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THE  DECISIONS 


Supreme  Court  of  the  United  States 


DEOEMBEB  TEBM,  1870. 

nfamOB  of  OonoMl  who  ictuallr  appealed  uiil  Bnued  tbs  case,  u  ibowD  bj  tbe  Minute  Book,  u 
*^  g^v«a  Id  beavfl^ced  trpe.] 


WILUAM  COOK  et  si.,  Plff.  in  Err., 
ALBERT  T.  BURNXEY  and  RojwXA.  ForUr. 

(Sm  8.  C.  11  Watt.  059-972.) 

ifcMOOM  titU  of  JHOtt  Cano,  valid — tn«t(;^«i«iil 
•rfvflTM  fXMMwion — plea  m  abaUment,  uAen 
loo  lat«— former  ntjl — ol>}«olio»  to  depotilion 
—continnout  pot»»ttion — Teaat  deciiions  a» 
lo  tMfw>o«t(  purehaitr — decMtoit  on  ditcretion- 
',  not  availahte  a»  error. 


e  la  IninlBclen 


Title  of  Juan  Cano,  a  caloalit,  In  tbe  tmpreitario 

crant  of  Kartln  De  Leon,  — '  * ■■ —  -"■ 

oUialaiwr  ol  tbat  coJonj   

lud  Apr.   11.  tS3S.  aa  decided 
Bamler.  20  How.  239,  la  valid. 

whara  a  dehndanc  lets  up  title  ooder  a  tand- 
t,  wbicb  he  had  located  within  tha  booada. 
I  the  (rant  to  plaintiff*!  srantor.  and  celled 
uu  ■dverae   poMeBslon   of  three  reara   under   the 
Junior  title,  auch  defeo—  -  -— --  — 

A  plea  In  abatement 
fendanta  had  pleaded 


a  BQlt  Id  1 


•t«t«  court 


the  partlei  tt 

uBB  u  In  the  pTCaent  caie.  tbe  luii  in  ue 
ot  be  pleaded  In  abatement. 
..._.  .-._._  unjp,  the  30th  »ee- 


the  maclMrate  tbat  he  reduced  tbe  t 

wrltbig  hlmaelf.  or  that  It  wae  done  bj  the  wltDCH 

In  hlB  preamee,  auch  omlaalon  la  fatal  to  the  depo- 


Wbere  •  enrrej  o(  «  plat  sranted  tj  tbe  mu- 
■nluloner  waa  laid  down  on  the  pnbllc  map  of  the 
district,  which  was  depoalted  In  the  leneral  land 
oOce  aa  a  matter  o(  record,  this,  according  to  tbe 
declalone  In  the  eonrta  ot  Teiaa,  deprlToi  the  JuDlor 
locator  of  the  character  of  an  Innocent  purchaser ; 
fto  doea  actual  notice  of  the  prior  sraDt. 

g  the  rallnss  of  tbs  court  on  mo- 
le  the  trial  and  to  chance  the  Tenue 
Is  on  writ  of  error. 
[No.  13.  Dec.  Term,  1867]. 
BubmUtod  Dm.  «,  J857.    DmhM  Oeo.  tS,  ISffl. 

IN  ERROR  to  tlie  IHatriet  Court  of  the  Unit- 
ed States  for  the  ISastam  District  of  Texas. 

The  ease  is  further  stated  hy  the  court. 

The  suit  wm  brought  by  Burnley  and  Porter, 
to  recover  a  learue  of  land  situate  od  the  west- 
ern shore  of  Uaugvrda  Bay,  near  the  month  ot 
the  River  Levaca,  in  Calhoun  County,  Texas. 

lfM*r«.  W.  *  A.  Ih  XonrlMn,  Oeorge  W. 
Patefml,  and  A.  H.  Boatit  for  plaintiffs  in  error, 

Menn.  Oreeaa  Ad«aM  and  W.  7.  Bal- 
llBcer,  for  defendants  in  error : 

The  parcel    in    immediate    controversy    Ilea 


Norm. — Plea  !■  nbalemea 


, 1  action  tor  same  cause  In  V.  8. 

drenli  eonrt,  bavins  Jurisdiction,  U  a  aood  plea  Id 
— . .^.  _.,._ . ^,^  ^^^  (flnrlit. 


Smith  \ 

wise  If  It  be  tor  L  __ 

V.  McDowell,  T6  N.  £720  ;  Lojd  v 


BCTIioIdS,  99  Ind. 


Tbe  nDdencT  of  an  action  In  a  atate  court  1*  aot 
a  bar  to  ■  salt  Id  D.  8.  dreult  court  or  In  eupreB< 
court  of  Dtttrlct  of  Columbia  for  same  cause  ol  ao^ 
tlon  between  sams  parties.'  Stanton  t.  BmbrT,  B8 
O.  S.  S48 ;  Wblte  *.  Whttmaa,  1  Curt.  4M :  Parsons 
V.  Oreenvllle,  etc  B.  Co.  1  Burh,  2T9 ;  Lorlnr  v 
Hsrsh,  8  Ciur.  811. 


18  job 
Telvert 
Bobn,  ] 
Bmlth 
Dnvla. 
Allen  1 
208. 


leaded  In  Abatement  of  ti 
10  also  ma/  a  proceeding  In 
I  a  speclnc  thins  as  well  i 


X, 


«]:)0-6:2 


SrPBEiiE  Court  of  the  United  States. 


Dec.  TEBUr 


north  and  adjoining;  Powderhorn  Bayou, 
prising  some  one  hundred  and  Beventj 
acrefe. 


^      .    com- 
Beventy  nine 


Mr.  Justice  NelsoB  delivered  the  opinion  of 
the  court: 

The  plaintifTs  derived  their  title  in  this  ease 
from  Juan  Cano,  a  colonist,  in  the  empr€8$ario 
grant  of  Martin  DeLeon,  and  to  whom  the  com- 
missioner of  that  colony  conveyed  the  league  of 
land  on  the  11th  of  April,  1835. 

Several  objections  are  taken  to  this  deduc- 
tion of  title,  but  it  is  not  material  to  notice 
them  particularly,  as  they  were  before  the  court 
in  the  case  of  White  et  al,  v.  Burnley,  20  How. 
235,  15  L.  ed.  886,  already  reported,  in. which 
these  several  objections  were  overruled.  The 
only  differenoe  between  that  case  and  the  pres- 
ent is,  that  the  plaintiffs,  Burnley  and  Jones, 
there  claimed  under  a  deed  by  the  commissioner 
668*]  to  a  colonist  by  the  name  of  *Benito 
Morales  for  a  league  of  land  lying  on  the  Mata- 
gorda Bay,  north  and  adjoining  this  griuit  to 
Cano.  Both  these  colonists  conveyed  to  Leon- 
ardo Manso,  one  on  the  27th,  the  other  on  the 
20th  May,  1835,  from  whom  the  present  plain- 
tiffs derived  title  to  both  tracts.  Porter,  in  the 
present  suit,  represents  the  interests  of  Jones 
in  the  former,  and  Cook,  the  principal  defend- 
ant in  this,  was  a  defendant  in  that  one.  We 
ftnd  no  question  here,  as  it  respects  the  deduc- 
tion of  title  under  the  grant  of  the  commis- 
sioner, but  was  taken  in  the  former  case,  fully 
considered  and  overruled.  White,  one  of  the 
defendants  there,  and  who  is  a  defendant  here, 
set  up  title  under  a  land-warrant,  which  he  had 
located  within  the  boundaries  of  the  grant  to 
Morales,  and,  besides  his  objections  to  the  de- 
duction of  the  plaintiffs'  title,  relied  on  adverse 
possession  of  three  years  under  the  junior  title. 
In  the  present  case.  Cook  sets  up  a  like  defense 
imder  the  location  of  a  head  right  and  survey, 
which  is  within  the  boundaries  of  the  grant  to 
Cano. 

Among  other  defenses  relied  on  in  the  present 
case,  not  in  the  former,  is  a  plea  in  abatement 
of  a  suit,  commenced  by  Burnley  &  Jones, 
against  certain  defendants,  for  the  same  cause 


of  action,  including  the  defendant,  Cook,  in  tlic 
district  court  for  uie  eounty  of  Calhoun.  Tlii» 
plea  was  stricken  from  the  record  on  the  ground 
that  it  was  put  in  after  the  defendants  had 
pleaded  to  the  merits,  upon  general  principles, 
and  came  too  late.  And,  further,  tliat  if  it  had 
been  pleaded  in  season  it  would  have  consti- 
tuted no  bar  to  the  suit  in  this  court.  Whitf. 
V.  Whitnum,  I  Curt.  494;  Piquignoi  v.  Penn.  R, 
Co,  16  How.  104,  and  WadMgh  v.  Veaexe,  Z 
Sum.  165.  It  also  appears  that  the  parties  to 
the  suit  in  the  state  court  were  not  the  same  a^ 
in  the  present  case. 

The  defendants,  in  the  course  of  the  trial, 
offered  in  evidence  the  deposition  of  H.  B«^au- 
mont,  taken  under  the  30tii  section  of  the  judi- 
ciary act,  which  waa  objected  to  and  excluded. 
There  is  no  certificate  by  the  magistrate  that 
he  retlucpd  the  testimony  to  writing  himself,  or 
that  it  was  done  *by  the  witness  in  his  f*66& 
presence,'  which  omission  is  fatal  to  the  deposi- 
tion.    Elliott  V.  Pieraol,  1  Pet.  33o,  3.341. 

The  following  portions  of  the  deiM>Aitions  ot 
^foore,.  Schwartz,  and  Howeston  were  excluded,, 
on  objections  taken  by  the  court.  The  testi- 
mony had  reference  to  the  possession  of  the 
locus  in  quo. 

"Witness  knows  that  said  Cook  and  tiiA  ten- 
ants had  continued  possession  of  said  land  since 
the  fall  of  the  year  184J),  or  early  part  of  the 
winter  of  1849-50;  say  December,  1849,  and 
down  to  the  present  time." 

This  is  in  the  deposition  of  Moore:  the  por- 
tions of  the  testimony  of  the  other  two  are  sub- 
stantially the  same.  The  depositions  had  l)een 
taken  de  bene  ewe,  without  notice,  in  I>wml)er, 
1852.  In  January  following  the  depositions^  of 
these  same  witnesses  were  taken  on  notiot*  to 
tlie  plaintiffs!,  and  these  were  given  in  evidence 
by  the  defendants. 

On  looking  at  the  testimony  in  the  first  depo- 
sitions, it  will  be  seen  that  the  witnesses  had 
testified  to  the  fact  of  the  possession  of  Cook, 
and  of  his  tenants,  naming  them;  and  of  the 
time  the  tenants  held  the  possession ;  and  when 
they  left  the  premises;  also,  the  fact  of  the  ten- 
ancy und^  Jhe  agreement  with  Cook ;  and  of  the 
improvements  made  by  the  tenants.  Whether 
or  not  these  facts  constituted  a  continuous  pos- 


manded.  Lowry  y.  Hall,  2  Watts  &  S.  129,  87  Am. 
rvc.  495. 

Pendency  of  a  suit  in  a  state  court  of  another 
state  for  same  cause,  in  which  property  enough  has 
been  attached  to  satisfy  the  demand,  is  ground  for 
abatemeni  of  a  suit  in  U.  S.  circuit  court.  Law- 
rence y.  Remington,  6  Blss.  44 ;  Nelson  t.  Foster,  5 
Biss.  44  :  U.  8.  V.  Dewey.  6  Diss.  501. ,  ^,      , 

To  sustain  the  plea  of  <a  former  action  pending  it 
must  appear  that  tlie  flrst  action  Is  for  the  same 
cause  as  the  second.  It  is  not  enough  that  the 
property  in  controversy  in  both  actions  Is  the  same. 
Dawley  r.  Brown,  70  N.  Y.  890 ;  Stowell  v.  Cham- 
lierlain,  60  N.  Y.  272 ;  Kelsey  v.  Ward,  16  Abb.  Pr. 
08. 

The  pendency  of  an  action  for  goods  sold  at  one 
date  is  not  a  defense  to  an  action  for  goods  sold  at 
a  8ul»se<|uent  date.  Zimmerman  v.  Brhard,  88  N. 
Y.  74. 

Both  actions  must  be  for  the  same  cause  and 
against  the  same  parties.  Owens  y.  Loomfs,  19 
Hun,  606 ;  Gardner  y.  Clark,  21  N.  Y.  408 ;  Geery 
v.  Webster,  11  Hun,  428 ;  Harris  y.  Johnson,  65  N. 
C.  478 ;  V.  osser  v.  Chapman,  29  Conn.  515. 

Where  two  snits  are  brought  and  the  subject  of 
the  action  and  tie  parties  are  the  same  and  the  en- 
tire relief  sought  for  in  one  can  be  obtained  In  the 
other,  the  last  one  brought  should  be  stayed.  Bur- 
Ungame  v.  Parce,  12  Hun,  149 ;  People  v.  Northern 
30 


R,  R.  Co.  53  Barb.  98 ;  McCarthy  y.  Peake.  18  How. 
Pr^l38. 

Proceedings  in  personam  and  in  rem  to  collet^t 
the  same  demand  do  not  necessarily  Interfere  until 
satisfaction  is  obtained  in  one.  Nelson  v.  Couch, 
15  C.  B.  (N.  S.)  09;  Harmer  v.  Bell.  7  Moore.  207; 
22  Eng.  L.  &  E.  62;  The  fCalorama,  10  Wall.  i»o4, 
10  L.  ed.  941. 

A  statutory  arbitration  is  a  good  defeniie  in 
abatement  to  a  subsequent  action  between  tbe  par- 
ties to  recover  a  demand  included  In  the  submission. 
Fahy  v.  Brannagan.  56  Me.  42. 

Party  cannot  defeat  suit  brought  against  him  by 
pleading  the  pendency  of  a  suit  brought  by  him- 
self against  tbe  other  party.  New  England  Screw 
Co.  V.  Bllven,  8  Blatchf.  240. 

It  Is  no  ground  for  the  abatement  of  an  action  at 
law,  that  a  suit  In  equity  is  pending,  in  which  the 

?  lain  tiff  asks  for  a  decree  of  the  same  money,  where 
he  result  of  the  action  may  be  necessary  for  the 
perfecting  of  a  decree  in  that  suit.  KIttredge  v. 
Race,  92  U.  S.  116.  But  see  Williamson  t.  Pazton,. 
18  Gratt.  475. 

Plea  In  abatement  of  pendency  of  suit  for  same 
cause  of  action  will  not  be  sustained,  if  such  suit  is 
a  nullity,  or  where  the  first  writ  or  complaint  is  so 
defective  that  no  recovery  could  be  had,  or  where 
court  had  no  jurisdiction  of  former  suit.  Phillips 
y.  Quick.  68  111.  824  :  Rogers  v.  Hosklns,  15  Ga. 
270;  Reynolds  y.  Harris,  O^Cal.  388.  _    _ 

78  IT.  S. 


1867. 


Cook  v.  Bubxlet. 


650-67:^ 


•esAion  by  Cook  «nd  h\n  t«nants  from  the  time 
they  entered  into  possession,  within  the  mean- 
ing of  the  statute  of  limitations,  can  scarcely 
be  regarded  as  a  simple  question  of  fact, 
especially  in  connection  with  the  previous  testi- 
mony of  the  witnesses  on  the  subject  of  their 
actual  possession.  We  are  inclined  to  think 
the  question  was  rather  one  for  the  jury  under 
proper  instructions  from  the  court.  All  the 
facta  as  it  respects  the  possession  had  already 
been  testified  to  by  the  witnesses  from  the  com- 
mencement  to  its  termination.  Whether  they 
constitute  a  continuous  possession  would  seem 
to  be  a  mixed  question  of  law  and  fact. 

We  come  now  to  the  charge  of  the  court  to 
the  jury.  The  defendants  put  in  four  prayers 
for  instructions. 

670*]  *!.  "If-  L.  Manso  was  an  alien  enemy 
at  the  time  he  executed  the  deed  to  Grayson,  he 
conveyed  no  title  through  which  the  plaintiffs 
could  recover." 

This  question  was  before  the  court  in  ihe 
case  of  White  et  al.  v.  Burnley,  20  How.  23.5, 
15  L.  ed.  886,  already  referred  to,  very  fully 
considered,  and  overruled.  We  need  only  to 
refer  to  that  case. 

2.  "If  the  plaintiffs'  title  was  not  on  record 
in  the  county  where  the  land  lies,  or  in  the 
General  Land  Office,  at  the  time  the  defendant 
located  his  land- warrant,  and  completed  his 
survey,  and  obtained  his  patent,  he  is  in  the 
position  of  an  innocent  purchaser,  and  entitled 
to  recover." 

The  location  of  Cook  under  his  land-warrant 
of  the  premises  in  question,  was  made  on  the 
12th  September,  1840,  and  the  survey  thereon 
the  loth  May,  1850.  The  first  location  was 
under  a  land-warrant  issued  to  Gwartney,  cer- 
tificate No.  090,  and  made  5th  January,  1847. 
But.  this  was  abandoned,  and  a  new  one  made 
at  the  time  above  mentioned,  under  a  certificate 
to  J.  A.  Wells,  No.  5072.  It  appears  from  the 
testimony  of  £.  Linn,  who  has  been  the  legal 
survevor  of  the  district  in  which  the  premises 
are  situate,  from  1838  to  1840,  and  from  1847 
to  the  time  when  his  deposition  was  taken,  that 
as  early  as  1838,  this  survey  of  the  plat  of  eight 
leagues  of  L.  Manso,  Cano  and  Morales,  granted 
byVe  Leon,  the  commissioner,  was  hdd  down 
on  the  public  noap  of  the  district,  and  which 
was  deposited  in  the  General  Land  Office  as  a 
matter  of  record.  This,  according  to  the  de- 
cisions in  the  courts  of  Texas,  deprives  the 
junior  locator  of  the  character  of  an  innocent 
purdiaser.  So  does  actual  notice  of  the  prior 
grant,  which  is  also  proved  in  the  pres- 
ent case.  Ouilbeau  v.  Mays,  15  Tex.  410,  14 
Tex.  391. 

3.  "If  the  plaintiffs'  title  includes  an  island 
surrounded  by  water,  it  is  bad  as  to  the  island." 

There  is  no  testimony  in  the  case  tending  to 
prove  the  fact. 

4.  "If  the  jury,  from  the  evidence,  can  fairly 
and  justly  construe  both  the  plaintiffs'  and 
defendants'  title,  so  that  each  can  stand,  it  is 
their  duty  to  do  so." 

671*]  *There  is  no  evidence  in  the  case  war- 
ranting such  an  instruction.  Besides,  it  was 
the  duW  of  the  court  to  construe  the  paper 
titles  of  the  parties. 

The  court  gave  but  one  instruction  to  the 
jury,  which  was  "that  the  diagram  attached 
to  plaintiffs'  grant  is  evidence  to  show  the  desig- 
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nation  and  cluiracter  of  the  land  granted,  and 
may  be  used  by  the  jury  for  its  shape  and 
boundaries.  It  appears  to  have  been  surveyed 
by  magnetic  courses  and,  if  the  survey  returned 
by  Beaumont  was  not  surveyed  by  the  magnetic, 
but  by  the  true,  course,  the  jury  must  make  al- 
lowance for  the  difference,  and  Beaumont's  can- 
not be  regarded  as  showing  the  original  survey. 
The  fourth  call  is  from  the  end  of  Vie  third  line 
with  the  bend  of  the  Laguna  Afodre  of  Mata- 
gorda, to  the  beginning." 

The  point  of  the  objection  to  this  charge  is 
that  the  court  permitted  the  jury  to  depart 
from  the  survey  of  the  league  of  land  by  Beau- 
mont, who  had  been  appointed  by  an  order  of 
the  court  to  make  it  according  to  the  courses, 
distances,  and  landmarks  in  the  original  survey 
by  the  government  at  the  time  the  grant  was 
made.  The  survey  on  the  ground  was  made  by 
Beaumont  in  pursuance  oi  this  order,  but  a 
civil  engineer,  by  the  name  of  Thelipapa,  made 
the  map  from  field  notes.  He  was  examined 
as  a  witness,  and  stated  that  he  made  the  map 
from  field  notes  furnished  him  by  Beaumont. 
But,  on  comparing  these  field  notes  with  those 
accompanying  the  order  of  survey,  they  were 
found  to  be  different.  He  states  that  he  made 
the  map  from  courses  and  distances  without 
any  call  for  comers.  In  this  respect  the  field 
notes  of  Beaumont  differed  from  the  original 
field  notes,  as  they  specified,  in  addition  to  dis- 
tances, the  comers  of  the  league  in  the  survey 
by  the  government.  There  was,  also,  some  evi- 
dence tnat  the  original  survey  was  made  by 
magnetic  courses,  and  the  one  by  Beaumont  by 
the  true  course,  which  might  account  for  the 
difference  between  the  two  surveys.  The  court, 
as  will  be  seen,  suggested  this  to  the  jury,  but 
left  the  question  to  them  to  make  an  allowance 
for  the  difference.  We  perceive  no  objection  (o 
this  instruction. 

Upon  the  subject  of  this  survey,  it  is  quite- 
apparent  on  the  evidence,  that  the  whole  of  the 
controversy  between  the  parties  consisted  in  a 
difference  of  opinion  as  to  what  line  constituted 
a  boundary  upon  the  bay  of  Matagorda.  The 
defendants  insisting  that  there  is  a  distinction 
to  be  made  between  the  lagunas,  some  of  them 
small,  others  of  considerable  magnitude,  which 
are  formed  by  tidal  currents  extending  into  the 
land  from  the  bav,  and  sometimes  connecting 
with  each  other  along  the  greater  part  of  this 
coast,  and  the  waters  of  the  bay  itself,  while 
the  plaintiffs  insist  that  these  lagunas  belong  to* 
the  bay  and  are  parts  of  it,  and  that  *a  [*B7Z 
line  bounded  on  the  lagunas  is  the  same  as 
bounded  on  the  bay.  It  seems  in  this  case 
quite  plain  that  the  grant  to  Cano  was  bounded 
or  intended  to  be  bounded  on  the  bay,  as  the 
first  line  given  in  the  description  of  the  tract 
commences  on  the  bav  and  terminates  at  the 
place  of  beginning,  following  down  the  bends  of 
the  Laguna  Madre,'  which  designates  the  bay  or 
great  lake  of  Matagorda. 

There  were  other  exceptions  taken  in  the 
case  to  the  rulines  of  the  court  in  the  progress 
of  the  trial,  8U(£  as  motions  to  postpone  the 
trial,  and  to  change  the  venue,  which  it  is  not 
material  to  notice  further  than  to  say  that  they 
are  not  available  on  a  writ  of  error. 

After  the  beat  oonsiderationwe  have  been  able 
to  give  the  case,  tee  t-hink  there  is  no  error  in 
the  judgment  boUno,  oiid  it  muet  be  affirmed. 
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•eTS*]    •WILLIABI    N.    WHITELEY    ei   oZ., 

A  ppt8,, 

r. 

WILLIAM  A.  KIHBY  and  David  Osborn. 

(See  8.  C.  11  Wall.  678-681.) 
Talents  for  grain  harvesters — infringement  of. 

Nelson  Piatt's  And  Alfred  Churcblirs  patents  for 
araln  harvesters  have  no  bearing  upon  the  inven- 
tion of  Dlnsmore,  for  the  peculiar  device  for  which 
his  pa  lent  was  granted  is  not  to  be  found  in  either 
•of  them. 

Defendant  Whiteley*s  machine  embraces  every 
anbstantial  element  found  in  the  construction  and 
arrangement  of  the  Dinsmore  machine,  and  is  an 
infringement  thereon. 

[No.  98.] 
Argued  Feb.  25,  186V.    Decided  Mar.  22,  1869. 

APPEAL  from  the  Circnit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  bill  in  this  ease  was  filed  in  the  court 
below,  by  the  defendants  in  error,  for  an  in- 
junction against  making,  usine,  or  selling  cer- 
tain harvesting  machines.  A  decree  having 
been  entered  in  said  court  in  favor  of  the  com- 
plainants, the  respondents  took  an  appeal  to 
this  court. 

The  case  is  stated  by  the  court. 

Mr.  Samuel  8.  Fisher  for  appellants. 

Mr.  DaTld  WriKht  for  appellees. 

Mr.  Justice  Nelson  delivered  the  opinion  of. 
the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
Ohio. 

The  bill  was  filed  in  this  case,  to  enjoin  the 
defendants  below,  Whiteley  and  others,  from 
infringing  the  complainant's  patent,  originally 
issued  to  Byron.  Dinsmore  February  10,  1852, 
assigned  to  the  complainant,  Kirby  and  Osborn, 
'July  2,  1859,  and  surrendered  in  1859,  and  re- 
issued 28th  January,  1862. 

The  patent  is  for  improvements  in  harvesting 
.«nd  mowinii:  machines,  and  ccmsists  diiefly  in 
this,  namely :  The  construction  and  combination 
of  two  frames,  the  one  for  supporting  the  driv- 
ing-wheel, and  the  other  for  supporting  the  cut- 
ting apparatus,  and  hinging  the  same  together 
in  subh  a  manner  that  the  driving-wheel  and  cut- 
ting apparatus  may  each  follow  the  inequalities 
of  the  ground  independently  of  each  other,  and 
to  be  bolted  rigidly  together  for  supporting  the 
cutting  apparatus  at  any  desired  height.  After 
^ving  a  description  of  the  machine  sufficiently 
«xact  and  precise  to  enable  anyone  skilled  in  the 
art  to  construct  it,  the  claim  is  as  follows: 

"The  hanging  of  the  driving-wheel  in  a  sup- 
plemental frame  or  its  equivalent,  which  is 
hinged  at  one  end  to  the  main  frame,  whilst  its 
•opposite  end  may  be  adjusted  and  secured,  at 
■various  heights,  or  be  left  free,  as  desired,  where- 
by the  cutting  apparatus  may  be  held  at  any 
given  height  for  reaping,  or  be  left  free  to 
679*]  ^accommodate  itself  to  the  undulations 
of  the  ground*  for  mowing,  as  substantially  de- 
scribed.'* 

The  surrender  of  this  patent  was  made  bv  the 
assignees  on  account  of  a  defect  in  the  daim, 
the  patentee  having  failed  to  embrace  within  it 
the  nanging  of  the  driving-wheel  in  the  supple- 
mental frame,  and  its  connections  with  the  main 
frame  to  which  the  cutting  apparatus  is  at- 
tarheil,  and  l>y  means  of  which  both  the  driving- 
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wheel  and  cutting  apparatus  were  made  to  fol* 
low  the  inequalities  of  the  ground  independently, 
of  each  other.  These  devices  were  fully  de* 
scribed  in  the  spciftcation,  drawings^  and  mode), 
and  meTJB  embodied  in  the  construction  of  the 
first  machines.  The  patent,  we  have  seen,  •was 
granted  February  10,  1852.  The  first  machine 
was  built  and  successfully  tried  in  the  harvest 
of  1850.  Twenty  one  were  made  and  sold  t^e 
next  year  (1851),  and  fifty  or  sixty  the  year 
following,  all  entirely  successful. 

The  defendants  set  up  in  their  answer,  and 
gave  in  evidence,  two  patents  for  harvesters, 
which  they  claimed  antedated  this  invention 
of  Dinsmore. 

The  first,  Nelson  Piatt's  of  La  Salle  county, 
Illinois,  June  12,  1849;  the  second,  Alfred 
Churchiirs,  Kane  county,  same  state,  March  8, 
1841.  There  is  no  proof  in  the  record  in  re- 
spect to  these  patents.  Whether  any  machine 
was  ever  constructed  under  either  of  them,  or 
went  into  practical  usq  if  constructed,  or 
whether  each  were  but  an  imperfect  and  aban- 
doned experiment,  are  matters  apparently  re- 
garded by  the  counsel  who  introduced  them  as 
of  no  great  importance.  Nothing  appears  to  be 
known  in  respect  to  them,  except  that  they 
were  found  among  the  records  of  the  patent 
office,  and  have  relation  to  the  subject  of  grain 
harvesters.  Whatever  may  have  been  their 
merit,  however,  as  harvesters,  they  can  have  no 
material  bearing  that  we  can  perceive  upon  this 
invention  of  the  complainants,  for,  as  it  re- 
spects the  peculiar  device  for  which  the  present 
patent  was  granted,  it  is  not  to  be  found  in 
either  of  them;  neither  in  the  specification  nor 
claims. 

A  rejected  specificaticm  and  drawing  were 
also  ^ven  in  'evidence  of  E.  P.  Covett,  [*680 
of  PMladelphia,  on  the  part  of  the  defendants, 
on  the  point  of  novelty;  but  this  was  an  appli- 
cation made  to  the  patent  office  as  late  as  1852, 
two  years  after  the  invention  of  Dinsmore. 

This  closes  all  the  evidence  in  the  case  on  the 
question  of  novelty,  and  which  requires  no  fur- 
ther comment. 

Th6  only  remaining  ouestion  is  as  to  the  in- 
fringement. The  defendant's  answer  itself  goes 
far  towards  making  out  an  infringement, 
stripped  of  the  coloring  generally  given  to  a 
case  stated  in  the  pleadings.  It  is  admitted, 
the  defendant's  harvester  is  constructed  with  a 
main  frame  which  carries  the  working  parts  of 
the  machine — that  is,  the  cutting  apparatus — 
and  to  this  main  frame  is  attach^  a  secondary 
(supplemental)  frame,  which  carries  the  driv- 
ing-wheel. The  secondary  frame,  it  is  said,  is 
not  left  free  to  play  up  and  down,  but  is  pro- 
longed beyond  the  driving-wheel  to  a  standard 
in  the  form  of  an  arc,  that  rises  from  the  rear 
of  the  main  frame.  This  standard  is  provided 
at  various  heights  with  holes,  which  secure  said 
secondary  frame,  and  with  it,  the  axle  of  the 
driving-wheel,  at  certain  fixed  distances  above 
the  main  frame.  Defendants  say  that  their 
driving-wheel  is  not  hung  upon  a  crank  shaft, 
and  that  their  main  and  secondary  frames  are 
hinged  in  the  opposite  direction  from  that  in 
which  they  are  attached  in  the  machine  patented 
to  Dinsmore.  We  have  a  model  of  the  defend- 
ant's machine  before  us,  and  the  above  is  a 
pretty  fair  description  of  it;  and  it  will  be  seen 
to  embrace  every  substantial  element  found  in 
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the  oonfltruction  aud  arrangement  of  the  Dins- 
more  machine.  There  are  tlie  two  frames,  the 
main  and  secondary,  or  supplemental,  the  one 
sttpporting  the  cuttmg  apparatus,  the  other  the 
driring^ wheel,  hinginff  the  two  frames. together 
in  sud  a  way  th|it  the  driving-wheel  and  cut- 
ting apparatus  may  each  follow  the  inequalities 
of  the  ground  independently  of  each  other,  and 
may  also  be  bolted  rigidly  together  for  support- 
ing the  cutting  apparatus  at  any  fixed  height. 
Every  advantage  in  reaping  or  mowing  uneven 
or  stony  ground  by  the  new  and  peculiar  device 
of  Dinsmore  in  the  construction  and  arrange- 
ment of  his  machine,  is  found  in  that  of  the 
681*]  ^defendants.  The  form  in  some  parts  is 
changed ;  their  two  frames  are  hinged  at  difTer- 
ent  ends,  different  names  are  given  to  the  same 
things,  and  different  mechanical  arrangements 
in  the  gearings  are  used  to  produce  correspond- 
ing results,  and,  as  is  claimed,  better  results, 
although  we  perceive  no  evidence  of  this  in  the 
record. 

An  expert,  Mr.  Young,  an  experienced  machin- 
ist, engaged  in  building  this  class  of  machines, 
who  had  a  model  of  the  defendants  before  him, 
was  inquired  of  if  he  foimd  in  its  construction 
two  Dowerft— the  one  for  supporting  the  driving- 
wheel,  and  the  other  for  supporting  the  cutting 
apparatus.  He  answered  that  he  did.  He  was 
inquired  of  if  he  found  the  two  frames  hinged 
together  in  such  a  manner  that  the  driving- 
wheel  and  cutting  apparatus  may  each  follow 
-the  irregularities  of  the  ground  indei>endent]y ; 
and  also,  if  they  were  lK>]tcd  rigidly  together 
for  supporting  the  cutting  apparatus  at  any 
•desired  hei«rht.  He  answered  that  he  did.  He 
^i-as  asked  if  he  found  the  driving-wheel  repre- 
sented in  the  model  as  hung  in  a  supplementar}' 
frame.  He  answered  that  he  did.  Also,  if  he 
found  the  supplementary  frame  hinged  at  one 
end  to  the  mam  frame.  He  answered  that  he 
did,  and  that  its  opposite  end  could  be  adjusted 
at  various  heights,  or  left  free  as  desired.  Do 
you  find  these  several  parts  so  constructed  and 
arranged  that  the  cutting  apparatus  may  be 
held  at  any  desired  height  for  reaping,  or  be  left 
free  to  accommodate  itself  to  the  undulations  of 
the  ground,  for  mowing?     He  answered,  he  did. 

Another  witness,  Mr.  Dunning,  supports  in 
all  respects  the  evidence  above  given ;  and  there 
is  no  substantial  contradiction  of  this  account 
of  the  construction  and  arrangement  of  the  de- 
fendant's machine. 

There  is  a  good  deal  of  conflicting  evidence 
•on  a  point  that  is  not  at  all  controlling  in  the 
case,  namely:  whether  the  defendants'  machine 
would  work  well  in  mowing  without  adjusting 
the  wheel  frame  to  the  standard  firmly  at  a 
given  height.  There  are  respectable  witnesses 
on  both  sides  of  this  question. 

The  decree  below  affirmed. 


.516»]  •WILLIAM  H.  SEYMOUR  et  oZ.,  Appt8,, 

t\ 

DAVID  M,  OSBORNE  et  aL 
(See  8.  C.  11  Wall.  516-^(60.) 

Patent  is  evidence  that  patentee  ie  original  in- 
ventor—  recital  in,  when  evidence  —  claim, 
when  sufficient  —  commissioner's  decision, 
%chfm,  final — le-ivsued  patent,  construction  of 
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— question  for  court  in  equity  mictions — new 
and  useful  improvement,  uhat  is — first  in- 
ventor,  icho  is — reaping  machines — magazine 
as  evidence. 

A  patent  is  of  Itself  prima  fade  evidence  that  the 
patentee  U  the  orUriaal  and  first  inventor  of  that 
which  Is  therehi  described  and  secured  to  him  as 
hia  invention. 

Recital  in  letters  patent,  that  the  required  oath 
was  taken  be/ore  the  same  was  granted.  In  the  ab- 
sence of  fraud.  Is  conclusive  evidence  that  the  nec- 
essary oath  was  taken  bv  the  applicant  before  the 
letters  patent  were  granted. 

Where  Inventions  secured  bj  letters  patent  em- 
brace an  entire  machine,  it  la  sufficient  if  it  appear 
that  the  claim  is  coextensive  with  the  invention. 

^liere  InTentions  embrace  only  one  or  more  parts 
of  a  machine,  the  part  or  parts  claimed  must  be 
specified  and  pointed  out. 

Where  the  commissioner  accepts  a  surrender  of 
an  original  patent  and  grants  a  new  patent,  bis  de- 
cision in  the  premises,  in  a  salt  for  infringement. 
Is  final  and  conclusive,  and  is  not  re-ezaminable  In 
such  a  suit 

All  matters  of  fact  Involved  In  the  hearing  of  an 
application  to  reissue  a  patent,  and  In  granting  It, 
are  conclusively  settled  by  the  decision  of  the  com- 
missioner granting  the  apmlcatlon. 

Whether  a  reissued  patent  is  for  the  same  in- 
vention as  that  embodied  In  the  original  patent,  or 
for  a  different  one,  is  a  question  for  the  court  In  an 
equity  suit  to  be  determined  as  a  matter  of  con- 
struction, on  a  comparison  of  the  two  Instmments, 
aided,  if  necessary,  bj  the  testimony  of  expert  vyit- 
nesses. 

The  claim  may  be  construed  in  connection  with 
the  explanations  contained  In  the  specifications. 

The  requirement  of  the  patent  act.  that  the  Im- 
provement must  l>e  new  and  useful,  is  satisfied,  if 
the  combination  Is  new  end  the  machine  Is  capable 
of  tieing  tieneflciaily  used  for  the  purpose  for  which 
it  was  designed. 

He  is  the  first  inventor  and  entitled  to  a  patent 
for  his  invention,  who  first  perfected  and  adapted 
the  same  to  use ;  and  until  the  invention  is  so  per- 
fected and  adapted  to  use.  It  is  not  patentable  un- 
der the  patent  laws. 

Mere  vague  and  general  representations  in  a 
magaslne.  not  sufficient  to  give  the  nature  and 
operation  of  the  Invention,  will  not  support  a  de- 
fense tliat  the  patentees  are  not  the  original  and 
first  inventors. 

Bona  fide  inventors  of  a  combination  may  sup- 
press every  other  combination  of  the  same  ingre- 
dients to  produce  the  same  result,  not  substantially 
different  from  what  they  have  invented  and  caused 
to  be  patented. 

Seymour's  and  Palmer's  and  Williams  s  patents 
for  Improvementa  In  reaping  machinery,  held  valid. 

[No.  65.] 

Argued  A'ot?.  W,  J870,    Decided  Jan.  9,  1S71. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court 
be)ow,  by  the  appellants,  to  recover  for  an  al- 
leged infringement  of  a  certain  patent.  A  de- 
cree having  been  entered  diamissing  the  bill, 
the  complainants  took  an  appeal  to  this  court. 

The  case  is  very  fully  stated  in  the  opinion 
of  the  court. 

Messrs.  Geo.  Oifford  and  E.  W.  Stovclt* 
toBt  for  appellants: 

The  law  respecting  the  necessanr  quantity  of 
invention  to  sustain  a  patent  is  well  settled,  and 
has  been  ever  since  the  first  administration  of 
the  patent  laws  in  England.  There  has  been 
one  unbroken  line  of  decisions,  to  the  effect  that, 
if  the  thing  invented  be  new,  the  quantity  of 
invention  employed  to  produce  it  cannot  be 
measured  from  the  appearance  of  the  thing 
itself,  but  that  the  change  made  must  be  taken 
in  connection  with  the  usefulness  of  the  thing 
produced  by  the  change, 
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In  the  case  of  Crane's  patent,  which  was  for 
the  use  of  anthracite  ana  hot  air  blast  in  the 
manufacture  of  iron,  in  the  plnce  of  bituminous 
coal  and  hot  air  blast,  the  English  court  of 
common  pleas  said: 

**We  are  of  tht>  opinion  that,  if  the  result 
produced  by  such  a  combination  be  either  a  new 
article  or  a  better  article  or  a  cheaper  article 
to  the  public  than  that  produced  before  by  the 
old  method,  such  a  combination  is  an  invention 
or  manufacture  intended  by  the  statute,  and 
may  well  become  the  subject  of  a  patent." 

Jn  the  case  of  Rew  v.  Arkwright,  Web.  Pat. 
Cas.  71,  Buller,  J.,  said: 

*'If  there  be  anything  material  or  new  which 
is  an  improvement  of  the  trade,  that  will  be 
sufficient  to  support  a  patent." 

Mr.  Curtis,  m  his  book  on  patents,  §  25,  3d 
ed..  says: 

"There  are  many  cases  where  the  materiality 
and  novelty  of  the  change  can  be  judged  of 
only  by  the  effect  on  the  result." 

Mr.  Curtis,  after  a  full  examination  of  the 
Kn^lish  cases,  on  the  subject  of  the  sufficiency 
of  invention  to  support  a  patent,  at  section  39, 
concludes  thus: 

"It  appears,  then,  according  to  English  au- 
thorities, that  the  amount  of  invention,  as  being 
sufficient  or  insufficient  to  support  a  patent, 
may  be  estimated  from  a  compound  view  of  the 
change  effected  and  the  consequences  of  that 
change.  The  change  alone  may  be  very  slight 
or,  in  point  of  fact,  accidental;  yet,  if  it  leads 
to  consequences  and  results  of  great  practical 
utility,  and  others  above  mentioned,  tne  condi- 
tion of  a  sufficiency  of  invention  is  satisfied." 

The  rule  is  the  same  in  this  country. 

In  Furhush  v.  CooA;,  2  Fish.  Pat.  Cas.  668,  it 
was  held,  Curtis,  J.: 

"If  the  patentee  first  made  a  new  and  useful 
combination,  he  is  entitled  to  a  patent  for  it." 

It  was  also  held  in  that  case  as  follows : 

"It  is  decisive  evidence  that  a  new  mode  of 
operation  has  been  introduced  if  the  practical 
effect  of  the  new  combination  is  either:  a  new 
effect  or  a  materially  better  effect,  or  as  good 
an  effect  more  economically  attained.  And  in 
such  case  it. is  not  material  how  much  study, 
thought,  time,  expense,  or  experiment  was  re- 
quire to  make  the  change." 

The  action  of  the  Commissioner  of  Patents,  in 
accepting  a  surrender  of  a  patent  and  granting 
a  reissue,  is  conclusive  that  the  prerequisites  to 
the  surrender  did  exist  unless  fraud  oe  shown. 

Stimpaon  v.  Railroad  Co.  4  How.  380}  Rail- 
road Co,  V.  Stimpson,  14  Pet.  448;  Woodux)rth 
V.  Stone,  3  Story,  749,  753;  AUen  v.  Blunt,  3 
Story,  742,  743 ;  Carver  v.  Manufacturing  Co.  2 
Story,  432;  Qooiyear  v.  Day,  2  Wall.  Jr.  283; 
O'Reilly  v.  Mw:8e,  16  How.  112;  Battin  v.  Tag- 
gert,  17  How.  84,  15  L.  ed.  41 ;  Allen  v.  Blunt,  2 
Wood.  &  M.  138;  French  v.  Rogers,  1  Fish.  Pat. 
Cas.  133. 

In  the  case  of  Woodworth  v.  Stone,  3.  Story, 
740,  and  2  Kobb,  Pat.  Cas.,  Judge  Story  holds 
thus: 

"I  have  already,  in  another  cause,  had  occa- 
sion to  decide  that,  where  the  Commissioner  of 
Patents  accepts  a  surrender  of  an  old  patent 
and  grants  a  new  onie,  under  the  act  of  1836, 
chap.  357, 'his  decision  beinff  an  act  expressly 
confided  to  him  by  law,  and  dependent  upon  his 
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judgment,  is  not  re-examinable  elsewhere;  and 
that  the  court  must  take  it  to  be  a  lawful  exer- 
cise of  his  authority,  unless  it  is  apparent  upon 
the  very  face  of  the  patent  thai  he  has  ex- 
ceeded his  authority,  and  there  is  a  dear  repug- 
nancy between  the  old  and  the  new  patent,  or 
the  ne^  one  has  been  obtained  by  collusion  be- 
tween the  commissioner  and  the  patentee." 

A  patent  may  be  valid,  and  may  have  been 
held  80  to  be  by  a  court,  without  bein^  broad 
enough  to  cover  the  whole  invention.  In  such 
cases  the  act  of  Congress  tenders  the  patentee 
relief  by  reissuing  to  make  his  claim  broader. 

The  statute  does  not  limit  the  right  to  reissue 
to  cases  where  the  surrendered  patent  was  void, 
but  it  expressly  gives  this  right  also  where  tlie 
patent  is  inoperative;  meaning,  of  course,  inop- 
erative to  cover  all  the  patentee  has  a  right  td» 

Law,  Am.  Dig.  612,  616. 

This  has  been  repeatedly  held,  both  by  the 
Supreme  Court  and  in  the  several  circuits.  In 
the  case  of  Goodyear  v.  Day,  2  Wall.  Jr.  283, 
.in  the  district  of  New  Jersey,  the  court  ex- 
pressed the  principle  in  the  following  words: 

"The  mistake  of  claiming  too  little  in  the 
original  patent  has  an  equal  claim  to  correction 
with  that  of  claiming  t(K>  much." 

The  deciflion  in  the  Supreme  Court  in  the 
case  of  Battin  v.  Tagger t,  17  How.  83,  15  L.  ed. 
40,  is  also  in  point. 

To  determine  whether  or  not  a  patent  is  good 
as  a  reissue,  *the  court  will  look  to  only  two 
things:  First,  to  what  was  the  invention  actu- 
ally made  by  the  patentee  and  made  known  in 
the  original  patent;  second,  to  what  invention 
is  covered  by  the  patent  which  is  sought  to  be 
enforced.  The  comparison  of  the  court  will  be 
only  between  such  mvention  and  such  patent,, 
and  when  it  finds  that  the  patent  is  no  broader 
than  such  invention,  it  will  be  found  to  be  no 
broader  than  it  ought  to  be.  The  comparison 
should  not  be  between  previous  reissues  nor 
between  the  existing  patent  and  any  previous 
reissue  which  has  be?n  surrendered,  or  between 
Che  original  and  anv  previous  reissue  whicb 
has  be^  surrendered;  but  it  should  be  only 
between  the  existing  reissue  and  the  invention 
made  by  the  patentee  and  made  kAown  in  the 
original  patent. 

In  the  case  of  French  y.  Rogers,  1  Fish.  Pat. 
Cas.  138,  Judge  Kane  and  Justice  Grier  held 
thus : 

"The  surrender  and  the  reissue,  no  matter 
how  often  they  recur,  are  reciprocal — each  in 
consideration  of  the  other — forming  together 
but  a  single  act." 

In  an  earlier  case,  .that  of  Bloat  v.  Spring,. 
Justice  Grier,  in  charging  the  jury,  said : 

'*A  difference  in  the  description  of  these  two 
patents  does  not,  necessarily,  make  them  de- 
scribe different  inventions,  as  the  inventor  is 
authorized  by  law  to  correct,  in  the  reissued 
patent,  all  the  errors  or  deficiencies  in  the  first, 
and  make  the  second  what  he  might  have  made 
the  first." 

See,  also,  O'Reilly  v.  Morse,  16  How.  112. 

A  very  early  and  leading  case  on  the  subject 
of  prior  inventions,  was  that  of  Bedford  v. 
Hunt,  1  Mason,  302,  which  was  contested  by  two 
very  able  counsel  on  each  side,  and  was  before 
the  most  distingtiished  judge  of  his  time. 

On  this  question  Judge  btory  instructed  the 
jury  that— 

78  V.  & 


1870. 


Setmoxtb  y.  Osoobitb. 


5IG-560 


**ne  first  inventor  who  has  put  the  invention 
in  practice,  and  he  only,  is  entitled  to  a  patent." 

In  spealdng  of  the  rights  of  the  defendant  he 
said: 

"He  may  stand  upon  the  defense,  that  the 

Elaintitf  is  not  the  nrst  inventor  who  put  the 
ivention  in  use." 

"The  -intent  of  the  statute  was  to  g^ard 
against  defeating  patents  bv  the  setting  up  of  a 
prior  invention,  which  haa  never  been  rcKJuced 
to  practice.  If  it  were  the  mere  speculation  of 
a  philosopher  or  a  mechanician,  which  had 
never  been  tried  by  the  test  of  experience,  and 
never  put  into  actual  operation  by  him,  the 
law  would  not  deprive  a  subsequent  inventor, 
who  had  employed  his  labor  and  his  talents  in 
putting  it  into  practice,  of  the  reward  due  to  his 
ingenuity  and  enterprise." 

Much  less  would  the  law  deprive  him  of  his 
invention  by  virtue  of  a  prior  experiment,  which 
proved  only  a  failure. 

See,  also,  Reed  v.  Cutter,  1  Story,  6©0;  TFood- 
coek  V.  Parker,  1  Gall.  438 ;  Washburn  v.  Gould, 
3  Story,  122;  Allen  v.  Blunt,  2  Wood.  &  M. 
121;   Curt.  Pat.   S  43. 

In  the  case  of  Parkhurst  T.  Kinsman,  1 
Blatchf.  488,  494,  the  court  says: 

"Crude  and  imperfect  experiments,  equivocal 
in  their  results,  and  then  given  up  for  years, 
cannot  be  permitted  to  prevail  against  an  origi- 
nal inventor,  ^o  has  perfected  his  improve- 
ment." 

Sickles  V.  Borden,  3  Blatchf.  535;  Hindm. 
Pat.,  ed.  printed  at  Harrisburgh,  Pa.,  1847, 
pp.  106-109. 

Judge  Leavitt,  in  the  case  of  Judson  v.  Moore, 

I  Fish.  Pat.  Cas.  544,  tried  in  the  district  court 
of  Ohio  in  1860,  in  charging  the  jury,  said: 

"Neither  will  experiments  defeat,  even  if 
known  to  the  patentee,  if  it  appear  that  he 
prosecuted  such  experiments  to  final  success." 

See,  also.  Allen  v.  hunter^  6  McLean,  321; 
Foote  V.  Bilnhy,  2  Blatchf.  266 ;  Uoue  v.  Under- 
wood,  1  Fish.  Pat.  Cas.  160,  Sprague,  J.,  1854; 
Ransom  v.  Mayor  of  New  York,  1  Fish.  Pat. 
Cas.  252,  Hall,  J.,  1856. 

A  lading  case  on  this  subject  is  that  of 
Cakoon  v.  Ring,  1  Fish.  Pat.  Cas.  399,  which 
was  tried  before  Justice  Clifford,  in  the  district 
of  Maine,  in  1859.  In  that  case  the  learned 
justice,  in  charging  the  jury  and  speaking  of  a 
machine  set  up  against  the  patent,  as  a  prior 
invention,  said : 

"Unless  it  appears  to  your  satisfaction  that 
such  machine  was  actually  used  as  a  seed  sower, 
in  sowing  seed  for  agricultural  purposes,  you 
are  warranted  in  presuming  that  it  was  a  mere 
experiment;  and  if  so,  you  are  instructed  that 
it  would  not  invalidate  the  plaintiff's  patent, 
provided  Cahoon  was  an  original  inventor  of 
Ms  improvements,  without  knowledge  of  that 
machine,  and  did  not  derive  any  of  them  from 
Luce." 

Jones  V.  Pearce,  1  Web.  Pat.  Cas.  122. 

Mr.  D.  WriKht  for  appellees.' 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Controversies  respecting  the  infringement  of 
letters  patent  possess,  in  many  cases,  a  degree 
of  importance  much  bcr^ond  the  profits  or  dam- 
ages daimed  for  the  alleged  unlawful  use  of  the 
.  ..eniion,  as  the  pleadings  usually  put  in  issue, 
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in  one  form  or  another,  the  validity  of  the  let- 
ters patent  alleged  to  be  infringed,  and  fre- 
quently involve,  directly  or  indirectly,  the  same 
mauiry  in  regard  to  the  letters  patent  set  up  in 
defense  as  superseding  the  patent  on  which  the 
suit  Is  founded.  Such  being  the  state  of  the 
pleadings,  the  '  result,  wha&ver  ^  it  may  be, 
whether  for  the  party  suing  or  for  the  party 
defending,  miist  oftentimes  determine  rights  of 
property  of  much  greater  value  than  the  amount 
of  the  profits  or  damages  claimed  for  the  al- 
leged infringement  of  the  letters  patent. 

Inventions  secured  by  letters  patent  are  prop* 
erty  in  the  holder  of  the  patent,  and  as  sucn  are 
as  much  entitled  to  protection  as  any  other 
property,  consisting  of  a  franchise,  during  the 
term  for  which  the  franchise  or  the  exclusive 
right  is  granted. 

Letters  patent  are  not  to  be  regarded  as 
monopolies,  created  by  the  executive  authority 
at  the  expense  and  to  the  prejudice  of  all  the 
community  except  the  persons  therein  named 
as  patentees,  but  as  public  franchises  granted  to 
the  inventors  of  new  and  useful  improvements 
for  the  purpose  of  securing  to  them,  as  such  in- 
ventors, for  the  limited  term  thei;^in  mentioned, 
the  exclusive  right  and  liberty  to  make  and  use 
and  vend  to  others  to  be  used  their  own  inven- 
tions, as  tending  to  promote  the  progress  of 
science  and  the  useful  arts,  and  as  matter  of 
compensation  to  the  inventors  for  their  labor, 
toil,  and  expense  in  making  the  inventions,  and 
reducing  the  same  to  practice  for  the  public 
benefit,  as  contemplated  *by  the  Consti-  [*634 
tution  and  sanctioned  by  the  laws  of  Congress. 

Five  several  letters  patent  were  o^*ned  by  the 
complainants  when  the  present  suit  was  com- 
mericcd,  and  they  allege  in  the  bill  of  complaint 
that  the  respondents  have  infringed  their  exclu- 
sive rights  as  secured  to  them  in  each  and  every 
one  of  those  letters  patent.  Four  of  the  letters 
patent  are  reissued  letters  patent,  and  are  num- 
bered and  described  as  follows:  (1)  Reissued 
letters  patent  No.  4,  dated  January  1,  1861,  for 
a  new  and  useful  improvement  in  harvesters, 
being  one  in  a  second  reissue  of  two. separate 
patents,  on  amended  specifications,  as  more  fully 
explained  in  the  pleadings  and  the  patents  an- 
nexed to  the  printed  record.  (2)  Reissued  let- 
ters patent  No.  1682,  dated  May  31,  1804;  also 
for  a  new  and  useful  improvement  in  harvesters, 
bein^  tlie  second  reissue  from  the  before-men- 
tioned reissue  when  the  invention  was  divided 
into  ttvo  parts.  They  both  purport  to  be 
founded  upon  the  original  patent  granted  to 
Aaron  Palmer  and  Stephen  O.  Williams,  dated 
July  1,  1851,  which  was  for  a  new  and  useful 
improvement  in  harvesters,  and  the  reissued 
patents  were  duly  extended  for  seven  years  from 
the  expiration  of  the  original  term.  (3)  Re- 
issued letters  patent  No.  72,  dated  May  7, 
1861,  being  a  reissue  of  one  of  three  parts 
of  a  prior  reissue  of  the  original  patent, 
dated  July  8,  1851,  which  was  granted  to  Wil- 
liam H.  Seymour  for  a  new  and  useful  improve- 
ment in  reaping  machines.  (4)  Reissued  let- 
ters patent  No.  1683,  dated  May  31,  1864,  being 
a  reissue  of  another  of  the  three  parts  of  the 
prior  reissue  of  that  patent,  as  more  fully  ex- 

Slained  in  the  pleading;  the  charge  being  that 
lie  respondents  have  infringed  the  first  claim. 
(5)  Superadded  to  those  several  charges  against 
the  respondents  is  the  further  one  that  they 
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have  also  infringed  certain  original  letters  pat- 
ent owned  by  the  co^nplainants,  dated  January 
24,  1854,  which  secures  to  them,  as  assignees  of 
Palmer  and  Williams,  certain  other  new  and 
useful  improvements  in  grain  harvesters  be- 
sides those  embodied  in  the  several  reissued  let- 
ters patent  to.  which  reference  has  been  made. 
336*]  'Founded  upon  those  several  letters 
patent,  the  bill  of  complaint,  which  is  drawn  In 
the  usual  form,  allc^^es  that  the  respondents 
have  unlawfully  made,  and  used  and  vended  to 
others  to  be  used,  tlie  respective  inventions 
therein  described,  and  the  complainants  pray  for 
an  account  and  for  an  injunction.  Service  was 
made  upon  the  respondents,  and  they  appeared 
and  filed  an  answer,  setting  up  several  aefenses 
to  each  of  the  patents  described  in  the  bill  of 
complaint.  Responsive  to  the  answer  the  com- 
plainants filed  the  general  replication,  and  the 
cause  being  at  issue  they  put  in  evidence  the  five 
several  letters  patent  on  which  the  suit  is 
founded,  the  respondents  consenting  that  copies 
of  the  same,  and  of  the  respective  certificates  of 
extension  mentioned  in  the  pleadings,  might  be 
substituted  in  the  record  in  the  place  of  the 
originals  as  introduced  in  evidence. 

Other  proofs  were  introduced  and  the  parties 
were  fully  heard,  but  the  circuit  court  was  of 
the  opinion  that  the  proofs  introduced  by  the 
complainants  were  not  sufilcient  to  show  any 
infringement  of  their  rights  and,  accordingly, 
entered  a  decree  for  the  respondents,  dismissing 
the  bill  of  complaint.  Dissatisfied  with  that 
conclusion  the  complainants  appealed  to  this 
court  and  now  seek  to  reverse  that  decree. 

Separate  defenses  having  been  set  up  in  the 
answer  to  each  of  the  five  fetters  patent,  it  will 
be  necessary  to  a  clear  understanding  of  the 
controversy,  and  to  prevent  any  misimderstand- 
ing  as  to  the  views  of  the  court,  to  describe 
somewhat  more  fully  the  nature  of  the  several 
inventions  and  the  objects  which  they  were  de- 
simed  to  accomplish. 

I.  Explained  m  general  terms,  the  invention 
secured  in  the  first-mentioned  reissued  patent, 
numbered  four,  consists  in  arranging  an  auto- 
matic sweep  rake  in  a  harvesting  machine  in 
such  relation  to  a  quadrant-shaped  platform, 
upon  which  the  cut  grain  falls  as  it  is  out,  that 
it  shall  vibrate  over  the  same  at  suitable  inter- 
vals to  discharge  the  cut  grain  in  gavels  upon 
the  ground. 

Specific  description  is  given,  in  the  first  place, 
of  tne  frame  of  the  machine,  which,  as  repre- 
636*]  sented,  is  composed  *of  three  longitudi- 
nal beams  and  two  transverse  beams  securely 
fastened  to  each  other  at  their  points  of  inter- 
section. Next  follows  a  reference  to  the  driv- 
ing-wheel, which,  as  represented,  is  placed  be- 
tween the  outer  longitudinal  beam  and  the  cen- 
tral beam,  having  its  l^earings  on  arched  sup- 
ports or  brackets  rising  from  each  of  the  beams 
composing  the  frame.  Guard  fingers,  through 
which  a  sickle  vibrates,  are  secured  upon  the 
front  edge  of  a  platform  shaped  like  a  quadrant 
or  sector  of  a  circle,  of  which  the  arm  or  lever 
that  carries  the  rake  head  forms  the  radius,  and 
the  fulcrum  pin  on  which  the  arm  or  lever 
vibrates  constitutes  the  center,  the  whole  oper- 
ating so  that  the  ffrain  is  swept  round,  on  an  arc 
of  a  circle,  and  discharged  ih  gavels  upon  the 
j^round  behind  the  driving-wheel. 

Minute  details  of  all  the  other  elements  of 
36 


the  machine  are  also  given  in  the  subsequent 
p^rU  of  the  specifications,  and  of  their  moden 
of  operation,  and  the  specification  concludr^ 
with  the  claim  which,  in  substance,  is  discharg- 
ing the  cut  grain  from  a  <}tiadrant-shaped  plat- 
form on  which  it  falls  as  it  is  cut,  by  means  of 
an  automatic  sweep  rake  vibrating  over  the 
same,  substantially  as  described,  which  must  bi* 
understood  aa  referring  back  to  the  description 
contained  in  the  bo<Q'  of  the  specification. 

II.  Two  combinations  are  mentioned  in  the 
specification  of  the  reissued  letters  patent  No. 
1682,  but  it  is  only  necessary  to  refer  to  the 
first,  as  it  is  hot  alleged  that  tl^  respondents 
liave  infringed  the  second  claim.  I>escribed 
separately,  tlie  ingredients  of  the  first  claim  are 
as  follows :  ( 1 )  The  cutting  apparatus  to  sever 
the  standing  stalks  of  grain;  (2)  the  quadrant- 
shaped  platform  arranged  behind  the  cutting 
apparatus  to  receive  the  severed  stalks  of  grain 
as  thev  fall;  (3)  the  sweep  rake  and  the  de- 
scribed mechanism  to  operate  the  same  in  such 
manner  that  the  teeth  shall  move  in  circular 
curves  over  the  platform  when  they  are  acting 
on  the  grain. 

Reference  must  also  be  made  to  the  other  two 
reissued  letters  patent  embraced  in  the  plead- 
ings. Both  have  respect  to  an  improvement 
made  in  reaping  machines,  and  they  were 
*both  granted  to  secure  material  parts  [*637 
of  an  original  invention  once  before  surrendered 
and  reissued  because  the  letters  patent  were  de- 
fective and  inoperative.  Before  the  term  of  the 
original  patent  expired,  the  patents  were  ex- 
tended for  the  further  term  of  seven  years. 

III.  Number  seventy-two  consists  in  con- 
structing the  platform*  of  a  reaping  machine, 
upon  which  the  cut  grain  falls  as  it  is  out,  in 
the  shape  of  a  quadrant,  or  of  a  sector  of  a 
circle,  placed  just  behind  the  cutting  apparatus, 
and  in  such  relation  to  the  main  frame  that  the 
grain,  whether  raked  off  by  hand  or  by  machin- 
ery located  behind  the  cutting  apparatus,  can 
be  swept  around  on  the  arc  of  a  circle  and  be 
dropped,  heads  foremost,  on  the  ground  far 
enough  from  the  standing  ^rain  to  leave  room 
for  the  team  and  machine  to  pass  between  the 
gavels  and  the  standing^  grain  without  the  ne- 
cessity of  taking  up  the  gavels  before  the  ma- 
chine oomes  round  to  cut  the  next  swath. 

IV.  They  also  ac<}uired  title  to  the  invention 
secured  in  the  remaining  reissued  letters  patent 
mentioned  in  the  bill  of  complaint,  to  wit,  num- 
ber 1&83;  but  it  will  be  sufficient  to  refer  to  the 
first  claim  of  the  same,  as  the  second  is  not  the 
subject  of  controversy  in  this  suit. 

As  described  in  the  specification  the  ingredi- 
ents of  the  first  claim  are  the  cutting  apparatus 
to  sever  the  stalks,  the  reel  to  incline  the  heads 
of  the  stalks  towards  the  cutting  apparatus, 
and  the  quadrant  shaped  platform,  located  in 
the  rear  of  the  cutting  apparatus,  to  receive  the 
cut  stalks  as  they  fall  before  the  operation  of 
the  sweep  rake  begins. 

Designed  as  the  improvements  were  to  accom- 
plish the  same  object  as  the  other  two  improve- 
ments previously  described,  the  patent^  or 
owners  of  the  several  letters  patent  elected  to 
compromise  father  than  litigate,  and  the  result 
was  that  the  entire  interest  beotme  ultimately 
'vested  in  the  appellants. 

V.  Patented  improvements  in  the  method  of 
transferring  motion  from  the  driving  wheel  of 
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m  TMiping  nuicliine  to  tbe  rake  on  the  platform 
of  the  madiine^  and  in  the  method  of  hanging 
the  reel  so  as  to  dispense  with  any  post  on  the 
638']  side  *of  the  machine  next  the  grain,  were 
also  acquired  by  the  appellants  as  a  part  of  the 
same  arrangement,  and  they  charge  in  the  bill 
ci  complaint  that  the  second  claim  of  the  orig- 
inal letters  patent,  embodying  that  improve- 
ment, is  also  mfringed  by  the  respondents. 

Power  to  grant  letters  patent  is  conferred  hy 
law  upon  the  Commissioner  of  Patents,  and 
when  tliat  power  has  been  lawfully  exercised, 
and  a  patent  has  been  duly  granted,  it  is  of  it- 
self prima  facie  evidence  that  the  patentee  is  the 
original  and  first  inventor  of  that  which  is 
therein  described,  and  secured  to  him  as  his  in- 
vention.    White  V.  AUen,  2  Cliff.  228. 

Persons  seeking  redress  for  the  imlawful  use 
of  letters  patent,  in  which  they  have  an  inter- 
est, are  obliged  to  allesce  and  prove  that  they, 
or  those  under  whom  they  daim,  are  the  orig- 
inal and  first  inventors  of  the  improvement  em- 
bodied in  the  letters  patent  on  which  the  suit  is 
founded,  and  that  the  same  have  been  infringed 
by  the  party  against  whom  the  suit  is  brought. 

Undoubtedly,  the  burden  to  establish  both  of 
thoee  allegations  is,  in  the  first  place,  upon 
the  party  instituting  the  suit,  as  they 
lie  at  the  foundation  of  every  such  claim, 
but  the  law  is  well  settled  that  the  let- 
ters patent  in  question,  where  they  are  intro- 
duced in  evidence  in  support  of  the  claim,  if 
they  are  in  due  form,  afford  a  prima  facie  pre- 
sumption that  the  first-named  allegation  is  true, 
and  the  rule  is  equally  well  settled  that  that 
presumption,  in  the  absence  of  satisfactory 
proof  to  the  contrary,  is  sufficient  to  entitle  the 
narty  instituting  the  suit  to  recover  for  the  al- 
leged violation  of  the  exclusive  rights  secured 
to  him  in  the  letters  patent. 

Availing  themselves  of  that  rule  of  law,  the 
cqmplainants  in  this  case  introduced  the  five 
several  letters  patent  on  which  the  suit  is 
founded,  and  they  contend  and  well  contend 
that  their  effect  as  evidence  is  to  cast  the  bur- 
den of  proof  upon  the  respondents  to  show  that 
the  respective  patentees  are  not  the  original  and 
539*]  first  inventors  of  the  improvements  *em- 
bodied  in  the  several  letters  patent,  as  they 
have  alleged  in  their  answer. 

Parties  defendant,  sued  as  infringers,  are  not 
allowed  in  an  action  at  law  to  set  up  the  defense 
of  a  previous  invention,  knowledge,  or  use  of  the 
thing  patented,  unless  they  have  given  notice 
of.  such  a  defense  thirty  days  before  the  trial, 
and  have  stated  in  the  notice  "the  names  and 
places  of  residence  of  those  whom  they  intend 
to  prove  to  have  possessed  a  prior  knowledge  of 
the  thing,  and  where  the  same  had  been  used;" 
and  the  settled  practice  in  equity  is  to  require 
the  respondent,  as  a  condition  precedent  to  such 
defense,  to  ffive  the  complainant  substantially 
the  same  information  in  nis  answer.  Agavoam 
Co,  V.  Jordan,  7  Wall.  596,  10  L.  ed.  177 ;  Teese 
T.  Huntinffdon,  23  How.  10,  16  L.  ed.  482. 

Notices  of  the  kind  were  given  by  the  re- 
spondents in  this  case,  but  it  will  be  more  con- 
venient to  examine  certain  special  defenses  set 
up  in  the  answer  before  entering  upon  that  in- 
quiry, as  the  decree  must  be  mrmed,  in  anv 
event,  if  any  one  of  those  defenses  is  well  founa- 
ed,  whether  the  issues  of  novelty  and  of  in- 
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fringement  are  determined  in  favor  of  the  com- 
plainants or  respondents. 

All  of  the  special  defenses  apply  to  the  orig^ 
inal  patent,  as  well  as  to  those  which  have  beoi 
reissued,  except  such  as  are  founded  upon  the 
acts  or  omissions  of  the  commissioner  in  grant- 
ing the  reissues,  which  of  course  are  not  ap- 
plicable to  the  former.  They  are  eight  in  num- 
ber, as  exhibited  in  the  answer,  the  respondents 
alleging  in  each  that  the  letters  patent  are  void 
and  of  no  effect  for  the  reasons  therein  set 
torth ;  and  they  will  be  bnefiy  examined  in  the 
order  in  which  they  are  pleaded. 

1.  That  the  letters  patent  are  void  and  of  no 
effect  because  the  patentees  did  not  m&ke  oath 
before  the  patents  were  granted,  that  thev  did 
verily  believe  that  tbe^  were  the  original  and 
first  inventors  of  the  improvements  for  which 
the  letters  patent  were  solicited. 

Congress  possesses  the  power  to  pass  laws  to 
secure  to  inventors,  for  limited  times,  the  ex- 
clusive right  to  their  inventions,  *and  [*640 
Congress,  in  pursuance  of -that  article  of  the 
Constitution,  has  conferred  the  power  to  grant 
letters  patent  for  that  purpose  upon  the  Com- 
missioner of  Patents.  Persons  who  have  made 
an  invention,  and  who  desire  to  obtain  an  ex- 
clusive property  therein,  may  make  application 
in  writing  to  the  Commissioner  of  Patents,  and 
the  provision  is  that  the  conmiissioner,  on  due 
proceedings  had,  may  grant  a  patent  for  the  said 
mvention.  . 

Inventors  of  machines  are  required,  before 
they  receive  a  patent,  to  deliver  a  written  de- 
scription of  their  inventions,  and  of  the  man- 
ner and  process  of  making,  constructing,  and 
using  the  same,  in  such  "full,  clear,  and  exact 
terms''  as  to  enable  any  person  skilled  in  the 
art  or  science  to  make,  construct  and  use  the 
same,  and  fully  to  explain  the  principle  by 
which  the  invention  may  be  distinguished  from 
others  of  like  kind;  and  they  are  also  required 
to  specify  and  point  out  the  part,  improvement 
or  combination  whidi  they  claim  as  their  inven- 
tion. 

Doubtless  these  several  requirements  may  be 
regarded  as  conditions  precedent  to  the  right  of 
the  commissioner  to  ^rant  the  application,  as 
they  must  appear  on  the  face  of  the  letters  pat- 
ent, and  ai-e  always  open  to  legal  construction 
as  to  their  sufficiency. 

Drawings  are  also  required  in  certain  cases, 
and  where  the  invention  is  such  that  it  may  be 
represented  by  a  model,  the  applicant  for  a  pat- 
ent is  required  to  furnish  a  model  of  the  same; 
and  the  further  requirement  is  that  he  shall 
make  oath  or  affirmation  that  he  does  verily  be- 
lieve that  he  is  the  original  and  first  inventor  of 
the  improvement  for  which  he  solicits  a  pat- 
ent, and  that  he  does  not  know  that  the  same 
was  ever  before  known  or  used. 
'  Importance,  it  is  conceded,  must  be  attached 
to  the  latter  requirement,  but  it  is  certain  that 
the  oath  or  affirmation  may  be  taken  elsewhere 
than  before  the  commissioner,  as  the  same  sec- 
tion provides  that  it  "may  be  made  before  any 
person  authorized  by  law  to  administer  oaths." 
5Stat.  atL.  110. 

'Extended  examinaton  of  the  question,  [*641 
however,  is  unnecessary,  as  every  on6  of  the  let- 
ters patent  on  which  the  suit  is  founded  con- 
tains the  recital  that  the  required  oath  was 
taken  before  the  same  was  granted,  and  the 
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court  is  of  the  opinion  that  those  recitals,  in 
the  absence  of  fraud,  are  conclusive  evidence 
that  the  necessary  oaths  were  taken  by  the  ap- 
plicants before  the  letters  patent  were  granted. 

2.  That  the  letters  patent  are  void  and  of  no 
effect  because  the  patentees  did  not  specify  and 
point  out  in  their  specifications  and  claims  the 
parts,  improvements  or  combinations  wbicb 
they  claim  as  their  respective  inventions. 

(Jrant  the  theory  of  fact  assumed  in  the  prop- 
osition and  the  conclusion  would  follow,  but  the 
whole  theory  of  the  proposition  as  applied  to 
the  present  case  is  founded  in  erroi^ 

Inventions  secured  by  letters  patent  some- 
times, though  rarely,  embrace  an  entire  ma- 
chine, nnd  in 'such  cases  it  is  sufficient  if  it  ap- 
pear that  the  claim  is  co-extcnsive  with  the  in- 
vention. Other  inventions  embrace  only  one 
or  more  parts  of  a  machine,  as  tlie  coulter  of  a 
plough,  or  the  divider  or  sweep  rake  of  a  reap- 
ing machine;  and  in  such  cases  the  part  or  parts 
claimed  must  be  speciiied  and  pointed  out  so 
that  con*itrucior9,  other  inventorn  and  the  pub- 
lic may  know  how  to  make  the  invention,  and 
what  is  withdrawn  from  general  use. 

Patented  inventions  are  also  made  which 
embrace  both  a  new  ingredient  and  a  combina- 
tion of  old  ingredients  embodied  in  the  same 
machine.  Kven  more  particularity  of  descrip- 
tion is  required  in  sucli  a  case,  as*the  property 
of  tlie  patentee  consists,  not  only  in  the  new 
ingredient,  but  also  in  the  new  combination, 
and  it  is  essential  that  his  invention  shall  be  so 
fully  de-^cribed  that  others  may  not  be  led  into 
mistake,  as  no  other  person  can  lawfully  make, 
use  or  vend  a  machine  containing  such  new 
ingredient,  or  such  new  combination.  They  may 
make,  use  or  vend  the  machine  without  the  pat- 
ented improvements,  if  it  is  capable  of  such  use, 
but  They  cannot  use  either  of  those  improve- 
ments without  making  themselves  liable  as  in- 
fringers. 

642*]  •Improvements  in  machines  protect- 
ed by  letters  patent  may  also  be  mentioned,  of 
a  much  more  numerous  class,  where  all  the  in- 
gredients of  the  invention  are  old,  and  whei*e 
the  invention  consists  entirely  in  a  new  com- 
bination of  the  old  ingredients,  whereby  a  new 
and  useful  result  is  obtained,  and  many  of  them 
are  of  gi*eat  utility  and  value,  and  are  just  as 
much  entitled  to  protection  as  those  of  any  oth- 
er class.  Union  Sugar  Ref,  v.  Matihiesaen,  2 
Fish.  Pat.  Cas.  605. 

Such  a  combination  is  sufficiently  described 
if  the  ingredients  of  which  it  is  composed  are 
named,  their  mode  of  operation  given,  and  the 
new  and  useful  result  to  be  accomplished 
pointed  out,  so  that  those  skilled  in  the  art  and 
the  public  may  know  the  extent  and  nature  of 
the  claim  and  what  the  parts  are  which  co-op- 
erate to  produce  the  described  new  and  useful 
result.  Tested  by  these  rules,  it  is  clear  that 
the  objection  under  consideration  cannot  pre- 
vail in  respect  to  any  one  of  the  several  letters 
patent  on  which  the  suit  is  founded. 

3.  That  the  re-issued  letters  patent  are  void 
«nd  of  no  effect,  because  tjie  Cfommissioner  of 
Patents  never  obtained  jurisdiction  to  recei>'e 
the  surrender  of  the  originals,  nor  to  grant  the 
re-issues,  as  no  evidence  was  produced  before 
him  to  show  that  the  originals  were  inoperative 
or  invalid  for  any  reason  or  cause  whatsoever. 

Whenever  any  patent  is  inoperative  or  inval- 
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id  by  reason  of  a  defective  or  insufficient  de- 
scription or  specification,  if  the  error  arose  by 
inadvertency,  accident  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  it  is  law- 
ful for  the  commissioner,  upon  the  surrender  to 
him  of  such  patent,  and  on  the  payment  txf  him 
of  a  certain  duty,  to  cause  a  new  patent  to  be 
issued  to  the  inventor  for  the  same  invention 
for  the  residue  of  the  term  then  unexpired,  in 
accordance  with  the  patentee's  corrected  de- 
scription and  specification.    5  Stat,  at  L.  122. 

Whether  adjudged  to  be  valid  or  invalid,  it 
is  clear  that  ♦the  several  re-issued  let-  [*543 
ters  patent  are  all  in  due  form,  and  that  they 
contain  all  the  usual  recitals  asserting  a  com- 
pliance with  the  requirements  specified  in  the 
I'atent  Act,  and  it  is  equally  certain  that  the 
respondents  did  not  introduce  any  proofs  to  es- 
tablish the  theory  of  fact  assumed  in  the  an- 
swer. 

Authority  to  accept  the  surrender  of  the  orig- 
inal patents  in  certain  cases,  and  to  grant  new 
patents  to  the  inventor,  was  conferred  upon  tin; 
commissioner  by  the  act  of  the  3d  of  July,  1832, 
and  in  a  case  arising  under  that  act  it  was  licld 
by.  this  court,  more  than  thirty  years  ago,  that 
where  an  act  was  to  be  done  or  a  patent  grant- 
ed, upon  proofs  to  be  laid  before  a  public  oificer, 
upon  which  he  was  to  decide,  the  fact  that  such 
public  officer  had  done  the  act  or  granted  tlu; 
]>atent  was  prima  facie  evidence  that  the  proofs 
liad  been  regularly  made,  and  that  tliey  were 
satisfactory  even  though  •  the  patent  did  not 
contain  any  recitals  that  the  perquisites  to  tlu* 
grant  had  been  fulfilled;  and  such  continued  to 
be  the  rule  until  the  question  came  up  again  for 
consideration  under  the  existing  Patent  Act, 
when  it  was  held  by  this  court  that  the  fact  of 
the  granting  of  the  re-issued  patent  closed  all 
inquiry  into  the  existence  of  inadvertence,  acci- 
dent or  mistake,  and  left  open  only  the  question 
of  fraud  for  the  jury. 

R.  R.  V.  SUmpaon,  14  Pet.  458;  Stimpson  v. 
R,  R,  4  How.  384 ;  4  Stat,  at  L.  550. 

Since  that  time  it  has  been  definitively  settled 
that  neither  re-issued  nor  extended  patents  can 
be  abrogated  by  an  infringer,  in  a  suit  against 
him  for  infringement,  upon  the  ground  that  the 
letters  patent  were  procured  by  fraud  in  prose- 
cuting the  application  for  the  same  before  the 
commissioner.  Rubber  Co,  v.  Ooodyear,  0 
Wall.  707,  10  L.  ed.  500,  2  Cliff.  376. 

Where  the  commissioner  accepts  a  surrender 
of  an  original  patent  and  grants  a  new  patent, 
his  decision  in  the  premises,  in  a  suit  for  in- 
fringement, is  final  and  conclusive,  and  is  not 
re-examinable  in  such  a  suit  in  the  circuit  court, 
unless  it  is  apparent  upon  the  face  of  the  pat- 
ent that  he  nas  exceeded  his  authority,  that 
there  is  such  a  repugnancy  between  "the  [•644 
old  and  the  new  patent  that  it  must  be  held,  as 
matter  of  legal  construction,  that  the  new  pat- 
ent is  not  for  the  same  invention  as  that  em- 
braced and  secured  in  thft  original  patent.  Bat- 
tin  V.  Taggert,  17  How.  83,  15  L.  ed.  40;  O'Reii- 
ly  V.  Moracy  15  How.  Ill,  112;  Sickles  v.  Evans^ 
2  Cliff.  222;  Allen  v.  Blunt,  3  Story,  744.   * 

4.  That  the  re-issued  letters  patent  are  void 
and  of  no  effect  because  they  were  not  granted 
for  the  same  invention  as  that  embodied  in  the 
original  letters  patent,  nor  for  any  invention 
made  by  the  patentees  before  the  original  letters 
patent  were  granted. 
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Ee  issued  letters  patent  must,  bj  the  express 
vrords  of  the  section  authorizing  the  same,  be 
for  the  same  invention  and,  consequently,  where 
it  appears  on  a  comparison  of  the  two  instru- 
ments, as  matter  of  law,  that  the  re-issued  pat- 
ent is  not  for  the  same  invention  as  that  em- 
braced and  secured  in  the  original  patent,  there- 
issued  patent  is  invalid,  as  that  state  of  facts 
shows  that  the  commissioner,  in  granting  the 
new  patent,  exceeded  his  jurisdiction.  Power 
is,  unquestionably,  conferred  upon  the  commis- 
fiioner  to  allow  the  specification  to  be  amended 
if  the  patent  is  inoperative  or  invalid,  and  in 
that  event  to  issue  the  patent  in  proper  form; 
and  he  may,  doubtless,  under  that  autliority, 
allow  the  patentee  to  re-describe  his  invention 
and  to  jnclude  in  the  description  and  claims  of 
the  patent  not  only  what  was  well  described 
before,  but  whatever  else  was  suggested  or 
substantially  indicated  in  the  specification  or 
drawings  which  properly  belonged  to  the  in- 
vention as  actually  made  and  perfected.  In- 
terpolations of  new  features,  ingredients,  or 
devicos.  which  were  neither  described,  sug- 
gofsted  nor  indicated  in  the  original  patent,  or 
patent  oAice  model,  are  not  allowed,  as  it  is 
dear  that  the  commissioner  has  no  jurisdiction^ 
to  grant  a  re-issue  unless  it  be  for  the  same  in- 
vention as  that  embodied  in  the  original  letters 
patent,  which,  necessarily,  excludes  the  right  on 
such  an  application  to  open  the  case  to  new 
parol  testimony  and  a  new  hearing  as  to  the 
nature  and  extent  of  the  improvenicnt,  except 
1S45*]  in  certain  special  cases,  as  provided  in* 
«  recent  enactment  not  applicable  to  the  qise 
before  the  court.  16  Stat,  at  L.,  206:  Cahart 
▼.  Austin.  2  Cliff..  536;  Curt.,  Pat.  (3d.  ed.), 
276;  M'ooduorth  v.  Stone,  3  Story,  753. 

Corrections  may  be  made  in  the  description, 
specification  or  claim  where  the  patentee  has 
claimed,  as  new  more  than  he  had  a  right  to 
claim,  or  where  the  description,  specification 
or  claim  is  defective  or  insufficient,  but  he  can- 
not, under  such  an  application,  make  material 
additions  to  the  invention  which  were  not  de- 
scribed, suggested,  nor  substantially  indicated 
in  the  original  specifications,  drawings  or  pat- 
ent office  model. 

Prior  to  the  decision  of  this  court  that  a  per- 
son sued  as  an  infringer  cannot  abrogate  a  re- 
issued or  extended  patent  by  showing  that  the 
commissioner  had  been  induced  to  grant  it  by 
fraudulent  representations,  it  had  sometimes 
been  supposed  that  every  such  new  patent  was 
open  to  that  defense  and  that  the  question  was 
one  of  fact  dependant  upon  evidence,  but  since 
it  has  been  determined  that  such  a  party  can- 
not be  heard  to  make  such  a  defense  to  the 
charge  of  infringement^  it  has  come  to  be  re- 
garded as  the  better  opinion  that  all  matters  of 
fact  involved  in  the  hearing  of  an  application 
to  re- issue  a  patent,  and  in  granting  it,  are  con- 
clusively settled  by  the  decision  of  the  commis- 
sioner granting  the  application.  Matters  of 
construction  arising  upon  the  face  of  the  in- 
strument are  still  open,  but  all  matters  of  fact 
connected  with  the  surrender  and  re-issue  are 
closed  in  such  a  suit  by  the  decision  of  the 
commissioner  in  granting  the  re-issued  patent. 
Rubber  Co,  v.  Goodyear,  9  Wall.  796,  19  L.  ed. 
368;  8timp»on  v.  R.  R.  Co.,  4  How.  404;  R,  R, 
Co.  V.  StimpBon,  14  Pet.  458. 

Letters  patent  re-issued  for  an  invention  sub- 
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stantially  different  from  that  embodied  in  the 
original  patent  are  void  and  of  no  effect,  as  no 
jurisdiction  to  grant  such  a  patent  is  conferred 
by  any  act  of  C>>ngress  upon  the  commissioner, 
and  TO  possesses  no  power  in  that  behalf  ex- 
cept what  the  acts  of  Congress  confer.  Whether 
a  re-issued  patent  is  for  the  same  invention 
as  that  embodied  in  the  original  patent 
*or  for  a  different  one,  is  a  question  for  [*646 
the  cpurt  in  an  equitry  suit  to  be  determined 
as  a  matter  of  construction,  on  a  comparison 
of  the. two  instruments,  aided  or  not  by. the 
testimony  of  expert  witnesses,  as  it  may  or  may 
not  appear  that  one  or  both  may  contain  tech- 
nical terms  or  terms  of.  art  requiring  such  as- 
sistance in  ascertaining  the  true  meaning  of  the 
language  employed.  Sickles  v.  Evans,  2  Cliff. 
203. 

Where  the  specification  and  claim,  both  in 
the  original  and  re-issued  patents,  are  ex- 
pressed in  ordinary  language,  without  employ- 
ing any  technical  terms  or  terms  of  art,  the 
question  whether  the  re-issued  patent  is  for  the 
same  invention  as  that  described  in  the  original 
patent  or  for  a  different  one,  is  purely  a  ques- 
tion of  construction,  but  where  both  or  either 
contain  technical  terms  or  terms  of  art  the 
court  may  hear  the  testimony  of  scientific  wit- 
nesses to  aid  the  court  in  coming  to  a  correct 
conclusion.  Cases,  doubtless,  arise  wliere  the 
language  of  the  specification  and  claim,  both 
of  the  surrendered  and  re-issued  patents,  is  so 
interspersed  with  technical  terms  and  terms  of 
art  that  the  testimony  of  scientific  witnesses  is 
indispensable  to  a  correct  understanding  of  its 
meaning.  Both  parties  in  such  a  ease  would 
have  a  right  to  examine  such  witnesses,  and  it 
would  undoubtedly  be  error  in  the  court  to  re- 
ject the  testimony,  but  the  case  before  the  court 
is  not  of  a  character  to  render  it  expedient  to 
pursue  the  inquiry.  Bischoff  v.  Wethered,  9 
Wall.  814,  19  L.  ed.  830;  Belts  v.  Mcnzirs,  4 
B.  AS.,  Q.  B.,  990.. 

Apply  the  rule  to  the  present  case,  that  the 
question  is  one  of  construction,  and  it  is  clear 
that  the  defense  under  consideration  is  not 
open  to  the  respondents,  as  they  did  not  intro- 
duce in  evidence  the  original  letters  patent 
from  which  the  re-issued  patents  were  derived. 

Persons  owning  re-issued  letters  patent,  and 
seeking  redress  from  those  who  have  invaded 
their  exclusive  rights,  are  not  obliged  to  intro- 
duce in  evidence  the  surrendered  patent,  and 
if  the  old  patent  is  not  introduced  by  the  party 
sued,  he  cannot  have  the  benefit  of  such  a  de- 
fuse. 

•5.  That  the  several  letters  patent  [^547 
are  void  and  of  no  effect  because  the  claims 
therein  patented  are  for  an  effect,  and  not  for 
any  particular  machinery. 

Founded,  as  the  defense  is,  upon  an  obvious 
misconstruction  of  the  claims  of  the  several 
patents,  it  does  not  seem  to  require  much 
explanation.  Omit  the  words  "substantially 
as  described,"  or  "substantially  as  set 
forth,"  and  the  question  presented  would  be 
a  very  different  one,  but  inasmuch  aa  those 
words,  or  words  of  equivalent  import,  are  Em- 
ployed in  each  of  -the  claims,  the  defense  is 
without  merit.  Where  the  claim  immediately 
follows  the  description  of  the  invention  it  may 
be  construed  in  connection  with  the  explana- 
tions contained  in  the  specifications,  and  where 
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it  contains  words  referring  back  to  the  specifi- 
cRtionSy  it  cannot  properly  be  construed  in  any 
other  way.    Curt.  Pat.  (3d.  ed.),  5§  225-227. 

6.  That  the  several  re-issued  letters  patent 
are  void  and  of  no  effect  because  the  daims 
therein  made  are  too  broad  and  embrace  that 
of  which  the  patentees  were  not  the  original 
and  first  inventors  prior  to  the  granting  of  the 
original  letters  patent. 

Froperly  understood  the  defense  is  substan- 
tially the  same  as  thaC  set  up  in  the  fourth  de- 
fense, and  it  must  be  overruled  for  the  same 
reasons,  which  need  not  be  repeated. 

7.  That  the  several  letters  patent  are  void 
and  of  no  effect  because  what  is  claimed  therein 
as  new  was  in  public  use,  with  the  consent  and 
allowance  of  the  original  patentees,  more  than 
two  years  before  they  applied  for  the  several 
patents. 

Such  a  defense  set  up  in  a  case  where  the 
complainants  file  the  general  replication  is  of 
no  avail  unless  sustained  by  proof,  and  the  re- 
spondents did  not  introduce  any  proofs  to  sus- 
tain it,  which  is  all  that  need  be  said  upon  the 
subject. 

8.  That  the  combination  claimed  in  each  of 
the  several  letters  patent  is  a  combination  of 
old  parts,  the  combining  of  which  involved  no 
invention,  but  merely  the  skill  of  an  intelligent 
mechanic  or  other  person  skilled  in  the  manu- 
facture and  use  of  harvesting  machines. 

648 ♦]  •Reduced  to  a  proposition,  the  de- 
fense, as  set  up  in  the  answer,  is  that  the  sev- 
eral-improvements were  old  and  not  patentable 
on  that  account,  as  no  improvements  were  made 
which  reouired  invention.  Specific  objection  is 
made  unaer  this  head  to  each  of  the  four  re-is- 
sued letters  patent,  but  the  grounds  of  the  sev- 
eral objections  are  substantially  the  same,  so 
that  the  several  propositions  may  be  considered 
together. 

New  and  useful  machines  are  the  proper 
subjects  of  an  application  for  a  patent,  and  so, 
by  the  express  words  of  the  act  of  Congress,  are 
new  and  useful  improvements  on  any  machine. 
All  of  the  patents  embraced  in  the  suit  fall  un- 
der the  second  clause  of  the  provision,  and  are 
of  the  fourth  class  of  patents  before  described, 
that  is,  they  consist  of  a  new  combination  of 
old  elements  whereby  a  new  and  useful  result 
is  obtained. 

Particular  changes  may  be  made  in  the  con- 
struction and  operation  of  an  old  machine  so  as 
to  adapt  it  to  a  new  and  valuable  use  not  known 
before,  and  to  which  the  old  machine  had  not 
been,  and  could  not  be,  applied  without  those 
changes  and,  under  those  circumstances,  if  the 
machine,  as  changed  and  modified,  produces  a 
new  and  useful  result,  it  may  be  patented,  and 
the  patent  will  be  upheld  under  existing  laws. 
Bray  v.  Hartshorn,  1  Cliff.  641 ;  Losh  v.  Hague, 
1  Web.  Pat.  Cas.  207;  Hind.  Pat.  95;  Phillips 
v.  Page,  24  How.  166,  16  L.  ed.  640;  Norm. 
Pat.  25. 

Such  a  change  in  an  old  machine  may  con- 
sist merely  of  a  new  and  useful  combination 
of  the  several  parts  of  which  the  old  machine 
is  composed,  or  it  may  consist  of  a  material 
alteration  or  modification  of  one  or  more  of 
the  several  devices  which  entered  into  its  con- 
struction, and  whether  it  be  the  one  or  the 
r>t1ier.  if  the  change  of  construction  and  opera- 
tion actually  adapts  the  machine  to  a  new  and 
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'  valuable  use  not  known  before,  and  it  actually 
produces  a  new  and  useful  result,  then  a  patent 
may  be  granted  for  the  same,  and  it  will  be  up- 
held as  a  patentable  improvement.    Park  v 
Little,  3  Wash.  (C.  C.)   196. 

Improvements  for  which  a  patent  may  be 
granted  must  "be  new  and  useful,  with-  [♦649' 
in  the  meaning  of  the  patent  law,  or  the  patent 
will  be  void,  but  the  requirement  of  the  ratent 
Act  in  that  respect  is  satisfied  if  the  combina- 
tion is  new  and  the  machine  is  capable  of  being 
beneficially  used  for  the  purpose  for  which  it 
was  designed,  as  the  law  does  not  require  that 
it  should  be  of  such  general  utility  as  to  super- 
sede all  other  inventions  in  practice  to  accom- 
plish the  same  object.  Lowell  v.  Lewis,  1 
Mason,  182;  Bedford  v.  Hunt,  1  Mason,  302; 
Many  v.  J  agger,  1  Blatchf .  372 ;  Barret  v.  Hall, 
1  Mfison^  447. 

Unsuccessful  in  those  defenses,  the  respond- 
ents in  the  next  place  attack  the  respective  in- 
ventions as  destitute  of  originality,  and  allege 
that  the  patentees  were  not  the  original  and 
first  inventors  of  the  several  improvements  sup- 
posed to  be  secured  in  the  letters  patent.  Sep- 
arate defenses  of  the  kind  are  set  up  in  the 
answer  to  each  of  the  letters  patent,  but  the 
nature  and  character  of  the  objections  are  such 
that  the  whole  series  may  properly  be  con- 
sidered together. 

Prior  notice  in  the  answer  is  required  in  such 
a  case  as  a  condition  precedent  to  the  right  to 
introduce  proofs  to  support  such  a  defense,  and 
it  is  certainly  proper  that  the  respondent  should 
be  allowed  to  comply  with  that  requirement, 
but  it  is  an  abuse  of  the  privilege  to  give  such 
notices  without  some  reason  to  suppose  that 
such  a  defense  can  successfully  be  made,  and 
that  the  proofs,  if  required,  can  be  obtained,, 
as  it  exposes  the  complainant  to  unnecessary 
expense  and  trouble  in  preparing  his  case  for 
trial.  Where  no  proofs  were  introduced  in 
support  of  the  answer  no  mention  will  be  made 
of  the  notices,  as  a  notice  without  proof  to 
support  it  is  of  too  avail. 

Out  of  all  the  alleged  prior  inventions  set  Uf> 
in  the  answer,  only  four  were  made  the  subject 
of  proof  to  any  substantial  -extent.  Two  of 
these  are  the  inventions  of  Obed  Hussey  and  of 
Thomas  D.  Burral,  of  the  combination  of  the 
quadrant  shaped,  platform  located  behind  the 
cutting  apparatus.  Those  patents  were  intro- 
duced as  tending  more  particularly  'to  [♦SSO 
supersede  the  re-issued  patent  number  seventy- 
two,  before  described. 

Strong  doubts  are  entertained  whether  any 
of  the  patents  given  in  evidence  by  the  respond- 
ents as  superseding  the  particular  patent  of  the 
complainants,  involved  in  this  issue,  are  of  a 
character  to  have  that  effect,  even  if  the  inven- 
tions which  they  purport  to  secure  were  of  prior 
date,  but  it  is  not  absolutely  necessary  to  decide 
that  point,  except  as  to  one  of  the  exhibits,  a» 
the  court  is  of  the  opinion  that  none  of  the 
others  antedate  the  invention  secured  in  that 
patent.  Conclusions  are  all  that  will  be  useful 
on  this  branch  of  the  case,  especially  as  the 
question  is  one  of  fact  dependent  upon  the 
proofs,  which  are  somewhat  conflicting,  and 
where  a  full  analysis  of  the  evidence '  would 
hardly  be  practicable,  as  it  would  extend  the 
opinion  to  an  unreasonable  length. 

Proofs  entirely  satisfactory  U>  the  court  are 

78  IT.  a. 


1870. 


SSTMOUB  T.  OSBCnUTS. 


5ie-6<K^ 


exhibited  1^  the  eompUinants  showing  that 
thnr  inTention,  ae  described  in  the  patent  in 
queetion,  was  perfected  early  in  the  summer  of 
i849»  as  a  material  part  of  a  harvesting  ma- 
chine, and  that  the  same  was  reduced  to  prac- 
tice as  an  operative  machine  daring  the  har- 
vesting season  of  that  year. 

Hossey,  from  1830,  or  earlier,  to  the  time  of 
his  death,  in  the  summer  of  1860,  was  much 
engaged  in  the  manufacture  of  reaping  machines 
of  various  kinds.  Most  of  his  machines,  how- 
ever, were  constructed  without  any  reel  and 
with  square  platforms,  so  as  to  drop  the  cut 
grain  at  the  rear  of  the  platform,  differing  so 
widely  from  the  patented  machine  of  the  com- 
plainants as  to  require  no  argument  to  show 
that  they  afford  no  support  to  the  present  de- 
fense. Other  machines  were  constructed  by 
him  with  a  straight  guide  board  on  the  plat- 
form, which  was  adjustable  within  certain  lim- 
its, and  the  apparatus  was,  doubtless,  capable, 
to  a  limited  extent,  of  causing  the  cut  grain  to 
be  moved  sufficiently  out  of  the  path  of  the  ma- 
chine to  give  room  for  a  single  team. 

Evidence  to  show  that  the  invention  of  the 
complainants  is  embodied  in  those  machines  is 
entirely  wanting,  and  it  is  quite  dear  that  if 
any  such  had  b^n  introduced  it  could  not  have 
been  credited,  as  the  differences  between  them 
551*]  are  too  *palpable  and  material  to  be 
overcome  by  parol  evidence.  Machines  were  also 
made  by  him  with  two  platforms,  or  with  a< 
platform  in  two  parts,  the  one  being  attached 
to  the  rear  of  the  other,  but  it  required  two 
men  to  do  the  work  which,  with  the  complain- 
sntt*  machine,  is  easily  and  much  better  ac- 
complished by  one,  which  is  certainly  all  the 
explanation  which  need  be  given  of  those  ma- 
chines in  the  present  case. 

Apnrt  from  these  he  also  made  one  experi- 
mental machine,  with  a  square  platform,  to 
which  was  bolted  an  angular  addition,  giving 
the  whole,  when  the  addition  was  attached,  an 
angular  form.  Examined  when  the  addition  is 
boltwi  to  the  main  platform,  irrespective*  of  the 
other  ingredients  of  the  combination,  it  ap- 
proaches much  nearer  to  the  rn\'ention  of  the 
complainants  than  any  of  the  other  exhibits  in- 
troduced in  evidence  by  the  respondents.  Con- 
CHling  all  that,  still  it  would  not  be'  diflicult  to 
show  that  the  two  are  substantially  different  in 
several  respects;  but  it  is  unnecessary  to  enter 
that  field  of  inquiry,  as  the  proofs  are  entirely 
Botisifactory  to  the  court,  that  the  machine,  as 
constructed,  was  merely  an  experiment,  and 
that  it  was  never  reduced  to  practice  as  an  op- 
c*rative  madiine.  Undoubtedly,  it  was  built  m 
tlte  autumn  of  1848,  subsequent  to  the  close 
of  the  harvest  season ;  but  the  respondents'  tes- 
timony shows  that  it  was  not  used»for  cutting 
grain  during  that  harvesting  season. 

8ome  obscurity  surrounds  its  early  history, 
nor  ic  it  of  much  importance  that  it  should  be 
better  known.  It  appears  that  it  was  sent  to 
the  railroad  depot  to  be  transported  to  some 
other  place  for  trial;  but  there  is  no  positive 
inridenec  that  it  was  ever  forwarded  or  used,  or 
that  it  was  capable  of  any  beneficial  use. 
WTiere  it  was  transported,  if  at  all,  from  the 
depot  does  not  appear ;  but  it  does  appear  that 
il  was  returned  the  next  year  to  the  shop  of  the 
maker,  and  that  it  was  set  against  the  wall  by 
the  side  of  the  street,  in  front  of  the  shop, 
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where  it  remained  for  some  time;  that  it  was 
then  removed  to  the  new  shop  of  the  maker^ 
where  it  remained  until  it  was  taken  to  piece  v 
iind  broken  up  by  his  order,  and  never  restored 
lill  long  subsequent  to  the  complainants'  patent. 

^Original  and  first  inventors  are  en-[*66S 
titled  to  the  benefit  of  their  inventions  if  they 
reduce  the  same  to  practice,  and  seasonably^ 
comply  with  the  requirements  of  the  patent  law 
in  ^rocurinff  letters  patent  for  the  protection  of 
their  exduuve  rights.  Crude  and  imperfect  ex- 
periments are  not  sufilcient  to  confer  a  ri^ht  Uk 
a  patent;  but,  in  order  constitute  an  inven- 
tion, the  party  must  have  proceeded  so  far  as- 
to  have  reduofMl  his  idea  to  practice,  and  cm- 
bodied  it  in  some  distinct  form. 

Desertion  of  an  invention  consisting  of  a  ma- 
chine, never  patented,  may  be  proved  by  show- 
ing tliat  the  inventor,  after  he  had  constructed 
it,  and  before  he  had  reduced  it  to  practice, 
broke  it  up  as  something  requiring  more 
thought  and  experiment,  and  laid  the  parts- 
aside  as  incomplete,  provided  it  appears  that 
those  acts  were  done  without  any  definite  in- 
tention of  resuming  his  experiments,  and  of  re- 
storing the  machine  with  a  view  to  apply  for 
letters  patent.  Johnson  v.  Root,  2  Cliff.  123; 
Oayler  v.  Wilder,  10  Wow.  498;  Parkhurst  v. 
Kinsman,  1  Blatchf.  404;  M^hite  v.  Alton,  2 
Cliff.  230. 

He  is  the  first  inventor,  in  the  sense  of  the* 
patent  law,  and  entitled  to  a  patent  for  fiis  in- 
vention, who  first  perfected  and  adapted  the 
same  to  use,  and  it  is  well  settled  that  until 
the  invention  is  so  perfected  and  adapted  to  use 
it  is  not  patentable  under  the  patent  laws^ 
Washburn  v.  Qould,  3  Story,  122;  Oahoon  v. 
Ring,  1  Cliff.  612. 

Argument  is  hardly  necessary  to  show  that 
nothing  else  introduced  in  evidence  by  the  re- 
spondents as  having  been  constructed  by  that 
inventor  is  of  a  character  to  interfere,  in  any 
substantial  respect,  yritU  the  novelty  of  the  in- 
vention held  by  the  complainants,  as  tlie  w<'ight 
of  the  evidence  plainly  tends  to  disprove  the  nl- 
legations  of  the  answer,  and  the  inferences  to* 
be  drawn  from  a  comparison  of  the  exhibits 
would  establish  the  opposite  theory  even  if  the- 
other  proofs  were  Ichh  decisive  to  that  effect. 

Prior  invention  by  Thomas  D.  Burrall  is  the 
next  defense  set  up  by  the  respondents  to  the 
particular  patent  under  consideration.  They 
attempt  to  show  that  he  constructed  a 
*har\'esting  machine  having  a  square  [*653 
platform,  to  which  he  attached  an  apron,  quad- 
rant formed,  wliich  would  deliver  the  cut  grain,, 
heads  foremost,  at  the  side  of  the  machine  and 
out  of  the  way  of  the  team  in  cutting  the  next 
swath. 

Concede  the  fact  that  the  machine,  together 
with  the  circular  anron,  was  constructed  by  the 
person  named  as  alleged,  and  that  the  machine 
in  that  form  antedaten  the  invention  held  by  1  he 
complainants,  still  the  court  is  of  the  opinion 
that  it  is  not  of  a  character  to  defeat  the  com- 
plainants' patent,  as  it  had  no  reel,  was  not  a 
self  raker  in  any  view  of  the  case,  and  consisted 
beyond  doubt  of  a  substantially  different  com- 
hinatimi.  Compared  with  that,  the  invention 
descril>ed  in  the  complainants'  patent  is  l>oth 
new  and  useful,  ahd  is  plainly  sufficient  to* 
support  a  patent  as  a  new  arrangement. 

Suppose  it  to  be  otherwise,  still  the  condu- 
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•«loii  a«  to  this  defense  must  be  the  same,  as  the 
«ourt  is  unhesitatingly  of  the  opinion  from  the 
prooAi  that  the  supposed  inventor  did  not  con* 
•iruet  the  circular  apron,  and  attach  the  same 
to  the  square  platform,  and  use  the  two  in  oon- 
Junetion  until  after  the  complainants'  invention 
was  perfected  and  reduced  to  practice  as  an  op- 
erative machine. 

Evidence  was  also  introduced  by  the  respond- 
ents respectinfif  the  invention  of  Nelson  Piatt, 
but  extended  discussion  upon  that  topic  is  un- 
necessary, as  it  is  hardly  contended  by  the  re- 
spondents that  the  machine  contains  a  quad- 
rant sliaped  platform  with,  and  immediately 
behind,  the  cutting  apparatus,  and  in  such  re- 
lation to  the  main  frame  as  that  described  in 
the  specification  of  the  complainants'  patent. 
They  appear  to  shrink  from  that  proposition, 
"whicli  iH  tiie  only  one  involved  in  this  defense, 
and  seek  shelter  under  another,  of  a  very  differ- 
ent clinracter,  which  is  that  the  difference  be- 
tween the  two  is  so  very  slight  that  it  required 
no  invention  to  pass  from  the  former  to  the  lat- 
ter, which  is  a  matter  appertaining  to  another 
head  of  the  defense  that  has  previously  been 
fully  considered  and  the  point  distinctly  over- 
ruled. 

l*roperly  understood,  that  machine  does  not 
^contain  a  combination  of  the  quadrant  shape^ 
platform  with  the  cutting  apparatus  in  any 
564*]  practical  sense.  On  the  contrary,  it  "has 
a  square  platform  combined  with  the  cutting  ap- 
paratus, and  the  quadrant  shaped  platform  is 
combined  with  the  square  platform;  nor  does  it 
•contain  any  quadrant  shaped  platform  to  re- 
ceive the  grain  as  it  falls,  but  the  ingredients  of 
tho  invention,  as  well  as  the  combination,  are 
different  from  those  in  the  complainants'  ma- 
•chine,  and  the  mode  of  operation  is  also  differ- 
ent, whicli  is  all  that  need  be  said  in  response 
to  that  defense.  ■ 

Substantially  the  same  defenses  were  also  set 
-up  to  the  other  re-issued  letters  patent,  to  the 
extent  that  those  patents  were  put  in  issue  in 
the  pleadings,  but  it  will  not  be  necessary  to  re- 
-state  the  objections  to  their  originality  nor  to 
present  any  response  to  the  same,  as  to  do  so 
would  only  be  to  repeat  what  has  been  said  in 
respect  to  the  one  more  particularly  assailed 
^n  argument. 

Attempt  is  also  made  to  show  that  the  origi- 
nal letters  patent  described  in  the  bill  of  com- 
plaint are  also  invalid,  because  the  patentees 
Are  not  the  original  and  first  inventors  of  the 
improvements  therein  secured.    Whether  they 
v/ere  or  were  not  the  original  and  Arst  inventors 
•of  the  improvement  in  the  first  claim  is  a  mat- 
ter of  no  importance  in  this  case,  as  the  plead- 
ings do  not  put  that  claim  in  issue.    They  only 
-put  in  issue  the  second  claim,  which  embodies 
the  described  method  of  hanging  the  reel  so  as 
to  dispense  with  any  post  or  reel  bearer  next  to 
the  standing  grain,  to  prevent  the  grain  from 
^getting  caught  between  the  divider  and  the  reel 
supporter,  and  the  only  evidence  introduced  of 
prior  invention  is  what  is  contained  in  an  arti- 
•«le  published  in  London,  in  the  Mechanics' Maga- 
zine.   Expert  witnesses  were  examined  in  re- 
spect to  it  by  both  sides.    One  examined  by  the 
respondents  testified  that  he  did  not  understand 
that  it  had  any  real  support  on  the^ain  side 
•of  the  machine,  which  in  that  respect  is  like  the 
machine  of  the  complainants;  but  three  expert 
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witnesses  examined  by  the  complainants  testify 
that  neither  the  description  nor  the  drawings  of 
the  same,  as  exhibited  in  that  magazine,  show 
anything  which  is  embodied  in  the  complainants' 
patent,  and  the  court  is  of  the  same  opinion. 

'Patented  inventions  cannot  be  super-  [*565 
seded  by  the  mere  introduction  of  a  foreign  pub- 
lication of  the  kind,  though  of  prior  date,  unless 
the  description  and  drawings  contain  and  ex- 
hibit a  substantial  representation  of  the  pat- 
ented improvement,  in  such  full,  clear  and  exact 
terms  as  to  enable  any  person  skilled  in  the  art 
or  science  to  which  it  appertains  to  make,  con- 
struct and  practice  the  invention  to  the  same 
practical  extent  as  they  would  be  enabled  to  do 
if  the  information  was  derived  from  a  prior 
patent.  Mere  vague  and  general  representa- 
tions will  not  support  such  a  defense,  as  the 
knowledge,  supposcKl  to  be  derived  from  the 
publication  must  be  sufficient  to  enable  those 
skilled  in  the  art  or  science  to  understand  the 
nature  and  operation  of  the  invention,  and  to 
carry  it  into  practical  use.  Whatever  may  be 
the  particular  circumstances  under  which  the 
publication  takes  place,  the  account  published 
to  be  of  any  effect  to  support  such  a  defense, 
must  be  an  account  of  a  complete  and  operative 
invention  capable  of  being  put  into  practical 
operation.  Web.  Pat.  Gas.  719;  Curt.  Pat.  (3d 
ed.)  §  278,  a;  Hill  v.  Evans,  6  Law  T.  N.  S.  90; 
Betta  V.  Menziea,  4  Best  &  S.  Q.  B.  999. 

None  of  these  defenses,  however,  were  sus- 
tained in  the  court  below,  but  the  circuit 
judges  were  of  the  opinion  that  the  proofs 
failed  to  show  that  the  respondents  had  in- 
fringed the  letters  patent  of  the  complainants. 

Actual  inventors  of  a  combination  of  two  or 
more  ingredients  in  a  machine,  secured  by  let- 
ters patent  in  due  form,  are  entitled,  even 
though  the  ingredients  are  old,  if  the  combina- 
tion produces  a  new  and  useful  result,  to.  treat 
every  one  as  an  infringer  who  makes  and  uses 
or  vends  the  machine  to  others  to  be  used  with- 
out their  authority  or  license.  Pitts  v.  Whiiz 
man,  2  Story,  619;  Ames  v.  Howard,  I  Sumn. 
487. 

They  cannot  suppress  subsecjuent  improve- 
ments which  are  substantially  different,  wheth- 
er the  new  improvements  consist  in  a  new  ^m- 
bination  of  the  same  ingredients  or  of  the  sub- 
stitution of  some  newly  discovered  ingredient, 
or  of  some  old  one  performing  some  new  func- 
tion not  known  at  *the  date  of  the  let-  [*556 
ters  patent,  as  a  proper  substitute  for  the  in- 
gredient withdrawn  from  the  combination  con- 
stituting their  invention.  Mere  formal  altera- 
tions in  a  combination  in  letters  patent,  how- 
ever, afe  no  defense  to  the  charge  of  infringe- 
ment, and  the  withdrawal  of  one  ingredient 
from  the  sijne  and  the  substitution  of  another 
which  was  well  known  at  the  date  of  the  pat- 
ent as  a  proper  substitute  for  the  one  with- 
drawn, is  a  mere  formal  alteration  of  the  com- 
bination if  the  ingredient  substituted  performs, 
substantially,  the  same  function  as  the  one 
withdrawn. 

Patentees,  therefore,  are  entitled  in  all  cases 
to  invoke  to  some  extent  the  doctrine  of  equiv- 
alents, but  they  are  never  entitled  to  do  so  in 
any  case  to  suppress  all  other  substantial  im- 
provements, and  the  rule  which  disallows  such 
pretensions,  if  properly  understood  and  limited, 
IS  as  applicable  to  the  inventor  of  a  device,  or 
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«ven  of  an  entire  machine,  as  to  the  invoitor 
of  a  mere  combination,  except  that  the  inventor 
of  the  latter  cannot  treat  anyone  as  an  in- 
fringer whose  machine  does  not  contain  all  of 
the  material  ingredients  of  the  prior  combina- 
tion, as  in  that  state  of  the  case  the  subsequent 
hiTention  is  regarded  as  substantially  different 
from  the  former  one,  unless  the  latter  machine 
employs  as  a  substitute  for  the  ingredient  left 
out,  to  perform  the  same  function,  some  other 
ingredient  which  was  well  known  as  a  proper 
-substitute  for  the  same  when  the  former  inven- 
tion was  patented.  Prouty  v.  Rugglea^  10  Pet. 
341 ;  JohnaOH  v.  Root,  2  Cliff.  123. 

Bona  fide  inventors  of  a  combination  are  as 
much  entitled  to  suppress  every  other  combi- 
nation of  the  same  ingredients  to  produce  the 
same  result,  not  substantially  different  from 
■what  they  have  invented  and  caused  to  be  pat- 
ented, as  any  other  class  of  inventors.  All  alike 
have  the  right  to  suppress  every  colorable  in- 
vasion of  that  which  is  secured  to  them  by  their 
letters  patent,  and  it  is  'a  mistake  to  suppose 
that  this  court  ever  intended  to  lay  do^ni  any 
<!ifferent  rule  of  decision.  Guided  by  these 
rules,  the  remaining  questioii  for  the  determina- 
tion of  the  court  is  whether  the  respondents 
557*]  *have  infringed  the  several  patents  de- 
scribed in  the  bill  of  complaint. 

Infringement  i^  alleged  by  the  complainants, 
and  the  burden  is  upon  them  to  prove  the  alle- 
gation, as  it  imputes  a  wrongful  act  to  the  re- 
spondents. All  controversy,  as  to  tlie  character 
of  the  machines  made  and  sold  by  the  respond- 
ents, is  closed  by  their  admission  set  forth  in 
the  reeoM.  Exhibit  six,  it  is  conceded  by  the  re- 
spondents, is  an  accurate  representation  of  the 
machines  which  .thev  made  and  sold,  and  the 
complainants  accept  the  admission  as  correct. 
Absolute  certainty,  therefore,  attends  that  in- 
quiry, and  there  is  very  little,  if  any,  more  dif- 
flcnlty  in  ascertaining  the  construction  of  the 
patented  machines  made  and  furnished  to  the 
public  by  the  complainants,  so  that  the  only 
substantial  inquiry  is,  whether  the  machines 
made  and  sold  by  the  respondents  infringe  the 
patented  machines  of  the  complainants,  as  the 
latter  embody  all  the  inventions  of  the  com- 
plainants except  the  claims  pointed  out  as  not 
infringed,  and  the  proofs  satisfy  the  cotirt  that 
the  exhibits  are  constructed  in  accordance  with 
the  mechanism  described  in  the  several  letters 
patent. 

Properly  construed  the  re-issued  patent  num- 
ber 4  is  the  combination  of  a  quadrant  shaped 
platform  located  behind  the  cutting  apparatus 
of  the  harvester  so  as  to  receive  the  grain  as  it 
falls  after  it  is  cut,  with  an  automatic  sweep 
rake  so  constructed  as  to  sweep  over  the  plat- 
form in  circular  curves,  and  to  move  forward 
and  backward,  or  towards  and  from  the  cutting 
apparatus,  so  as  to  seize  upon  tlie  grain  as  it 
falls,  after  being  cut,  sweepmg  it  over  the  plat- 
form in  circular  curves  and  delivering  it  upon 
the  ground  behind  the  machine  with  its  stalks 
at  right  angles,  or  nearly  so,  with  the  line  of 
progression  of  the  machine,  and  to  return  by 
a  forward  movement  towards  the  cutting  appa- 
ratus to  the  original  position  when  the  first  op- 
eration commenced. 

Number  1682  is  divided  into  two  parts,  the 
first  of  which  may  be  used  without  the  second, 
and  it  is  not  charged  that  the  second  part  has 
II  Wall. 


been  infringed  by  the  respondents.  Briefly  de- 
scribed it  consists  of  a  combination  of  the  cut- 
ting apparatus  of  a  harvester  with  a  quadrant 
shaped  platform  ^arranged  in  the  rear  [*658 
thereof,  and  with  a  sweep  rake  operated  by 
mechanism  in  such  a  manner  that  its  teeth  are 
caused  to  sweep  over  the  platform  in  curves 
when  acting  on  the  grain  and  to  discharge  the 
stalks  crosswise  in  the  direction  of  the  swath 
and  out  of  the  way  of  the  team  on  the  return  of 
the  machine. 

Two  combinations  are  also  contained  in  the 
re-issued  patent  1683,  but  the  respondents  are 
not  charged  with  infringing  the  second,  so  that 
it  is  only  necessary  in  this  connection  to  refer 
to  the  first  and  describe  its  operation.  It  <:on- 
sists  of  a  combination  of  the  cutting  apparatus 
with  a  reel  and  with  a  quadrant  shaped  plat- 
form located  in  the  rear  of  the  cutting  appara- 
tus, operating  as  follows:  the  cutting  appa- 
ratus severing  the  grain,  the  reel  bearing  the 
grain  against  the  cutting  apparatus  and  insur- 
ing its  delivery  upon  the  quadrant  sluiped  plat- 
form in  the  rear  thereof,  and  the  quadrant 
shaped  platform  receiving  the  grain  from  the 
cutting  apparatus  and  reel,  and  supporting  it 
in  such  a  manner  that  it  can  be  moved  from 
the  cutting  apparatus,  heads  foremost,  swept 
round  in  a  curve  and  discharged  upon  tlie 
ground  crosswise  to  the  direction  of  the  swath 
and  out  of  the  track  of  the  horses  when  the 
machine  comes  round  to  cut  the  next  swath. 

Patent  numbered  72  is  also  an  arrangement 
of  the  quadrant  shaped  platform  immediately 
behind  the  cutting  apparatus  of  a  reaping  ma- 
chine, so  that  the  platform  will  receive  the 
grain  as  it  falls  from  the  cutting  apparatus, 
and  will  support  it  in  such  a  manner  that  it 
may  be  swept  around  in*a  curvilinear  path  and 
discharged,  heads  foremost,  upon  the  ground  at 
the  side  of  the  platform  out  of  the  path  of  the 
horses  when  they  return. 

Reference  will  only  be  made  to  the  second 
part  of  the  original  patent  embraced  in  the 
suit,  as  it  is  not  charged  that  the  respondents 
have  infringed  the  other  claim.  Separateil 
from  the  second  claim  the  first  consists  in  a 
mode  of  hanging  the  reel  in  a  reaping  n\achine 
so  as  to  dispense  with  any  post  or  reel  bearer 
on  the  side  next  to  the  standing  grain,  with- 
out any  projection  of  the  reel  shaft  or  bearing 
•therefor  on  that  side  of  the  mt^cliine,  [*669 
so  that  the  reel  overhangs  the  bearings  on  the 
one  side  and  is  without  support  on  the  other 
side. 

Prior  to  the  act  of  Congress  allowing  several 
patents  to  be  issued  for  distinct  and  separate 
parts  of  the  thing  patented,  it  is  not  probable 
that  a  bill  of  complaint  joining  five  Several  pat- 
ents in  the  same  charge  of  infringeinent  would 
have  escaped  objection  from  -the  respondent,  but 
it  will  be  noticed  that  all. the  claims  appertain 
to  the  same  general  subject,  and  that  it  requires 
all  of  the  inventions  in  question  to  constitute  a 
complete  self-raking  harvester  or  reaping  ma- 
chine, aid  that  they  are  all  embodied  in  the 
machines  which  the  complainants  make  and 
furnish  to  the  piiblic.  Viewed  in  that  light  the 
court  is  of  the  opinion  that  the  objection,  if  it 
had  been  made,  could  not  have  been  sustained. 
5  Stat,  at  L.  192. 

Where  the  invention  or  inventions  are  em- 
bodied in  a  machine.  tiM  question  of  infringe- 
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ment  is  best  determined  by  a  comparison  of  the 
machine  made  by  the  respondent  with  the 
mechanism  described  in  the  complainant's  pat- 
ent or  patents,  where  more  than  one  is  em- 
braced in  the  same  suit.  Blanohard  v.  Put- 
nam, 8  Wall.  426,  19  L.  ed.  435. 

Comparisons  of  the  kind  have  been  carefully 
made  by  the  court,  aided  by  the  evidence  of  the 
expert  witnesses,  as  exhibited  in  the  record,  and 
the  court  is  of  the  opinion  that  the  several  in- 
ventions of  the  complainants,  excepting  the 
claims  pointed  out  as  not  infringed,  are  em- 
bodied in  the  machines  made  and  sold  by  the  re- 
spondents. Two  of  the  expert  witnesses  testify 
to  that  effect  without  qualification,  and  the  rea- 
sons wliich  they  assign  for  that  conclusion  are, 
in  the  opinion  of  the  coui-t,  decisive  of  the  ques- 
tion. Some  attempt  >vas  made  in  the  cross-ex- 
amination of  those  witnesses  to  elicit  an  answer 
that  tne  sweep  rake  employed  bv  the  respond- 
ents operated  differently  from  tne  correspond- 
ing device  of  the  complainants  in  the  several  re- 
issued patents,  but  the  attempt  was  wholly  un- 
successful, and  called  forth  explanations  which 
confirm  the  conclusion  that  the  two  de\*ices 
have  substantially  the  same  operation. 

560*]  'Special  reference  is  made  in  the 
opinion  of  the  district  judge  to  the  means  em- 
ployed by  the  respondents  in  supporting  the  reel 
as  showing  that  the  machines  which  they  have 
made  and  sold  do  not  infringe  the  second  claim 
of  the  original  patent.  His  view  is  that  their 
machines  do  not  infringe  that  claim  because 
they  do  not  employ  but  one  reel  post  instead 
of  two,  as  shown  in  the  complainants'  patent, 
but  it  is  so  obvious  that  the  one  post  with  the 
frame  attached  to  the  upper  end  is  substantially 
the  same  thing  that  it  is  not  deemed  necessary 
to  pursue  the  argument. 

For  these  reasons  we  are  all  of  the  opinion 
that  the  complainants  are  entitled  to  a  decree 
that  tlieir  several  patents  are  valid,  and  for  an 
account  and  for  a  perpetual  injunction,  except 
as  to  such,  if  any,  as  have  expired. 

Decree  reversed  tcith  costs ^  and  the  cause  re- 
manded for  further  proceedings,  in  conformity 
to  the  opinion  of  the  court. 


ELIZABETH     W.     EDMONSON,     James    A. 

Waddell  et  al.,  Appts., 

r. 

ADAM  BLOOMSHIRE  ct  al 

(See  8.  C.  11  Wall.  382-301.) 

Construction  of  clause  in  tcill. 

Where  n  testatrix  made  her  last  will  and  testn- 
mpnt.  In  which  she  ases  the  phrase.  "My  certlUcates 
that  are  !n  the  hands  of  my  brother  Ben :"  ,held. 
that  a  certificate  as  to  lM>nnty  lands,  which  had 
heen  surrendered  to  the  replster  of  the  land  office, 
and  was  never  In  the  handH  of  the  Iwother  of  the 
testatrix,  was  not  included  in  such  phrase. 

[No.  55.] 
Argued  Jan,  10,  1871.    Decided  Jan,  23,  1871. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  tlie  Southern  District  of 
Ohio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellants,  to  obtain  title  to  certain 
lands.'   That  court  having  entered  a  decree  din- 

NOTE. — Interpretation  of  Kills :  intention  of  tea- 
tntor  to  govern — see  note  to  Pray  v.  Belt,  7  L.  ed. 
''.  S.  309. 
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missing  the  b|11,  the  complainants  took  an  ap- 
peal to  t^is  court. 

A  statement  of  the  case  appears  in  the  opin- 
ion of  the  court. 

Messrs.  John  B,  Baldwin  and  H.  MiMahmrj 
for  plaintiff  in  error. 

Messrs.  J.  W.  RoMbsob  and  T.  W.  Iiaw* 
venee  for  defendants  in  error.. 

Mr.  Justice  OlilTord  delivered  th«  opinion 
of  the  court: 

Volunteer  forces  for  the  public  service  in  the 
war  of  the  Revolution  were,  in  many  instances, 
furnished  by  the  States,  and  all  sudb,  as  well  a» 
the  regular  forces,  were  paid  for  their  services 
to  a  large  extent  in  continental  money,  which 
so  depreciated  in  a  short  time  as  to  become  al- 
most valueless. 

Troops  for  that  service  were  raised  by  the 
state  of  Virginia,  kno^ni  as  the  Virginia  line 
on  continental  establishment,  and  they  also 
were  paid  for  their  services  in  that  currency; 
and  in  order  to  afford  relief  for  the  loss  which 
the  troops  sustained  in  that  way,  the  legisla- 
ture of  the  state,  at  the  November  session,  17?* I, 
passed  an  act  directing  the  auditor  of  public 
accounts  to  settle  and  adjust  the  pay  an<l  ac- 
counts of  the  officers  and  soldiers  of  that  line, 
^o  as  to  make  their  claims  for  pay  and  suh^i.-^t- 
ence  equal  to  specie,  such  adjustment  to  oover 
the  period  from  the  first  day  of  January.  1777, 
to  the  last  day  of  December.  1781:  and  the  di- 
rcotions  to  the  auditor  were  that  he  should  is- 
sue printed  certificates  to  the  respective  appli- 
cants f(»r  the  balance  found  due  to  them  in  such 
adjustment,  payable  on  or  before  the  first  day 
of  "January,  1785,  with  interest  at  the  rat«»  of 
six  per  centum  per  annum.  10  Hen.  Stat. 
(Va.)  462. 

Directions  were  also  given  to  the  auditor  in 
the  same  act  that  he  should  in  like  manner  set- 
tle and  adjust  the  accounts  •of  all  of-  [♦384 
ficers  and  soldiers  of  the  said  line  who  have 
fallen  or  died  in  the  service  durintr  that  pt^riod. 
and  the  provision  was  that  their  reprej^i'nta- 
tives  slwuld  be  entitled  to  such  certittciitc'*.  and 
all  other  benefits  and  advantages  therein 
granted  to  the  officers  and  soldiers  in  tin*  line 
at  the  date  of  the  act.     Jbid.  4GH. 

Xont  of  these  matters  are  the  subject  of  *'»»ii- 
troverMV.  and  it  is  also  alleged  and  admit t«*«l 
that  William  Rickman.  of  Charles  City.  Vir- 
irinia.  was  a  deputy  director-general  in  the  Vir- 
jiinia  line  on  continental  establishment:  that  he 
«erve<l  tliree  years  or  more  as  such  director,  un«l 
that  he  thereby  became  entitled  al»o  to  Virginia 
iiiilitavy  bounty  lands. 

On  the  7th  of  August,  1778.  William  Riok- 
nian  made  and  published  his  last  will  and  te.-*- 
tament.  bv  which  he  gave  ami  bequeathed  lo 
his  wife.  Elixalieth  Hickman,  all  his  estate  both 
real  and  personal,  in  fee  simple,  and  appointed 
liis  wife,  together  with  Benjamin  Harrison,  her 
father  and  her  brother,  Benjamin  Harrison,  Jr., 
the  executors  of  his  will  so  made  and  pub- 
lished. Three  years  afterwards  the  testator 
(lied,  leaving  the  said  last  will  and  testament 
unrevoked  and  in  full  force,  and  the  same  was 
subsequently  duly  proved  and  admitted  to  rec- 
ord. 

Application  in  liehalf  of  Elisabeth  Rickman 
iis  the  widow  and  executrix  of  her  decease«{ 
husband,  was  afterwards  made  to  the  auditor 
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of  public  accounts  to  settle  and  adjust  the  pay 
ana  subsistence  accounts  of  the  testator  as  an 
^cer  in  the  Virginia  line  on  continental  estab- 
lishment, and  on  the  28th  of  Februan^,  1784, 
the  requested  adjustment  was  made.  By  that 
adjustment  the  auditor  of  public  accounts  found 
that  there  was  a  balance  due  to  the  deceased,  or 
to  his  legal  r^resentatives,  of  one  thousand 
^eren  hundred  and  twenty-two  pounds  nineteen 
«hillinffs  and  two  pence,  and  the  record  shows 
thnt  the  evidence  of  the  indebtedness  of  the 
state  to  the  deceased  for  that  amount  was  de- 
livered to  B.  Uarrison  on  the  same  day  the  ad- 
justment was  made. 

385*]  ♦Prior  to  that  adjustment,  to  wit,  on 
the  29th  of  November,  1783,  the  House  of  Dele- 
fpate$  of  Virginia  passed  two  resolutions  which 
it  becomes  important  to  notice: 

1.  That  the  petition  of  Elizabeth  JUckman 
praying  that  the  auditor  of  public  accounts 
should  settle  and  adjust  the  pay  and  accounts 
•of  her  late  husband  was  reasonable,  showing 
satisfactorily  that  the  adjustment  was  largely 
influenced  l^  the  Legislature. 

2.  That  Elizabeth  Rickman,  widow  of  Wil- 
liam Rickman,  be  allowed  such  a  portion  of  land 
as  the  rank  and  service  of  the  deceased  merit. 

Pursuant  to  the  second  resolution  the  gov- 
ernor of  the  state,  Benjamin  Harrison,  on  the 
12th  of  January,  1784,  executed  a  certificate 
that  Elizabeth  Rickman,  widow  and  executrix 
of  William  Rickman,  director-general,  is  enti- 
tled to  the  proportion  of  land  allowed  a  colonel 
in  the  continental  line  who  has  served  three 
years,  and  on  the  following  day  a  warrant  for 
>ix  thousand  six  hundred  and  sixty-six  and  two 
thirds  acres  was  issued  to  her,  signed  by  the 
register  of  the  state  land  office. 

Pi\'e  years  later  she  intermarried  with  John 
Edmcmdson,  and  they  afterwards,  during  the 
sufc«^ing  year,  unit^  in  executing  a  deed  of 
trust  or  post-nuptial  agreement  to  her  brother, 
Carter  B.  Harrison,  of  all  her  estate,  real  and 
personal,  or  to  which  she  was  entitled  under 
the  will  of  her  former  husband,  for  her  sepa- 
rate use  and  advantage,  her  heirs,  executors  and 
administrators,  the  husband  stipulating  therein 
that  she  might  dispose  of  the  same  by  her  last 
will -and  testament  as  she  should  see  fit  to  do. 

On  the  3d  of  May,  1790,  Elizabeth  Edmond- 
son  made  her  last  will  and  testament,  whicli 
was  olographic,  and  on  the  first  day  of  January, 
1791,  she  died,  leaving  her  will  in  full  force, 
and  on  the  twentieth  of  the  same  month  the  will 
was  proved  and  admitted  to  record  in  the  coun- 
ty where  she  resided  at  her  decease. 

Absolute  title  to  the  lands  embraced  in  the 
warrant  signed  by  the  land  register  is  claimed 
Ur  the  complainants,  upon  the  ground  that  the 
i^vae  were  devised  in  fee  simple  bv  Elizabeth 
386^]  *Edmondson  to  her  husband,  John  Ed- 
mondson,  by  her  last  will  and  testament;  but 
the  respondents  deny  that  her  will,  when  prop- 
erly construed,  contains  any  such  devise;  and 
insist  that  the  will,  if  it  made  any  disposition 
{>f  those  lands,  only  devised  to  the  husband  a 
life  estate  in  the  same;  and  that  the  fee  simple 
title  to  the  same,  inasmuch  as  the  testatrix  died 
without  issue,  descended  to  her  brothers  and  sis- 
ters, under  whom  they  claim,  as  alleged  in  the 
answer. 

Unless  the  course  of  descent  was  broken  by 
the  will  of  the  testatrix,  it  is  clear  that  her 
11  Waix. 


brothers  and  sisters  became  the  owners  of  the 
lands  embraced  in  that  warrant,  as  it  is  con- 
ceded that  she  died  without  issue.  , 

Afterwards,  in  the  year  1795,  the  said  John 
Edmondson  married  again,  and  the  record  shows 
that  he  had  three  children  by  the  second  wife, 
one  of  whom  died  before  the  father  without  is- 
sue, leaving  John  and  Elizabeth,  the  latter  hav- 
ing since  intermarried  with  Littleton  Waddell, 
the  other  complainant  and  appellant  in  the  case 
before  the  court. 

Before  his  decease,  John  Edmondson,  the 
father  of  the  two  appellants,  John  and  Eliza- 
beth,  also  made  a  will  and  deVised  all  his  prop- 
erty to  his  three  children,  one. of  whom,  as  be- 
fore stated,  died  during  the  lifetime  of  the  fath- 
er. His  will  bears  date  on  the  3d  of  October, 
1802,  and  the  pleadings  show  that  he  cued  <m 
the  first  day  of  December  following,  leaving  the 
two  children  before  named  as  his  principal  dev- 
isees and  sole  heirs  at  law.  They,  together  with 
the  husband  of  Elizabeth,  claim  the  lands  in  con- 
troversy upon  the  ground  that  the  same  were 
devised  to  the  father  of  John  and  Elizabeth  by 
the  will  of  his  first  wife. 

Defenses  of  various  kinds  are  set  up  in  the 
answer,  but  in  the  view  taken  of  the  case  it  is 
not  necessary  to  enter  into  those  details,  as  the 
court  is  of  the  opinion  that  the  decision  of  the 
case  must  turn  upon  the  construction  of  the  will 
of  Elizabeth  Edmondson,  deceased,  it  being 
conceded  that  ehe  held  the  title  to  the  lands  in 
controversy  under  the  warrant  granted  to  her 
for  the  same  by  the  state. 

Proofs  were  introduced  by  both  parties,  but 
the  circuit  court  was  of  the  opinion  that  the 
complainants  were  not  *entitled  to  re-  ['387 
cover,  and  entered  a  decree  dismissing  the  bill 
of  complaint.  Whereupon  the  complainants  ap- 
pealed to  this  court,  but  the  appeal  was  dis- 
missed, it  appearing  on  the  face  of  the  record 
that  the  transcript  was  not  filed  in  this  court 
during  the  term  next  succeeding  the  allowance 
of  the  appeal.  Edmonson  v.  Bloomshiref  7 
Wall.  306,  19  L.  ed.  91. 

Since  that  time  a  new  appeal  has  been  allowed 
to  the  complainants  and  they  have  removed  the 
cause  into  this  court,  seeking  to  reverse  the 
same  decree  from  which  the  first  appeal  was 
taken.  Pending  the  present  appeal,  a  motion  to 
dismiss  was  filed  by  the  respondents,  which  was 
heard  at  the  same  time  with  the  merits ;  but  the 
questions  involved  in  the  motion  will  not  be  de- 
cided, as  the  court  is  of  the  opinion  that  the 
decree  of  the  circuit  court,  dismissing  the  bill 
of  complaint  for  tlie  want  of  equity,  is  correct. 

Motions  of  the  kind  ar^  usually  determined 
before  proceeding  to  examine  the  merits  of  the 
controversy,  but  the  court  deems  it  proper  to 
adopt  a  different  course  on  the  present  occasion 
for  the  following  reasons,  among  others  which 
might  be  mentioned:  (1)  Because  differences 
of  opinion  exist  in  the  court  as  to  the  proper 
disposition  to  be  made  of  the  motion,  irrespec- 
tive of  the  fact  that  the  case  has  been  twice 
heard  upon  the  merits;  (2)  because  the  re- 
spondents, when  the  case  was  here  before,  went 
to  final  hearing  without  making  any  objections 
to  the  regularity  of  the  appeal. 

Affirmative  relief,  it  is  true,  could  not 'be 
granted  to  the  complainants  Without  first  dis- 
posing of  some  of  the  questions  involved  in  thi' 
motion,  but  inasmuch  as  an  affirmance  of  thi* 
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decree  of  the  circuit  court  will  effect  substan- 
tially the  same  result  as  a  disraisse.l  of  the  ap- 
|>eair  the  court  is  not  inclined  to  decide  the  pre- 
liminnry  questional. ' 

Letters  of  administration  on  the  estate  of 
Elizabeth  Bdmondson  were  granted  to  John 
Bdniondson,  the  husband  of  the  deceased,  as  no 
executor  was  named  in  the  will.  Several  be- 
quests to  the  husband  were  made  by  the  testii- 
386*^]  trix  in  *the  will  which  need  not  be  no- 
ticed, as  they  furnish  no  aid  in  the  solution  of 
the  question  presented  for  decision.  Those 
clauses  relate  to  certain,  articles  of  personal 
property  which  she  gave  to  her  husband  forever, 
and  to  certain  slaves  which  she  gave  to  him  "to 
dispose  of  as  he  may  think  proper."  Preceding 
the  clause  disposing  of  the  articles  of  personal 
property  the  will  contains  the  following  devifto: 
**1  give  to  my  de'ar  husband,  John  Edmondson. 
all  the  land  1  possess,  during  his  life,"  but  Wye 
Mill  contains  no  residuary  clause  of  a  genoral 
nature.  Enough  appears  to  show  that  tlic  tes- 
tatrix owned  real  estate,  as  she  devised  the 
liouse  and  land  where  she  lived,  at  the  deatlt  of 
her  husband,  to  one  of  her  brothers,  and  to  an- 
other brother  she  gave,  at  the  decease  of  her 
iuisband,  a  certain  other  tract  described  in  the 
will  as  having  been  purchased  by  her  first  hus- 
band, but  the  will  does  not,  in  terms,  make  any 
ultiiunte  disposition  of  the  lands  devised  to  her 
iiusbnnd  during  his  life  except  those  two  par- 
eels,  and  the  complainants  do  not  controvert  the 
propositiop  that  the  lands  in  question,  if  they 
were  ile vised  to  the  husband  under  that  clausi' 
of  the  will,  descended  at  his  decease  to  the 
brothers  and  sisters  of  the  testatrix,  as  contend- 
ed by  the  respondents.  TJ»ey  deny,  however, 
that  the  lands  in  controversy  or  any  portion  of 
the  siimo  were  devised  to  him  by  timt  clause. 
On  the  contrary,  they  rely  upon  another  clause 
in  the  will  as  the  foundation  of  their  claim, 
whicli  follows  the  bequests  before  mentioned  to 
her  husband,  and  certain  other  bequests  of  like 
kind  to  her  brothers  and  sisters  and  other  rela- 
tives, specifying  in  each  of  the  several  bequests 
the  name  of  the  legatee. 

Having  devised  all  the  land  she  possessed  to 
her  husband  during  his  life,  and  made  those  be- 
qfiest^.  the  testatrix  provides  as  follows:  "My 
certificates  that  are  in  the  hands  of  my  brother 
lien,  1  desire  may  be  given  (o  my  husband,  to 
<li>pose  of  as  he  may  think  proper."  Founded 
on  (hat  clause  in  the  will,  the  theory,  of  the 
comohiinants  is,  that  the  warrant  signed  by 
t:je  laml  agent  for  the  six  thousand  six  hundred 
and  sixty-six  and  two  thirds  acres  of  bounty 
lands- was  devised  to  their  fauier.  and  that  at 
dSS"-]  the  decease  of  the  testatrix  *hc  became 
the  owner  in  fee  simple  of  the  lands  surveyed 
.nnd  located  under  that  warrant,  and  that  tliey, 
as  the  devisees  in  his  will  and  his  sole  heirs  at 
law,  are  the  lawful  owners  of  the  lands  in 
controversy. 

Support  to  that  theory  is  attempted  to  be 
drawn  from  the  fact  that  the  governor,  before 
the  warrant  was  signed,  granted  a  certilicate  in 
which  he  certificed  that  the  widow  and  exeCu- 
i»*'v  nf  the  deceased  claimant  was  entitled  to 
i!;.  »r(»portion  of  lan<l  allowed  to  a  colonel  of 
th«»  continental  line  who  had  served  three  vears, 
bat  the  decisive  answer  to  any  such  attempt 
i-i.  that  the  certificate  of  the  governor  was.  on 
tlu»  following  day,  deposited  in  the  proper  office 
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as  the  legal  foundation  of    the    land- warrant, 
where  it  has  ever  since  remained. 

Most  of  the  introductory  allegations  of  the 
bill  of  complaint  are  admitted  by  the  respond- 
ents. The^'  also  admit  that  Elizabeth  Rick- 
man,  liefore  her  marriage  with  John  Edmond- 
son, obtained  the  certificates  for  the  balance 
due  her  first  husband  for  pay  and  subsistence  a» 
director-general  in  the  continental  line,  and  alsa 
for  the  interest  due  on  the  same,  and  that  she 
also  obtained  the  warrant  for  the  lands  in  con- 
troversy, but  they  utterly  deny  that  the  word 
''certificates.'*  as  used  in  the  clause  of  the  will 
under  which  tlie  complainants  claim,  means  or 
intends  the  warrant  in  question  or  the  lands  de- 
scrilK»d  in  the  pleadings. 

Pevson>  having  claims  to  Ixmnty  lands  wen 
required  at  that  time,  by  the  laws  of  that  state, 
to  exhibit  their  vouchers  to  the  executive,  an^l 
if  found  to  Ik-  correct  and  the  claim  was  allowe<l, 
it  was  the  duty  <»f  the  govcvnur  to  issue  a  cer- 
tificate to  that  cHVct  to  the  register  of  the  lane 
ollice.  ami  the  n»gister.  upon  the  filing  of  that 
certilicate.  was  rtH]uired  to  ^rant  the  warrant. 
11  Hen.  stal.  ^S;  SwanV  Uind  Laws.  118. 

More  than  six  years  bel«>re  the  testatrix  madf" 
her  last  will  and  testament  in  which  she  uses 
the  phrase  "my  certificates  that  are  in  the  hand- 
of  my  brother  Ben."  the  ceitificate  '*a8  [^'SQO 
to  the  bounty  lands  had  l»een  surrendered  to  the 
register  of  the  land  oRice.  and  the  land- warrant 
in  question  had  lxH*n  issueil  in  it»  place,  and 
there  is  no  evidence  that  the  land  warrant  or 
the  certificate  which  preeeiletl  it  was  ever  in  the 
liands  of  any  one  of  the  brothers  of  the  testatrix. 

Undoubtedly  the  certificate  for  tlie  balance 
due  for  pay  and  the  subsistence  accounts  aris- 
ing from  the  depreciation  of  the  currency  in 
which  the  original  claimant  was  jrnid  and  the 
certificates  for  the  interest  on  the  same  did 
pass  by  tiiat  clause  in  the  will  to  the  husband 
of  the  testatrix,  and  the  proofs  are  s*ttisfactory 
that  those  certificates  were  in  the  hands  of  her 
brother  Benjamin  at  the  date  of  the  will.  Those 
certificates  bear  date  on  the  2Sth  of  February » 
1784.  and  thev  were  inuneiliatelv  delivered  to 
the  brother  named  in  the  will  as  having  them  in 
his  hands,  where  they  remaineil  to  the  date  of 
the  will  of  the  lestaliix  and  to  the  time  of  her 
death. 

Certified  copies  of  the  oeitificate  signed  by  the 
governor  as  the  foundation  tor  the  land-war- 
rant are  exhibited  in  the  vcc«»ul  as  given  by  the 
register  of  the  land  oIVk'c.  whicli  shows  that  it 
could  not  have  been  in  the  liaiid*  oi  her  brotiiri 
at  the  date  of  the  >\ill.  a-  it  had  been  in  the  reg 
ipter's  office  more  than  six  year*  Ikcfore  the  will 
was  executed.  fcJupi>ose.  however,  that  it  ap- 
peared that  the  land-warrant  had  l»een  in  th« 
possession  of  her  brother,  from  ii^  <late  to  the 
time  when  the  testatrix  died,  still  it  would  be 
difficult,  if  not  in»|>ossible,  to  hold  that  the  sig- 
nification of  the  word  "certificates."  as  used  in 
the  will,  is  sufficiently  comprehensive  to  include 
that  instrument,  as  tlie  word  "certificate'*  seems 
to  have  an  appropriate  and  diiect  reference  t<> 
the  instruments  <ii  e\idence  is«»ued  to  the  testii- 
trix  for  the  back  pay  and  subsistence  accounts 
of  her  former  husband,  as  l>efore  explained. 

Attempt  is  made  in  argununt  to  show  that 
the  words  "certificate"'  and  "warrant"  are  some- 
times use»l  in  the  statutes  of  the  state  as  word.s 
of  equivalent  import,  but  the  examples  put  do 
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not  relate  to  the  same  subject,  and  if  they  did 
it  would  not  be  diflieult  to  show  that  the  words 
391*]  are  there  used  *  rather  as  conferring  an 
aitemative  authority  thun  as  words  of  syn- 
onynious  signitication.  Be  that  as  it  may,  still 
it  i^  evident  tliat  the  word  "certificates'*  was 
used  by  the  testatrix  as  referring  directly  to  the 
instruments  in  the  hands  of  her  brother,  which 
were  given  in  the  adjustment  of  her  claim  for 
the  balance  due  to  her  former  husband  to  maku 
his  pay  as  director-general  equal  to  what  it 
would  *have  been  if  he  had  been  paid  in  specie. 

Strong  confirmation  of  that  view  is  derived 
from  the  course  pursued  in  the  settlement  of  her 
estate  and  the  long  acquiescence  of  the  com- 
plainants in  the  pretensions  of  the  respondents 
and  those  imder  vi-hom  they  claim.  Evidena-, 
however,  of  the  most  satisfactory  character  was 
introfluced  by  the  respondents  showing  that  the 
land- warrant  never  was  in  the  hands  of  her 
brother  prior  to  the  date  of  the  will,  or  at  any 
other  time;  but  it  is  not  deemed  necessary  to  en- 
ter into  those  details,  as  we  are  all  of  the  opin- 
ion that  the  land  warrant,  if  it  parsed  to  tli<> 
husband  by  the  wiJl,  passed  under  the  devix*' 
which  gave  him  during  his  life  all  the  land 
which  the  testatrix  possessed,  that  it  did  not 
]uiss  to  him  by  the  other  devise,  and  that  the 
decree  of  the  circuit  court  dismissing  the  bill 
of  complaint  is  correct. 

Decree  affintied. 


82']  ♦WILLIAM  A,  FREEBORX  ei  ah,  as  W. 
A.  Freeborn  &  Company,  A  ppts., 

r. 

TIIE    SHIP    PROTECi'OR,    Her   Tackle,   etc.. 

James  C.  Bell,  Claimant. 

(See  S.  C.  "The  Protector,"  11  Wall.  82-88.) 

Defect  iw  namis  of  parlies,  trhcn  fatal  to  appeal. 

Where  the  titles  of  the  partlen  In  the  nnpoal  a» 
allowed  Is.  William  A.  Freeborn  &  Co.  v.  Th<»  Ship 
Protector  and  Owners,  this  defect  Is  fatal  to  the 
jurisdiction  of  the  court. 

The  writ  cannot  be  ain*»ndod. 

[No.  83.J 
Argued  Jan.  27,  1877.    Decided  Jan.  30,  1S7f. 

APPEAL  from  the  (  ircnit  Court  of  the  Unit- 
ed .States,  for  the  t>outhern  District  of 
Ahib»ima. 

Motion  to  dismiss. 

T1m»  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  southern  dis- 
trict uf  Alabama,  to  recover  the  cost  of  certain 
repairs  and  supplies.  A  decree  havinjr  been 
ontcred  in  that  court  dismissinf?  the  liliel.  the 
Hl>elants  took  an  appeal  to  tlio  circuit  court,  by 
which  the  said  decree  was  nllirnied.  wlirreii|K>u 
the  said  liliclants  took  a  further  app(*al  to  this 
emirt. 

The  ease  Is  sufiicicntly  stated  by  the  court. 

Messrs.  P.  PHiUps  and  /'.  Hamiltcni,  for  ap- 

polh'«>st 

That  it  is  necessary  that  the  names  of  all  the 
np|H*llrtnt-«  and  anpellecs  should  be  set  forth  is 
decided  by  the  following?  caw»s: 

Dcuealc  v.  Archer,  8  I'ct.  528;  \Vilson*s  Heirs 
v.  Ins.  Co.  12  Pet.  140;  fimffth  v.  Strader,  12 
How.  .3'27:  Adams  v.  Law,  IG  How.  l44. 

In  all  these,  as  well  as  in  subsequent  cases, 
the  writ  of  error  has  been  dismissed,  becuuso 
the  names  of  all  the  appellants  or  all  the  appd- 
li*es  were  not  given  in  the  writ. 
11  Wall. 


Is  the  rule  dilTerent  when  applied  to  appeals'. 

In  the  case  of  Ouings  v.  Atncaniion,   7    Pot 
399,  this  court  says : 

*'The  appeal  was  given  by  the  act  of  1803,  and 
this  declares  that  such  ap])eals  shall  be  subj^'ct 
to  the  same  rules,  regulations  and  restrictionK 
as  are  prescribed  by  law  in  cases  of  writs  of 
error." 

We  have  then  a  libel  filed  by  William  A.  Free 
born,  James  F.  Freeborn,  and  ifenry  P.  (Jardnar, 
a  decree  against  them  as  the  libelants,  and  an. 
appeal  from  that  decree  in  the  name  of  William 
A.  Freel»orn  &  Company. 

In  the  case  of  the  *'heirs  of  Wilson."  alreidy 
cited,  the  Chief  Justice  says:  "in  both  of  the 
cases  referred  to  it  apt>ears  that  the  motions  to 
dismiss  were  not  made  at  the  term,  or  at  the 
tinte  of  appearance  in  this  court;  b'ut  each  ot 
the  cases  had  been  pending  here  for  two  year« 
before  the  motion  was  madi*.  The  rule  of  thi- 
court,  therefore,  is:  that  where  there  is  a  sub- 
stantial defect  in  the  appeal  I  or  writ  of  error, 
the  objection  may  be  taken  at  atiy  tiuio  iK'fore- 
judgment,  on  the  ground  that  the  chh*  is  not 
legsilly  before  us,  and  that  we  have  no  jurisdic- 
tion to  try  it." 

Messrs.  J,  Pyne,  S.  F«  Blount,  and  J,  Al. 
CurlivlCf  for  api)elhints: 

The  record  in  this  cause  was  filed  in  tlii.-: 
court  Oct.  29,  18U9.  A  motion  was  made  at  ♦he 
IJeceu»ber  term,  1S70,  to  dismiss  the  appeal  in 
this  cause,  because  it  was  taken  after  the  lapse 
of  five  yejirs  from  the  dale  of  the  decree  renderttl 
in  the  court  below. 

This  motion  wa.«  denied. 

At  the  pn'M-nt  term  of  this  court,  the  present 
motion  i»  filed  to  dismiss  this  cause  fur  thi 
reason  that  the  proceedings  on  app«*al  do  not  >.vl 
forth  the  names  of  the  parties  ajipellant. 

It  is  answered  thai  this  motion  should  have 
been  umde  at  the  first  term  of  this  court,  to 
which  the  said  procee<liug»  were  returnabh-,  j»nd 
is  now  too  late. 

Carroll  v.  Dotscif.  20  How.  207  (!.'»  L.  eil. 
804)  ;  Chaffee  v.  liayirard,  20  How.  209,  15  L. 
ed.  SOo;  'J he  CuuihiuiiUer-in-Chief.  1  Wall.  43, 
17  L.  ed.  (509:  Uk.  v.  tielon,  I  P<'l.  299. 

The  proci^edings  on  appeal  nuiy  Im?  m mended 
by  the  reeord  and  proe^'edings  in  the  cause. 

in  admiralty,  amendments  are  fri'j'ly  ailo^fnl. 

It  is  the  .settled  practice  in  adiiiirally  pr«K<Hd- 
ings.  where  merits  appear  u|Mm  the  record,  but 
th<'  liliel  is  defective,  to  allow  the  psirty  to  as- 
sert his  rights  in  a  new  allegation. 

The  Adeline,  9  Craneh,  244;  The  Caroline.  7 
Craneh.  4!Ki;  The  Oirina  Paslora,  4  Wheat.  .12 ; 
The  Marjf  Ann,  8  Wheat.  380. 

in  »Smith  v.  Juekson,  I  Paine  (C.  C.)  4Si;.  in 
conniienting  upon  the  33d  section  of  the  Act  ol 
1789.  the  court  says: 

The  statute  gives  to  the  circuit  courts,  on  ap 
j)eal  from  the  distriel  court,  power  to  all<iw  any 
amendments  of  «lefects  of  form  o<eiirriiij;  in  tin 
court  below,   which    could    h.-ue   Imnmi    auiende<i 
there,  or  to  disregard  them  in  giving  judgment. 

In  Tihbs  V.  I'arrot,  1  Craneh  (C.  C.)  177,  th« 
court  says: 

"A  declaration  in  the  name  of  a  firm  may  Ik» 
amended  bv  leave  of  the  court,  hv  insert  in<r  the 
names  of  the  memln-rs  of  the  tirn«.  This  <loe« 
not  touch  the  nature  of  the  cause  of  action. 

In  the  ease  of  The  Venus,  1  Wheat,  it  is  de 
eided  that,  "On  an  appeal  to  the  Supreme  Court 
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in  an  admiralty  case,  the  cause  is  before  that 
•court,  as  if  in  the  inferior  court." 

The  whole  record  and  proceedings  being  then 
Ifefore  this  court,  and  the  trial  being  de  novo, 
mM  the  parties  in  the  court  below,  whose  namc^ 
are  in  the  records  and  proceedings,  are  before 
the  court,  the  libel  setting  forth  the  names  of 
the  individuals  composing  the  firm  of  William 
A.  Freeborn  &  Co. 

Penhallow  v.  Doane,  3  Dall.  54. 

All  the  decisions  cited  by  the  counsel  of  ap- 
pellee were  upon  writs  of  error  and,  therefore, 
-governed  by  the  rules  of  the  common  law. 

By  the  24th  rule  of  this  court,  regulating  the 
practice  in  courts  of  admiralty,  it  is  among 
•other  things,  provided  as  follows: 

**And  new  counts  may  be  filed,  and  amend- 
ments in  matters  of  substance  may  be  made 
upon  motion  at  any  time  before  the  final  decree, 
upon  such  terms  as  the  court  shall  impose.** 

See,  also,  M'eaver  v.  Thompson,  1  Wall.  Jr. 
343. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Ala- 
bama. 

The  suit  was  a  libel  against  the  ship  for  sup- 
plies and  repairs.  It  was  dismissed  in  the  dis- 
trict court  upon  the  pleadings  and  proofs,  and 
the  decree  of  dismissal  affirmed  on  appeal,  by 
the  circuit  court.  It  is  now  here  on  appeal 
from  that  decree.  A  motion  has  boon  mnde  by 
the  appellees  to  dismiss  the  case  on  the  docket 
for  want  of  jurisdicMon. 

The  motion  is  groimded  upon  a  defect  of  the 
title  of  the  iiarties  in  the  appeal  as  allowed. 
Tlie  title  is,  **WiUiani  A.  Freeborn  d  Co.  v.  The 
Ship  Protector  and  owners"  This  defect  in  a 
writ  of  error  has  been  held  fatal  to  the  juris- 
diction of  the  court  since  the  case  of  Dcueale  v. 
Archer,  8  Pet.  .620,  do>\Ti  to  the  present  time. 
Smyth  V.  Strader,  12  How.  327;  Wilson  v.  Ins. 
Co.  12  Pot.  140;  Davenport  v.  Fletcher,  10  How. 
142.  Nor  can  the  writ  be  amended,  according 
to  repeated  decisions  of  this  court.  Porter  v 
Folnj,  21  How.  393,  16  L.  ed.  154;  Hodge  v. 
Williams,  22  How.  87,  16  L.  ed.  237.  The  only 
•question  before  us  is,  whether  the  same  rule 
applies  to  appeals  in  admiralty.  Originally, 
<iecrcos  in  equity  and  admiralty  were  brought 
here  for  re-examination  by  a  writ  of  error, 
under  the  22d  section  of  the  judiciary  act  ( 1  U. 
S.  Laws.  84).  This  was  changed  by  the  act  of 
March  3.  1803,  by  which  apbeals  were  substi- 
tuted in  place  of  the  writs  of  error  in  cases  of 
equity,  admiralty,  and  prize;  but  the  act 
87*]  *providcs  "that  the  appeals  shall  be  sub- 
ject to  the  same  rulc^,  regulations  and  restric- 
tions as  are  prescribed  in  law  in  cases  of  wiits 
of  error."      2  Stat,  at  L.  244. 

In  Omnns  v.  Kincannon,  7  Pet.  403,  the  ap- 
peal was  dit«niissed  because  all  the  parties  to  the 
decree  below  had  not  joined  in  it.  Chief  Jus- 
tice ^larshall,  in  delivering  the  opinion  of  the 
court,  referred  to  the  case  of  Williams  v.  Bk.  of 
U,  8.  II  Wheat.  414,  which  was  a  writ  of  error, 
where  it  was  held  that  all  the  defendants  must 
join,  and  applied  the  same  rule  to  the  case  of  an 
appeal.  He  cited  the  Act  of  1803.  and  observed 
that  *'the  language  of  the  aot  which  gives  the 


appeal  appears  to  us  to  require  that  it  should 
be  prosecut^id  by  the  same  parties  who  would 
have  been  necessary  in  a  writ  of  error."  But 
the  case  of  Smith  v.  Clark,  12  How.  21,  is  more 
direct  to  the  point  before  us.  It  wa£  ft  motion 
to  docket  and  dismiss. in  the  case  of  an  appeal, 
under  the  43d  rules  of  the  court.  The  certifi- 
cate of  the  clerk,  upon  which  it  was  founded,  de- 
scribed the  parties  as  in  the  title  above.  Chi^f 
.Justice  Taney,  in  giving  the  opinion  of  the 
court,  stated  that  the  certificate  conformed  to 
the  rule  in  all  respects  but  one,  and  that  was  in 
the  statement  of  the  parties.  The  respondents 
were  stated  to  be  Joseph  W.  Clark  and  others, 
from  which  it  appeared  that  there  were  other 
respondents,  parties  to  the  suit,  who  were  not 
named  in  the  certificate.  He  then  referred  to 
the  case  of  a  writ  of  error  {Deneale  v.  Archer, 
8  Pet.  520),  where  it  was  held  that  all  the 
parties  must  be  named  in  the  writ,  and  tho 
name  of  one  or  more  of  them,  and  others,  were 
not  a  suflicient  description;  and,  also,  to  the 
case  of  Eolliday  v.  Batson,  4  How.  645,  where 
the  same  principle  was  applied  to  a  writ  of  er- 
ror docketed  under  the  43d  rule,  and  observed 
the  same  reason  for  requiring  all  the  parties 
whose  interests  were  to  be  afi'ected  by  the  judg- 
ment, to  be  named  in  the  writ  of  error,  applied 
with  equal  force  to  the  case  of  an  appeal  troni 
a  decree.  And  the  motion  to  docket  and  dis- 
miss for  the  above  defect  was  overruled.  The 
opinion  of  the  court  in  the  present  case  is,  that 
no  distinction  in  respect  *to  the  Question  [*88 
l)efore  us  can  be  made  between  the  case  of  an 
appeal  under  the  act  of  1803  (2  Stat,  at  L.  244) 
and  of  a  writ  of  error;  and  that  the  decisions 
referred  to  directing  the  dismissal  of  the  latter 
from  the  docket  for  want  of  jurisdiction,  apply 
with  equal  force  to  the  former.  This  result  dis- 
))oses  of  the  motions  on  the  part  of  the  appellant 
to  amend  the  petition  of  appeal,  citation  and 
bond,  and  also  the  motion  to  amend  the  libel. 

The  motion  to  dismiss  for  want  of  jurisdiO' 
fion  granted. 

Mr.  Justice  Swayne,  dissenting: 
I  dissent  from  the  conclusions  announced  by 
the  court  in  this  case.  The  defect  objected  to 
is,  in  my  judgment,  amendable  under  the  32d 
section  of  the  judiciary  act  of  1789  (1  Stat,  at 
L.  73),  and  I  tliink  an  amendment  should  be 
permitted  to  be  made. 

I   am   authorized   to   say   that   Mr.   Justice 
Bradlej  concurs  in  this  dissent. 


FRANKLIN  PARMALEE  tt  a/.,  Plffs,  in  EfT., 

V. 

DANIEL  LAWRENCE. 

iCSee  S.  C.  11  Wall.  36-39.) 

Jurisdiction  over  state  judgments,  in  what  cases 
— certificate  of  state  supreme  court  insuf- 
fioicnt  to  confer  jurisdiction. 

The  conflict  of  the  state  law  with  the  Constitu- 
tion of  the  United  States,  and  a  decision  hj  a  state 
court  in  fayor  of  its  validity  must  appear  on  the 
face  of  the  record  before  it  can  be  re-examined  in 
this  court. 

It  must  be  that  such  a  question  was  necessarily 
Involved  in  the  decision,  and  that  the  state  court 

Note. — What  the  reconj  must  nhow  upon  iorit  of 
rrror  to  a  $1u1c  court — see  notes,  63  L.  R.  A.  329. 
471. 
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wouhl  not  have  given  a  Jnd^ment  without  deciding 
It 

This  cou^t  cannol  entertain  Jurisdiction  npon  a 
certl Acute  of  the  state  supreme  court  alone.  In  the 
absence  of  any  evidence  of  the  question  In  the  rec- 
ord. The  oflice  of  the  certlflcate.  as  It  respects  the 
Federal  question.  Is  to  make  more  speclUc  what  is 
too  Keneral  In  the  record,  but  It  Is  Incompetent  to 
orlidDale  the  question  within  the  true  construction 
of  the  2oth  section. 

[No.  164.] 
Siihmitied  Jan.  SI,  1871.    Decided  Feb.  6,  1871. 

IS  ERROR  to  the  Supreme  Court  of  Illinois. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

ilesara,  Oeorse  Pajsom  and  Charles  A. 
Greffortf,  for  defendant  in  error: 

The  ptnintifTs  assign,  as  their  sole  ground  of 
error,  that  the  supreme  court  of  Illinois  in  ren- 
dering the  final  decree  in  this  case,  rested  its 
decij^ion  on  a  certain  statute  of  that  state 
which,  as  plaintiffs  allege,  impaired  the  obliga- 
tion of  their  contract,  and  is,  therefore,  repug- 
nant to  the  Constitution  of  the  United  States. 

It  does  not  apiwar  by  the  record  that  any 
such  statute  was  brought  in  question  in  the 
cav. 

There  is  no  mention  of  it  in  the  pleadings 
nor  in  tlie  evidence  nor  in  the  decree. 

It  iiiniiot  Im»  l>«»enuso  it  is  found  in  the  opin- 
ion of  the  court  Inflow;  for  it  has  been  several 
times  decided  that  that  opinion  is  no  part  of 
the  record.  • 

yViUiams  v.  yorna.  12  Wheat.  117;  R.  Co.  v. 
Rock,  4  Wall.  170,  18  L.  ed.  382.  where  the 
printed  report  of  the  ease  was  offered;  Rector 
V.  AMhIcy,  6  Wall.  142.  18  L.  ed.  733:  Gibson  v. 
CkouleoH,  8  Wall.  314,  19  L.  ed.  317. 

Is  the  e«-rtificate  of  the  presiding  judge  suf- 
ficient for  this  purpose? 

If  it  fir«t  appear  from  the  record  itself,  that 
«iiHi  a  «|uefi1ion  may  have  arisen,  then  tlie  eer- 
tificsite  may  come  in,  to  show  that  it  was  actual- 
ly niirMHl  «nd  decideil.  But  unless  it  does  so  ap- 
peiir  from  the  record,  then,  no  matter  what  may 
be  stated  in  the  certificate,  it  is  not  enough. 
Tliis  seems  clearly  decided  in  Ammtrang  v. 
Treas.  etc.  10  Pet.  28.5,  where  the  court  fully 
states  the  principles  governing  cases  of  this 
sort. 

R.  Co.  r.  Rock,  4  Wall.  177,  18  L.  ed.  381; 
Lnirlrr  v.  Walker,  14  How.  140. 

Messrs.  O.  Beekwith  and  Ai/re  d  Kales 
for  plaint ilT  in  error. 

Mr.  Justice  Nelsom  delivered  the  opinion 
of  the  court: 

This  i«  a  motion  to  dismiss  the  case  for  want 
of  jurifulietion. 

This  suit  was  commence*!  by  the  plaintiffs  in 
frror,  before  the  superior  court  m  Chicago, 
apiinst  the  defendant,  to  enforce  the  specific 
porfonnance  of  a  contract  which  embraccil  cer- 
tain lots  in  Chicago,  for  the  consideration  of 
^30,000,  in  five  equal  annual  instalmentn.  witli 
interest.  The  answer  set  up  that  the  $.>0.000 
was  a  loan  of  money  to  the  plaintiffs,  and  that 
the  proniiHos  in  question  had  Ijeen  conveyed  by 
tlmn  to  the  defendant  as  a  security  for  tin* 
liisin,  upon  the  payment  of  which  tlie  defendant 
had  stipulated  to*  reconvey,  and  tenderiNl  a  r«»- 
ct»nv«»vance  on  the  payment  oi  tho  prinoii':»l 
11  Waix.  I  .  i^    V.M       :- 


and  interest.  A  cro^^s-bill  \\a>  also  filed  by  the 
defendant,  setting  up  the  loan  with  intere!»t  at 
10  per  cent  per  annum.  Tlie  answer  of  the  de- 
fendant admitted  that  the  transaction  v.'as*a 
loan  of  money  between  the  parties,  and  charged 
that  the  defendant  (the  plaintiff  in  the  cross- 
bill ) ,  at  the  time  of  the  loan,  took  a  bond  from 
them,  conditioned  to  pay  2  per  cent  per  annum 
in  addition  to  the  interest  specified  in  the  con- 
tract, making  the  interest  12  per  cent  per  an- 
num. 

The  cause  was  finally  heard  on  the  cross-bill, 
answer,  replications  and  proofs  in  the  case.  Tlie 
superior  court  decreed  that  the  defendant 
should  pay  to  the  plaintiff  the  amount  of  the 
loan  remaining  due,  \rith  6  per  cent  interest, 
from  the  date  of  the  last  payment,  but  he  to  re- 
tain the- 12  per  cent  already  paid.  The  defend- 
ants appealed  to  the  supreme  court,  which  re- 
versed the  decree,  holding  that  the  usurious  in- 
terest already  paid  should  be  credited  on  the 
principal,  and  that  interest  should  be  allowed 
at  the  rate  of  10  per  cent.  The  cause  wan  re- 
manded to  the  superior  court  for  a  new  trial, 
where  a  decree  w,as  rendered  in  conformity  with 
the  above  opinion,  and  which  was  afterwards 
atfirmed  by  the  supreme  court. 

On  looking  through  the  record  it  will  be 
seen,  that  the  litigation  resultefl  in  a  question 
as  to  the  rate  of  interest  to  be  allowed  to  I^w- 
rence,  the  lender,  according  to  the  laws  of  Il- 
linois, and  that  neither  in  the  pleadings  nor  in 
the  evidence,  nor  at  the  hearing  in  the  su{M*rior 
court,  was  an}^  question  made  as  to  the  validity 
of  any  statute  of  the  state  on  the  ground  of  its 
repugnancy  to  the  Constitution  of  the  Tnited 
States.  This  question  wns  first  made  l>efore 
the  supreme  court,  on  appeal.  The  certificate 
of  the  presiding  judge  shows  that  the  objection 
was  taken  in  the  argument  there  and  overruicil, 
and  furnishes  the  only  evidence  that  any  Fetl- 
eral  question  was  raised  in  the  case. 

In' La irler  v.  Walker,  14  How.  152,  It  is  said 
that  the  25th  section  of  the  judiciary  act  re- 
quired something  more  definite  than  the  certiH- 
cate  of  the  supreme  court  to  give  this  court  ju- 
risdiction. 

The  conflict  of  the  state  law  with  the  Con- 
stitution of  the  United  States,  and  a  decision  by 
a  state  court  in  favor  of  its  validity,  must  ap- 
pear on  the  face  of  the  record  before  it  can  be 
re-examined  in  this  court.  It  must  appear  in 
the  pleadings  of  the  suit,  or  from  the  evidence 
in  the  course  of  the  trial,  in  tlie  instructions 
asked  for,  or  from  exceptions  taken  to  the  rul- 
ings of  the  court.  It  must  be  that  such  a  ques- 
tion was  necessarily  involved  in  the  decinion, 
and  that  the  state  court  would  not  have  given  a 
judgment  without  deciding  it.  The  decision  in 
this  case  was  approved,  and  applied  in  R.  Co.  v. 
Rock,  4  Wall.  177,  18  L.  eil.  381.  The  certifi- 
cate was  as  full  in  that  case  as  in  the  present, 
but  it  was  the  only  evidence  of  the  fact  that  a 
Federal  question  had  been  presented. 

The  judge,  in  delivering  the  opinio|i  of  the 
court  in  that  case,  observed  that  "it  is  probable 
tiiat  counst^l  in  the  argument  of  the  case  in  the 
supreme  court  of  Iowa,  insisted  these  matters 
\vi*re  involvetl,  and  that  the  Chief  Justice  felt 
bound  to  certify,  when  reciuested,  thatth»*y 
were  drawn  •in  question.  Hut  if  the  [•SS 
record  «loe»  not  show  that  tliey  were  necessaril;. 
ili.nvn  in  question,  this  court  cannot  take  iii- 
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Ti'S'diotioii  to  revorpo  the  decii^ion  of  the  hijrhest 
court  of  a  state  upon  the  ground  that  counsel 
brought  them  in  ({uestion  in  nrgunient.  We 
will  add,  if  this  court  should  entertain  juris- 
diction upon  a  certificate  alone  in  the  absence 
of  any  evidence  of  the  question  in  the  record, 
then  the  supreme  court  of  the  state  can  give 
the  jurisdiction  in  every  case  where  the  ques- 
tion is  made  by  counserin  the  argument.  The 
office  of  the  certificate,  as  it  respects  the  Fed- 
eral quest  ion  j  is  to  make  more  certain  and  spe- 
cific what  is  too  general  and  indefinite  in  the 
record,  but  is  incompetent  to  originate  the 
question  within  the  true  construction  of  the 
25th  section. 

The  motion  to  dismiss  granted. 
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♦JAMES  MAY,  Appt., 

V, 


MARGUERITE  LeCLAIRE  and  George  L. 
Davenport,  Kxecutors  of  Antoine  LeClaire, 
Deceased,  et  al. 

(See  S.  C.  11  Wall.  217-238.) 

Bona  fide  pnrchascr  irithout  notice — purchaser 
under  Quitclaim  deed  is  not — knowledge  of 
coHiisciy  notice  to  client — exeeptiotts — suit  in 
assumpsit  for  proprrtif  converted — former 
adjudica  t  ion — su  hstituted  property — residu- 
ary devisees, 

erne  who*  has  acquired  his  title  hy  a  quitclaim 
deed,  cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice. 

Knowledge  of  counsel  In  a  transaction  Is  notice 
to  his  client. 

If  property  be  tortinusly  taken  or  converted,  the 
tort  feasor  may  be  used  In  trespass  or  trover,  or 
the  injured  party  may  waive  the  tort  and  sue  in 
assumpsit. 

The  defendant  Is  not  permitted  to  set  up  his  tort 
to  defeat  the  action,  and  the  recovery  of  a  Judg- 
ment will  bar  further  action  ex  ttclictu  by  the 
plaintiff. 

Where  converted  property  has  assumed  altered 
forms  by  successive  Investments,  the  owner  may 
follow  It  as  far  as  he  can  trace  It.  and  sue  at  law 
for  the  substituted  property,  or  he  may  hold  the 
wronpdoer  liable  for  appropriate  damages. 

Where  a  trustee  has  al>ii8ed  ht»  trnxt.  the  eentui 
que  trust  ban  the  option  to  take  the  orlj^lnal  or  the 
substituted  property,  aud  if  either  has  passed  Into 
the  hands  of  a  bona  fide  purchaser  without  notice, 
then  Its  value  in  money. 

Where  the  residuary  devisees  of  land  are  not  be- 
fore the  court,  it  cannot  decree  the  conveyance  of 
real  estate,  but  the  legal  representatives  being  be- 
fore It,  the  court  can  give  a  money  decree  against 
them,  embracing  the  value  of  the  land,  which  it 
might  otherwise  adjudge  to  be  conveyed. 

[Mr.  Justice  Mii.heu  did  not  sit  In  this  cause.] 

[No.  72. J 
Argued  Jan.  16, 1811.       Decided  Feb.  13,  1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  by  the  appel- 
lant, in  the  district  court  of  the  United  States 
for  the  district  of  Iowa,  for  the  cancelation  of 
a  certain  trust  dec«l.  and  for  the  conveyance  of 
certain  property,  and  for  other  relief  from  the 
allejjeil  fraud  of  the  respondents. 

The  facts  of  the  Ciise  are  fuUv  stated  in  the 
opinion  of  the  court. 

The  larger  part  of  the  arguments,  being  upon 
questions  of  fact,  is  not  given. 

Messrs.  James  V.  Kltrood,  Jeremiah  8. 
Black,  and  J.  A.  Wills,  for  apellant: 

Note. — Effect  of  a  quitchiim  ilenj  hi  an  otJienciae 
i-erfcct  record  t«//c— see  note,  i:0  L.  U.  A.  a3. 


The  question  of  fraud. 

This  a  question  of  law,  as  well  as  of  fact. 

1.  As  a  question  of  law.  Courts  of  Equity 
will  presume  fraud,  from  the  nature  of  the 
transaction  and  the  relation  of  the  parties. 

Story,  Eq.  Jur.  S  190;  Jackson  v.  King,  4 
Cow.  207  :  Arnold  v.  Orimes,  2  Greene  (la.),  77 

1.  What  constitutes  fraud  in  equity? 
Story.  E(].  Jur.  §  187. 

2.  Cleaning  of  the  rule  that  fraud  in  equity 
will  be  presumed.  How  is  fraud  to  be  estab- 
lished? Not  by  open  acts  and  declarations. 
Concealment  and  secrecy  are  the  ingredients  of 
the  crime,  not  open  declarations  and  overt  acts. 

It  is  clear,  therefore,  that  fraud  must  be  es- 
tablished by  facts  and  circumstances. 

Wftterbury  v.  Sturtevant,  18  Wend.  353;  1 
Story,  Eq.  Jur.  §  190. 

What  eflfect  is  to  be  given  to  the  denials  in 
the  answers? 

See  Clark*s  ExWs  v.  Van  Riemsdyk,  9  Cranch,. 
1.53;  yVight  v.  Prescott,  2  Barb.  196:   Water- 
^bury  v.  kturtevant  {supra). 

These  cases,  we  understand,  settle  the  rule  ta 
be,  that  the  positive  denials  of  the  answers  may 
be  overcome  and  outweighed  by  the  circum- 
stances showing  fraud. 

As  against  Antoine  Le  Claire,  independent  of 
any  fraud,  the  complainant  is  entitled  to  a  de- 
cree under  the  allegations  in  his  bill. 

Alay,  being  the  owner  of  the  farm  and  by  liis^ 
trust  deed  consenting  to  a  sale  thereof,  had  the 
right  to  prescribe  the  terms  and  conditions  on 
which  the  same  might  be  sold  in  case  of  his 
default.  He  did,  for  his  own  safety  and  secu- 
rity, provide  that  the  same  should  1>e  sold  in 
tracts  or  parcels.  The  trustee  had  no  authority 
to  sell  it  in  any  other  manner.  The  condition 
that  the  Isnd  should  be  sold  in  parcels  must  be 
observed  by  the  trustee,  in  order  to  give  any 
validity  whatever  to  his  acts  in  the  premises. 
It  was,  so  to  speak,  a  limitation  on  the  trust 
power,  a  prohibition  to  the  trustee  to  sell  in 
any  other  mode.  It  was  a  power  (the  power  of 
sale)  which  could  only  be  exercised  in  the  mode^ 
and  subject  to  the  conditions,  prescribed  by  the 
instrument  creating  the  power. 

Hill,  Trust,  (marg.)  478;  2  Washb.  Real 
Prop.  317;  4  Kent,  Com.  (marg.)  3.30.  3.34;  2 
East,  204:  Harkins  v.  Butler,  2  Pars.  Cont. 
421:  Oreenleaf  v.  Queen,  1  Pet.  138. 

Under  these  authorities  it  is  dear  that  the 
omission  and  failure  of  the  trustee  to  sell  in 
parcels  amounted  to  a  non-execution  of  the 
power. 

Where  the  terms  of  an  agreement  have  not 
been  strictly  complied  with,  or  are  incapable  of 
being  strictly  complied  with,  still,  if  there  has 
not  been  gross  negligence  in  the  party,  and  com- 
jjcnsation  for  the  injury,  occasioned  by  a  non- 
compliance with  the  strict  terms  can  be  made 
in  all  such  cases,  courts  of  equity  will  interfere. 
The  doctrine  of  equity  is  not  forfeiture,  Imt 
compenv^tion.  and  nothing  but  such  a  decree 
will  in  such  cases  do  entire  justice  between  the 
parties.  Equity  will  decree  a  specific  execution, 
not  according  to  the  letter  of  the  contract,  if 
that  be  imconscientious,  but  will  modify  it  ac- 
cording to  the  change  of  circumstances. 

Story.  Eq.  Jur.  §§  771,  775,  770.  796,  798, 
786.  780;  Bonk  v.  Lynn,  1  Pet.  376;  Champion 
v.  Broirn.  6  Johns.  Ch.  398. 

The  agreement  was  simply  an  agreement  of 
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settlement  or  compromise.  It  starts  out  with 
the  proposition  to  compromise.  It  provides 
that  May  shall  cancel  what  ic  due  or  claimed  to 
be  due  from  him  to  LeClaire,  and  that  LeClaire 
shall  cancel  and  releaite  all  claims  he  hi<s 
against  May,  upon  the  basis  oi  the  proposition, 
stated  in  the  a^eement;  and,  in  the  ccmolusion 
of  the  proposition.  May  still  expresses  a  prefer- 
ence for  an  arbitration.  But  LeClaire  accepts 
May's  proposal,  and  settles  on  the  terms  offered 
therein. 

It  being  an  agreement  of  settlement,  it  is  one 
of  those  which  courts  of  equity  will  support 
and  maintain,  upon  the  salutary  principle,  that 
parties  are  the  best  judges  of  their  own  rights, 
and  of  the  terms  upon  which  mutual  claims 
should  be  settled. 

1  Story,  £q.  Jur.  S  131,  and  cases  cited; 
(S  150.  151. 

LeClaire,  by  his  own  acts  and  those  of  his 
agents,  instead  of  aiding,  prevented  the  per- 
formance of  the  contract  by  May.  He  (May) 
took  all  proper  steps  towards  the  performance 
of  the  agreement  on  his  part,  but  was  prevented 
from  completing  it  at  least,  by  the  neglect  (if 
not  the  niiHconduct)  of  LeClaire.  And  in  such 
ca«e,  the  efforts  of  May  to  perform  will  be  con- 
sidered as  equivalent  to  performance. 

1  Madd.  Ch.  Pr.  421,  and  cases  cited. 
LeClaire  cannot  take  advantage  of  his  ovm 

wrong,  either  active  or  passive. 

There  was  part  performance  of  the  contract 
by  the  complainant.  He  executed  his  deed  of 
Rose  Bank  to  LeClaire.  LeClaire  received  and 
took  posHesHion,  has  never  surrendered  nor 
offercHi  to  surrender  it,  but  has  had  the  use  and 
reof-ived  the  profits  thereof.  Here  was  a  part 
performance  on  the  part  of  May,  which  entitles 
him  to  the  relief  asked  for.  It  was  such  a  per- 
formance as  would  have  taken  the  case  out  of 
tlie  statute  of  frauds,  and  entitled  a  party  to 
a  specific  performance. 

2  Story,  Eq.  Jur.  (  TGI;  Lowry  v.  teic,  3 
Barb.  Ch.  407. 

It  would  be  utterly  unjust  and  at  war  with 
every  principle  of  equity — after  LeClaire  has 
taken  possesHion  of  the  farm,  Rose  Bank,  under 
the  agreement,  had  the  use  and  received  the 
profits  of  it  for  several  years,  never  surren- 
dered or  offere<l  to  surrender  the  possession  to 
!klny,  nor  off«»red  to  pay  him  the  profits  received 
therefrom,  and  having  retained  the  possession 
until  May's  claim,  settled  by  their  agreement, 
is  barred  by  the  statute  of  limitations — to  per- 
mit him  now  to  say  that  the  agreement  was 
not  a  compromise,  and  that  May  must  recover 
upon  the  original  account  settled  by  the  agree- 
ment. 

Rose  Bank  having  been  bought  by  LeClaire, 
May  is  now  able  and  willing,  as  prayed  in  his 
bill,  by  deduction  of  the  value  of  the  Rose  Bank 
farm,  to  perform  subfttantinlly  the  contract,  to 
convey  and  remove  the  encumbrances  on  Rose 
itank  in  every  respect,  except  as  to  the  time. 
Everj*  one  of  the  encumbrances  has  been  re- 
moved or  can  be  removed,  and  the  estate  of  !>»- 
(hi ire  can  hold  the  ftirm  free  from  all  encum- 
hninoes,  and  in  the  very  condition  that  I^Clairo 
was  to  receive  it,  under  his  contract  with  May. 
On  the  other  hand,  I.<eClaire's  estate  is  in  a 
situation  to  perform  the  contract  on  the  part  of 
I.*eClaire.  The  estate  now  holds  the  lands 
covered  by  the  Davenport  mortgage.  The  acts 
11  Wall. 


of  LeClaire  only  exchanged  the  securities  upon 
the  land  for  the  land  itself.  And  where  the 
parties  are  in  a  condition  to  perform  the  con- 
tract at  the  time  of  the  filing  of  the  bill  or  de- 
cree, substantially,  notwithstanding  the  time, 
courts  will  decree  a  specific  '  performance,  if 
LeClaire  or  his  assignee  has  continued  in  pot* 
session. 

2  Story,  Eq.  Jur.  $$  776-780;  Miller  v.  Bear, 
3  Paige,  Ch.  460;  Brashear  v.  Gratz,  6  Wheat. 
528. 

Time  was  not  of  the  essence  of  the  contract, 
under  the  stipulations  of  the  parties.  The 
clause  relating  to  the  removal  of  encumbrances, 
was  nothing  more 'or  less  than  a  promise  on 
the  part  of  May  to  remove  his  liens  within  a 
year.  The  contract  does  not  provide  tlmt  his 
failure  to  do  so  shall  put  an  end  to  the  con- 
tract, nor  change  the  rights  of  the  parties. 

Young  v.  Daniels^  2  la.  126;  Armstrong  v, 
Fiernon^  5  la.  317;  Edgertou  v.  Peckham,  11 
Paige,  Ch.  352;  Newl.  Cont.  238-240;  Brashear 
V.  iiratz  (supra). 

LeClnire,  under  the  circumstances,  did  not; 
nnd  could  not  rescind  the  contract.  He.  ia 
order  to  rescind,  should  have  tendered  to  May 
the  deed  to  Rose  Bank,  which  May  executed 
to  him :  also  the  possession  of  the  farm,  and 
the  money  received  by  him  as  rent  of  the 
premises.     Without  this,  he  could  not  rescind. 

Griffith  v.  Depcir.  3  A.  K.  Marsh.  177:  Brink 
V.  Morton,  2  la.  411:  Armstrong  v.  Pierson,  5 
la.  317:   Putnam  v.  Ritctne,  6  Paige,  Ch.  .31H). 

Messrs,  Matt.  H.  Oarpeater  and  Jno.  If* 
Rogera,  for  appellees: 

If  the  bill  had  been  based  on  this  point  only, 
viz.:  failure  to  sell  in  parcels,  it  would  have 
been  clearly  multifarious.  LeClaire  and  his 
representatives  could,  by  no  pretext,  have  been 
properly  made  parties  to  a  bill  to  set  aside  (he 
sale  on  this  ground;  nor  could  anv  of  the 
other  defendants  have  been  joined  m  a  bill 
against  LeClaire,  for  specific  performai>/.-e  of 
his  agreement  with  May. 

It  is  argued  that  the  trustee  was  Impera- 
tively required  to  sell  "in  parcels,"  but  was  left 
free  to  exercise  his  discretion  as  to  the  size  of 
the  parcels.  According  to  this,  the  trustee  was 
bound  on  the  one  hand  to  sub-divide  the  land, 
on  selling,  although  it  should  be  perfectly 
clear,  as  the  fact  was,  that  a  sale  of  it  in  a 
l>ody  woiild  be  most  advantageous  for  the  said 
imrty  of  the  first  part ;  and,  on  the  other  hand, 
lie  was  at  liberty  to  exercise  his  discretion  as 
to  si^e  of  parcels,  by  selling  half  an  acre  sepa- 
rately, and  the  rest  in  a  body. 

The  true  meaning  is  that  the  trustee  was  at 
liberty  (not  bound)  to  sell  in  parcels  less  than 
the  whole,  provided  that  in  his  opinion,  such 
sale  would  be  advantageous  for  the  grantor,  in 
which  case  it  would  be  necessarily  also  advan- 
tageous to  the  cestui  que  trust,  leaving  him  at 
lilierty  to  sell  in  a  body,  if  that  mode  should 
appear  most  advantageous:  the  controlling  con- 
sideration, aa  to  the  mode  of  sale,  being  the 
^'advantage"  of  the  parties  interented  therein. 
The  language  is,  not  *'in  parcels  of  such  size, 
etc.,  but  "in  parcels  or  tracts  of  such  size, 
etc.  If  the  word  "parcels'*  necessarily  means 
loss  than  the  whole,  "tract"  does  not. 

Singleton  v.  Scott,  11  la.  589-506. 

The  trustee's  duty  (if  any)  as  to  selling  in 
parcels,  was  discharged  by  his  first  offering  to 
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sell  in  parcels  without  obtaining  any  bids. 
This  has  been  substantially  held  by  the  su- 
preme court  of  Iowa  in  a  very  late  case.  Bur- 
meiater  v.  Detcey,  27  la.  408. 

It  adds  force  to  this  decision,  that  the  court 
had  previously  held  sales  of  distinct  parcels  of 
land  in  a  mass  or  lump  by  the  sheriff,  irregular. 

Boyd  V.  EUiSy  II  la.  07;  Lay  v.  Oibhons,  14 
la.  377. 

The  legal  title  being  in  the  trustee,  his  sale 
and  conveyance  (though  not  in  conformity  to 
the  terms  of  his  power)  passed  the  legal  title 
to  Dessaint,  the  grantee,  leaving  in  May  a 
mere  equity  to  have  the  sale  set  aside  on  appli- 
cation to  a  court  of  equity.  This  equitable 
claim  cannot  prevail  against  a  bona  fide  pur- 
chaser for  value,  who  has  obtained  the  legal 
title. 

It  is  not  very  clear,  from  appellant's  brief, 
on  what  ground  the  right  to  relieve,  in  the  ab- 
8«*nco  of  any  fraud  on  the  part  of  LeClairc,  is 
intended  to  be  placed. 

It  not  only  sets  up  a  case  different  from  but 
one  inconsistent  with. and  contradictory  to  that 
set  forth. in  the  bill.  The  title  to  relief  therein 
set  up  is  based  exel naively  on  the  wrongfulness 
and  invalidity  of  the  trust  deed  sale,  mainly  on 
the  ground  of  the  fraudulent  conspiracy;  par- 
tially on  account  of  a  failure  to  sell  in  parcels. 

There  is  not  a  syllable  so  much  as  hinting  at 
an  affirmance  of  that  sale;  and  the  purchase  of 
the  title  derivetl  under  it  by  I^Claire's  repre- 
sentatives is  not  noticed  in  the  pleadings  at  all. 
If  intended  to  be  relied  on,  it  should  have  been 
alleged  in  a  supplemental  bill. 

But  the  case  now  set  up  in  the  argument  as- 
sumes and  rests  upon  the  validity  of  the  trust 
Bale,  and  claims  for  appellant  the  benefit  of  the 
title  derived  under  it.  To  sustain  such  an  ar- 
gument would  be  nothing  short  of  allowing  a 
complainant  to  make  an  entirely  new  bill  by 
argument  upon  the  hearing,  and  that,  too,  in 
the  appellate  court.    This  cannot  be  done. 

Shields  v.  Barrow,  17  How.  130,  15  L.  ed. 
158;  Harding  v.  Handy y  11  Wheat.  103;  Boone 
V.  Chiles,  10  Pet.  177;  Corneal  v.  Banks,  10 
Wheat.  181. 

There  is  a  defect  of  parties,  fatal  to  the  relief 
sought  by  appellant.  The  title  to  the  land 
he  seeks  to  have  decreed  to  be  conveyed  to 
hint,  is  vested^  In  undivided  shares,  in  all  the 
devisees  of  A.  LeGlaire,  who  are  very  numerous. 
Only  a  few  of  them  are  before  the  court  as  par- 
ties. All  are  necessary  parties;  and  no  decree 
for  complainant  can  be  made  without  them. 

Shields  V.  Barrow,  17  How.  130,  15  L.  ed. 
158;  Coiron  v.  Millaudon,  19  How.  113,  15  L. 
ed.  575. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  is  an  apjieal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for 
the  district  of  iowa.  The  record  is  in  a  sin- 
gularly defective  and  confused  condition.  But 
the  case  has  been  fully  argued  upon  the  merits 
by  the  counsel  upon  both  sides,  and  finding 
enough  in  the  record,  upon  looking  carefully 
through  it,  to  enable  us  to  dispose  of  the  con- 
troversy between  the  parties  satisfactorily  to 
ourselves  without  further  delay,  we  do  not 
deem  it  necessary  id  reverse  and  remand  the 
cause,  as  we  might  otherwise  do,  in  order  that 
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the  record  may  be  corrected,  and  by  a  furtlKT 
appeal  be  brought  up  in  the  proper  condition. 
fjcvy  v.  Arredondo,  12  Pet.  218;  Mandeville  v. 
Burt,  8  Pet.  256;  Harrison  v.  T^iwon,  9  Pet. 
483;  Finley  v,  Lynn,  6  Granch,  252;  Lewis  ▼. 
Darling,  16  How.  1. 

*The  case  involves  no  legal  question  [*228 
of  any  doubt  or  difficulty.  Its  determination 
depends  wholly  upon  the  facts.  The  testimony 
and  exhibits  are  very  voluminous.  It  could 
serve  no  useful  purpose  elaborately  to  analyze 
them  and  set  forth  the  results  in  this  opinion. 
We  shall  content  ourselves  with  doing  little 
more  than  to  announce  our  conclusions.  We 
shall  not  deem  it  necessary  to  give  in  detail  the 
evidence  upon  which  they  are  founded  or  the 
processes  of  argument  by  which  they  are  sup- 
ported. 

The  proposition  submitted  by  May,  of  the 
4th  of  February,  1859,  its  acceptance  on  tho 
8th  of  March  following  by  LeGlaire,  since  de- 
cease<l,  and  the  assent  of  May  on  the  same 
day,  constituted  a  valid  contract.  There  was 
a  large  difference  in  value  between  what  Le- 
Claire  was  to  give  and  what  he  was  to  receive. 
But  we  have  found  in  the  record  nothing  which 
raises  a  doubt  that  the  arrangement  was  fair 
and  just  to  both  parties.  LeGlaire  was  a  man 
of  property  and  of  experience  in  business.  Tlie 
date  of  the  proposition  and  of  its  acceptance 
Hhow  that  he  took  ample  time  to  consider  the 
subject.  The  acceptance  was  witnessed  by 
John  P.  Gook,  his  counsel,  and  one  of  the  de- 
fendants in  this  case.  According  to  the  face 
of  the  proposition  it  involved  the  settlement  of 
unadjusted  demands  on  both  sides.  It  was 
made  in  a  spirit  of  peace  and  compromise,  and 
was  accepted  in  a  corresponding  spirit.  It  is 
the  duty  of  a  court  of  equity  to  uphold  such 
an  agreement,  to  protect  and  enforce  the  rights 
of  both  parties  under  it,  and  to  carry  it  out  as 
far  as  the  facts,  which  subsequently  occurred, 
and  the  settled  principles  of  our  jurisprudence, 
will  permit. 

On  the  10th  of  Bfarch,  LeGlaire,  in  pursu- 
ance of  the  oontract,  indorsed  to  May  the 
notes  and  mortgage  of  Adrian  H.  Davenport, 
and  placed  them,  with  certain  collaterals 
which  he  had  received  from  Davenport  to  secure 
the  payment  of  the  notes,  in  the  hands  of  Gook 
&  Sargent.  At  the  same  time  May,  also,  in  pur- 
suance of  the  contract,  executed  to  LeGlaire  a 
deed  conveying  the  Rose  Bank  farm,  and  placed 
it  in  the  hands  of  the  same  depositaries.  Gook 
k  Sargent  were  to  deliver  to  each  party  what 
the  other  had  deposited  *for  him  as  [*229 
soon  as  May  should  have  removed  all  encum- 
brances from  the  farm,  which  he  was  bound  by 
the  contract  to  do  within  a  year  from  its  date. 
When  LeGlaire  made  his  deposit  he  took  from 
Gook  &  Sargent  a  receipt  stating  its  objects 
and  terms. 

The  firm  of  Gook  &  Sargent  condsted  of 
John  P.  Gook,  Ebenezer  Gook,  his  brother,  and 
George  B.  Sargent.  They  were  bankers.  On 
the  2l8t  of  August,  1858,  they  executed  to  Le- 
Glaire  a  mortgage  upon  a  large  quantity  of  real 
estate.  The  consideration  stated  is  $70,000. 
The  mortgage  recites  that  LeGlaire  had  '*ac- 
cepted  various  sums  for  the  accommodation  of 
Gook  k  Sargent,  and  proposes  to  indorse  and 
accept  other  and  further  sums  for  them,  with 
the  view  of  enabling  them  to  borrow  money  on 
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such  acceptances."  The  condition  was  that 
they  should  pay  these  liahilities  and  save  Le- 
Claire  harmless.  Cook  &  Sargent  subsequently 
failed.  On  the  22d  of  December,  1859,  they  sold 
and  assigned  to  LeClaire  the  banking  house  of 
Cook,  Sargent,  Downey  &  Co.,  in  Iowa  City, 
and  all  the  assets,  real,  personal,  and  mixed,  of 
that  firm.  The  consideration  stated  is  that  Le- 
Claire ''has  made  and  executed  certain  notes, 
drafts,  and  acceptances  for  the  accommodation 
of  Co<^  ft  Sargent,  and  is  now  liable  to  pay  the 
same."  No  condition  or  trust  is  expressed.  On 
the  12th  of  December,  1860,  Cook  &  Sargent 
assigned  to  the  defendant,  George  L.  Daven- 
port, their  interest  in  the  assets  of  the  firm 
of  Cook,  Sargent  &  Parker,  of  Florence,  in 
the  territory  of  Nebraska,  and  covenanted  that 
the  interest  thus  transferred  was  worth  the 
sum  of  $15,000.  On  the  2d  of  July,  1861,  by  a 
deed,  absolute  on  its  face,  LeClaire  conveyed  to 
the  defendant,  Louis  C.  Dessaint,  a. large  num- 
ber of  tracts  of  land.  On  the  15th  of  the  same 
month  an  article  of  agreement  was  entered  into 
between  them,  wherein  it  was  recited  that  the 
prior  conveyance  had  been  made  in  trust  to 
enable  Dessaint  to  sell  and  pay  a  debt  of  Le- 
Claire to  the  Merchants'  Branch  of  the  State 
Bank  of  Iowa,  and  Dessaint  stipulated  that, 
after  accomplishing  this  object  and  paying  the 
expenses  of  the  trust,  he  would  reconvey  the 
residue  of  the  lands  to  LeClaire.  These  trans- 
830*]  actions  show  *the  relations  of  the  par- 
ties at  the  dates  of  their  occurrence,  and  in  that 
view  are  not  without  importance  in  this  case. 

The  encumbrances  on  the  Rose  Bank  farm 
consisted  of  a  deed  of  trust,  executed  by  May  to 
Charles  Powers,  since  deceased,  to  secure  a 
note  of  May  to  W.  H.  k  A.  T.  Strippel,  for  $6,- 
5.50.  payable,  with  interest,  on  the  Ist  of  May, 
1858 ;  a  mortgage  to  George  F.  Kettle  to  secure 
a  note  of  May  to  him  of  $3,125,  with  interest 
after  due,  payable  on  the  10th  of  November, 
1857 :  and  the  liens  of  sevornl  jndjrments  not 
necessary  to  be  particularly  specified.  At  the 
time  the  contract  between  May  ami  LeClaire 
was  entered  into,  LeClaire  was  well  satisfied 
with  the  arrangement.  Subsequently  he  became 
dissatisfied.  John  P.  Cook  afterwards  de- 
nounced it,  and  declared  that,  as  the  friend  and 
attorney  of  LeClaire,  he  considered  it  his  duty 
*'to  protect  LeClaire  as  far  as  possible  against 
so  gross  an  imposition."  The  most  obvious  and 
effecttuil  way  to  accomplish  that  object  was  to 
sell  the  Rose  Bank  farm  under  the  deed  of 
trust,  and  thus  put  it  out  of  the  power  of  May 
to  fulfil  his  part  of  the  contract,  and  this 
purpose  those  concerned  in  the  scheme  pro- 
ceeded to  carry  out. 

In  this  connection  we  lay  out  of  view  the  im- 
portant declaration  of  Powers,  the  trustee,  as 
incompetent  against  the  other  parties. 

On  the  12th  of  April,  1859,  Adrian  H.  Daven- 
port, regarding  May  as  the  owner  of  his  notes 
and  mortirage,  which  LeClaire  had  assigned 
and  deposited,  as  before  stated,  submitted  to 
May  a  written  offer  for  a  settlement  and  com- 
promise, which  May  declined. 

On  the  28th  of  "^ July,  1859,  John  P.  Cook 
bought  from  Powers  the  note  and  mortgage  of 
May  to  Kettle,  and  gave  in  pa3rment  his  note 
for*  $3,255.87,  indorsed  by  LeClaire  ami  Eben- 
ezer  Cook.  Cook,  the  assignee,  sued  ^Iny  on  the 
note  in  the  circuit  court  of  the  United  States 
U  Waix. 


for  the  northern  district  of  Illinois,  and  recov- 
ered a  judgment. 

The  day  after  May  executed  his  deed  to  Le- 
Claire* he  delivered  possession  of  the  Rose  Bank 
farm  to  LeClaire,  and  *has  not  since  [*231 
had  possession  or  any  control  over  the  premises, 
or  any  benefit  from  them. 

On  the  20th  of  July,  1859,  Powers,  the  trus- 
tee, sold  this  property  under  the  deed  of  trust. 
The  evidence  leaves  no  doubt  in  our  minds  that 
his  conduct  in  making  the  sale  was  grossly 
fraudulent.  He  knew  that  May  had  arranged 
for  funds  more  than  sufficient  to  discharge  the 
debt  due  to  his  ceatuia  que  trust,,  whicli  were 
ready  to  be  paid  over  as  soon  as  May  could  de- 
liver to  the  fender,  as  security,  two  of  the  notes 
of  Davenport.  We  are  satisfied  that,  with  ordi- 
nary candor  and  fair  dealing  on  the  part  of 
Powers  and  the  other  parties  implicated,  the 
debt  secured  by  the  deed  of  trust  could  have 
been  speedily  discharged,  and  all  the  other  en- 
cumbrances removed. 

But  such  was  not  the  object  of  LeClaire  and 
his  associates,  of  whom  Powers  was  clearly  one. 
In  the  midst  of  the  negotiation  between  May 
and  Powers  at  the  banking  house  of  Powers, 
with  funds  present,  and  ready  to  be  paid  over 
by  May  on  the  condition  stated.  Powers,  upon 
the  receipt  of  a  note  from  Jolin  P.  Cook,  left 
abruptly,  under  a  false  pretense,  and  made  a 
surreptitious  sale  of  tlie  property  to  Dessaint 
for  $5,000.  A  deed  was  ready,  with  a  blank  for 
the  name  of  the  purchaser,  and  the  blank  was 
at  once  filled  with  the  name  of  Dessaint.  The 
consideration  mentioned  in  the  deed  is  the 
amount  of  his  bid.  The  promises  of  Powers  to 
annul  the  sale  upon  the  payment  of  the  debt 
were  obviously  false,  and  intended  only  to  de- 
ceive and  quiet  May  for  the  time  being.  Meas- 
ures were  taken  to  keep  away  competing  bid- 
ders. The  amount  of  the  debt  was  $7,400. 
Dessaint  testifies  that  he  bought  under  an 
agreement  with  Powers  that  he  should  pay  the 
full  amount  of  the  debt;  that  Powers  should 
procure  to  be  assigned  to  him  May's  liability 
for  the  difference  between  the  amount  of  the 
debt  and  the  amount  at  which  the  property 
should  be  struck  off  to  him;  and  that  he  paid 
the  full  amount  of  the  debt  to  Powers.  This 
feature  of  the  transaction  requires  no  comment. 
Whether  Dessaint  was  privy  to  the  other  frauds 
of  Powers  or  not,  a  subject  upon  which  we  can 
liardly  entertain  a  doubt,  *  he  took  the  [*832 
title  in  trust  for  May,  and  subject  to  all  May's 
rights,  as  tliey  were  before  the  sale  and  convey- 
ance were  made  by  Powers.    Jeremy,  Eq.  95. 

On  the  27th  of  July,  1859,  Dessaint  conveyed 
by  a  deed  of  quitclaim  to  Ebenezer  Cook,  The 
evidence  satisfies  us  that  Cook  had  full  notice 
of  the  frauds  of  Powers  and  of  the  infirmities 
of  Dessaint's  title.  Whether  this  were  so  or 
not,  having  acquired  his  title  by  a  quitclaim 
deed,  he  cannot  be  r<*garded  as  a  bona  fide  pur- 
chaser without  notice.  In  such  cases  the  con- 
veyance passes  the  title  as  the  grantor  held  it, 
and  the  grantee  takes  only  wliat  the  grantor 
could  lawfully  convey.  Oliver  v.  Piatt,  et  al,^ 
3  How.  303.  Cook  occupied  the  same  relations 
to  the  property  as  Dessaint,  his  grantor. 

Cook,  on  the  16th  of  December,   1860,  con- 
veyed to  George  L.  Davenport.     At  the  same 
I  time  the  judgment  in  favor  of  Jolm  P.  Cook 
against  May  was  assigned  to  the  grantee.    Tlie 
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conveyance  and  assig^iment  were  one  transac- 
tion. The  consideration,  according  to  the  testi- 
mony of  Davenport,  was  that  he  agreed  to  pay 
a  bill  and  note  of  Elbenezer  Cook,  on  which  he 
and  ^  LeCIaire  were  liable  •  as  accommodation 
parties.  The  bill  and  note  were  dated  on  the 
20th  of  October,  1859.  They  matured,  respect- 
ively, three  and  four  months  from  date.  Both 
were  renewed  by  Davenport  and  LeCIaire. 
Davenport  admits  in  his  testimony  that  Le- 
CIaire paid  at  that  time  $1,000  upon  one  of 
them. 

On  the  2l8t  of  November,  1800,  Antoine  Le- 
CIaire bound  himself  by  a  written  contract  to 
convey  the  property  to  his  nephew,  Joseph  Le- 
CIaire. In  this  condition  of  things  Antoine  Le- 
CIaire died.  He  left  no  lineal  heirs.  By  his 
will,  he  gave  the  usufruct  of  his  entire  estate  to 
his  wife,  the  defendant,  Marguerite  LeCIaire, 
during  her  life.  The  residue  he  gave,  in  un- 
divided shares,  to  a  large  numlK'r  of  devisees. 
Only  a  few  of  them  are  parties  to  this  litiga- 
tion. Davenport  testifies  that  Antoine  LeCIaire 
made  a  parol  contract  with  him  for  the  Rose 
Bank  farm  and,  as  the  consideration  of  the 
purchane,  agreed  to  pay  the  liabilities  of  #Kben- 
233*1  ezer  Cook,  •which  Davenport  had  as- 
sumed, and  that  his  estate  has  since  paid  them. 

On  the  23d  of  January,  1802,  Davenport  con- 
veyed the  premises  to  Joseph  A.  LeCIaire.  Jr., 
pursuant  to  directions  from  Joseph  A.  LeCIaire, 
the  vendee  of  Antoine  LeCIaire.  The  deed  con- 
tains a  covenant  against  all  persons  claiming 
under  the  grantor,  and  none  other. 

John  P.  Cook  was  the  counsel  of  LeCIaire  in 
all  his  transactions  touching  this  property.  He 
knew  everytl»ing  that  was  done,  and  liis  icnowl- 
•edge  was  notice  to  his  .client.  Le  Seve  v.  Le 
ycve,  2  White,  Lead.  Cas.  in  Eq.  375.  But  we 
are  well  satisfied,  by  the  facts  and  circum- 
Btances  developed  in  the  evidence,  that  both  he 
and  George  L.  Davenport  had  full  actual  knowl- 
etlge.  After  a  careful  consideration  of  the  sub- 
ject, we  have  found  ourHolves  unable  to  come 
to  any  other  conclusion.  The  testimony  ot 
Davenport  is  guarded  and  peculiar.  Twice  dur- 
ing hi?*  examination  lie  declined  to  answer  a 
question  until  time  was  allowed  him  to  advise 
with  his  counsel.  The  proofs  (establish  the 
frauds  alleged  in  the  bill.  CUirk^ft  llrrs  v.  Vmi 
Jleimsdijk,  0  Cranch,  153,  1  Gall.  030;  Jackson 
V.  At/ir/.  4  Cow.  220;  Butler  v,  Eaakellj  4 
Desaus.  084. 

If  LeCIaire  did  not  actively  participate  in 
the  frauds  perpetrated  upon  May,  he  coolly 
looked  on,  and  deliljeratel}'  gathered  what 
others  had  sown  for  him.  The  result  was  that 
he  acfpiired  the  Rose  Bank  farm  unencumbered, 
and  put  it  out  of  the  power  of  May  to  complj' 
with  his  contract. 

The  vear  within  which  May  was  to  convey 
the  farm  to  T-rf»Claire,  unencuml»ered,  expired 
on  the  8th  of  March,  1800.  On  the  next  day 
LeCIaire  gave  a  forjual  written  notice  to  May 
whereby  he  tendere<l  performance  on  his  part, 
and  demanded  performance  by  May.  May  was 
unable  to  fulfil  and  LeCIaire  knew  it.  The 
notice  was  an  idle  ceremony. 

The  liabilities  of  Adrian  H.  Davenport,  which 
LeCIaire  had  assigned  to  May  and  deposited 
with  Cook  k  Sargent,  consisted  of  five  notes  of 
$7,000  each,  making  an  aggregate  of  $3.').000. 
with  interest.  LeCIaire  withdrew  them,  from 
54 


the  depositaries  and  canceled  the  assignment. 
On  the  27th  *of  March  he  entered  into  [''834 
a  new  contract  with  Davenport,  whereby  it  wa^ 
stipulated  as  follows:  LeCIaire  was  to  resume 
the  title  and  possessiAi  of  the  property  for 
which  the  notes  and  the  mortgage  securing 
them  were  given,  provided  the  property  could 
l>e  relieved  from  the  liens  upon  it,  of  judg- 
ments against  Davenport,  To  this  end  Le- 
CIaire was  to  foreclose  the  mortgage,  and  if  at 
the  foreclosure  sale  the  property  should  sell  for 
more  than  the  amount  of  the  notes  and  interesst, 
Davenport  was  to  have  the  overplus.  If  it 
should  bring  less  the  notes  were  to  be  released. 
If  LeCIaire  should  acquire  the  title  as  pro- 
posed, he  agreed  to  confirm  the  sales,  which 
Davenport  represented  he  had  made,  of  certain 
portions  of  the  property.  A  map  was  referretl 
to  as  showing  the  premises  so  sold.  Daven- 
port assigned  to  LeCIaire,  and  placed  in  his 
hands  notes  of  the  vendees  for  part  of  the  pur- 
chase money,  amounting,  with  interest,  to 
about  $10,000.  Davenport  stipulated  that  there 
were  no  offsets  against  any  of  the  notes,  except 
two  of  trifling  amount,  which  were  raentiontn], 
and  that  if  it  should  prove  there  were  any 
valid  offsets,  he  would  pay  the  amount  to  Le- 
CIaire. LeCIaire  agree<l  that,  upon  the  pay- 
ment to  him  of  the  balance  of  the  purcliase 
money  by  Davenport's  vendees,  he  would  con- 
vey to  those  holding  title  bonds  from  Daven- 
port. 

This  agreement  was  carried  out.  A  suit  of 
foreclosure  was  instituted  by  LeCIaire,  and 
the  property  was  sold  to  him  for  less  than  rhe 
amount  due  on  the  notes  of  Davenport.  The 
property  was  thus  devested  of  all  encumbrances, 
and  his  original  title  was  restored  to  him.  John 
P.  Cook,  as  the  counsel  of  LeCIaire,  conducted 
the  legal  proceedings.  May  was  not  consulte<l 
about  the  agreement  l)etween  LeCIaire  and 
Davenport,  and  was  not  a  party  to  the  fore- 
closure suit. 

It  has  been  suggested  by  the  counsel  for  the 
appellees  that  if  ^fay  still  has  the  rights  which 
he  claims  in  respect  to  the  Rose  Bank  farm,  he 
should  tile  a  bill  to  redeem,  and  having  suc- 
ceeded, should  tender  a  conveyance  of  tlie  prop- 
erty in  performance  of  his  contract  with  Le- 
CIaire instead  *of  ])rosecuting  this  suit.  [*235 
That  course  is  unnecessary.  LeCIaire  has  al- 
ready had  the  ownership,  control,  and  full 
benefit  of  the  property,  and  disposed  of  it  as  he 
thought  proper.  A  court  of  equity  can  do  no 
more  than  he  did  for  himself.  It  is  not  pre- 
tended that  there  was  an  encumbrance  upon 
the  property  when  it  was  conveyed  by  George 
L.  Davenport  to  Joseph  A.  LeCIaire,  Jr. 

Upon  the  execution  of  the  contract  between 
May  and  I^Claire.  LeCIaire  became  in  equity 
the  owner  of  the  farm.  The  rJect  of  the  ele- 
ment of  fraud  in  his  subse<iuent  conduct  is  that 
he  must  be  n>garded  as  constructively  the 
trustee  and  agent  of  May  in  removing  the  en- 
cumbrances and  ncipiiring  the  ownership  and 
l>eheficial  control  of  the  property.  Hence  his 
estate  is  entitled  to  be  credited  ^vlth  his  ail- 
vances  and  interest,  instead  of  the  aggregate  of 
the  debts  extinguished,  and  interest  on  that 
amount.  Under  the  circumstances,  time  w.im 
not  of  the  essence  of  the  contract  on  the  part  •>r 
May,  and  when  this  liability  had  been  accounte.l 
for  to  LeClaire's  estate,  the  contract  on  Mav'« 
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?art  must  be  held  to  have  been  fully  performed, 
lay  has  had  no  benefit  from  tliis  property 
since  the  date  of  his  contract,  and  none  from 
vhat  he  was  to  receive  from  LeClaire.  On 
the  contrary,  he  has  been  engaged  in  a  long 
and  expensive  conflict  for  the  ansertion  of  his 
Ti^ts,  and  that  contest  is  not  yet  terminated. 
Viewing  the  subject  in  the  light  of  these  facts, 
"we  think  he  is  entitled  to  be  credited  with  an- 
nual rent  and  interest  from  the  time  he  parted 
nith  the  possession  of  the  farm  to  LeClaire. 

At  law,  in  many  cases,  if  property  be  tor- 
tiously  taken  or  converted,  the  tort  feasor  may 
"be  sued  in  trespass  or  trover,  or  the  injured 

fartv  may  waive  the  tort  and  sue  in  assumpsit, 
n  the  latter  case  the  same  results  follow  as  if 
tliere  had  been  an  implied  contract.  The  de- 
fendant is  not  permitted  to  set  up  his  tort  to 
defeat  the  action,  and  the  recovery  of  a  judg- 
ment will  bar  a  further  action  ex  delicto  by  the 
plointilf.  Putnam  v.  WUe,  1  Hill,  240,  note; 
Hill  v.  DavxB,  3  N.  H.  384;  Stockett  v.  Wat- 
kins'  Adm.  2  Gill.  &  J.  320,  342.  In  the  same 
<*las8  of  cftJies  where  the  converted  property 
3B36'3  *h!i9  assumed  altered  forms  by  succes- 
sive investments,  the  ouTfier  may  follow  it  as 
far  as  he  can  trace  it  and  sue  at  law  for  the 
substituted  property,  or  he  may  hold  the  wrong- 
doer liable  for  appropriate  damages.  Taylor  v. 
J'lutner,  3  Maule  &  S.  502. 

There  are  kindred  principles  in  equity  juris- 
prudence, whence,  indeed,  these  rules  of  the 
•common  law  seem  to  have  been  derived.  Whore 
a  trustee  has  abused  his  trust  in  the  same 
jnauner,  the  cestui  que  trust  has  the  option  to 
take  the  original  or  the  substituted  property; 
«nd  if  either  has  passed  into  the  hands  of  a 
bona  fide  purchaser  without  notice,  then  its 
value  in  money.  If  the  trust  property  comes 
"back  into  the  hands  of  the  trustee,  that  fact 
does  not  affect  the  rights  of  the  cestui  que 
tryst.  The  cardinal  principle  is  that  the 
wrong-doer  shall  derive  no  benefit  from  his 
wrong.  The  entire  profits  belong  to  the  cestui 
que  trust,  and  equity  will  so  mold  and  apply 
the  remedy  as  to  give  them  to  him. 

In  cases  of  specific  performance,  to.  which 
category  the  one  before  us  belongs,  parties  are 
sometimes  remitted  to  a  court  of  law.  But 
this  is  never  done  where  the  remedy  is  not  as 
•effectual  and  complete  there  as  the  chancellor 
<!an  malce  it.  Equity  sometimes  takes  jurisdic- 
tion on  account  of  the  parties,  and  sometimes 
on  account  of  the  relief  proper  to  be  adminis- 
tered. 

The  same  considerations  which  invoke  the 
jurisdiction  may  control  the  remedy. 

In  this  case  more  than  half  the  residuary  dev- 
isees of  Antoine  Le  Clare  are  not  before  us. 
IV'e  cannot,  therefore,  decree  the  conveyance  of 
real  estate,  but  his  legal  representatives  are 
f)efore  us,  and  we  can  give  a  money  decree 
a^inst  them,  enibracing  the  value  of  the  land, 
which  we  might  otherwise  adjudge  to  be  con- 
veyed. Feabody  v,  Tarhell,  2  Cush.  233;  An- 
dretcs  v.  Brown,  8  Cush.  131 :  Fry  on  Specific 
Perf.  447,  457;  1  Story,  E<j.  H  788,  789.  It  is 
not  necessary  that  the  devisees  should  be  par- 
ties to  warrant  such  judgment.  The  presence 
of  the  executors  is  sufficient  for  that  purpose. 
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Adrian  H.  Davenport,  as  well  as  Le  Claire, 
had  full  notice  ""of  the  rights  of  May  in  [*237 
respect  to  the  securities  embraced  in  their  com- 
uromise.  All  those  securities,  including  the  col- 
laterals, belonged  in  equity  to  May  from  the 
time  they  were  deposited  with  Cook  &  Sarjrent. 
Le  Claire  had  no  right  to  change  their  form 
or  to  dispose  of  them,  as  was  done  in  carrying 
out  the  compromise  agreement.  It  is  within 
the  power  of  this  court,  in  the  exercise  of  its 
equitable  jurisdiction,  to  annul  that  arrange- 
ment, and  hold  Davenport  and  Le  Clnire*s  es- 
tate liable  in  all  respects  as  if  the  compromise 
had  not  been  made.  But  it  is  also  in  our  power 
to  confirm  the  transaction,  and  upon  the  prin- 
ciples of  constructive  trusts  to  give  May  its 
fruits,  instead  of  pursuing  the  effects  them^ 
selves.  This,  as  the  case  is  presented  in  the 
record,  we  deem  the  proper  course.  Jje  Claire's 
estate  must  account  for  the  proceeds  of  the 
$10,000  of  notes,  with  interest  from  the  time 
he  received  them.  As  we  cannot  require  the 
land  which  he  bought  at  the  foreclosure  sale 
to  be  conveyed,  his  estate  must  account  for  its 
present  value.  As  he  violated  his  agreement 
with  May,  and  put  it  out  of  his  power  to  give 
May  in  specie  so  large  a  portion  of  the  con- 
sideration May  was  entitled  to  receive.  May  is 
not  bound  to  take  the  other  parcels  of  real  es- 
tate mentioned  in  the  contract  and  which  Le 
Claire  bound  himself  to  convey,  and  it  is  within 
the  scope  of  our  jurisdiction  to  give  May,  in 
money,  the  present  vi\lue  of  that  property  al- 
so instead  of  the  property  itself.  We  deem  it 
proper,  under  the  circumstances,  to  do  so,  and 
Le  Claire's  estate  must  account  accordingly. 
The  collection  of  the  judgment  against  May  up- 
on his  note  to  Kettle,  recovered  by  Cook,  must 
be  perpetually  enjoined. 

An  account  must  be  taken  by  a  master, 
wherein  Le  Claire*s  estate  must  be  debited  with 
the  rent  of  the  Rose  Bank  farm  annually,  and 
interest  down  to  the  time  when  the  account  is 
taken. 

With  the  amount  realized  from  the  $10,000 
of  notes  and  interest  to  the  same  period. 

With  the  value,  at  the  same  time,  of  the  land 
bought  in  at  the  foreclosure  sale  by  Le  Claire, 
other  than  that  previously  •sold  by  Da-  [*238 
venport,  the  title  to  which  Le  Claire  took  in 
trust  for  Davenport's  vendees. 

With  the  value,  at  the  same  time,  of  the 
other  parcels  of  land  mentioned  in  the. agree- 
ment jbetween  Cook  and  Le  Claire  and  which 
Le  Claire  bound  himself  to  convey  to  May. 

Le  Claire*s  estate  must  be  credited  with  the 
amount  paid  on  account  of  the  bill  and  note  of 
Bbenezer  Cook,  with  interest  to  the  same  time. 

llie  balance  in  favor  of  May,  with  interest 
from  that  time,  Le  Claire*B  executors  must  be 
required  to  pay  to  May. 

lliese  conclusions  will  do  justice  to  May 
without  disturbing  the  interests  of  any  third 
person  outside  of  the  sphere  of  Le  Claire's  es- 
tate. 

The  decree  of  the  court  below  is  reversed,  and 

the  cause  tcill  be  remanded,  with  directions  to 

enter  a  decree  and  proceed  in  canforthity  to  this 

opinion, 
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Dec.  Tesu, 


EMIL  STEINBACH.  Plff.  in  Err., 

CHARLES  V.  STEWART  et  al 

(See  S.  C.  11  Wall.  566-581.) 

Confirmation  of  Mexican  title  enures  to  benefit 
of  grantee — both  parties  claiming  under  same 
grantor — proviso  in  decree — Mexican  grant 
governed  by  Mexican  law — construction  of — 
possession  under. 

The  confirmation  of  a  Mexican  title  to  one,  en- 
ures to  the  l>eueflt  of  his  grantee. 

Where  both  parties  claim  under  the  same  grantor, 
a  conyeyance  by  him,  to  one  of  them,  is  good  evi- 
dence against  the  other. 

Where  a  decree  of  confirmation  of  title  by  the 
district  court  was  made,  with  the  proviso  that  the 
confirmation  shall  enure  to  the  benefit  of  anyone 
entitled  to  the  land  under  the  original  grantee,  an 
affirmation  by  this  court  of  such  decree,  in  so  far 
as  it  confirmed  the  original  grant,  left  the  proviso 
in  the  decree  in  full  force. 

The  eCTect  of  an  instrument  as  a  grant  of  land 
which  was  made  in  California  before  it  was  ceded 
to  the  United  States,  must  be  determined  by  Mexi- 
can law. 

The  construction  given  to  a  contract  by  the  par- 
ties is  an  aid  that  may  always  be  called  In  when  the 
meaning  of  the  contract  is  ambiguous. 

A  Mexican  grant  of  all  the  grantor's  right  in 
land  to  the  grantee,  *'to  make  such  use  thereof  as 
may  be  most  convenient  to  him,"  followed  by  the 
possession  of  the  grantee,  held  to  be  an  operative 
grant. 

A  Mexican  deed,  indefinite  in  its  description  of 
the  land  intended  to  be  granted,  attended  by  proof 
of  an  actual  putting  of  the  grantee  into  possession 
under  it,  and  a  maintenance  of  that  possession  from 
1846  until  1864,  Is  competent  evidence  to  sustain  a 
title. 

[No.  210.] 

Bubmitted  Feb.  10,   1871,     Decided  Feb,  20, 

1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  plaintiff  in  error,  for  the  recovery 
of  certain  real  estate.  Judgment  having  been 
given  for  the  defendants,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  John  Wilson,  for  plaintiff  in  error: 

The  plaintiff,  to  support  his  claim,  had  put 
in  evidence  the  espediente  of  the  original  con- 
cession to  Lazaro  Pefia  by  which  it  appeared 
that  Pefia  presented  his  petition  to  the  com- 
mandant general  for  a  concession  of  this  land, 
Oct.  14,  1839,  and  that  the  commandant  gen- 
oral  granted  the  land  to  him  upon  condition 
that  he  would  apply  to  the  governor  for  a  reg- 
ular title.  This  act  of  the  commandant,  did 
not,  cbuld  not,  pass  any  title;  at  best  it  only 
passed  leave  to  possess  for  the  present. 

In  December,  1839,  while  the  grant  was  in 
this  condition,  Pefia  sold  and  conveyed  all  his 
right  in  the  land  to  M.  G.  Valleio. 

All  that  Peila  had  then,  and  all  that  he  could 
pass  to  Vallejo,  was  the  slightest  equity. 

In  June,  1840,  Peila  petitioned  the  governor 
in  due  foim  for  a  grant  of  the  land. 

July  13,  1840,  the  governor  granted  the  land 
in  full  property  to  Lazaro  Pefia.  Pefia  did 
not  present  any  claim  to  the  board,  nor  did  his 
heirs. 

M.  6.  Vallejo  in  March,  1853,  presented  his 
.claim  to  the  board  of  land  commissioners  for 
confirmation  to  him  of  his  title  to  the  whole  of 
Sitid  rancho,  under  the  said  grant  to  Pefia. 

The  board  rejected  the  claim;  and,  on  an 
appeal,  the  district  court  confirmed  the  same 
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with  a  proviso;  and  on  appeal  to  the  United 
States  Supreme  Court,  this  decree  was  affirmed 
in  these  words:  "In  so  far  as  it  confirms  the 
original  grant,  be,  and  the  same  is  hereby  af- 
firmed." This  affirmation  clearly  vacates  the 
proviso  attached  to  the  decree  of  the  district 
court,  and  confirms  the  land  to  Vallejo,  with- 
out any  limitation  whatever. 

By  the  terms  of  the  decree,  all  the  land  is 
confirmed  to  Vallejo,  and  of  course  it  could  not 
be  confirmed  to  a  stranger  to  the  proceedings; 
it  must  be  confirmed  to  the.  petitioner,  or  re- 
jected; and  this  is  the  clear  and  manifest  in- 
tention of  the  law  of  March  3,  1851,  authoriz- 
ing these  confirmations  or  rejections.  This  de- 
cree operates  as  a  release  on  the  part  of  the 
United  States  to  M.  G.  Vallejo,  of  the  legal 
title  vested  in  the  United  States  by  the  treaty 
of  Guadalupe  Hidalgo. 

Thus  the  plaintiff  showed  these  decrees,  and, 
under  them,  a  clear  chain  of  title  from  Vallejo, 
the  confirmee,  and  an  adverse  possession  held 
by  the  defendants/ and  rested. 

This  confirmation  vested  the  legal  title  to 
the  land  in  Vallejo,  the  confirmee,  and  from 
him  passed  to  the  plaintiff,  Steinbach. 

That  it  did  so,  see  the  following  cases  de- 
cided by  the  supreme  court  of  California,  by 
which  this  principle  has  become  the  settled  law 
of  the  state: 

Estrada  v.  Murphy,  19  Cal.  248;  Lcesc  v. 
Clark,  18  Ca).  533;  Clark  v.  Lockicood,  21  Cal. 
220.  The  opinion  of  the  court  in  these  case» 
was  given  by  Ch.  J.  Field. 

Emeric  v.  Penninuxn,  26  Cal.  124;  OVonnell 
v.  Dougherty,  32  Cal.  468,  with  many  others. 
The  defendants  had  set  up  title  in  fee  in 
themselves,  to  those  parts  of  the  ranch  which 
they  occupied,  and  began  by  offering  to  show 
title  in  themselves,  by  a  chain  of  title  direct 
from  Pefia,  the  grantee  of  the  ranch. 

The  plaintiff  objected,  because  at  best  it 
could  only  be  an  equity;  that  no  such  defence 
was  set  up  in  their  answers;  and  if  it  had  been,, 
such  a  defense  could  not  be  made  in  the  circuit 
court  of  the  United  States.  To  sustain  the  po- 
sition of  the  plaintiff  in  this,  we  beg  leave  to 
refer  to  the  following  decisions  made  by  this 
court : 

Bennett  v.  Buttericorth,  11  How.  674;  Fenn 
v.  Polme,  21  How.  481,  16  L.  ed.  198;  f^triuffcr 
v.  Young,  3  Pet.  320:  Lessieur  v.  Price,  12 
How.  72;  Oreer  v.  Mezes,  24  How.  275,  10  L. 
ed.  603:  Shcirburn  v.  Cordova,  24  How.  425, 
16  L.  ed.  741;  Hooper, v,  Scheirmer,  2.3  How. 
235,  16  L.  ed.  452;  Bagnell  v.  Broderick,  13 
Pet.  446. 

These  authorities,  we  doubt  not,  are  ample  to 
show  both  our  propositions:  First.  That  hav- 
ing pleaded  a  legal  title  in  themselves,  they 
could  not  set  up  an  equity.  Second.  That  if 
they  had  set  up  an  eouity,  it  could  not  have 
been  sustained  as  a  defense  to  an  action  of 
ejectment,  where  the  legal  title  only  can  be 
used  by  plaintiff  or  defendants. 

Second  exception.  To  the  ruling  of  the  court 
by  which  the  aefendants  were  permitted  to  give 
in  evidence  a  paper  signed  by  Vallejo,  the  con- 
firmee, dated  August  12,   1846. 

The  counsel  for  plaintiff  objected  to  the  re- 
ception of  this  paper  as  evidence,  for  the  de- 
fense, because  the  same  did  not  convey  any  es- 
tate from  Vallejo  to  Hoeppener,  and  that   it 
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wftft  a  mere  license  to  occupy  which  was  ter- 
minated when  Hoeppener  asserted  title  to  or 
attempted  to  convey  the  lands ;  which  was  over- 
ruled by  the  court,  and  excepted  to  by  plaintiff. 

This  is  no  deed  at  common  law,,  because  it 
wants  a  seal  and,  therefore,  bv  the  law  now  in 
force  in  California,  it  would  be  void  as  a  con- 
reyanoe  of  real  estate.  It  was,  however,  exe- 
cuted under  the  Mexican  system.  There,  it  is 
admitted,  no  seal  was  required.  But  there  are 
many  things  lacking  in  this  instrument  that 
were  required  under  that  system.  The  parties 
are  not  mentioned,  and  the  land  intended  to  be 
affected  is  not  described;  nor  is  there  any 
consideration  whatever  expressed;  and  there 
is  nothing  in  it  which  indicates  an  intention  to 
create  any  estate  in  the  land.  It  does  not  de- 
clare that  Vallejo  intends  to  alienate  the  prop- 
erty or  ownership  of  the  land,  nor  to  vest  the 
property  or  dominion  in  Hoeppener.  He  does 
not  gnait  it  to  him,  his  heirs,  nor  assigns ;  nor 
does  it  confer  upon  him  any  right  to  alienate 
or  sell  it;  but  simply  transfers  this  incipient 
right  to  him  for  a  temporary  purpose,  that  he 
may  use  it.  It  is  simply  a  permission  to  use 
the  land.  Under  the  decision  of  Schott  v. 
Burton,  13  Barb.  173,  it  could  not  take  effect 
as  a  feoffment,  becnuf^  Vallejo  himself  had  no 
legal  estate  in  the  land  (he  having  bought  from 
Pei&R  seven  months  before  the  grant  was  made) 
nor  was  there  any  livery  of  seisin.  It  could  not 
stand  as  a  barniin  and  sale,  because  it  does  not 
express  any  valuable  consideration,  and  it  could 
not  operate  as  a  covenant  to  stand  seised  to 
uses,  because  Hoeppener  was  a  stranger  and 
there  was  no  consioeration  of  blood  or  marriage 
betwef^n  him  and  the  grantor,  and  even  if  these 
objections  could  be  overcome,  it  could  not  oper- 
ate to  convey  anything  more  than  a  life  estate, 
because  there  are  no  words  of  inheritance,  and 
when  we  look  for  the  habendum,  which .  in  a 
deed  of  the  fee  is  "to  hold  to  him  and  his 
heirs/'  it  simply  declares  that  the  object  of  the 
instrument  is  that  the  grantee  may  use  the 
land. 

But  when  we  look  at  it  as  an  instrument  un- 
der the  Spanish  system,  it  is  still  less  entitled 
to  be  coitfidei-ed  a  conveyance.  Anyone  who  has 
seen  a  conveyance  under  the  Spanish  law,  will 
say  at  once  thai  this  bears  no  resemblance  to 
such  an  insirtiment;  nor  does  this  instrument 
bear  the  signatures  of  both  parties,  whidi  are 
absolutely  required  by.  the  Spanish  law  to  all 
legal  and  formal  dociimcnts,  to  make  a  valid 
conveyance,  the  one  to  grant  and  the  other  to 
receive:  and  it  will  be  noticed  that  while 
Vallojo  says  he  has  legally  and  formally 
bought,  he  does  not  say  he  sells  it,  nor  are 
there  any  words  used  in  this  document  to  imply 
be  has  received  any  consideration  whatever. 

Me98r9.  E«  D.  wheeler  and  O.  T.  Botta, 
for  defendants  in  error: 

When  we  come  to  the  case  of  V,  8,  v,  Vallejo, 

I  Black,  283.  17  L.  ed.  143,  the  very  confirma- 
tion upon  which  the  plaintiff  relies,  this  court, 
«]ccliiiinjv  t^  pass  iipon  the  operation  or  validity 
of  the  alleged  mesne  conveyance,  simply  de- 
Hares,  reports,  or  decrees,  that  the  title  to  this 
land  vested  in  Peila.  by  grant  from  the  gov- 
ernment of  Mexico.  This  is  the  language  of  the 
court: 

"It  is  the  opinion  of  this  court,  that  the 
original  claim  is  a  good  and  valid  claim,  and 
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that  the  same  should  be,  and  is,  hereby  con- 
firmed." 

No  reference  whatever  is  made  to  the  deriv- 
ative claimant.  It  is  the  validity  of  the  oriffi- 
nat  grant  to  Pefia  that  is  discussed;  and  &e 
court  concludes  by  declaring  as  above. 

Surely,  if  confirmation  has  the  effect  to  vest 
title  at  all,  this  confirmation  vested  the  l^gal 
title  in  Pefla. 

The  plaintiff's  counsel  argues  with  great  ear- 
nestness and  the  citation  of  many  authorities^ 
that  Vallejo  only  acquired  title  by  .virtue  of 
the  confirmation  of  1861 ;  that  he  had  nothing 
to  dispose  of  when  he  conveyed  to  Hoeppener, 
and  that  a  conveyance  under  such  circumstoji- 
ces,  would  at  most  only  carry  an  equitable 
right  to  the  after  acquired  title.  Let  us  apply 
this  doctrine  to  the  conveyance  from  Pefla  Uy 
Vallejo.  Pefia,  at  the  date  of  that  conveyance, 
had  acquired  no  title  to  the-  lands  in  contro- 
versy, and  if  the  conveyance  operated  at  all  up- 
on the  after  acquired  title,  it  only  served  to 
vest  him  with  an  equity  which  Vallejo  trans- 
mitted to  the  plaintiff,  and  which  is  not  suffi- 
cient to  maintain  this  action  of  ejectment. 

If  Vallejo  did  not  acquire  the  title  to  these 
premises  by  virtue  of  the  conveyance  to  him 
from  Pefla,  he  has  never  acquired  it.  If  he  did, 
Aug.  6,  1846,  he  conveyed  it  to  Andres  Hoep- 
pener, the  defendants'  grantor. 

Tlie  words  quien  hara  del  el  uso  qws  mas  l& 
convenga,  which  the  plaintiff  construes  into  a 
license  to  occupy,  are,  in  fact,  the  largest  words 
of  i^rnnt  that  the  grantor  could  use,  and  are 
precisely  equivalent  to  our  "to  him  and  his 
heirs   forever." 

The  supreme  court  of  California  held,  in 
Tohler  v.  FoUom,  1  Cal.  207,  that  under  the 
civil  law,  the  delivery  of  the  possession,  with- 
out any  written  contract,  would  transfer  the 
property. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

The  record  exhibits  five  assignments  of  error, 
all  founded  upon  exceptions  taken  in  the  court 
below  to  the  admission  *or  rejection  of  [*578 
evidence.  Of  these  the  first  is,  in  substance, 
that  the  court  permitted  the  defendants  to 
give  in  evidence  what  it  is  contended  consti- 
tuted at  most  only  an  equitable  right,  and  what 
was,  therefore,  no  defense  against  the  legal 
title  asserted  by  the  plaintiff.  The  exception 
cannot  be  understood  without  a  brief  examina- 
tion of  the  titles  under  which  each  of  the  par- 
ties claimed  the  lands  in  controversy. 

The  title  of  the  plaintiff  had  its  origin  in  • 
provisional  concession  made  by  the  Mexican 
government  to  Lazaro  Pefia  on  the  14t1i  day  of 
October,  1830.  Pefia  was  tlicn  in  possession  of 
the  land,  and  the  concession  was  made  to  him 
with  the  reservation  that  he  should  petition 
for  the  usual  title  from  the  political  govern- 
ment. On  the  13th  day  of  October,  1840,  he  ob- 
tained a  grant  in  the  usual  form  from  IX)ii 
Juan  B.  Alvarado.  then  governor  of  the  De- 
partment of  California,  for  the  land  then 
known  by  the  name  of  **Agua  Caliente."  em- 
bracing the  land  now  in  dispute,  and  on  the  8th 
of  October,  1845,  the  grant  was  approved  by 
the  departmental  assembly.  Before  it  was  made, 
however,  tliongh  after  the  provisional  rcincrs- 
sion,  Peila  conveyed  all  his  interest  in  the  land 
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to  Marmno  G.  Vnllejo.  In  1853  Vallcjo  insti- 
tut<*(l  proceedings,  under  the  act  of  Conjpfre88 
of  March  3,  1851,  for  a  confirmation  of  the 
land  to  )iini,  and  it  was  confirmed  by  the  dis- 
trict court  in  1859.  The  decree  of  confirmation 
-contained  the  following  proviso:  "Provided 
that  this  confirmation  of  the  above  land  to  the 
«aid  M.  G.  Vallejo  shall  be  without  prejudice 
to  the  rights  of  the  legal  representatives  of 
Lazaro  I'cfia,  the  original  grantee,  or  whoever 
may  be  entitled  to  said  lands  under  him:  and 
said  confirmation  to  said  Vallejo  shall  enure  to 
the  benefit  of  any  person,  or  persons^  who  may 
■own  or  be  entitled  to  the  said  land  by  any  title, 
"either  at  law  or  in  equity,  derived  from  the 
original  grantee  by  deed,  devise,  descent,  or 
•otiierwise.'*  T]\e  record  of  the  confirmation  was 
aubxoquently  brought  into  this  court  by  appeal, 
«nd  luTo  it  was  adjudged  that  tlie  decree  of  the 
•district  court,  in  so  fai*  as  it  confirmed  the 
original  grant,  be  affirmed.  It  was  under  this 
decree  of  confirmation  that  the  plaintiflf  claimed, 
574*]  both  through.  *a  deed  of  Anna  Hoep- 
pener,  sole  heir  of  Andres  Hoeppener,  an  al- 
leged grantee  of  Vallejo,  dated  December  21, 
1858.  and  secondly,  by  a  deed  dated  January 
17.   18C3.  from  Vallejo  himself. 

The  defendants  asserted  ownership  of  the 
parcels  of  the  ranqho  **Agua  Caliente,"  now  in 
<?ontroversy,  under  an  alleged  grant  made  by 
Vallejo  to  Andres  Hoeppener.  dated  August  12, 
1840,  about  ten  months  after  the  grant  to  Pefia 
had  been  approved  by  the  departmental  as- 
sembly. 

It  thus  appears  that  both  parties  claimed  un- 
der Pefia  and  Vallejo,  and  a  brief  examination 
will  show  that*  the  nature  of  their  titles  was 
the  same.  If  that  of  the  plaintiff  was  a  legal 
■estute  (which  it  is  not  necessary  to  this  case 
to  decide),  that  of  the  defendants  was  equally 
so.  That  the  right  of  Vallejo  on  the  12th  of 
August.  1840,  when  he  conveyed  the  property  to 
Hoeppener,  was  not  perfect,  must  be  conceded. 
His  claim  had  not  been  confirmed,  and  he  had 
no  patent.  lie  had  nothing  but  the  Mexican  es- 
pediente.  Of  course  the  right  which  he  con- 
•veyed  was  also  imperfect.  But  when  after- 
wards the  district  court  confirmed  tlie  land  to 
liiiii,  the  confirmation  enured  to  the  benefit  of 
his  prior  grantee.  It  was  not  the  acquisition 
•of  a  new  title,  but  the  establishment  of  his 
original  right.  And  this  was  expressly  decreed 
by  the  proviso  already  quoted.  By  that  it  was 
adjudged  that  the  confirmation  should  enure  to 
the  benefit  of  any  person  or  i)ersons  who  owned 
or  were  entitled  to  the  land  by  onv  title  in  law 
or  in  e(|uity.  derived  from  the  original  grantee 
by  deod,  devise,  descent,  or  otherwise.  If,  there- 
fore. Hoeppener  or  his  grantees  held  any  such 
title,  it  was  confirmed  to  them  as  truly  as  if 
he  or  they  had  been  petitioners  for  such  confir- 
mation. Now,  it  is  in  virtue  of  this  decree  of 
the  district  court  that  the  plaintilT  claims.  He 
has  no  standing  without  it.  Asserting  his 
rights  through  it,  the  law  will  not  permit  him 
to  repudiate  any  part  of  its  provisions. 

It  is  argued,  however,  that  the  proviso  to  the 
decree  of  confirmation  was  annulled  by  the  ac- 
tion of  this  court.    To  this  we  do  not  assent. 

The  judgment  upon  the  appeal  was  that  the 
original  grant  to  Lamro  Pefia  was  a  good  and 
575*]  valid  •grant,  and  that  the  decree  of  the 
district  court,  in  so  far  as  it  confirmed  the  orig- 
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inal  grant,  be  itself  affirmed.  This  was  no  re- 
versal of  any  portion  of  the  decree  of  the  dis- 
trict court.  On  the  contrary,  it  left  that  de- 
cree in  full  force  to  all  its  extent.  And  by  re- 
lation it  was  carried  back  to  the  inception  of 
the  title  confirmed.  It  is  a  well-settled  rule 
that  where  several  acts  concur  to  make  a  com- 
plete conveyance  the  original  act  is  preferred; 
and  all  others  relate  to  It.  Vin.  Abr.  290,  Re- 
lation. Mr.  Cruise,  in  his  work  on  Real  Prop- 
erty, Vol.  5,  pp.  210,  211,  says:  "There  is  no 
rule  better  founded  in  law,  reason,  and  conven- 
ience than  this,  that  all  the  several  parts  and 
ceremonies  necessary  to  complete  a  conveyance 
shall  be  taken  together  as  one  act,  and  operate 
from  the  substantial  part  by  relation."  The 
proviso  was,  therefore,  nothing  more  than  a 
declaration  of  what  would  have  been  the  legal 
effect  of  the  decree  without  it.  If,  therefore, 
as  is  insisted  by  the  plaintiff,  the  confirmation 
vested  in  Vallejo  the  legal  title  it  at  the  same 
time  vested  a  legal  estate  in  the  grantees  of 
Vallejo^  or  Pefia,  who  held  portions  of  the 
land  under  conveyances  from  the  confirmees. 

The  second  exception  taken  in  the  court  be- 
low is,  that  the  court  received  in  evidence  an 
instrument  of  writing,  dated  August  12,  1840, 
claimed  by  the  defendants  to  be  a  grant  of'  the 
land  by  Vallejo  to  Andres  Hoeppener,  ai]id  this 
is  the  basis  of  the  second  assignment  of  error. 
The  bill  of  exceptions  shows  that  the  execution 
of  the  instrument  was  duly  proved,  that  *it  was 
indorsed  upon  the  espediente  to  Pefia,  that  at 
the  time  when  the  deed  was  made  Hoeppener 
recived  full  possession  of  the  land  from  Vallejo, 
and  that  he  continued  thereafter  in  such  pos- 
session until  the  land  was  sold  by  him.  It  is 
argued  that  the  deed  was  only  a  license  to  oc- 
cupy, and  not  a  grant  of  the  land,  hence  that  it 
was  revocable  at  will,  conferring  a  mere  ten- 
ancy at  will,  and  not  a  legal  estate.  Certainly 
it  is  a  very  informal  instrument,  and  were  the 
rules  of  common  law  to  he  applied  to  it  there 
would  be  difiiculty  in  maintaining  that  it  was 
a  grant  of  the  fee.  *It  is  to  be  noted,  [•'576 
however,  that  its  character  and  effect  are  to  be 
determined  by  Mexican  law.  It.  was  made  before 
California  had  been  ceded  to  the  United  States. 
In  inquiring  wliat  was  the  intention  and  effect 
of  the  instrument  we  are  not,  then,  to  be  guid- 
ed bjr  the  rules  of  the  common  law  or  by  the 
British  statute  of  uses.  That  it  was  more  than 
a  license  to  occupy  is  plain.  •  Its  language  is, 
"I  grant  and  transfer  {oedo  y  transparo)  all 
the  right  which  I  have  in  the  land  mentioned, 
to  Don  Andres  Hoeppener,  who  shall  make  (or 
have>  such  use  thereof  as  may  be  convenient 
to  him."  These  are  not  words  of  mere  license. 
They  describe  the  subject  of  the  grant,  not  as 
a  possessory  right,  but  as  "all  the  right"  of  the 
grantor  "in  the  land."  Full  effect  cannot  be 
given  to  all  the  words  of  the  instrument  unless 
it  is  held  to  be  a  conveyance  of  all  Vallejo's 
title.  If  the  intent  had  been  to  transmit  less, 
why  describe  the  subject  as  all  right  in  the 
land?  It  is  argued  that  the  words  following 
the  operative  words  of  transmission  to  Hoeppe- 
ner, vis.f  "who  shall  make  such  use  thereof  as 
may  be  most  convenient  to  him,"  indicate  that 
no  more  than  a  license  to  occupy  was  intended. 
They  do  not  appear  to  us  to  warrant  any  such 
inference.  Thev,  or  other  words  of  like  im- 
port,  are  common  in   Mexican  grants  which 
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"hare  been  heM  to  he  conveyances  of  the  entire 
estate  of  the  ;jrantor!S.  Vidf,  Mays  v.  Bona,  7 
Cnl.  154:  Haixiis  v.  Dale,  18  Cnl.  3G2:  and  Mul- 
ford  V.  Le  Franc,  20  Cal.  88.  In  the  latter  case 
the  effect  of  such  clauses  is  considerably  dis- 
cussed. Instead  of  being  words  of  limitation 
or  restriction,  they  seem  rather  intended  to 
confer  the  larji^st  dominion.  And  in  our  law 
they  have  been  held  to  enlarge  into  a  fee,  a  de- 
Ti>f  wliioh,  without  them,  would  have  been 
only  a  life  estate. 

If  there  were  any  doubts  respecting  the  deed, 
whether  it  was  intentled  as  a  grant  or  a  license, 
they  would  be  dispelled  by  noticing  the  con- 
struction manifestly  given  to  it  by  the  parties. 
Thi§^  if  an  aid  that  may  always  be  called  in 
when  the  meaning  of  a  contract  is  ambiguous. 
Trtnch  V.  Carhart,  1  X.  Y.  102,  and  cases- there- 
in cited:  U.  S.  v.  Appleton,  1  Sumn.  502,  503. 
577*]  There  was  no  'necessity  for  reducing  to 
writing  a  mere  license.  Yet  this  contract  was 
in  the  form  of  a  conveyance,  reduced  to  writ- 
ing, and  indorsed  upon*  the  espediente.  There 
was  no  necessity  of  livery  of  seisin  if  the  deed 
was  a  mere  license,  yet  Hoeppener  was  actually 
put  into  possession  of  the  land  by  the  grantor, 
and  he  or  his  grantees  retained  the  possession 
unchallenged,  so  far  as  it  appears,  from  Auszust 
12,  1846.  until  this  suit  was  brought.  Vallejo 
never  claimed  any  right  until  1863.  when  he 
made  a  grant  to  the  plaintiff,  not  of  the  land, 
but  of  "all  his  right,  title  and  interest"  in  it. 
In  addition  to  all  this  the  plaintiff  recogni/.ed 
a  )Kis>ihle  right  in  Anna  Hoeppener.  the  heir 
of  Andres  Hoeppener,  by  taking  a  deed  from 
her  •jrantee,  to  whom  she  had  conveyed  her 
**right.  title,  and  estate'*  in  the  tract  of  land, 
in  the  year  1858.  These  facts  tend  strongly  to 
show  that  the  parties  understood  Vallejo's 
deed  as  conveying  to  Hoeppener  absolute  own- 
ership of  the  land  descril>ed  in  it. 

It  IS  insisted,  however,  that. even  if  the  intent 
was  to  convey  the  land,  instead  of  mere  license 
to  oci't'py  it,  the  instrument  was  ineffectual,  be- 
-c^uj^'  informal.  It  is  said  that  it  did  not  con- 
tain all  the  requisites  of  a  valid  Mexican  grant. 
It  is  donbtful  whether  this  point  was  made  in 
the  court  below.  Jt  does  not  distinctly  "appear 
in  the  bill  of  exceptions  that  it  was  ui*ged  as  an 
objection  to  the  admission  of  the  \leed.  The 
objection  appears  rather  to  have  been  that 
Hoeppener  obtained  by  the  deed  a  mere  license, 
which  tenninated  when  he  asserted  title  to  the 
land,  or  attempted  to  convey  it.  Such  was  the 
reason  stated  for  the  objection  in  the  bill  ten-, 
dered  by  the  plaintiff.  But  assuming  that  it  is 
presented  for  our  consideration,  we  are  of  opin- 
ion the  deed  contains  all  that  was  necessary 
to  constitute  an  operative  grant.  Tliat  it  was 
executed  and  delivered,  and  that,  in  pursuance 
of.  it.  Hoeppener  was  put  into  possession  by 
the  grantor,  are  facts  that  are  not  controverted. 
Tlii-*  is  all  that,  under  the  civil  law,  is  neces- 
sarr  to  transfer  titles.  Liverv  of  seisin  is 
the  controllinff  fact.  Admitting  that,  under 
the  Mexican  law.  a  contract  in  writing  was 
necessary  to  a  private  conveyance,  it  is  never- 
t!u'l<*«R  true  that  the  form  of  the  instrument 
678*  J  was  not  •material.  Any  form  would 
answer  that  manifested  an  intent  to  convey. 
Here  were  words  of  grant  {cedo  y  trans- 
jmro).  The  word  cpdo  (I  grant)  is  the  ordi- 
nary word  used  in  Mexican  conveyance  to  pass 
11  Wall. 


title  to  laniU.  Mulford  v.  Le  Franc,  26  Cal. 
108.  Thougii  the  earlier  cases  in  California  as- 
serted that  the  consideration  or  price  of  the 
grant  nnist  be  mentioned  in  the  written  con- 
tract, or  at  least,  that  it  must  be  mentioned  a 
price  was  paid,  the  later  cases  have  asserted  a 
different  doctrine.  Havens  v.  Dale,  18  Cal.  366; 
Merle  v.  Mathctcs,  26  Cal.  455.  It  is  quite 
clear  that  in  no  case  could  mention  of  a  price 
ever  have  been  deemed  necessary  when  there 
was  no  price, — when  the  transaction  was  a  gift. 
In  such  a  case  a  writing  without  mention  of  any 
consideration,  coupled  with  liverj'  of  seisin, 
or  delivery  of  possession,  would  consummate 
the  transfer.  It  would  answer  no  good  purpose 
to  review  the  authorities  upon  this  subject. 
Suffice  it  to  say,  that  in  view  of  the  language  of 
the  instrument,  of  the  facts  that  Vallejo  put 
Hoeppener  into  possession  under  it,  and  that 
the  grantee  and  his  successors  in  the  title  re- 
mained in  unchallenged  possession  for  more 
than  seventeen  years  before  this  suit  was 
brought,  we  are  constrained  to  hold  that  it 
amounted  to  a  conveyance-  of  all  right  to  tho 
lands  which  Vallejo  had. 

The  third  assignment  of  error  is  founded  up- 
on the  third  exception  taken  in  the  court  l)elow. 
It  is,  in  substance,  that  the  court  received  in 
evidence  a  deed  from  Hoeppener  to  Carlos 
Glein,  dated  December  1,  1847.  It  was  offered 
with  sundry  other  conveyances,  by  which  the 
title  conveyed  to  Glein  became  vested  in  Whit- 
man, one  of  the  defendants  in  error.  In  the 
deed  from  Hoeppener,  thus  received,  the  sub- 
ject of  the  grant  was  described  as  follows:  *'A11 
that  certain  tract  and  parcel  of  land,  contain- 
ing 300  acres,  more  or  less,  being  a  portion  of 
the  rancho  named  *Agua  Caliente,*  as  trans- 
ferred to  the  said  Andres  Hoeppener  by  M.  G. 
Vallejo,  the  said  300  acres  bemg  more  partic- 
ularly bounded  and  described  as  follows,  to 
wit:  On  the  west  side  by  Sonoma  Creek,  on 
the  east  side  by  the  Napa  hills,  on  the 
north  by  •Yeltan's  farm,  and  on  the  [*679 
south  by  land  of  Ernest  Rufus."  In  connection 
with  the  offer  of  this  deed  it  was  proved  that 
(jrlein,  the  grantee,  at  the  time  of  h\s  purchase, 
took  possession  of  the  tract  thus  conveyed  (the 
same  now  held  by  Whitman)  and  paid  a  valu- 
able consideration  for  it;  and  that  all  the  suc- 
ceeding grantees,  including  Whitman,  paid  val- 
uable considerations  for  their  grants  at  the 
times  of  their  several  purchases,  and  took  pos- 
session of  the  land,  remaining  in  open  and  no- 
torious possession  while  their  interests  con- 
tinued. Whitman  still  retaining  his.  It  was 
also  proved  that  when  Steinbacli,  the  plaintiff, 
acquired  his  title  to  /he  Agua  Caliente  rancho. 
Whitman  was  in  the  open  and  notorious  pos- 
session of  the  tract,  claiming  to  own  the  same. 

To  the  admission  of  this  deed  from  Hoeppe- 
ner to  Glein  the  plaintiff  objected,  for  two  rea- 
sons assigned  at  the  time.  The  first  of  these 
was  that  the  deed  did  not  import  to  convey 
the  title  to  any  particular  tract  of  land:  and 
the  second  was,  that  it  created  no  legal  estate, 
and  that  it  was,  therefore,  incompetent  evidence 
for  any  issue  made  in  the  action.  Neither  of 
these  reasons  is,  in  our  opinion,  well  founded. 
The  first  rests  upon  a  mistake  of  fact.  We  are 
unable  to  perceive  that  there  was  insufficient 
certaintv  in  the  deaeription  of  the  land  granted, 
it  was  identified  by  giving  natural  boundaries 
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for  both  its  east  and  west  sides,  and  by  calls 
for  adjoining  proprietors  upon  the  north  and 
the  south.  This  was  enough.  In  regard  to  the 
second  reason,  we  remark  that  the  entire  deed 
is  not  before  us.  It  is  not  found  in  the  record, 
and  there  is  nothing,  therefore  to  show  that  it 
did  not  convey  all  the  estate  which  Hoeppener 
had  ac<]uired  by  the  deed  to  him  from  Vallejo. 
If  it  did  not,  it  was  incumbent  upon  the  plain- 
tiff in  error  to  show  the  fact  by  exhibiting  to 
us  the  deed  itself.  We  infer,  from  the  course 
of  the  argument,  that  the  objection  was  intend- 
ed only  to  reassert  that  Hoeppener's  title  was 
a  mere  equity.  The  worthlessness  of  that  as- 
sertion has  already  been  sufficiently  considered. 
The  fourth  excention  is  quite  similar  to  the 
third.  It  is  that  the  court  received  in  evidence, 
against  the  objection  of  the  plaintiff,  a  deed, 
dated  November  14,  1846,  from  Andres 
580*]  •Hoeppener  to  J.  Jacob  Dopken^  whose 
title  subsequently  passed  to  Martha  C.  Wat- 
riss.  another  of  the  defendants.  The  deed  was 
for  six  hundred  and  forty  acres,  part  of  the 
rancho  "Agua.Caliente"  granted  to  Pefia,  con- 
firmed to  X'allejo  and  conveyed  by  him,  as 
above  mentioned,  to  Hoeppener.  Standing  by 
itself,  the  deed  is  indefinite  in  its  description 
of  the  land  intended  to  be  granted,  and  an  in- 
sufiicient    deftignation    of    the    subject    of    the 

frant.  But  it  was  not  offered  or  received  alone, 
t  was  made,  as  will  be  perceived,  while  the 
country  was  under  Mexican  rule,  and  its  offer 
was  attended  by  proof  of  what  amounted  to 
livery  of  seisin, — ^an  actual  putting  of  the  gran- 
tee into  possession  under  it,  and  a  maintenance 
of  that  possession  from  1846  until  1864.  when 
this  suit  was  brought.  It  had  been  admitted, 
when  the  deed  was  received  in  evidence,  that 
Vallejo  had  put  Hoeppener  into  possession  of 
the  entire  -rancho,  and  that  Hoeppener  con- 
tinued in  possession  until  he  sold  to  Dopken, 
when  he  retired,  and  allowed  his  grantee  to 
take  possession  of  the  tract  sold.  This  was  a 
parol  identification  followed  by  long  possession 
unchallenged.  Considering  the  looseness  of  j 
Mexican  grants  at  that  time  and  the  acquies-  ' 
conce,  for  so  many  years,  of  the  grantor  and  all 
claiming  under  nim,  we  cannot  say  that  the 
deed,  in  connection  with  this  other  evidence, 
was  erroneously  admitted. 

The  only  remaining  assignment  of  error  is 
that  the  court  refused  to  allow  the  plaintiff  to 
give  evidence  in  rebuttal  to  prove  that,  even  if 
the  deed  shown  by  the  defendants  from  Hoep-  ' 

g'ner  did  make  out  an  equity  in  his  grantees, 
oeppener  failed  to  perform  the  conditions  up-,  i 
on  which  Vail e jo's  grant  was  made  to  him.  up- 
on which  the  equity  rested  and,  therefore,  that 
the  equity  expired. 

A  few  Words  will  dispose  of  this.  If  the  as- 
signment correctly  represented  what  was  the 
ruling  of  the  court,  it  would  be  a  sufficient  an- 
swer to  it,  that  the  deed  from  Vallejo  to  Hoep- 
pener was  unconditional  and,  therefore,  that 
his  title,  and  that  of  his  grantees,  was  not  de- 
pendent upon  the  performance  or  nonperform- 
ance of  conditions.  But  the  court  made  no  such 
refusal  as  that  of  which  the  plaintiff  coin- 
581*]  plains.  •What  the  court  did  rule  was 
that  Hoeppener's  statements,  made  after  he 
had  conveyed  the  land  to  others,  could  not  be 
admitted  to  invalidate  his  deeds.  Surely  such 
a  ruling  requires  no  vindication. 
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Finding  no  error  in  the  record,  the  judgmeni 
is  affirmed. 


P.  H.  MORGAX  et  al.,  Commissioners  of  thft 
Bank  of  Louisiana,  Appis,, 

r. 
JOHN  THORXHILL  et  aU 

(See  8.  C.  11  Wall.  60-81.) 

Jurisdiction  over  decrees  in  l>ankruptcy — when 
this  court  has  not — final  decrees^ 

This  court  has  no  Jurisdiction  to  revise  a  decree 
of  the  circuit  judxe.  rendered  by  virtue  of  the  spe- 
cial power  conferred  to  exercise  a  general  superin- 
tendence and  jurisdiction  in  all  cases  and  questions 
arising  under  rbe  bankrupt  act.  conferred  by  tbe  2d 
section  of  said  act,  to  be  exercised  in  term  or  vaca- 
tion. 

Decrees  In  equity.  In  order  that  they  may  be  re- 
;  examined  in  this  court,  must  be  final  decrees  ren- 
dered  in   term   time,  as  contiadistlnffulshed   froqpi 
,  mere  Interlocutory  decreet,  or  orders  which  may  be 
,  entered  at  chambers. 

I  [Xo.  218.] 

Argued  Jan.  6,  IS71.     Dicidcd  Feb.  27,  1S7U 

A  PPEAL  from  the  Circuit  Court  of  the  Unit- 
i±  ed  States  for  the  District  of  Louisiana. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  ap- 
1  pear,  in  the  opinion  of  the  court. 
I      J/rwrs.    C.    CusliiiiK    and     Thomas   Allen 
Clarl'c,  for  appellees: 
,      The  appeal  m  this  case  should  be  dismisised 

on  the  following  grounds: 
'      1.  Because  the  decree  appealed  from  was  ren- 
I  dered  by  the  circuit  judge,  by  virtue  of  the- 
spiH^ial  power  conferred  on  the  circuit  court  or 
the  judge  thereof,  to  exercise  a  general  superin- 
I  tendence  and  jurisdiction  of  all  cases  and  ques- 
tions aris'ing  under  the  bankrupt  act,  conf«»rred 
by  the  1st  section  of  said  act,  to  be  exercised 
by  the  said  circuit  court  or  the  judge  thereof, 
in  term  time  or  vacation;  from  which  class  of 
decree  no  appeal  lies. 

By  reference  to  the  bankrupt  act,  14  Stat,  at 
L.  51$,  it  will  be  seen  that,  by  the  2d  section  of 
said  act,  the  circuit  court  is  invested  with  a 
peneral  superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  under  this  act: 
and  except* when  special  provision  is  otherwise 
luadf.  may.  upon  bill,  petition  or  other  pro.fss 
of  any  party  aggrieved,  hear  and  deteriuine  the 
case  in  n  court  of  equity.  Tlie  powers  and 
duties  hereby  granted  may  be  exercised,  either 
hy  said  court  or  by  any  justice  thereof,  in 
term  time  or  vacation. 

By  the  8th  section  of  the  bankrupt  act  it  is 
further  provided: 

**That  appeals  may  be  taken  from  the  dis- 
trict court  to  the  circuit  courts  in  all  cases  in 
equity,  and  writs  of  error  may  be  allowed  to 
said  circuit  courts  in  cases  at  law." 

The  8th  section  regulating  appeals,  makes  no 
change  in  the  general  law  of  appeals,  except  in 
reference  to  the  amount  and  time  within  which 
an  appeal  must  be  taken,  in  which  it  is  less 
favoraole  than  the  general  law  on  regulating 
appeals. 

An  appeal,  therefore,  from  the  district  court 
can  only  be  taken  to  the  circuit  court,  in  the 
cases  in  which  it  can  be  taken  ordinarily;  that 
is.  it  must  be  taken  from  a  final  decree  of  the 
district  court. 
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In  all  other  cases,  where  the  circuit  court 
aet»  in  matters  of  bankruptcy,  it  is  by  virtue  of 
the  special,  comprehensive,  and  almost  univer- 
sal power  of  superintendence  conferred  by  the 
2d  section  of  the  act. 

By  the  2d  section  of  the  act,  the  circuit  court 
ha^  a  ^neral  "superintendence  of  all  cases  and 
questions  arising  under*'  the  bankrupt  act.  The 
only  exception  to  this  general  jurisdiction  of 
superintendence,  is  in  the  case  of  appeals  and 
writs  of  error. 

The  cases  in  which  an  appeal  lies  to  the  Su- 
preme Court  of  the  United  States  under  the 
iMUtkrupt  act  are  necessarily  limited  to  such 
final  decrees  made  in  the  circuit  court  as  have 
been  made  in  cases  brought  there  by  appeal,  or 
originating  there. 

The  act  provides: 

''In  cases  arising  under  this  act,  no  appeal 
cr  writ  of  error  shall  be  allowed  in  any  case 
from  the  circuit  courts  to  the  Supreme  Court 
of  the  United  States,  unless  the  matter  in  dis- 
pute exceeds  $2,000." 

The  case  did  not  come  into  the  circuit  court 
by  appeal  from  the  district  court,  nor  did  it 
originate  in  the  circuit  court.  It  was  the  result 
of  an  application  to  the  circuit  judge,  under 
the  special  powers  of  superintendence  given  him 
by  the  2d  section  of  the  bankrupt  act.  The 
inntter  was  brought  before  the  circuit  judge  by 
petition,  invoking  the  special  revisory  jurisdic- 
tion of  the  circuit  judge. 

It  is  a  familiar  principle  of  law,  that  the  ap- 
pellate jurisdiction  of  this  court  does  not  in- 
«Inde  a  decree  under  a  law  conferring  a  new 
and  special  jurisdiction,  in  which  no  remedy 
by  appeal  is  granted. 

U.  8.  V.  Nourse,  6  Pet.  470. 

The  decree  or  order  appealed  from  in  this 
«ase,  was  made  under  a  law  conferring  a  new 
and  special  jurisdiction  on  the  circuit  judge. 

From  the  exercise  of  this  special  jurisdic- 
tion, no  appeal  is  given. 

The  general  superintendence  granted  to  the 
circuit  judee  by  tne  2d  section  of  the  bankrupt 
act.  is  to  be  exercised  by  him  in  court  or  at 
Cambers. 

This  is  a  controlling  fact,  to  show  that  no 
right  of  appeal  was  intended  to  be  given  from 
the  decisions  of  the  circuit  judge,  in  the  exer 
«ise  of  this  power  of  superintendence. 

The  exercise  of  the  appellate  power  of  this 
oourt  is  confined  almost  exclusively  to  the  final 
Judgments  or  decrees  of  the  circuit  court,  ren- 
dered in  term  time. 

The  Supreme  Court  in  the  case  of  U,  8,  v. 
y curat,  8ujrra,  commenting  on  the  fact  that,  in 
the  case  then  before  the  court,  the  judge  of  the 
court  below  was  authorized  to  act  at  cnambers, 
say:  "From  a  decision  of  the  district  judge  out 
of  court,  how  could  the  government  appeal  to 
the  circuit  court?" 

The  order  or  decree  appealed  from  in  this 
case  was  made  by  the  judge  out  of  court. 

Final  decrees  are,  according  to  our  practice, 
rendered!  in  court.  The  decree  in  this  case  was 
rendered  out  of  court.  Only  interlocutory  de- 
crees are  rendered  out  of  court. 

J/esara.  W.  M.  Erarta,  P.  Phillips  and 
EduAtrd  PhUlipa  d  Cooley,  for  appellants: 

It  was  deciaed  that  under  the  oankrupt  act 
of  Aug.  10,  1841,  there  was  no  appeal  to  this 
court.  But  this  decision  rested  entirely  upon 
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I  the  construction  of  Its  various  provisions,  show- 
'  ing  that  its  proceedings  were  to  be  conducted  in 
a  summary  manner.  The  jurisdictional  clause 
declared  that  they  were  to  "be  exercised  sum- 
marily, in  the  nature  of  summary  proceedings 
in  equity." 

Nelson  v.  Garland,  I  How.  265;  Ex  parte 
Bk.  of  N,  O.  3  How.  317. 

There  are  no  such  provisions  in  the  present 
bankrupt  act.  On  the  contrary,  the*most  am- 
ple provisions  are  made  for  appeals  and  writs 
of  error  from  the  district  to  the  circuit  courts 
(8th  sec),  while  by  another  section  the  cir- 
cuit court  is  vested  with  a  general  superintend- 
ence and  jurisdiction  of  all  questions  and  cases 
arising  under  this  act;  and  except  when  provi- 
sion is  otherwise  made,  may,  upon  bill,  petition 
or  other  process  of  any  party  aggrieved,  hear 
and  determine  the  case  m  a  court  of  equity, 
and  these  powers  and  duties  may  be  exercised, 
either  by  the  said  court  or  any  justice  thereof, 
in  term  time  or  vacation.     14  $tat.  at  L.  518. 

The  revisory  power  of  the  circuit  court  was 
thus,  in  one  form  or  another,  extended  over  the 
whole  matter  confided  to  the  jurisdiction  of  the 
district  court,  and  if  the  act  had  been  silent  as 
!  to  an  appeal  to  this  court  from  the  circuit 
court,  it  would  have  been  maintainable  under 
the  acts  of  1789  and  1803.  Ex  parte  Zellner, 
9  AVall.  246.  19  L.  ed.  666. 

But  the  act  is  not  silent'.  The  9th  section  de* 
Clares  that  no  appeal  or  writ  of  error  shall  be 
allowed  in  any  case  from  iae  circuit  to  the  Su- 
preme Court,  unless  ihe  matter  in  dispute  shall 
exceed  $2,000. 

The  10th  section  authorizes  this  court  to 
make  rules  to  regulate  the  practice  and  proced- 
ure upon  appeals. 

It  is,  therefore,  evident  that  Congress  as- 
sumed that  appeals  would  be  taken  from  the 
circuit  court  and  contented  itself  with  alone 
regulating  the  amount  which  gave  the  juris- 
diction. 

If,  therefore,  the  decree  is  final  and  the 
amount  in  controversy  exceeds  $2,000,  the  ap- 
peal is  well  taken. 

The  district  court,  by  its  judgment,  had  tak- 
en from  the  administrators  appointed  by  the 
laws  of  the  state,  an  estate  worth  many  hun- 
dred thousand  dollars.  The  administrators  had 
a  personal  interest  in  their  salaries  of  $3,000 
per  annum  of  which  they  were  deprived.  This 
judgment  was  affirmed  by  the  decree  of  the  cir- 
cuit court,  and  the  rights  set  up  in  the  peti- 
tion of  review  were  denied. 

A  decree  which  changes  and  transfers  the 
right  of  property  in  litigation  is  a  final  de- 
cree ;  for  if  otherwise,  irreparable  injury  would 
be  incurred  before  redress  could  be  had. 

Dean  v.  Neleon,  improperly  reported  as 
Thompson  ▼.  Dean,  7  Wall.  345,  19  L.  ed.  96. 

It  is  urged  by  Mr.  Cushing  that  no  appeal 
lies  in  this  case,  because  the  matter  was  bnefore 
the  circuit  jud^  by  petition  invoking  the  spe- 
cial  revisory  jurisdiction. 

That  is,  no  appeal  lies,  though  it  be  admit- 
ted that  the  decree  is  final  and  that  the  amount 
in  controversy  exceeds  $2,000,  because  the  case 
was  not  earned  from  the  district  court  in  the 
form  of  an  appeal  or  writ  of  error,  under  the 
8th  se^ion. 

But  it  is  a  mistake  to  suppose  that  the  ap- 
pellate  power   is   confined    to   any   particular 
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form.  It  IP  ordinarily  exercised  by  appeal  or 
writ  of  error.  In  many  caues  under  statute,  it 
is  done  by  a  certificate  of  division  or  the  legis- 
lature may  provide  that  it  should  be  exercised 
by  certiorari,  petition  for  review,  or  by  any 
otlier  process  deemed  convenient. 

It  is  further  objected  that  no  appeal  lies 
when  the  special  jurisdiction  is  exercised,  he- 
causse  it  is  provided  that  the  decree  may  be 
reudere<l  by  the  court  or  by  any  justice  thereof, 
in  term  time  or  vacation. 

Terms  of  court  arc  the  arbitrary  creations  of 
statute,  which  may  be  modified  or  abolished  by 
statute. 

Is  it  any  less  the  exercise  of  judicial  power 
to  «Iecide  a  case  in  vacation?  If  this  judicial 
power  be  exercised  by  a  subordinate  tribunal, 
what  is  there  in  the  nature  of  things,  which 
should  free  it  from  the  supervision  of  the  supe- 
rior court?  If  ihere  be  a  lack  of  formality  in 
the  discharge  of  judicial  functions  in  vacation, 
it  would  seem  to  be  more,  not  less,  important 
tliat  such  proceeding  should  be  reviewed  by 
the  superior  court. 

^luch  reliance  is  placed  upon  an  expression 
wrcncheil  from  the  opinion  in  U.  »^.  v.  .Your«e, 
6  Pet.  470.  "From,  a  decision  of  the  district 
judjre.  out  of  court,  how  could  the  government 
appeal  to  the  circuit  court?" 

This  is  said  by  way  of  illustration  or  argu- 
ment. The  court  had  already  decided  the  point 
in  issue,  to  wit:  that,  by  the  true  construction 
of  tlu'  act  of  1820,  the  government  was  exclud- 
ed from  the  right  of  api)eal. 

Whether  the  right  of  appeal  exists  in  a  given 
ca'-e.  is  one  purely  of  statutorj'  construction: 
anil  the  question  now  before  the  court  is 
whether  the  powers  conferred  by  the  2d  sec- 
tion of  the  bankrupt  act  in  the  circuit  court, 
are  withdrawn  from  the  supervisory  jurisdic- 
tion of  this  court  because  of  the  provision  that 
**the  powers  and  duties  hereby  granted  may  be 
exfvcised  eitlier  by  said  court,  or  by  any  jus- 
tice thereof,  in  term  time  or  vacation." 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Exclusive  original  jurisdiction,  in  all  mat- 
ters and  proceedings  in  bankruptcy,  is  con- 
ferred by  the  acts  of  Congress  upon  the  district 
courts,  but  in  case  of  a  vacancy  in  the  office  of 
a  district  judjre,  or  in  case  the  district  judge 
shall,  from  sickness,  absence,  'or  other  disabil- 
ity b<*  !»nnble  to  act,  the  circuit  judge  may  make 
all  necessary  rules  and  orders  preparatory  to 
the  final  hearing,  and  Ciiuse  the  same  to  be  en- 
tered or  issued,  as  thp  case  may  require,  by  the 
clerk  of  the  district  court.  14  Stat,  at  L.  517; 
IG  Stat,  at  L.  174. 

Certain  occurrences,  during  the  late  civil 
Tvar.  so  cripple<l  the  resources  of  the  Bank  of 
Louisiana  that  the  directors  became  unable  to 
comply  with  the  requisitions  of  their  charter. 
Proceedings  were  accordingly  instituted  by  the 
attorney  general  of  the  state,  under  the  act 
"To  Provide  for  the  Liquidation  of  Banks,"  in 
the  proper  court  of  the  state,  to  forfeit  the 
chai-ter  of  the  bank,  and  on  the  20th  day  of 
May.  1808,  a  decree  was  entered  in  the  case 
that  the  charter  of  the  bank  be  declared  forfeit- 
ed, and  that  its  affairs  be  liquidated  according 
to  law. 
62 


Pursuant  to  that  decree  the  appellants  were 
appointed  commissioners  for  that  purpose,  and 
the  record  shows  that  they  accepted  the  trust,- 
that  they  took  the  required  oaths,  that  they 
gave  the  necessary  bonds,  that  they  entered  up- 
on the  discharge  of  their  duties,  and  that  thev 
continued  to  administer  the  affairs  of  the  bank 
until  the  20th  of  May  of  the  following  year, 
when  the  appellees,  or  the  first  three  named, 
filed  a  petition  in  the  district  court  for  that 
district,  'praying  that  the  bank  and  the  ['TS 
said  conmiissibners,  in  their  character  as  such, 
might  be  declared  a  bankrupt,  and  that  a  war- 
rant might  issue  to  take  possession  of  the  es- 
tate of  the  bank  in  the  hands  of  the  commis- 
sioners. 

They  represented  in  their  petition  that  the 
hank  and  the  commissioners  iiad  each,  within 
six  months  preceding  the  date  of  the  i>etition, 
connnitted  an  act  of  liankruptcy,  that  the  cor- 
|K)ration  had  for  a  long  time  suspended  pay- 
ment of  its  commercial  paper,  and  that  the 
commissioners  had,  within  the  same  period^ 
made  ceiiain  payments,  and  transferred  cer- 
tain assets  of  the  bank  in  payment  of  its  debts, 
with  intent  to  give  a  preference  to  certain  cred- 
itors of  the  bank.  Special  reference  to  the  sup- 
plemental petition  is  unnecessary,  as  the  rep- 
resentations of  the  petition  are  substantially^ 
the  same,  and  the  two  wer^  heard  together  ia 
the  court  below. 

Three  several  injunctions  were  granted  in 
the  case  by  the  district  judge  sitting  in  bank- 
ruptcy, and  on  the  11th  of  Januarj',  1870,  the 
district  court  entered  a  decree  that  the  bank 
was  a  bankrupt.  Within  ten  tiays  from  the 
date  of  the  decree,  a  petition  for  a  review  of 
those  orders  and  decrees  was  filed  bv  the  com- 
missioners  in  the  circuit  court,  under  the  2d 
section  of  the  bankrupt  act,,  and  the  circuit 
court  having  first  heard  the  parties,  on  the  2d 
of  March.  1870,  entered  a  decree  affirming  the 
orders  and  decrees  of  the  district  court.  Ap- 
plication was  immediately  made  by  the  commis- 
sioners for  an  appeal  to  this  court,  which  waa 
refused  by  the  circuit  judge,  but  it  was  ulti- 
mately granted  by  one  of  the  associate  justices 
of  this  court,  more  than  ten  days,  however,, 
subsequent  to  the  date  of  the  decree  of  the  cir- 
cuit court. 

^asonable  application  for  the  appeal  having 
been  made  and  a  sufficient  bond  tendered,  the 
appellants  contended,  and  still  contend,  that 
the  appeal  as  subsequently  allowed  operated  as 
a  supersedeas  from  the  date  of  the  first  appli- 
cation. Different  views,  however,  were  enter- 
tained by  the  district  judge,  and  on  the  20th  of 
March,  1870,  he  passeil  an  order  directing  the 
marshal  to  resume  possession  *of  all  such  [*7^ 
portion  of  the  assets  of  the  bank  as  he  had 
surrendered  to  the  commissioners. 

Dissatisfied  with  that  order  the  commission- 
ers applied  to  the  associate  justice  of  this 
court  assigned  to  that  circuit  to  vacate  that  df* 
der  and  to  enforce  the  supersedeas  supposed  ta 
have  been  created  by  the  appeal  as  allowed  in 
pursuance  of  the  last  application.  His  opin- 
ion was  that  the  appeal,  as  allowed,  related 
back  to  the  date  of  the  original  application  for 
the  same  to  the  circuit  judge,  and  that  it 
operated  as  a  supersedeas,  the  same  as  it  would 
have  done  if  it  had  been  granted  within  ten 
davs  from  the  date  of  the  decree  dismissing  the 
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petition  for  a  review  and  affirming  the  decree 
adjudging  the  corporation  a  bankrupt. 

InHueuced  by  those  viewa  he  made  a  decree 
that  all  the  orders  in  the  cause  subsequent  to 
the  2l8t  of  January,  1870,  should  be  vacated 
and  annulled,  leaving  the  injunction  of  that 
date  panted  by  the  circuit  judge  in  full  force. 
Certain  other  or<ler8,  nevertheless,  were  subse- 
quently made  by  the  district  judge;  as,  for  ex- 
ample, he  passed  an  order  for  the  appointment 
of  receivers,  and*  another  giving  the  appointees 
authority  to  pay  rents,  expenses,  ana  charges 
incurred  by  tliem  out  of  the  funds  of  the  bank. 
Special  objection  is  made  by  the  appellants  to 
those  orders  as  forbidden  by  the  supersedeas, 
bnt  the  main  purpose  of  the  appeal  wnen  taken 
was  to  reverse  the  decree  of  the  circuit  court  af- 
fintfing  the  decree  of  the  district  court,  and  dis- 
missing their  petition  praying  for  a  reversal  of 
that  decree. 

Since  the  appeal  waa  entered  the  appellees 
have  filed  a  motion  to  dismiss  the  sanic,  upon 
the  ground  that  no  appeal  lies  to  this  court 
from  a  decree  of  the  circuit  court  rendered  in 
the  exercise  of  the  special  jurisdiction  conferred 
upon  that  court  by  the  first  clause  of  the  2d 
section  of  the  bankrupt  act.  14  Stat,  at  L.  518. 

Circuit  c«iurt«  have  a  general  superintendeneo 
and  jurisdiction,  by  virtue  of  that  clause,  of  all 
ca»e8  and  questions  arising  under  that  act,  witli- 
75*]  in  and  for  the  districts  where  the  ♦pro- 
ceedings in  bankruptcy  are  pending,  and  the 
provision  is,  that  those  courts  may,  upon  bill, 
petition  or  other  proper  process,  of  any  party 
aggrieve,  except  when  s))ecial  provision  is 
otherwise  made,  hear  and  determine  the  case 
(as),  in  a  court  of  equity,  but  the  next  clause  of 
the  same  section  provides  that  the  iK)wer8  and 
jurisdiction  thereby  granted  may  be  exercised 
either  by  said  court  or  by  any  justice  thereof, 
in  term  time  or  vacation,  and  neither  of  the  two 
clauses  makes  any  provision  for  an  appeal  in 
any  such  case  to  this  court,  whether  the  case  or 
question  presented  or  involved  in  the  bill,  peti- 
tion or  other  proper  process  is  submitted  to  the 
court  or  to  a  justice  thereof,  or  whether  the  case 
or  question  is  heard  or  determined  in  vacation 
or  in  term  time. 

Apart  from  these  two  provisions,  the  third 
clause  of  the  section  provides  that  circuit  courts 
shall  also  have  concurrent  jurisdiction  with  the 
district  courts  of  all  suits  at  law  or  in  equity 
which  may  or  shall  be  brought  by  the  assignee 
in  bankruptcy  against  any  person  claiming  nn 
adverse  interest,  or  by  such  person  against  such 
assignee  touching  any  property  or  rights  of 
property  of  such  bankrupt  transferable  to  or 
vested  in  such  assignee. 

Controversies,  in  order  that  they  may  be  cog- 
nizable under  that  clause  pf  the  section,  either 
in  the  circuit  or  district  court,  must  have  re- 
spect to  some  property  or  rights  of  property  of 
the  bankrupt  transferable  to  or  vested  in  buch 
assignee,  and  the  suit,  whether  it  be  a  suit  at 
law  or  in  equity,  must  be  in  the  name  of  one 
of  the  two  parties  described  in  thai  clause  and 
ngainst  the  other.  All  three  of  those  con- 
ditions must  concur  to  give  the  jurisdiction,  but 
where  they  all  concur,  the  party  suing  may,  at 
his  election,  commence  his  suit  either  in  the 
circuit  or  district  court,  and  if  in  the  latter,  it 
is  clear  that  the  case,  when  it  has  proceeded  to 
Anal  judgment  or  decree,  may  be  removed  into 
II  Wall. 


the  circuit  court  for  re-examination  by  writ  of 
error,  if  it  was  an  action  at  law,  or  by  appeal 
if  it  was  a  suit  in  equity,  provided  the  debt  or 
damage  claimed  amounts  to  moi*c  than  $r>00,, 
and.  the  writ  of  error  is  seoAonably  «ued 
*out  and  the  plaintiflf  in  error  complies  [*76> 
'*with  the  statutes  regulating  the  granting  of 
such  suits,"  or  the  appeal  is  claimed  and  the 
required  notices  are  given  within  ten  days  from, 
the  judgment  or  decree.  .  14  Stat,  at  L,  520. 

Such  a  suit,  however,  by  or  agaiuMt  such  as- 
signee, or  by  or  against  any  person  claiming  an 
adverse  interest  in  any  such  property  or  rights 
of  pro|>erty,  oiimot  hi  maintained  in  any  court 
whatsoever  unless  the  same  shall  be  brought 
within  two  years  from  the  time  the  cause  of 
action  for  or  against  such  assignee  accrued; 
which  shows  very  satisfactorily  that  the  juris- 
diction conferred  by  the  third  clause  is  other 
and  different  from  the  special  jurisdiction  and 
superintendence  describecl  in  the  first  clause  of 
the  section. 

Where  such  a  suit  bet\i"een  such  partic:*,. 
touching  such  subject-matter,  proceeds  in  a 
circuit  court  to  a  final  judgment  or  decree,  and 
the  debt  or  damage  claimed,  or  the  matter  in 
dispute,  exceeds  the  sum  or  value  of  $2,000,  ex- 
clusive of  costs,  no  doubt  is  entertained  that  the 
judgment  or  decree  may  be  removed  into  thi» 
court  for  re-examination  by  MTit  of  error,  if  the 
judgment  was  rendered  in  a  civil  action,  or  by 
appeal  if  the  decree  was  entered  in  a  Huit  in 
equity,  as  in  other  similar  cases  falling  within 
the  appellate  jurisdiction  of  this  court.  14 
Stat,  at  L.  521 ;  1  Stat,  at  L.  84. 

Creditors  whosf  claims  are  wholly  or  in  part 
rejected,  may  appeal  from  the  decision  of  the 
district  court  to  the  circuit  court  of  the  same- 
district,  if  the  appeal  is  claimed  and  the  re- 
quired notices  are  given  within  ten  days  from 
the  entry  of  the  decree  or  decision,  but  the  ap- 
pellant in  such  a  case  is  required  to  file  in  the 
clerk's  office  a  statement  in  writing  of  his  claim, 
setting  forth  the  same  substantially  as  in  a 
declaration  for  the  same  cause  of  action  at  law, 
and  the  assignee  is  required  to  plead  or  answer 
thereto  in  like  manner,  and  like  proceedings 
shall  thereupon  be  had  as  in  an  action  at  law, 
except  that  no  execution  shall  be  awarded 
against  the  assignee  for  the  amount  of  the  debt 
found  due  to  the  creditor. 

•Assignees,  also,  who  are  dissatisfied  [*77 
with  the  allowance  of  a  claim  preferred  by  a 
creditor,  may  also  appeal  from  the  decision  nf 
the  district  court  to  the  circuit  court  of  the 
same  district,  at  any  time  within  ten  days  from 
the  entry  of  the  decree  or  decision,  but  it  is 
certain  that  neither  the  creditor  nor  the  as- 
signee can  appeal  to  this  court  from  the  decree 
of  the  circuit  court  in  such  a  case,  as  the  ex- 
press enactment  is  that  the  final  judgment  of 
the  court  shall  be  conclusive,  and  that  the  list 
of  debts  shall,  if  necessary,  be  altered  to  con- 
form thereto. . 

Confirmation  of  that  view  is  also  derived  from 
the  succeeding  clause  in  the  24th  section  of  the 
act,  which  provides  that  the  prevailing  party 
shall  be  entitled  to  costs,  and  that  the  costs,  if 
they  are  recovered  against  the  assignee,  shall 
be  allowed  out  of  the  estate  of  the  bankrupt. 
14  Stat,  at  L.  528. 

Authority  is  also  piven  to  any  creditor  oppos- 
ing the  discharge  of  a  bankrupt  to  file  a  specifi- 
ed 
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ration  in  writing  of  the  grounds  of  his  opposi- 
tion, and  the  court  in  such  a  case  may,  in  its 
-diHcrction,  ordur  any  question  of  fact  so  present- 
ed to  be  tried  at  a  stated  session  of  the  district 
court;  and  the  better  opinion,  perhaps,  is  that 
the  trial  contemplated  by  the  section,  if  ordercti, 
is  a  trial  by  jury.  14  Stat,  at  L.  532;  Gordon 
V.  i^colt,  2  Bank.  Reg.  28;  In  re  Eidom,  3  Bank. 
Roi^.  39;  In  re  Lawson,  2  Bank.  Reg.  125. 

I)ebts  contracted  by  a  debtor  and  provable 
tinder  the  Imnkrupt  act,  if  the  same  amount  to 
$250,  authorize  the  creditor  or  creditors  to  file 
a  petition  praying  that  the  debtor  may  be  ad- 
judged a  bankrupt,  and  the  40th  section  of  the 
same  act  provides  that,  upon  the  filing  of  the 
petition,  if  it  appears  that  sufficient  grounds 
exist  therefor,  tiie  court  shall  direct  the  entry 
of  an  order  requiring  the  debtor  to  appear  and 
sliow  cause,  at  a  court  of  bankruptcy  to  bd  hold- 
en  at  a  time  specified  in  the  order,  why  the 
prayer  of  the  petition  should  not  be  granted. 
Prior  to  the  return  day  of  the  order,  it  is  re- 
quired that  notice  sluUl  be  given  to  the  debtor, 
and  the  provision  is  that  the  court  shall,  if  the 
debtor  so  demand  on  the  same  day,  order  a  trial 
78*]  *by  ju]^,  at  the  first  terra  of  the  court  at 
which  a  jury  shall  be  in  attendance,  to  ascer- 
tain the  fact  of  such  alleged  bankruptcy.  14 
Stat,  at  L.  637. 

Appellate  jurisdiction,  in  its  strictest  sense, 
as  exercised  under  the  judiciary  act,  is  certain- 
ly conferred  upon  the  circuit  courts  in  four 
classes  of  cases  bv  the  express  words  of  the 
banki'upt  act,  without  any  resort  to  construc- 
tion: (1)  By  appeal  from  the  final  decree  of 
the  district  courts  in  suits  in  equity  commenced 
and  prosecuted  in  the  district  courts  by  virtue 
of  the  jurisdiction  created  by  the  third  clause 
of  the  2d  section  of  the  act.  (2)  By  writs  of 
€rror  sued  out  to  the  district  court  in  civil 
actions  finally  decided  by  the  district  courts,  in 
the  exercise  of  jurisdiction  created  by  the  same 
<!lause  of  that  section.  (3)  By  appeal  from  the 
decisions  of  the  district  courts  rejecting  wholly 
or  in  part  the  claim  of  a  creditor,  as  provided 
in  the  8th  section  of  the  act.  (4)  By  appeal 
from  the  decisions  of  the  district  courts  allow- 
ing such  a  claim  when  the  same  is  opposed  by 
the  assignee. 

Appeals  from  the  district  courts  to  the  cir- 
cuit courts  arc  not  allowed  in  any  case  unless 
the  appeal  is  claimed  and  notice  given  thereof 
to  the  clerk  of  the  district  court,  to  be  entered 
in  the  I'ecord  of  the  proceedings,  and  also  to  the 
assignee,  creditor,  or  the  proper  party  in  equity, 
within  ten  days  from  the  date  of  the  decision 
or  decree,  nor  unless  the  appellant,  at  the  time 
of  claiming  the  same,  also  gives  bond  in  the 
manner  required  by  law  in  case  of  such  an  ap- 
peal from  a  subordinate  to  an  appellate  tribunal. 

Whether  a  writ  of  error  will  lie  from  the  cir- 
•cuit  court  to  the  court  where  the  debtor  opposes 
the  {jetition  that  he  may  be  adjudged  a  bank- 
rupt, and  the  question  whether  he  has  com- 
mitted an  act  of  bankruptcy  is  tried  by  a  jury, 
as  provided  in  the  41st  section  of  the  act,  is  not 
a  question  involved  in  the  case  before  the  court. 
Nor  is  the  question  presented  in  the  case 
whether  a  writ  of  error  will  lie  from  the  circuit 
•court  to  the  district  court  where  an  issue 
79*  j  *of  fact  is  framed,  as  provided  in  the  3 1st 
section  of  the  act,  and  the  same  is  tried  by  a 
jury  at  a  stated  session  of  the  district  court. 
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Suffice  it  to  say  at  this  time  that  such  ca^c^, 
when  tried  b^  a  jury,  if  the  circuit  court  hn^ 
any  jurisdiction  upon  the  subject,  must  be  re- 
moved into  the  circuit  court  by  a  writ  of  error, 
as  they,  when  tried  by  a  jury,  are  excluded  from 
the  special  jurisdiction  conferred  in  the  first 
clause  of  the  section,  by  the  very  words  of  the 
clause.  Where  ''special  provision  is  otherwise 
made''  the  case  is  excluded  from  the  general 
superintendence  and  jurisdiction  of  the  circuit 
court  by  the  exception  introduced,  as  a  pa* 
renthesis,  into  the  body  of  that  part  of  the  sec- 
tion. 

Special  provision  is  made  in  such  cases,  with- 
in the  meaning  of  that  exception,  when  the  case 
is  tried  by  a  jury,  and  there  is  not  a  word  in  the 
act  having  the  slightest  tendency  to  show  that 
Ccmgress  intended  that  a  fact  found  by  a  jury 
in  a  district  court  should  be  reexamined  in  a 
summary  way  by  the  circuit  court,  and  it  is  not 
pretended  that  a  party  may  appeal  and  be  en- 
titled to  a  second  trial  by  jury,  unless  the  fir&t 
verdict  is  ^t  uside  for  error  of  law.  Such 
cases  may  be  tried  by  the  district  court  without 
a  jury,  and  in  that  event  no  doubt  is  enter- 
tained that  the  case  is  within  the  supervi^ry 
jurisdiction  of  the  circuit  court. 

Due  notice  was  ^ven  to  the  bank  of  the  peti- 
tion filed  in  the  circuit  court  that  the  corpo- 
ration should  be  adjudged  a  bapkrupt,  and  the 
commissioners,  SiS  the  legal  representatives  of 
the  bank,  appeared  and  made  defense,  but  they 
did  not  demand  in  writing,  or  otherwise,  a  trial 
by  jury,  and  the  case  was  beard  and  determined 
by  the  court.  Subsequent  to  the  decree  ad- 
judging the  bank  a  bankrupt,  the  commissioners 
presented  a  petition  to  the  circuit  judge,  pray- 
ing for  a  reversal  of  that  decree,  by  virtue  of 
the  special  jurisdiction  conferred  upon  the 
circuit  court  in  the  first  clause  of  the  2d  section 
of  the  bankrupt  act,  and  the  petition  was  heard 
at  chambers,  and  a  decree  was  entered  dismiss- 
ing the  petition,  and  affirming  the  decree  of  tho 
district  court. 

^Independent  of  the  bankrupt  act  the  [*80 
district  courts  possess  no  equity  jurisdiction 
whatever,  as  the  previous  legislation  of  Congress , 
conferred  no  sucn  authority  upon  those  courts 
since  the  prior  bankrupt  act  was  repealed.  Ea9 
parte  Christy,  3  How.  p.  311.  Whatever  juris- 
diction, therefore,  they  possess  in  that  behalf  is 
wholly  derived  from  the  bankrupt  act  now  in 
force. 

Undoubtedly,  the  jurisdiction  conferred  by 
the  third  clause  of  the  2d  section  is  of  the  same 
character  as  that  conferred  upon  the  circuit 
courts  by  the  11th  section  of  the  judiciary  act 
( 1  Stat,  at  L.  73 ) ,  and  it  follows  that  final  judg- 
ments in  civil  actions  and  final  decrees  in  suits 
in  equity  rendered  in  such  cases,  where  the  sum 
or  value  exceeds  $2,000,  exclusive  of  costs,  may 
be  re-examined  in  this  court  when  properly  re- 
moved here  by  writ  of  error  or  appeal,  as  re- 
quired by  existing  laws. 

Concurrent  jurisdiction  with  the  district 
courts  of  all  suits  at  law  or  in  equity  are  the 
words  of  that  clause,  showing  conclusively  that 
the  jurisdiction  intended  to  be  conferred  is  the 
regular  jurisdiction  between  party  and  party, 
as  described  in  the  judiciary  act  and  the  3d 
article  of  the  Constitution. 

Cases  arising  under  that  clause,  where  the 
amount  is  sufficient,  are  plainly  within  the  9th 
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Beftion  of  tlic  bflnkrupt  nr(,  and  n»  sneli  iiih.v  hv 
removed  here  for  re-exninination,  but  tliv  re- 
vision contemplated  by  the  Hist  rlau««  ia  evi- 
dently  of  a  special  and  ■iimmary  cliiiracter,  tab- 
aUBtiaiI,r  the  name  ns  that  given  in  the  prior 
Iwiikrupt  act,  Bt  Buflieicntly  appears  from  the 
vord*  "general  auperintendence,"  pn^rediny  and 
qualifying  the  word  "juriBdiction,"  and  more 
diarly  from  the  fact  that  the  Juriiuliction  ex- 
tends to  mere  queotions  as  contra  ilii<tin};iilfthed 
from  Jti<lKiii<>nt«  or  deereea  as  well  as  to  cnses, 
rtioninfc  thnt  it  includes  tlie  latter  as  nell  iih  the 
former,  and  that  the  Juriwlietion  may  be  exer- 
cised in  chambers  sa  n-ell  as  in  court,  and  In 
Taeatioii  as  n-ell  as  in  term  time. 

Miieh  stress  wns  laid,  in  ar](ument  in  support 
of  the  theory  that  an  appeal  will  lie  to  this 
«ourt  from  a  decision  of  the  circuit  court  Ten- 
dered under  the  first  clause  of  the  2d 
SI*]  *N^lion.  upon  the  fact  that  tlie  cnse  or 
question,  ns  therein  provided,  mny  be  heard  and 
jelerniined  in  a  court  of  equity,  as  the  |ihrnse 
reads  In  the  printed  volume  of  the  Statutes  at 
fjiT^;  but  that  phrase,  even  if  rorrectly  print- 
ed, must  be  read  nnd  considered  in  connection 
witli  the  sueceedinfc  clause,  and  when  so  read 
and  considered  it  is  plain  that  the  luenning  is 
the  same  as  it  would  be  if  it  read  "as  a  court  of 
equity,"  or  "ns  in  a  court  of  equity;"  that  it 
merely  prescribes  the  rule  of  decision  by  wliicti 
ihe  conn  is  to  be  gwvpmed.  and  thnt  it  is  entire- 
ly consi'itent  with  the  sul)sequent  clause  before 
referred  to,  which  provides  that  the  case  or 
'4)UFstion  may  be  heard  and  determined  by  a 
justice  of  the  courl  as  well  aa  by  the  court,  and 
ia  vacation  as  well  as  in  term  time,  which  is 
palpably  inconsiatcnt  witli  the  tlieory  that  Con- 
gress intended  that  an  appeal  from  the  decision 
of  any  case  or  question  under  the  first  clause 
should  be  allowed  to  this  court. 

But  the  phrase  "liear  and  determine  the  case 
ia  a  court  of  equity,"  as  printed  in  the  four- 
teenth volume  of  the  Btatutes  at  Large,  ia  er- 
roneously transcribed  from  the  act  of  Congress 
aa  it  passed  the  two  Clauses  and  wns  approved 
by  the  Tresident,  Correctly  transcribed  it 
Tcada  ""heiir  and  determine  the  case  na  in  a  court 
■of  equitj,"  which  ahows  witliout  any  resort  to 
construction  that  all  Congress  intended  by  the 
phrase  was,  to  prescribe  the  rule  of  <lccisiou, 
whether  it  was  made  in  court  or  at  chambera  or 
in  term  time  or  vacation. 

Decrees  in  equity,  in  order  that  they  may  bo 
rc-cxamined  fn  this  court,  must  be  final  deci-ces 
rendered  in  term  time,  as  contradistinguished 
from  mere  interlocutory  decrees  or  orders  which 
may  be  entered  at  chambers,  or,  if  entered  in 
-court,  are  still  subject  to  revision  at  the  linnl 
liearing. 

Adopt  the  theory  of  the  appellees  and  the  pro- 
civdings  in  bankruptcy  might  be  protracted  in- 
definitely, as  every  question  arising  ir.  the 
!-ourt«  iiiay  he  transferred  first  to  tlie  circuit 
court  and  then  to  this  court,  which  would  tend 
very  largely  to  defeat  all  the  bencUcent  pjr- 
jMMes  of  the  bankrupt  act. 

for  the»«  rMSOHs  the  appeal  i«  ditmi»Kd  for 
Mhe  iritnl  of  fnrMietion. 
I)  Wall.  U.  8.,  Book  20. 


DAVID  DOWS,  ,4  ppt.. 


THE  CITY  OK  CHlCAGd,  A.  H.  Heald.  Col- 
lector, etc.,  Tlie  L'niou  National  Hank  of 
Chicago; 


0ill  to  retlrain  colledion  of  tax,  not  mointniit- 
abtc — iinfen  tl  nlso  prenntt  sodm  grovnd  of 
equitable    /urtsdiclion — orota-bill,  uhat  di»- 


l>r<Hluce  Irreparable  Injurj,  or  tbrow  a  cloiid  ii 

a'  cmss-l>lJl.  allbouKh  siistslnalile,  It  tt  were  bd 
oriBlnal  bill,  must  be  dlsmlaaed  If  tlic  orlglasl  bill 
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The  bill  in  this  enM^  was  filed  in  the  court  he- 
low,  by  the  oppellsnt,  Dows,  to  reHtrain  the  col- 
lection of  a  certain  tax.  A  crossbill  was  filed 
hy  the  Union  National  Bank,  one  of  the  re- 
spondents. That  court  having  entered  n  decree 
dismissing  both  the  original  bill  and  the  cro»s. 
bill,  the  complainants  in  each  of  said  bills  took 
their  appeals  Co  this  court. 

The  case  is  aufficieutly  stated  in  the  o[>iiiton 
of  the  court. 

ifeurs.  UeJville  W. Fuller,  Mattocks  d  ilamn 
and  Jmaiaa  H.  Kaberta  for  appellants. 

Jfr.  M.  F.  Tiila7  for  appellees. 

Mr.  Justice  FIoU  delivered  the  opinion  of 

the  court: 

This  is  a  suit  in  equity,  to  restrain  the  collec- 
tion of  a  tax  levied  by  the  city  of  Chicago  upon 
shares  of  the  capital  stock  of  the  Union  Xnlion- 
nl  Bank  of  Chicn};u,  owned  by  the  complnlnnnt. 
The  Unnk  was  orj^nized  and  is  doing  bll^ille8a 
in  the  city  of  Chicago,  under  the  general  bnnk- 


Kqultj  has  ne  lurisdlctlou  tt, _,„  ,„.-  ,„„„- 

lloD  or  ■  pn-BODsl  (nx,  even  conceding  It  lo  be  llle- 
K>< ;  the  iirdluar]'  IcebI  remedies  berns  ample  for 
Ibe  partj-B  pralecllun.     VouQKblDOd  v.  Sexton.  S2 


'.  U.111 


)  States. 


Dec.  Tum. 


prayed  are,  that  there 
shares  of  the  bank  a  want  of  uniforniit]'  and 
equaUty  with  the  tax  of  other  personal  property 
in  Illinois,  as  required  by  the  CongtitutiOD  of 
that  Rtatci  and  that  the  aharpH  of  the  bank  fol- 
lowed the  person  of  the  owner,  and  were  inca- 
Sible  ot  havingany  other  HitUH  than  that  of  his 
omicil,  and  were  not,  therefore,  property  with- 
in the  jurisilictiou  of  the  state. 


the  want  of  notiee  of  the 

Jlainant,  and  the  absence  of  any  deductions  for 
ebts,  are  also  ut)^d,  tending  more  to  show 
lOB*]  'irregular itiei  in  the  proceedings  than 
Inialidity  in  the  tax. 

But  according  U>  the  view  we  take  of  this 
case,  it  is  unnece!>Bary  to  consider  the  force  of 
any  of  the  objectiojis  urged  by  the  appellants  to 
the  decrees  rendered.  Assuming  the  tax  to  be 
illegiil  and  void,  we  do  not  think  any  ground  is 
presented  by  the  bill  justifying  the  interposition 
of  n  eoiirt  of  equity  to  enjoin  its  collection. 
The  illegality  of^the  tax  and  the  threateni-d  sale 
of  the  shares  for  its  payment  constitute  of  them- 
selves alone  no  ground  for  such  interposition. 
There  must  be  sonie  special  circumstances  at- 
tending a  threatened  injury  of  this  kind,  dis- 
tinjj^llishiug  it  from  a    common    trespass,    and 


bringing  the  ease  under  stAne  recognized  head  of 
'equity  jurisdiction  before  the  pre-  [*110 
ventive  rentcdy  of  injunction  can  be  invoked.  It 
is  upou  taxBtidn  that  the  aeveral  states  cbielly 
rely  to  obtain  the  means  to  carry  on  their  re- 
spective govemraenta.  and  it  is  of  the  utmost 
importance  to  all  of  them  that  the  modes  adopt- 
ed to  enforce  the  taxes  levied  should  be  inter- 
fered with  as  little  as  possible.  Any  delay  in 
the  proceedings  of  the  officers,  upon  whom  tbe 
duty  is  devolved  of  collecting  the  taxes,  may  de- 
range the  operations  of  government,  and  thereby 
cause  serious  detriment  to  the  public. 

No  court  of  equity  will,  therefore,  allow  iti 
injunction  to  issue  to  restrain  their  action,  ex- 
cept where  it  uiay  be  necessary  to  protect  the 
rights  of  the  citizen  whose  property  is  taxed, 
iind  he  has  no  adequate  remecy  by  the  ordinary 
processes  of  the  law.  It  must  appear  that  the 
enforcement  of  the  tax  would  lead  to  a  multi- 
plicity of  suits,  or  produce  irreparable  injury, 
or  wliere  the  property  is  real  estate,  throw  a 
cloud  upon  the  title  of  the  complainant,  before 
the  aid  of  a  court  of  equity  can  tie  invoked.  In 
the  cases  ivhere  equity  has  interfered,  in  the 
absence  of  these  circumstances,  it  will  be  found, 
upon  examination,  that  the  question  ot  juris- 
diction was  not  raised,  or  was  waived.  Sudh 
was  the  case  of  Bk.  of  Vtioa  v.  Vftea,  \  Paige, 
3U0,  where  the  tax  was  illegal,  and  the  Chancel- 
lor stated  that  the  complainant  had  a  conipletf^ 
remedy  at  law.  but   as   the   parties   submitted 


I  Md. 

~^ ,  »^.r..,  ..  ^...^...jj,  D  joans,  1,^11.  ^o ;  ousqiie- 
hanna  Bank  v.  HuperTlsors,  25  N.  Y.  312  i  Haan*- 
winkle  v.  Geontetown.  IG  Wall.  34T,  21  I..  rA.  231 ; 
Don*  T.  ChlcSKo.  mpia.  Cantia:  that  pnulty  will 
restralD  collecllon  of  an  IflcKil  lai.  JelTerBonvllle 
T.  I'stterson,  32  Ind,  140;  Wond  v.  Draper,  24 
Barb.  18T  :  n'llllams  v.  I'etntiy.  2S  Iowa.  436. 
DnR  municipal lly  csonot  mslatalD  a  suit  to  re- 

the  cuIlectfoD  oC  a  tux   levied  by  another. 

-    "■--     ■   ■  iJikc.  7B  III.  :ill. 


Bep.  261. 

A  iterson  lawfully  taxed  by  a  municipal  corpora- 
tlan  cannot  set  oil  «  debt  due  him  from  Ibe  cor- 
Dorstlan  aealDst  tbe  (ax  :  uor  will  equity  enjaln  the 
collecllon  of  tlie  tax  till  the  debt  Is  paid:  nor  be- 
caute  of  ■  failure  to  recover  the  debt  throuGh  the 
ordinary  lethal  remedies ;  nor  because  of  Irretciilarl- 


_  _tch.  30fl :  a  Met.  r.28  :  28  VI. 
An  action  docs  aol  He  In  the  oame  ot  the  Btate  at 
the  relation  of  the  attorney  general  for  an  Injunc- 
tion to  restrain  the  colleetlpD  of  a  lax  levied  to  pay 


Am.    Hep.   2B4. 


llleKBl.  or 

3l'*  Btate' Laie*  iTlegally  lisiietse'd.     "Clty'Nafl  B'k  v. 
radacah,  Thomp.  NatT  B'k  Ua.  300;  First  Nat'l  U'k 


\  CoUDty  of  DouBlas,  3  Dill.   298:  Tbomp.  t 
Equity   will  not  enjoin   the  coMectlon  at  t 


propertv  ri 
ut  legal  po 


persons  lin- 


I,  S  R.  I.  4TS:  llarrlso 


.  Miller,  6tl  III.  »S0 ; 


B\  < ;  Kellogg  v.  OshkoHb, 

H  enpnrt.  17  lown.  ;!7». 

I  Caoci  the  Supreme 

l«y"do»^'aiiy  absoUnefrmltatlon  of  the  poweri  of  a 
ronrt  of  equity  In  restraining  the  collecllon  at  11- 
leiml  taxes :  liut  we  may  sa.v  that  In  addition  to  Il- 
legality, hardship  or  Irregularity,  the  cBse  mi'st 
lir  broughi  wlrlitu  some  nf  the  recognized  founda- 
tions of  equitable  JurlidletlaD,  and  tliat  mere  error. 
excess  In  valuatlOD,  or  hardship,  or  Injustice  of  tbe 

lult'at  law  either  before  or  after  payment  of  Inies, 
will  not  Juiilfy  a  court  of  equity  to  Interpose  by 
iDJUDclion  to  stay  collection  of  a  fax,"  State  Itall- 
road  Tax  CoiCs,  62  V.  8.  075.     They  slsci  lay  dgwn. 


the  United  States  tba 
or  flnal.  can  be  gram 
taxes  Dntll  It  Is  showt 


.,     _.n  the  P 

Injunction,  prellmlhary 
stay  the  collection  of 
all  the  taxes  cnncedeil 
..JD  see  ought  to  Iw  paid- 
he  due  by  affidavits,  h: 
indlngr     -  - 


been  paid,  or  tendered,  without  demanding  a  leceliit 
In  full.  Sisle  Railroad  Tax  Cases.  02  V.  H.  j7r<. 
citing  Cooley  on  Tax.  537 :  Palmer  v.  Napoleon.  18 
Mich.  170  ;  Ilersey  V.  Supervlsops.  16  Wis.  IS."! : 
Itoseberry  v.  ilult.  27  Ind.  12 ;  Fraser  ».  Llehon,  IS 
Ohio  St.  S14  ;  rarmely  v.  B,  Co.  S  Dill.  10 :  sec, 
—  ■  -"  -ipaon.  42  III.  10  :  Briscoe  V.  Al- 
ius V.  Jobnson,  IT  »'la.  5I)B. 
2  L.  ed.  U.  S.  44a,  and  note  to 


1870. 
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themeelTes  to  the  jurisdiction  of  the  court,  he 
passed  upon  the  case  and  enjoined  the  defend- 
ants from  collecting  the  tax.  So  in  the  case  of 
Vtica  Mfg,  Co,  v.  SupervisorSf  etc.  1  Barb.  Ch. 
432,  a  demurrer  to  a  bill  filed  to  restrain  an  il- 
legal tax  having  been  overruled,  the  Chancellor 
affirmed  the  ruling,  stating,  however,  that  as  no 
question  was  raiaied  by  counsel  respecting  the 
jurisdiction  of  the  court,  he  had  not  considered 
whether  it  was  a  proper  case  for  equitable  cog- 
nizance. 

Numerous  cases  are  found  in  the  reports 
wber<>  jurisdiction  has  been  taken  under  Rimilar 
lll^j  circumstances  and  the  collection  *of  an 
illegal  tax  restrained,  but  our  attention  Ims  not 
been  called  to  any  well  considered  case  where  a 
court  of  equity  has  interfered  by  injunction 
after  its  jurisdiction  was  (questioned,  except 
upon  some  one  of  the  special  circumstances  men- 
tioned. 

The  decision  of  the  Court  of  Appeals  of  New 
York  in  Heywood  v.  Buffalo,  14  N.  Y.  534,  is  in 
conformity  with  the  views  here  expressed.  In 
that  case  the  court  held  the  general  rule  to  be 
that  a  court  of  equity  will  not  entertain  an 
action  by  the  party  aggrieved  for  relief  against 
an  erroneous  or  illegal  assessment,  but  said  that 
this  rule  was  subject  to  three  exceptions,  sub- 
stantially these:  where  the  enforcement  of  the 
assessment  would  lead  to  a  multiplicity  of  suits, 
or  where  it  would  produce  irreparable  injury, 
or  where  the  assessment  on  the  face  of  the  pro- 
ceedings was  valid,  and  extrinsic  evidence  would 
be  required  to  show  its  invalidity.  Whenever  a 
ease  was  made  by  the  pleadings  falling  within 
either  of  these  exceptions,  the  court  said  that 
equity  would  interfere  to  arrest  the  excessive 
litigation,  or  prevent  the  iri-eparable  injury,  or 
remove  the  clcud  upon  the  title,  but  would  not 
interfere  where  none  of  these  circumstances 
existed.  In  Husquehanna  Bk.  v.  Broome  Co.  25 
N.  Y.  312,  the  same  doctrine  was  substantially 
repeated,  the  court  declaring  that  a  bill  to  re- 
strain the  collection  of  a  tax  would  not  lie  un- 
less the  case  was  brought  within  some  acknowl- 
edsed  head  of  equity  jurisdiction. 

The  supreme  court  of  Illinois  is  equally  clear 
upon  this  question.  In  the  case  of  Cook  Co.  v. 
R.  Co.  35  111.  405,  the  subject  was  considered, 
and  the  court  said  that  it  had  been  unable  to 
find  any  decision,  in  its  previous  adjudications, 
asserting  a  right  to  bring  a  bill  to  i-estrain  the 
collection  of  a  Ui^t  illegally  assessed,  without  re- 
gard to  special  circumstances.  It  concludes  an 
examination  of  its  former  decisions  by  stating, 
that  while  it  was  considered  settled  that  a  coUrt 
of  equity  would  never  entertain  a  bill  to  restrain 
112*']  the  collection  of  a  tax,  except  in  *cases 
where  the  tax  was  imauthorized  by  law,  or 
whlpre  it  was  assessed  upon  property  not  subject 
to  taxation,  it  had  never  held  that  jurisdiction 
would  be  taken  in  these  excepted  cases  without 
special  circumstances,  showmg  that  the  col- 
lection of  the  tax  would  be  likely  to  produce  ir- 
reparable injury,  or  cause  a  multiplicity  of 
»uits. 

Upon  principle  this  must  be  the  case.  The 
equitable  powers  of  the  court  can  only  be  in- 
voked by  the  nresentation  of  a  case  of  equitable 
cognizance.  1'here  can  be  no  such  case,  at  least 
in  the  J^'edcral  courts,  where^ there  is  a  plain  and 
adequate  remedy  at  law.  And  except  where 
the  special  circumstances  which  we  have  men- 
11  Waix. 


tioned  exist,  the  party  of  whom  an  illegal  tax  is 
collected  has  ordinarily  ample  remedy,  either 
by  action  against  the  officer  making  the  col- 
lection or  the  body  to  whom  the  tax  is  paid. 
Here  such  remedy  existed.  If  the  iax  was  il- 
legal, the  plaintifT  protesting  against  its  en- 
forcement might  have  had  his  action,  after  it 
was  paid,  against  the  officer  or  the  city  to  re- 
cover back  the  money;  or  he  might  have  prose- 
cuted either  for  his  damages.  No  irreparable 
injury  would  have  followed  to  him  from  its  col- 
lection. Nor  would  he  have  been  compelled  to 
resort  to  a  multiplicity  of  suits  to  determine 
his  rights.  His  entire  claim  might  have  been 
embraced  in  a  single  action. 

Wc  see  no  ground  for  the  interposition  of  a 
court  of  eouity  which  would  not  equally  justify 
such  interference  in  any  case  of  threatened  in- 
vasion of  real  or  personal  property. 

The  cross-bill  fifed  by  the  bank  presents  dif- 
ferent features.  That  institution  insists  that 
if  it  paid  the  tax  levied  upon  the  shares  of  all 
its  numerous  stockholders  out  of  the  dividends 
upon  their  shares  in  its  hands,  which  it  is  re- 
quired to  do  by  the  law  of  the  state,  or  if  the 
shares  were  sold,  it  would  be  subjected  to  a 
multiplicity  of  suits  bv  the  shareholders,  and 
were  it  an  original  bill  the  jurisdiction  of  the 
court  might  be  sustained  on  that  ground.  But 
as  a  cross- bill  it  must  follow  the  fate  of  the 
original  bill. 

Decrees  affirmed  in  both  auita. 


THE  COMMONWEALTH  OF  VIRGINIA,  Con^ 

plainant, 

V. 

THE  STATE  OF  WEST  VIRGINIA. 

(See  S.  C.  11  Wall.  39-65.) 

Jurisdiction  of  questions  of  boundary  between 
tu:o  statr.f — jurisdiction  of  state  over  couu' 
ties — of  West  Virginia  over  Berkeley ^  Jeffer- 
soiif  and  Frederick — action  of  Congress  and 
governor. 


This  court  has  jurisdiction  of  questions  of 
boundarv  between  two  states  of  this  Union. 

This  fnrlsdlction  Is  not  defeated  because.  In  de- 
ciding that  question,  this  court  must  examine  and 
construe  compacts  or  agreements  between  those 
States ;  or  because  its  decision  affects  the  territorial 
limits  of  the  political  Jurisdiction  and  sovereignty 
of  the  States. 

The  right  of  West  Virginia  to  Jurisdiction  over 
the  counties  of  Berkeley.  .Tefferson.  and  Frederick 
can  onlv  be  maintained  by  a  valid  agreement  be- 
tween the  two  states';  and  to  the  validity  of  such 
an  agreement,  the  consent  of  Congress  Is  essential. 

There  was  an  agreement  between  the  old  state 
and  the  new,  that  the  counties  of  Berkeley,  .feffer- 
son.  and  Frederick  should  become  part  of  the  latter 
state,  subject  to  the  condition  aloue  that  the  vuters 
of  said  counties  should  consent. 

Congress,  by  the  act  of  Dec.  31,  1862.  consented 
to  the  admission  of  the  state  of  W^est  Virginia,  with 
the  contingent  boundaries  provided  for  In  Its  Con- 
stitution, and  In  the  statute  of  Virginia,  and  con- 
sented to  the  agreement  of  those  states  on  that  sub- 
ject. 

The  action  of  the  governor  of  Virginia  Is  con- 
clusive of  the  vote  of  such  counties  to  become  a 
part  of  West  Virginia,  as  between  the  states  of 
Virginia  and  West  Virginia. 


[No.  3.    Original.] 
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Si  nn:ME  Court  of  tiik  I'mted  Stat k.^ 


Dec.  Jkhm, 


Argued  Feb.  13-16,  1871.  Decided  Mar.  6,  1871. 

BILL  in  chancery. 
The  bill  in  this  case  was  filed  in  this  court 
by  the  complainant,  to  establish  jurisdiction 
over  certain  counties  claimed  as  a  part  of  West 
VirjBfinia.  The  act  hereafter  referred  to  as  Ex- 
'  ".-^  I.,  passed  May  13,  1802,  contained  these 
sections : 

"2.  Be  it  further  enacted,  That  the  consent  of 
the  legislature  of  Virginia  be,  and  the  same  is 
hereby  given,  that  the  counties  of  Berkeley, 
Je/Terson,  and  Frederick,  shall  be  included  in 
and  form  part  of  the  state  of  West  Virginia, 
whenever  the  voters  of  said  counties  shall  rati- 
fy and  assent  to  the  said  Constitution,  at  an 
election  held  for  the  purpose,  at  such  time  and 
under  such  regulations  as  the  commissioners 
named  in  the  said  schedule  may  prescribe. 

"3.  And  be  it  further  enacted,  That  this  act 
shall  be  transmitted  by  the  executive  to  the 
senators  and  representatives  of  this  common- 
wealth in  Congi-ess,  together  with  a  certified 
original  of  tlie  said  Constitution  and  schedule, 
anu  the  said  senators  and  representatives  are 
hereby  requested  to  lise  their  endeavors  to  ob- 
tain the  consent  of  Congress  to  the  admission 
of  the  state  of  West  Virginia  into  the  Union.** 

The  act,  called  Exhibit  II.,  passed  Jan.  31, 
18(J2,  after  providing  for  an  election  in  Berke- 
ley county  and  minutely  providing  for  its  regu- 
lation and  returns  continues: 

"Which  returns,  written  in  words,  not  in  fig- 
ures, shall  be  signed  by  the  commissioners.  One 
of  the  said  retui*ns  shall  be  filed  in  the  clerk's 
oflfice  of  the  said  county,  and  the  other  shall  be 
sent  under  the  seal  of  the  secretary  of  this 
comuion wealth,  within  ten  days  from  the  com- 
mencement of  the  said  vote,  and  the  governor 
of  this  state,  if  of  opinion  that  the  said  vote  has 
been  opened  and  held,  and  the  result  ascertained 
and  certifie<l  pursuant  to  law,  shall  certify  the 
result  of  the  same  under  the  seal  of  this  state, 
to  the  governor  of  the  said  state  of  West 
Virginia." 

"If  the  governor  of  this  state  shall  be  of 
opinion  that  the  said  polls  cannot  be  safely,  and 
properly  opened  and  held  in  the  said  county  of 
Berkeley  on  the  fourth  Thursday  of  May  next, 
he  may,  by  proclnmnficn,  postpone  the  same 
and  appoint  in  the  same  proclamation,  or  by 
one  to  be  hereafter  issued,  another  day  for 
opening  and  holding  the  same." 

"If  a  majority  of  the  votes  given  at  the  polls 
opened  and  held  pursuant  to  this  act,  be 'in  fa- 
vor of  the  said  county  of  Berkeley  becoming 
part  of  the  state  of  West  Virginia,  then  shall 
the  said  county  become  part  of  the  state  of 
West  Virginia,  when  admitted  into  the  same 
with  the  consent  of  the  legislature  thereof." 

"This  act  shall  be  in  force  from  its  passage." 

The  act  called  Exhibit  111.,  passed  Feb.  4, 
1863,  after  providing  for  an  election  in  certain 
other  counties,  including  Jefferson  and  Fred- 
erick, reads: 

"it  shall  be  the  duty  of  the  governor  of  the 
commonwealth  to  ascertain  and  certify  the  re- 
sult as  other  elections  are  certified." 

"In  the  event  the  state  of  the  country  will 
not  permit,  or  from  any  cause  said  election  or 
annexation  cannot  be  fairly  held  on  the  day 
n  foresaid,  it  shall  be  the  duty  of  the  governor 
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of  this  commonwealth,  as  soon  as  such  election 
can  be  safely  and  fairly  held,  and  a  full  and 
free  expression  of  the  opinion  of  the  people  had 
thereon,  to  ip<^ue  his  proclamation  ordering  such 
election  for  the  purpose  aforesaid,  and  certify 
the  result  as  aforesaid." 

'Tliis  act  shall  be  in  force  from  its  passage." 

The  act  called  Exhibit  IV.,  passea  Dec.  5, 
1805,  reciting  that  the  conditions  prescribed  in 
the  above  acts  had  not  been  complied  with, 
that  the  consent  of  Congress  had  not  been  ob- 
tained. "So  that  the  proceeding  heretofore 
had  on  this  subject  are  simply  inchoate,"  re- 
pealed all  the  said  statutes  above  named,  and 
withdrew  all  consent  to  the  transfer  of  any  of 
said  counties. 

Mar.  10,  1860,  Congress  passed  a  resolution 
assenting  to  the  transfer  of  the  said  counties  to 
West  Virginia.  Virginia  at  tliat  time  had  no 
representation  in  Congress.  . 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Meaara.  B.  R.  Curtis,  T.  R.  Boicden,  Tay- 
lor, Atty.  Oen,  of  Virginia,  and  Andrew 
Hunter,  for  complainant: 

I.  The  proposed  transfer  from  the  common- 
wealth of  Virginia,  of  that  part  of  its  territory 
and  jurisdiction  now  in  queistion,  to  the  state 
of  West  Virginia,  could  be  effectually  made 
only  by  a  compact  pr  agreement,  within  the 
nteaning  of  those  words  in  the  Constitution. 

Const,  art.  1,  8  10. 

It  is  self-evident  that  one  state  cannot  grant 
and  another  accept  a  cession  of  territory  and 
jurisdiction,  without  a  compact  or  agreement; 
and  all  such  compacts  and  agreements  have 
been  uniformly  received  and  treated  by  the  ju- 
diciary and  by  Congress,  as  within  this  provi- 
sion of  the  Constitution,  and  as  requiring  tlie 
assent  of  Congress. 

Rhode  Island  v.  Maaa.  12  Pet.  724;  Poole  ▼• 
Fleeger,  11'  Pet.  207;  Florida  v.  Oa.  17  How. 
478,  15  L.  ed.  181;  Maaa,  v.  Rhode  lalandt  not 
reported;  act,  Feb,  9,  1859,  11  Stat,  at  L.  382. 

The  acts  of  states  in  reference  to  their  terri- 
tory are  not  te  be  interpreted  by  t^hnical  rules, 
nor  evidenced  only  by  technical  words.  The 
substance  of  the  transaction  and  the  real  intent 
of  the  act  are  alone  to  be  considered.  And  if 
the  thing  proposed  could  take  effect  only  by 
force  of  a  compact  or  agreement  between  two 
stetes,  that  thing  is  prohibited  from  taking  ef- 
fect until  the  assent  of  C<)ngress  is  obteined. 

II.  The  legislation  of  Virginia,  as  te  the  ces- 
sion of  the  counties  of  Jefferson  and  Berkeley 
to  the  state  of  West  Virgitiia,  was  only  a  pro- 
posal, to  become  operative  as  a  transfer  of  ter- 
ritory upon  certain  conditions.  So  far  as  it  de- 
pended ujfon  the  commonwealth  of  Virginia  to 
prescribe  those  conditions,  they  are  contained 
m  its  acts  of  legislation. 

But  no  proposal  by  one  state  to  another 
state  can  amount  te  a  concluded  compact  or 
agreement,  until  the  assent  of  Congress  is  given 
to  it.  Prior  te  that  assent,  any  action  of  the 
state  must  be  deemed  a  proposal  only,  which  it 
may  withdraw  or  continue,  according  to  its 
own  sense  of  right. 

XII.  The  bill  shows  that  the  commonwealth 
of  Virginia  had  amply  sufficient  grounds  and 
reasons  for  withdrawing  its  proposed  agree- 
ment to  a  cession  of  part  of  its  territory,  and 
did  withdraw  it  before  iU  proposal  had  become 
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operative  as  a   concluded   compact  or   agree- 
ment. 

(1)  The  general  duty  of  a  state  to  preserve 
itself  in  all  its  parts,  and  not  to  cut  off  by  ces- 
sion of  territory  and  jurisdiction  any  of  its 
people  and  their  property,  is  clear  and  acknowl- 
edged. This  duty  yields  only  to  some  necessity 
incumbent  on  the  state,  or  to  considerations 
arising  from  the  wishes  of  that  part  of  its 
people  whose  cession  is  in  question. 

VatL  Law  Nat.  4,  6 ;  Lawr.  Wheat.  874-876. 

(2)  Tliis  duty  is  clearly  recognized  by  the 
legislation  of  Virginia  respecting  these  cessions. 
.  ( 3 )  The  requirement  of  the  consent  of  a  ma- 
jority of  the  legal  voters  in  each  of  the  coun- 
ties^ after  a  fair  opportunity  to  express. their 
wishes  according  to  the  established  and  legal 
course,  was  a  fundamental  condition  of  the  pro- 
posal of  cession ;  and  if  a  cession  had  been  made 
without  such  consent,  it  has  been  made  with- 
out the  consent  of  Virginia,  and  contrary  to  its 
expressed  will. 

IV.  The  means 'prescribed  for  the  ascertain- 
ment of  that  consent  were  deemed  to  be  suffi- 
cient. But  if,  through  fraud  and  falsehood, 
they  proved  to  be  wholly  insufficient,  the  com- 
monwealth of  Virginia  was  not  precluded  and 
estopped  from  knowing  the  truth  and  acting 
upon  it. 

V.  If  this  were  a  question  between  two  pri- 
vate persons  respecting  a  grant  of  land,  and  it 
were  to  appear  that  the  conveyance,  though 
fully  executed,  was  made  under  a  mistake  of 
the  magnitude  and  produced  by  the  means 
shown  in  this,  bill,  a  court  of  equity  would 
annul  tlft  grant. 

VI.  A  compact  between  two  states,  though 
fully  concluded,  may,  according  to  principles  of 
public  law,  be  annulled  by  one  of  them  upon 
discovery  of  a  mistake  concerning  facts,  which 
the  compact  itself  shows  were  fundamental. 

Lawr.  Wheat.  453. 

A  fortiori  may  one  of  the  parties  withdraw 
its  assent  before  the  compact  has  been  fully 
concluded,  and  whatever  has  been  done  has 
been  only  sub  ape  rati,  and  upon  discovery  that 
a  condition,  shown  upon  the  face  of  the  pro- 
ceedings to  be  fundamental,  has  not  been  com- 
plied with. 

Messrs.  Reverdj  Jolinsoiiy  B.  Stanton, 
and  Ck«s.  J.  FaiQkner,  for  respondent: 

The  complainant,  at  the  filjng  of  the  bill,  was 
not  a  state  of  the  Union,  within  the  meaning 
of  the  judicial  clause  in  the  3d  article  of  the 
Constitution  of  the  United  States,  which  gives 
to  a  state  the  right  to  invoke  the  original  juris- 
diction of  this  court.  She  was  then  denied  rep- 
resentation in  Congress  by  the  legislative  de- 
partment of  the  government,  and  has  only  been 
recently  admitted  to  such  representation,  and 
that  department  claims  to  have  the  sole  right 
to  deeiae  that  question.  If  that  proposition  is 
true,  Virginia  was  not  a  state  entitled  to  file 
this  bill. 

Whether  a  state,  in  the  sense  of  the  Consti- 
tution, is  a  state  of  the  United  States,  is  a 
Solitical  inquiry,  to  be  decided  by  the  political 
epartment  of  the  government.  If  so,  Virginia 
was  not  such  a  state  when  this  bill  was  filed. 
That  that  department  held  that  she  was  not 
such  a  state,  is  clear  from  the  various  laws 
which  were  passed,  upon  the  recommendation 
of  a  majority  of  the  joint  committee  of  both 
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Houses,  appointed  under  the  concurrent  resolu- 
tions of  December  13,  1865,  and  from  the  rea- 
sons contained  in  such  report  in  support  of 
such  laws. 

Second.  But,  supposing  this  objection  to  be 
imsound,  the  second  question  is  whether  the 
case,  as  made  by  the  bill,  gives  the  complainant 
a  right  to  the  relief  prayed.  Under  this  head, 
it  will  be  contended  that,  by  the  acts  of  Vir- 
ginia before  referred  to,  of  January  and  Febru- 
ary, 1863,  the  governor  of  the  state  was  made 
the  exclusive  judge  to  decide  whether  the  elec- 
tions directed  by  those  laws  to  be  held  in  the 
counties  in  controversy,  Jefferson  and  Berkeley, 
were  duly  held  and  conducted,  and  whether  a 
majority  of  the  people  at  such  elections  voted 
in  favor  of  annexation  to  West  Virginia;  that 
this  court,  consequently,  cannot  go  behind  the 
governor's  decision.  That  the  governor  did 
decide  these  questions  is  not  denied.  His  cer- 
tificate to  the  governor  of  West  Virginia,  the 
authenticity  of  which  is  not  controverted,  is 
also  conceded,  and  that  the  governor  of  the  lat- 
ter state,  acting  upon  that  certificate,  pro- 
claimed the  counties  to  be  a  part  of  West 
V^irginia. 

The  principle  upon  which  it  is  maintained, 
that  the  certificate  of  the  governor  of  Virginia 
is  conclusive,  it  is  submitted,  is  settled  by  the 
cases  of  Knox  Co.  v.  Aspinwall,  21  How.  539,  16 
L.  ed.  208;  Bi'ssell  v.  Jeffersonville,  24  How. 
287,  16  L.  ed.  664;  Moran  v.  Miami  Co,  2 
Black,  722,  17  L.  ed.  342. 

The  bill  does  not  aver  that  the  authorities  of 
West  Virginia  were  parties  or  privies  to  any 
fraud  alleged  to  have  been  perpetrated,  or  to 
any  substantial  defect  in  the  elections  had 
under  the  acts  of  Virginia  of  January  and  Feb- 
ruary. West  Virginia,  therefore,  is  to  be  con- 
sidered as  having  acted  in  good  faith  in  assum- 
ing possession  and  jurisdiction  over  the 
counties  in  question  and  their  people,  and  that, 
upon  the  facts  before  her,  she  had  a  right  to 
do  so. 

Third.  But  it  is  said  that  before  Congress 
gave  any  assent  to  the  transfer  of  the  counties 
from  Virginia  to  West  Virginia,  the  former 
state,  by  the  act  of  December  6,  1866,  withdrew 
her  assent  by  repealing  the  said  acts  of  Janu- 
ary and  February;  and  that,  until  such  con- 
gressional assent  was  given,  Virginia  had  a 
righj^  to  pass  such  repealing  act.  This  propo- 
sition is  denied.  The  provision  in  the  Consti- 
tution upon  the  subject  is,  that  "no  state  shall, 
without  the  consent  of  Congress,  enter  into  any 
agreement  or  compact  with  another  state,"  etc. 
Art.  I,  8  10. 

The  time  when  this  consent  is  to  be  given, 
whether  before  or  after  or  simultaneous  with 
such  :ta|^eement  or  compact,  or  the  form  in 
which  it  is  to  be  given,  the  Constitution  does 
not  provide.  The  clause  clearly  assumes  the 
authority  of  a  state  to  enter  into  such  com- 
pacts, and  its  object  is  merely  to  prevent  their 
becoming  binding  upon  the  other  states,  with- 
out the  sanction  of  Congress. 

Green  v.  Biddle,  8  Wheat.  1. 

That  the  states  are  authorized  to  enter  into 
compact  with  each  other,  subject  to  the  quali- 
fication of  Congressional  sanction  for  their 
absolute  validity,  has  been  adjudged. 

Poole  v.  Fleeger,  11  Pet.  209,  and  Rhode 
Island  V.  Mass.  12  Pet.  725. 
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Tills  sanction  may  be  implied  from  the  action 
of  the  government. 

Any  conduct  upon  its  part,  from  which  that 
implication  can  be  drawn,  is  sufficient.  And  it 
will  be  contended  that  the  facts  which  the  court 
is  bound  to  notice  are  conclusive  to  show  that 
Ckmgress  not  only  did  not  refuse,  but  gave  its 
consent  to  the  compact  in  question. 

The  authorities  relied  upon  by  the  complain- 
ants' counsel  at  the  former  argument,  of 
Florida  v.  Georgia,  17  How.  494,  15  L.  ed.  190; 
Lawr.  Wheat.  453,  and  Vatt.  Law  Nat.  ch.  2, 
pp.  4,  5,  are  not  in  any  way  inconsistent  with 
this  view. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  commonwealth  of  Virginia  brings  her 
bill  in  equity  against  the  state  of  West  Vir- 
ginia, in  this  court,  on  the  ground  of  its  origi- 
nal jurisdiction  of  controversies  between  states 
imder  the  Constitution,  in  which  it  is  alleged 
that  such  a  controversy  has  arisen  between 
those  states  in  regard  to  their  boundary,  and 
especially  as  to  the  question  whether  tho 
countiesof  Berkelev  and  Jefferson  have  become 
part  of  the  state  of  West  Virginia,  or  are  part 
of,  and  within  the  jurisdiction  of^  the  common- 
wealth of  Virginia;  and  the  prayer  of  the  bill 
is,  that  it  may  be  established  by  the  decree  of 
this  court,  that  those  counties  are  part  of  the 
commonwealth  of  Virginia  and  that  the  bound- 
arv  line  between  the  two  states  shall  be  ascer- 
tamed,  established,  and  made  certain,  so  as  to 
include  the  counties  mentioned  as  part  of  the 
territory  and  within  the  jurisdiction  of  the 
•tate  of  Virginia. 

The  stating  part  of  this  bill  is  largely  com- 
posed of  the  substance  of  .four  acts  of  the  gen- 
eral assembly  of  the  commonwealth,  copies  of 
which  are  made  exhibits  and  filed  with  tne  bill. 
The  first  of  these  statutes,  after  giving  the  con- 
sent of  Virginia  to  the  formation  of  the  new 
state  of  West  Virginia  out  of  certain  eninner- 
ated  counties,  previously  part  of  the  common- 
wealth, enacts  in  its  2d  section,  that  consent  is 
also  given  that  the  counties  of  Berkeley,  Jeffer- 
son, and  Frederick  shall  be  included  within  the 
new  state,  whenever  those  counties  shall  ratify 
and  assent  to  the  Constitution  of  that  state,  at 
an  election  to  be  held  for  that  purpose,  at  such 
time  and  under  such  regulations  as  the  commis- 
sioners named  in  the  schedule  of  the  new  Con- 
stitution shall  prescribe.  This  act  was  passed 
May  13,  1862.  On  the  31st  January,  1863,  the 
aame  state  passed  another  act,  by  which  a  vote 
was  to  be  taken  in  the  county  of  Berkeley,  on 
the  question  whether  that  county  should  be- 
come part  of  the  state  of  West  Virginia,  and 
four  aays  later  a  similar  act  was  passed  to 
allow  certain  other  counties  on  the  same  day 
mentioned  in  the  act  of  January  31,  to  take  a 
similar  vote,  and  among  the  counties  included 
in  this  last  act  was  the  county  of  Jefferson. 
Both  these  acts  provided  for  the  mode  of  ascer- 
taining the  result  and  communicating  it  to  the 
state  of  West  Virginia,  and  declared  that  if 
the  vote  was  ascertained  to  be  favorable  to  the 
proposition,  the  counties  should  become  part  of 
the  new  state.  The  fourth  act  of  the  Virginia 
legi5«lature  made  an  exhibit  by  the  bill,  was 
passed  December  6,  186.5,  nearly  three  years 
after  the  two  just  mentioned,  and  repeals  the 
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2d  section  of  the  act  of  1862,  and  all  of  the 
two  other  acts,  and  withdraws  all  the  consent 
^ven  by  those  acts  for  the  transfer  of  counties 
to  the  state  of  West  Virginia.  These  statutes 
will  be  examined  hereafter  with  more  minute- 
ness,  as  the  questions  which  arise  out  of  tliem 
come  to  be  considered. 

The  bill,  in  addition  to  the  substance  of  these 
statutes,  alleges  that  no  action  whatever  was 
had  or  taken  under  the  2d  section  of  the  act  of 
1862,  but  that  afterwards  the  state  of  West 
Virginia  was  admitted  into  the  Union  under  an 
net  of  Congress  and  proclamation  of  the  Presi- 
dent, without  includmg  either  the  counties  of 
Berkeley,  Jefferson,  or  Frederick. 

It  further  alleges  that  an  attempt  was  made 
to  take  the  vote  in  the  counties  of  Jefferson  and 
Berkeley,  at  the  time  mentioned  in  tne  act  of 
January  31,  and  February  4,  1863,  but  that 
owin^  to  the  state  of  the  country  at  that  time, 
no  fair  vote  could  be  taken ;  that  no  polls  were 
open  at  any  considerable  number  of  the  voting 
places;  that  the  vote  taken  was  not  a  fair  and 
full  expression;  all  of  which  was  well  known 
to  the  person  who  procured  the  certiflcates  of 
election.  It  also  alleges  that  it  having  been 
falsely  and  fraudulently  suggested  and  falsely 
and  untruly  made  to  appear  to  the  governor  of 
the  commonwealth,  that  a  large  majority  of 
the  votes  was  given  in  favor  of  annexation,  he 
certified  the  same  to  the  state  of  West  Virginia, 
and  that,  thereupon,  without  the  consent  of 
Congress,  that  state  extended  her  jurisdiction 
over  the  said  counties  of  Berkeley  and  Jeffer- 
son, and  over  the  inhabitants  of  the  same,  and 
still  maintains  the  same. 

To  this  bill  the  state  of  West  Virginia  ap- 
peared and  filed  a  general  demurrer,  which, 
after  having  been  twice  argued  at  an  interval 
of  over  three  years,  is  now  to  be  disposed  of 
by  the  court. 

The  first  proposition  on  which  counsel  insist 
in  support  of  the  demurrer  is  that  this  court 
has  no  jurisdiction  of  the  case,  because  it  in- 
volves the  consideration  of  questions  purely 
political ;  that  is  to  say,  that  the  main  question 
t4>  be  decided  is  the  conflicting  claims  of  the 
two  states  to  the  exercise  of  political  jurisdic- 
tion and  sovereignty  over  the  territory  and  in- 
habitants of  the  two  counties  which  are  the 
subject  of  dispute. 

This  proposition  cannot  be  sustained  without 
reversing  tne  settled  course  of  decision  in  this 
court  and  overturning  the  principles  on  whicli 
several  well  considered  cases  have  been  decided. 
Without  entering  into  the  argument  by  which 
those  decisions  are  supported,  we  shall  content 
ourselves  with  showing  what  is  the  established 
doctrine  of  the  court. 

In  the  case  of  Rhode  Island  v.  Ma$9,  12  Pet. 
724,  this  question  was  raised,  and  Chief  Justice 
Taney  dissented  from  the  judgment  of  the  court 
by  which  the  jurisdiction  was  affirmed,  on  the 
precise  ground  taken  here.  The  subject  is 
elaborately  discussed  in  the  opinion  of  t\\v 
court,  delivered  •by  Mr.  Justice  Baldwin,  1*64 
and  the  jurisdiction,  we  think,  satisfactorily 
sustained.  That  case,  in  all  important  features, 
was  like  this.  It  involved  a  question  of  bound- 
ary and  of  the  iurisdiction  of  the  states  over 
t]\e  territory  and  people  of  the  disputed  region. 
The  bill  of  Rhode  Island  denied  that  she  had 
ever  consented  to  a  line  run  by  certain  commi'*- 
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sioners.  The  plea  of  Massachusetts  averred 
tliat  she  had  consented.  A  question  of  fraudu- 
lent representation  in  obtaining  certain  action 
of  the  state  of  Rhode  Island  was  aUo  made  in 
the  pleadings. 

It  is  said  in  that  opinion  that  "title,  juris- 
•diction,  sovereignty,  are  (therefore)  dependent 
4|uestions,  necessarily  settled  when  boundary  is 
ascertained,  which  being  the  line  of  territory, 
is  the  line  of  power  over  it,  so  that  great  as 
<)ue8tions  of  jurisdiction  and  sovereigrfty  may 
be,  they  depend  on  facts."  And  it  is  held  that 
as  the  court  has.  jurisdiction  of  the  question  of 
boundary,  the  fact  that  its  decision  on  that  sub- 
ject settles  the  territorial  limits  of  the  jurisdic- 
tion of  the  states,  does  not  defeat  the  jurisdic- 
tion of  the  court. 

The  next  reported  case  is  that  of  Mo.  v. 
/otca,  7  How.  660,  in  which  the  complaint  is, 
that  the  state  of  Missouri  is  unjustly  ousted  of 
ber  jurisdiction,  and  obstructed  from  govern- 
ing a  part  of  her  territory  on  her  northern 
boundary,  about  ten  miles  wide,  by  the  state  of 
Iowa,  which  exercises  such  jurisdiction,  con- 
trary to  the  rights  of  the  state  of  Missouri,  and 
in  defiance  of  her  authority.  Although  the 
jurisdictional  question  is  thus  broadly  stated, 
no  objection  on  this  point  w^as  raised,  and  the 
opinion  which  settled  the  line  in  dispute,  deliv- 
ered by  Judge  Catron,  declares  that  it  was  the 
unanimous  opinion  of  all  the  judges  of  the 
court.  The  Chief  Justice  must,  therefore,  have 
abandoned  his  dissenting  doctrine  iu  the  pre- 
Tious  case. 

That  this  is  so  is  made  still  more  dear  by  the 
opinion  of  the  court  delivered  by  himself  in  the 
case  of  Fla.  v.  Ga,  17  How.  478,  15  L.  ed.  181, 
in  which  he  says  that  ''it  is  settled,  by  re- 
peated decisions,  that  a  question  of  boundary 
55*]  between  states  is  *within  the  jurisdiction 
conferred  by  the  Constitution  on  this  court.''  A 
subsequent  expression  in  that  opinion  shows 
that  he  understood  this  as  including  the  politi- 
cal question,  for  he  says  ''that  a  question  of 
boundary  between  states  is  necessarily  a  politi- 
cal question  to  be  settled  by  compact  made  by 
the  political  departments  of  the  government. 
.  .  .  But  under  our  form  of  government  a 
boundary  between  two  states  may  become  a 
judicial* question  to  be  decided  by  this  court." 

In  the  subsequent  case  of  Ala.  v.  Oa.  23 
How.  505,  16  L.  ed.  556,  all  the  judges  con- 
curred, and  no  question  of  the  jurisdiction  was 
raised. 

We  consider,  therefore,  the  established  doc< 
trine  of  this  court  to  be,  that  it  has  j>urisdiction 
of  questions  of  boundary  between  two  states  of 
this  Union,  and  that  this  jurisdiction  is  not  de- 
feated, because  in  deciding  that  question  it  be- 
comes necessary  to  examine  into  and  construe 
compacts  or  agreements  between  those  states, 
or  because  the  decree  which  the  court  may 
render,  affects  the  territorial  limits  of  the  po- 
litical jurisdiction  and  sovereignty  of  the  s'tates 
which  are  parties  to  the  proceeding. 

In  the  further  consideration  of  the  question 
raised  by  the  demurrer  we  shall  proceed  upon 
the  ground,  which  we  shall  not  stop  to  defend, 
that  the  right  of  West  Virginia  to  jurisdiction 
over  the  counties  in  question,  can  only  be  main- 
tained by  a  valid  agreement  between  the  two 
states  on  that  subject,  and  that  to  the  validity 
of  ftuch  an  agreement,  the  consent  of  Congress 
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is  essential.  And  we  do  not  deem  it  necessary 
in  this  discussion  to  inquire  whether  such  an 
agreement  may  possess  a  certain  binding  force 
between  the  states  that  are  parties  to  i.,  for 
any  purpose,  before  such  consent  is  obtained. 

As  there  seems  to  be  no  question,  then,  that 
the  state  of  West  Virginia,  from  the  time  she 
first  proposed,  in  the  Constitution  under  which 
she  became  a  state,  to  receive  these 
^counties,  has  ever  since  adhered  to  and  [*56 
continued  her  assent  to  that  proposition,  three 
questions  remain  to  be  considerea. 

1.  Did  the  state  of  Virginia  ever  give  a  con- 
sent to  this  proposition  which  became  obliga- 
tory on  her? 

2.  Did  the  Congress  give  such  consent  at 
rendered  the  agreement  valid? 

3.  If  both  these  are  answered  affirmatively, 
it  may  be  necessary  to  inquire  whether  the  cir- 
cumstances alleged  in  this  bill  authorized  Vir- 
ginia to  withdraw  her  consent,  and  justify  us 
in  setting  aside  the  contract  and  restoring  the 
two  counties  to  that  state. 

To  determine  these  questions  it  will  be  neces- 
sary to  examine  into  the  history  of  the  creation 
of  the 'State  of  West  Virginia,  so  far  as  this  is 
to  be  learned  from  legislation,  of  which  we  can 
take  judicial  notice. 

The  first  step  in  this  matter  was  taken  by  the 
oi^g^ic  convention  of  the  state  of  Virginia, 
which  in  1861  re-organized  that  state,  and 
formed  for  it  what  was  known  as  the  Pierpoiit 
government, — an  organization  which  was  recog- 
nized by  the  President  and  by  Congress  as  the 
state  of  Virginia,  and  which  passed  the  four 
statutes  set  forth  as  exhibits  in  the  bill  of 
complainant.  This  convention  passed  an  ordi- 
nance, August  30,  1861,  calling  a  convention  of 
delegates  from  certain  designated  coimties  of 
the  state  of  Virginia  to  form  a  Constitution 
for  a  new  state  to  be  called  Kanawha. 

The  3d  section  of  that  ordinance  provides 
that  the  convention,  when  assembled,  may 
cliange  the  boundaries  of  the  new  state  as  de- 
scribed in  the  first  section,  so  as  to  include  the 
"counties  of  Greenbrier  and  Pocahontas,  or 
either  of  them,  and  also  the  counties  of  Hamp- 
shire, Hardy,  Morgan,  Berkeley,  and  Jefferson, 
or  either  of  them,*'  if  the  said  counties,  or 
either  of  them,  shall  declare  their  wish,  by  a 
majority  of  votes  given,  and  shall  elect  dele- 
gates to  the  said  convention. 

It  is  thus  seen  that  in  the  very  first  step  to 
organize  the  new  state,  the  old  state' of  Virginia 
recognized  the  peculiar  condition  of  the  two 
counties  now  in  question,  and  provided  that 
either  of  them  should  become  part  of  the  new 
state  upon  the  *majority  of  the  votes  [*57 
polled  being  foimd  to  be  in  favor  of  that 
proposition. 

Tlie  convention  authorized  by  this  ordinance 
assembled  in  Wheeling,  November  26,  1861.  It 
does  not  appear  that  either  Berkeley  or  Jeffer- 
son was  represented,  but  it  framed  a  Constitu- 
tion whicii,  after  naming  the  counties  compos- 
ing the  new  state  in  the  first  section  of  the  first 
article,  provided,  by  the  second  section,  that  if 
a  majority  of  the  votes  cast  at  an  election  to  be 
held  for  that  purpose  in  the  district  composed 
of  the  counties  of  Berkeley,  Jefferson,  and  Fred- 
erick, should  be  in  favor  of  adopting  the  Con- 
stitution, they  should  form  a  part  of  the  state 
of  West  Virginia.    That  Constitution  also  pro- 
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vided  for  representation  of  tliese  counties  in  the 
Senate  and  House  of  Delegates  if  they  elected 
to  become  a  part  of  the  new  scate,  and  that 
they  should  in  that  event  constitute  the  elev- 
enth judicial  district.  A  distinct  section  also 
declares,  in  general  terms,  that  additional  terri- 
tory may  be  admitted  into  and  become  part  of 
the  state  with  the  consent  of  the  legislature. 

The  schedule  of  this  Constitution  arranged 
for  its  submission  to  a  vote  of  the  people  on  the 
first  Thursday  in  April,  1862. 

This  vote  was  taken  and  the  Constitution 
ratified  by  the  people;  but  it  does  not  appear 
that  either  of  the  three  counties  of  Jefferson, 
Berkeley,  and  Frederick  took  any  vote  at  that 
time. 

Next  in  order  of  this  legislative  history  is  the 
act  of  the  Virginia  legislature  of  May  13,  1862, 
passed  shortly  after  the  vote  above  mentioned 
had  been  taken,  and  which  is  Exhibit  No.  1,  in 
complainant's  bill.  This  act  gives  the  consent 
of  the  state  of  Virginia  to  the  formation  of  the 
state  of  West  Virginia  out  of  certain  counties 
named  under  the  provisions  set  forth  in  its 
Constitution,  and  by  its  2d  section  it  is  de- 
clared th^t  the  consent  of  ^  the  legislature  of 
Virffinia  is  also  given  that  the  counties  of 
BerKeley,  Jefferson,  and  Frederick,  shall  be  in- 
cluded in  said  state  "whenever  the  voters  of 
said  counties  shall  ratify  and  assent  to  said 
58*]  Constitution,  *at  an  election  held  for  that 

f»urpose,  at  such  time  and  under  such  regula- 
ions  as  the  commissioners  named  in  the  said 
schedule  may  prescribe." 

This  act  was  directed  to  be  sent  to  the  Sena- 
tors and  Representatives  of  Virginia  in  Con- 
gress, with  instructions  to  obtain  the  consent 
of  Congress  to  the  admission  of  the  state  of 
West  Virginia,  into  the  Union. 

Accordingly  on  the  31st  of  December,  1862, 
Congress  acted  on  these  matters,  and  reciting 
the  proceedings  of  the  convention  of  West  Vir- 
ginia, and  that  both  that  convention  and  the 
legislature  of  the  state  of  Virginia  had  re- 
quested that  the  new  state  should  be  admitted 
into  the  Union,  it  passed  an  act  for  the  admis- 
sion of  said  state,  with  certain  provisions  not 
material  to  our  purpose. 

Let  us  pause  a  moment  and  consider  what  is 
the  fair  and  reasonable  inference  to  be  drawn 
from  the  actions  of  the  state  of  Virginia,  the 
convention  of  West  Virginia,  and  the  Congress 
of  the  United  States  in  regard  to  these  counties. 

The  state  of  Virginia,  in  the  ordinance  which 
originated  the  formation  of  the  new  state,  rec- 
ognized something  peculiar  in  the  condition  of 
these  two  counties,  and  some  others.  It  gave 
them  the  option  of  sending  delegates  to  the  con- 
stitutional convention,  and  gave  that  conven- 
tion the  option  to  receive  them.  For  some  rea- 
son not  developed  in  the  legislative  history  of 
the  matter  these  counties  took  no  action  on  the 
subject.  The  convention,  willing  to  accept 
them,  and  hoping  they  might  still  express  their 
wish  to  come  in,  mode  provision  in  the  new 
Constitution  that  they  might  do  so,  and  for 
their  place  in  the  legislative  bodies,  and  in  the 
judicial  system,  and  inserted  a  general  propo- 
sition for  accession  of  -territory  to  the  new 
state.  The  state  of  Virginia,  in  expressing  her 
satisfaction  with  the  new  state  and  its  Consti- 
tution, and  her  consent  to  its  fornmtion.  by  a 
special  section,  refers  again  to  the  counties  of 
72 


Berkeley,  Jefferson,  and  Frederick,  and  enacts 
that  whenever  they  shall,  by  a  majority  vote,, 
assent  to  the  Constitution  of  the  new'  state, 
they  may  become  part  thereof;  and  the  legisla- 
ture sends  this  statute  to  Congress  with  a  re- 
quest that  it  will  admit  the  new  'state  ['SO* 
into  the  Union.  Now,  we  have  here,  on  two  4if- 
ferent  occasions,  the  emphatic  legislative  propo- 
sition of  Virginia  that  these  counties  might  be- 
come part  of  West  Virginia;  and  we  have  the 
Constitiftion  of  West  Virginia  agreeing  to  ac- 
cept them  and  providing  for  their  place  in  the 
new  bom  state.  There  was  one  condition,  how- 
ever, imposed  by  Virginia  to  her  parting  with 
them,  and  one  condition  made  by  West  Virginia 
to  her  receiving  them,  and  that  was  the  same,, 
namely:  the  assent  of  the  majority  of  the  vote* 
of  the  counties  to  the  transfer. 

It  seem^  to  us  that  here  was  an  agreement 
between  the  old  state  and  the  new  that  these 
counties  should  become  part  of  the  latter,  sub- 
ject to  that  condition  alone.  Up  to  this  time 
no  vote  had  been  taken  in  these  counties ;  prob- 
ably none  could  be  taken  under  any  but  a. 
hostile  government.  At  all  events,  the  bill  al- 
leges that  none  was  taken  on  the  proposition 
of  May,  1862,  of  the  Virginia  legislature.  If  an 
agreement  means  the  mutual  consent  of  the 
parties  to  a  given  proposition,  this  was  nn 
agreement  between  these  states  for  the  transfer 
of  these  counties  on  the  condition  named.  The 
condition  was  one  which  could  be  asoei*tained 
or  carried  out  at  any  time;  and  this  was  clearly 
the  idea  of  Virginia  when  she  declared  that 
whenever  the  voters  of  said  counties  should 
ratify  and  consent  to  the  Constitution  they 
should  l)ecome  part  of  the  state,  and  her  sub- 
sequent legislation  making  special  provision  for 
taking  the  vote  on  this  subject,  as  shown  by 
the  acts  of  January  31st  and  February  4th,. 
1863,  is  in  perfect  accord  with  this  idea,  and 
shows  her  good  faith  in  carrying  into  effect  the 
agreement. 

2.  But  did  Congress  consent  to  this  agree* 
ment? 

Unless  it  can  be  shown  that  the  consent  of 
Congress,  under  that  clause  of  the  Constitution 
which  forbids  agi'cemehts  between  states  with- 
out it,  can  only  be  given  in  the  form  of  an  ex- 
press and  formal  statement  of  every  proposition 
of  the  agreement,  and  of  its  consent  thereto,  we 
must  hold  that  the  consent  of  that  body  was 
given  to  this  agreement. 

•The  attention  of  Congress  was  called  [*60 
to  the  subject  by  the  very  short  statute  of  the 
state  of  Virginia  requesting  tne  admission  of 
the  new  state  into  the  Union,  consisting  of  but 
three  sections,  one  of  which  was  entirely  de- 
voted to  giving  consent  that  these  two  counties 
and  the  county  of  Frederick  might  accompany 
the  others,  if  they  desired  to  do  so.  The  Con- 
stitution of  the  new  state  was  lit-erally  cum- 
bered with  the  various  provisions  for  receiving 
these  counties  if  they  chose  to  come,  and  in  two 
or  three  forms  express  consent  is  there  given  to 
this  addition  to  the  state.  The  subject  of  the 
relation  of  these  counties  to  the  others,  as  set 
forth  in  tlie  ordinance  for  calling  the  conven- 
tion, in  the  Constitution  framed  by  that  conven- 
tion, and  in  the  act  of  the  Virginia  legislature, 
must  have  received  the  attentive  consideration 
of  Congress.  To  hold  otherwise  is  to  suppose 
that  the  act  for  the  admission  of  the  now  state 
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pa«:$ed  without  iiiiy  due  or  serious  considera- 
tion. But  the  Bubfetnnce  of  this  act  deorly  re- 
pels any  such  inference;  for  it  is  seen  that  the 
Constitution  of  the  new  state  was,  in  one  par- 
ticular at  least,  unacceptable  to  Congress,  and 
the  act  only  admits  the  state  into  the  Union 
when  that  feature  shall  be  changed  by  the  pop- 
ular Tote.  If  any  other  part  of  the  Constitu- 
tion had  failed  to  meet  the  approbation  of  Con- 
gress, especially  so  important  a  part  as  the 
pro|>o8ition  for  a  future  change  of  boundary  be- 
tween the  new  and  the  old  state,  it  is  reason- 
able to  suppose  that  its  dissent  would  have  been 
expressed  in  some  sliape,  especially  as  the  re- 
fusal to  permit  those  counties  to  attach  them- 
selves to  the  new  state  would  not  have  endan- 
gered its  formation  and  admission  without 
them. 

It  is,  therefore,  an  inference  clear  and  satis- 
factory that  Congress,  by  that  statute,  intended 
to  consent  to  the  admission  of  the  state  with 
the  contingent  boundaries  provided  for  in  its 
Constitution  and  in  the  statute  of  Virginia, 
which  prayed  for  its  admission  on  those  terms, 
and  that  in  so  doing  it  necessarily  consented  to 
the  agreement  of  tliose  states  on  that  subject. 
61*]  •Tliere  was  then  a  valid  agreement  be- 
tween the  two  states  consented  to  by  Congress, 
which  agreement  made  the  accession  of  these 
counties  dependent  on  the  result  of  a  popular 
vote  in  favor  of  that  proposition. 

3.  But  the  commonwealth  of  Virginia  insists 
that  no  such  vote  was  ever  given :  and  we  must 
inquire  whether  the  facts  alleged  in  the  bill 
are  such  as  to  require  an  issue  to  be  made  on 
that  question  by  the  answer  of  the  defendant. 

The  bill  alleges  tlie  failure  of  the  counties  to 
take  any  action  under  the  act  of  May,  1862, 
and  that  on  the  3 1st  of  January  and  the  4th  of 
February, thereafter,  the  two  other  acts  we  have 
mentioned  were  passed  to  enable  such  vote 
to  be  taken.  Tliese  statutes  provide  very 
minutely  for  the  taking  of  this  vote  under  the 
authority  of  the  state  of  Virginia;  and  among 
other  things,  it  is  enacted  that  the  governor 
shall  aaceitain  the  result,  and,  if  he  shall  be 
of  opinion  that  said  vote  has  been  opened  and 
held  and  the  result  ascertained  and  certified 
pursuant  to  law,  lie  shall  certify  that  result 
umler  the  seal  of  the  state  to  the  governor  of 
West  Virginia ;  and  if  the  majority  of  the  votes 
given  at  the  polls  were  in  favor  of  the  proposi- 
tion, then  the  counties  became  part  of  said 
state.  He  was  also  authorized  to  postpone  the 
time  of  voting  if  he  should  be  of  opinion  that 
a  fair  vote  could  not  be  tak^n  on  the  day  men- 
tionetl  in  these  acts. 

Tliough  this  language  is  taken  mainly  from 
the  statute  which  refers  to  Berkeley  county,  we 
consider  the  legal  effect  of  the  other  statute  to 
be  the  0a  me. 

Tliese  statutes  were  in  no  way  essential  to 
evidence  the  consent  of  Virginia  to  the  original 
agreement,  but  were  intended  by  her  legisla- 
ture to  provide  the  means  of  ascertaining  the 
wishes  of  the  voters  of  these  counties,  that  be- 
ing the  condition  of  the  agreement  on  which  the 
transfer  of  the  counties  depended. 

Tlie  state  thus  showed  her  good  faith  to 
that  agreement,  and  undertook  in  her  own  way 
and  by  her  own  officers  to  ascertain  the  fact  in 
iinrHtion. 

6<*1     *The   legislature   might   have   required 
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the  vote  to  Iiiive  been  reimrtcd  to  it,  and  as- 
sumed the  duty  of  ascertaining  antl  mak- 
ing known  the  result  to  West  Virgin- 
ia; but  it  delegated  that  power  to  tlie 
governor.  It  invested  him  with  full  discre- 
tion as  to  the  time  when  tlie  vote  should  be 
taken,  and  made  his  opinion  and  his  decision 
conclusive  as  to  the  result.  The  vote  was  taken 
under  these  statutes,  and  certified  to  the  gov- 
ernor. He  was  of  opinion  that  the  result  was 
in  favor  of  the  transfer.  He  certified  this  fact 
under  the  seal  of  the  state  to  the  state  of  West 
Virginia,  and  the  legislature  of  that  state  im- 
mediately assumed  jurisdiction  over  the  two 
counties,  provided  for  their  admission,  and 
they  have  ueen  a  part  of  that  state  ever  since. 

Do  the  allegations  of  the  bill  authorize  us  to 
go  behind  all  this  and  inquire  as  to  what  took 
place  at  this  voting?  To  inquire  how  many 
votes  were  actually  cast?  How  many  of  the 
men  who  had  once  been  voters  in  these  counties 
were  then  in  the  rebel  army?  Or  had  been 
there  and  were  thus  disfranchised?  For  all 
these  and  many  more  embarrassing  questions 
must  arise  if  the  defendant  is  required  to  take 
issue  on  the  allegations  of  the  bill  on  this  sub- 
ject. 

These  allegations  are  indefinite  and  vague  in 
this  regard.  It  is  charged  that.no  fair  vote  was 
taken ;  but  no  act  of  unfairness  is  allege<l.  That 
no  opportunity  was  afl'orded  for  a  fair  vote. 
That  the  governor  was  mislead*  and  deceived  by 
the  fraud  of  those  who  made  him  l>elieve  so. 
This  is  the  substance  of  what  is  allege<l.  No 
one  is  charged  specifically  with  the  fraud.  No* 
particular  act  of  fraud  is  stated.  The  gov* 
ernor  is  impliedly  said  to  have  acted  in  good 
faith.  No  cliarge  of  any  kind  of  moral  or  legal 
wrong  is  made  against  the  defendant,  the 
state  of  West  Virginia. 

But,  waiving  these  defects  in  the  bill,  we  are 
of  tiie  opinion  that  the  action  of  the  governor 
is  conclusive  of  the  vote  as  between  the  states 
of  Virginia  and  West  Virginia.  He  was,  in 
legal  effect,  the  state  of  Virginia  in  this  matter. 
In  addition  to  his  position  as  executive  liend  of 
the  state,  the  legislature  delegated  to  him  all 
its  own  power  in  the  premises.  It  vesteil  him 
with  large  control  as  to  the  time  of  taking  the 
*vote,  and  it  made  his  opinion  of  the  [*63 
result  the  condition  of  final  action.  It  rested,, 
of  its  own  accord,  the  whole  question  on  his 
judgment  and  in  his  hands.  In  a  matter  where 
that  action  was  to  be  the  foundation  on  wliich 
another  sovereign  state  was  to  act, — a  matter 
which  involved  the  delicate  question  of  |>ernin- 
nent  boundary  between  the  states  and  jurisdic- 
tion qj'era  large  population, — a  matter  in  which 
she  took  into  her  own  hands  the  ascertainment 
of  the  fact  on  which  these  important  proposi- 
tions were  by  contract  made  to  dei>end,  she 
must  be  bound  by  what  she  has  done.  She  can 
have  no  right,  years  after  all  this  has  been  wt- 
tied,  to  come  into  a  court  of  chancery  to  charge 
that  her  ovm  conduct  has  been  a  wrong  and  a 
fraud,  that  her  own  subordinate  agents  have 
misled  her  governor,  and  that  her  solemn  act 
transferring  these  counties  shall  be  set  aside, 
against  the  will  of  the  state  of  West  Virginia, 
and  without  consulting  the  wishes  of  the  people 
of  those  counties. 

This  view  of  the  subject  renders  it  unneces- 
sary to  inquire  into  the  effect  of  the  act  ot 
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18G.J  withdrawing  the  consent  of  the  state  of 
Virginia,  or  the  act  of  Congress  of  1866,  giving 
consent,  after  the  attempt  of  the  state  to  with- 
draw hers. 

The  demurrer  to  the  hill  is,  therefore,  Mus- 
tained,  and  the  hiU  mu8t  he  diamisaed, 

Mr.  Justice  DaTis»  dissenting: 

Being  unable  to  agree  with  the  majority  of 
the  court  in  its  judgment  in  this  case,  1  will 
briefly  state  the  grounds  of  my  dissent. 

There  is  no  difference  of  opinion  between  us 
in  relation  to  the  construction  of  the  provision 
•of  the  Constitution  which  affects  the  question 
at  issue.  We  all  agree  that,  imtil  the  consent 
•of  Congress  is  given,  there  can  be  no  valid  com- 
pact or  agreement  between  states.  And  that, 
although  the  point  of  time  when  Congress  may 
give  its  consent  is  not  material,  yet,  when  it  is 
given,  there  must  be  a  reciprocal  and  concur- 
rent consent  of  the  three  parties  to  the  contract. 
64*]  Without  'this,  it  is  not  a  completed  com- 
pact. If,  therefore,  Virginia  withdrew  its  as- 
sent before  the  consent  of  Congress  was  given, 
there  was  no  compact  within  the  meaning  of 
the  Constitution. 

To  my  mind  nothing  is  clearer,  than  that 
Congress  never  did  undertake  to  g^ve  its  con- 
sent to  the  transfer  of  Berkeley  and  Jefferson 
counties  to  the  state  of  West  Virginia  until 
March  2,  18GG.  If  so,  the  consent  came  too 
late,  because  the  legislature  of  Virginia  had, 
on  the  5th  day  of  December,  1865,  withdrawn 
its  assent  to  the  proposed  cession  of  these  two 
counties.  This  withdrawal  was  in  ample  time, 
as  it  was  before  the  proposal  of  the  state 
had  become  operative  as  a  concluded  compact, 
and  the  bill  (in  my  judgment)  shows  that 
Virginia  had  sufficient  reasons  for  recalling  its 
proposition  to  part  with  the  territory  embraced 
within  these  counties. 

But.  it  is  maintained  in  the  opinion  of  the 
court  that  Congress  did  give  its  consent  to  the 
transfer  of  these  counties  by  Virginia  to  West 
Virginia,  when  it  admitted  West  Virginia  into 
the  Union.  The  argument  of  the  opinion  is, 
that  Congress,  by  admitting  the  new  state,  gave 
its  assent  to  that  provision  of  the  new  Constitu- 
tion which  looked  to  the  acquisition  of  these 
counties,  and  that  if  the  people  of  these  coun- 
ties have  since  voted  to  become  part  of  the  state 
of  West  Virginia,  this  action  is  within  the 
consent  of  Congress.  I  most  respectfully  sub- 
mit that  the  facts  of  the  case  (about  which 
there  is  no  dispute),  do  not  justify  the  argu- 
ment which  is  attempted  to  be  drawn  from 
them. 

The  2d  section  of  the  1st  article  of  the  Con- 
stitution of  West  Virginia  was  merely  a  pro- 
posal addressed  to  the  people  of  two  distinct 
districts,  on  which  they  were  invited  to  act. 
The  people  of  one  district  (Pendleton,  Hardy, 
Hampshire,  and  Morgan)  accepted  the  proposal. 
The  people  of  the  other  district  (Jefferson, 
Berkeley,  and  Frederick)  rejected  it. 

In  this  state  of  things,  the  first  district  be- 
^iame  a  part  of  the  new  state,  so  far  as  its 
Constitution  could  make  it  so,  and  the  legisla- 
ture of  Virginia  included  it  in  its  assent,  and 
65*]  *Congi'es8  included  it  in  its  admission  to 
the  Union.  But  neither  the  Constitution  of 
West  Virginia,  nor  the  assent  of  the  legislature 
of  Vii^inia,  nor  the  consent  of  Congress,  had 
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any  application  whatever  to  the  second  district. 
For  though  the  2d  section  of  the  first  article 
of  the  new  Constitution  had  proposed  to  in- 
clude it,  the  proposal  was  accompanied  with 
conditions  which  were  not  complied  with;  and 
when  that  Constitution  was  presented  to  Con- 
gress for  approval,  the  proposal  had  already 
been  rejected,  and  had  no  significance  or  effect 
whatever. 

I  am  authorized  to  say  that  Mr.  Justice 
Clifford  and  Mr.  Justice  Field  concur  in  this 
dissent. 


♦JUSTO  GARCIA  t  LEON,PZ/f.  in  Err,,  ['IBS 

V. 

MARIANO  GALCERAN. 
JUSTO  GARCIA  y  LEON,  Plff.  in  Err., 

MANUAL  PIJUAN. 
JUSTO  GARCL\  y  LEON,  Plff,  in  Err., 

JUAN  OLIVER. 

(See  S.  C.  11  Wall.  185-192.) 

Suits  hy  mariners  to  recover  wages — where 
brought — mariners  may  waive  lien  and.  sue 
in  state  court — suits  against  sureties. 

Mariners,  in  suits  to  recover  their  wages,  may 
proceed  aKainst  the  uwuer  or  master  of  the  ship  in 
personam,  or  they  may  proceed  in  rem-  against  the 
ship,  or  ship  and  freignt,  at  their  election. 

The  mariner  may  proceed  by  libel  in  the  district 
court,  or  by  an  action  at  law.  either  Id  the  circuit 
court,  or  in  a  state  court,  as  in  other  causes  of  ac- 
tion cognizable  in  the  state  and  Federal  courts,  ex- 
ercising Jurisdiction  in  common-law  cases. 

Claims  of  the  kind  create  a  Hen  upon  the  vessel 
under  the  laws  of  Louisiana,  similar  to  the  lien 
which  arises  in  such  cases  under  the  maritime  law. 

Common-law  remedies  are  not  competent  to  en- 
force a  maritime  lien  by  a  proceeding  in  rem  and, 
consequently,  the  JurlsalctloD  in  such  cases  is  ex- 
clusively in  the  district  courts. 

Even  where  a  maritime  lien  arises,  the  injured 
parly  may  waive  his  lien,  and  may  resort  to  hia 
common  law  remedy  in  the  state  court,  against  the 
owner  of  the  vessel. 

Suit  may  be  brought  in  the  state  court  against 
sureties  In  a  bond  given  to  release  property  from  a 
writ  of  sequestration. 

[Nos.  85,  80,  02.] 
Submitted  Feb,  6,  1871.    Decided  Mar.  6,  1871. 

iN  ERROR  to  the  Seventh  Judicial  District 
Court  of  the  State  of  Louisiana. 

Petitions  in  these  cases  were  filed  in  the  dis- 
trict court  in  and  for  the  parish  of  Orleans  in 
the  state  of  Louisiana,  by  the  defendants  in 
error,  for  moneys  alleged  to  be  due  them  upon 
certain  bonds  given  as  ^curity  in  the  course 
of  legal  proceedings  tlierefor,  had  for  the  col- 
lection of  sailors'  wages.  Judgments  having 
b^n  ffiven  for  the  plaintitts,  the  defendant  sued 
out  these  writs  of  error; 

The  case  is  fully  stated  by  the  court. 

Messrs.  Caleb  'duhlns  and  John  T.  Drew, 
for  plaintiff  in  error: 

Even  if  the  state  court  could  entertain  a 
personal  action  against  the  owner,  ft  had  no  ju- 
risdiction over  the  vessel  by  conservatory  writ 
and  proceeding  in  rem,  to  enforce  a  maritime 
lien  by  seizure  before  judgment. 

This  question  seems  to  be  settled  in  a  late 
case  of  The  Belfast  v.  Boon,  7  Wall.  624,  19 
L.  ed.  266;  and  in  the  ca!»»»  of  The  Moses  Tay- 
lor, 4  Wall.  411,  18  L.  ed.  397. 
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Having  no  jurisdiction,  therefore,  over  the  | 
vcHfic]  in  a  proceeding  in  retn,  a  judicial  bond, 
given  in' that  court  for  its  delivery,  is  null  and 
void :  and  the  court  havine  no  authority  of  law, 
or  jurisdiction  of  the  subject-matter,  the  order 
of  the  court  to  bond  is  also  an  absolute  nullity. 

**The  rule  that  as  one  binds  himself  he  must 
remain  bound,  may  be  true  in  mere  conven- 
tional obligations;  but  the  effect  of  judicial 
bonds  must  be  tested  by  the  law  directing  them 
to  be  taken.  That  which  is  supjeradded  must 
be  rejected,  and  that  which  is  omitted  supplied. 
So.  if  there  be  nO  law  authorizing  such  a  bond 
to  be  taken,  or  if  the  prerequisites  required  for 
the  taking  thereof  be  not  fulfilled,  the  bond 
irill  not  bind:  there  is  error,  and  the  opnsidera- 
tion  fails/'  2  Hennen,  La.  Dig.  new  ed.  p. 
102.S,  rerbo  6. 

(No  counsel  appeared  in  this  court  for  the 
defendants  in  error,  but  an  argument  was  filed 
by  them,  of  which  the  following  is  an  abstract : ) 

The  owner  of  the  vessel  sequestered  was  per- 
sonally sued  and  cited,  and  in  due  course  of 
law.  judgments  were  rendered  by  default  against 
him  in  persomnm,  for.  the  amounts  claimed, 
with  the  mariner's  lien  and  privilege  upon  the 
property  sequestered. 

On  the  return  of  the  sheriff,  that  the  prop- 
•erty  bonded  could  not  be  found,  suits  were  then 
brou;;ht  in  the  same  court  by  tlie  defendants  in 
error,  to  enforce  in  personam  the  obligation  of 
snid  forthcoming  bonds  against  the  surety 
thereon,  and  after  the  Question  of  jurisdiction 
was  urjred  and  overruled,  judgments  were  ren- 
>dered  in  personam,  in  favor  of  the  defendants 
in  error,  against  said  surety,  for  the  amounts 
^"ced  by  the  original  judgments. 

The  right  of  mariners  to  bring  suits  in  per- 
<9tHuim  against  the  owners  of  the  vessel  on  which 
they  hnvv  earned  their  wages,  in  the  state 
^ourt9y  is  expressly  re8er\'ed  to  them  by  the  ju- 
diciary act  of  1789,  under  the  proviso.  **3ttv- 
ing  to*  suitors,  in  all  cases,  the  right  of  a  com- 
inon-law  remedy,  where  the  eommou  law  is 
competent  to  give  it." 

The  writ  of  sequestration  was  issued  as  a 
mesne  or  conservatory  process,  to  preserve  in- 
tact, pendente  lite,  a  lien  and  privilege  granted 
hy  law:  and  to  secure  the  presence  of  the  ves- 
sel within  the  territorial  jurisdiction  of  the 
state  court,  imtil  after  the  final  judgments,  to 
be  then  subjected  to  execution  and  sale.  Said 
writ  was  as  lawful  as  the  suit  itself,  to  which 
it  was  a  mere  appendage  or  incident,  and  as 
the  wnt  of  fieri  facias  issued  on  said  personal 
judgments,  and  of  which  said  writ  of  sequestra- 
tion was  the  mere  precursor. 

Tlje  only  thing  which  the  Federal  Constitu- 
tion and  tlie  judiciary  act  of  1789  seem  to  have 
taken  awtiy  from  the  state  courts  is  the  cog- 
nizance of  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  when  the  same  are  sought  to 
be  brought  solely  in  rem,  against  the  offending 
Tes5»el  iiseli  as  a  party  defendant  to  the  suit. 

The  writ  of  sequestration  lias  no  analogy 
whatever  with  the  admiralty  process,  as  under- 
stood and  defined  by  writers  on  admiralty  law. 

See  art.  269  et  aeq,  of  the  Louisiana  Code  of 
Practice. 

•*\Vhen  properly  brought,  the  suit  is  against 
the  owners  of  the  vessel:  and  in  states  where 
there  are  attachment  laws,  the  plaintiff  may  at- 
tach any  property  not  exempted  from  execution 
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belonging  to  the  defendant.  The  vessel  is  held 
under  the  attachment  as  the  property  of  the  de- 
fendant, and  not  as  the  offending  thing,  as  in 
the  case  of  a  proceedini?  in  rem."  The  Belfast 
V.  Boon,  7  Wall.  645,  19  L.  ed.  272. 

"Tlie  distinguishing  and  characteristic  fea- 
ture of  such  a  suit  (one  tit  rem)  is,  that  the  ves- 
sel or  thinff  proceeded  against  is  itself  seized 
and  impleaded  as  the  defendant.  It  is  this  do- 
minion of  the  suit  in  admiralty  over  the  vessel 
or  thing  itself,  which  gives  to  tiie  title  made 
under  its  decrees,  validity  against  the  whole 
world.  By  the  common-law  process,  whether 
of  mesne  attachment  or  execution,  property  is 
reached  only  through  a  personal  defendant, 
and  then  only  to  the  extent  of  his  title."  The 
Moses  Taylor,  4  Wall.  427,  18  L.  ed.  400. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Mariners  in  suits  to  recover  their  wages,  may 
proceed  against  the  owner  or  master  of  the  ship 
in  pei'sonam,  or  they  •may  proceed  m  [^188 
rem  against  the  ship,  or  ship  and  freight,  at 
their  election. 

Wliere  the  suit  is  in  rem  against  the  ship,  or 
ship  and  freight,  the  original  jurisdiction  of  the 
controversy  is  exclusive  in  the  district  courts, 
as  provided  by  the  9th  section  of  the  judici- 
ary act;  but  when  the  suit  is  tn  personam 
against  the  ouTier  or  master  of  the  vessel,  the 
mariner  may  proceed  by  libel  in  the  district 
court,  or  he  may.  at  his  election,  proceed  in  an 
action  of  law  eitlier  in  the  circuit  court,  if  he 
and  his  debtor  arc  citizens  of  different  states, 
or  in  a  state  court  as  in  other  causes  of  action 
cognizable  in  the  state  and  Federal  courts  ex- 
ercising jurisdiction  in  common-law  cases,  as 
provided  in  the  11th  section  of  the  judiciary 
act.  1  Stat,  at  L.  78 ;  The  Belfast,  7  Wall.  642, 
044,  19  L.  ed.  271. 

He  may  have  an  action  at  law  in  the  case 
supposed  either  in  the  circuit  court  or  in  a  state 
court,  because  the  common  law,  in  such  a  case, 
is  competent  to  give  him  a  remedy,  and  where- 
ever  the  common  law  is  competent  to  give  a 
party  a  remedy  in  such  a  case,  the  right  to  such 
:i  remedy  is  reserved  and  secured  to  suitors  by 
the  saving  clause  contained  in  the  9th  section 
of  the  judiciary  act. 

Services,  as  mariners  on  board  the  schooner 
Gallego,  were  rendered  by  each  of  the  appellees 
in  these  cases,  and  their  claims  for  wages  re- 
maining unpaid,  on  the  8th  of  August.  1868, 
they  severally  brought  suit  in  personam  against 
Joseph  Maristany,  the  sole  o^'ner  of  the 
schooner,  to  recover  the  respective  amounts  due 
to  them,  as  wages  for  their  services  as  such 
mariners. 

Claims  of  the  kind  create  a  lien  upon  the  ves- 
sel under  the  laws  of  that  state  quite  similar  to 
the  lien  which  arises  in  such  cases  under  the 
maritime  law.  They  accordingly  applied  to 
the  court  where  the  suits  were  returnable  for 
writs  of  seouestration,  and  the  same  haWng 
been  granted  and  placed  in  the  hands  of  tho 
sheriff  for  sen'ice,  were  levied  upon  tho 
schooner  as  a  security  to  respond  to  the  judg- 
ments which  the  plaintiffs  in  the  respective 
Muits  might  recover  *against  the  owner  [*189 
of  the  vessel,  as  the  defendant  in  the  several 
suits. 

Such  a  writ  when  duly  issued  and  served  in 
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siicli  a  cafc  lias  suUstantinlly  the  same  effwt  in 
thf  |irnctiee  of  the  courts  of  that  state  as  an 
nttncliment  on  mesne  prooi»»H  in  jiiriscliction^i 
ulicre  a  crcilitor  is  authorized  to  employ  such 
a  process  to  create  a  lien  upon  the  property  of 
his  debtor  as  a  security  to  respond  to  his  jiulj;- 
ment.  Neither  the  writ  of  sequestration  nor 
the  process  of  attachment  is  a  proceedinjr  in 
rem,  as  known  and  practised  in  the  admiralty: 
nor  dti  they  hear  any  analogy  wliatever  to  such 
a  proceeding,  as  the  suit  in  all  such  cases  is  a 
suit  against  the  owner  of  the  property  and  not 
againf<t  the  pi-operty  as  an  offending  thing,  as 
in  case  where  the  lil)el  is  in  rem  In  the  ad- 
miralty court  to  enforce  a  maritime  lien  in  the 
pr(»pi'iiy. 

Dni'  notice  of  the  suit  was  given  to  the  de- 
fendant in  each  cast*,  and  he  ap|M*ared  and 
mad*'  ileffuse.  Pending  the  suits  the  schooner, 
which  had  jircviounly  l)cen  seized  by  the  sherilF 
under  the  writ  or  writs  of  sequent  ration,  was 
reh'nfxnl  on  motion  of  the  defendant  in  thosr 
suits  au«l  waK  delivered  into  his  poss<»ssion.  he. 
the  tk'fendant.  giving  a  bond  to  the  sheriflf. 
with  surety,  conditioned  to  the  effect  that  he 
won  hi  not  send  the  projMjrty  out  of  the  juris- 
diction of  the  court  nor  make  any  impro|»er 
use  of  it.  and  that  he  wouhl  faithfully  present 
the  same  in  cjise  such  should  he  the  decree  ot 
the  court,  or  that  he  wouhl  satisfy  such  jmlg- 
nient  as  shoidd  lie  recovered  in  the  suit. 

Judgment  was  recovered  by  the  phiintiff  in 
each  case  against  the  owner  of  tlie  schooner, 
anil  executions  were  issued  on  the  respectix'c 
judgments,  and  the  same  were  placed  in  the 
hands  of  the  sheriff.  Tnahle  to  find  any  prop- 
er! v  of  the  debt(»r  or  to  make  the  monev,  the 
sheriff  returne<l  the  execution  imsatisOed.  and 
the  property  bonded  was  duly  demanded  both 
of  the  principal  obligor  and  of  the  present 
plaintiff  in  error,  who  was  the  surety  m  each 
of  the  forthcoming  bonds. 

Given,  as  the  bonds  were,  on  the  rel€»asc  of 
the  sch<»oner.  they  became  the  substitute  for 
100^1  the  property,  and  the  obligors  'refusing 
to  return  the  same  or  to  satisfy  the  judgments, 
the  respective  judgment  cretlitors  instituted 
suits  against  the  surety  in  those  bonds.  Service 
having  be<'n  duly  ma<le,  the  defendant  appeared 
and  Hied  an  exception  to  the  juris<liction  of 
the  court  in  each  case,  upon  the  ground  that 
the  cjiuse  of  action  was  a  matter  exclusively 
cognizable  in  the  district  courts  of  the  Unite<l 
States,  but  the  court  overruled  the  exception 
and  gaive  jutlgnient  for  the  plaintiff:  whereujwn 
the  defen<lant  sne«l  out  a  writ  of  error  in  each 
case  and  removeil  the  same  into  this  court. 

Hri«*lly  state<l.  the  defense  in  the  court  be- 
low was.  that  the  action  was  founded  on  a  bond 
given  for  tla-  sale  of  the  schooner  seize<l  under 
admiralty  process  in  a  proceeding  in  mn.  oxvr 
which  the  state  court  had  no  jurisdiction  ra- 
lloiic  niatrrifc,  "and  that  the  bond  was  taken 
eorttm  uon  jmUcc  and  is  voi<l."  Enough  has 
alrnulv  U'cn  remarked  to  show  that  the  theorv 
of  faet  asMuuiMl  in  the  exception  is  not  correct, 
as  the  respective  suits  iiistitutcnl  by  the  mar- 
iners were  suits  in  prrMomnn  against  the  owner 
of  the  schooner,  and  not  suits  in  rem  against 
the  ves*el.  as  assumed  in  the  except it»n.  Were 
the  fact  ;i«.  suppnsetl.  the  conclu-^ion  assunii'd 
would  ff.ilow.  n<  it  i»i  well-^etth'd  law  that 
coiuuion-law  vfiiie«li's  are  not  appropriate  nor 
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competent  to  enforce  a  maritime*  lien  by  a  pr 
ceeding  in  rem  and.  conseoiiently,  that  the  ju 
risdiction  conferred  upon  tne  district  dburts.  sc 
far  as  respects  that  mode  of  proceeding,  is  ex- 
clusive. 

State  legislatures  have  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  any 
jurisdiction  uj>on  a  state  court  to*  enforce  sucli 
a  lien  by  a  suit  or  proceedings  iit  rem^  as  prac- 
tised in  the  admiralty  courts:  but  whenever  a 
maritime  lien  arises  the  injured  party  may 
pursue  his  remedy  by  a  suit  in  personam  or  by 
a  procei'ding  in  rem  at  his  election.  Such  a 
party  may  proceed  in  rem  in  the  admiralty, 
and  if  he  elects  U\  pursue  his  remedy  in  that 
mode,  hg  cannot  proceed  in  any  other  form,  as 
the  jurisdiction  of  the  admiralty  courts  is  ex- 
clusive in  respect  to  that  mode  of  proceeding, 
but  such  a  party  is  not  n*Htricte«l  to  that  nio<le 
of  proceeding  even  in  the  admiralty  court,  as 
he  may  waive  his  lien  and  proceed  •in  [*101 
personam  against  the  owner  or  master  of  the 
vessel  in  the  same  jurisdiction,  nor  is  he  com- 
fH'lled  to  proc<»e«l  in  the  admiralty  at  all.  a*  he 
mav  resort  to  his  common-law  remedv  in  the 
state  cfuu'ts,  or  in  the  circuit  court,  U  he  and 
his  debtor  are  citizens  of  different  states. 

Suitors,  by  virtue  of  the  saving  clause  in  the 
0th  section  of  the  judiciary  act  conferring 
jurisdiction  in  admiralty  upon  the  district 
courts,  have  the  right  of  a  common-law  remeiiy 
in  all  cases  **wliere  the  common  law  is  <'Oinpo- 
tent  to  give  it.*'  and  the  conunon  law  is  bm- 
comjwient  as  the  a<lniinilty  to  give  a  remwly 
in  all  cases  where  the  suit  is  in  pert/onam 
against  the  owner  of  the  proj>erty. 

Attempts  have  lHK»n  nuule  to  show  that  the 
opinion  of  the  court  in  the  cas«»  of  The  Moses 
Taylor,  4  Wall.  411.  18  L.  ed.  307,  and  tlie 
opinion  of  the  court  in  the  case  of  The  Hin^  v. 
Trrror,  4  Wall.  .>.V».  18  L.  ed.  451,  are  in- 
f•onsi^*tent  with  the  views  here  expressed:  that 
the  court  in  those  cases  do  not  admit  that  & 
party  in  such  a  case  can  ever  have  a  remetly.in 
a  state  court :  but  it  is  clear  that  every  such 
suggestion  is  without  foundation,  as  plainly 
appears  from  the  brief  explanations  given  in 
each  case  by  the  justice  who  delivered  the 
opinion  of  the  court.  Express  reference  is  made 
in  each  of  those  cases  to  the  clause  in  the  0th 
section  of  the  judiciary  act.  which  gives  ta 
suitors  the  rigjit  of  a  conunon-law  remedy 
wh<'re  the  common  law  is  con;»ietent  to  give  it, 
and  there  is  nothing  in  either  opinion,  when 
the  language  employed  is  properly  applied  to 
the  subject-matter  then  under  consideration, 
in  the  slight<*st  degi'ee  inconsistent  with  the 
more  elaborate  ex|M»sition  of  the  clause  subse- 
quent I  v  given  in  the  o]iinion  of  the  ct)urt  in  the 
case  of  rh(  lirifasf,  7  Wall.  lUi,  H»  L.  til.  271. 
in  which  all  the  mendnTs  of  the  c<nirt  as  then 
constituted  c<mcurred.  Thos**  explanations  are 
a  part  of  the  resjiective  opinions,  and  they  ex- 
pressly recognize  the  right  of  the  suitor *to  his 
common-law  action  and  reuMnly  by  attachment, 
as  pr<»vid<"d  in  the  saving  clause  of  the  0th  sec- 
tion of  the  judiciary*  act. 

Conunon-law  remedies  are  not  competent  to 
enforce  a  maritime  lien  by  a  proceeding  in  rem 
and.  couM-quently.  the  •<»ri:rinal  juris-  [*192 
diction  to  enforci'  such  a  lieH  by  that  mo<li.«  of 
priK-eeiting  i-*  <*xclu>ive  in  the  district  ronrts, 
which  i^  prcti-cly  \\hat  wa*  dtH:i<U<l  in  each  of 
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■t!ie  three  cases  to  which  reference  is  made.  Au-  ■ 
th<»rity.  therefore,  does  not  exist  in  a  state 
<court  to  hear  and  determine  a  <uit  in  rein^ 
founded  upon  a  maritime  contract  in  which  a 
maritime  lien  arises,  for  the  purpose  of  enforc- 
ing such  a  lien.  Jurisdiction  in  such  cases  is 
exclusively  in  the  district  courts,  subject  to 
appeal  as  provided  in  the  acts  of  Congress,  but 
such  a  lien  does  not  arise  in  a  contract  for 
materials  and  supplies  furnished  to  a  vessel  in 
her  home  port,  and  in  respect  to  such  contracts 
it  is  competent  for  the  states  to  create  such 
liens  as  their  legislatures  may  deem  just  and 
expedient,  not  amounting  to  a  regulation  of 
commerce,  and  to  enact  reasonable  rules  and 
regulations  prescribing  the  mode  of  their  en- 
forcement. The  Belfast,  7  Wall.  043,  1ft  L.  ed. 
271.  The  8t.  Lawrence,  1  Black,  529,  17  L.  ed. 
184. 

Even  where  a  maritime  lien  arises,  the  in- 
jured party,  if  he  sees  fit,  may  waive  his  lien 
and  proceed  by  a  libel  in  personam  in  the  ad- 
miralty, or  he  may  elect  not  to  go  into  ad- 
miralty at  all,  and  may  resort  to  his  common- 
law  remedy,  as  the  plaintiffs  in  these  cases  did, 
in  the  subordinate  court.  They  brought  their 
suits  in  the  state  court  against  the  owner  of 
the  schooner,  as  they  had  a  right  to  do,  and 
having  obtained  judgments  against  the  defend- 
ant, they  might  levy  their  executions  upon  any 
property  belonging  to  him,  not  exempted  from 
attachment  and  execution,  which  was  situated 
in  that  jurisdiction. 

Undoubtedly  they  might  also  re-sort  to  the 
bond  given  when  the  schooner  was  released, 
but  they  were  not  compelled  to  do  so  if  the 
sheriff  could  find  other  property  belonging  to 
the  del>tor.  By  the  return  of  the  sheriff  it  ap- 
pears that  other  property  to  satisfy  the  execu- 
tions could  not  be  found,  and  under  those  cir- 
cumstances they  brought  these  suits  against 
the  surety  in  those  bonds,  as  they  clearly  had 
a  riglit  to  do,  whether  the  Question  is  tested  by 
the  laws  of  Congress  or  tne  decisions  of  this 
court. 

Judgment  affirmed. 


THE       GERMANIA       FIRE       INSURANCE 
COMPANY,  Plff.  in  Err,, 

V. 

JOHN  R.  FRANCIS. 

(See  S.  C.  11  Wall.  210-216.) 

Arermrnt  of  citizrnship  of  corporation — is  citi- 
zen otilyi  of  state  creating  it — effect  of  icant 
of  jurisdiction  of  cqurt  beloic. 

Where  the  declaration  avers  that  the  defendant 
is  a  corporation  created  by  an  act  of  the  lef'lsla- 
tnre  of  the  8tate  of  New  York,  located  lu  Mlsais- 
ikippl.  and  dolDK  business  there  nuder  the  laws  of 
the  state,  this.  In  le^al  effect.  Is  au  averment  that  j 
the  defendant  was  a  citizen  Qf  New  Yorlc.  | 

A  corporation,  although  it  may  |>e  permitted  to  • 
trannart   business   where   its  charter  does  uot  op-  i 
erate.  cannot  on  that  account  acquire  a  residence 
there. 

Where  the  declaration  is.  on  it's  face,  bad  in  not 
showing  ttiac  one  oi  the  parties  to  the  suit  was  a 

Note. — Citizenship   of   corporations    with   refer- 
4nc<  to  jurisdiction  of  courts  orvr  them — see  notes.  ' 
1  L  fKl.  U.  S.  36 ;  27  L.  ed.  U.  S.  87 ;  0  C.  C.  A.  174. 
»1  Walu 


citizen  of  Mississippi,  the  district  court  had  no 
Jurisdiction  to  try  it. 

Where  the  court  lielow  has  no  jurisdiction  to  try 
the  case,  its  judcrment  will  be  reversed. 

[No.  82.] 

Argued  Feb,  24,  1871,     Decided  Mar,  6,  1871. 

T  N  ERROR  to  the  District  Court  of  the  United 
1  States  for  the  District  of  Mississippi. 

Suit  was  brought  in  the  circuit  court  of 
Monroe  county,  state  of  Mississippi,  by  the 
defendant  in  error,  to  recover  insurance  upon 
a  certain  stock  of  merchandise.  Upon  the  peti- 
tion of  the  plaintiff,  the  case  was  removed  to 
the  district  court  of  the  United  States  for  the 
northern  district  of  Mississippi. 

Judgment  having  been  given  for  the  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  cottrt. 

Messrs.  J.  M.  Oarllale  and  J.  D.  Mo- 
Pherson,  for  plaintiff  in  error: 

The  question  is  here  distinctly  faised,  wheth- 
er the  Federal  court  acquired  jufisdietion  by 
the  transfer  ordered  and  made,  as  hereinbe- 
fore stated. 

There  is  but  one  act  of  Congress  authorizing 
the  plaintiff  to  remove  his  cause  from  the  state 
to  the  Federal  court ;  that  is  the  act  of  Mar.  2. 
1807.  14  Stat,  at  L.  568.  And  this  act  in  ex- 
press terms,  authorizes  the  transfer  only  when 
one  party  is  a  citizen  of  the  state  in  which  the 
suit  is  brought,  and  the  other  party  is  a  citizen 
of  a   different   state. 

In  the  case  at  bar^  neither  in  the  declaration 
nor  elsewhere  was  it  made  to  appear  that  either 
party  was  a  citizen  of  Mississippi.  On  the 
contrary,  the  declaration  filed  in  the  district 
court,  averred  in  express  terms,  that  the  plain- 
tiff was  a  citizen  of  Illinois?  and  also  averred, 
in  legal  effect,  that  the  defendant  was  a  citizen 
of  New  York  by  averring  that  it  was  a  corpora- 
tion created  by  an  act  of  the  legislature  of 
New  York. 

R,  Co.  y,  Wheeler,  1  Black,  286,  17  L.  ed. 
130;  R.  Co,  v.  Letson,  2  How.  497. 

The  averment  that  the  defendant  was  doing 
business  in  Mississippi,  under  the  laws  of  that 
state,  can  have  no  enect  upon  the  jurisdiction 
of  the  Federal  courts,  which,  under  the  Con- 
stitution and  statutes  of  the  IJnited  States,  de- 
pends solelv  on  citizenship. 

Messrs,  T.  A.  Hendrioka,  D,  W,  Voorhees, 
and  R.  X.  Bis'nop,  for  defendant  in  error: 

The  jurisdictional  facts  in  this  case  are  con- 
tained in  the  averments  in  the  petition:  'That 
said  defendant  is  a  corporation,  with  ajients 
and  officers  in  said  state  of  Mississippi, 
here  residing  and  transacting  the  business  of 
insurance,  for  which  said  company  was  incor- 
porated," and  in  the  declaration  as  "a  cor- 
poration created  by  an  act  of  the  legislature  of 
the  state  of  New  York,  located  in  the  city  of 
Aberdeen  and  state  of  Mississippi,  in  the  dis- 
trict aforesaid,  under  and  by  virtue  of  the  laws 
of  Mississippi.'' 

These  averments  are  substantially  the  same, 
and  present  the  question:  Is  a  cor|)oration 
with  agents  and  officers  residing,  located,  and 
doing  business  in  a  state,  under  and  by  virtue 
of  its  laws  and  suable  there,  a  citizen  of  that 
state  under  the  act  of  Mar.  2,  1807  ? 

It  is  believed  that  the  exact  point  rai-'od  hero 
has  never  been  decided  by  this  court.    The  t^vn 
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cnsc»  cited  by  piaintifT  in  error  do  not  decide  it. 
thoiiph  they  throw  conniderable  light  on  it.  But 
in  neither  of  these  cases  do  thev  establish  a  tes»t 
or  criterion  for  the  locality  o{  a  citizenship  of 
a  corporation,  nor  do  they  describe  a  similar 
state  of  facts  to  those  existing  in  this  case. 

In  this  case  the  plaintiff  in  error  wa«  created 
bv  the  state  of  New  York,  and  has  its  principal 
place  of  business  there.  But  it  was  so  created, 
not  to  exist  in  New  York  alone,  not.  in  the 
words  used  in  Let  son's  Case  *'to  perform  its 
functions*'  *'under  the  authority  of  that  state,'* 
but  expressly  "to  perform  its  functions"  in 
other  states  and  under  their  authority,^ wher- 
ever it  could  get  permission. 

This  court,  in  Letson^s  Case,  2  How,  407. 
658.  says: 

••ix)rd  Coke  says:  Every  corporation  and 
iKHly  politic  residing  In  any  county,  riding,  city 
or  town  corporate,  or  having  lands  or  tene- 
ments in  any  shire,  qua  propriis  manihus  rt 
Siimplibus  possidcnt  rt  habentf  are  said  to  be 
inhabitants  within  the  purview  of  the  statute." 

In  the  case  of  King  v.  Gardner^  in  Cowp.  70. 
a  corporation  was  decided  by  the  court  of  K. 
B.  tt»  come  within  the  description  of  occupiers 
or  inhabitants. 

In  The  Banl'  v.  Df*reaux,  the  case  most  re- 
lie<l  U|»on  for  the  doctrines  contended  for  by  the 
plaintifT  in  error,  it  is  said  of  a  corporation: 
"This  ideal  existence  is  considered  as  an  in- 
habitant, when  the  general  spirit  and  purpose 
of  the  law  re<iuire  it."  If  it  be  so  for  the 
purposes  of  taxation,  why  is  it  not  so  for  the 
purposes  of  a  suit  in  the  eirctiit  court  of  the 
United  States,  when  the  plaintiff  has  the  prop- 
er residence?  Certainly,  the  spirit  and  purpose 
of  the  law  require  it. 

It  had,  therefore,  the  quality  of  resilience  in 
Mississippi. 

It  had  removed  and  assumed  an  existence 
there  "under  and  by  virtue  of  the  laws  of 
Mississippi.*'    See  R.'s.  of  Mi'^s.  ch.  Insurance: 

That  a  corporation  can  have  no  legal  exist- 
enov  bcyoutl  the  limits  of  the  state  incorporat- 
ing it  ha«  been  repeatedly  decided  and  is  truo. 
if  there  is  no  further  action  on  the  part  of 
other  states. 

But  when  a  corporation  created  by  one  state 
for  the  express  purpose  of  transacting  its  busi- 
ness in  such  other  states  as  will  admit  it,  by 
the  express  statutory  permission  and  authority 
of  another  state,  sends  its  officers  and  agents 
into  such  state,  or  appoints  citizens  and  resi- 
dents of  that  state  its  oflicers  and  agents,  ac- 
cepts the  laws  and  conditions  annexed  by  that 
state  {o  its  admission— one  of  which  is  that  it 
shall  bi^  suable  there,  and  to  which  it  in  writ- 
ing expressly  consents — then  it  would  seem, 
both  in  fact  and  in  law,  to  exist  in  that  state, 
and  to  be  a  citizen  there  for  the  purpose  of 
suing  and  Iwing  sued,  which  is  the  only  quality 
and  attribute  of  citizenship  a  corporation  has 
ever  been  held  to  possess.  It  has,  therefore, 
the  (juality  of  suability  in  th.at  state. 

It  had  a*isonted  to  the  conditions  in  the  stat- 
utes of  Mississippi  and  in  return,  therefore,  it 
was  nuthorize<l  and  emi»owered  by  Mississippi 
to  do  business  here.  Its  power  to  perform  its 
functions  in  the  state  of  Mississippi,  and  to 
exist  there,  are.  therefore,  derived  from  that 
state,  and  it  has  to  that  extent  at  least  its  in- 
corporation (l>v  which  is  meant  its  grant  of 
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power)   from  the  state  of  Mississippi,  and  has 
that  quality  of  citizenship  there. 

The  caseji  cited  by  plaintitf  in  error  Letnona 
Case,  suf/ra,  and   /?.  Co.  v.   Wheeler,  1    Black 
286,   17  L.  ed,   130,  do  not  conflict  with  thir 
view. 

In  Letson's  Case,  2  How.  407,  the  court  de- 
cides: "A  corporation  created  by  a  stat<»  tc 
perform  it's  functions  under  the  authority  of 
that  state,  and  only  suable  there,  though  it  may 
have  memlHMs  out'  of  the  state,  seems  to  us  to 
be  a  person,  though  an  artificial  one.  inhabit- 
ing and  lielongiug  to  that  state  and,  therefore, 
entitle<l  for  the  purpose  of  suing  and  being- 
sued  to  be  deemed  a  citizen  of  that  state." 

This  is  the  deflnition  of  a  corporation  which 
is  a  citizen  of  a  particular  state  for  a  particu- 
lar purpose.  The  plaintiff  in  error  wiw  not 
create<l  t(»  perform  its  functions  under  tlu?  au- 
thority of  Xew  York  alone,  but  in  any  other 
state  under  its  authoritx*.  Neither  in  it  onlv" 
suable  there— in  New  York.  But  by  the  law  of 
Mississippi  (statutes  on  insurance  alwve  cited) 
it  is  made  suable  in  that  state, — re<]uire«l  to 
give  its  written  consent  thereto,  which  this 
court  will  ctmclusively  presume  it  ha?*  dime. 
It  does  not.  therefore,  under  this  decision,  be- 
conif  exclusiv«'lv  a  citizen  of  New  York. 

In  the  sectuKi  cast*  cited,  7^  Co.  v.  \VU>t:ler^ 
supra,  the  ctirporation.  plaintiff  in  error,  at- 
tempte<l  to  fix  a  criterion  by  which  the  citizen- 
ship of  a  corporation  could  be  located,  and  lixed 
upon  the  locality  of  its  principal  place  •>f  busi- 
ness, as  the  test.  The  court  ilecided  that  that 
was  not  an  exclusive  teft  of  quality,  and  the 
fact  that  its  principal  phice  of  business  wns  in 
Ohio,  did  not  make  it  a  citizen  of  Ohio. 

Courts  have  nowhere  decided  that  th^mere 
fact  of  incorporation  in  a  particular  state 
alone,  made  it  a  citizen  of  that  state. 

Mr.  Justice  DatIs  delivered  the  opinion  of 
the  court: 

The  only  point  in  this  case,  which  we  are  re- 
quired to  notice,  relates  to  the  iurisdieiiou  of 
the  district  court  to  hear  and  determine  it. 

The  act  of  Congress  of  March  2,  H<;7  .  14 
Stat,  at  L.  .V»8).  which  allows  a  phiintiff, 
under  certain  cireune^tances.  to  reniov**  hi:^ 
eaUM*  from  the  state  to  the  Federal  eoirrt,  au- 
t bonzes  the  transfer  only  when  one  party  is  a 
eili/eu  id  the  state  in  which  the  suit  i« 
linai^ht  anil  the  other  party  is  :i  titi- 
zen  ot  a  dilFennt  state.  In  this  cw,.,  w!iili. 
it  appears  on  the  face  of  the  declaration  tijat 
the  plaintiff  is  a  citizen  of  Illinois,  it  «lo'-=  not 
appear  tliat  the  defendant  is  a  citizen  «»f  Mi*^- 
issi]>pi.  This  being  so.  it  is  not  neof'*-»:ny  t«. 
notice  the  subM-quent  jdeading*.  becatise  if  the 
court  can  s<*e.  on  the  case  made  by  tlu*  plain- 
tiff in  his  declaration,  that  the  distriet  .vmrt 
acquired  no  juriMliction  over  it.  it  is  lM)ufid  tc 
reverse  the  judgment  and  direct  the  -listrict 
court  to  remand  tlie  cau*e  to  the  state  e,)urt  in 
which  it  was  instituted.  P'oUard  v.  Duujht,  4 
Cranch,  420. 

*lf  the  declaration  had  averred  the  [*216 
citizi'uship  ot'  the  parties  to  be  as  the  law  r«»- 
quires  it.  the  jurisdiction  of  the  district  couit: 
would  have  attache«l.  ami  we  would  be  requiret 
to  look  further  into  the  record  in  order  to  a- 
certain  whether  the  defendant  had  raisetl  thr 
(Uiebtion  of  iiirisdiclion  in  btajsou  to  avail  it- 
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«rJf  of  the  obioction  in  ihh  court.    Dc  Sohri/  v. 
Xicholaan,  3  Wall.  423,  18  L.  cd.  204. 

The  doclaintioii  avers  that  the  plaintiff  in 
?rror  (the  defendant  in  the  court  below)  is  a 
corporation  created  by  an  act  of  the  leprislature 
of  the  state  of  Xew  York,  located  in*  Aberdeen, 
Mi<(si88ippi,  and  doinjr  bu?iine«s  there  under  the 
laws  of  the  state.  This,  in  legal  effect,  is  an 
averment  that  the  defendant  was  a  citizen 
of  New  York,  becauise  a  corporation  can 
hare  no  legal  existence  outside  of  the  sov- 
ereignty bv  which  it  was  created.  Ohio  d 
J/i»*.  R,  Co,  V.  Whnlcr,  1  Black.  280.  17  L. 
ed.  130:  Louisville  R.  Co.  v.  Leiaort,  2  How. 
497.    Its  place  of  residence  is  there.  an<l  can  be 


J/r«j»r«.  O.  CnsliinK,  11'.  IT.  Hoifcr,  and  B» 
R.  Curtis,  for  plaintiff  in  error. 

Mcssra.  Hoar,  Atty.-(ien„  Field,  .^M^  .U/i/.- 
C,en„  first  argued  the  case,  afterward-4  Ah-rr- 
man,  Atty.-Gen.,  and  Briatmc,  Soliriior  fim., 
reargued  for  defendants  in  error  at  a»»ove  dates. 

Mr.  Justice  Swasrae  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  District  of  Columbia. 

•The  original  procewliug  wan  institut- f  *258 
ed  in  the  district  court  of  the  United  States  for 
same  territory.     Its  object  was  to  procure  the 


account  acc]uire  a  residence  there. 

A««.  therefore,  the  declaration  is.  on  its  face. 
had  in  not  showing  that  one  of  the  parties  to 
the  stiit  was  a  citizen  of  ^lississippi.  it  follows 
that  the  transfer  of^he  cause  was  not  autlinr- 
ixed  by  law  and  that  the  district  court  had  no 
jurisdiction  to  tr>'  it. 

The  judffntenf  of  the  Disiriet  Court  is  rr- 
rented  and  the  ennne  iff  remanded  to  that  court, 
irith  instruetiont*  to  traitnwit  it  to  the  Cireiiit 
Court  of  Monroe  Count  if.  for  further  proceed- 
ing in  conformity  to  law  and  justice. 


ALEXAXDKr   Y.  P.  OARXETT.  Claimant  of 
Certain  Real  Estate,  Plff.  in  Err,, 

r. 

UNITED  STATES. 
(See  S.  r.  11  W.I II.  2r,C  J.-O.) 

Writ  of  error  in  District  of  Columbia — appel- 
late jurisdiction  of  this  court. 


Punish  Treason  and  Rebellion,  to  .S^.jze  and 
(•outi>eite  the  Property  of  Rebels,  and  for 
(Hhor  Purposes."  The*  libel  alleged  that  tli« 
f»ic.|iert>  helonged  to  CJaruett.  and  that  lie  was 
wiiliin  three  of  the  csitegnries  defined  in  tin  ."it It 
seition.  wliieh  rendered  it  liable  to  be  proeoed 
<*<l  against  in  the  maimer  preseribe<|.  ili<H  of- 
fenses wrre  speeitieally  set  forth.  The  prnprrty 
was  condcnmecl  and  nold.  Oaniett  suefl  cnit  a 
writ  of  errdr  from  the  supreme  court  of  the 
District  of  Culuuibia.  The  attorney  of  the 
United  States  filed  a  motion  to  di^mis^  the 
writ.  The  court  di«missed  it  upon  the  jrimmd 
that  a  writ  of  error  would  not  lie  from  that 
court  to  the  di**irict  court,  (iarnett  r-xeepted. 
Dis  bill  of  exceptions  is  found  in  tlie  r^eord. 

This  is  the  only  point  in  the  case  wliieh  we- 
have  found  it  necessary  to  consi<|er.  In  «'oiii- 
ing  to  tlii<  conclusion  the  learnc^l  court  fell 
into  an  error. 

The  caise  was  deciderl  pri<»r  to  the  deei-ion 
of  this  court  in  Fj*  parte  liradfeu,  7  Wall.  :]04, 
10  h.  ed.  214.  It  was  not  seriously  conti<»\ert- 
e<l  by  the  counsel  for  the  «lefendants  in  error, 
in  the  anniment  at  tlie  bar.  that  this  aiitlmrity 
is  conclusive  upon  the  -tiibiect.  The  pr»i|io«|. 
tion  is  too  clear  to  re<]uire  discussion.     Error, 


A  writ  of  error  lies  fnun  the  sn»>rofne  eonrt  of 
the  JMsirIrt  of  C'olninltia  to  the  district  court  of 
that  IMMfrlct. 

This  rotirt  can  rcvl><e  Jiidfrmonts  of  sneh  district 
Court,  only  after  thoy  have  Ih-cii  the  suhject  of  re- 
view liy  such  siiprenie  ronrt.  mid  then  only  in  con- 
nection with  thecal- tlou  of  that  court  In  aflirmlnf;    and  not   appeal  M'as  the   proper   revisory   rem 

edy.      Armfttrfnift's    Foundrji.   0    \\i\\\.    'iM\.    IR 

L.  ed.  882.     The  other  objiftions  taken  to  the 

writ  are  aNo  witlie.iit  validitv.     The  «»rder  \\\<- 

mi'»'*iiig  it  miKt.  tlieu-fore,  lie  reversc-d.  'riiiswill 


or  reversliJic  them 

[\os.  14,  I.kI 

Arpitfd  Jan.  SI,  Feb.   1.   tSttO.  Rramurd  Fib. 
.^.   .0.  Jf^tJ.     Dct'idid  Mar.  6,   iS7U 


IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict  of  '.'olumhia. 

This  ease  arose  upon  a  libel  on  information 
filed  iu  the  supreme  court  of  the  District  of  Col- 
umbia, sitting  as  a  district  court  of  th**  Uniteil 
States  in  and  for  said  District  of  Columbia, 
for  the  confiscation  of  certain  real  estate  of  the 
plaintiff  in  error.  A  d«»cree  of  condemnntion  of 
all  the  estiite  of  the  dofendant  the  plaintiff  in 
error  here,  having  Intm  entered  in  that  court, 
the  said  defendant  simmI  out  a  writ  of  error  to 
the  supreme  court  of  said  District  of  Columbia, 
sitting  as  a  circuit  court  of  the  United  States. 
by  "which  court  the  sai<l  writ  of  error  was  dis 
missed.  Thereupon,  the  sai<l  defendant  sued 
out  this  writ  of  error. 

Tlie  cnse  is  sutfieiently  statc<l  by  the  court. 

The  argument   of  the  case  upon   the   merits 
was  substantially  the  same  as   in   the  case  of 
.1/rl  eiflh  v.  United  St'itfs.  post,  SO. 
11  U'all. 


restore  the  ea'»e  to  the  place  it  oeeiipi«'d  lu'lore 
tlw  supreme  court  of  the  District  of  rrtbuiibia, 
when  the  order  di«»mi>sin;r  it  was  made.  As 
that  court  did  not  pas-*  upon  the  alb-iri'd  «*nors 
of  the  district  cmirt.  we  camiot  con^iih-r  thnn. 
Our  province  is  to  exercise  appellate  inri<(lie 
tion  tcuuliing  tlie  proe««e<lings  of  tin*  ^upn'iiic 
c<iurt  of  the  di-<lrict.  We  can  •examine  [  ^  259 
tho«<e  of  the  di-^trif't  court  onlv  aftt-r  tliev  liave 
been  the  subject  of  i-eview  by  the  ^'i|iii'me 
court,  and  then  «inly  in  coniieetioii  wiih  tin-  ac- 
tion of  that  court  in  allirmiiig  or  nxti-.ing 
tluMii.  Wo  cannot  regard  tln'm  until  they  havo 
rec«i\ed  the  impress  of  the  jiid;:ment  of  the 
hi^rher  local  court. 

The  order  dismiftsinp  the  writ  of  error  is  re.^ 
rrr.sedf  and  the  euuse  trill  hr  remaudrd  to  the 
$^ufirenir  Court  of  the  nifttriel  of  Cohiuihia. 
with  dimlitms  to  proetvd  iu  the  cause  in  con- 
foruiiiij  to  laic, 
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SrpREME  Court  of  the  United  States. 


Dkc.  Term. 


WILLIAM  N.  McVeigh,  Plff,  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  11  Wall.  250-208.) 

'Confederate  citizen  may  defend  an  action,  and 
bring  trn<  of  error. 

• 

In  a  libel  of  InformaHon,  under  the  act  of  .Tnly 
17,  1862,  to  reach,  for  the  purposes  of  forfeiture 
and  sale,  real  and  personal  property,  the  owner  of 
the  property.  althou;;]i  a  resident  of  the  city  of 
Richmond,  within  the  (Confederate  lines,  and  a  Con- 
federate, mav  flle  an  answer  and  defend. 

Uc  also  has  the  right  to  sue  out  a  writ  of  error 
to  this  court. 

[No.  28.1 

Argued  Jan.  31,  Feb.  1,  1870.    Re-argued  Feb. 
cS,   9,  1H71.     Decided   Mar.   6,  1811. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stati'H  for  the  District  of  Virginia. 

In  this  case  a  libel  of  information  was  filed 
in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Virginia,  to  confiscate 
•certain  real  estate  of  the  plaintiff  in  error.  A 
decree  of  confiscation  having  been  entered  in 
that  court,  the  defendant  sued  out  a  writ  of 
error  to  the  circuit  court,  where  the  said  decree 
was  affirmed ;  whereupon  the  said  defendant 
sued  out  this  writ  of  error: 

The  case  is  further  stated  by  the  court. 

Messrs,  B.  R.  Curtis,  C.  Cushinurf  George 
William  lircnt,  C.  \V.  Wattles,  I.  W.  Moore, 
and  Hushes,  Denver  d  Peck,  for  plaintiff  in 
error ; 

Of  course  nothing  remained  for  McVeigh 
but  to  be  defaulted,  because  he  was  not  al- 
lowed to  appear:  and  the  question  is  whether 
thnt  was  erroneous  or  not.  Tlie  grounds  as- 
signed in  the  order  are,  that  it  appeared  from 
the  answer  that  McVeigh  was  a  resident  of  the 
•city  of  Richmond,  within  the  Confederate  lines, 
and  a  rebel.  On  looking  into  this  act  of  Con- 
gress, it  is  found  not  to  have  been  the  inten- 
tion of  Congress  to  inflict  this  forfeiture  upon 
persons  Hecause  thoy  were  residents  within  the 
enemy's  lines.  That  is  quite  clear;  and  it  is 
also  Quile  clear  that  there  is  nothing  in  this 
act  of  Congress  to  inflict  a  forfeiture  upon  a 
person  because  he  was  a  rebel  at  the  time  when 
this  answer  was  filed;  even  if  it  be  assumed 
that  the  judge  interpreted  "rebel"  to  mean  a 
person  giving  aid  and  comfort  to  the  Rebellion, 
of  which  interpretation  this  court  lias  no  evi- 
dence whatever.  I  agree  thnt  the  provision  of 
the  5th  section,  wbieh  relates  to  persons  own- 
ing property  in  any  loyal  state  or  territory  of 
the  T.'nited  States,  or  in  the  District  of  Colum- 
bia, applies  to  those  who,  at  any  time  after  the 
])assai:e  of  this  act,  should  give  aid  and  com- 
fort to  the  enemy;  but  it  does  not  apply  to 
those  who  owned  property  within  the  state  of 
Virginia,  which  was  not  one  of  the  loyal  states, 
and  was  one  of  the  Conffdcrate  States.  The 
7tJi  section  of  this  law,  which  provides  for 
■persons  who  own  property  and  commit  the  i\v 
scribed  ojfenses  within  the  Confederate  States, 
is  limited,  and  limited  in  this  way:  **That  if 
any  jierson  within  any  state  or  territory  of 
the  United  States,  other  than  those  named  as 
afore.snid  (that  is,  other  than  the  loyal  states), 
after  the  passage  of  this  act.  being  engaged  in 
armed  rebellion  against  the  gov«'rnment  of  the 
United  States,  or  aiding  or  abetting  such  re- 
SO 


lielllon,  shall  not,  within  sixty  days  after  pub- 
lic warning  and  proclamation,  duly  given  ami 
made  by  tlie  President,  cease  to  aid,  coiinte- 
nanci\  and  abet  such  rebellion,  and  return"  to 
his  allegiance,  his  property  is  to  be  forfeited. 
It  is  a  person  who,  being  engaged  in  the  re- 
bellion, does  not,  in  consequence  of  the  proc- 
lamation, return  to  his  allegiance.  Tliis  is  a 
penal  statute  in  any  aspect  of  it,  and  is  not  to 
be  extended  by  fmplication,  and  the  only  per- 
sons who  are  embraced  in  it  are  persons  who, 
being  engaged  in  the  rebellion  after  the  pas- 
sage of  the  act  and  before  a  proclamation  by 
the  President,  or  at  the  time  of  such  a  procla- 
mation, or  at  any  time  after  such  a  proclama- 
tion within  the  limited  sixty  days,  fails  to  re- 
turn in  consequence  of  that  proclamation. 

So  that  it  certainly  did  not  appear  by  the 
answer  of  McVeigh  that  he  was  within  the 
terms  of  this  act.  He  was  not  within  the 
terms  of  this  act  as  a  resident  within  the  rebel 
lines.  He  was  not  within  the  terms  of  this 
act  by  reason  of  being  a  rebel  (whatever  the 
learned  judge  may,  under 'the  circumstances  of 
the  case,  have  construed  that  to  be)  when  he 
filed  his  answer,  because  the  7th  section  does 
not  apply  to  him,  as  I  submit,  on  its  true  con- 
struction. And  lie  was  not  a  rebel,  so  far  as 
appears  by  holding  any  of  the  offices  that  are 
mentioned  in  the  5th  section.  That  did  not 
appear  by  his  answer,  so  far  as  we  see;  and 
therefore  I  respectfully  submit  that  the  case  is 
this;  that  Congress  provides  such  a  process  as 
requires  a  notice  to  the  party  supposed  to  be 
guilty  to  come  in  and  defend  himself;  and 
when  he  comes  in  and  offers  to  defend  himself, 
and  files  an  answer,  inasmuch  as  the  court 
say  that  on  reading  the  answer  they  see,  not 
that  he  has  committed  any  one  of  the  offenses 
for  which  he  is  to  forfeit  his  property,  but  has 
committed  some  other  offense,  therefore  he 
must  not  be  allowed  to  defend. 

Rut,  may  it  please  your  Honors,  I  am  pre- 
pared to  go  niucn  further  on  the  subject  tlian 
this  narrow  view  of  the  case.  I  am  quite 
aware  that  alien  enemies  at  the  common  law 
were  not  admitted  as  parties  to  suits,  but  I  am 
also  aware  that  even  alien  enemies  are  ad- 
mitted as  parties  to  suits  in  courts  of  admi- 
ralty, international  courts,  where  they  come  for 
a  purpose  proper  to  be  considered  by  an  inter- 
national court,  although  they  are  alien  enemies. 

I  refer  to  the  decision  of' his  Honor,  Justice 
Nelson,  in  a  case  which  is,  upon  the  brief, 
(nitcd  Scales  v.  Certain  Shares  of  Stock,  5 
Hintchf.  231,  where  many  authorities  on  this 
subject  are  referred  to. 

But  it  seems  to  me  may  it  please  your 
Honors,  that  this  very  peculiar  case  is  not  at 
all  within  this  principle  with  regard  to  alien 
enemies.  These  persons,  though  residing  with- 
in the  lines,  and  though  rebels,  whatever  mean- 
ing was  attached  to  this  word  by  the  district 
court,  were  not  alien  enemies.  They  •  were 
enemies  for  the  purpose  of  having  war  made 
upon  them,  and  for  the  purpose  of  having 
their  property  confiscated,  if  Congress  took 
proper  measures  to  confiscate  their  projwrty  as 
enemies :  but  they  were  not  alien  enemies.  They 
were  citizene  of  the  United  States,  and  they  are 
not  to  be  kept  out  of  the  courts  of  the  United 
States  for  the  purpose  of  presenting  any  right <» 
which  it  was  proper  those  courts  sljould  am- 
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^idcr.  upon  any  principlo  tlint  I  am  aware  of.  { 
Now,  wufi  it  not  proper  that  this  court  of  the 
I'nited  States  should  consider  the  question 
-whether  MeVeiffh  had  eommitted  the  offenses 
alleged  in  the  libel,  to  cause  the  forfeiture  of 
this  property?  Did  not  Congress  intend,  when 
it  enacted  this  law%  that  that  should  be  con- 
sidered, and  considered  in  every  case? 

In  tlie  case  of  Hardiman  v.  Harris,  reported 
In  14  How.  334,  Mr.  Justice  Daniel,  who  gave 
the  opinion  of  the  court,  shows  that  it  is  a 
principle  of  universal  jurisprudence  which  can- 
not be  disregardeil,  that  every  party  who  is 
proceeded  against  in  a  court  of  justice,  civilly 
or  criminnlly,  must  have  notice.  Why?  That 
lie  may  appear  and  l)e  heard.  From  the  days 
of  Magna  Charta,  as  J»rd  Coke  tells  us,  down 
to  the  pvfv«»nt  time,  due  process  of  law  includes 
actor,  reus  juda. ;  and  how  is  anybody  to  be 
jwi^r  unless  he  hears? 

This  court  has  decidcfl  that  the  question 
whi'llkT  n  person  Was  guilty,  in  (>oint  of  fact, 
of  thi'!M*  nfff-nses  loading  to  confiscation,  must 
"be  trie<l  by  a  jury.  an<l  under  that  decision,  I 
suppo^'.  Iieyond  all  doubt,  all  thej*e  cases  must 
go  b;uk :  but  it  is  extremely  important.  I  must 
^say.  eonHidcring  the  number  of  pei-wons  and  the 
aninuiits  of  propiTty  involvi'd.  it  is  of  public 
im|M>rtnnee  that  i\w  court  should  not  merely  ! 
formally  wnd  back  those  cases,  but  should 
send  tliom  bnok  with  decisions  of  points  one 
^'i\\  or  I  ho  othor.  which  nro  ccmtrolling. 

In  llio  case  of  Annf<tronps  Foundry,  6  Wall. 
7<k5.  IS  L.  iH\,  882,  and  the  other  cases  in  0  Wal- 
Innvroforrod  to  in  the  brief,  the  court  has  held 
iliat  siniilar  proceeding.-*  are  on  the  common- 
law  Hidi.  of  the  oourt.  and  there  must  be  trial  ! 
hy  juiy.  Well.  McVeigh  ftloil  hi<»  answer.  The 
judgi»  siiys:  ''Von  are  a  resident  within  the 
oniMiiy's  lines,  and  you  are  a  robel :  you  cannot 
iie  hoard.**  How  is  he  going  to  got  to  the  jury? 
T  ro*|Mti fully  submit  that  MdVoigh  was  de- 
privotl  of  n  legal  riszht  to  bo  heard,  to  try  his 
.-Ml**!*,  and  deprived  of  it  contrary  to  law. 

MmsifH.  Hoar,  Athf.'Crn..  and  Field,  Aft^t. 
ittf/.'ti^tt..  made  lirst  arffumont  for  defendants 
in    error,    and    MrnHix.   Amos   T.   Akerman, 
Aft  if.' f Jen.,    and    B.    H.    Briatow,    Solicitor  , 
f/rw..  mado  the  ro-argument : 

An  enomy  has  no  standing  in  a  court,  and 
cannot  l»«»  admitted  as  a  claimant,  even  in  ! 
prize.  Whether  ho  l»e  an  enomy  or  not,  if  con-  ! 
touted,  must  l»o  dotonninwl  by  the  court :  but 
it  is  a  diireront  issue  from  the  issue  on  the 
merit*,  and  is  to  Ik*  dotennine<l  in  the  first  in- 
*tanoi'  by  the  court.  In  procoiHlings  tii-  rem,  if 
it  is  admittotl  by  the  claimant  that  he  is  an 
♦•noiiiy.  hift  claim  must  bo  stricken  out. 

Mtnttford  v.  Mum  ford,  1  Oall.  300:  Thr  Em- 
nlouB,  1  Gall.  503:  The  Prterhoff,  Blatchf.  Pr. 
Ca*.  4ri3:  llalloek.  Int.  L.  772.  S  23.  and  the 
authorities  there  cited:  Hnnffrr  v.  Abbott,  0 
Wall.  .V<2,  18  L.  cd.  ^.30. 

In  the  McVeigh  Case,  the  claim  and  answer 
are  not  set  out  in  the  record :  but  the  order 
^riking  them  from  the  filoR  recites  that  '^it 
apIMniring  from  the  answer  that  has  lunm  filed 
in  this  cauM»  that  the  said  rosinrndont.  William 
\.  McVeigh,  is,  and  nt  the  time  of  the  filing 
^:\<,  a  rivsidiTit  of  the  city  of  niehiiiond.  with 
ill  till'  <  ohl'^Jorale  lines,  ami  a  relM-l." 
11    Wai.i.  V.  S.,   H'H.K   20. 


*Mr.  Justice  Swoyae  delivered  the  [*260 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  district  of  Vir- 
ginia. 

The  defendants  in  error  filed  in  the  district 
coutt  of  the  United  States  for  that  district  a 
libel  of  information,  under  the  act  of  July  17, 
1802,  to  reach,  for  the  purposes  of  forfeiture 
and  sale,  certain  real  and  personal  property  of 
McVeigh,  a  description  of  which  is  fully  set 
forth.  The  original  libel  was  the  same,  muta- 
tia  mutandis f  as  that  in  the  ease  of  Qarneit, 
claimant  of  certain  real  estate,  v.  The  United 
States  [ante,  79.]  An  amendment  was  subse- 
quently made,  wherebv  a  further  charge  was 
alleged  of  the  offense  defined  in  the  6th  section 
of  the  act.  The  plaintiff  in  error  appeared  by 
counsel,  interposed  a  claim  to  the  property, 
and  filed  an  answer.  The  attorney  of  the 
United  States  submitted  a  motion  tliat  the  ap« 
pearance,  answer  and  claim  should  be  stricken 
from  the  files,  for  the  reasons  that  the  respond- 
ent was  "a  resident  of  the  city  of  Richmond, 
within  the  Confederate  lines,  and  a  rebel."  An 
order  was  made  according  to  the  motion.  Sub- 
sequently a  decree  pro  confcsso  was  taken.  The 
property  was  condemned  as  forfeited,  and  or- 
dered to  be  sold.  The  circuit  court,  upon  error, 
nlfirmed  the  decree,  and  the  case  is  now  before 
us  for  review. 

It  is  objeoted  that  McVeigh  was  incompe- 
tent to  sue  out  this  writ  of  error.  His  alleged 
criminality  lies  at  the  foundation  of  the  pro- 
ceeding, ft  was  iverred  in  the  liM  that  he 
Mus  the  owner  of  the  property  described,  and 
that  he  was  guilty  of  the  offenses  charged, 
which  rendered  it  liable  to  forfeiture.  The 
questions  of  his  guilt  and  ownership  were, 
therefore,  fundamental  in  the  case.  The  notice 
of  publication  was  given  to  bring  him  con- 
stmotively  before  the  court.  It  was  in  the 
nature  of' the  substituted  service  of  process.  If 
he  failed  to  appear,  his  absence  and  silence 
could  not  affect  the  validity  of  the  proceed- 
ings. After  the  decree,  pro  confesso,  he 
occupied  the  same  relation  to  the  record 
as  a  •defendant  against  whom  a  [•267 
judgtiient  by  default  has  been  taken.  The 
cjiso  is  wholly  unlike  a  proceeding  purely 
til  rem,  where  no  claimant  is  named, 
and  none  appears  until  after  the  final  decree  or 
judgment  is  entered,  and  the  cose  has  termi- 
nated. We  entertain  no  doubt  that  the  plain- 
tiff in  error  had  the  right  to  sue  out  the  writ, 
and  that  the  record  is  properly  before  us  for 
examination. 

In  our  judgment  the  district  conrt  committed 
a  serious  error  is  ordering  the  claim  and  an- 
swer of  the  respondent  to  be  stricken  from  the 
tiles.  As  we  are  nnanimous  in  this  conclusion, 
our  opinion  will  be  confined  to  that  subject. 
The  order,  in  eO'ect,  denied  the  respondent  a 
hearing.  It  is  alleged  that  ho  was  in  the  posi- 
tion of  an  alien  enemy,  and  hence  could  have 
no  locHM  standi  in  that  forum.  If  assailed 
there,  ho  could  defend  there.  The  liability  and 
the  right  are  inseparable.  A  different  result 
would  be  a  blot  upon  our  jurisprudence  and 
eivili/ation.  We  cannot  hesitate  or  doubt  on 
the  subject.  It  would  l>e  coiitraiy  to  the  first 
prinriph»s  of  the  social  Mimipnet.  and  of  the 
ri'zlit  administration  of  ju-^tice.  CaJdrr  v. 
G  8] 
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Bull,  3  Dall.  388;   Bwiakcr  v.  Evans,   16  Ad. 
&  K.  170;  Cartel  v.  Child,  2  Cronip.  k  J.  574. 

W'iiether  tlic  legal  status  of  the  plaintiff  Id 
ernu*  was  or  wan  not  tliat  of  an  alien  enemy, 
is  a  point  not  necessary  to  be  considered;  be- 
cause, apart  from  the  views  we  have  expressed, 
conceding  the  fact  to  be  *o,  the  cons(H|ueift;es. 
assumed  would  by  no  means  follow.  Whatever 
may  be  the  extent  of  the  disability  of  an  alien 
enemy  to  sue  in  the  courts  of  the  hostile  coun- 
trj'  {Clark  v.  Morcy,  10  Johns.  Q^ylt uracil  v. 
Sl'ipicith,  6  Binn.  241),  it  is  clear  that  he  is 
liable  to  be  sued,  and  this  carries  with  it  the 
right  to  use  all  the  means  and  appliances  of 
defense.  In  Bacon's  Abridgment,  title  Alien, 
D.f  it  is  said:  ''For  as  an  alien  may  be  sued 
at  law.  and  may  liave  process  to  compel  the  ap- 
pearance of  his  witnesses,  so  he  may  have  the 
benolit  of  a  discovery."  See,  also,  Story,  Eq. 
PI.  §  53;  Albrecht  v.  Suasmann,  2  Ves.  &  B. 
323:  Doraey  v.  Kegel,  30  Md.  Rep.  512-522. 
268*^1  *The  judgment  of  the  District  Court 
is  reversed,  and  the  eanse  will  be  remanded  to 
the  Circuit  Court ,  icilh  directions  to  proceed  in 
it  in  conformity  to  law. 
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V. 

THE     NEW     ORLEANS     &     CARROLLTON 
RAILROAD  COMPANY  et  al 

(See  S.  C.  11  Wall.  624-632.) 
Right  of  partner  in  partnership  property — nec- 
essary parties  to  a  hill — dismissal  for  want 
of  indispensable  parties. 

The  propprly  of  a  partnership  belongs  to  the 
firm,  and  not  to  the  partners,  each  of  whom  Is  en- 
titled only  to  a  share  of  what  may  remain  after 
payment  of  the  partnership  debts,  and  after  a  set- 
tlement of  the  accounts  between  the  partners. 

The  rip:ht  of  an  assignee  of  a  partner  Is  only  an 
equity  to  share  In  the  surplus,  if  any.  of  the  firm 
property  after  settlement  of  the  partnership  ac- 
counts. 

To  a  bill  for  the  settlement  of  the  partnership  ac- 
countf».  all  the  members  of  the  firm  are  Indispensa- 
ble parties. 

A  bill' in  chancery  will  not  be  dismissed  for  want 
of  proper  parties,  If  the  necessary  parties  can  be 
supplied. 

When  this  is  Impossible,  and  whejiever  a  decree 
cannot  Im?  made  without  prejudice  to  one  not  a 
party,  the  bill  must  be  dismissed. 

Wnen  there  Is  a  want  of  indispensable  parties, 
which  cannot  be  supplied  without  ousting  the  Juris- 
diction of  the  court,  and  also  a  misjoinder  of  the 
defendants  apparent  upon  the  face  of  the  bill,  it 
should  be  dismissed. 

[No.  87.] 
Argued  Feb.  2^,  1871.    Decided  Mar.  6,  1871. 

APPEAL  from  the  Circuit  Court  of  tl^e  Unit- 
ed States  for  the  District  of  Louisiana. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  for  an  accounting  and 
for  reco^ition  as  a  member  of  a  certain  part- 
nersiiip  as  an  assignee  of  Graham^  one  of  the 
partners. 

Judpnent  having  been  given  dismissing  the 
bill,  the  complainant  took  an  appeal  to  this 
court. 

The  e^ise  is  further  stated  by  the  court. 

Mr.  P.  Phillips,  for  appellant: 

Graham  having  assigned  his  interest  to  com- 
plainant, and  May  his  interest  to  Hernandez, 
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Binder  and  Bonneval,  the  bill  was  well  filed 
against  the  latter  and  Beauregard,  one  of  the 
original  partners,  to  have  an  account  of  the 
profits  of  the  concern,  under  the  prayer  for 
general  relief. 

.Story,  Eq.  PI.  §§  40,  41. 

As  the  assignment  by  Graham  to  complain- 
ant was  absolute,  Graham  was  not  a  necessary 
party.  This,  especially,  to  have  made  him  a 
defendant,  being  a  citizen  of  the  same  state 
with  the  complainant,  would  have  ousted  the 
jurisdiction. 

Story,  Eq.  PI.  §§  78,  7P,  153;  Rogers  v.  Ins, 
Co.  C  Paige  508 ;  Canal  Co.  v.  Cordon,  6  Wall. 
509,  IS  L.  ed.  895 ;  Fitch  v.  Creighton,  24  How. 
163,  10  L.  ed.  598;  Rule  In  equity.  No.  47. 

But  admit  that  May  and  Graham  were  neces- 
sary parties:  their  absence  did  not  deprive  the 
court  of  jurisdiction  over  the  cause.  In  such 
a  case,  an  amendment  of  the  bill  will  be  or- 
dered. 

Harrison  v.  Rowan,  4  Wash.  (C.  C.)  32; 
West  V.  Randall,  2  Mas.  181:  Carneal  v.  Banks, 
10  Wheat.  181;  MilUgan  v.  Milledge,  3  Cranch, 
220. 

It  is  too  late  to  urge  a  formal  objoAion  of 
this  kind  at  the  hearing. 

Story  V.  Livingston,  13  Pet.  375;  Rule  52, 
Eq.  P/ac. 

Messrs.  Duncan  6.  Campbell,  C.  H.  Hill, 
Asst.  Atty.'Gen.,  J.  A.  Campbell,  J.  M.  Oar- 
lisle: 

What  could  either  one  of  these  persons.  May 
or  Graham,  assign? 

They  miglit  assign  whatever  remained  after 
the  adjustment  of  the  partnership  accoimts. 
May  had  no  power  to  assign  a  right  in  any  sep- 
arate item  01  property,  as  a  claim  for  any  spe- 
cial pajTuent  he  had  made,  and  neither  could 
assign  any  right  to  a  stranger  to  be  a  partner. 

Beyer's  Appeal,  21  Pa.  76;  Rodriguez  v.  Hef- 
fernan,  5  .Tohns.  417;  4  Ves.  Jr.  306;  yicoll 
V.  Muinford,  4  Johns.  Ch.  622;  Marquand  v. 
.V.  y.  Mfg.  Co.  17  Johns.  525;  18  La.  283;  8 
Watts  &.  *S.  262. 

In  a  suit  involving  the  settlement  of  the  ac- 
counts, the  several  partners  were  indispensable 
parties.  In  this  case  we  are  making  intjuiries 
affecting  the  rights,  interest  and  acts  of  Beau- 
regard. May,  and  Graham,  without  the  presence 
of  eitiier,  in  their  proper  positions  as  partners; 
and  May  and  Graliam  are  not  in  any  manner 
parties  to  the  bill  itself,  and  only  appear  as 
witnesses. 

The  case  as  regards  Graham  assumes  another 
peculiar  phase,  when  we  consider  the  fact  that 
the  plaintiff,  his  assignee,  is  but  a  mortgagee 
or  pledgee  of  this  interest. 

A  connection  with  'Beauregard  and  May  .en- 
tails the  liquidation  of  a  partnership,  and  the 
payment  of  sums  that  Graham  has  stipulated 
to* pay,  and  on  his  own  statement  it  appear? 
have  not  been  paid. 

There  is  nothing  in  the  bill  to  show  that  the 
plaintiff  has  either  the  ability  or  the  dispositon 
to  do  this;  the  plaintiff  has  not  offered  to  do 
this. 

But  is  is  quite  certain  that  the  Bank  cannot 
come  into  the  partnership  without  the  consent 
of  other  parties,  and  tliat  the  assignment  o'f  the 
residuary  interest  does  not  give  to  the  assignee 
a  title  to  any  particular  portion  of  the  partner 
ship  property. 
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Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

The  effect  of  Graliam^s  assignment  to  the 
complainant  was,  undoubtedly,  to  dissolve  the 
partnership  which  had  existed  between  Beau- 
regard.  May  and  himself,  but  it  did  not  make 
his  assignee  a  tenant  in  common  with  the  other 
two  partners  in  the  property  of  the  firm.  It 
seems  to  be  assumed  on  behalf  of  the  complain- 
ant, that  in  succeeding  to  Graham's  rights,  the 
Bank  ac(|uired  an  ownership  of  the  effects  of 
the  firm  jointly  with  Beauregard  and  May,  and 
that,  as  Graham  had  been  an  equal  partner 
with  them,  his  assignee  of  course  became  the 
owner  of  one  undivided  third  of  the  railroad 
lease  and  other  property  of  the  firm.  But  this 
assumption  is  based  upon  a  misapprehension 
of  the  effect  of  the  assignment.  It  has  repeat- 
edly been  determined,  Iwth  in  the  British  and 
American  courts,  that  the  property  or  effects  of 
a  partnership  belong  to  the  firm  and  not  to 
the  partners,  each  of* whom  is  entitled  only 
to  a  share  of  what  may  remain  after  payment 
of  the  partnership  debts  and  after  a  settlement 
of  the  accounts  netween  the  partners;  conse- 
quently that  no  greater  interest  can  be  derived 
nrom  a  voluntary  sale  of  his  interest  by  one 
partner  or  by  sale  of  it  under  execution. 
W^st  V.  tikip,  1  Ves.  239;  Nicoll  v.  Mumford, 
4  Johns.  Ch.  522;  Doner  v.  Stauffer,  1  Pa.  198. 
In  Field  v.  Tctylor,  4  Ves.  Jr..  396,  it  waa  said 
that  "a  party  coming  into  the  right  of  partner*' 
(in  any  mode,  either  by  purchase  from  such 
partner,  or  as  a  personal  representative 
620 '1  *or  under  an  execution  or  commission 
of  bankruptcy)  "comes  into  nothing  more  than 
an  interest  in  the  partnership,  which  cannot  be 
tangible,  cunnot  be  made  available,  or  be  deliv- 
ered but  imder  an  account  between  the  partner- 
ship and  the  partner,  and  it  Is  an  item  in 
the  account  that  enough  must  be  left  for  th«» 
partnership  debts." 

When,  therefore,  the '  bank  obtained  from 
Graham  tlie  assignment,  which  is  the  founda- 
tion of  its  claim  in  this  suit,  it  obtained  there- 
by no  ownership  of  the  lease  made  by  the  rail- 
road company  to  Beauregard,  and  which  he 
a^eed  to  hold  for  the  benefit  of  the  firm,  nor 
did  it  obtain  any  aliquot  part  of  it,  or  of  any 
of  the  effects  of  the  firm.  The  utmost  extent 
of  its  acquisition  was  an  interest  in  the  sur- 
plus, if  any,  which  might  remain  after  all 
debts  of  the  firm  should  be  paid,  and  after  the 
liaiblities  of  Graham  to  his  copartners,  as 
such,  should  be  discharged.  It  was  not  in  the 
power  of  Grahani>  by  retiring  from  the  firm 
in  violation  of  the  articles  of  copartnership, 
either  to  introduce  another  partner  or  to  de- 
prive the  partners  who  remained  of  their  right 
to  have  all  the  partnership  property  held  for 
partnership  purposes.  Incident  to  the  right  of 
the  bank  to  share  in  the  surplus  was  a  right  to 
enforce  a  settlement  of  the  partnership  ac- 
counts in  order  to  ascertain  if  there  was  any 
surplus.  It  is  true  the  words  of  the  assign- 
ment were  very  broad.  It  purported  to  trans- 
fer all  the  estate,  right,  title,  and  interest  in 
the  lease,  made  by  the  New  Orleans  k  Carroll- 
ion  Railroad  Company  to  Beauregard,  to  which 
the  assignor  might  be  entitled  by  virtue  of  the 
articles  of  copartnership,  and  also  all  his  right 
and  interest  m  any  .property  and  effects  of  the 
partnership,  and  all  debts  to  him  from  the 
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partnership  or  any  member  thereof.  But  ne 
matter  what  its  language,  it  is  clear  no  more 
could  pass  under  it  than  the  right  of  the  as- 
signor; and  if,  as  we  have  said,  that  was  not 
a  ri^ht  to  the  specific  articles  of  property  be- 
longing to  the  firm,  the  bank  obtained  no  such 
right.  We  are  not  now  ^^pcaking  of  the  fact 
that,  under  his  contract  with  the  railroad 
company,  Beauregard  had  no  right  to  transfer 
the  lease  either  to  the  partnership  or  its  mem- 
bers. This  case  docs  not  require  us  'to  [*630 
consider  that  inability.  It  is  sufficient  that  the 
complainant's  right  was  only  an  equity  to  share 
in  the  surplus,  if  any,  of  the  firm  property  after 
settlement  of  the  partnership  accounts,  and 
that  this  is  a  bill  for  such  a  settlement.  Mani- 
festly, then,  it  is  incurably  defective,  Itecause 
neither  Graham  nor  May  are  made  parties  de- 
fendant. It  is  too  plain  for  discus<^ion  that  to 
such  a  bill  all  the  menil)er8  of  the  firm  are  in- 
dispensable parties,  for  they  are  all  directly 
affected  by  any  decree  that  can  be  made.  How 
utterly  impossible  it  is  to  ascertain  what  the 
equity  of  the  complainant  is,  with  the  present 
state  of  the  record,  will  appear  more  distinctly, 
if  the  provisions  of  tlie  articles  of  copartner- 
ship be  considered.  When  it  was  formed,  Beau- 
regard had  ol)taine<l  from  the  New  <)rlean8  & 
Carrollton  Railroad  Company  a  lease  of  its 
railroad,  with  all  its  rolling  stock  and  with 
its  corporate  privileges,  for  the  term  of  twenty- 
five  years.  Though  the  sole  lessee,  and  prohib- 
ited by  his  contract  from  assigning  or  under- 
letting, it  was,  nevertheless,  agre«Ml  between 
him  and  his  copartners  that  the  lease  should 
be  for  their  common  benefit;  that  "Nfay  and 
Graham  should  each  advance  $150,000  to*  carry 
on  the  enterprise  of  running  the  road,  and  that 
Beauregard  should  take  charge  of,  manage,  and 
direct  the  undertaking  for  the  mutual  advan.- 
tage  of  the  parties,  at  a  fixed  annual  salary, 
selecting  and  appointing  his  own  assistants.  Itt 
was  agreed  that  the  money  advanced,  with 
eight  per  cent  interest,  should  be  repaid  from 
the  annual  profits  of  the  enterprise,  and  that 
the  remaincfer  of  the  net  profits  should  be 
equally  divided  l>etween  the  partners,  and  that 
all  losses  should  be  equally  borne  by  them. 
The  contract  evidently  contemplated  that 
the  property  of  the  firm  and  the  man- 
agement of  its  affairs  should  be  in  the 
liands  of  Beauregard.  Books  were  to 
be  kept,  showing  not  only  all  money 
received  and  expended  but  also  all  purchases 
made  on  account  of  the  copartnersnip :  and 
monthl}'  statement  of  amounts  received  and 
expended  were  required  to  be  furnished  by 
Beauregard  to  May  and  Graham.  It  was  also 
agreed  that  the  partnership  should  continue 
twenty-five  years  from  the  date  'of  the  [*631 
lease  which  was  April  12, 18t56.  Now,  it  is  quite 
possible  that  on  settlement  of  the  accounts, 
Graham  may  be  found  indebted  to  the  firm,  or 
to  his  copartners,  and  that  the  court  would  be 
required  thus  to  decree.  How  can  such  a  de- 
cree be  made  when  he  is  no  party  to  the  record? 
Or  it  might  appear  that  ^Liy  is  a  large  debtor 
to  the  firm.  How  can  any  decree  lie  made 
against  him?  How  can  any  decree  be  made 
that  will  not  prejudice  one  or  the  other  of  these 
partners?  And  yet,  whether  the  bank  com- 
plainant has  any  interest  or  not — whether  it 
acquired  anything  under  Graham's  a^tsignment 

8a 


u:i-«:7 


SrPREME   C'orRT   OF   TIIK   I'MTKI)    StATKH. 


Dr.c.  TKBSf, 


—can  he  determined  only  by  a  final  and  conclu- 
sive »fttU*mcMt  of  the  pai-tnerahip  accounts  be- 
tween all  the  partners,  two  of  whom  are  not 
parties  to  this  suit. 

It  iP  argued^  however,  on  behalf  of  the  appel- 
lant, that  even  if  May  and  Graham  were  neces- 
sary parties,  the  bill' should  not  have  been  dis- 
mir^sfd.  but  that  the  complainant  should  have 
been  allowed  to  bring  in  new  parties  by  a  sup- 
plemental bill.  It  is,  doubtless,  the  ^r^neral  rule 
thfit  n  bill  in  chancery  will  not  be  dismissed  for 
want  of  proper  partien:  but  the  rule  is  not  uni- 
versally true.  It  rests  upon  the  supposition 
that  the  fault  may  be  remedied,  and  the  ncces- 
sar>'  parties  supplied.  When  this  is  impossible, 
and  whenever  a  decree  cannot  be  made  without 
prejudiii-  to  one  not  n  party,  the  bill  must  be 
disiuii»>Hl.  Nothing  is  to  be  gained  by  retain- 
ing it.  when  it  is  cei-tain  that  the  complainant 
can  never  be  entitled  to  a  decree  in  his  favor. 
Note  ."..  I  .->41.  Story,  Kq.  PI.:  fihicfdn  v.  Bar- 
roir.  17  How.  130,  15  L.  ed.  158.  In  the  pres- 
ent caKi*.  we  have  seen  that  no  decree  for  an 
account  Van  l>e  made,  until  all  the  partners  are 
made  parties.  But  if  both  May  and  Graham 
had  luen  made  parties  defendant;  the  circuit 
court  wt.uld  have  had  no  jurisdiction  of  the 
case.  It  i«  sitid  Graham  might  have  been  made 
a  c«i-plaiiuifr.  Perhaps  he  might,  and  had  ap- 
plication licen  nmdo  in  due  season  for  such  an 
aiheiiflineiit  of  the  bill,  it  might  have  been  the 
duty  of  the  circuit  court  to  grant  it.  But  no 
such  application  was  made.  The  complainants 
chose  to  s^tand  upon  their  case  as  they  present- 
ed it.  Pos^ihly  they  never  would  have  sought 
632^1  •to  bring  in  the  necessary  parties.  The 
defendant }<  could  not  bring  them  in.  New 
parties  eiinnot  be  brought  into  a  cau^^e  by  a 
cross-hill  {Shields  v.  Harrotr,  supra),  and  had 
the  bill  not  lieen  dismissed,  it  must  have  been 
left  at  the  option  of  the  complainants  whether 
the  caM*  f-liould  ever  1h»  brought  to  a  final  de- 
cree*. I'nder  these  circumstnnees,  there  was 
no  reuMtn  for  retaining  the  bill. 

It  is  insisted,  however,  that  the  court  erred 
in  dismissing  the  bill,  reserving  only  a  right  to 
sue  Beauregard,  May  and  (iraham.  for  a  set- 
tlement of  the  partnershi]»  between  them  prior 
to  the  I4tli  and  10th  of  May,  1807.  Yet  if  the 
right  ac(|uired  by  Graham's  assignment  was.  as 
the  authorities  show,  not  an  ownership  of  the 
specific  effects  of  the  partnership,  hut  only  a 
right  to  sliare  in  the  surplus  remaining  after 
the  settlement  of  the  partner»liip  accounts  and 
the  payment  of  all  its  deht«.  as  well  as  the  just 
claims  of  the  several  partners,  it  is  clear  there 
can  be  in  the  complainant  no  equity  against  the 
railroail  company,  or  against  Hernandez,  Bind- 
er. <ir  Honneval,  who  have  succetnled  to  May's 
rights  Miot  his  obligations),  if  they  have  not 
to  Grahams.  No  fraudulent  confe<leracy  is 
charge<l  in  the  bill.  .At  most,  according  to  the 
complainant's  own  showing,  they  are  purchas- 
ers of  pro|M»rty  that  belonged  to  the  firm.  There 
was.  therefore,  not  only  a  want  of  indispensa- 
ble parties,  a  want  which  cannot  be  supplied 
without  minting  the  jurisdiction  of  the  court, 
but  a  misjoinder  of  the  defendants,  a  misjoind- 
er apparent  upon  the  face  of  the  bill.  Hence 
the  dcHn-*'  of  the  eireiiii  court  was  correct, 

77m  th  t-rce  of  the  Circiiil  Court  is  affirmed, 
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WILLIAM   M.  C(K)K,  Plff.  in  Err,, 

V, 

ROYAL    H.    PORTER    et    al„    Executors    of 
Albert  T.  Burnley,  Deceased. 

<8ce  S.  C.  **Cook  v.  Burnley,"  11   Wall.  671-C77. 

Hrror  in  executing  mandate  of  this  court--' 
second  tcrit  of  error — discretionary  decisions 
not  ground  of  error — urhat  second  tcrit  of 
error  brings  up. 

Where  the  court  lielow  commits  any  substantial 
error  In  ezeeutlns  tlie  mandate  of  this  court,  a  sec- 
ond writ  of  error  or  appeal,  as  the  case  may  lie, 
will  lie  to  correct  the  error,  and  to  cause  the  man- 
date to  lie  executed  according  to  its  tenor  and  effect. 

An  application  to  supply  a  lost  writ,  declaration 
or  other  pleading.  If  accompanied  by  proof  of  loaa. 
Is  addressed  to  the  discretion  of  the  cuurt,  and  de- 
cisions whicii  rest  In  the  discretion  of  a  court  of 
original  jurisdiction,  cannot  be  re-examined  in  an 
appellate  court  upon  a  writ  of  error. 

A  second  writ  of  error  I>ring8  up  nothing  for  re- 
vision, except  the  proceedings  sulisequent  to  the 
mandate,  and  if  those  proreedlngs  are  merely  such 
as  the  mandate  commanded,  the  writ  of  error  will 
be  dismissed. 

[No.  474.] 
Argued  Mar,  3,  ISll.     Decided  Mar,  6,   t871. 

IX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 

fhi  motion  to  dismiss. 

This  case  was  before  this  court  on  a  writ  of 
error,  in  the  l)i»cemlM»r  term,  1807,  and  a  man- 
date therefrom  transmitted  to  the  court  l)elow. 
Ante,  29. 

The  original  |>etition  having  l)een  lost,  the 
court  below  entered  a  decree  that  a  copy  filed 
by  the  plaintiffs  lie  adjurlgt^l  to  Ik?  the  original : 
whereupon  the  defendant  suinl  out  this  writ 
of  error. 

The  case  is  further  stated  by  the  court. 

M east's,  W.  G.  Hale  and  *IV.  P.  lialUnger, 
for  defendants  in  error: 

1.  There  was  no  final  judgment  and.  in  fact, 
no  jmlgment  whatever,  to  which  a  writ  of  er- 
ror would  lie.  There  was  only  an  order  to 
supply  a  lost  record,  and  to  issue  executory 
process. 

As  to  the  first,  it  was  clearly  within  the  dis- 
cretion of  the  circuit  ccHirt.  as  a  part  of  Its 
practice,  to  determine  how  a  missing  reconl 
should  l>e  replaced.  The  course  pursued  was, 
in  fact,  that  suggested  by  the  Texas  rule  (Pas- 
chal, Dig.  art.  4mi):  Mai/s  v.  Moore,  13  Tex. 
88),  but  it  wa^  not  in  itself  proper  and  usual. 
No  exception  was  noted  or  taken,  except  by  the 
protest  filed  by  Cook,  which  was  liased  upon 
frivolous  objection^,  and  was  not  sustained  by 
any  count erproof. 

As  to  the  second,  the  issuance  of  process,  the 
circuit  court  was  not  determining  or  declaring 
anything  as  to  the  right  of  the  parties,  or  ad- 
judging an\'  controversy.  There  was  no  con- 
troversy, and  could  he  none,  as  to  granting  a 
writ  of  possession  on  an  existing  judgment. 

McVaigo  v.  Chapman,  20  ilow.  .555,  15  L.  ed. 
1021;  Coining  v.  Iron  d  Xail  Co.  15  How.  460. 

The  court  iwdow  eouhl  not  entertain  any  op- 
position to  the  exi^eution  of  the  mandate  of- this 
court:  and.  therefore,  could  not  render  any 
judgment  thereon. 

Same  e.ises:  Sih1>ahl  v.  V.  fi.  12  <*ct.  402: 
Sizrr  V.  Vnnif,  10  flow.  08:  Ifohrrts  v.  Cooper^ 
20  How.  407,  481,  K*i  L.  e«l.  000,  973. 
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On  both  these  grounds  the  order  from  which 
the  writ  of  error  was  taken  was  not  a  judg- 
ment, but  only  the  necessary  consequence  of  the 
pre\'iou8  judgment  already  affirmed. 

Messrs,  Thorn,  Wilson  and  Geo.  W,  Paachalf 
lor  plaintiff  in  error: 

1.  A  second  writ  of  error  is  allowable  and 
lawful  in  many  cases.  *'It  must  be  founded  on 
a  procedure  subsequent  to  the  original  decree, 
and  in  a  matter  not  concluded  by  it. 

Mciiicken  v.  Perin,  20  How.  135,  16  L.  ed. 
838. 

If  a  second  writ  of  error  is  sued  out,  it  brings 
up  for  revision  nothing  but  the  proceedings 
subsequent  to  the. mandate. 

Roberts  v.  Cooper,  20  How.  481,  16  L.  ed. 
973,  and  cases  cited. 

If  this  was  a  final  judgment  of  the  circuit 
court,  and  founded  upon  a  procedure  subse- 
quent to  the  original  judgment  of  this  court 
and  not  concluded  by  it,  then  this  writ  must 
not  be  dismissed.  No  questions  as  to  the  cor- 
rectness of  the  rulings  in  the  court  below  are 
to  be  considered  now. 

In  the  case  of  Perkins  v.  Fourniquet,  14 
How.  328,  after  an  appeal  to  this  court  in 
which  the  decree  of  the  court  below  was  af- 
firmed and  mandate  sent  down,  the  court  below 
referred  the  claims  of  the  respective  parties  to 
a  commissioner  to  examine  and  report;  it  was 
only  a  question  of  calculation  of  interest.  He 
made  his  report,  and  the  court  considered  it. 

Tljis  court  says:  '*This  decision,  although 
briefly,  stated,  was  in  substance  a  final  decree 
upon  the  matters  in  controversy."    P.  .330. 

In  R.  Co.  V.  iioutta-,  2  Wall  521,  17  L.  ed. 
904.  this  court.  Miller,  J.,  says:  "There  is  no 

?[uestion  but  that  many  orders  and  decrees,  af- 
ectinsr  materially  the  rights  of  parties,  are 
made  in  the  progress  of  a  chancery  suit,  which 
are  not  final  in  the  sense  of  that  word  in  its 
relation  to  appeals." 

The  adjudications  which  the  court  makes,  on 
exception  to  the  reports  of  masters  involving 
the  whole  matter  of  litigation,  are  not  final 
decrees;  and  in  these  and  numerous  other  cases 
if  the  court  can  only  on  appeal  examine  the 
final  or  last  order  which  gives  the  right  of  ap- 
peal, it  is  obvious  that  the  entire  benefit  of  an 
-appeal  must,  in  many  cases,  be  lost. 

The  order  in  the  case  was  final  and  complete. 

The  order  prepared  the  case  for  execution. 
The  next  step  was  to  issue  the  execution.  When 
this  was  done,  the  court  had  expended  its 
power.  But  in  the  making  of  this  order,  the 
court  below  in  no  way  trenched  upon  the 
ground  passed  over  by  this  court  in  its  former 
decision.  This  court  made  no  decinion  as  to 
lost  records  or  substitution  of  certified  copies. 
These  are  the  questions  presented  for  adjudica- 
tion on  the  final  hearing  of  this  cause.  They 
are  imdetermined  as  vet  bv  this  court.  It  is  to 
determine  these  questions  that  this  writ  of  er- 
ror is  prosecuted.  When  this  case  will  have 
been  heard,  these  questions  may  be  determined. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Finnl  proj-fss  is  never  issued  by  this  court  in 
1h<»  rxen-isi*  of  its  appellate  jurisdiction,  except 
in  raisi's  wlu-re  a  <late  has  onec  refused  to  exe- 
cute tiie  mandate  of  the  court.  Instead  of  that 
11  Wall. 


the  mandate  is  transmitted  to  the  subordinate 
court,  and  where  the  directions  containe<i  in  the 
mandate  are  precise  and  unambiguous,  it  is  the 
duty  of  the  subordinate  court  to  carry  it  into 
execution,  and  not  to  look  elsewhere  to  change 
its  meaning.  Hkillern  v.  May,  6  Craneh,  2«7: 
Ea  parte  Story,  12  Pet.  339;  West  v.  Brashear, 
14  Pet.  61;  Curt.  Com.  §  406. 

Two  causes  are  assigned  for  the  motion  to 
dismiss  the  present  writ  which  is  a  second  writ 
of  error  in  the  case  sued  out  by  the  same  party : 
( 1 )  Because  the  writ  of  error  is  not  prosecuted 
from  any  final  judgment  in  the  cause;  (2)  lie- 
cause  the  writ  is  sued  out  to  reverse  an  order 
of  the  circuit  court  cariying  into  efl'ect  the 
mandate  of  this  court. 

Where  the  subordinate  court  commits  any 
substantial  error*  in  executing  tiie  mandate  of 
the  supreme  court,  it  is  well-settled  law  that  a 
second  writ  of  error  or  appeal,  as  the  case  may 
be,  will  lie  to  correct  the  error,  and  to  cause 
the  mandate  to  lie  executed  aceordinu  tn  its 
tenor  and  elfect.  McMicken  v.  Perin.  20  How. 
135,  15  L.  ed.  858:  Roberts  v.  Cooper.  20  How* 
481.  15  L.  ed.  97.3. 

Ejectment  was  brought  on  the  13th  of  .Tune, 
1859,  by  the  present  defendants,  or  one  of  them 
and  the  testator  of  the  'other  two.  in  j  *B7S 
the  district  court  of  the  United  States  for  that 
district,  to  recover  the  possession  of  certain 
lands  described  in  the  petition  filed  in  that 
court  on  that  day.  Process  was  issued,  and  the 
same  having  been  sened,  the  defendants  ap- 
peared and  made  defense,  and  the  parties  went 
to  trial.  Under  the  rulings  of  the  court  the 
verdict  and  judgment  were  for  the  plaintiffs, 
and  the  defendants  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court. 

Prior  to  the  institution  of  that  «uit  Texas* 
was  divided  into  two  judicial  districts,  called 
the  eastern  and  western,  and  the  acts  of  Con- 
gress creating  those  districts  provided  to  the 
effect  that  the  district  judge,  whether  sitting 
in  the  one  or  the  other,  might  exereist*  circuit 
court  powers.  9  Stat,  at  L.  1;  II  Stat,  at  L. 
164. 

Subsequent  to  the  removal  of  the  cause  into 
this  court.  Texas  was  included  in  the  sixth 
circuit,  and  all  acts  which  vested  in  the  district, 
court  of  the  United  States  for  the  district  of 
Texas  the  power  and  jurisdiction  of  circuit 
courts  was  repealed,  and  the  3d  section  of  the 
act  provided  tHat  all  actions,  suits,  prosecu- 
tions, causes,  pleas,  process,  and  other  proceed- 
ings relative  to  any  cause,  civil  or  criminal, 
.  .  .  shall  be  and  are  declared  to  lie  re- 
spectively transferred,  returnable,  and  con- 
tinued to  the  several  circuit  courts  constituted 
by  that  act,  12  Stat,  at  L.  576. 

When  reached  in  order,  the  cause  as  re- 
moved here  by  the  first  writ  of  erroi*  was  heard, 
and  this  court  affirmed  the  judgment  rendered 
by  the  distict  court  before  the  acts  of  Congress 
giving  that  court  circuit  court  powers  were  re- 
|)ea1ed.  Judgment  was  entered  in  that  court  on 
the  30th  of  June,  18.50,  before  the  state  was  in- 
cluded in  the  sixth  circuit,  but  the  act  includ- 
ing the  state  in  the  sixth  circuit  passed  iKjfore 
the  judgment  was  allirmed  in  this  court.  Con- 
se<|uently  the  mandate  of  this  court  was  trans- 
mitted to  the  circuit  court  of  that  district,  as 
rejiuired  by  the  .3d  section  of  the  act. 

Reference  to  the   present  record  will    show 
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tliiU  ilie  iiiaiidnto,  us  tr:in»iiiitted»  was  duly  rc- 
676*  J  ooivi'd  niul  rt't-oiiUul  and.  of  *courft€»,  tin 
judpnent  was  duly  ntlinned:  but  objection  it' 
laken  by  the*  dcMidaints  in  the  judf^mont  t< 
the  Hub^iOfiufiit  action  of  tlio  court. 

Su^^estion  was  made  by  the  plaintifTft  in  the 
suit  tluit  the  original  petition  was  lost,  and 
thev  moved  for  leave  to  lile  a  copy  of  the  wime. 
ana  for  a  writ  of  possession  to  carry  the  judjr- 
ment,  as  allirnied^  into  execution. 

Objection  was  made  by  the  defendants  to  the 
motion,  and  the  parties-having  bfecn  heard,  tlie 
court  took  the  matter  under  advisement,  but 
finally  passed  an  order  that  the  copy  of  the 
ori<?inn]  p«>tition  tih-d  by  the  plaintiffs  be  ad- 
judged to  be  the  i>etition  therein,  and  that 
the  writ  of  |M»ss«'s«.it>u  as  prayed  for,  do  issue. 
Such  was  the  decision  of  the  court,  and  the 
same  wa>»  subsequently  entered  as  a  decree,  and 
the  di-fentlants  nued  out  a  writ  of  error,  and 
removed  the  cause  into  this  court  to  reverse 
that  decn«e.  Sued  out.  as  the  writ  of  emu- 
was,  to  rcvcrsi»  that  deori»e.  tlu»  present  defend' 
ants  have  filed  a  motion  t(»  dismiss  it  for  the 
reasons  assigned,  and  the  court  is  of  the  opinion 
that,  the  motion  must  be  granted. 

Nothing  can  l»e  mon*  certain,  in  legal  decis- 
ion, than  the  proposition  tiitit  an  application 
to  supply  a  lost  Mrit.  det-laration,  or  other 
pleading,  if  acecmipanird  by  proof  of  loss,  is, 
in  general,  addresse*!  to  the  discretion  of  the 
court.  an<l  it  is  wells(>ttled  law.  that  tleeisi«ois 
which  rest  in  the  discretion  of  a  court  of  orig- 
inal jurisdiction,  cannot  lie  re-examined  in  an 
appellate  court  upon  a  writ  of  error.  Liter  v. 
(iiren,  2  Wheat.  rHKl:  Sihhif  v.  Footr.  14  How, 
218:  Mfjrscll  v.  If  all,  13  How.  212:  Cnited 
f!iolc8  V.  Huford,  n  Pet.  12:  Jcnkinn  v.  Ran- 
vittfj,  2.3  How.  4rui.  IG  L.  ed.  580;  Mandecille 
V.  Wihoii,  ')  ('ranch,  l."*:  Spaicer  v.  Lapsley^ 
20  TIow.  264.  1.5  L.  ed.  002. 

Secondary  evidence  of  a  lost  record,  as  well 
as  of  any  other  instrument,  is  admissible  after 
proof  of  the  loss;  but  in  this  case  the  plain- 
tills  tiled  a  copy  from  the  record  of  the  case 
tninsmitted  to  this  court,  and  the  circuit  court 
was  quite  right  in  allowing  the  loss  of  the  pe- 
tition to  be  supplied.  1  rire<*nl.  Kv.  12th  ed. 
I  500. 

Certainly  it  was  not  error  to  grant  a  writ  of 
677* J  po-^sei,sion.  *as  that  was  but  executing 
the  exprcf^s  directions  of  the  mandate,  and 
surely  it  will  not  Im?  argued  that  it  was  error 
to  order  to  be  done  what  this  court  had  com- 
manded should  be  done  bv  its  mandate. 

Suppose  all  the  foregoing  conclusions  are 
correct,  still  it  is  contended  that  the  writ  of 
error  ciinnot  be  dismisse<l  bectnise  it  is  a  writ 
of  error  sue<i  out  under  the  *i2tl  section  of  the 
judiciary  act,  which,  it  is  said,  brings  up  the 
whole  reconl. 

Undoubtedly,  it  is  true  that  the  first  writ  of 
error  was  sued  out  under  that  R<»ction,  and  that 
such  a  writ  do<>*»  bring  up  the  wlH>le  record, 
and  it  i«  well  settleil  that  it  is  no  ground  to 
dlNUiis^  the  writ  of  error  because  there  is  no 
bill  of  txeeptions.  agreetl  statement  of  facts, 
or  material  ilemurrer  in  the  record  presenting 
amy  que-^tion  of  law  for  the  decision  of  the  ap- 
iM'llalr  court,  as  the  :ibsene«»  of  every  *^u^h 
«i"e-;ti«"»u  i«  good  i\\\;<c  for  allinning  the  judg 
j<'««et.  Iiiit  it  i*  not  :•  i:«Mnl  j»rcund  for  dismissing 
1 1'"  .trit  oi  error.  /'/»'/'.<  v.  Morion,  2  Ulaek, 
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•H4.  17  L.  ed.  278:  Minor  v.  TiUotHon,  1  Hov. 
287;  Sut/dam  v.  ^\'iUiall^8on,  20  How.  441.  I'» 
L.  ed.  084. 

Grant  that:  still  the  second  writ  of  error, 
though  issued  under  the  22d  section  of  the  ju- 
diciary act,  does  not  bring  up  the  whole  record 
for  re-e.\aniination.  On  the  contrary,  it  is 
(Hjuallv  well  settled  that  the  si»cond  writ  of 
error  brings  up  nothing  for  revision  except  the 
proceedings  subseouent  to  the  mandate;  and  it 
follows  that  if  tiiose  proceedings  are  merely 
Nuch  as  the  mandate  conmianded,  and  were  nec- 
<'ssary  to  the  execution  of  the  mandate,  the 
writ  of  error  will  lie  dismissed,  as  any  other 
rule  would  enable  the  losing  party  to  delay  the 
execution  of  the  mandiUe  indetlnitely,  which 
cannot  be  admitted. 

Motion   to  dismiss  granted. 


•A.  LKVY,  Plff.  in  Err.,        [•244 
r. 

A.  T.  STKWAHT  rt  al 

(.See  S.  C.  11  Wall.  244  -J.m) 

I'lncmy  credit nrs  cannot  sue — statute  of  limita- 
tions suspended  during  nar. 

Knemy  creditors  '•annot  profieeute  their  claims 
sulisequent  to  th^  ciiiniueiiet^niMit  ni  Iinstllitles.  but 
the  rPst«>rntloii  of  |K»ace  r«'iiioveg  the  di.Hability  and 
opens  the  di».»rs  of  the  c«>urts. 

The  opp^'ution  of  the  HtHliite  of  llrallfttlous  is  sus- 

f)ended  diirlnj;  the  p^-rlod  the  cre<lltor  is  prohlhitiul 
»y  the  existrnce  of  iho  war  mid  the  law  of  nations 
from  eo forcing;  his  claim. 

[Xo.  90.1 
Argued  Feb.  27,  JH7/.     Decided  Mar.  20,  t87S. 

IN  ERROR  to  the  Circuit  Couil  of  the  United 
Stjttes  for  the  District   of  Loui'^iaiui. 

Tlie  defendants  in  error  brought  suit  in  the 
court  below,  upon  certain  nromi-^ory  notes. 
Judgment  having  been  given  in  their  favor,  the 
defendant  thereupon  sued  out  this  writ  of  err«ir. 

The  case  is  fully  stated  by  the  court. 

Messrs.  P.  Pliillipa,  L.  Janin,  and  E,  T. 
Merrieh\  for  itlaintitT  in  error: 

In  May,  18t)S,  more  than  seven  years  had 
elapsed  from  the  maturity  of  the  notes.  If  the 
prescription  was  com|)lete,  then,  in  order  to  re- 
new the  obligation,  the  acknowledgment  must 
be  of  a  particular  specific  debt,  and  be  specific- 
ally proven. 

Courtrbraj/  v.  RiJs,  9  Rob.  513;  Buard  v.  Le- 
mee,  12  Rob!  2.51. 

The  agreement  to  compromise  is  not  stich  an 
acknowle<lgment  as  to  amount  to  a  new  promise 
to  pay  the  si^ecific  debt. 

Tifson  v.  Mrdilt.  l.l  F^t.  14.5;  tf accession  of 
Jeivell,  11  ]ji\.  Ann.  8.3. 

Indepemlelil  of  this,  the  statute  of  the  state 
requires  that,  to  l»e  binding,  the  promise  must 
l)e  in  writing  wlien  the  pn'seription  has  already 
run.    See  act  of  1858.  p.   148. 

Prescription  is  gov«'rniMl  by  the  law  of  the 
forum, — in  other  words,  the  law  of  the  state  in 
which  the  suit  is  brought. 

The  .34th  seelion  of  the  judiciary  act  en- 
forces this  principie.  by  deelariug  that  the  laws 
of  the  several  states  shall  be  regarded  as  rules 


N'oTK-   ffnspntnht.t  nf  nlntutt   of  litrtitntlnnx  ttur- 

hfn    »'«J,        si'«»    UOIO    to    lI.nig.T    V.    AUbolf.    1*>    1..    Oft. 
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of  dicinions  in  tiiuls  nt  common  law  in  the 
courts  in  the  United  ^ftate8. 

By  the  Code  of  Louisiana,  bills  and  notes 
are  *pre»cril)ed  by  ftve  years  reckoning  from 
their  maturity. 

This  invscription  is  peculiar,  for  it  runs 
a^inst  minors  and  interdicted  persons,  and 
ali^  a^inst  persons  residing  out  of  the  state. 

Arts.  3505,  3500. 

There  is  a  marked  distinction  between  this 
and  the  stat.  of  21  Jac.  1,  which  specially 
saves  the  ri«:hts  of  such  persons. 

A  fixed  and  received  construction  by  a  state 
in  its  own  courts  makes  a  part  of  tlie  statute 
law,  and  must  be  considered  as  final  by  the  Su- 
preme Court. 

Shelbtf  V.  Ouy,  11  Wheat.  301;  Greene  v. 
Xeal,  0  Pet.  298. 

Counting  fire  year*^  from  the  maturity  of  the 
nojt*s,  brin«;s  us  to  February,  1800.  From  the 
rlo?*eof  the  war  to  this  latter  period,  there  was 
still  nino  months  in  which  the  parties  could 
have  brought  their  suit.  This  they  did  not 
avail  themselves  of,  but  took  their  first  action 
three  venrs  after  the  termination  of  the  war. 

In  Rahel  v.  Pourciau,  20  T^.  Ann.  131,  Feb- 
ruary term,  18(i8,  the  supreme  court  of  Loui- 
siana says:  **On  30th  January,  1800,  the  pre- 
scription on  the  note  would  have  expired:  but 
of  this  time  there  were  two  years,  during  which 
judicial  action  was  suspended  in  the  pari>sh 
where  defendant  resided,  and  we  arc  now  to  de- 
termine whether  the  plaintiff,  having  failed  to 
sue  within  five  years,  although  there  was  no 
impediment  during  the  last  six  months  of  the 
le^ul  delay,  his  action  subsequently  instituted 
is  not  prescribed.'* 

After  a  full  discussion  and  a  learned  argu- 
ment by  a  former  chief  justice,  on  a  motion 
for  rehearing,  the  court  decided  that  the  maxim, 
contra  non  valentem  agere  nulla  currit  pr(c- 
*rrtp/ fa.  could  not  be  invoked  to  relieve  the  note 
from  the  eflfect  of  prescription ;  that  the  maxim 
lias  no  application  to  the  prescription  of  bills 
and  notes,  when  suit  might  have  been  brought 
before  prescription  obtained. 

This  decision  was  reaffirmed  in  Durhen  v. 
Spiller,  20  La.  Ann.  219;  Paifne  v.  DouijIms,  20 
La.  Ann.  280;  Durand  v.  Hienn,  20  f^.  Ann. 
^M5 ;  Marcy  v.  Steele,  20  La.  Ann.  4 13 ;  Sonrood 
V.  Mills,  20  La.  Ann.  422;  Lemon  v.  ^^'es^,  20 
La.  Ann.  427;  Watts  v.  Bradley,  20  La.  Ann. 
523 ;  Schlenker  v.  Taliferro,  ^0  La.  Ann.  6(J5. 

These  decisions  are  ifounded  on  the  authoritv 
of  eminent  civilians,  who  have  commented  on 
the  Code  Napoleon,  from  which  the  Louisiana 
Code  is  derived. 

Messrs.  8.  M.  Jolinson  and  O.  F«  Peck, 
for  defendants  in  error: 

The  plaintiffs  in  the  court  below  did  institute 
suit,  by  the  defendant's  own  adnnssion  May  4. 
1808,  on  the  same  cause  of  action:  nor  does  it 
appear  by  any  act  of  theirs  that  that  suit  was 
discontinued. 

It  is  proper  to  observe  that  Louisiana  was 
long  under  the  dominion  of  Spain,  and  in  its 
Civil  Code  has  adopted  the  Roman  law.  Prop- 
erly speaking,  it  has  no  statute  of  limitation, 
but  has  adopted  in  its  stead  the  law  of  prenerip- 
tion,  which  differs  from  the  American  and  En- 
glish laws  in  this:  that  while  those  statntr^ 
only  bar  the  reme<ly,  without  extingui<«lung  tlio 
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right,  the  law  of  prescription  of  Louisiana,  a« 
of  Spain,  bars  both  remedy  and  right. 

Prescription  is  a  manner  of  acquiring  propter- 
ty  or  of  discharging  debts  by  the  effect  of  time. 
Civil  Code,  art.  3420. 

Whether  the  circuit  court  of  the  United 
States  was  bound  to  follow  the  supreme  court 
of  Louisiana  u^wn  the  law  of  prescription  of 
the  state  of  Louisiana,  is  certainly  a  grave  ques- 
tion, under  the  peculiar  circumstances  of  this 
case. 

By  the  act  of  Feb.  5,  1807,  14  Stat,  at  L.  385,  . 
power  is  given  to  this  court  in  certain  cases  to 
re-examine,  reverse  or  afiirm  the  final  judg- 
ments of  the  highi>st  courts  of  any  state ;  anil  it 
is  expressly  provided  that  whenever  the  high- 
est court  of  any  state  sliall  affirm  the  valitlity 
of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  which  **arc  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  United  States,*' 
this  court  may  re-examine,  reverse,  or  reaf- 
firm such  judginent. 

Tlie  34th  section  of  the  judiciarv  act  of  1789, 
1  Stat,  at  L.  85,  is  referred  to,  and  it  is  claimed 
that  the  Su|>r<»me  Court  of  the  United  States  is 
bound  to  follow  the  rules  of  construction  of  the 
state  courts,  upon  (|uestions  arising  under  state 
laws. 

The  question  presented  here,  in  no  practical 
sense,  involves  the  construction  of  the  law  of 
prescription;  but  it  is  whether  that  law  was  a 
valid  law  di.ring  the  war:  whether  the  acts  of 
the  state  and  the  United  States  did  not  operat** 
ipso  facto,  to  suspend  the  law  durintr  the  wnr. 
Tlie  defendants  in  error  here  insist  that  by 
virtue  of  the  decision  of  this  court  in  the  case 
of  Hanger  v.  Abbott,  reported  in  0  Wall.  532, 
18  L.  e<l.  9.39,  they  have  a  right  to  claim  that 
prescription  was  so  suspended. 

Inter  anna  silent  leges  is  the  rule  which  ap- 
plied to  the  state  from  1801  to  1805.  The  stat- 
ute of  prescription  pleaded  by  the  defendant  in 
the  court  below,  was  inoperative  as  against  the 
plaintiffs,  who  residetl  in  New  York  when  the 
notes  matured,  and  during  the  whole  period  of  * 
the  war. 

Baileif  v.  Jackson,  16  Johns.  214;  Wheat. 
541,  540;  1  Kent,  67,  68;  Banger  v.  Abbott, 
supra, 

Mr.  Justice  Swayne,  speaking  of  adverse  de- 
cisions of  the  state  courts,  and  the  power  and 
duties  of  this  court,  in  respect  to  cases  arising 
under  the  25th  section  of  the  judiciary  act  of 
1789,  says: 

"This  duty  carries  with  it  investigation,  re- 
flection and  the  exercise  of  judgment.  It  can- 
not lie  performed  on  our  part  by  blindly  follow- 
ing in  the  footsteps  of  others,  and  substituting 
their  judgment  for  our  own. 

"In  all  the  cases  brought  here  under  the  25th 
section  of  the  judiciary  act,  this  court  has  never 
hesitated  to  determine  for  itself  the  construc- 
tion and  effect  of  any  statute  of  a  state  brought 
here  under  review,  without  reference  to  previ- 
ous adjudications  of  the  highest  court  of  the 
state  upon  this  subject." 

Butz  V.  Muscatine,  8  Wall.  575,  19  L.  ed.  400. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Statutes  of  limitations  exist  in  all  the  state*, 
and  with  few  exceptions  they  have  been  copie«l 
from  the  one  brought  here  hv  our  anee-^tors  in 
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colonial  times.  Story,  Confl.  L.  §  576.  They 
are  regarded  as  statutes  of  repose  arising  from 
the  lapse  of  time  and  the  antiquity  of  trans- 
actions, and  they  also  proceed  upon  the  pre- 
sumption that  claims  arc  extinguished  when- 
ever they  are  not  litigated  in  the  proper  forum 
within  the  prescribed  period. 
250*]  'Exceptions  are  to  be  found  in  all  such 
statutes;  but  cases  where  the  courts  of  jus- 
tice were  closed  in  consequence  of  insurrection 
or  rebellion  are  not  within  the  express  terms  of 
any  such  exception,  contained  either  in  the 
original  act  or  any  other  of  later  date. 

Express  exceptions  of  the  kind,   it  is   con- 
ceded, do  not  exist,  and  if  none  can  be  implied 
then  all  debts  due  from  one  belligerent  to  an 
other,  as  well  as  executory  contracts  involving 
commercial    intercourse   with   the   ehemy,   are 

Sractically  discharged,  as,  if  the  war  is  of  much 
uration,  prior  claims  will  be  barred  by  the 
local  statute  of  limitatiohs. 

Enemy  creditors  cannot  prosecute  their 
claims  subsequent  to  the  commencement  of 
hostilities,  as  the  rule  is  universal  and  peremp- 
tory that  they  are  totally  incapable  of  sustain- 
ing any  contract  in  the  tribunals  of  the  other 
belligerent. 

Absolute  suspension  of  the  right  to  sue  and 
prohibition  to  exercise  it  exist  during  the  war 
by  the  law  of  nations,  but  the  restoration  of 
peace  removes  the  disability  and  opens  the 
doors  of  the  courts. 

The  William  Bagaley,  5  Wall.  405,  18  L.  ed. 
689;  Jecker  v.  Montgomery,  18  How.  Ill,  15  L. 
ed.  312;  The  Boop,  1  C.  Rob,  200. 

Peace,  it  is  said,  restores  the  right  and  the 
remedy,  but  it  cannot  restore  the  remedy  if  the 
war  is  of  much  duraticm,  unless  it  be  held  that 
the  operation  of  the  statute  of  limitations  is 
also  suspended  during  the  period  tne  creditor 
is  prohibited  by  the  existence  of  the  war  and 
the  law  of  nations  from  enforcing  his  claim. 

On  the  27th  of  July,  1868,  the  plaintiffs  in 
the  court  below  commenced  an  action  of  as- 
sumpsit against  the  present  plaintiff  on  three 
promissory  notes,  signed  at  New  York  and  made 
payable  at  New  Orleans.  One,  dated  August 
6,  1860,  due  six  months  after  date,  for  $1,618.- 
55;  another,  dated  August  20,  1860,  due  six 
months  after  date,  for  $1,415.59;  and  the  other, 
dated  August  20,  1860,  due  six  months  after 
date,  for  $442.17,  all  of  which  notes,  at  matu- 
251*]  rity,  were  duly  presented  for  'payment, 
which  being  refused,  they  were  duly  protested 
for  non-payment.  Process  was  duly  issued  and, 
being  served,  the  defendant  appeared  and 
pleaded  as  a  defense  the  prescription  of  five 
years  as  established  by  the  Civil  Code  of  the 
state. 

New  facts  alleged  by  the  defendant  in  his 
answer  are  considered  as  denied  by  the  plain- 
tiff in  the  state  courts  without  any  replication, 
and  the  same  rules  of  practice  have  been 
adopted  in  the  circuit  courts.  Matters  in  avoid- 
ance, therefore,  alleged  in  the  answer,  are  open 
to  every  objection  of  law  and  fact  the  same  as  if 
specially  pleaded.  Daquin  v.  Coiron,  3  La.  392 ; 
Muse  v.  Yarboroughf  11  La.  533;  Swilley  ▼. 
Low,  13  La.  Ann.  412;  Bank  v.  Allard,  8  Mart. 
N.  S.  141. 

Viewed  in  that  light,  as  the  pleadings  must 
bo.  the  issue  between  the  parties  was  the  same 
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as  it  would  be  in  jurisdictions  governed  by  the 
common  law,  where  the  plaintiff  replied  deny- 
ing the  allegations  of  the  answer,  or  pleaded 
specially  that  the  operation  of  the  prescription 
was  suspended  during  the  late  Civil  War,  and 
that  the  plaintiff  did  conmience  his  suit  within 
five  years  next  after  the  cause  of  action  accrued. 
Riley  v.  Wilcox,  12  Rob.  La.  648;  Code,  art, 
329. 

Testimony  was  taken  and  the  parties  were 
heard,  but  the  court,  neither  party  requesting  a 
jury,  overruled  the  plea  of  prescription,  and 
entered  judgment  for  the  plaintiffs.  Subse- 
quent to  the  judgment  a  statement  of  facts  was 
filed,  signed  by  the  judge  and  the  parties,, 
which  consists  of  the  pleadings,  the  notes  and 
documents  offered  in  evidence,  the  entries  in 
the  minutes  of  the  proceedings,  the  judgment 
of  the  court,  togetlier  with  a  statement  of  the 
evidence  introduced.  By  the  statement  it  ap- 
pears that  the  defendant,  at  the  dates  at 'which 
the  notes  were  given,  and  when  they  matured^ 
resided  at  Bayou  Sara,  and  that  he  continued 
to  reside  there  during  tlie  war  of  the  Rebellion; 
that  he  had  an  agent  in  New  Orleans  during^ 
that  period,  and  that  he  made  one  or  two  visits 
there  towards  the  close  of  the  war;  that  the 
plaintiffs  resided  throughout  that  period  in  the 
city  •of  New  York;  that  on  the  4th  of  [*ZSZ 
March,  1868,  they  brought  a  suit  for  the  same 
cause  of  action :  that  the  defendant  made  a  com- 
promise and  settlement  of  the  same  with  the 
attorney  who  instituted  the  suit,  wherebv  the 
suit,  on  the  8th  of  May  following,  was  discon- 
tinued; that  the  attorney,  in  making  the  set- 
tlement and  in  discontinuing  the  suit,  acted 
without  authority,  and  that  the  plaintiffs  re- 
pudiated his  acts  in  the  case  as  soon  as  they 
were  informed  of  the  same,  and  afterwards 
brought  the  present  suit. 

Exceptions  were  taken  by  the  defendant  to- 
the  rulings  and  decisions  of  the  court  upon 
three  grounds,  as  follows:  (1)  Because  the 
bringing  of  the  first  suit  did  not  interrupt  the 
prescription  established  by  the  laws  of  the 
state ;  ( 2 )  because  the  Civil  War  did  not  inter- 
rupt the  prescription  under  the  rule  established 
by  the  decisions  of  the  supreme  court  of  the 
state;  (3^)  because  the  courts  of  the  United 
States  are  bound  to  follow  the  decisions  of  the 
supreme  court  of  the  state  in  respect  to  the 
law  of  prescription,  as  applied  to  such  causes 
of  action. 

Different  views,  however,  were  entertained 
by  the  circuit  court,  and  judgment  was  ren- 
dered for  the  plaintiffs.  Whereupon  the  de- 
fendant sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court. 

Much  discussion  of  the  first  response  made 
by  the  plaintiffs  to  the  defense  of  prescription^ 
as  set  up  by  the  defendant  in  his  answer,  is  un- 
necessary, as  the  court  is  of  opinion  that  the 
decision  of  the  ease  must  turn  upon  the  second 
response  of  the  plaintiffs  to  that  defense,  which 
is,  that  in  computing  the  five  years  since  the 
cause  of  action  accrued,  the  period  during 
which  the  courts  of  the  state  where  the  defend- 
ant resided  were  closed  in  consequence  of  the 
late  Civil  War,  must  be  deducted. 

Regulations  exist  in  some  of  the  states  that 
where  a  first  suit  is  abated  and  a  second  suit  is 
brought  within  a  prescribed  time,  tne  statute  of 
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liiniiation  shall  ccaM  to  run  from  the  date  of 
the  first  suit,  but  the  court  is  not  referred  to 
any  such  enactment  as  applicable  in  this  case, 
and  it  is  believed  that  none  such  exists,  as  the 
«53»]  Code  of  the  state  provides  that  •if  the 
plaintiff,  after  having  made  his  demand,  aban- 
dons or  discontinues  it,  the  .interruption  shall 
be  considered  as  having  never  happened.  Code, 
art.  3485. 

Grant  all  that,  still  the  question  remains  to 
be  considered  whether  the  alleged  prescription 
was  not  interrupted  by  the  fact  that  the  courts 
of  the  state  where  the  defendant  resided  were 
dosed  by  the  late  Civil  War  for  such  a  period 
of  time  that  the  bar  was  not  complete  when  the 
present  suit  was  commenced. 

Proclamation  of  blockade  was  made  by  the 
President  on  the  19th  of  April,  1861.  and  on 
the  13th  of  July  in  the  same  year  Congress 
pasned  a  law  authorizing  the  President  to  in- 
terdict all  trade  and  intercourse  between  the  in- 
habitants of  the  states  in  insurrection  and  the 
rest  of  the  United  States.  12  SUt.  at  L.  257, 
238. 

Chi  the  20th  of  August,  1866,  the  President, 
by  his  proclamation  of  that  date,  proclaimed 
tiiat  the  insurrection  was  at  an  end  and  that 
peace,  order,  and  tranquility  were  fully  re- 
stored in  all  the  states.  U.  8.  v.  Anderson,  9 
Wall.  70,  19  L.  ed.  019;  14  Stat,  at  L.  App.  7. 

Permanent  military  possession  of  New  Or- 
leans, it  is  conceded,  was  taken  by  our  forces 
at  a  much  earlier  period,  and  it  is  also  true  that 
the  circuit  court  was  organized  there  at  the 
date  specified  in  the  statement  of  facts,  but  that 
portion  of  the  state  where  the  defendant  resided 
still  remained  within  the  lines  of  the  insurrec- 
tionists, and  of  course  the  courts  of  the  state 
were  dosed  so  far  as  respects  the  rights  of  the 
plaintiffs  in  this  ease.  The  Venice,  2  Wall. 
258,  17  L.  ed.  866. 

lliroughout  the  entire  period  between  the 
dates  of  those  proclamations  the  courts  of  the 
state  were  closed  to  the  plaintiffs  and  they 
were  totally  incapable  of  instituting  any  suit 
for  the  enforcement  of  their  claim.     The  Hoop, 

I  C.  Rob.  Adm.  200;  Wheat.  Law  of  Nations, 
by  L.  644,  «77;  Ksposito  v.  Bowdefi,  4  Ell.  & 
B..  963;  Griatcold  v.  Waddington,  16  Johns. 438. 

Exceptions,  not  mentioned  in  the  statute  of 
254*1  limitations,  *have  sometimes  been  ad- 
mitted, and  this  court  decided  in  the  case  of 
Hanger  v.  Abbott,  6  Wall.  532,  18  L.  ed.  939, 
that  the  time  during  which  the  courts  of  the 
states  in  rebellion  were  closed  to  the  citizens 
of  the  rest  of  the  Union  is  to  be  excludcil  in 
suits,  since  brought,  from  the  computation  of 
the  time  fixed  by  the  statutes  of  limitation 
within  which  suits  may  be  brought,  though  no 
such  exception  is  expressly  admitted  in  the  lim- 
itation act.  Neither  laches  nor  fraud  can  be 
imptitod  to  the  creditor  in  such  a  case,  as  the 
inability  to  sue  becomes  absolute  by  the  dec- 
laration of  war  wholly  irrespective  of  his  con- 
sent or  opposition.  When  the  contract  was 
made  he  was  competent  to  sue,  but  the  effect  of 
war  is  to  suspend  his  right  during  its  continu- 
ance, not  only  without  any  fault  on  the  part  of 
the  cro<litor.  but  under  circumstances  which 
make  it  his  duty  to  abstain  from  any  such  at- 
tempt. His  roTrie<Iy,  as  was  said  in  that  case, 
U  snspended  by  the  two  governments  and  by 
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the  law  of  nations  not  applicable  at  the  date  of 
the  contract,  and  which  comes  into  operation 
in  consequence  of  an  event  over  which  lie  has 
no  control.  The  Protector,  9  Wall.  689,  19  L. 
ed.  812. 

Recent  decisions  of  the  supreme  court  of  the 
state  are  referred  to  by  the  defendant  in  which 
it  is  denied  that  any  exception  whatever  is  al- 
lowed in  any  case,  in  the  law  of  prescription,  as 
to  bills  and  notes.  Rabel  v.  Potirciau,  20  La. 
Ann.  131:  Lemon  v.^West,  20  La.  Ann.  427; 
Smith  v.  Stetcart,  21  La.  Ann.  76. 

None  of  those  decisions  are  founded  upon 
any  exiiiess  enactment,  and  the  reasons  as- 
signed for  the  conclusion  arc  not  satisfactory. 
They  admit  that  the  maxim,  contra  non  valen- 
tern  agerc  non  currit  prcescriptio,  is  a  maxim 
of  universal  justice,  but  deny  that  it  applies  to 
causes  of  action  founded  upon  bills  and  notes, 
chielly  because  "they  are  prescriptible  against 
minors  and  interdicted  persons  as  well  as  oth- 
ers," which  the  chief  justice  of  that  court,  in 
the  case  firnt  cited,  held  to  be  an  unsatisfactory 
reason  for  the  conclusion,  and  in  that  view  the 
court  here  entirely  concurs. 

Suppose  that  the  rule  of  that  court  cannot 
be  adople<l,  ♦still  it  is  insisted  hy  the  [•255 
defendant  that  the  suspension  of  the  prescrip- 
tion ceased  when  the  Rebellion  came  to  an  end : 
that  the  suit  was  instituted  ^oo  late,  as  it 
might  have  been  commenced  within  five  years 
next  after  the  cause  of  action  accrued,  and  cer- 
tain continental  authorities  are  referred  to 
where  that  rule  is  apparently  maintained.  2 
Troplong,  De  la  Prescription,  268,  etc. 

Authorities  of  the  kind,  though  entitled  to< 
great  respect,  are  not  obligatory,  and  the  court 
is  of  the  opinion  that  the  rule  adopted  in  the 
case  of  Hanger  v.  Abbott,  supra,  is  more  con- 
sonant with  justice  and  more,  in  accordance 
with  the  analogies  of  our  law  than  the  one  sug- 
gested by  thow*  commentators. 

Even  the  supreme  court  of  the  state  which 
refused  to  adopt  that  rule  admits  that  the  law 
ought  to  he  so ;  but  proceeds  to  show  from  cer- 
tain prior  decisions  of  this  court  that  it  is  not 
so,  not  one  of  which  is  an  authority  to  support 
the  proposition  for  which  they  were  invoked. 

Evidently  the  case  before  the  court  is  con- 
trolled by  the  decision  in  the  case  of  Hanger  v. 
.4.660//  and  The  Protector,  supra,  and  the 
court  as  now  constituted  adheres  to  those  de- 
cisions. 

Creditors'  debts  due  from  belligerents  are 
suspended  during  war,  but  the  debts  are  not  an- 
nulled. Tliey  arc  precluded  during  war  from 
suing  to  recover  their  dues,  but  with  the  return 
of  peace  we  return  the  right  and  the  reme<ly. 
Chit,  on  C.  and  M.  423 ;  Wheat.  Law  of  Nations, 
by  L.  541 ;  Vattel,  b.  iii.  c.  6,  sec.  77. 

Where  a  debt  has  not  been  confisoited  dur- 
ing war,  the  rule  is  now  universally  acknowl- 
edged that  the  right  to  sue  revives  when  peace 
is  restored,  and  the  rule  is  that  the  restoration 
of  peace  returns  to  the  creditor  both  the  remedy 
and  the  right,  which  necessarily  implies  that 
the  law  of  limitation  was  suspended  during  the 
same  period. 

Judgment  affirmed. 
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!•]  rUE  NEW  KXGLAXD  MARIXE  INSUR- 
ANCE COMPAXV,  Appta. 
r. 
THOMAS  DUXIIAM. 

(See  8.  C.  11  Wall.  1-3G.) 

Juriadiction  on  dirittion  of  opinion — admiralty 
has  jurisdiction  of  libel  in  personam  on  poli- 
cy of  marine  insaiauce — maritime  contract-^ 
marine  insurance. 

•The  ndroiralty  nud  maritime  Jurisdiction  of  the 
United  States  is  not  limited  by  the  statutes  or  Ju- 
dicial prohibitions  of  England. . 

I'Mrst.  The  locus,  or  territory  of  maritime  Jurls- 
dlcrion.  where  torts  must  be  committed  and  where 
hu.sluo8s  must  be  transacted  In  order  to  be  marl- 
tiiue  in  their  character,  extends  not  only  to  the 
main  sea.  but  to  all  the  navlxable  waters  of  the 
United  States,  or  bordering  upon  the  same,  whether 
lanillocked  or  open,  salt  or  iresh,  tide  or  no  tide. 

Second.  As  to  contracts,  the  true  criterion  of 
whether  they  are  within  the  admiralty  and  mari- 
time Jurlsdiition.  is  their  nature  and  subject-mat- 
ter, as  whether  they  are  maritime  contracts,  hayinc 
reference  to  maritime  service,  maritime  transac- 
tions, or  maritime  casualties,  without  resard  to 
the  place  where  thev  were  made. 

In  view  of  these  principles  it  was  held,  that  the 
contract  of  marine  insurance  Is  a  maritime  contract 
within  the  admiralty  and  maritime  Jurisdiction, 
though  within  the  exclusive  Jurisdiction  of  the 
United  States  courts. 

The  case  of  De  Ix>vlo  v.  Bolt,  2  Gall.  398,  af- 
firmed. 

This  court  has  jurisdiction  under  the  act  of  1802. 
of  a  certificate  of  division  in  opinion  l)etween  the 
associate  judt:es  of  the  Supreme  Tourt  and  the  cir- 
cuit Judge,  together  holding  the  circuit  court,  as 
well  ns  )m  tween  either  of  said  Judges  and  the  dis- 
trict Judge. 

[No.  354.] 

Submitted  Dec.  20,  1:^10.    Decided  March  27, 
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OS  a  certificate  of  division  in  opinion  be- 
tween the  Jndges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts. 

The  libel  in  this  case,  on  a  policy  of  marine 
insurance,  was  liletl  in  the  court  below.  The 
judges  being  equally  divided  in  opinion,  oerti- 
iied  the  case  to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 

hfr,  F.  C.  I«orins«  for  libellants: 

The  contract  of  marine  insurance  concerns 
vessels,  their  ownership  and  navigation:  car- 
goes, charter-parties;  contracts  of  affreight- 
ment; prof\ts  and  commissions  on  goods  trans- 
ported by  water;  carriage  of  passengers:  dam- 
age by  the  perils  of  the  sea,  fire  and  collision: 
hypothecations,  salvage,  wages  and  provisions; 
averages,  contributions  and  jettisons;  ques- 
tions of  prize,  and  all  other  maritime  matters, 
and  exclusively  so,  unless  in  some  exceptional 
case,  as  the  protection  of  a  cargo  landed  at  a 
port  of  necessity,  when  the  policy  covers  it 
though  on  land. 

All  these  are  maritime  matters,  and  it  would 
*eem  to  be  a  corollary,  that  a  contract,  relating 
to  them  exclusively,  must  be  maritime,  and  be 
govcrne<l  by  the  same  laws,  and  be  subject  to 
the  same  jurisdiction. 

•Iloadnotcs  by  ^Ir.  Justice  Biudlkt. 


NoTK. — To  trhnt  places  the  JHristUction  of  ad- 
mirall!f  in  confined — see  note  to  Allen  v.  Newberry, 
ICL.  cd.  110. 

CitftcH  certified  on  divl9ion  of  circuit  court ;  furiS' 
diction  of  V.  S.  Supreme  Court  in;  on  what  tlirinion 
MhotthI  he — sec  note  to  Webster  v.  Cooper,  13  L.  ed. 

.Im  imiirtion  in  oihiiiroJty  an   1o  ufitleri*  of  run- 
t'n,t^8ve  notes  18  C.  C.  A.  347 ;  -'7  C.  C.  A.  53U. 
SO 


On  the  continent  of  Kurope,  the  jurisdiction 
of  maritime  courts  over  contracts  of  marine  in- 
surance, has  never  been  questioned  and  is  con- 
stantly exercised.  In  Scotland,  suits  on  poli- 
cies are  frequently,  if  not  usually,  brought  be- 
fore the  court  of  admiralty;  and  in  the  appeals 
to  the  House  of  Lords,  taken  in  many  cases^  no 
question  has  been  raised  as  to  the  jurisdiction. 
In  Entjland,  the  cognizance  of  policies  of  in- 
surar  c  was  formerly  claimed  by  the  court  of 
admiraJty,  and  it  may  be  considered  as  an  open 
question,  so  far  as  the  written  law  shows, 
whether  that  court  would  not  now  entertain  a 
suit  on  a  policy.  There  is  no  case  reported  in 
which  the  question  has  been  decided  or  dis- 
cussed; though  it  has  been  taken  for  granted 
that  the  English  admiralty  would  not  enter- 
tain the  jurisdiction. 

By  the  universal  and  unanimous  foreign 
practice  and  authorities,  with  one  exception 
only,  the  contract  of  marine  insurance  is  con- 
sidered to  be  maritime,  and  a  proper  subject 
for  the  cognizance  of  a  court  vested  with  juris- 
diction over  maritime  cnscs. 

No  case  is  found,  in  the  reports  of  any  courts 
of  the  United  States,  of  an  action  in  the  ad- 
miralty on  a  policy  of  insurance,  until  the  year 
1815;  nor  on  a  charter-party,  nor  for  freight, 
until  1829. 

At  the  October  term  of  the  circuit  court  for 
the  district  of  Massachusetts,  in  the  year  1815, 
the  question  was  first  presented  by  a  libel  on  a 
policy  of  insurance.  A  plea  to  the  jurisdiction 
was  interposed,  and  the  result  was  the  opinion 
of  Judge  Story,  in  the  case  of  De  Lovio  v.  Boit, 
2  Gall.  398. 

This  celebrated  opinion  amounts  as  nearly  to 
a  demonstration  of  the  positions  sought  to  be 
maintained,  as  the  nature  of  the  case  would 
permit.  It  never  has  been  answered,  or  at- 
tempted to  be;  though,  occasionally,  doubts 
have  been  expressed  and  intimations  made,  that 
it  might  not  be  followed  to  its  full  extent. 
It  rests  on  a  few  simple  propositions: 
First.  That  the  English  court  of  admiralty, 
as  well  as  all  other  maritime  courts,  has  exer- 
cised jurisdiction  over  maritime  contracts. 

Second.  That  marine  insurance  is  and  has 
always  been  held  to  be  a  maritime  contract. 

Third.  That  the  Constitution  of  the  United 
States  authorizes  the  establishment  of  Courts  to 
exercise  jurisdiction  over  all  admiralty  and 
maritime  cases. 

Fourth.  That  Congress  has  established  courts 
to  exercise  such  jurisdiction,  concurrently  with 
courts  of  common  law,  and  that,  consequently, 
these  courts  have  jurisdiction  over  contracts  of 
marine  insurance. 

The  argument  drawn  from  the  practical  ju- 
risdiction of  the  English  admiralty  at  the  time 
of  the  revolution,  was  fully  considered  and  an- 
swered, and  the  conclusion  arrived  at,  which 
has  been  so  many  times  subsequently  affirmed 
by  this  court,  that  it  must  be  considered  an 
axiom,  that  the  jurisdiction  exercised  by  the 
English  court  at  that  time,  affords  no  rule  or 
precedent  for  the  exercise  of  the  admiralty  ju- 
risdiction vested  in  the  courts  of  the  United 
States. 

Cunningham  v.  Hall,  1  Cliff.  43;  Waring  v. 
Clarke,  5  How.  441. 

Mr.  Chief  Justice  ^farshall  aflTirmod,  in  the 
case  of  Tile  Little  Charles,   3  Brock.   380,  in 
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1SH».  that  'the  courts  of  the  United  States 
have  never  doubted  their  right  to  proceed  under 
their  general  powers  as  courts  of  admiralty, 
where  chey  are  not  restrained  from  the  use  of 
tUv^e  powers  by  statutej*,"  and  such  appears  to 
have  l»een  the  opinion  of  the  court  at  the  time, 
acrordin^  to  Judge  Story.  ' 

That  Mr.  Justice  Washington  would  have 
^u^tained  the  juri^^diction,  cannot  be  doubted. 
In  hi  a.  opinion,  in  the  case  of  The  Srneca.  3 
Wall.  Jr.  399,  &  18  Am.  Jur.  480,  he  says:  *'I 
not  only  admit,  but  insist: 

Fir^t.  That  the  judicial  power  of  the  United 
Stales  under  the  Constitution,  and  the  jurisdic- 
tion of  the  di-^trict  courts  under  the  iHh  section 
of  the  judiciary  act  of  1789,  embrace  all  caises 
of  maritime  nature,  whether  they  be  particu- 
larly of  admiralty  cognizance  or' not. 

Si-cond.  Tliat  this  jurisdiction,  and  the  law 
rejnilating  its  exercises,  are  to  be  sought  for 
in  the  general  maritime  law  of  nations,  and  are 
not  confined  to  that  of  England,  or  of  any  other 
particular  maritime  nation." 

He  afterwards  si)enks  of  the  ordinances  of 
Loui>  XIV.,  as  generally  adopted,  as  evidence 
of  the  mnritimo  law  of  nations. 

Tht'  occurrence  of  differences  of  opinion  as  to 
the  extent  of  the  admiralty  jurisdiction,  is  of 
late  date.  It  first  appears  eminentlv  in  Ram- 
sa$f  V.  AUcyre,  12  Wheat.  Oil.  in  1827,  in  the 
di^>enting  opinion  of  Mr.  Justice  Johnson,  with 
whom  have  concurred,  at  different  time*,  Mr. 
Justice  Baldwin.  Mr.  Justice  Daniel,  and  Mr. 
Justice  Campbell,  and  others  to  a  less  ex- 
tent :  but  the  majority  of  the  court  have  uni- 
formly held,  that  the  practical  jurisdiction  of 
the  Kuglish  admiralty  affords  no  rule  for  the 
jurisdiction  vested  in  the  courts  of  the  I'nited 
States  by  the  Constitution  and  by  Congress, 
and  that  that  embraces  all  maritime  contracts. 

In  1822,  another  libel  on  a  policy  of  insur- 
ance came  before  the  circuit  court  for  the  first 
circuit.  Pecle  v.  his.  Co.  3  Mas.  27. 

The  respondents  appeared  under  protest  to 
the  jurisdiction,  but  did  not  argue  the  question, 
intending  to  do  so  on  appeal. 

A  decision  on  the  merits  was  in  favor  of  the 
libellants.  and  the  respondents  claimed  an  ap- 
peal to  this  court.  Hie  usual  bond  was  given 
for  prosecuting  the  appeal,  and  it  was  ent*»red 
but   afterward   disappeared  from  the  docket. 

In  1842,  a  libel  on  a  policy  of  insurance  was 
brought  in  the  same  district.  Hale  v.  Ins,  Co. 
2  Story.  176. 

Mr.  B.  R.  Curtis,  subsequently  a  justice  of 
this  court,  appeared  for  the  respondents.  No 
exception  was  taken  to  the  jurisdiction,  and 
the  cauH»  was  argued  and  decided  on  the  mer- 
its. Mr.  Justice  Story  repeated  his  delilierate 
adherence  to  the  doctrine  of  DeLovio  v.  Boit,  2 
Gall.  3f>S.  He  also  stated  that  Peele  v.  Ins. 
Co.  3  Mas.  27,  went  off  without  any  decision 
in  thi«s  court ;  his  belief  that  Mr.  Chief  Justice 
Marshall  and  Mr.  Justice  Washington  would 
have  sustained  the  jurisdiction,  and  that  he 
had  no  reason  to  believe  that  a  majority  of  the 
court  were  opposed  to  it. 

Xo  libel  on  a  policy  of  insurance  came  before 
the  court  while  Sir.  Justice  Woodbury,  the  im- 
mediate successor  of  Mr.  Justice  Story,  was  on 
the  Bench;  but  it  is  evident  that  he  was  pre- 
pared to  sustain  the  jurisdiction.  In  Dean  v. 
Bates.  2  Wood.  &  M.  88,  speaking  of  the  ad- 
11  Wall. 


miralty  jurisdiction,  he  said:  **If  that  matter 
had  been  .  .  .  for  the  recovery  on  some 
contract  of  admitted  admiralty  jurisdiction, 
such  as  to  pay  a  ranson  or  an  insurance,  the 
district  court,  by  having  a  jurisdiction  in  all 
civil  caf^es  of  an  admiralty  character,  imder  the 
act  of  1789,  could  clearly  sustain  this  libel." 

In  the  case  of  Younger  v.  fus.  Co.  1  Sprague, 
243,  Judge  Sprague  held  **tlie  jurisdiction  of 
the  admiralty  over  policies  of  insurance  to  be 
the  settled  law  and  practice  of  this  court." 

In  the  same  case  on  appeal  (2  Curtis.  322), 
Mr.  Justice  Curtis  declined  to  consider  the 
question  as  open  in  the  first  circuit.  He  was  of 
counsel  for  the  insurers  in  Uale  v.  Ins.  Co.  2 
Story,  170,  and  made  no  objection  to  the  juris- 
diction, and  he  also  declined  to  argue  against 
the  jurisdiction  in  Rae  v.  Cutler,  1  Sprague, 
133. 

In  the  case  of  Drinkvater  v.  The  Spartan,  1 
Ware,  1.52:  Judge  Ware,  speaking  of  the  deci- 
sion in  Dc  Lovio  v.  Boit^  supra,  say:*:  "I  concur 
most  fully  in  the  doctrine  maintained  in  that 
very  learned  and  masterly  opinion." 

In  the  text  books  on  admiralty  practice  and 
jurisdiction,  the  jurisdiction  of  the  court  over 
contracts  of  insurance  is  generally  asserted. 
See  Dunl.  Adm.  Pr.  43:  Ben.  Adm.'S,  50,  147. 

On  page  100,  the  latter  says:  **Tlie  contract 
of  insurance  against  the  perils  of  the  seas  is 
one  that  was  suggested  by  and  sprang  from  the 
hazards  peculiar  to  ships  and  vessels  in  the 
pursuit  of  maritime  commerce.  In  like  manner, 
the  rights,  duties  and  liabilities,  which  are  its 
characteristics,  have  always  been  regulated  by 
the  maritime  law.  It  has  always  and  every- 
where been  considered  a  maritime  contract, 
and  nowhere  out  of  Englan<l  has  it  ever  been 
excluded  from  the  admiralty  jurisdicticm.  And 
in  all  the  grants  of  jurisdiction  even  in 
England,  it  is  especially  mentioned  as  a  matter 
of  admiralty  jurisdiction." 

Judge  Conicling  remarks  (Vol.  1,  p.  13)  : 
**The  precise  question,  whether  it  (the  jurisdic- 
tion) extends  to  contracts  of  marine  insurance, 
remains  yet  to  be  definitely  settled  by  the  Su- 
preme Court.  But  these  contracts,  relating  a» 
they  do  purely  to  maritime  pursuits,  and  being 
eminently  conducive,  if  indeed  they  are  not  to 
be  regarded  as  indispensable,  to  the  successful 
prosecution  of  navigation  and  commerce,  it  is 
not  easy  to  perceive  upon  what  ground  the^ 
can  consistently  be  excepted  from  the  princi- 
ples already  established  by  that  court." 

See,  also,  note,  1  Kent,  Com.  370,  in  which 
'insurance"  is  mentioned  aa  a  matter  of  set- 
tled admiralty  jurisdiction. 

In  the  reports  of  this  court,  and  of  other 
courts  of  the  United  States,  no  other  reference 
has  been  foimd  to  the  contract  of  insurance  as 
a  matter  of  admiralty  jurisdiction,  except  in 
Taylor  v.  Carryl,  20  How.  583.  15  L.  ed.  1028, 
where  Mr.  Chief  Justice  Taney  expressed  a 
doubt  upon  the  subject,  which  had  not  been  pre- 
sented or  referred  to  in  the  argument,  and 
which  evidently  he  had  not  examined.  There  is 
a  reference  to  policies  in  Bee's  Adm.  200,  where 
they,  with  bills  of  lading  and  bottomry  bonds, 
are  declared  to  be  suable  at  -common  law  only. 

Considering  the  authorities  apart  from  the 
repeated  declarations  of  this  court,  that  the 
admiralty  jurisdiction  of  the  district  court  ex- 
tends generally  over  maritime  contracts,  and 
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the  iiuivcri^l  ndmissiuii  that  marine  insurance 
is  a  maritime  contract,  we  have  this  express  au- 
thority in  favor  of  the  jurisdiction: 

Three  deliberate  decisions  of  Mr.  Justice 
Story,  in  point.  The  opinion  of  Mr.  Justice 
WooiUmry,  that  insurance  is  clearly  a  contract 
within  the  admiralty  jurisdiction.  The  fact 
that  Mr.  Justice  Curtis  sustained  the  jurisdic- 
tion as  a  settled  practice  in  the  first  circuit 
and.  as  counsel,  took  no  exception  to  it.  The 
statement  by  Mr.  Justice  Story,  of  his  belief 
that  if  the  appeal  above  mentioned  had  been 
prosecutetl.  the  jurisdiction  would  have  been 
maintained  by  this  court.  The  decisions  by 
Judjre  Spraguc,  Judge  Ware,  and  Judge  I^well, 
of  the  district  court,  and  the  opinions  of  Mr. 
Dunlap,  Mr.  Benedict,  and  Judge  Conkling. 

Against  these,  is  only  the  doubt  of  Mr.  Chief 
Justice  Taney,  above  referred  to.  which  does 
not  amount  even  to  a  dictum, 

Tlie  weight  of  authority  is  decidedly  in  favor 
of  the  jurisdiction.  Indeed,  there  is  an  utter 
absence  of  authority  against  it,  even  in 
Knglnnd.  There  is  no  case  on  record  known, 
in  which  the  court  of  admiralty  has  refused  to 
entertain  jurisdiction  over  the  subject,  or  in 
which  the  courts  of  common  law  have  prohib- 
ited it.  In  admiralty  commissions,  insurance 
is  usually  mentioned  as  a  matter  over  which 
jurisdiction  is  to  be  exercised ;  and  in  Scotland, 
the  ctmrt  of  admiralty,  under  similar  commis- 
sions, constantly  entertains  such  jurisdiction. 

All  that  can  be  said  al>out  the  exercise  of  the 
jurisdiction  by  the  English  court  is  that  practi- 
cally, it  lias  not  been  resoiled  to. 

This  court  has  definitely  established  the  rule, 
that  the  admiralty  jurisdiction  was  not  limited 
to  thrtse  cases  over  which  the  English  court  of 
admiralty  practically  exercised  jurisdiction  at 
the  time  of  the  revolution,  and  has  declared  by 
its  Chief  Justice  that  it  extends  to  all  mari- 
time eases,  when  not  restrained  by  statute.  The 
only  question  tlien  is,  whether  or  not  marine 
insurance  is  a  contract  concerning  matters  of 
navigation,  trade,  commerce,  etc.;  or  in  other 
words,  a  maritime  contract. 

There  c»in  be  only  one  answer  rnd  the  juris- 
diction follows,  of  course. 

It  is  a  matter  of  history,  that  the  commis- 
sions issued  by  the  Crown  to  the  judges  of  the 
colonial  ootirta  of  admiralty,  conferred,  in  terms, 
unlimited  jurisdiction  over  all  maritime  cases, 
and  usually  specified  ''policies  of  assurance.'' 

See  commissions  quoted  in  De  Lovio  v.  Boit, 
2  Gall.  308,  and  in  Ben.  Adm.  Pr.  82,  00.  He 
states  that  he  has  seen  nine  commissions. 

That  the  framers  of  the  Constitution,  and  the 
lawyers  of  that  day,  were  familiar  with  a  dif- 
ferent and  more  extensive  jurisdiction  in  the 
colonies  than  was  practised  in  the  English 
court  of  admiralty,  is  asserted  by  Judge  Wayne 
in  his  opinion  of  Waring  v.  Clarke,  6  How. 
454,  and  the  authorities  cited  by  him  fully 
maintain  the  assertion. 

It  will  be  found,  on  examining  the  records 
referred  to,  that  no  objection  was  made  to  the 
extensive  jurisdiction  exercised.  It  seems  .to 
have  been  considered  a  matter  about  which 
there  could  be  no  doubt.  In  one  case  only  was 
there  a  plea  to  the  jurisdiction.  A  master 
>ue<l  in  renif  in  a  hnnie  port,  for  wages  and 
<lisliiir!«ements.  Such  a  plea  was  interposed 
and  overruled, 
02 


The  jurisdiction  claimed  Iv  Judge  Story 
Judge  Ware,  and  others,  for  ihf  admiralty 
courts  of  the  United  Stater^,  i^  not  something 
new  and  before  unknown:  but  i>i  noi  so  ex- 
tensive as  was  actually  exerciseii  by  the  co- 
lonial courts. 

If  the  jurisdiction,  known  t<»  have  been  ex- 
ercised by  the  admiralty  court*  l»efore  the  revo- 
lution, is  to  be  taken  as  the  rule,  it  must  be 


and,  of  course,  marine  in!«urance. 

The  jiaine  coneltisiun  inu,<.t  be  drawn  from  the 
fact  that  a<lmiralty  jurisdiction  was  exercif?ed 
by  the  vice-admiralty  court  of  Miissachusetts, 
over  all  maritime  contracts  and  cases.  The 
judge  who  presided  in  that  court  was  at  the 
same  time  the  judge  of  the  vice  admiralty 
courts  of  \ew  York,  reiin^ylvania.  the  Jerseys, 
N'ew  Ilainpshire,  Connecticut.  Maine,  and  Xova 
Scotia,  and  it  must  have  been  that  he  held  and 
exerci.>ed  the  same  jurisdiction,  when  holding 
court  in  the  other  colonies  or  provinces  in- 
clude<l  in  his  commission,  that  he  did  when  sit- 
ting in  Massachusetts. 

Ihe  argument  to  be  derived  from  history  is 
conclusive  in  favor  of  a  literal  construction  of 
the  words  of  the  Constitution  and  statutes,  giv- 
ing the  courts  of  the  United  Statei*  jurisdictioQ 
over  all  admiralty  and  maritime  cases. 

The  records  of  the  circuit  einirt  show  four 
express  decisions  on  policies  of  insurance.  To 
which  may  be  added.  Dean  v.  Hates,  2  Wood* 
&  M.  88.  in  which  Mr.  Justice  Woodbury  ex* 
prcssi>d  the  decided  opinion  al»ove  referred  to,, 
making  in  all  five  decisions,  in  which  the  juris- 
diction  of  the  United  States  district  court  over 
policies  of  insurance  has  been  afiirmed  or  exer- 
cised by  jui^tiees  of  this  court. 

The  binding  force  of  precedents  is  tiniversally^ 
recognized  in  courts  of  law.  and  a  stronger  case- 
in this  respect  can  hardly  be  ima^n^  than 
this,  where  the  course  of  decision  ^s  uniform, 
fr^m  1815,  when  the  que^tion  was  first  pre- 
sented, down  to  1867.  Stare  decisis  is  a  well- 
est4ib]ished  rule,  founded  on  principles  of  rea-^ 
son  and  justice,  as  well  as  of  exp<Hliency. 

The  libellants  do,  therefore,  submit,  with  tho 
great<*st  deference  and  resj^ct.  that  to  exercise- 
jurisdiction  over  policies  of  marine  insurance  is 
the  established  law  and  practice  of  the  circuit 
court  for  the  first  circuit  held  by  justices  of 
this  court :  that  such  practice  is  in  conformity 
with  the  universal  maritime  law  and  usage; 
with  the  decisions  of  this  court  afiirming  juris-- 
diction  over  charter-parties,  and  maritime  con- 
tracts generally:  with  the  jurisdiction  exer- 
cised by  the  vice  admiralty  courts  before  the- 
revolution,  which  must  have  l»een  known  to  the 
makers  of  the  Constitution:  and  is  imperati\^e- 
ly  required  to  cjirry  into  effect  the  provisions 
of  the  Constitution  touching  the  jurisdiction  of 
its  courts  and  the  regulation  of  commerce,  and 
to  establish  uniformity  of  principle  and  practice 
throughout  the  Union  in  one  of  the  most  im- 
portant branches  of  commercial  law. 

It  cannot  now  be  quest  ione<l.  that  the 
framers  of  the  Constitution  intendwl  to  vest  .in 
Congress  the  power  to  establish  ccairts  to  exer- 
cise admiralty  jurisdiction  over  all  admiralty 
and  maritime  cases. 

Congress,   in   the  exercise   of  its   discretion, 
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anight  have  conferred  upon  the  court*  it  was  to 
crmte,  such  juri^dU'tiou  as  it  should  see  fit, 
and  limit  it  to  certain  cases;  but  nothing  of  the 
kind  was  douf.  I'he  judiciary  act  confers  on 
the  district  courts  unqualified  jurisdiction  over 
all  civil,  admiralty  and  maritime  cases. 

it  is  no  objection  to  the  exercise  of  the  juris- 
-diction  over  a  contract  of  insurance,  that  it  is 
made  on  land,  and  in  case  of  loss  is  payable  on 
land.  The  same  objection  exists  against  all 
other  maritime  contracts.  In  fact,  contracts 
are  seldom  made  on  the  seas,  or  are  wholly  per- 
formed there. 

The  question  is  not  \\4iere  was  the  contract 
made,  but:  what  does  it  concern?  Marine  in- 
surance concerns  only  what  happens  on  the  seas 
to  ships,  cargoes  and  freights,  collisions,  aver- 
age^, hypothecations,  wages  and  provisions, 
contributions,  jettisons,  and  matters  of  prize 
and  other  maritime  matters,  and  is,  therefore, 
strictly  a  maritime  contract. 

It  is  said  tli.'it  the  admiralty  cannot  exercise 
jurisdiction  over  contracts  of  insurance,  because 
there  is  no  lien.  But  it  is  well  settled  here  and 
in  England,  that  the  admiralty  courts  originally 
acted  principally  in  personam,  without  regard 
to  there  being  a  remedy  in  rem;  and  where  that 
existed  it  was  subordinate  and  auxiliary  to  its 
action  fi»  personam. 

It  is  insisted  that  De  Lovio  v.  Boit,  2  Gall. 
Z9^.  is  ^rtually  overruled  by  the  decisioa  in 
Cv*lcr  V.  nae.  '  How.  729.  It  might  seem  to 
foll«»w.  that  if  the  district  court  had  no  juris- 
diction to  enforce  a  general  average  contribu- 
tion, ia  personam,  it  could  not  take  cognizance 
of  a  policy  of  insurance. 

l)ut  if  the  contract,  or  quasi  contract,  of  gen- 
eral average  cannot  be  enforced  in  persofumif  it 
do*'^  not  necessiirily  follow  that  an  express  con- 
tra it  of  insurance  cannot.  But  if  it  should  be 
so  held,  then  the  question  arises  as  to  what  the 
court  decided  in  Culler  v.  Jfac,  and  whether  that 
decision  is  now  of  authority. 

On  examining  the  opinion,  it  is  plain  that  the 
general  jurisdiction  over  averages  Was  not  eveu 
considered. 

The  only  point  decided  is  that  the  maritime 
law  does  not  imply  a  promise  from  the  owner 
of  goods  liable  to  a  contribution,  to  pay  his  pro- 
portion; a  necessary  inference  being,  tluit  if  the 
ow  ner  had  expressly  promised  to  pay,  an  action 
would  be  sustained*,  as  it  was  not  denied  that  a 
suit  in  rem  would  be  within  the  jurisdiction. 

Prom  the  dissenting  opinion  of  Mr.  Justice 
Wayne,  and  his  statement  in  the  appendix  to  8 
Howard,  it  appears  that  the  case  was  not  thor- 
oughly considered:  that  the  printed  argument 
in  favor  of  the  jurisdiction  was  not  before  all  of 
the  court,  and  was  not  alluded  to  in  conference; 
th.nt  the  decision  .Svns  made  by  a  divided  court. 
Mr.  Justice  Catron  not  giving  an  opinion  be- 
cause he  was  not  satisfied  either  way;  that  the 
renuiining  eight  judjres  were  at  first* equally  di- 
Tidctl.  and  that  it  was  finally  disposed  of  rather 
froni  acquiescence  in  what  was  thought  to  be 
English  authority  against  the  jurisdiction,  than 
from  a  close  and  searchinsr  scrutiny  into  the 
practice  and  jurisdiction  of  courts  of  admir- 
alty. 

Aft  might  be  ex|)ected,  this  decision  has  not 
been  very  respectfully  considered  by  the  pro- 
fession. Mr.  Ju:*tioe*  Wayne  said,  if  the  caw 
-were  presented  in  his  circuit,  he  should  consid- 
11  Wall. 


er  the  question  open  and  hear  an  argument. 
Cutler  V.  iiae,  supra. 

In  Dike  v.  The  St.  Joseph,  6  McLean,  573, 
Mr.  Justice  McLean  says:  *The  decision  in  the 
case  of  Cutler  v.  Rae  was  by  a  divided  court, 
and  it  has  not  been  satisfactory  to  the  profes- 
sion; nor  was  it  a  decision  in  accordance  with 
the  prior  decisions  of  the  Supreme  Court." 

it  has  been  supposed  that  this  decision  ex- 
cluded all  claims  for  average,  whether  in  rem 
or  in  personam,  from  the  jurisdiction;  but  in 
Dupont  de  Nemours  v.  Vance^  19  How.  162,  15 
L.  ed.  584,  it  was  decided  that  a  suit  in  rem 
might  be  entertained.  This  virtually  overrules 
Cutler  v.  Rae,  supra,  because  of  the  axiom  that 
tho  jurisdiction  does  not  depend  upon  the  form 
of  action,  but  Upon  tho  subject-matter.  Xav. 
Co.  V.  Bank,  6  How.  302. 

The  final  blow  to  the  authority  of  Cutler  v. 
Rae,  was  given  by  Mr.  Chief  Justice  T|iney,  who 
delivered  the  opinion  in  that  case,  in  a  dissent- 
ing opinion  given  in  Taylor  v.  Carryl,  20  How. 
583,  15  L.  cd.  1028.  In  this  he  admits  that  the 
extent  of  the  admiralty  jurisdiction  is  correctly 
stated  in  the  note  to  1  Kent,  Com.  370,  except 
in  one  respect;  and  among  the  subjects  there 
mentioned,  are  ^'averages,,  contributions  and 
jettisons,"  without  reference  to  the  form  of  ac- 
tion. ' 

The  elementary  writers  treat  this  decision 
with  as  little  respect  as  the  justices  of  the  Su- 
preme Court. 

See,  1  Pars.  Mar.  L.  Ist  ed.  p.  334,  and  vol. 
2d,  note  to  page  511;  Ben.  Adm.  Pr.  Ill,  1G7, 
and  note;  note  to  1  Kent,  370.  And,  as  has 
bee}^  shown,  suits  to  recover  averages,  both  in 
rem  and  in  personam,  were  constantly  enter- 
tained by  the  vice  admiralty  courts  before  the 
revolution. 

There  is  no  authority,  entitled  to  considera- 
tion, against  the  exercise  by  the  'district  courts 
sitting  in  admiralty,  of  jurisdiction  over  con- 
tracts of  marine  insurance,  to  be  found  in  the 
books;  and  certainty  none  in  the  records  of  the 
courts,  so  far  as  they  have  been  resorted  to. 
In  every  reported  case  the  jurisdiction  has  been 
maintained. 

Mr.  Henry  C.  HvtoltlBa,  for  respondent : 

The  decisions  of  the  American  courts  at  the 
period  of  the  revolution  and  immediately  after, 
conclusively  prove  the  restricted  jurisdiction  of 
admiralty,  as  fixed  by  the  Constitution. 

In  VArina  v.  Hanvcaring,  Bee,  Adm.  200, 
1803,  Judge  Bee  said: 

"Bills  of  lading,  policies  of  insurance,  and 
bottomry  bonds,  where  the  vessel  is  not  hypoth- 
ecated according  to  the  marine  law,  are  all  su- 
able at  common  law  only.  Yet  these  contracts 
are  all  more  or  less  connected  with  a  voyage.'* 

So  in  Dean  v.  Angus,  Bee,  Adm.  375,  376,  per 
Hopkinson,  J.,  as  early  as  1785*  the  same  is 
intimated. 

So  in  Shrewsbury  v.  The  Tu:o  Friends,  Bee, 
Adm.  435,  per  Judge  Bee,  in  the  year  1780,  it 
was  held  that  admiralty  extended  only  to  mari- 
time causes,  and  did  not  embrace  "any  transac- 
tions or  contracts  which  arise,  on  land." 

So  again  iu  1784,  it  was  held  in  Pennsylvania 
that  admiralty  jurisdiction  was  confined  to 
"things  done  upon  the  seas."  Talbot  v.  Com- 
manders, 1  Dall.  98. 

A  shipwright  could  not  sue  in  the  admiralty. 
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Cfinton  v.  The  Tlanuah,  Bee,  Adm.  419,  per 
Hopkinson   (1781). 

This  case  is  cited  with  approbation  in  Cun- 
ningham V.  Hall,  1  Clitf.  43,  where  it  is'  held 
that  the  admiralty  iiirisdiction  under  the  Con- 
i>itituiion  must  be  determined  by  reference  to 
the  usages  and  decisions  of  the  courts  at  the 
time  when  the  Constitution  waA  formed;  which 
decisions  are  herein  cited. 

A  policy  of  marine  insurance  is  not  a  mari- 
time contract  witliin  the  meaning  of  that 
clause  of  the  Constitution  which  delegates  to 
the  judicial  power  of  the  United  States,  cog- 
nizance of  all  cases  of  admiralty  and  maritime 
jurisdiction. 

1.  Because  this  clause  is  to  be  construed 
with  reference  to  the  restricted  jurisdiction  of 
the  admiralty,  as  recognized  both  in  this  coun- 
try and  England^  at  the  time  when  the  Consti- 
tution was  adopted. 

1  Kent,  Com.  377;  1  Curt.  Com.  33:  Bains  v. 
The  James  CniherinCy  1  Bald.  644;  Commanji' 
vi'8  and  Otrntrs  of  Three  SHga,  1  Dall.  08:  The 
Magnolia.  20  How.  310,  311,  320,  331,  15  L.  ed. 
015,  916,  023,  024:  The  Genesee  Chief,  12 
How.  455.  per  Ch.  J.  Xaney;  Cunningham  v. 
HalL  1  Cliff.  4.3,  51,  62:  The  Constitution  v. 
The  Young  America,  1  Newb.  105. 

Admiralty  has  never  claimed  jurisdiction 
over  insurance  in  England. 

Am.  Jur.  Jan.  1841,  per  Mr.  Curtis:  2  Arn. 
Ins.  Terk.  ed.  (2d),  1259;  2  Brown.  Civ.  and 
Adm.  Law,  82,  83,  188.;  Marsh.  Ins.  6th  ed. 
(Sheets)  542. 

In  pursuance  of  the  Stat.  43  Eliz.  ch.  12,  a 
court  was  erected  in  England,  having  special 
jiurisdiction  over  policies  of  insurance,  cafled 
**the  court  of  policies  of  insurance.'' 

2  Bl.  Com.  58. 

Materialmen  could  not  sue  in  admiralty. 

O'Hara  v.  The  Mary,  Bee,  Adm.  100,  per  Bee, 
J.  (1798). 

Xor  could  contracts  for  necessaries  be  sued 
upon,  if  furnished  before  the  voyage  w*as  begun. 

Bee,  Adm.  per  Hopkinson,  345  (1786). 

Xor  ransom  bills.  Nor  charter-parties.  Bee. 
Adm.  375.  Hopkinson   (1785). 

Nor  was  there  any  jurisdiction  over  eases  of 
hypothecation,  where  the  hypothecation  took 
•place  before  the  commencement  of  the  voyage, 
not  even  if  the  ship  was  hypothecated  for  tieces- 
•aries,  without  which  it  could  not  proceed  to  sea. 

Turnhull  v.  The  Enterprize,  Bee,  Adm.  345 : 
Johnson  v.  Shippen,  2  Ld.  Raym.  982. 

Nor  could  a  master  sue  for  his  wages ;  nor  a 
physician  for  his  services,  on  a  voyage. 

i  Pet.  Adm.  223,  Penn.  (1806). 

This  last  case  limits  the  jurisdiction  to  such 
claims  as  are  either  of  themselves,  or  in  their 
origin,  liens  on  the  ship.  This  was  the  rule 
which  Judge  Peters  said  he  always  observed  in 
determining  whether  a  given  case  was  within 
the  jurisdiction. 

But  certainly  such  a  rule  could  not  apply  to 
policies  of  insurance;  for  they  create  no  lien. 

Suits  in  personam  were  not  entertained  at  all 
in  the  admiralty  at  the  period  of  the  Revolu- 
tion, except  as  incidental  to  suits  in  rem;  sea- 
men's wages  excepted,  which  were  always 
favored. 

Ramsay  v.  AUegre,  12  Wheat.  614,  622. 

And  Mr.   Justice  .lohnson,  in  that  case,  held 
th'U  the  doctrine  should  still  be  maintained, 
94 


The  above  cited  cases  are  the  decisions  of 
Judges  Bee.  Hopkinson,  and  Peters,  all  revolu- 
tionary men.  and  who  were  well  acquainted 
with  the  limits  of  the  admiralty  jurisdiction  as 
understood  by  the  jurists  and  statesmen  who 
framed  the  Constitution.  They  furnisli  the 
most  reliable  means  for  construing  the  adrair* 
alty  poweis  as  conferred  by  the  Constitution. 

3.  If  we  try  this  question  by  the  test  sug- 
gested by  his  Honor,  Judge  Clifford,  in  Cun- 
ningham V.  Hall,  1  Cliff.  46,  these  libels  cannot 
be  maintainiHl,  because  no  case  can  be  found  in 
the  history  of  the  admiralty  of  this  country 
prior  to  the  case  of  De  Lovio  v.  Boit,  2  Odll. 
398.  1815,  that  affirms  the  jurisdiction  of  ad- 
miralty over  a  policy  of  insurance,  before  or 
after  the  Revolution. 

Jurisdiction  over  insurance  was  not  claimed 
by  the  vice  adniiral  colonial  courts.  It  is  not 
mentioned  in  the  conmiissions  issued  to  the 
vice  admirals.  See  form  of  commissions  in 
Stoke's  -^N  iew  of  the  British  Colonies."  The 
actual  practice  of  these  courts  was  narrower 
than  their  commissions.  Mr.  Justice  \V«»o»l- 
bury  says,  these  commis*.ions  only  indi<MtiHi 
what  might  be  done,  not  what  was  actually 
done,  un<U>r  them.     6  How.  477. 

The  practice  in  the  vice  admiralty  courts- 
wa«  the  same  as  that  in  England,  tmder  tlio  re- 
straining statutes  of  Richard  II.  The  English 
text  books  on  this  subject  were  in  common  use. 

Stokes  **View  of  Brit.  Col."  ch.  13,  70;  see» 
also.  Woodcock,  Brit.  Col.  p.  272. 

Appeals  were  made  from  these  courts  to  the 
courts  of  admiralty  in  England. 

3  Bl.  Com.  68.  60. 

Not  one  adjudication  can  be  adduced  to  show^ 
that  the  jurisdiction  in  the  colonies  was  dirVer- 
ont  from  that  of  England. 

The  Magnolia,  20  How.  310.  311,  329,  331,  15 
L.  ed.  015,  916,  923,  924. 

The  only  case  prior  to  1815,  from  which 
jurisdiction  in  admiralty  over  insuranoo  may 
be  inferred  even,  is  Stevens  v.  The  Sanduirh,  1 
Pet.  Adm.  233,  note,  per  Winchester,  J.,  in  the 
district  court  of  Maryland,  which  hoUN  that 
a  shipwright  may  sue  in  admiralty,  mak- 
ing no  distinction'  between  ht»me  and  for»Mjm 
l)orts.  But  this  decision  may  be  considere«l  as 
overruled  in  Ferry  Co,  v.  Brers,  20  How.  3t»3^ 
15  L.  ed.  061,  and  also  in  Cunningham  v.  Hall^ 
I  Cliff.  43. 

See,  also.  Ramsay  v.  AUegre,  12  Wheal.  025, 
626. 

Mr.  Justice  Story  cites  fitercns  v.  The  SV/^rf. 
irieh,  1  Pet.  Dec.  in  support  of  his  doctrin.*  in 
De  Lorin  v.  Boit,  2  Gall.  308,  but  it  decides 
nothing  with  reference  to  insurance. 

4.  The  extension  of  admiralty  jurisdiction  is 
in  abridgment  of  trial  by  jury,  so  can>fully 
'guarded  by  the  Constitution.  The  encroach- 
ments of  the  admiralty  were  among  the  griev- 
ances of  our  revolutionary  fathers.  Is  it  rea- 
sonable, therefore,  to  suppose  that,  after  they 
had  achieved  their  independence,  they  would 
have  formed  a  Constitution  which  guarantied 
the  very  thing  they  before  Complained  oft 

See  address  of  the  Continental  Congres^^  Oct* 
21,  1774,  to  the  people  of  Great  Britain,  drawn 
by  John  Jay.  afterwards  Ch,  J.,  of  the  United 
States:  also  Waring  v.  Clarke,  5  How.  484; 
Bains  v.  The  James,  1  Bald.  544.  550,  551. 

From  the  foregoing  authorities,  the  true  con* 
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5;tniction  of  tho  ndniSralty  clause  of  the  Con- 
stitutioa  is  obvious. 

Insurance  was  cloarlr  not  within  the  minds 
of  the  framers  of  the  Constitution,  nor  within 
the  acknowledged  scope  of  the  admiralty  courts 
of  that  period,  either  before  or  after  the  revo- 
lution. 

The  doctrine  of  D^  Lovio  ▼.  Boit,  tnipra,  so 
far  as  it  pertains  to  policies  of  insurance,  is 
unsound,  and  was  not  warranted  by  the  prece- 
dents of  the  admiralty,  either  in  this  country  or 
England.  In  the  whole  of  that  very  lonffthy  de- 
cision. Mr.  Justice  Story  does  not  adduce  a 
single  authority  or  ease,  either  from  the  vice 
admiralty  courts,  or  from  the  decisions  subse- 
quent to  the  formation  of  the  Constitution, 
which  directly  goes  to  support  the  doctrine  he 
maintain!«.  that  a  policy  of  insurance  is  within 
the  admiralty  jurisdiction.  The  decisions  to 
the  contrary  are  unmentioned.  'Hq  relies 
chiefly  upon  the  general  language  of  the  vice 
admiralty  commissions,  in  which  policies  of 
insurance  are  not  named. 

The  only  instance  where  insurance  js  men- 
tioned as  within  the  jurisdiction  is  in  certain 
commissions  issued  during  the  period  of  Rich- 
ard II.  In  the  absence  of  an.y  Inter  authority, 
Mr.  Justice  Story  undertakes  to  refer  the  juris- 
diction of  this  country  to  that  period,  prior  to 
the  restraining  statues  of  Richard  II.  But  up- 
on the  authorities  this  view  is  untenable,  if  not 
unreasonable. 

Taylor  v.  Carryl,  20  How.  616,  616,  15  L.  ed. 
1040.  1041,  per  Ch.  J.  Taney,  and  cases  before 
cite<l. 

The  doctrine  of  De  Lovio  r.  Boit,  supra,  has 
never  been  affirmed  outside  the  first  circuit, 
but  has  frequently  been'  nuestioned  in  the  Su- 
preme Court  of  the  United  States,  and  by  some 
of  the  judges  expressly  denied.  It  should  also 
be  remarks  that  Judge  Davis,  who  had  a  large 
experience  as  an  admiralty  jud;re.  dismissed 
the  libel  in  the  district  court  for  want  of  juris- 
diction, as  appears  by  the  record,  although  this 
is  not  stated  in  thedecision. 

In  Ramsay  ▼.  AUeyre,  12  Wheat.  614,  622, 
638,  1827,  Mr.  Justice  Johnson,  in  referring  to 
De  Lovio  v.  Boit,  auftra,  said  that  a  contrary 
decision  had  been  made  in  the  sixth  circuit, 
and  that  they  must  both  fall  together,  as  nisi 
priuB  decisions  were  of  no  weight  in  the  Su- 
preme Court. 

In  Warinr;  v.  Clarke,  5  How.  461.  the  ques- 
tion of  jurisdiction  came  up,  and  Justices 
Woodbury,  Daniel  and  Grier  dissented  in  favor 
of  a  limited  jurisdiction. 

In  Jackson  v.  The  Mngnolia,  20  How.  335, 
15  tt.  ed.  026,  1857,  Mr.  Justice  Campbell  savs 
he  thinks  he  speaks  the  universal  opinion  of  the 
legal  profes-sion  in  saying  that  the  judgment  in 
De  Lovio  v.  Boit  was  erroneous. 

So,  also,  in  Taylor  v.  Carryl,  supra,  Ch,  J. 
Taney,  in  pronouncing  his  opinion  in  regard  to 
admiralty  Jurisdiction,  and  referring  to.  a  note 
in  1  Kent,  Com.  371.  372,  said: 

**I  think  it  is  stated  too  broadly,  broader 
than  this  court  has  sanctioned ;  for.  as  regards 
the  jurisdiction  in  policies  of  insurance,  I  be- 
lieve it  has  never  been  asserted  in  any  circuit 
but  the  first,  and  certainly  it  has  never  becni 
brought  here  for  adjudication." 

In  Cutler  ▼.  Rac,  7  How.  729,  the  case  of  De 
Lorio  ▼.  Boit  is  virtually  overruled.  This  was 
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a  libel  in  personam,  filed  against  the  iMmsignce- 
of  ^oods  by  the  owner  of  the  vessel,  for  contri- 
bution by  way  of  general  average.  The  ship 
was  run  ashore  to  save  lives;  but  the  cargo- 
was  saved,  and  ddi\iered  to  the  consignee. 
Taney,  Ch.  J.,  held  that,  by  parting  with  the 
goods,  the  lien  was  lost ;  and  the  libel  was  dis- 
missed for  want  of  jurisdiction. 

If  put  upon  the  ground  of  lien,  as  intimated,, 
there  coula  then  be  no  jurisdiction  over  a  pol- 
icy  of  insurance  where  no  lien  exists. 

This  doctrine  of  lien  was  laid  down  by  Judge 
Peters,  1  Pet.  Adm.  223. 

In  Ins.  Co.  v.  Younger,  2  Curt.  333,  Mr.  Jus- 
tice Curtis  refers  to  the  case  of  Cutler  v.  Rae, 
and  says  it  goes  pretty  far  towards  overruling 
De  Lovio  v.  Boit;  anci  although  he  adhered  to- 
the  latter  case  in  deciding  the  case  before  him, 
for  special  reasons,  yet  he  intimated  a  doubt 
whether  the  doctrincwould  1m?  sustained  in  the 
appellate  court. 

Nor  is  there  jurisdiction  in  admiralty  to  en- 
force pajTueiit  of  a  mortgage  upon  a  ship. 

Boynrt  v.  The  John  Jay,  17  How.  309,  1.5  L, 
ed.  95. 

VVa>nie.  J.,  said  that  "such  a  contract  had 
nothing  in  it  analogous  to  those  contracts 
which  are  subjects  of  admiralty  jurisdiction.** 
See  2  Wood.  &,  M.  93,  to  same  point. 

So  a  libel  in  personam  against  the  owners  of 
a  steamlioat  in  California,  by  their  agent,  for 
balance  of  account  for  supplies  and  repairs, 
was  dismissed  for  want  of  jurisdiction. 

Minium  v.  Maynard,  17  How.  477,  15  L.  ed. 
235 ;  Vandertcater  v.  Mills,  19  How.  82,  16  L. 
ed.  554. 

Grier,  J.,  said:  "There  is  nothing  of  the 
nature  of  a  maritime  contract  in  the  case." 

In  The  General  Hmith,  4  Wheat.  438,  Story, 
J.,  incidentally  held  that  material  men  might 
sue  in  personam.  But  this  is  not  settled  law 
in  this  country.  In  12  Wheat.  611.  this  i]ue8.- 
tion  came  before  the  court;  but  the  court  ex- 
pressly waived  any  decision  upon  it,  and  Mr. 
Justice  Jolmson  unequivocally  denied  the  doc- 
trine. 

So,  also,  in  Ferry  Co,  ▼.  Beers,  20  How.  398, 
15  L.  ed.  961,  the  dictum  in  The  den,  Smith,  4 
Wheat.  438,  is  virtually  overruled,  and  (*atron, 
J.,  holds  that  shipwrights  cannot  sue  in  the  ad- 
miralty, and  cites  the  opinion  of  Judge  Hop- 
kinson  in  Bce^  Adm.  419.  decided  in  1781,  that 
**The  practice  of  former  times  does  not  justify^ 
the  admiralty  taking  cognizance  of  their  suits.'*' 

.See.  also,  *Pratt  v.  Reed,  19  How.  3.59,  15  L» 
ed.  660. 

So  in  Cunningham  v.  Hall,  1  CI  iff.  43.  re- 
cently decided  in  this  court,  the  doctrine  {• 
maintained,  that  suits  in  personam  by  ship- 
builders are  not  within  the  jurisdiction  of  ad- 
miralty, unless  they  can  have  a  lien  upon  the 
ship,  either  local  or  maritime. 

This  case,  and  also  Cutler  ▼.  Roe,  7  How- 
729.  and  other  cases  before  cited,  would  8eeni< 
to  make  the  jurisdiction  to  depend  upon  the  ex- 
istence of  a  lien,  according  to  the  rule  laid' 
down  by  Judge  Peters,  in  Gardner  ▼.  The  New 
Jersey,*!  Pet.  Adm.  223. 

If  this  is  correct,  then  there  can  be  no  juris- 
diction in  admiralty  over  the  subject  of  insur- 
ance. 

The  above  authorities  fully  justify  the  asser- 
tion, that  the  broad  doctrine  of  De  Lovio  y. 
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SoU,  2  Gall.  398,  is  nut  <%ii.sUiiied  )>y  the  courts 
'Of  this  country. 

3.  Aside  from  the  authorities,*  it  is  sub- 
mitted, from  the  reason  of  the  thing,  that  a 
policy  of  insurance  is  not  a  maritime  contract. 
It  is  an  agreement  to  indemnify  the  owner  of 
tlie  sliip,  cargo  or  freight,  against  los.4  by  perils 
of  the  seas.  The  suit  is  an  action  for  damages 
.for  breach  of  the  agreement.  There  is  no  lien, 
and  the  contract  is  in  no  sense  maritime.  It  be- 
gins and  ends  on  land.  A  maritime  contract  is 
where  the  thin^  to  be  done  is  itself  maritime. 
^*lt  must  be  in  its  essence  maritime." 

2  Wood.  &  M.  109;  2  Pars.  Ship.  Adm.  181. 

4.  It  is  not  enough  that  as  good  a  remedy 
may  be  aiTorded  in  admiralt}'  as  at  common 
law.  Such  a  rule  would  open  the  door  of  ad- 
miralty to  suits  of  every  kmd,  and  end  in  con- 
iusion. 

So  long  as  a  master  cannot  sue  for  his  wages 
in  admiralty   (The  Orleans,  11  Pet.  175),  nor 
part  owners,  for  matters  of  account  between 
thoni;  nor  a  mortgagee,  to  enforce  payment  of 
the  mortgage    (Uogari   v.   The  John   Jaji,    17 
How.  399,  15  L.  ed.  95)  ;  nor  a  shipbuilder,  for 
7)uilding  a  ship   {Ferry  Co,  v.  Beers,  20  ILow. 
393,  15  L.  ed.  901;  1  ClifT.  43)  ;  nor  moterial 
men,  who  furnish   supplies  for  n  vessel   in   a 
ihome  port  {Pratt  v.  Reed,  19  How.  359,  15  L. 
ed.  GOO:  nor  any  owner  for  contribution  by  way 
'Of  general  average  {Cutler  v.  Rae,  7  How.  729)  ; 
it  IS  not  easy  to  see  how,  or  on  what  prin- 
ciple, a  policy  of  insurance  can  be  regarded  as 
within  the  limits  of  admiralty  jurisdiction.    It 
is  against  .law,  precedent  and  reason:   and  to 
•sustain  the  jurisdiction^  and  retain  these  libels, 
necessarily  would  virtually 'overrule  the  case  of 
^CunniugJiiim  v.  Hall,  1  Cliff.  43,  the  most  recent 
•caMo  on  this  subject. 

2. Pars.  Ship.  &  Adm.  181. 

But  it  is  said  that  a  case  of  general  average 
"has  been  foimd  in  the  admiralty  records  of 
Massachusetts,  before  the  adoption  of  the  Con- 
•stitution,  where  jurisdiction  was  sustained; 
:and  it  is  claimed  that  the  case  supports 
the  theory  of  jurisdiction,  generally,  in  admi- 
ralty, over  policies  of  insurance.  If  this  is  the 
proper  inference  from  such  a  decision,  it  is 
equally  true  that,  in  Cutler  v.  Rae,  the  Su- 
preme Court  of  the  United  States  held  that 
there  was  no  jurisdiction  in  such  a  easel 

Mr.  Justice  Bradley  delivered  the  opinion 
•of  the  court: 

This  case  comes  before  us  on  a  certificate  of 
•division-  in  opinion  between  the  judges  of  the 
circuit  court  for  the  district  of  Massachusetts 
on  appeal  from  the  district  court  of  that  dis- 
trict. When  this  division  of  opinion  occurred 
the  circuit  eoiirt  was  being  hela  by  the  associ- 
ate justice  of  this  court  allotted  to  the  first  cir- 
cuit and  the  circuit  judge  of  that  circuit,  sit- 
ting together.  It  becomes  necessary,  therefore, 
in  the  first  place,  to  decide  whether  a  difference 
-of  opinion  between  these  judges  sitting  in  the 
<jircuit  court  may  be  certified  to  this  court  un- 
der the  act  of  April  29,  1802.  2  Stat,  at  L. 
159.  The  language  of  the  act  is  broad  enough 
to  include  the  case.  It  is  as  follows:  ''When- 
ever any  question  shall  occur  before  a  circuit 
court,  upon  which  the  opinions  of  the  judges 
shall  be  opposed,  the  point  upon  which  the  dis- 
agreement shall  happen  shall,  during  the  same 
term,  upon  the  request  of  either  party  or  their 
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counsel)  be  stated  under  the  direction  of  \hv 
judges,  and  certified  under  the  seal  of  tlu* 
court,  to  the  Supreme  Court,  at  their  next  ses- 
sion to  be  held  thereafter,  and  shall  by  the  said 
court  be  finally  decided.*'  But  it  has  been  sug- 
gested that,  although  the  case  is  included  in  the 
terms  of  the  act,  it  is  not  within  its  meaning, 
because  the  constitution  of  the  circuit  has  been 
changed  by  the  recent  act  creating  circuit 
judges,  passed  April  10,  1809  (16  Stat,  at  L. 
144).  There  is  nothing  in  this  act  which  al- 
ters the  powers  of  the  court,  or  obviates  the  dif- 
ficulty which  a  certificate  of  division  was  in- 
tended to  meet.  That  difficulty  arose  from 
•the  fact  that  the  court  was  constituted  ['22 
of  two  judges,  between  whom  a  difference  of 
opinion  would  be  likely  often  to  occur,  and  thus 
block  the  wheels  of  justice.  Other  things  be- 
ing equal,  a  division  of  opinion  is  far  more 
probable  between  two  persons  than  is  an  equal 
division  between  any  other  even  number  of  per- 
sons. This  renders  it  desirable,  when  a  court 
consists  of  the  former  number,  to  have  some 
method  provided  for  overcoming  the  intrinsic 
difliculty.  Such  a  method  was  provided  by  the 
act  of  1802  to  meet  the  then  constitution  of  the 
court,  which  consisted  of  a  justice  of  the  Su- 
preme Court  and  the  district  jtidge.  The  act 
of  1809  has  created  a  new  circuit  judge,  it  is 
true,  but  he  is  invested  with  precisely  the  same 
power  and  jurisdiction  in  his  circuit  as  the 
justice  of  the  Supreme  Court  has  therein, 
whilst  the  powers  of  the  latter,  as  judge  of  the 
circuit,  are  the  same  as  before,  and  the  court  is 
to  be  held  either  by  one  of  them  or  the  district 
judge,  or  any  two  of  the  three.  Thus  the  same 
necessity  exists  as  before*  for  the  power  to  cer- 
tify questions  to  the  gupreme  Court.  As  the 
mischief  remains  the  same,  and  the  terms  of 
the  act  of  1802  are  general  and  adequate  to 
continue  the  remedy,  such  a  construction  of  it 
as  will  have  that  effect  seems  to  be  fairly  war- 
ranted. Ex  parte  Zellner,  9  Wall.  244,  19  L. 
ed.  665. 

We,  therefore,  conclude  that  the  case  is  prop- 
erly brought  before  us  by  certificate. 

The  case,  as  thus  presented,  is  as  follows:  A 
libel  in  personam  was  filed  in  the  district  court 
for  the  district  of  Massachusetts,  by  Dunham 
against  the  New  England  Mutual  Marine  In- 
surance Company,  on  a  policy  of  insurance, 
dated  at  Boston,  on  the  2d  day  of  March,  1803, 
whereby  the  insurance  company,  a  corporation 
of  Massachusetts,  agreed  to  insure  Dunham, 
the  libelant,  a  citizen  of  New  York,  in  the  sum 
of  $10,000,  for  whom  it  might  concern,  on  a 
vessel  called  the  Albina,  for  one  year,  against 
the  perils  of  the  seas  and  other  perils  in  the 
policy  mentioned;  and  the  libelants  alleged 
that  within  one  year  the  said  vessel  was  run  in- 
to by  another  vessel  on  the  high  seas,  through 
the  negligence  of  those  navigating  the  said 
other  vessel,  and  sustained  much  damage,  and 
that  the  libelant  hod  expended  large  sums  of 
faioney  in  repairing  the  same,  of  which'  he 
claimed  payment  of  the  insurance  company; 
and  the  question  is  whether  the  district  court* 
sitting  in  admiralty,  has  jurisdiction  to  enter- 
tain a  libel  in  personam^  on  a  policy  of  marine 
insurance,  to  recover  for  a  loss. 

This  precise  question  has  never  been  decided 
by  this  court.  But,  in  our  view,  several  de- 
cisions have  been  made  which  determine  the 
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priuciplc  on  which  the  case  depends.  The  gen- 
eral jurisdiction  of  the  district  courts  in  ad- 
miralty and  maritime  cases  has  been  heretofore 
«o  fully  discussed  that  it  is  only  necei^Kary  to 
refer  to  them  rery  briefly  on  this  occasion. 
83*]  *The  Constitution  declares  that  the  ju- 
dicial poirer  of  the  L'uited  States  shall  extend 
**to  all  cases  of  admiralty  and  maritime  juris- 
diction." without  defining  the  limits  of  that 
jurisdiction.  Congress,  by  the  judiciary  act 
passed  at  its  first  sension,  24th  of  September, 
1789  (1  Stat,  at  L.  73),  established  the  district 
•courts,  and  conferred  upon  them,  among  other 
thiii;^,  "exclusive  original  cogni»ince  of  all 
civil  cases  of  admiralty  and  maritime  jurisdic- 
tion." 

As  far  as  regards  civil  cases,  therefore,  the 
jurisdiciion  of  the^ie  courts  was  tluiA  made  co- 
rxti'nsivt'  with  the  constitutional  gift  of  judi- 
cial power  on  this  subject. 

Much  controversy  has  arinen  with  recard  to 
the  extent  of  this  jurisdiction.  It  is  well 
kno\vn  that  in  En^^land  great  jenloiHV  of  the 
admiralty  was  long  exhibited  by  the  courts  of 
•common  low.  • 

The  admiralty  courts  were  originally  estab- 
lished in  that  and  other  mnritime  countries  of 
Europe  for  the  protection  of  comnierce  and  the 
administration  of  that  venerable  law  of  the  sea 
which  niches  Imck  to  sourei*s  long  anterior 
even  to  those  of  the  civil  law  itttelf ;  which  Lord 
Mansfield  says  is  not  the  law  of  any  particular 
country,  but  the  general  law  of  nations:  and 
which  is  founded  on  the  broadont  principles  of 
eqnity  and  justice,  deriving,  however,  imich  of 
its  coinpU'leness.  and  s^'mnietry,  as  well  as  its 
nio«les  of  proceeding,  from  the  civil  law.  and 
embracing,  altogether,  a  system  of  regulations 
emimdled  and  matured  by  the  combintMl  efforts 
of  the  most  cnlightenfHl  commercial  nations  of 
the  world.  Its  Hy.Htem  of  procedure  has  been 
established  for  ages,  Pud  is  essentiafly  founded. 
as  we  have  said,  on  the  civil  law:  and  this  is 
prol»ably  one  reanon  why  so  much  hostility  was 
exhibite<l  against  tlie  admiralty  by  the  courts 
of  coinnion  law,  and  why  its  jurisdiction  was 
so  much  more '  crippled  and  restricted  in 
England  than  in  any  other  state.  In  all  other 
countries  bordering  on  the  Mediterranean  or 
the  Atlantic  the  marine  courts,  whether  under 
the  name  of  admiralty  courts  or  otherwis**,  are 
generally  invested  with  juris«liction  of  all  mat- 
ters arising  in  marine  commerce,  as  well  as 
other  marine  matters  of  public  concern,  such  as 
24*]  crimes  •committed  on  the  sea.  captures, 
and  e\en  naval  affairs.  But  in  England,  part- 
ly under  strained  constructions  of  parliamen- 
tary enactments  and  partly  from  assumptions 
of  public  policy,  the  common-law  courts  succeed 
in  establishing  the  general  rule  that  the  juris- 
diction of  the  admiralty  was  confined  to  the 
high  seas  and  entirely  excluded  from  transac- 
tions arising  on  waters  within  the  body  of  a 
comity,  such  as  rivers,  inlets,  and  arms  of  the 
aea  as  far  out  as  the  naked  eye  could  discern  ob- 
jects from  shore  to  sliore,  as  well  as  from 
transactions  arlxing  on  the  land,  though  relat- 
ing to  marine  affairs. 

With  respect  to  contracts,  this  criterion  of 
locality  was  carried  so  far  that,  with  the  ex- 
ception of  the  eases  of  seamen*8  wages  and  bot- 
tomry bonds,  no  contract  was  allowed  to  be 
prosecuted  in  the  admiraltv  unless  it  was  made 
11   Wall.  U.  S.,  Book  20. 


upon  the  1^,  and  was  to  be  executed  upon  the 
sea;  and  even  then  it  must  not  be  under  seal. 

Of  course,  under  such  a  construction  of  the 
admiralty  jurisdiction,  a  policy  of  insurance 
executed  on  land  would  be  excluded  from  *it. 

But  this  narrow  view  has  not  prevailed  here. 
This  court  has  frequently  declared  and  decided 
that  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  is  not  limited  either  by 
the  restraining  statutes  or  the  judicial  prohibi- 
tions of  England,  but  is  to  be  interpreted  by  a 
more  enlarged  view  of  its  essential  nature  and 
objects,  and  with  reference  to  analogous  juris- 
dictions in  other  countries  constituting  the 
maritime  (H>miiiercial  world,  as  well  as  to  that 
of  England.  **lts  boundarj*,"  says  Chief  Jus- 
tice Taney,  "is  to  lie  ascertained  by  a  reasona- 
ble and  just  construction  of  tlie  words  use<l  in 
the  Constitution,  taken  in  connection  with  the 
whole  instrument,  and  the  purposes  for  which 
Admiralty  and  maritime  jurisdiction  was 
ijranted  to  the  Federal  government."  Thr  f?f, 
Latcrence,  I  Black,  527,  17  L.  ed.  183.  **(^iurt» 
i>i  admiralty,"  says  the  same  judge  in  another 
case,  "have  been  found  necessary  in  all  commer- 
cial countries,  •not  only  for  the  safety  [^25 
and  convenience  of  commerce,  and  the  speedy 
decision  of  controversies  where  delay  woulil 
often  be  ruin,  but  also  to  administer  the  laws 
of  nations  in  a  season  of  war,  and  to  determine 
the  validity  of  captures  and  questions  of  prize 
or  no  prize  in  a  judicial  proceeding.  And  it 
would  be  contrary  to  the  first  principles  on 
which  the  L'nion  was  formed,  to  confine  the«e 
rights  to  the  states  bordering  on  the  Atlantic, 
and  to  the  tide-water  yivers  connected  with  it. 
and  to  deny  them  to  the. citizens  who  border  on 
the  lakes  and  the  great  navigable  streams  which 
How  through  the  western  states."  The  Genesee 
Chief,  12  How.  454. 

In  accordance  with  this  more  enlarged  view 
)f  the  subject,  several  reiBults  have  been  arrive*! 
at  widely  dilTering  from  the  long-established 
rules  of  the  English  courts. 

Fii-st.  a«  to  the  locus  or  territory  of  mari- 
time jurisdiction ;  tliat  is,  the  place  or  territory 
where  the  law  maritime  prevails,  where  toiis 
must  lie  committed,  and  where  biisincMS  must 
l>e  transacte<1.  in  order  to  be  maritime  in  their 
character:  a  long  train  of  decisions  has  settleil 
that  it  extendn  not  only  to  the  main  sea.  but  to 
all  the  navigable  waters  of  the  United  State*, 
or  bordering  on  the  same,  whether  landlocked 
or  open,  salt  or  fresh,  tide  or  no  tide.  **Are 
we  Ijound  to  say,"  says  Justice  Wayne,  deliv- 
ering the  opinion  of  the  court  in  Waring  r. 
Clarke,  5  How.  4G2,  "Are  we  bound  to  say.  be- 
cause it  has  been  so  said  by  the*  common-law 
courts  of  England  in  reference  to  the  point  un- 
der discussion,  hat  sea  always  means  high  sea 
or  main  seat  ...  Is  there  not  a  surer 
foundation  for  a  correct  ascertainment  of  the 
locality  of  marine  jurisdiction  in  the  general 
admiralty  law  than  the  designation  of  it  by  the 
common-iaw  courts?  .  .  .  We  think,  in 
the  controi-ersy  between  the  courts  of  admi- 
ralty and  common  law  upon  the  subject  of  juris- 
diction, that  the  former  have  the  best  of  the 
argument;  that  they  maintain  the  jurisdiction 
for  which  they  contend  with  more  learning, 
more  directness  of  purpose,  and  without  any  of 
that  verbal  subtilty  which  U  found  in  the  ar- 
guments of  their  advev'^arie*.*' 
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26*]  •It  wa«  a  lonff  lime,  however,  before 
the  full  extent  of  the  auiniralty  jurisdiction  wa« 
firmly  established.  The  judiciary'  act  express- 
ly extended  it  to  seizures,  under  laws  of  im- 
post, navigation,  or  trade  of  the  United  States, 
where  made  on  waters  navigable  from  the  sea 
by  vessels  of  ten  or  more  toijs  burthen  as  well 
as  upon  the  high  seas,  thus  at  once  ignoring 
the  English  rule ;  but  for  some  time  it  was  held 
that  the  jurisdiction  could  not  go  further,  and 
that  this  grant  was  confined  to  tide-waters. 
But  in  the  case  of  The  Oeneaee  Chief,  aupra, 
decided  in  1851,  it  was  expressly  adjudged  that 
tide  was  no  criterion  of  admiralty  jurisdiction 
in  this  country;  that  it  extended  to  our  great 
internal  lakes  and  navigable  rivers  as  well  as 
to  tide-waters.  "It  is  evident,"  says  Chief  Jus- 
tice Taney,  "that  a  definition  which  would 
at  this  day  limit  public  rivers  in  this  country 
to  tide-water  rivers  is  utterly  inadmissible.  We 
have  thousands  of  miles  of  public  navigable 
water,  including  lakeb  and  rivers,  in  which 
there  is  no  tide.  And  certainly  there  can  be  no 
reason  for  admiralty  power  over  a  public  tide- 
water which  does  not  apply  with  equal  force  to 
any  'other  public  water  used  for  commercial 
purposes  and  foreign  trade.  The  lakes  and 
the  waters  connecting  them  are,  undoubtedly, 
public  waters  and,  we  think,  are  within  the 
grant  of  admiralty  and  maritime  jurisdiction 
in  the  Constitution  of  the  United  States.**  12 
How.  457.  This  judgment  has  been  followed  by 
several  cases  since  decided,  and  the  point  must 
be  considered  as  no  longer  open  for  discussion 
in  this  court. 

Secondly,  as  to  contracts,  it  has  been  equally 
well  settled  that  the  English  rule  which  con- 
cedes jurisdiction,  with  a  few  exceptions,  only 
to  contracts  made  upon  the  sea  and  to  be  ex- 
ecuted thereon  (making  locality  the  test)  is 
entirely  inadmissible,  and  that  the  true  cri- 
terion is  the  nature  and  subject-matter  of  the 
contract,  as  whether  it  was  a  maritime  con- 
tract, having  reference  to  maritime  service  or 
maritime  transactions.  Even  in  England  the 
courts  felt  compelled  to  rely  on  this  criterion 
in  order  to  sustain  the  admiralty  jurisdiction 
27*]  *over  bottomry  bonds,  although  it  in- 
volved an  inconsistency  with  their  rules  in  al- 
most every  other  case.  In  Menetone  v.  Gibbons,  3 
T.  R.  260,  Lord  Kenyon  makes  this  sensible  re- 
mark :  "If  the  admiralty  has  jurisdiction  over 
the  subject-matter,  to  say  that  it  is  necessary 
for  the  parties  to  go  upon  the  sea  to  execute 
the  instrum«it,  borders  upon  absurdity."  In 
that  ease  there  happened  to  be  a  seal  on  the 
bond,  of  which  a  strong  point  was  made.  Jus- 
tice Buller  answered  it  thus:  "The  form  of 
the  bottomry  bond  does  not  vary  the  jurisdic- 
tion ;  the  question  whether  >-he  court  of  ad. 
miralty  has  or  has  not  jurisdiction  depends  on 
the  subject-matter."  Had  these  views  actu^ 
ated  the  common-law  courts  at  an  eariler  -day 
it  would  have  led  to  a  much  sounder  rule  as  to 
Che  limits  of  admiralty  jurisdiction  than  was 
adopted.  In  this  court,  in  the  case  of  N.  «/. 
3Vor.  Co.  V.  Merch,  Bk.  6  How.  344,  which  was 
a  libel  in  peraonam  against  the  company  on  a 
contract  of  alTreightment  to  recover  for  the 
loss  of  specie  by  the  burning  of  the  steamer 
Lcxincion  on  Long  Island  Sound,  Justice  Nel- 
jion.  delivering  the  opinion  of  the  court,  says: 
''If  the  cause  is  a  maritime  ca\ise,  subject  to 
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admiralty  cognizance,  jurisdiction  is  complete 
over  the  person  as  well  as  over  the  ship.  .  .  . 
On  looking  into  the  several  cases  in  admiralty 
which  have  come  before  this  court,  and  in 
which  its  jurisdiction  was  involved,  it  will  be 
found  that  the  inquiry  has  been,  not  into  the 
jurisdiction  of  the  court  of  admiralty  iir 
England,  but  into  the  nature  and  subject-mat- 
ter of  the  contract,  whether  it  was  a  maritime 
contract,  and  the  service  a  maritime  service^ 
to  be  performed  upon  the  sea  or  upon  waters 
within  the  ebb  and  flow  of  the  tide."  [The  last 
listinction  based  on  tide,  as  we  have  seen,  haa 
since  been  abrogated].  Jurisdiction  in  that 
ease  was  sustained  by  this  court,  as  it  had  pre- 
viously been  in  cases  of  suits,  by  ship  car- 
penters and  material  men  on  contracts  for  re- 
pairs, materials,  and  supplies,  and  by  pilots- 
for  pilotage:  in  none  of  which  would  it  have 
lieen  allowed  to  the  admiralty  courts  in 
England.  See  cases  cited  by  Justice  Xelson,  6 
liow.  390,  391.  In  the  subsequent  case  of 
*Moretcood  v.  Enequiat,  23  How.  493,  16  [*28 
L.  ed.  516.  decided  in  1859,  which  was  a  case  of 
charter-party  and  aflfreightment.  Justice  Grier^ 
who  had  dissented  in  the  case  of  The  Lexing- 
ton^ but  who  seems  to  have  changed  his  views 
on  the  whole  subject,  delivered  the  opinion  of 
the  court  and,  amongst  other  things,  said: 
"Counsel  have  expondcS  much  learning  and  in- 
genuity in  an  attempt  to  demonstrate  that  a 
court  of  admiralty  in  this  country,  like  those 
of  England,  has  no  jurisdiction  over  contracts 
of  charter-party  or  affreightment.  They  do 
not  seem  to  doiy  that  these  are  maritime  con- 
tracts, according  to  any  correct  definition  of 
the  terms,  but  rather  require  us  to  abandoit 
our  whole  course  of  decision  on  this  subject  and 
return  to  the  fluctuating  decisions  of  Englislv 
common-law  judges,  which,  it  has  been  truly 
said,  'are  founded  cm  no  uniform  principle,  and 
exhibit  illiberal  jealousy  and  narrow  preju- 
dice.'" Moretcood  v.  Enequiat,  aupra.  He 
adds  that  the  court  did  not  feel  disposed  to  be 
again  drawn  into  the  discussion;  that  the  sub- 
ject had  been  thoroughly  investigated  in  the 
case  of  The  Lexington,  and  that  they  had  then 
decided  "that  charter-parties  and  contracts  of 
affreightment  were  'maritime  contracts*  with- 
in the  true  meaning  and  construction  of  the 
Constitution  and  act  of  Ccmgress,  and  cogniza- 
ble in  courts  of  admiral^^  by  process  either  if» 
rem  or  in  personam,*'  The  case  of  Ferry  Co, 
v.  Beers,  20  How.  401,  15  L.  ed.  964,  being 
pressed  upon  the  court,  in  which  it  had  been 
adjudged  that  a  contract  for  buildin|f  a  vessel 
was  not  within  the  admiralty  jurisdiction,  be- 
ing a  contract  made  on  land  and  to  be  per- 
formed on  laud,  Justice  Grier  remarked :  "The 
court  decided  in  that  ease  that  a  contract  to 
build  a  ship  is  not  a  maritime  contract ;"  but  he 
intimated  that  the  opinion  in  that  case  must  be 
construed  in  connection  with  the  precise  ques- 
tion before  the  court;  in  other  words,  that  the 
effect  of  that  decision  was  pot  to  be  extended  by 
implication  to  other  cases. 

In  the  case  of  The  Moses  Taylor,  4  Wall.  411, 
18  L.  ed.  397,  it  was  decided  that  a  contract  to 
carry  passengers  by  sea  as  well  as  a  contract 
to  <^rry  goods,  was  a  maritime  contract  and. 
cognizable  in  admiralty,  ^although  a  [*29 
small  part  of  the  transportation  was  by  land, 
the  principal  portion  being  by  water.    In  a  late 
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case  of  afTreightiiient,  that  of  The  Belfast,  7 
Wall.  624,  19  L.  ed.  266,  it  was  contended  that 
admiralty  jurisdiction  did  not  attach,  because 
the  goods  were  to  be  transported  only  from  one 
port  to  another  in  the  same  state,  and  were 
not  the  subject  of  interstate  commerce.  But 
as  the  transportation  was  on  a  navigable  river, 
the  court  decided  in  favor  of  the  jurisdiction, 
because  it  was  a  maritime  transaction.  Justice 
Clifford,  delivering  the  opinion  of  the  court, 
says:  "Contracts,  claims,  or  service,  purely 
maritime^  and  touching  rights  and  duties  ap- 
pertaining to  commerce  and  navigation,  are 
cognizable  in  the  admiralty  courts.  Torts  or 
injuries  committed  on  navigable  waters,  of  a 
civil  nature,  are  also  cognizable  in  the  admi- 
ralty courts.  Jurisdiction  in  the  former  case 
depends  upon  the  nature  of  the  contract,  but 
in  the  latter  it  depends  entirely  upon  the  lo* 
cality." 

It  thus  appears  that  in  each  case  the  deci- 
sion of  the  court  and  the  reasoning  on  which, 
it  was  founded  have  been  based  upon  the  funda- 
m^ital  inquiry,  whether  the  contract  was  or 
was  not  a  maritime  contract.  If  it  was,  the 
jurisdiction  was  asserted;  if  it  was  not,  the 
jurisdiction  was  denied.  And  whether  mari- 
time or  not  maritime  depended,  not  on  the 
place  wjiere  the  contract  was  made,  but  on  the 
subject-matter  of  the  contract.  If  that  was 
maritime  the  contract  was  maritime.  This 
may  be  regarded  as  the  established  doctrine 
of  the  court." 

The  subject  could  be  very  copiously  illustrat- 
ed by  reference  to  the  decisions  of  the  various 
district  and  circuit  courts.  But  it  is  unneces- 
sary. The  authoritative  decisions  of  this  court 
have  settled  the  general  rule,  and  all  that  re- 
mains to  be  done  is  to  apply  the  law  to  each 
case  as  it  arises.* 

It  only  remains,  then,  to  inquire  whether  the 
contract  of  marine  insurance,  as  set  forth  in 
the  present  case,  is  or  is  not  a  maritime  con- 
tract. 

30*}  ^It  is  objected  that  it  is  not  a  maritime 
oontract  because  it  is  made  on  the  land  and  is 
to  be  performed  (by  payment  of  the  loss)  on 
the  land,  and  is,  therefore,  entirely  a  common- 
law  transaction.  This  objection  would  eaually 
apply  to  bottomry  •  and  respondentia  loans, 
which  are  also  usually  made  on  the  land  and 
are  to  be  paid  on  the  land.  But  in  both  cases 
payment  is  ihade  to  depend  on  a  maritime  risk ; 
m'^the  one  case  upon  the  loss  of  the  ship  or 
goods,  and  in  the  other  upon  their  safe  arrival 
at  their  destination.  So  the  contract  of  af- 
freightment is  also  made  on  land,  and  is  to  be 
performed  on  the  land  by  the  delivery  of  the 
goods  and  the  payment  of  the  freight.  It  is 
true  that  in  the  latter  case  a  maritime  service 
18  to  be  performed  in  the  transportation  of  the 
goods.  But  if  we  carefully  analyze  the  contract 
of  insurance  we  shall  find  that,  in  effect,  it  is 
a  contract,  or  guaranty,  on  the  part  of  the  in- 
surer, that  the  ship  or  goods  shall  paas  safely 
over  the  sea,  and  through  its  storms  and  its 
many  casualties,  to  the  port  of  its  destination ; 
and  if  they  .do  not  pass  safely,  but  meet  with 
disaster  from  any  of  the  misadventures  in- 
sured against,  the  insurer  will  pay  the  loss 
sustained.  So  in  the  contract  of  affreightment, 
the  master  guaranties  that  the  goods  shall  be 
safely  transported  (dangers  of  the  seas  ex- 
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cepted)  from  the  port  of  shipment  to  the  port 
of  delivery,  and  there  delivered.  The  contract 
of  the  one  gj^aranties  against  loss  from  the  dan- 
gers of  the  sea,  the  contract  of  the  other  against 
loss  from  all  other  dangers.  Of  course  these 
contracts  do  not  always  run  precisely  parallel 
to  each  other,  as  now  stated :  special  terms  are 
inserted  in  each  at  the  option  of  the  parties. 
But  this  statement  shows  the  general  nature 
of  the  two  contracts.  And  how  a  fair  mind 
can  discern  any  substantial  distinction  between 
them  on  the  question  whether  they  are  or  are 
not  maritime  contracts,  is  difficult  to  imagine. 
The  object  of  the  two  contracts  is,  in  the  one 
rase,  maritime  service,  and  in  the  other  mari- 
time cnsiialties. 

And.  then  the  contract  of  insurance,  and  the 
rights  of  the  parties  arising  therefrom,  are  af- 
flicted by  and  mixed  up  with  all  the  questions 
that  can  arise  in  maritime  commerce — jettison^ 
'abandonment,  average,  salvage,  capture,  [*3X 
prize,  bottomry,  etc. 

Perhaps  the  best  criterion  of  the  maritime 
character  of  a  contract  is  the  system  of  law 
from  which  it  arises  and  by  which  it  is  gov- 
erned. And  it  is  well  known  that  the  contract 
of  insurance  sprang  from  the  law  maritime, 
and  derives  all  its  material  rules  and  incidents' 
therefrom,  it  was  unknown  to  the  common 
law:  and  the  common-law  remedies,  when  ap- 
plied to  it,  were  so  inadenuate  and  clumsy  that- 
disputes  arising  out  of  the  contract  were  gen- 
erally left  to  arbitration,  until  the  year  a.  d. 
1601,  when  the  statute  of  43  Elizabeth  waa 
passed  creating  a  special  court,  or  commission, 
for  hearing  and  determining  causes  arising  on 
policies  of  insurance.  The  preamble  to  that 
act,  after  mentioning  the  great  benefit  arising 
to  commerce  by  the  use  of  policies  of  insurance^ 
has  this  singular  statement:  '^And  whereas, 
heretofore  such  assurers  have  used  to  stand  so- 
justly  and  precisely  upon  their  credits  as  few 
or  no  controversies  have  arisen  thereupon,  and 
if  any  have  grown  the  same  have,  from  time  to 
time,*  been  ended  and  ordered  by  certain  grave 
and  discreet  merchants  appointed  by  the  lord 
mayor  of  the  city  of  London,  as  men,  by  reason 
of  their  experience,  fittest  to  understand  and 
speedily  to  decide  those  causes,  until  of  late 
years  'that  divers  persons  have  withdrawn 
themselves  from  that  arbitrary  course,  and 
have  sought  to  draw  the  parties  assured  to  seek 
their  moneys  of  every  several  assurer  by  suits 
commenced  in  her  Majesty's  courts,  to  their 
great  charges  and  delays.^  The  commission 
created  by  this  act  was  to  be  directed  to  the 
judge  of  the  admiralty  for  the  time  being,  the 
recorder  of  London,  two  doctors  of  the  civil 
law,  aad  two  common  lawyers,  and  eight  grave 
and  discreet  merchants.  The  act  was  thus  an 
acknowledgment  of  the  jurisdiction  to  which 
the  case  properly  belonged.  Had  it  not  been 
for  the  jealousy  exhibited  by  the  common-law 
courts  against  the  court  of  admiralty,  in  pro- 
hibiting its  cognizance  of  policies  of  insurance 
half  a  century  before,  4  inst.  139, the  *lat-  [*3Z 
ter  court,  as  the  natural  and  proper  tribunal 
for  determining  all  maritime  causes,  would 
have  furnisl'.ed  a  remedy  at  once  easy,  expedi- 
tious and  adequate.  It  was  only  after  the  com- 
mon law,  under  the  influence  of  Lord  Mansfield 
and  other  judges  of  enlightened  views,  had  im- 
ported into  itself  the  various  provisions  of  the 
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law  maritime  relating  to  insurance,  that  the 
courts  at  Westminster  Hall  began  to  furnish 
satisfactory  relief  to  suitors.  And  even  then, 
as  remarked  by  Sir  W.  D.  Evans,  '*the  inade- 
quacy of  the  existing  law  to  settle,  proprio  vig- 
(tre,  complicated  questions  of  average^  and  con- 
tribution, is  very  manifest  and  notorious.  Such 
questions  are,  by  consi>nt,  as  matter  of  course, 
and  from  conviction  of  counsel  that  justic<' 
cannot  be  attained  in  anv  other  way,  referred 
to  private  examination;  but  a  law  can  hardly 
be  considered  as  perfect  which  is  not  possessed 
of  adequate  powers  within  itself  to  complete 
its  purpose,  and  which  requires  the  extrinsic 
aid  of  personal  oouHpnt.*'  Evans,  Statutes,  vol. 
2;  p.  22G.'3d  ed.  The  contrivances  to  which 
Lord  Mansfield  resortetl,  to  remedy,-  in  a  meas- 
ure, tliene  diflicnlties,  are  stattnl  by  Mr.  Justice 
Parke  in  the  introduction  to  his  work  on  in- 
surance. 

Th'»H*»  facts  jp>  to  show  demonstrably,  that 
the  contract  of  marine  insurance  i>*  an  exotic 
in  the  common  law.  And  we  know  the  fact, 
historically,  that  its  first  appearance  in  any 
code  or  system  of  laws  was  in  the  law  mari- 
time as  promulgated  by  the  various  maritime 
states  and  cities*  of  Kurope.  It  nndoubtiHlly 
grew  out  of  the  doctrine  of  contribution  and 
general  average,  which  is  found  in  the  mari- 
time laws  of  the  ancient  Uhodians.  By  this 
law,  if  either  ship,  freight,  or  cargo  was*  sacri- 
ficed to  save  the  others,  all  had  to  contrilmte 
their  proportionate  share  of  the  loss.  This  di- 
vision of  loHs  naturally  suggested  a  previsional 
division  of  risk:  First,  amongst  those  engaged 
in  the  same  enterprise:  and.  next,  amongst  as- 
sociations of  ship  owners  and  shipping  mer- 
chants. Hence  it  is  found  that  the  earliest 
form  of  the  contract  of  insurance,  was  that  of 
mutual  insurance  which,  acconling  to  Pardes- 
BUS.  dates  back  to  the  tenth  century,  if  not 
33*]  earlier.  *and  in  Italy  and  Portugal  was 
made  obligatory.  By  a  regulation  of  the  latter 
kingdom,  made  in  tlie  fourteenth  century,  ev- 
ery ship  owner  and  merchant  in  Lisbon  and 
Oporto  was  bound  to  contribute  two  per  cent 
of  the  profits  of  each  voyage  to  a  common  fund 
from  which  to  uay  los^ses  whenever  they  should 
occur.  2  Pnrdea*.  Lois  Mar.  300:  6  do.  303. 
The  next  step  in  the  systeip  was  that  of  insur- 
ance upon  premium.  Capitalists,  familiar  with 
the  risks  of  navigation,  were  found  willing  to 
gimranty  against  them  for  a  small  considera- 
tion or  premium  paid.  This,  the  final  form  of 
the  contract,  was  in  use  as  early  as  the  begin- 
ning of  the  fourteenth  century  (Pardessus, 
Iy)is  Maritimes,  yol.  2,  pp.  369.  370;  vol.  4,  p. 
r»(UJ:  vol.  5,  pp.  331,  493).  and  the  tradition  is 
that  it  was  introduced  into  England  in  that 
century  by  the  Lombard  merchants  who  set- 
tled in  London  and  brought  with  them  the  mar- 
itime usages  of  Venice  and  other  Italian  cities. 
Express  regulations  respecting  the  contract, 
however,  do  not  appear  in  any  code  or  compila- 
tion of  laws  earlier  tlian  the  commencement  of 
the  fifteenth  century.  The  earliest  which  Par- 
dessus was  able  to  find  were  those  contained  in 
the  Ordinances  of  Barcelona,  a.  d.  1435;  of 
Venice,  a.  d.  1408:  of  Florence,  a.  d.  1523;  of 
Antwerp,  a.  j>.  1537,  etc.  Pardessus,  vol.  5,  pp. 
493,  06;  vol.  4,  pp.  598.  37.  Distinct  traces 
of  earlier  regulations  are  found,  but  the  ordi- 
nances themselves  are  not  extant.  In  the  more 
100 


elaborate  monuments  of  maritime  law  whieh 
ap|>eared  in  the  sixteenth  and  seventeenth  cen- 
turies, the  contract  of  insurance  occupies  a 
large  space.  The  Guidon  de  la  Mcr,  which  ap- 
lieaired  at  Rouen  at  the  close  of  the  sixteenth 
oenturv,  was  an  elaborate  treatise  on  the  sub- 
ject; out,  ill  its  discussion,  the  principles  of 
••very. other  maritime  contract  were  explained. 
In  the  celebrated  marine  ordinance  of  Louis 
\iv.,  issued  in  1681,  it  forms  the  subject  of 
one  of  the  principal  titles.  Lib.  3.  title  0.  As 
is  well  known,  it  has  always  formed  a  part  of 
the  Scotch  maritime  law. 

Suffice  it  to  say  that  in  every  maritime  coiie 
of  Europe,  unless  England  is  excepted,  marine 
insurance  constitutes  one  of  the  principal 
heads.  It  is  treated  ill  nearlv  everv  •one  [•34 
of  those  colh»cted  by  Pardessus.  except  the 
more  ancient  ones,  which  were  compiled  before 
the  contract  had  assumeil  its  place  in  written 
law.  It  is,  in  fact,  a  part  of  tne  general  mari- 
time law  of  the  world;  slightly  modified,  it  is 
true,  in  each  country,  according  to  the  circum- 
"itances  or  genius  of  the  p4»ople.  Can  stronger 
proof  be  presente<l  that  the  contract  is  a  mari- 
time contract? 

Hut  an  additional  argument  is  found  in  the 
fact  that  in  all  other  countries,  except  England* 
even  ill  iSeotlaud.  suits  and  controversies  aris- 
ing upon  the  contract  of  marine  insuranci»  are 
within  the  jurisdiction  of  the  adniiralt}*  of  <»ther 
marine  courts.  See  Benedict's  Admirnltv.  | 
i»04.  etl.  1870.  The  French  ordinance  of  loSl 
♦  onching  the  marine,  in  enumerating  the  cases 
subject  to  the  jurisdiction  of  the  judges  of  ad- 
miralty, expre-^sly  mentions  those  arising  up- 
on policies  of  assurance,  and  concludes  with 
this  broad  language:  "And  generally  all  con- 
tracts concerning  the  couuiierce  of  "the  sea." 
Sea  I^ws.  2."»0.  The  Italian  writer,  Roccus, 
says:  "These  subjects  of  insurance  and  dis- 
j)utes  relative  to  ships  are  to  be  decided  accord- 
ing to  maritime  law,  and  the  usages  and  cus- 
toms of  these  are  to  be  respecte(Y.  The  pro- 
ceedings are  to  be  according  to  the  form**  of 
maritime  courts  and  the  rules  and  principles 
laid  down  in  the  book  called  *The  Consulate  of 
the  Sea,*  printed  at  Barcelona  in  the  year 
1592."     Roccus,  Insurance,  note  80. 

It  is  also  clear  that,  originally,  the  English 
admiralty  had  jurisdiction,  of  this  as  well  as  of 
other  maritime  contracts.  It  is  expressly  in- 
cluded in  the  commissions  of  the  Admiral  Ben- 
edict, 5  48.  Dr.  Brown  says:  **The  cogni- 
zance of  policies  of  insurance  was  of  old  claim«Hl 
bv  the  court  of  admiralty,  in  which  they  had 
the  great  advantage  attending  all  their  pro- 
ceedings as  to  the  examination  of  witnesses  be- 
yond the  seas  or  speedily  going  out  of  the 
kingdom."  2  Bro.  Civ.  &  Adm.  Law,  82.  But 
the  intolersmce  of  the  common-law  courts  pro- 
hibited the  exercise  of  it.  In  the  early  case  of 
Cmne  V.  Rell^  38  Hen.  vni.  (1546)  a  •pro-[»35 
liibition  was  granted  for  this  purpose.  See  4, 
Co.  Inst.  139.  Mr.  Browne  says  very  perti- 
nently: "What  is  the  rationale,  and  what  the 
true  principle  which  ought  to  govern  this  ques- 
tion, ris.:  Wiat  contracts  should  be  co-^ni- 
zable  in  admiralty!  Is  it  not  this?  All  con- 
tracts which  relate  purely  to  maritime  aiTairs, 
the  natural,  short,  and  easy  method  of  enfore- 
I  ing  which  is  found  in  the  admiralty  proceed- 
ings."    2  Browne.  88.     Another  consideration 
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bearing  directl^r  on  this  question  is  the  fact 
that  the  commissions  in  admiralty  issued  to 
our  colonial  governors  and  admiralty  judges, 
prior  to  the  Kevolution,  which  may  be  fairly 
supposed  to  have  been  in  the  minds  of  the  con- 
vention which  framed  th^  Constitution,  con- 
tained either  express  jurisdiction  over  policies 
of  insurance  or  such  genera]  jurisdiction  over 
maritime  contracts  as  to  embrace  them.  Ben- 
edict, ch,  ix. 

The  discussions  that  have  taken  place  in  the 
district  and  circuit  courts  of  the  United  States 
have  not  been  adverted  to.  Many  of  them  are 
characterized  by  much  leaminp^  and  research. 
Tlie  learned  and  exhaustive  opinion  of  Justice 
Storj-.  in  the  case  of  De  Lovio  v.  BoH,  2  Gall. 
3;i8.  affirming  the  admiralty  jurisdiction  over 
policies  of  marine  insurance,  has  never  been 
answered,  and  will  always  stand  as  a  monument 
of  his  great  erudition.  That  case  was  decided 
in  1815.  It  has  been  followed  in  several  other 
cases  in  the  first  circuit.  Ins.  Co.  v.  Younger, 
2  Curt.  332.  In  1842  Justice  Story,  in  reaffirm- 
ing his  first  judgment,  says  that  he  had  rea- 
son to  believe  that  Chief  tfustice  Marshall  and 
Justice  Washington  were  prepared  to  maintain 
the  jurisdiction.  What  the  opinion  of  other 
judges  was  he  did  not.  know.  Hale  v.  Ins.  Co. 
2  Story,  183.  Doubts  aa  to  the  jurisdiction 
have  occasionally  been  expressed  by  other 
judges.  But  we  are  of  opinion  that  the  con- 
clusion of  Justice  Story  was  correct. 

The  an8\c€r  of  the  court,  therefore,  to  the 
qvesHon  propounded  by  the  Circuit  Court  tcill 
36*]  be  that  the  District  Court  *for  the  Dis- 
trict of  Massachusetts,  sitting  in  admiralty  has 
jurisdiction  to  enttrtain  the  libel  in  this  case. 

136^j     •HENRY  AMY,  Plff  in  Em, 

V. 

JOHX  BARKHOLDER  et  ah.  Supervisors,  etc. 

(See  8,  C.   "Amy    v.  Thr  Supervisors/*  11   Wall. 

136-139.) 

State  and  national  courts  cannot  enjoin  each 
other — mimsterial  act — mistake. 

State  and  national  courts  are  as  Independent  as 
they  arc  separate.  Neither  can  Impede  or  arrest 
any  action  the  other  may  take,  within  the  limits  of 
Its  jurisdiction,  .for  the  satlRfactlon  of  Its  Judg- 
ments and  decrees. 

u'bere  the  law  absolutely  requires  a*  ministerial 
act  to  be  done  by  a  public  officer  and  he  nejrlects  or 
refuses  to  do  such  act,  he  may  be  compelled  to  re- 
spond In  damnees  to  ^e  extent  of  the  Injury  aris- 
ing from  bis  conduct. 

A  mistake  as  to  his  duty  and  honest  Intentions 
will  not  excuse  the  offender. 

[No.   93.] 

Arpwed  Feb.  t8,  IfHt.    Decided  Mar.  27,  1871. 

IX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

Suit  was  brought  in  the  court  below  by  plain- 
tiff in  error  to  recover  damages  from  the  de- 
fendants, for  refusing  to  obey  a  certain  writ  of 
mandamus.  Judgment  having  been  given  for. 
the  defendants,  the  plaintiff  sued  out  this  writ 
of  error. 

The  case  is  fully  stated  by  the  court. 

*  1 ' 

Note. — When  officer  is  liflhlc  for  error  in  fwlg- 
meat;  for  neglect  or  refitnal  to  perform  judicial  or 
minMcrial  duty;  for  tort  or  breach  of  trnnt — see 
nor?.  11  L.  ed.  U.  S.  51MJ. 

Federal  courts  enjoining  proceed  in  nti  in  state 
cotiru — see  notes,  16  V.  C.  A.  90 :  27  C.  C.  A.  575. 

titate  courts  cnjoininfi  promdintfa  in  Federal 
rr-Htt* — sec  note,  45  C.  C.  A.  591. 

11  Wall. 


Messrs.  James  Grant  and  C.  Whitakery  for 

plaintiff  in  error: 

A  state  court  has  no  authority  to  interfere 
with  or  to  stop  proceedings  in  a  Federal  court, 
nor  in  any  manner  to  interfere  with  or  to  stop 
the  enforcement  of  its  judgments. 

Ex  parte  Holmati,  28  In.  88,  decided  by  the 
supreme  court  of  Iowa,  Oct.  11,  1869,  but  not 
yet  reported. 

Where  the  writ  is  mandatory  and  commands 
the  officer  to  do  a  particular  act,  and  the  court 
issuing  it  has  jurisdiction,  it  is  a  protection  to 
him  in  all  courts. 

Buck  V.  Colbath,  3  Wall.  334,  18  L.  ed.  257. 

The  writ  of  mandamus  commanded  the  de- 
fendants to  do  a  particular  act;  to  levy  a  spe- 
cial tax;  and,  under  the  authority  to  the  case 
last  quoted,  was  a  protection  to  them,  even  in 
the  state  court,  against  th^  injunction  which 
they  hav<»  set  up  in  their  answer. 

A  mistake  of  law  cannot  relieve  a  party  from 
the  legal  consequences  of  his  acts. 

Champlin  v.  Laytiu,  18  XVend.  415;  Willard, 
Eq.  Jur.  ch.  1,  §  2;  People  v.  Brooks,  1  Den.  457. 

(No  counsel  appeared  in  this  court  for  the 
defendants  in  error). 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  district  of  Iowa. 

The  plaintiff  in  error  was  the  plaintiff  in  the 
court  below.  The  declaration  contains  two 
counts.  The  first  count  alleges  substantially 
that  the  plaintiff  recovered  a  judgment  against 
the  county  of  Des  Moines  in  the  said  circuit 
court;  that  afterwards  such  proceedings  were 
had  tliat  a  peremptory  writ  of  mandamus  was 
issued  from  that  court  and  duly  served  upon 
the  defendants  as  supervisors  of  said  county, 
when'by  they  were  commanded  to  levy  a  tax 
sufhcient  to  pay  the  judgment  and  costs;  that 
in  September,.  1868,  it  was  their  duty  to  levy 
such  a  tax,  and  that  they  neglected  to  do 
•so,  whereby  the  plaintiff  sustained  [•IST 
damage  to  the  amoimt  of  $12,108.03. 

The  second  count  sets  forth  substantially  the 
same  facts:  and.  further,  the  provisions  of  the 
Code  of  Iowa  prescribing  the  duty  of  the  de- 
fendants, as  sunervisors,  under  such  circum- 
stances, and  declaring  that  a  failure  on  their 
part  to  perform  the  duty  enjoined,  should  ren- 
der them  personally  responsible  for  the  debt. 
It  is  further  averred  in  this  count  that  the 
judgment  is  in  full  force  and  unsatisfied,  and 
that  the  defendants  have  levied  no  tax  and 
made  no  provision  for  its  payment,  and  that 
the  plaintiff  is  thereby  damaged  in  the  sum 
stated  in  the  first  count. 

The  defendants,  by  their  answer,  set  up  three 
defenses : 

( 1 )  yn  debet. 

(2)  That  the  district  court  of  Des  Moines 
county  had  enjoined  them  from  levying  a  tax 
to  pay  the  judgment;  that  they  were,  never- 
theless, proceeding  to  levy  such  tax  when  they 
were  attached  by  order  of  that  court  for  con- 
tempt of  its  process,  and  compelled  to  give 
bonds  to  answer  said  charge  of  contempt  and  to 
obey  the  injunction,  and  that  those  bonds  were 
still  in  force  and  obligatory  upon  them. 

( 3 )  Tliat  before  the  peremptory  writ  of  man- 
damus was  issued  the  legislature  of  Iowa  re- 
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penled  the  statutory  provisioiw  whereby  they 
were  made  indi vidua lly  liable  for  the  delin- 
quency charged  against*  them  and  that,  by  rea- 
son of  such  repeal,  they  are  not  so  liable. 

The  plaintiff  demurred  to  the  answer.  The 
court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants. 

The  counsel  for  the  plaintiff  in  error  has  filed 
an  able  and  elaborate  brief.  None  has  been 
submitted  in  behalf  of  the  defendants.  A  few 
remarks  will  be  suiTicient  to  dispose  of  the  case. 

Tlie  circuit  court  had  authority  to  issue  the 
writ  of  mandamus.  It  was  the  process  resorted 
to  by  the  plaintiff  to  procure  satisfaction  of  his 
judgment.  The  state  court  was  powerless  to 
prevent  its  execution.  In  so  far  as  concerned 
the  process  in  question  the  injunction  was  a 
138*]  nullity.  In  such  *cases  the  two  sets  of 
'tribunals — state  and  national — are  as  indepen- 
dent as  .they  are  separate.  Neither  can  impede 
or  arrest  any  action  the  other  may  take,  within 
the  limits  of  its  jurisdiction,  for  the  satisfac- 
tion of  its  judgments  and  decrees.  Where  either 
is  in  possession  of  the  rea  sought  to  be  reached, 
the  process  of  the  other  must  pause  until  that 
possession  has  terminated.  But  this  rule  has 
no  application  in  the  case  before  us.  Tliese 
principles  are  a  part  of  the  checks  and  balances 
of  our  dual  and  combined  polity,  and  are  in- 
dispensable to  the  harmonious  and  beneficial 
working  of  the  system.  If  the  ground  assumed 
by  the  state  court  in  this  case  can  be  main- 
tained, the  Constitution  of  the  United  States, 
and  the  lawt<  made  in  pursuance  thereof,  as  re- 
gards their  judicial  aaministration.  instead  of 
Seing  the  supreme  law  of  the  land,  would  be 
subordinated  to  the  authority  of  the. courts  of 
•every  state  in  the  Union.  If  this  writ  may  be 
paralyzed  by  the  injunction  relied  upon,  a 
writ  of  fieri  fqcias  and  a  writ  of  levari  facias 
may  be  defeated  in  the  same  way.  In  point  of 
•principle,  there  is  no  distinction  between  them. 
Every  judgment  of  a  court  of  the  United  States 
may  thus  be  rendered  fruitless  of  any  benefi- 
cial result.  These  views  are  conclusively  main- 
tained by  Rigga  v.  Johnson  Co.  6  Wall.  166, 
18  L.  ea.  768,  and  the  principle  involved  has 
since  been  reaffirmed  in  the  canes  which  fol< 
lowed,  and  were  controlled  by  that  judgment. 

It  is  not  necessary  to  consider  the  effect  of^ 
the  repeal  of  the  provision  of  the  Code  which 
enacted  that  the  delinquent  parties  shall  be  per- 
sonally liable.  There  is  a  common-law  liabil- 
ity which  was  not  affected  by  the  repeal.  The 
statute  was  only  cumulative  on  the  subject. 

The  rule  is  well  settled  that  where  the  law 
requires  absolutely  a  ministerial  act  to  be  done 
by  a  public  officer,  and  he  neglects  or  refuses  to 
do  such  act,  he  may  be  compelled  to  respond  in 
damages  to  the  extent  of  the  injury  arising 
from  his  conduct.  Tliere  is  an  unbroken  cur- 
rent of  authorities  to  this  effect.  A  mistake 
as  to  his  duty  and  honest  intentions  will  not 
excuse  the  offender.  Tlie  question  of  the  rule 
130*  J  *by  which  the  measure  of  damages  is 
to  be  ascertained  is  not  before  us,  and  we  do 
not  feel  called  upon  to  express  any  opinion  up- 
on the  subject. 

The  defenses  set  up  in  the  answer  of  the  de- 
fendants are  clearly  bad.  The  demurrer  should 
have  been  sustained. 

The  judgment  of  the  Circuit  Court  i>  re- 
verned,  and  the  cause  will  be  remanded,  with 
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instructions  to  that  court  to  proceed  in  coh' 
fomiity  to  this  opinion. 

JAMES  FARR.  Jr..  Plff., 

V. 

GEORGE  A.  THOMPSON  et  al 

(See  S.  C.  11  Wall.  139.) 

Personal  suit  against  members  of  city  council 

icho  refuse  to  obey  a  mandamus. 

Amy  y.  Barkholder,  ante,  101.  followed. 

A  suit  will  He  personally  against  members  of  a 
city  conncU,  for  their  refusal  to  obey  a  writ  of  maa- 
damus  from  the  U.  S.  circuit  court  commanding 
them  to  levy  a  tax  to  pay  Judgments  In  that  court 
against  the  city. 

[No.  73.] 

Argued  Jan.  18,  1871.    Decided  Mar.  «7,  1871. 

IN.  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff,  to  recover  danuiges  from  the  defend- 
ants, members  of  the  city  council  of  Racine, 
for  their  refusal  to  obey  a  writ  of  mandamus 
from  that  court,  commanding  them  to  lexy  a 
certain  tax  for  the  pajrment  of  judgments  ob- 
tained in  that  court  by  the  plaintiff  against  the 
said  city. 

The  court  below  being  equally  divided  as  to 
the  sufficiency  of  siaid  declaration  certified  the 
case  to  this  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff. 

(No  counsel  appeared  in  tJiis  court  for  de- 
fendants). 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  upon  a  certificate 
of  division  of  opinion  between  the  judges  of 
the  circuit  court  of  the  United  States  for  the 
district  of  Wisconsin. 

Upon  looking  into  the  record,  we  find  the 
question  certified  up  for  our  determination  to 
be,  whether  the  declaration  in  the  case  shows 
a  cause  of  action. 

A  full  and  able  brief  has  been  submitted  on 
behalf  of  the  plainUff.  There  is  none  upon  the 
other  side. 

The  declaration,  in  all  substantial  respects, 
presents  the  same  state  of  facts  as  the  declara- 
tion in  the  case  of  Amy  v.  Barkholder,  ante, 
101.  just  decided.    The  proper  solution  of  the 

Question  submitted   is  too  clear  to  admit  of 
oubt  or  require  discunsion. 
It  was  formally  decided  in  the  case  referred 
to. 

The  question  must  be  answered  by  this  court 
in  the  affirmative. 


SAMUEL  G.  SMITH,  Plff.  in  Err. 

V. 

SAC  COUNTY,  in  the  State  of  Iowa. 
(See  S.  C.  11  Wall.  130-164.) 
Bolder  of  negotiable  paper,  when  must  prove 
value    paid — insufficient    finding — holder    of 
bonds. 

If  there  Is  any  proof  of  fraud  or  Illegality 
which  can  be  left  to  the  Jury,  such  proof  will  cast 
on  the  plaintiff  the  ohim  of  showing  that  he  gay** 
value  for  negotiable  paper  sued  on. 

A  finding  of  fact  that  the  plaintiff  became  the 

NoTB. — BurtUn  of  proof  it  here  there  is  fraud  or 
mrpaUty  in  ihe  inrrplion  of  the  negotiable  pnp^r 
—see  note  17  L.  K.  A.  328.  ^^  '^    ^ 
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bolder  by  transfer  before  maturity,  doeg  not  Im- 
ply that  be  was  a  purchaser  In  any  senste.  or  re- 
ceived the  coupons  sued  upon  on  any  consideration 
whAtever. 

ll^liere  there  Is  no  proof  on  these  points,  the 
plaintiff  can  occupy  no  better  position  than  the 
ooe  to  whom  the  oonds  were  originally  delivered. 

[No.  99.] 
Argufd  JUar,  €,  1871.    Decided  Mar,  87,  1871. 

IX  ERROR  to  the  Circuit  Court  of  tlie  United 
States  for  the  District  of  Iowa. 
Suit  was  brought  in  the  court  below  by  the 
olaintiff  in  error,  to  recover  upon  certain  bonds. 
Tlic  court,  without  a  jury,  found  as  follows: 

1.  Tliat  an  order  and  proclamation  was  made 
by  Eugene  Criss,  county  judge  of  said  county 
of  Sac,  for  submitting  to  the  vote  of  the  peo- 
ple of  said  county,  "Whether  or  not  a  court- 
liouAe  should  be  erected  in  said  county,  to  cost 
•$10,000,  in  bonds  drawing  ten  per  cent  interest 
per  annum;  the  interest  due,  and  $1,000  of 
tlte  |)rincipal,  to  be  paid  annually  until  the 
debt  is  paid ;  and  whether  or  not  a  tax  shall  be 
levied  annually,  sufficient  to  liquidate  the  de- 
TOand$  an  they  became  due."  in  manner  and 
fonii  aft  the  same  is  alleged  and  set  forth  in 
the  plaintiff's  petition  herein. 

2.  That  a  special  election  was  held  in  said 
county  July  7,  1800,  in  accordance  with  and 
in  pursuance  of  said  order  and  proclamation; 
and  that  ftaid  proposition  was  adopted  by  a  ma- 
jority of  the  vot^  cast  at  said  election. 

3.  Tliat  the  said  proposition  and  the  order 
for  the  $ubiuission  of  tne  same,  together  with 
a  statement  of  the  result  of  said  election,  was 
afterwards,  by  and  under  the  directions  of  the 
541  id  county  judge,  entered  and  recordeti  at 
large  in  the  office  of  the  said  county  judge  in 
the  minute  book  of  the  county  judge  and  coun- 
ty court,  in  manner  and  form  as  the  same  are 
liVre  set  forth,  and  copied  in  the  petition  of  the 
plaintiff  herein. 

That,  by  the  said  record  entry,  the  said  or- 
■der  for  the  submission  of  the  said  proposition 
to  the  vote  of  the  people  appears  and  purports 
to  have  been  made  at  a  session  of  the  county 
court  June  4,  IStK);  but  that  said  record  was 
<not  in  part  made  and  entered  in  said  minute 
book  at  that  time,  nor  until  after  the  execu- 
tion and  delivery  of  the  bonds  as  hereinafter 
found;  and  that  the  said  order  was  entered  in 
«aid  minute  book  in  June,  18G1,  after  the  said 
IViss  liad  ceased  to  have  any  power  or  juris- 
diction over  the  financial  business  of  the  de- 
fendant. 

4.  That  the  said  Eugene  Criss,  county  judge 
of  said  county,  having  entered  into  a  contract 
in  behalf  of  said  county  with  one  \V.  X.  ^^fes- 
eny.  for  the  erection  by  the  said  Moservy  of 
a  court-house  in  and  for  said  county,  did,  on  or 
about  Oct.  1,  1860^  execute  in  behalf  of  said 
county,  by  affixing  thereto  his  signature  as  such 
county  judge,  and  the  lawful  seal  of  said  county, 
and  deliver  to  said  Meservy  in  pursuance  of 
the  terms  of  said  contract,  ten  certain  bonds  or 
iniitnunente  purporting  to  be  the  bonds  of  said 
«ounty,  dated  Oct.  1,  1860,  each  being  for  the 
pa^-ment  to  the  bearer  of  $1,000,  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum, 
paysible  annually;  and  which  said  bonds  were 
severally  and  respectively  payable  in  one,  two, 
three,  four,  five,  six,  seven,  eight,  nine,  and 
t»>n  veflr!«  after  date,  at  the  Metropolitan  bank 
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in  the  city  of  New  York.  And  said  county  judge 
also  executed  in  like  manner,  coupons  or  inter- 
est warrants  annexed  to  said  bonas  and  each  of 
them,  for  the  several  annual  instalments  of  in- 
terest to  grow  due  thereon  as  aforesaid,  being 
for  $100  each,  and  payable  to  bearer  at  said 
bank,  or  receivable  for  taxes  at  the  county 
treasury  of  said  county,  at  the  option  of  the 
I'older.  Said  bonds  and  coupons  were  all  ex- 
pressed in  the  same  words  and  figures  precisely, 
except  as  to  the  numbers  and  date  of  maturity 
thereof,  and  correct  copies  thereof  are  con- 
tained and  set  forth  in  plaintiff's  petition  here- 
in. 

5.  That  the  said  county  judge  in  fact  signed, 
sealed,  and  delivered  said  tionds  and  coupons  as 
aforesaid,  at  Fort  Dodge,  in  the  county  of 
Webster,  and  state  of  Iowa,  and  not  within  the 
county  of  Sue;  and  that  the  contractor,  Mes- 
ervy,  gave  one  of  said  bonds  for  $1,000  at  a 
gratuity  to  the  county  judge,  as  soon  as  the 
same  were  delivered  by  said  county  judge  to 
said  Meservy;  and  no  court-house  was,  in  fact, 
ever  built  by  said  contractor  or  any  other  per- 
son, in  pursuance  of  said  contract.* 

C.  That  the  plaintiff,  Samuel  C.  Smith,  was 
at  the  time  of  commencing  this  action  and  still 
is,  the  holder  and  owner  of  twenty-five  of  the 
coupons  or  interest  warrants  aforesaid,  being 
those  specified  and  declared  on  in  the  petition 
herein:  that  because  such  holder  by  transfer 
thereof  to  him  before  maturity  and  after  tlie 
entry  of  ftaid  proceedings  in  the  minute  book 
as  hereinbefore  found;  that  said  coupons  were 
At  the  commencement  of  this  action,  and  still 
arc,  wholly  unpaid. 

And  as  a  matter  of  law  arising  upon  and  re- 
sulting from  the  facts  hereinbefore  found,  the 
couit  is  of  opinion  and  adjudge^  that  the  said 
bonds  and  coupons  are  wholly  void  aH  against 
the  said  county  of  Sac,  and  that  the  defendant 
is  entitled  to  judgment:  ,tliat  plaintiff  take 
nothing  by  his  suit  and  for  its  cost:  to  which 
opinion  and  judgment  the  plaintiff  excepts. 

The  case  is  further  stated  by  the  court. 

UesBTS.  Jolin  N.  Rogers  and  Z>.  C,  Rich' 
man  d  Carskaddan,  for  plaintiff  in  error : 

Where  a  municipal  corporation  has  power, 
under  any  circumstances,  to  issue  negotiable  se- 
curity, it  will  be  conclusively  presumed  in  fa- 
vor of  a  bona  fide  holder  for  value,  that  they 
were  in  fact  issued  under  the  circumstances 
which  would  authorize  them. 

Gelpcke  v.  Dubuque,  1  Wall.  175,  17  L.  ed. 
520;  Knox  Co.  v.  Aepintcall  21  How.  539,  16 
L.  ed.  208:  Rogers  ▼.  Burlington,  3  Wall.  654, 
18  L.  ed.  79;  Supervisors  v.  Sohenck,  5  Wall. 
772,  18  L.  ed.  556. 

The  corporation  is  estopped  as  to  such  mat: 
ters  bv  the  recitals  on  the  face  of  its  bonds. 

}foran  v.  Miami  Co.  2  Black.  722.  17  L.  ed. 
342:  Mercer  Co.  v.  Uackett,  1  Wall.  83,  17  L. 
od.  548;  Van  Hostrup  v.  Madison^  1  Wall.  291, 
17  L.  ed.  5*18:  Meyer  v.  Muscatine,  I  Wall. 
384,  17  L.  ed.  564. 

The  court  below  has  found  that  all  the  stat- 
utory prerequisites  were,  in  fact,  complied 
with;  unless  it  be  claimed  that  the  power  to 
issue  is  derived,  not  from  the  actual  adoption 
by  popular  vote  of  the  proposition  submitted 
bv  the  county  judge,  but  upon  the  formal  entry 
thereof  of  record:  and  thot  this  latter  step 
must  precede  the  execution  of  the  bonds,  or 
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thi'V  will  be  void,  even  in  the  linnds  of  a  bona 
fide  holder  who  purclin^ed  them  after  the  rec- 
ord had  been  duly  made  up,  and  without  notice 
of  its  having  been  done  after  the  execution  of 
the  bonds,  and  with  the  statement  on  the  face 
of  the  bonds  that  this  step  had  been  duly  had 
and  taken. 

The  record  was  made  under  the  direction  of 
the  proper  officer,  the  county  judpe.  The  find- 
ing that  it  was-  made  after  he  had  ceased  to 
have  any  jurisdiction  over  the  financial  affairs 
of  the  county,  does  not  mean  that  he  had  pone 
out  of  office,  which  was  not  the  fact ;  but  refers 
to  a  change  in  the  law,  which  took  eflfect  Jan. 
1.  1861,  transferring  the  management  of  the 
financial  aflfairs  of  the  county  from  the  county 
judge  to  a  board  of  supervisors. 

Rev.  of  1800,  ch.  22,  art.  11,  p.  48;  S  324,  p. 
63. 

The  fact  on  which  the  judgment  below  for 
the  defendant  was  entirely  rested  was  that  tin* 
county  judge  in  fact  signed,  sealed,  and  deliv- 
ered the  bonds  on  behalf  of  his  county,  at  a 
place  beyond  its  te>TitoriaI  limits.  This  wrfs 
neld  to  render  them  void,  even  as  against  a 
holder  for  value  without  notice,  and  though 
directly  contradictory  to  an  express  recital  on 
their  face. 

It  is  the  delivery,  not  the  signing  and  seal- 
ing, which  gives  effect  to  the  instrument.  The 
particular  locality  where  the  signature  and  seal 
are  affixed  is  of  no  importance. 

The  plaintiff  is  protected  by  the  rules  appli- 
cable to  bona  fide  transferees  of  negotiable  pa- 
per. If  the  negotiable  bonds  of  the  county  au- 
thorized by  law,  and  authenticated  on  their 
face  by  the  proper  official  signatures  and  seals ; 
get  into  circulation  improperly  through  the 
malfeasance  or  misfeasauco  of  the  county  offi- 
cers,  the  same  consequences  follow  as  in  case 
of  a  private  individual,  whose  notes,  bearing  his 
genuine  signature,  are  improperly  put  into  cir- 
culation by  his  agent.  If.  before  maturity, 
they  come  into  the  hands  of  bona  fide  holders 
for' value,  in  either  case  thev  must  be  paid. 

///.  V.  Delafield,  8  Paige,*  527,  2  Hill,  159, 
per  Bronson,  J.;  i^upervisors  v.  Schcnck,  su- 
pra, 

Mr,  Galnsl&a  Parsons,  for  defendant  in 
error : 

After  the  e\*idence  given  by  the  defendant 
as  to  the  issuing  of  the  bonds,  it  was  incumbent 
upon  the  plaintiff  to  prove  that  he  received  the 
coupons  for  value,  i^nd  without  notice. 

2  Pars.  Bills  &  N.  4.38:  Story,  Prom.  N. 
lOti:  Munroe  v.  Cooper,  5  Pick.  412. 

When  a  bill  or  note  is  shown  to  have  orig- 
inated in  illegality  or  fraud,  a  presumption 
arises  that  a  subsequent  holder  gave  no  value 
for  it.  and  such  a  presumption  will  support  a 
plea  that  the  holder  is  a  holder  without  con- 
sideration, unless  rebutted  by  the  plaintiff's 
showing  that  he  gave  value. 

6  B.  Jones,  24  L.  J.  Q.  B.  (X.  S.)  293. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  sued  the  county  of  Sac.  on  cer- 
tain interest  coupons  attached  to  bonds,  pur- 
porting to  have  been  issued  by  the  county  for 
tVie  erection  of  a  court-house. 

Aeeording  to  the  form  of  pleading  in  the  Town 
court  by  petition  aud  answer,  which  is  adopted 
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in  tht  circuit  court  for  that  district,  the  plain- 
tiff sets  out  in  his  petition  all  the  proceedings 
by  vote  of  the  county,  which  he  deems  neees- 
narj'  to  authorize  the  issue  of  the  bonds,  with  a 
copy  of  one  of  the  bonds  and  coupons;  and 
after  describing  by  number  and  otherwise  twen- 
ty-five of  the  coupons,  avers  that  he  is  the  own- 
er and  holder  of  them,  tl;at  he  received  them  in- 
good  faith  before  maturity  and  paid  value 
therefor,  and  that  the  same  are  valid  and  legal 
claims  against  the  county. 

The  defendant  answers,  denying  each  and 
every  allegation  of  the  petition,  and  then  sets 
up  that  the  bonds  were  issued  without  author- 
itj-  of  law,  failure  of  consideration,  and  otl»er 
defenses. 

The  denials  of  the  first  part  of  the  answer, 
though  not  strictly  in  the  form  required  by  tho 
rule,  put'in  issue  every  material  fact  alleged 
in  the  petition.  It,  therefore,  made  an  issue  on 
the  plaintid's  allegation  that  he  became  the 
holder  of  said  coupons  liefore  maturity,  and  that 
he  paid  value  therefor,  so  far  as  that  might  be* 
come  material  to  be  shown  on  the  trial. 

The  partiis  having,  by  stipulation,  submit- 
ted the  case  to  the  court  without  a  iurv,  and  the 
court  made  a  special  finding  of  facts,  on  which 
it  held  the  law  to  be  for  defendant,  and  ren- 
dered a  judgment  accordingly,  the  question  be- 
fore us  is,  whether  tho  judgment  is  justified 
by  the  facts  found. 

Treating  the  bonds  and  coupons  sued  on  in 
this  case,  •which  are  payable  to  bearer.  [*14T 
as  negotiable  paper,  and  conceding  to  its  full- 
est extent  the  protection  which  commercial 
usage  throws  around  such  paper  in  the  hands 
of  a  bona  fide  purchaser  for  value  before  ma- 
turity, it  is,  nevertheless,  undoubtedly  true  t  hit 
circumstances  may  be  shown  in  connection  with 
the  origin  of  such  paper,  which  will  devolve 
upon  the  liolder  the  burden  of  showing  that  he 
did  give  value  for  it  before  matiirity,  Thi^ 
ju'iiiciple  is  nfs«erted  in  the  text  botik*  of  Chitty 
(Chit.  BilN.  2(10.  (US).  Storv  (Storv.  Pmni. 
X.  ^  19(5),  Parsons  (2  Pars.  Notes  &  B.  43S), 
aud  others,  and  is  so  laid  down  and  sustained 
1)V  nuuuM'ous  citations  of  authorities  bv  the 
learned  American  annotator  of  Smith's  Jx»a<l- 
ing  (\ises.  p.  752.  In  one  of  the  latest  of  the 
Englii^h  cases.  Hall  v.  FcathcrHtotir.  3  Hurl«t, 
*  X.  284.  C.  B.  Pollock,  says:  "If  t'ere  are 
any  circumstances  in  the  nature  of  fraud  or 
illegality  which  can  he  left  to  the  jury,  proof 
of  the^c  circunistanccH  will  cast  on  the  plain- 
tiff the  onus  of  showing  that  he  gave  value  for 
the  bill.''  To  which  iMartin,  Baron,  added:  *'I 
think  there  was,  at  the  close  of  the  defend- 
ant's case,  e\i<lence  for  the  jury  in  support  of 
the  plea.  The  authorities  have  establisheil  a 
princi]>le  which  is  contraiy  to  the  general  rule^ 
by  which  a  defendant  is  1>ound  to  prove  all  the 
facts  necessary  to  constitute  a  defense.'*  And 
Braniwell  said:  "The  cases  have  established 
that  if  there  Ik*  fraud  or  illegality  in  the  incep- 
tion of  a  bill  or  in  the  circumstances  under 
which  it  was  taken  by  the  person  who  indor«<'d 
it  to  plaintiff,  he  must  prove  consideration. 
That  is  estahlishcnl  beyond  controversy.*' 

With  this  statement  of  the  law  on  that  sub- 
ject, we  ap])roach  the  examination  of  the  fact«? 
found  by  tlie  court. 

The  fifth  finding  is  "that  the  county  jud;:r 
in  fact  &i'nK*«L  scaled,  and  delivered  -«jiid  bonds 
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and  coupons  at  Fort  Podjre,  !n  the  county  of 
Webster,  and  state  of  lowa^  and  not  within  the 
county  of  Sac:  and  that  the  contractor  Mcs- 
ervy,  gave  one  of  said  Inrnds  as  a  jrratnity  to 
148*  J  tlie  cotinty  jud^e  as  soon  *as  the  same 
were  delivered  by  said  county  judge  to  said 
Moservy,  and  no  court-house  waj*  ever  buih 
by  said  contractor  or  anv  other  person  in  pur- 
suance of  said  contract.'' 

Now,  the  coupons  sued  on  being  part  of  the 
transaction  here  referred  to,  was  there  not 
enough  in  what  the  court  finds  to  devolve  upon 
the  plaintifT  the  necessity  of  showing  that  he 
purchased  for  value?  In  the  language  of  ('. 
B.  Pollock,  **were  there  not  circumstances  in 
the  nature  of  fraud,  proof  of  which  cast  on 
the  plaintifT  the  onus  of  showing  that  he  gave 
value  for  the  bonds?"  They  are  circuui»tances 
from  which  no  court  or  jury  could  fail  to  find 
fraud  in  the  inception  of  the  lionds  on  wliieii 
he  sued.  Besides  he  had,  perlwps  unnecessari- 
ly, but  expressly  averred  that  he  had  paid 
value,  and  this  had  l»ecn  denied  by  defendant, 
so  that  the  issue  was  fairly  rAi^ed  by  the  plead- 
ings. He  not  only  failed  to  prove  tliat  he  gave 
value,  but  it  doe«!  not  appear  that  he  offered 
any  evidence  to  that  elTeet.  The  bill  of  excep- 
titMiiSi.  wineh  recite?*  much  that  was  offered  and 
snbmittetl  in  evidence,  is  silent  on  this  point. 

Tho  sixth  finding  of  the  court  is  that  the 
plaintifT  was.  at  the  time  of  eonnnencing  this 
action,  and  still  is,  the  holder  and  owner  of  the 
twenty-five  coupons  declared  on  in  the  peti- 
tion:'that  he  becjime  such  holder  bv  transfer 
thereof  to  him  Ivfore  maturit  v,  an«l  after  the  en- 
tiy  of  the  proeetHlings  on  the  minute  book.  etc. 

It  must  Ik*  taken,  then,  that  plaintiff  did  not 
show  that  he  was  a  holder  for  value.  There  i« 
neither  finding  nor  evidence  that  he  gave  value, 
and  the  «<t  a  lenient  that  he  became  the  holder  by 
trun^fiT  Iw'inre  maturity,  dcH»s  not  imply  that 
he  was*  a  purchaser  in  any  sense  or  received 
tlieni   on  any  con?si<leration  whatever. 

rn<lrr  the>e  cireinnstanees  the  plaintiff  can 
ooiupy  no  better  position  than  .Mes<»rvy.  to 
wh«»m  the  bonds  were  originallv  delivered  bv 
the  c<Nunty  judge. 

If  Meservy  had  been  plaintifT.  ought  the 
jnd;n"»'ut  to  have  Iw^en  other  than  what  it  is  on 
the  ncord  presentetl  to  us? 

He  eoptraeted  t<»  build  the  court-house  and 
149*1  never  built  it  *or  attempt <mI  to  do  so. 
He  receivetl  under  this  contract  $l(MMK>  of 
what  pui'portwl  to  be  the  Iwmds  of  the  eotuity. 
Tlie-ie  bonds  were  signetl.  and  the  ctnuity  •<eal. 
whieh  was  neces«<arv  to  their  validitv.  afiixed 
by  a  person  assuming  to  act  as  county  judge 
in  nu«Ubcr  count  v.  at  tlH»  place  where  >feservv 
r«*>itliMl.  and  as  soon  as  the  transaetiou  was 
eimipbted  om-  of  the  bonds  .was  *:iven  by 
MeMMvy  as  a  giatnity  to  the  p<Msnn  who  had 
fhu?*  plaved  the  pari  of  eoinity  judge.  That  the 
County  judge  !«hould  have  left  his  own  comity 
and  his  ollieial  place  of  business,  shouhl  have 
put  th<»  s4m|  nf  the  comity  in  his  poeket,  and 
gone  to  iiH*et  Meserxy  in  a  place  without  the 
limit*  of  his  juriMlietion.  should  there  have 
eoneoeted  these  ImhuI?*.  and  on  delivi-ring  ten  of 
them  to  Mesrn*A"  have  rec<'ived  Iwiek  (»ne  of 
them  without  any  cwn-^ideration  but  ATeservy's 
'*;itisfaetion  at  the  completion  of  the  transac- 
tion, and  that  this  «>!touM  ereat«»  in  Me-!<Tvy's 
favor  a  right  ol  action  against  the  county,  is 
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more  than  we  can  affirm.  That  the  court-house 
was  not  built  is  only  the  natural  result  of  such 
a  proceeding.  Tliat  the  bonds  should  turn  up 
in  the  possession  of  some  one  else  was  to  Ik'  ex- 
pected. But  to  hold  that,  after  all  this  was 
shown  in  defense,  such  holder  should  have  a 
judgment  on  those  bonds,  without  any  ])roof 
that  he  purchased  them  for  value  or  that  he 
gave  any  consideration  for  them  at  all,  is  in 
our  judgment  pushing  the  doctrine  which  gives 
sanctity  to  negotiable  paper  beyond  any  just 
principle  or  any  decided  case. 

Wc  Ihhik  the  judgment  of  the  Cirmit  Court 
icUB  right,  and  it  is,  accordingly,  affirmed, 

■ 

Mr.  Justice  Clifford,  dissenting: 

Coupons  attached'  as  interest  warrants  to 
bonds  for  the  payment  of  money  lawfully  is- 
sued by  municipal  corporations  ai-e  neg«»tiablc 
instrunients,  and  as  such,  when  they  are  pay- 
able to  order  and  are  indorsed  in  blank,  or  arc 
made  payable  to  l)carer,  are  transferable  by  de- 
livery a  lid  are  subject  to  the  same  eonimeicial 
rules  an<l  regulations,  so  far  as  *re-  [*150 
spects  the  title  and  rights  of  the  holder,  as  ne- 
gotiable bills  of  exchange  and  promissorv  notes. 
White  v.  i?.  Co,  21  How.  575,  1«  L.  cd.  221; 
Murray  v.  Larttiicr,  2  Wall.  110,  17  L.  hI.  857; 
Morati  V.  Mioini  Co.  2  Black.  722.  17  L.  ed. 
;W2:  Mercer  Co.  v.  H ticket t,  I  \\all.  H.3.  17  L. 
ed.  548:  (Setpcfce  v.  Diihuqiir.  1  Wall.  17(».  17 
L.  ed.  520:  Mryrr  v.  .Muscatine,  1  Wall.  ;*85» 
17  L.  ed.  5tl4. 

Holders  of  such  instruments,  if  the  same  arc 
indorsetl  in  blank  or  are  maile  payable  to 
bearer,  stanil  upon  the  same  footing  as  the  hold- 
ers of  negotiable  bills  of  exchange  or  prouiis- 
sc»rv  notes,  and  are  as  etfeetuallv  shielded  from 
the  defense  of  prior  equities  iK-tweeu  tlw  orig- 
inal parties  to  the  in<itruiuent.  if  unknown  to 
them  at  the  time  of  the  transfer,  as  the  hold- 
ers of  anv  other  class  of  negotiable  instruments. 
Chester  V.  Dorr,  41  X.  Y.  282;  Turnlmll  v. 
Hoiryer,  40  N.  Y.  4(iO. 

Such  instruments  arc  protected  from  de- 
fenses of  the  kind  when  in  possession  of  an  in- 
dorM*e.  not  merely  because  they  are  negotiable 
but  also  because  they  are  regarded  as  eommer- 
cial  instninients.  and  as  such  are  favm-ed  as 
well  on  aocramt  of  their  negotiable  rpialitv  as 
their  general  convenience  in  mi'rca utile  affairs. 
ThomiMoti  V.  Istr  Co.  A  Wall.  327.  I«  h.  ed. 
177:  Pari-  Knuf.'  v.  \Vntso,t,  42  X.  Y.  A\)'>. 

Bonds  for  the  payment  of  m<Miey,  with  inter- 
est warrants  attached,  are  now  universally 
classed  with  bills  of  exchange  and  promissory 
notes  as  negotiable  instruments,  and  as  such 
are  everywhere  encouraged  as  a  safe  ami  con- 
Vi'uicnt  medium  for  the  settlement  of  balanees- 
ainoug  mercantile  men:  and  any  emirse  of  ju- 
dicial decision  calculated  to  withdraw  such  in- 
struments from  the  operation  of  the  general 
rules  of  commercial  law  usually  ai)plied  in  c«m- 
troveiMes  respecting  the  title  to  the  same,  or 
to  restrain  or  impede  their  free  and  unembar- 
rass«Ml  cireulat«on.  would  1m'  contrary  to  the 
soundest  principles  of  public  poliev.  <i<nuhnan 
v.  filinomls,  20  How.  304.  15  L.  wl'.  040. 

On  the  first  day  of  <letobcr.  18t»0,  ten  bonds, 
each  for  the  sum  of  -M.OOO.  payable  to  liearer, 
one  eaeh  succ-ceding  year  till  the  whole  sum 
wa^  ]»aid.  with  interest  at  the  rate  of  ten  per 
centum  per  annum,  were  issued,  by  the  defeml- 
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ant  corporation  "for  the  purpose  of  erecting  a 
161  "*]  court-house  •in  Sac  City,  the  county- 
seat  of  the  county/'  as  alleged  in  the  recitals  of 
each  bond.  They  were  numbered  from  one  to 
ten  inclusive,  and  they  also  contained  the  re- 
'Cital  that  the^  "were  issued  by  the  county  in 
accordance  with  a  vote  of  the  legal  voters 
thereof  at  a  special  election »  hoi  den  on  the 
'day  therein  mentioned,  pursuant  to  a  procla- 
mation made  by  the  county  judge,  according  to 
the  statutes  of  the  state  in  such  case  made  and 
provided. 

Annexed  to  the  several  bonds  were  the  cou- 
pons, one  or  more,  as  provided  in  the  same,  for 
the  payment  of  the  annual  interest,  and  the 
plaintiff  heinj?  the  holder  of  twenty-ftve  of  those 
•  coupons  instituted  the  present  suit  to  recover 
thf  amount,  together  with  six  per  cent  inter- 
est from  their  maturity,  and  he  alleged  in  his 
decluration  that  lie  was  the  holder  and  owner 
of  the  coupons  therein  described;  that  he  re- 
ceived the  same  in  good  faith  before  their  ma- 
turity: and  that  he  paid  value  for  the  same  at 
the  time  of  their  transfer;  that  the  bonds  and 
coupons  were  issued  by  the  county  under  and 
by  virtue  of  a  legal  and  competent  authority 
conferred  upon  the  officers  and  agents  of  the 
•county,  and  that  the  same  are  valid  and  legal 
claims  against  the  defendant  corporation. 

Most  of  the  allegations  of  the  declaration  are 
denied  in  the  answer,  but  the  defendants  do  not 
specifioiUy  deny  that  the  plaintiff  paid  value 
for  the  coupons  at  the  time  he  became  the  hold- 
'^r  and  owner  of  the  instruments.  They  deny 
'that  any  such  election  as  that  set  forth  was 
ever  called  or  held,  or  that  the  county  judge 
liad  any  authority  to  call  such  an  election,  or 
to  make  any  contract  to  build  a  court-house  or 
to  issue  any  such  bonds  or  coupons,  or  that  any 
•such  bonds  or  coupons  were  ever  issued,  and 
they  append  to  those  specific  denials  a  general 
denial  of  each  and  every  allegatior\  of  the  dec- 
laration, which  really  amounts  to  nothing  in 
nny  case  in  that  jurisdiction,  as  the  Code  of 
the  state,  which  is  adopted  by  the  circuit  court, 
provides  that  every  material  allegation  of  the 
declaration  not  denied  in  the  answer  shall  be 
-considered  as  admitted.  Revision,  531.  Where 
152^  j  the  general  issue  may  *be  pleaded,  the 
rule  would  be  different ;  but  the  Code  expressly 
abolishes  the  general  issue  and  adopts  the  rule 
that  every  material  allegation  of  the  declara- 
tion is  admitted  unless  it  is  specifically  denied 
in  the  answer.    Revision,  608,  519. 

Apart  from  the  proceeding  denials,  the  de- 
fendants also  allege  that  the  bonds  and  coupons 
nwere  issued  without  authority,  and  that  the 
plaintiff,  at  the  time  he  purchased  the  same, 
4iad  full  knowledge  of  those  facts. 

Special  matters  in  avoidance  of  the  claim  of 
the  plaintiff  are  also  set  up  as  a  defense  in  the 
thini  article  of  the  answer,  in  which  the  de- 
fendants allege  that  the  county  judge,  or  the 
person  claiming  to  act  as  such,  enterejd  into  a 
contract  for  the  building  of  a  court-house  at 
Sac  City,  the  county-seat  of  the  county,  to  be 
•commenced  and  completed  at  the  times  therein 
specified:  that  the  county  judge  agreed  and 
undertook  in  behalf  of  the  county  to  pay  the 
contractor  for  erecting  and  completing  the 
court-house  the  sum  of  $10,000,  and  to  issue 
the  bonds  of  the  county  to  that  amount,  as  de- 
scribed in  the  declaration;  that  the  bonds  and 
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coupons  were  subsequently  issued  in  pursuance 
of  the  contract,  and  that  they  were  delivered 
to  the  contractor,  but  that  the  contractor 
wholly  failed  and  refused  to  buUd  the  court- 
house, whereby  the  consideration  of  the  bonds 
and  coupons  wholly  failed;  and  the  defendants 
allege  that  the  plaintiff,  at  the  time  he  pur- 
chased the  bonds,  had  full  and  complete  knowl- 
edge of  all  these  facts,  and  that  ne  took  the 
same  subject  to  the  rights  and  equities  of  the 
defendant  corporation. 

Before  the  trial,  the  parties  filed  a  stipula- 
tion in  writing,  agreeing  that  the  case  might  be 
heard  and  determined  by  the  court,  without 
the  intervention  of  a  jury,  and  the  record  shows 
that  it  was  so  determined.  Where  the  case  is 
so  tried  the  finding  of  the  court  may  be  either 
general  or  special,  and  the  express  provision  is, 
that  the  finding  shall  have  the  same  effect  as 
the  verdict  of  a  jury.    13  Stat,  at  L.  501. 

Exceptions  may  be  taken  to  the  rulings  of  the 
court  made  in  tne  progress  of  the  cause,  and 
when  the  rulings  are  duly  •presented  by  ['153 
a  bill  of  exceptions,  they  may  be  re-examined  in 
this  court  by  writ  of  error,  if  it  is  an  action  at 
law,  or  by  appeal  if  it  is  a  suit  ip  equity.  Evi- 
dently, when  the  finding  is  general,  the  legal 
ettect  of  the  proceeding  is  in  every  respect  the 
same  as  the  verdict  of  a  jury  at  common  law,  as 
nothing  is  open  to*  re-examination  except  the 
rulings  of  the  court;  but  when  the  finding  is 
special,  it  is  expressly  enacted  that  "the  review 
may  also  extend  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support  the 
judgment." 

Special  findings  were  made  by  the  court, 
from  which  it  appears  that  the  questions, 
whether  a  court-house  should  be  erected  to  cost 
$10,000  in  the  bonds  of  the  county,  and  whether 
a  tax  sufficient  to  liquidate  the  demands  as  they 
became  due  should  be  annually  levied,  were 
duly  submitted  to  the  voters  of  the  county; 
that  the  propositions  were  adopted,  at  a  special 
election  held  on  the  day  therein  mentioned,  by 
a;  majority  of  all  the  votes  cast  at  the  election, 
and  that  the  proposition  and  the  order  for  the 
submission  of  the  same,  together  with  a  state- 
ment of  the  result  of  the  election,  were  after- 
wards entered  and  recorded  at  large  in  the 
minute  book  of  the  county  court,  as  alleged  by 
the  plaintiff:  that  the  county  judge  made  the 
contract  for  the  erection  of  a  court-house,  as 
alleged,  and  that  he  executed  in  behalf  of  the 
county  the  ten  bonds  described  in  the  declara- 
tion, affixing  thereto  his  signature  as  such 
county  judge  and  the  lawful  seal  of  the  county, 
and  that  he  delivered  the  same  to  the  contractor 
in  pursuance  of  the  terms  of  the  contract,  and 
that  correct  copies  of  the  bonds  and  coupons 
are  contained  and  set  forth  in  the  record.  Had 
the  findings  of  the  court  stopped  there,  all,  un- 
doubtedly, would  agree  that  the  plaintiff  ought 
to  recover,  as  it  is  universally  admitted  that 
the  transferee  of  a  negotiable  instrument,  made 
payable  subsequent  to  its  date,  holds  it  clothed 
with  the  presumption  that  it  was  negotiated  to 
him,  at  the  time  of  its  execution,  in  the  usual 
course  of  business  and  for  value,  and  without 
notice  of  any  equities  between  the  prior  parties 
to  the  instrument.  Goodman  v.  Harvey^  4  Ad. 
&  Ell.  870 ;  Goodman  v.  Bimonds,  20  How.  30.5, 
15  L.  ed.  041 ;  A'ojron  v.  DeWolf,  10  Gray.  346. 

•Such  is  the  settled  rule  of  commer-  f*154 
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>«•!  law  applicable  to  negotiable  instruments, 
and  it  was  so  framed  and  is  so  administered  in 
ordf-r  to  encourage  the  free  circulation  of  tie- 
jrot  iable  paper  by  j^iving  confidence  and  security 
to  those  who  receive  it  for  value,  and  this  prin- 
•oiple  is  so  compreliensive  in  respect  to  "^ueh  ne- 
gotiable instruments  as  pass  by  delivery,  that 
the  title  and  possession  are  considered  as  one 
and  inseparable,  and  in  the  absence  of  any  ex- 
planation, the  law  presumes  that  the  party  in 
po-".ession  holds  the  instrument  for  value  lintil 
the  wntrary  is  made  to  appear,  and  the  burden 
•of  proof  is  on  the  partv  impeaching  his  title. 
^yhf<hr  V.  Guild,  20  Pick.  551:  CoUinit  v. 
Marfm,  1  Bos.  A  P.  648:  Miller  v.  Rmu*,  1 
Burr.  452:  Peacock  v.  Rhodes,  2  Doug.  633; 
iimnt  V.  Vaughan,  3  Burr.  1516;  Lavson  v. 
\\est<m,  4  Esp.  56. 

In  the  ordinary  course  of  business  the  holder 
Is  presumed  to  be  ptima  facie  a  holder  for  value 
and  he  is  not  bound  to  introduce  any  evidence 
to  ''how  that  he  gave  value  for  the  instrument 
until  the  other  party  has  clearly  proved  that 
the  consideration  of  the  instrument  was  illegal. 
v>r  that  it  was  fraudulent  in  its  inception,  or 
that  it  had  been  lo^t  or  stolen  before  it  came  to 
the-  poss*e*8ion  of  the  holder.  Storv,  Bills,  4th 
ed.  I  4H):  Byles,  Bills.  10th  ed.  119:  Mills  v. 
Rorhcr.  1  Mees.  k  \V.  425 ;  Sisfermans  v.  Field, 
^  Gray,  336. 

Pcrssession,  even  without  any  explanation,  is 
prima  facie  or  presumptive  evidence  that  the 
bolder  is  the  proper  o\vner  or  lawful  possessor 
Of  tlif-  instrument,  and  Judge  Story  <ays  that 
not  hint:  short  of  fraud,  not  even  gross  iiegli- 
>rence,  is  sufficient  to  overcome  that  presump- 
tion and  invalidate  the  title  of  the  holder  as  in- 
ferred from  posse-^sicn.  Story.  Bills,  i  415; 
Vth'r  V.  Rich.  10  Ad.  k  Ell.  784:  Bailey  v. 
Bid>t>fl}.  13  Mecs.  k  W.  73:  Raphatl  v.  Bk.  of 
Emjhtnd.  33  Eng.  L.  k  E.  276:  Steph*'us  v. 
FostfT.  i\  Carr.  k  P.  280:  Arhouin  v.  .{ml*  rmyn, 

I  Ad.  k  Ell.  (X.  S.)  498. 

In  this  last  case  Lord  Denman  said:  ''The 
own*  r  of  a  bill  is  entitled  to  recover  upon  it  if 
he  camf  by  it  honestly,  and  that  fact  i**  implied 
prima  facie  bv  possession,  and  to  meet  the  in- 
ference «o  rafsed.  fraud,  felony,  or  -^om**  such 
Tnatter.  must  be  proved."  Wtfman  v.  Fisk\  3 
Allen.  238:  Bailey  v.  BidirclL  13  M«mvs.  k  W. 
T6:  ffmifh  v.  Braine,  10  Ad.  k  Ell.  » X.  S.i  244. 
155^1  •Coupon  bonds  of  the  ordinary  kind. 
pavaMe  to  bearer,  said  the  court  in  the  case  of 
Munav  v.  Lardner.  2  Wall.  121.  17  L.  ed.  859, 
-pass  b}'  delivery,  and  a  purchaser  of  thom  in 
jrood  faith  is  unaffected  by  want  of  title  in  the 
render,  adding,  what"  is  undoubted  law.  that 
the  burden  of  proof  on  a  question  of  *uoh  faith 
lies  on  the  party  who  assails  the  poss»»ssion. 
Ranpfrr  v.  Ctiry,  'l   Met.  309. 

Apply  those  rules  fh  a  «uit  in  the  name  of 
the  tT.'insferee  against  the  maker,  and  it  is  clear 
that  t)ie  plaintiff,  where  the  case  is  tri»Hi  to  the 
iurv  under  the  general  issue,  has  nothing  to  do 
<\cept  to  prove  the  «*ignatures  to  the  instru- 
Tnent  and  introduce  the  same  in  evidence,  as 
the  instrument  goes  to  the  jury  clothed  with 
the  presumption  that  the  plaintiff  Inv.ime  the 
hold<  r  of  the  same  for  value  at  its  date  In  the 
usual  course  of  business,  without  notice  of  any- 
thing to  impeach  his  title.  Pettee  v.  Pnmt,  3 
Cray.  503:  Bk\  of  Leighfon,  Law  Rep.  2  Kxch. 
61 :  Way  V.  Richardson,  3  Gray,  413. 
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Clothed,  as  the  instrument  Is,  with  tho9e 
several  presumptions,  the  plaintiff  is  regarded 
as  a  bona  fide  holder  for  value,  without  notice 
of  any  equities  between  the  antecedent  parties 
and,  therefore,  is  entitled  to  recover  upon  the 
instrument  notwithstanding  any  defect  or  te- 
firmity  in  the  title  of  the  person  from  whom 
he  derived  it,  as.  for  example,  even  though  such 
person  may  have  acquired  it  by  fraud,  or  even 
by  theft  or  robl)erv. 

Chit.  Bills,  12th  ed.  257;  Bk.  r.  Macleod,  7 
Moore,  P.  C.  35;  Backhouse  v.  HairisoHf  5 
Barn,  k  Ad.  1105. 

Comment  was  made  at  the  argument  upon 
the  matter  stated  in  the  third  finding,  that  the 
order  for  the  submission  was  not.  in  fact,  re- 
corded in  the  minute  book  of  the  county  court 
at  the  time  it  purports  to  have  been  entered; 
but  the  same  finding  shows  that  it  purports  to 
have  been  recorded  at  that  time:  and  the  sixth 
finding  shows  that  the  plaintiff  became  the 
holder  and  owner  of  the  twenty-five  cou]>ons 
described  in  the  declaration,  before  maturity, 
and  after  the  entry  of  the  proceedings  in  tie 
minute  book,  which  shows  to  a  demonstration 
that  he,  as  the  transferee  of  the  coupons,  can- 
not *be  affected  by  any  delay  of  the  re-  [*156 
cording  officer  in  entering  the  proceedings  in 
the  minute  book  of  the  county  court. 

Money  may  be  borrowed  by  a  county  to  aid 
in  the  erection  of  public  buildings,  and  it  is 
well  settled  law  that  a  municipal  corporation, 
in  exercising  such  an  authority,  may  issue  its 
bonds  as  the  means  of  accomplishing  the  ob- 
ject. 

Code,  I  114;  Revision,  §  250;  Hull  v.  Mar- 
shall Co.  12  Iowa,  142;  Rogers  v.  Burlington. 
3  Wall.  666,  18  L.  ed.  83:  Seybeit  v.  Pittsburg, 
1  Wall.  272,  17  L.  ed.  553. 

When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities, 
the  settled  rule  in  this  court  is  that  the  1>ona 
fide  holder  has  a  right  to  presume  that  they 
were  issued  under  the  circumstances  which  give 
the  requisite  authority,  and  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  commer- 
cial paper.  {Supervisors  v.  Schenck.  5  Wall. 
784,  18  L.  ed.  559:  fielpcke  v.  Dubuque.  1  Wall. 
203.  17  L.  ed.  524:  Hociety  for  Savings  v.  Xeir 
London,  29  Conn.  174;  Tash  v.  Adams,  10  Cush. 
252. 

Objection  to  the  validity  of  the  bonds  and 
coupons  is  also  made  becau'^e  the  third  finding 
of  the  court  shows  that  the  proceedings  were 
not  recorded  till  after  the  county  judge  had 
ceased  to  have  jurisdiction  over  the  financial 
business  of  the  countv.  Reference  is  there 
made  to  the  fact  that  the  power  to  make  such 
orders  and  to  submit  stich  questions  to  the 
people  of  the  county  had  before  the  proceed- 
ings were  recorded,  been  transferred  from  the 
countv  judge  to  the  su|)ervi.sor8  of  the  county, 
but  tliis  court  held,  in  the  case  of  (^uf>crrisors 
V.  Schenck,  5  Wall.  780,  18  L.  ed.  558,  that  such 
an  irregularity  would  not  invalidate  such  se- 
curities in  the  hands  of  subsequent  holders 
without  notice,  and  there  can  l>e  no  doubt  that 
the  rule  as  there  laid  down  is  correct.  By  the 
findings  it  appears  timt  the  plaintiff  became 
the  holder  and  owner  of  these  coupons  before 
maturity  and  after  the  proceedings  were  cor- 
rectly entered  in  the  minute  book,  and  it  is 
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not  found,  nor  could  it  be,  thnt  he  hnd  tmy  no- '  to  whom  it  may  be  transferred  before  the  <hiy 
tice  Mhatever  of  the  supposed  irrojnilarities.  i  of  {laynient.  wilhout  claiming. to  set  off  any  de- 
Jfl.  V.  Dela field,  8  Paige,  533,  2  Hill,  177.  '  mand  which  he  then  has  or  may  acquire  agitinAt 
157^]^  *£vidence  that  he  had  notice  of  any  '  the  promisor.  Possession  is  plenary  evido.nce 
defect  in  the  title  is  entirely  wanting,  but  the  |  of  title  "until  other  evidence  is  produce*!  to 
caso  of  the  plaintiff,  in  respect  to  the  pa\-ment  i  control  it."  Pettee  v.  J'rout,  3  Gray,  50;{; 
of  value,  does  not  depend  solely  nor  chiefly  up-  |  Moftcc  v.  Badger,  34  X.  Y.  248;  Hoffe  v.  Ijan- 
on  the  presumption  to  that  effect,  which  always  ;  ftinti.  tMi  X.  Y.  137. 

arisi's  in  favor  of  a  transferee  from  the  posses-  W  here  the  theory  that  the  plaintiff  paid 
sion  of  the  instrument.  I'sually  that  presump-  ;  value  for  the  iubtrument  depends  solely  uj>ou 
tion  is  considered  sulhcient,  but  the  case  of  the  the  prima  facie  presumption  arising  from  the 
plaintiff  is  much  strengthened  from  the  fact  possession  of  the  intitrument,  the  defendant 
that  the  aKepttion  in  the  declaration  that  he  '  may.  if  the  pleadings  admit  of  such  a  defense, 
paid  value  for  the  coupons  is  not  specifically  pn'vo  that  tlie  instrument  originutcil  in  iUe- 
aenie<l  in  the  answer.  Taken  together,  as  these  gality  or  fraud,  and  tlie  rule  is,  if  he  estiif)Iishes 
spvi-ral  matters  nntst  be,  they  establish  the  con-  '*iicli  a  defense,  that  a  presumption  ariso*  that 
elusion  that  the  plaintiff  did  pay  value  for  a  subsequvnt  liolder  gave  no  value  fur  it.  and  it 
th«'  e<uijK»ns  at  the  time  of  the  transfer,  and  if  is  also  true  that  sucli  a  presumption  wi!I  sup- 
so.  then  he  clearly  is  entitled  to  recover,  as  it  :  port  a  plea  that  the  holder  is  a  holdi-r  without 
is  expn'>^»ly  found  by  the  court  that  they  were  consideration,  unless  the  pn-sumption  is  r«-but- 
transfrrred  to  him  befon*  maturity,  and  it  is  ted  by  the  plaintiff  by  shtiwing  that  \\o  gave 
not  pretended  that  he  haul  any  notice  whatever'  value,  in  which  event  the  plaintiff  is  ^ttill  en- 
of  the  suppose*!  def«'ets  in  the  proceedings,  or  titled  to  recover.  Filfh  v.  JomSf  .'»  KIl.  a  111. 
•  »1  any  e<|uities  !H»tween  the  oldigors  of  the  238:  Smith  v.  lirainc.  10  Q.  IJ.  (X.  f>. )  244; 
bon»l«  and  any  prior  holder  of  the  cou|>ons.  //<///  v.  Fcuth<.r8ton€,  3  liurU.  &  X.  2S7 :  Tmkisr 

Nil  eourt-houNe  was  ever  built  by  the  eon-  v.  Mor$iU,  1  Allen.  iViS;  2  Pars.  liilU  i  X. 
traetur,  but  a  vali<l  contract  ftu*  the  erection  of    4.*!?. 

sueh  a  ]»ublic  buihiing  was  made  In'tween  the  "Hut  the  defendant  is  not  permitt«^d  [159 
contraetor  and  the  county  judge,  acting  in  b««-  to  put  llie  plaintiff  to  prcMif  of  the  eoiwi«ii'ra- 
halt  of  the  county,  at  the  time  the  !Hind«  and  tion  he  gave  for  the  instrument  unle-^  Mm*  tie- 
coupons  were  executed  and  delivered,  ant!  it  is  ft-ntlant  can  prove  that  tlic  instnuneir  ^va*  ob- 
we|l-settle<l  law  that  such  an  executory  eon-  taim^l  from  the  d«'feudant  or  from  -oi.:.'  inter- 
tract  is  a  good  consideration  for  a  negotiable  metliate  party  by  undue  im-ans.  ;i-i  li\  ir..ii*l  or 
instrument,  and  that  the  failure  to  perform  the  force,  or  that  it  was  lo^t  or  stolen.  •>;•  tl  it  it 
contract  is  no  defence  to  the  neg(»liable  iustni-  ,  wa*;.  originally  infeclftl  with  illegalit\  ]5v|es, 
nient  in  the  hands  of  an  innocent  holder.  If  I  l^ilN.  lOlh  eil.  Ill):  Hum  ii  v.  Toirrrs.  •'.  Kxeli. 
one  will  ts«ue  his  negotiable  paper  and  send  it  ,  t»"»t'n  Mafhrr  v.  Muidstotit .  I  ('.  B.  i  X.  s. ,  2'^»; 
into  the  worhl  in  ctuisideration  of  an  engage-  '  MUfs  v.  lUtrhvi-y  1  Meis.  i-  Wt-ls.  42"):  J'^nivof 
nient  of  the  party  with  whom  he  deals  to  do  v.  i  nitti/'totf,  2  C  ^M.  vV— R.  IsO. 
some  act  for  his  iH^nefit  in  the  future,  he  de-  Noiliing  of  the  kind  wh*  fr»und  by  rl:**  eir- 
clares,  in  elleet.  that  he  will  pay  the  n«»te  or  ^uii  curt,  and  the  only  evi.hner  iutpMbm-d  to 
bill  aecnrding  to  its  tbrms  to  anyone  who  shall  support- nny  sueh  theory  \\a*  what  i-.  •{•••.lilml 
beM'nir  the  holder  for  value  in  the  usual  course  in  tlie  tilth  finding  ot  tin-  e«»urt.  Iiy  whi»-1.  it  ap- 
oi  bn^ine^s,     Duris  v.  ]frCirudif,  17  X.  Y.  2.*V2.     p»'ar>  that  the  county  jutljfe  Mgned.  *«•  *!  •  1  and 

(.'onojderat  ions  founded  upon  rifiproeal  prom-  delivered  the  bouiU  c.n<l  coupons  to  l!i"  '-ou- 
ise*!  Of  the  parlies  are  of  eonunon  <»cc!U'rene»'  in  traitor  at  Fort  Dodge,  in  the  counly  •>f  W  e!i- 
busJiiess.  nnl  bills  and  notes  sup])orted  by  sueh  ster.  in  th.u  state,  and  i»oi  in  the  r«iiiniy  of 
eonsitlerat ions  have  always  been  held  valid.  an<l  >*ae.  a*  r«*eiied  in  the  respeciive  ImmpI-.  and 
the  principle  js  as  a|»p1icable  to  corporations  a^  that  l!ie  eontraetor  gave  one  of  the  bond-  a*  a 
individuals.  ;L'raiiiit>    to  the   eiuuay   .JMii;:e  as   H,n>ii    »,   the 

ISS^'i  "'Interest  warrants  or  coupons,  each  |  same  were  ddivefed  to  him  liv  the  e.iji*  i  Mjor. 
for  the  siuu  of  .'^K»0  for  the  annual  instalments^  Nneh  evi.lvuce.  if  it  had  been  intr-i  Itieid  to 
of  interest,  were  ainiexed  to  each  boml.  payable  n  jury,  might  pos>ibly  have  liad  som..  .!i'.»ht 
at  the  Aletropolitan  Hank  in  the  city  of  Xew  i  tendeuiy  to  prove  iraud  in  the  iheepii  •;,  -if  ilie 
York,  an«l  the  concluding  reeital  of  each  bontl  I  in-ir',uuents.  and  it  juay  aKo  be  c«»n.'l.M!  'liat 
was  as  follows:  **rn  witness  whereof  T.  Ku;;ene  tiie  faet  reported  that  the  contractor  utv  •  one 
Cri^s.  county  jmlge  of  said  county  of  Sae.  have  !  of  the  bonds  l<»  the  county  juilge,  w-mll  have 
ln*rennto  .-itlixed  my  name  and  eaii^ed  the  seal  i  been  aunii^sible  in  evidence,  as  a  cirenj,:^?  :mm*« 
of  Sac  county  to  lie  attachetl.  at  Sac  City,  the'  teudini;  to  jirove  the  same  tiie<nT.  but  if  'be 
tir*t  dav  of  October,  A.  D.  one  thousaml  eiudit  jinv  diil  not  tind  that  the  instruments  were 
liuudnd  and  sixty."  fraudulent  in  their  inee^ition.  n  eoun  ••!  •  ::.irs 

Title  and  possession  of  such  coupons  are  one  eould  not  supply  the  ♦•mi-*i<»n.  as  tie-  .v^^  of 
nn>i  iUM'oarable.  as  the  holder  is  entitled  to  tie  .  (oiij're^^  does  not  give  to  this  ct»urt  pi -v -r  to 
same  privileges  and  inniumities  ns  an  indorsee  do  more  than  "to  review  tin  i|uesiiun-«  !ir-.«'r 
liavinj:  taken  a  note  by  indorsenlent  in  theed  in  the  bills  of  exccplif'U,  and  to  dfi  •iniiue, 
eonr*i'  of  businc'^s  before  it  has  iK'Comc  due.  He  j  where  the  tintlin;;  is  -peeial."  whether  tl;*  r-ots 
is  nnj  «^id»iect  to  any  equities  as  lietween  the;  found  are  sullieient  to  support  the  judi»n»'  '. 
pronnsor.and  the  ovigiual  payee,  nor  to  the  set-  j  I'ld^  ss  the  finding  is  sprcial  the  act  of  '"on- 
off  of  any  debt,  legal  or  equitaldc,  whieb  the  '  gre-s  doe*  n<»t  givi-  this  court  jurisdi«*ii.in  to 
latter  may  owe  to  the  former.  •  re-examine  anything  except   the  rulini*^  <»?"  l!'<* 

r»v  giving  a  negotiable  iu'^trument  payable  to  ]  court,  but  when  the  finding  is  special  tht^  eourt 

bearer  at  a  future  day  the  maker  of  the  insiru- i  may  al^  determine  the  ipn-stion   whetls  »r  tho 

inent  promises  to  par  the  amount  to  anv  person    factu  *l*ound  are  rsufii»  i«nt   lo  sninHMt    [160 
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"the  judgment,  showing  to  a  demonstration  that 
the  special  findings  of  the  court  are  regarded 
as  governed  by  the  same  rules  as  the  special 
Terdict  of  a  jury. 

They  must  be  governed  by  the  same  rules  as 
A  special  verdict  because  they  are  required  to 
be  reviewed  **upon  a  writ  of  error,"  where  the 
suit  is  an  action  at  law,  and  the  22d  section  of 
the  judiciary  act  provides  that  there  shall  be 
no  reverHal  of  a  judgment  in  an  action  at  law 
for  -any  error  of  fact  in  any  case  removed  here 
under  that  section.    1  Stat,  at  L.  85. 

Forty-five  years  ago  this  court  decided  that 
matters  of  fact  in  actions  at  law,  brought  here 
by  writ  of  error,  could  not  be  submitted  to  the 
judgment  of  this  court,  and  the  rule  adonted  on 
that  occasion  has  never  been  qualified  by  any 
subsetjuent  decision.  Barnes  v.  Williama^  11 
Wheat.  416;  Shanklnnd  v.  Washington,  5  Pet. 
S97;  Suvdam  v.  Williamson,  20  How.  434,  15 
L.  ed.  980. 

Authority  to  determine  issues  of  fact  brought 
here  untforthat  provision  does  not  exist  in  this 
court,  no  matter  what  may  be  the  evidence  as 
reported  in  the  record,  as  the  power  to  try  and 
determine  the  facts  is,  by  the  express  teriii^  of 
the  act.  vo?tod  in  the  circuit  court,  and  not  in 
the  Supreme  Court.  All  tliis  court  can  do  is  to 
To-ex«minf  the  rulinj;'*,  if  any,  presented  in  the 
bill  of  exceptions  and  to  detennine  whether 
**the  facts  found,"  that  is,  the  facts  found  by 
the  circuit  court,  are  Huflficient  to  sup|)ort  the 
judjrment  rendered  thereon  by  tliat  court;  and 
in  making  that  determination  the  Supreme 
Court,  acting  as  a  court  of  errors,  must  be 
governed  exclusively  by  the  facts  found  in  the 
circuit  court  to  which  the  writ  of  error  is  ad- 
dressed. 

Fraud  in  the  inception  of  the  bonds  and 
coupons  h  not  found  by  the  circuit  court,  and 
in  thi*  absence  of  such  a  finding,  it  is  settled 
law  that  the  holder  is  presumed  to  be  a  holder 
for  value  in  the  umial  course  of  husine.'*rt.  juid 
without  notice  of  any  equities  between  the  ante- 
co<lrnt  parties.  He  is  presumed  to  be  a  holder 
161*]  for  \alue,  and  the  Supreme  Court,  *as 
a  court  of  errors,  cannot  import  into  the  special 
finding  by  intendment  anything  which  the  find- 
ing dc»e?*'not  contain.  Mere  <»videiice  of  iVmhI 
cannot  be  taken  into  consideration  by  this 
-court  in  a  case  brought  here  by  a  writ  of  error 
under  that  act  of  Congress,  as  the  jurisdiction 
of  the  court  is  expressly  limited  to  a  review  or 
Te-<'xanii nation  of  the  *  questions  whether  tlie 
findings  of  the  circuit  court  are  sufficient  to 
sup|K»rt  the  legal  conclusion  adopted  by  the 
circuit  court.  Such  findings  cannot  be  enlarged 
by  intendment  any  more  than  a  special  verdict, 
and  it  is  the  very  essence  of  a  special  verdict 
that  the  juiy  should  find  the  facts  on  which 
the  appellate  court  is  to  pronounce  the  judg- 
ment acc<»rding  to  law,  and  the  court  in  giving 
judgment  is  confined  to  the  facts  so  found. 

K«»reate«l  decisions  of  this  court  have  deter- 
mined that  every  special  verdict,  in  order  to 
enable  the  appellate  court  to  act  upon  it,  must 
finti  the  facts  and  not  merely  state  the  evidence 
of  facts,  ns  where  it  states  the  evidence  merely, 
without  stating  the  conclusions  of  the  jury,  a 
roin-t  of  iTvo'-s  cannot  act  upon  such  matters 
fren  though  the  evidence  reported  may  be  sulli- 
euMii  to  justify  the  assumed  conclusion.  Suy- 
dam  V.  Wiliiamaon,  supra, 
11  Wall. 


Jurisdiction  to  adjudicate  upon  evidence  in  a 
suit  brought  here  under  the  22d  section  of  the 
judiciary  act  is  not  conferred  upon  this  court, 
nor  can  this  court  perform  the  office  of  a  jury 
by  drawing  the  conclusions  of  fact  from  the 
evidence  given  at  the  trial,  nor  ia  it  in  the 
power  of  the  parties  to  impose  such  a  juris- 
diction upon  this  court,  as  the  jurisdiction  and 
power  of  the  court  are  settled  and  defined  by 
the  Constitution  and  laws  of  Coiufress,  ^/•n'/ij/ 
v.*  Buruet,  1 1  Pet.  41 ;  United  States  v.  Latid, 
12  Pet,  1 :  Richardson  v.  Boston,  19  How.  263, 
15  L.  ed.  639. 

Nothing  short  of  conclusions  of  fact  will  an- 
swer the  requirement  of  the  law  in  a  court  of 
errors,  whetlier  the  foundation  of  .the  judgment 
is  an  agreed  statement,  a  special  verdict,  or  a 
special  finding  under  the  recent  act  of  Con- 
gress, as  in  the  case  before  the  court.  What  is 
required  is  that  the  findings  shall  contain  the 
conclusions  of  fact,  or,  the  rule  ^is  [*162 
stated  in  a  recent  decision  of  this  court,  *'a 
statement  of  the  ultimate  facts  or  propositions 
which  the  evidence  is  intended  to  establish,  and 
not  the  evidence  on  which  those  ultimate  facts 
are  6up|»osed  to  rest."    Bun-  v.  Des  Moines  Co. 

1  Wall.  102.  17  L.  ed.  562. 

Whether  the  foundation  of  the  judement  be 
a  statement  of  facts,  a  special  verdict,  or  a 
spt»cial  finding,  the  statement  niust  be  suifieient 
in  itself,*  without  inferences  or  comparisons  or 
balancing  of  testimony  or  weighing  evidence, 
to  justify  the  application  of  Ifgal  prineitih'^ 
which  must  determine  the  case.  8e^card  v. 
Jackson^  8  Cow.  412;  United  States  v.  Adams., 
6  Wall.  111.  18  L.  ed.  794;  Mumford  v.  Ward- 
irell,  6  Wall.  432,  18  L.  ed.  760;  3  Bl.  Coin. 
378. 

Where  the  essential  facts  in  a  special  verdict 
are  not  distinctly  found  by  the  jury,  the  su- 
preme court  will  not  re-examine  tliein,  but  the 
court  will  award  a  new  venire  and  remand  the 
cause  to  the  court  below,  as  an  appellate  court 
of  errors  cannot  intend  what  is  not  found,  nor 
can  a  judgment  be  rendered  in  any  case  where 
the  special  verdict  is  defective  in  stating  the 
evidence  of  the  fact  instead"  of  the  fact  itself, 
which  is  the  precise  difliculty  in  the  present 
record.     Barnes  v.   Williams,  II  Wheat.  416; 

2  Tidd.  Pr.  4th  Am.  ed.  896. 

Surtieient  facts,  however,  are  not  rei>ortcd  in 
this  record  to  warrant  a  jury  in  finding  that 
the  bonds  and  coupons  descrilMHl  in  tin*  d^vla- 
Viition  were  fraudulent  in  their  inception,  but  if 
that  were  so  still  there  ought  to  be  a  new  trial, 
that  the  plaintiflf  may  have  an  oi>portunity  to 
show  thst  he  paid  value  for  the  coupons,  in 
which  ^vent  he  would  be  entitled  to  a  verdict. 
•  Full  authority  was  vested  in  the  county  judge 
to  execute  the  bonds,  and  the  mere  fact  that 
he  was  temporarily  in  another  county  of  the 
state  when  he  signed  his  name  to  the  snme  and 
rtftixed  the  seal  of  the  county  thereto,  is  not  of 
itself  sullicient  to  invalidate  the  bonds,  even  if 
the  evidence  l>e  admissible  to  contradict  the 
rwitais  which  the  bonds  contain,  as  those  facts 
are  not  necessary  evidence  of  any  fraudulent 
•intent.  He  may  have  lieen  detained  ['IGS 
there  by  sickness 'or  accident,  and  he  may  have 
executed  the  bonds  while  there  to  prevent  delay 
t>r  a  breach  of  the  agreement  as  to  time  with 
the  contractor. 

Negotiable  securities  of  a  corporation  which 
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upon  their  face  appear  to  have  been  duly  is- 
sued by  the  corporation,  and  in  conformity  with 
the  pioi'isions  of  their  charter,  are  valid  in  the 
hands  oi  a  bona  fide  holder  thereof  without 
notice,  alt\iough  such  securities  were,  in  point 
of  fact,  issued  at  a  place  and  for  a  purpoue  not 
authorized  by  ihe  charter  of  the  corporation. 
Suftcrrisora  v.  Schenck,  5  Wall.  7ft4,  IH  L.  ed. 
550 ;  fitoncif  V.  Ins.  Co.  11  Paipe,  ch.  635. 

Unquestionably,  these  securities  are  in  due 
form,  and  purport  on  their  face  to  have  been 
executetl  at  Sac  City  in  the  county  of  Sac,  and 
there  is  not  a  scintilla  of  evidence  that  the 
plaintiff.  a»  a  subsequent  transferee,  had  the 
slighte<it  knowledge  that  the  recitals  did  not 
speak  the  truth. 

Kvitlcnce  >vas  also  ofTere<l,  as  appears  by  the 
fifth  finding,  that  the  contractor  gave  one  of 
the  bonds  as  a  gratuity  to  the  county  judge  as 
soon  as  they  were  dplivej*ed  in  execution  of  the 
contract.  Such  evidence  might  have  some 
♦  tendency  to  prove  fraud  in  the  transaction,  but 
it  is  not  the  same  thing  as  fraud.  On  the  con- 
tra rv.  it  was  onlv  a  circumstantial  fact  from 
which  an  inference  of  fraud  might  or  might  not 
be  drawn  by  a  jury  or  other  tribimnj  aiithor- 
iznl  to  draw  such  inference  from  all  the  evi- 
dence in  the  case. 

IntVn'necK  of  fact,  said  Tindal.  Ch.  J.,  in 
Tanrrnl  v.  Chnstif.  12  Mees.  &  \V.  .32^.  *  luust 
be  drawn  by  the  jury,  and  cannot  be  drawn  by 
a  enurt  of  errors.*'  Ultimate  facts,  said  Mr. 
Justice  Miller,  or  propositions  which  the  evi- 
dence is  intended  to  estrtblish,  is  what  is  re- 
quired, and  not  the  evidence  on  which  those 
ultimate  facts  are  supposed  to  rest,  and  he 
added  thnt  the  finding  must  be  sufficient  in  it- 
self, without  inferences  or  comparisons  or  bal- 
ancinjT  of  testimony  or  weighing  evidence.  Burr 
V.  Iirg  Moinrs  Co.  supra:  1  Archb.  Pr.  Uth  e<l. 
451. 

164^1  *.\pply  those  rules  to  the  present  case, 
and  it  is  clear  that  the  findings  are  not  suffi- 
cient to  support  the  judgment,  and  that  there 
should  be  a  new  venire,  giving  the  defendants 
an  opportunity  to  show,  if  they  can,  that  the  | 
bonds  were  fraudulent  in  their  inception,  and 
the  plaintiff  an  opportunity  to  show,  if  he  can, 
that  he  paid  value  for  the  coupons  at  the  time 
of  the  transfer. 

Also  di<«senting,  Mr.  Justice  Strons* 


J  X  ERROR  to  the  Circuit  ( <»urt  of  the  United 
States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  ihc 
defendant  in  error,  to  recover  upon  a  certuia 
promissory  note.  Judgment  having  been  givea 
for  the  plaintiff  by  the  court,  sitting  without  a 
jury,  the  defendant  sued  out  this  writ  of  error* 
The  plaintiff  in  error  presented  this  bill  of  ex- 
ceptions, inz.: 

he  it  known  that  on  the  trial  of  this  cause, 
the  counsel  for  defendant  argued  as  follows, 
viz.: 


193']    -LOUIS  F.  OENERES,  Plff,  in  Err., 

r. 

WALTER  L.  CAMPBELL. 

(See  S.  C.  11  Wall.  103-199.) 

Bili  of  exceptions,  need  not  he  sealed — icrit  of 
error — finding  of  court  stands  as  verdict  of 
jury. 

Bill  of  ex  cent  Ions  need  not  be  scaled ;  the  signa- 
ture of  the  junge  Is  sufBclent. 

For  any  error  in  relation  to  the  facts,  a  writ  of 
error  Is  not  the  proper  remedy. 

Accoiidlng  to  the  net  of  Mnreh  3,  18C5,  the  flnd- 
ioff  of  the  court  stands  as  would  the  general  verdict 
ot  a  jury,  and  has  the  same  effect. 

Where  the  propositions  upon  which  the  plaintiff 
In  error  insists  are  not  so  presented  that  this  court 
can  take  cognizance  of  them.  Judgment  will  be  af- 
firmed. 

tXo.  100.] 

Aroucd  Mar.  6,  1811.    Decided  Mar.  27,  1871. 
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The  evidence  shows  that  the  plaintitf  was 
doing  buf^iiu'ss  in  New  Orleans,  and  the  note 
sued  upon  was  dated  at  New  Orleans,  April  4, 
18(il.  payahle  at  the  counting-house  of  Abat, 
(ieneres  k  Co.  iu  Xew  Orleans,  two  years 
after  its  ilate,  lo  the  order  of  and  indorsed  by 
the  dtfendiiiit.  The  suit  was  brought  on  the 
1 8th  Noveiuber.  18G8,  and  the  petition  alleges 
that  at  the  maturity  of  the  note,  lo  wit.  the  7tli 
April.  18(».S.  there  was  a  civil  war  existmij  in 
Umisiana  and  other  states  of  the  L'nion.  and 
that  all  intercourse  between  Xew  Orleans  and 
the  place  of  the  then  residence  of  the  plaintilf,. 
viz.:  the  Parish  of  St.  Helena,  in  Louisiana, 
was  ititerrupted;  and  that  the  petftioner  was 
wholly  unalde  to  make  a  presentment  and  de- 
nnind  of  said  note.  But  the  evidence  shows 
!  that  said  plaintiff  left  Xew  Orleans  iu  the 
,  fall  of  iHlil ;  he  was  doing  business  here; 
;  was  a  regular  negro  trailer  in  the  eity  of 
I  Xew  Orleans:  had  obtained  possession  of 
I  the  notes  sued  on,  and  in  the  course  of  his 
!  business,  when,  in  the  fall  of  1861,  the  city 
•  of  Xew  Orleans  being  then  l»esieged  by  the 
:  Fe«leral  fleet,  the  plaintiff  closed  his  busi- 
ness and  went  to  his  siuuuier  residemv,  on 
the  line  of  the  Xew  Orleans  &  Jackson  Rail- 
j  road  in  the  parish  of  St.  Helena.  The  saiJ 
counsel  argucnl  upon  this  statement  of  tacts, 
j  that  the  impossibility  to  make  a  presentment  of 
;  the  note  at  its  maturity  was  not  what  was 
'  termed  by  the  law  vis  major,  but  a  matter  en- 
tirely of  plaintiff's  own  seeking.  The  plaintiff, 
j  being  shown  to  have  spontaneotisly  so  circum* 
.  stance<l  hims<df  as  to  bring  upon  him  the  al- 
;  leged  impossibility  to  act  at  the  maturity  of 
i  the  note,  is  iiot  entitled  to  the  favor  of  the  tloc- 
trine  contra  non  rahntcni.  etc.  Furthermore, 
the  ssiid  counsel  argued  that  long  before  the 
maturity  of  said  note,  Xew  Orleans  was  in  the 
possession  of  tluj  government,  and  in  virtue  of 
the  President's  proclamation,  inviting  all  loyal 
citizens  to  return,  the  plaintiff  might  have  l»eeii 
here  attending  to  his  business,  if  he  thought 
proper. 

It  is  shown  bv  the  evidence  that  the  road 
from  the  plaint ifr's  house  in  St.  Helena  to  the 
citv  of  Ralrin  Rouge,  was  only  about  fifty 
miles:  tJiat  there  were  a  great  many  people 
who  made  it  a  trade  throughout  the  duration 
of  the  war,  to  travel  between  Baton  Rouge  and 
the  plantations  on  the  river  coast,  to  and  from 
the  Jackson  railroad  station.  A  witness  says,, 
and  he  is  not  contradicte<l:  **!  can't  saiv  when 
Baton  Rouge  was  occupied  by  the  Federals^ 
but  I  believe  it  was  in  1802.  The  communica- 
tions between  Baton  Rouge  and  the  stations  on 
the  Jackson  railroad  were  very  frequent." 

Said  ootinsel  urges  that,  as  the  plaintitf  had 
gone  into  the  lines  of  the  opposite  side,  be 
miffht  iiave  returned  and,  con&cuuently,  the  al- 
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leged  ri8  major  had  no  existence  in  fact.  But 
the  court  overruled  the  pleas  of  prescription 
mnd  of  want  of  protest  urged  by  the  defendant. 

The  said  counsel  furthermore  urged  that  the 
plaintiff  failed  to  make  a  presentment  and  a 
protest  of  the  note,  so  soon  as  freedom  of  ac- 
tion had  been  resumed  throughout  the  country. 
It  is  in  proof  that  the  plaintiff  returned  to  New 
Orleans  in  the  -summer  of  1865,  to  wit,  on  the 
12th  of  June,  1805,  which  was  about  two  years 
and  three  months  after  his  note  had  matured, 
no  protest  from  that  time  was  ever  made.  The 
present  suit  was  filed  on  the  18th  of  November, 
1868.  The  said  counsel  argued  that  under  the 
circumstances  shown,  even  if  there  had  lieen 
hitherto  a  room  for  the  plea  of  vis  major,  there 
was  a  clear  laches  in  not  protesting  in  reasona- 
ble time. 

But  this  plea  was  likewise  overruled  by  the 
court. 

The  said  counsel  argued  that,  under  the  pro- 
visions of  the  Civil  Code  of  Louisiana,  viz.: 
aria.  3420,  3487,  2512,  3488,  et  set/.,  the  rulo 
contra  non  valentcin  will  not  apply,  except  in 
eases  expressly  mentioned,  and  that  tlie«e  ex- 
ceptions do  not  apply  to  the  present  cauMc. 

But  this  plea  was  likewise  overruled  by  the 
court. 

And  lastly,  the  said  counsel  argued,  that  the 
consideration  of  the  note  was  proved  in  the 
evidence  to  be  for  slaves  sold  to  the  maker  and 
was.  therefore,  illegal.  The  testimony  on  this 
point  is  as  follows:  "The  note,  the  whole  of 
it,  was  given  to  Mr.  Campbell,  for  o  purchase 
of  slaves  by  my  mother  from  him.  Mr.  Camp- 
bell, at  that  time,  was  a  slave  dealer  in  New 
Orleans.  He  was  a  regular  slave  dealer,  and 
was  engaged  in  that  business  for  several  years." 

The  said  counsel  argued,  that  such  actions 
could  not  be  held  upon  general  principles,  and 
particularly  were  prohibited  by  art.  128  of  the 
Constitution  of  Louisiana,  as  follows:  "Con- 
tracts for  the  sale  of  persons  are  null  and  void, 
and  shall  not  be  enforced  by  the  courts  of  this 
state.''  J 

But  this  plea  was  also  overruled  by  the  court.  > 

To  all  which  rulings  the  counsel  for  said  de-  ' 
fendant  respectfully  excepts,  and  presents  this,  | 
bis  bill  of  exceptions,  for  the  signature  of : 
bis  Honor,  the  judge. 

(Signed)  E.  H.  Durell.  Judge. 

The  case  Is  further  stated  by  the  court. 

Mr.  If.  Jaiiim  for  plaintiff  in  error: 

While  the  want  of  a  seal  to  the  bill  of  excep- 
tions may  be  a  valid  objection  in  a  case  orig- 
inating in  a  common-law  state,  it  is  not  in  a 
Louisiana  case.  A  seal  is  a  perfectly  meaning- 
less matter  in  the  law  of  Louisiana,  or  of  the 
other  civil  law  countries. 

This  is  a  very  good  bill  of  exceptions.  It 
combines  a  concise  and  clear  statement  of  the 
facts  of  the  case,  with  an  equally  clear  ex- 
planation of  the  points  of  law  which  the  coun- 
sel desired  the  court  to  rule.  If  in  a  few  words 
it  differs  from  the  usual  style  employed  in  such 
documents,  this  may  be  attributed  to  the  cir- 
nimstance  tliat  English  is  not  the  mother 
tongue  of  the  able  counsel  who  drew  it  up.  But 
its  meaning  cannot  for  a  moment  be  misunder- 
stood by  any  candid  reader. 

It  has  the  very  substantial  merit  of  bringing 
the  whole  onse,  both  the  farts  and  the  law,  be- 
fore the  court,  and  this  is  best  proved  by  the 
11  Walu 


fact  that  it  embodies  every  point  noticed  in  the 
brief  of  the  counsel  for  the  defendant  in  error. 

No  reason  can  be  shown  why  this  court 
should  believe  that  the  judge  did  not  know 
what  he  was  signing,  whenever  a  statement  of 
fact  in  the  bill  of  exceptions  commences  with 
the  words,  "it  is  in  evidence,  or  in  proof."  The^ 
signature  of  the  judge  at  the  foot  of  this  paper, 
certifies  it  as  stating  correctly  both  the  facts 
and  the  points  of  law  tliat  were  made. 

Messrs.  Dnnean  O.  Campbell  and  J.  A, 
Campbell^  for  defendant  in  error: 

The  plaintiff,  Generes.  filed  a  bill  of  excep- 
tions, whicli  was"  signed,  though  not  sealed. 
(Thompson  v.  Riggs,  5  Wall.  fiiW,  18  L.  ed.  7()4) 
by  the  court,  to  which  objection  is  now  taken. 
The  plaintiff  reports  the  argument  of  his  rotm- 
sel,  and  concludes  "that  the  court  overrule<l  the 
pleas  of  proscription  and  of  protest  urged  by 
the  defendant."  The  court  does  not  find  the 
facts,  nor  does  it  state  upon  what  facts  or  argu- 
ments the  conclusions  of  the  court  were  found* 
ed.  The  written  testimony  is  contained  in  thc 
record,  and  some  portions  of  it — ^those  select  oil 
by  the  counsel  of  the  plaintiff — ^as.  was  most 
favorable  to  his  argument,  is  referred  to.  but 
it  docs  not  appear  that  the  court  proceeded  up- 
on that  evidence  or  that  it  accepted  the  state- 
ments of  the  argument  as  facts. 

See  case  Morris  v.  Jacl'son^  9  Wall.  12.*).  1!) 
L.  ed.  008,  as  to  the  manner  of  making  up  these- 
cases  for  Supreme  Court. 

Mr.  Justice  Swayne  delivered  the  opinion, 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Tx>uisiana. 
The  plaintiff  in  error  was  the  defendant  in  the 
court  below.  The  action  was  brought  against 
him  as  the  indorser  of  a  promissory  note.  The 
parties,  pursuant  to  the  act  of  Congress  of 
March  .3,  1805,  filed  a  written  stipulation  waiv- 
ing a  jury,  and  tin*  cause  was  tried  by  the 
court.  A  judgment  was  rendered  against  the 
defendant.  He  took  a  bill  of  exceptions.  Na 
facts  were  specially  found  by  the  court. 

The  act  referred*  to  provides  that  the  finding- 
of  the  court  upon  the  facts — which  finding  may 
be  either  general  or  special — shall  have  the 
same  effect  as  the  verdict  of  a  jury;  that 
♦the  rulings  of  the  court  in  the  progren^  [*198 
of  the  CJius*-  may  Ik?  reviewed  by  this  court,, 
when  properly  presented  by  a  bill  of  exceptions, 
and  that  where  the  finding  is  special  tnis  re- 
view may  extend  to  the  sufficiency  of  the  facts 
found,  to  support  the  judgment.  This  act  is 
general  in  its  terms  as  to  the  scope  of  its  oper- 
ation, and  embraces  the  district  of  Ijouisiana. 

There  being  no  special  finding  of  the  facts,, 
the  inquiry  as  to  their  suflficiency  to  support 
the  judgment  does  not  arise. 

Our  examination  of  the  case  must  be  con- 
fined to  the  bill  of  exceptions. 

It  is  objected  that  this  instrument  was  not 
sealed,  as  well  as  signed,  by  the  judge.  Tlie 
statute  of  Westminster  prescribes  a  seal,  but 
no  act  of  Congress  and  no  rule  of  this  court 
contains  such  a  requirement.  Thoujrli  usual  in 
the  practice  of  the  courts  of  the  I'nited  States, 
it  is  not  necessary.  The  signature  of  the  judge 
is  sufficient. 

It  does  not  appear  that  the  defendant  ob- 
jected to  any  of  the  testimony  which  was  ad- 
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mitted.  No  question  relating  to  the  subject  is 
presented  for  our  consideration. 

It  is  shown  by  the  bill  of  exceptions  that  sun- 
•dry  leji^l  propositions  were  argued  by  the  coun- 
sel of  (reneres  and  were  overruled  by  the  court. 
The  entire  bill  is  a  series  of  interlocutions  be- 
tween tlie  counsel  and  the  court,  in  whicli  the 
•evidence  is  referred  to;  but  the  bill  does  not 
purport  to  give  all  the  evidence  upon  either  of 
the  subjects  to  which  the  exceptions  relate. 

In  the  entrv  of  the  judgment  it  is  stated  that 
it  is  given  ''for  reasons  orally  assigned  by  the 
•court."  What  those  reasons  were  is  not  set 
forth.  Whether  they  were  that  there  was  other 
•evidence  besides  that  referred  to  in  the  bill  of 
exceptions,  or  that  the  court  drew  different  con - 
•elusions  from  those  deduced  by  the  counsel,  or 
that  the  court  entertained  different. legal  views 
froii^  those  upon  which,  the  counsel  insisted,  is 
not  disclosed.  Had  the  facts  been  specially 
found  no  such  doubt  could  have  existed.  The 
199*  J  case  *  would  then  have  presented  clearly 
all  the  propositions  to  which  the  attention  of 
the  court  below  was  called,  and  in  relation  to 
"which  it  is  insisted  errors  were  committed. 

For  any  error  in  relation  to  the  facts  a  writ 
of  error  is  not  the  proper  remedy.  If  all  the 
testimony  given  were  set  out  in  the  record  we 
could  not  examine  it  with  the  view  of  deter- 
jnining  whether  it  is  sufficient  to  support  the 
judgment.  Pennocl-  v.  Dialogue,  2  Pet.  1.  If 
suiiiciont,  the  remedy  was  a  motion  for  a  new 
trial,  or  by  having  the  facts  specially  found. 
In  the  latter  case  a  writ  of  error  would  lie 
to  correct  the  wrong,  if  any  were  done.  Ac- 
<jording  to  the  statute  the  finding  of  the  court 
fltandf;  as  would  the  genefnl  verdict  of  a  jury, 
and  has  the  same  effect.  The  plaintiff  in  error 
is  in  the  same  position  fts  if  he  won*  Im»v«*  com- 
plaining thai-  the  jury  erred  in  overruling  the 
points  and  propositions  which  were  argued  to 
them  in  his  liehalf,  and  had  found  for  the  plain- 
tiff when"  they  should  have  found  for  tlie  de- 
fendant. The  evidence  was  closetl,  and  the 
court  was  sitting  in  place  of  a  jury  when  his 
exceptions   were   taken. 

We  are  all  of  opinion  that  the  propositions 
upon  which  the  plaintiff  in  error  insists  are  not 
so  ])rcsented  that  we  Ciin  take  cognizance  of 
them. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, 

204»]    •THE   PHCENTX   IXSURAXCE  COM- 
PANY, Plff,  in  Err., 
r. 
THOMAS   A.   GARDINER,   County  Treasurer 

of  Kings  County. 

(Si»e  S.  C.  11  Wall.  204-210.) 

Jurisdiction    over    state    judgment — eonsfruc- 
lion  qf  state  statute^  irhen  Federal  question. 

It  must  nppenr  from  tljc  record,  and  not  from  i 
any  opinion  of  the  court,  thnt  a  Federal  qii«»stlon 
was  rnlscci.  In  order  to  give  this  court  jurUdlctlon 
over  ft  state  judgment. 

Th^  fon  St  rue  thin  of  stnte  statutes  belonus  to  the 
state  courts,  and  Is  not  a  Federal  question,  which, 
this  court  can  revise  on  a  writ  of  error  to  a  state 
court,  unless  the  state  court  gives  such  a  construc- 
tion to  a  state  statute  as  to  make  It  conflict  with 

Note. — What  adimUeotion  of  ^tnte  cnmia  ran  he 
brought  up  for  review  In  the  Supreme  Court  of  the 
United  fituteA  hit   trrit  of  error  to  those  courts — 
see  note,  62  L.  R.  A.  513. 
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the  Constltatton  or  laws  of  the  United  States,  and 
thereby  deprives  a  party  of  hfs  rights  under  such 
Constitution  or  laws. 

Where  It  does  not  appear  what  construction  was 
given  to  the  state  statute,  this  court  has  no  juris- 
diction. 

[No.  107.] 
Argued  Mar.  9,  1871.    Decided  Mar.  27,  1871. 

iN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

This  case  arose  upon  an  alternative  writ  of 
mandamus  issued  out  of  the  supreme  court 
of  the  state  of  New  York,  in  Kings  county,  to 
compel  the  issue  of  a  certain  certificate  of  in- 
debtedness. 

Upon  the  return  thereto,  judgment  was  given 
for  the  respondent.  The  plaintilf  took  an  ap- 
peal to  the  general  term  of  said  court,  and 
then  to  the  court  of  appeals  of  the  state,  said 
judgment  being  affirmed  by  each  court;  where- 
upon the  plaintilf  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  E.  G.  Benedict  and  Alvin  C.  Brad- 
ley,  for  plaintiff  in  error: 

The  case  made  in  the  writ  clearly  and  em- 
phatically called  in  question  the  validity  of  the 
authority  of  the  state  of  New  York  to  tax  the 
United  States  certificates  of  indebtedness  owned 
by  the  plaintiff  in  error — whereby  those  taxes 
were  legally  imposed,  assessed,  and  collected 
and,  therefore,  the  plaintiff  was  entitled  to 
have,  and  it  was  the  defendant's  duty  to  issue, 
the  certificates  of  county  indebtedness  demand- 
ed. The  state  court,  by  denying  the  peremptory 
writ  and  giving  absolute  judgment  for  the  de- 
fendant, in  effect  decided  that  the  authority  so 
questioned  was  valid  and  the  tax  legal,  and 
that  the  plaintiff  in  error  was,  consequently, 
not  entitled  to  receive,  nor  was  the  defendant 
l»ound  to  issue  to  it  the  certificiUes  demanded. 
The  case  is  not  distinguishable  from  the  Hank 
Tax  Cases.  2  Wall.  200,  17  L.  ed.  793,  and  The 
Bank  v.  Mayor,  7  Wall.  16,  19  L.  ed.  57. 

If  the  record  shows,  either  by  express  aver- 
ment or  by  clear  and  nece;<sary  intendment, 
that  the  constitutional  provision  did  arise,  and 
that  the  court  could  not  have  reached  the  con- 
clusion and  judgment  it  did  reach,  without  ap- 
plying it  to  the  case  in  hand,  then  the  jurisdic- 
tion of  this  court  attaches.  It  need  not  appear 
that  the  state  court  erred  in  it>*  juilgment.  It 
is  sulficient  to  confer  jurij^diction,  that  the 
question  was  in  the  case,  and  that  the  court  by 
it  was  induced  to  make  the  judgment  it  did. 
Furman  v.  Nicholj  S  Wall.  4.5.  l!)  L.  ed.  .37(K 

In  truth,  the  record  in  the  case  now  at  bar 
presents  no  question  but  whether  certificates  of 
indebtedness  were  or  were  not  illegally  taxed 
in  the  state  of  New  York,  in  the  years  1803 
and   1804. 

That  certificates  of  indebtedness  issued  by 
the  government  of  the  United  .States  were  not 
taxal)le  was  adjudged  by  this  court  in  l>oth  of 
the  last  cases  cited,  and  the  matter  is  res  judi- 
cata. 

The  return  was  utterly  bad,  in  that  it  at- 
tempted to  put  in  issue  matter  of  judicial 
c<3gnizance,  to  wit,  matters  of  judicial  decision. 
No  question  more  frequently  arises  than  wheth- 
er so  or  so  has  ever  been  decided. 

But  it  is  not  often  that  courts  answer  that 
question  by  the  intervention  of  juries.  1h  it 
possible  to  state  matter  more  exclusively  within 
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judicial  co«^iizance  than  whether  It  had  ever 
been  jiidicinlly  decided  that  United  States  cer- 
tificate of  indebtedness  was  or  was  not  exempt 
from  taxation? 

Mr.  P.  8.  Crooke,  for  defendant  in  error: 
Tliere  does  not  appear  on  the  record : 

1.  **That  some  one  of  the  questions  stated 
in  the  25th  section  of  the  judiciarj-  act  of 
17S9,  did  arise  in  the  court  below,  and, 

2.  That  a  decision  was  actually  made  there- 
on bv  the  same  court,  in  the  manner  required 
by  tiie  section.*' 

If  l>oth  of  these  do  not  appear  on  the  record, 
the  nppoUnte  juris<liction  failf». 

1  Kent.  Com.  327,  note  o.  11th  ed.;  Craig  v. 
I^fatc  of  Miftsoun,  4  Pet.  410;  Croiccll  v.  Ran- 
^rll,  1(»  IVt.  308;  Choteau  v.  Marguerite,  12 
Pet.  507.  S.  P.;  Ocmn  Ins.  Co.  v.  Polleys,  13 
Pet.  157.  S.  P.;  Coon  ft*  Lesnccv.  Gallagher^  1>5 
Pet.  IS.  S.  P.;  Conk.  Tr.  4th  ed.  p.  34:  Arm- 
4tfro»g  V.  Treasurer  Athens  Co.  10  Pet.  2ftl. 

.Si>ecifying  cases  of  appeal  giving  jurisdic- 
tion. 

"It  mu$t  be  entered  on  the  reronl  of  the 
procHHMling!^  in  the  appellate  court,  in  casen 
whiTi*  x\w  record  shows  that  such  a  point  may 
liavo  n risen  and  been  decideil,  that  it  was,  in 
faet.  raii-e*!   and  tUTidetl. 

And  thi«»  entry  must  appear  to  have  lieen 
made  by  ord»^r  of  the  court,  and  certified  by 
thf  f*h»rk.  iM  a  part  of  the  record  in  the  state 
•court." 

S^f*.  to  the  like  efTert:  Commrrrini  Bank  of 
Cincinnati  v.  HuHingham^s  Exrcntorft.  5  How. 
317:  Grand  Gulf  R.  Co.  v.  Marshall,  12  HcAv. 
I*r>.  f'hiiHt  Chvreh  v.  Co.  of  Phita<leJphia,  20 
How.  20.  15  L.  ed.  802. 

*'\\  here  it  appears  from  the  record  that  the 
d<-cision  of  the  state  court  turneil  upon  the  con- 
struction «'f  the  state  law,  and  that  the  question 
of  \\<  validity  .was  not  raised,  the  court  has  no 
juried  ict  inn." 

Groi.tl  Gntf  U.  Co.  v.  Marshall  12  How.  165. 
and  caM-«*  oit«*d  in  Conk.  Pr.  4th  ed.  .34. 

Xothinjf  outside  the  record  can  be  taken  in 
con«id<ration. 

Wntlrr  V.  Villaraso.  0  Wall,  124.  18  L.  e<l. 
353:  Uihs'tn  v.  Choteau,  8  Wall.  314,  10  L.  ed. 
317:  Fuftnan  v.  Mrhol,  l!»  L.  od.  370:  Worthy 
X.  ConiHtifsioncrs,  0  Wall.  Oil,   19  fj.  ed.  505. 

It  <lo«»-«  nnt  appear  alfirmatively  that  the  de- 
cision of  th«"  suproiiie  court  of  the  state  of  New 
Y«»rk  n;!-  n»»t  made  against  the  rights  sot  up 
by  tli«»  party  under  the  statute  of  the  United 
States. 

.K«^  People  y.  Gardiner.  48  l?arb.  008. 

Tlif  dccij»ion  of  the  supreme  court  was  madf 
on  n  question  of  pleading,  and  the  anirmanoo 
l»y  the  ctmrt  of  appeals  must  be  presumed  to 
have  be**n  made  on  the  same  ground. 

ArtHsftong  v.  Athens  Co.  10  Pet.  281. 

Wh<*r«'  a  party  claims  l>elow.  wholly  in  vir- 
tue of  tlip  laws  of  a  state,  and  the  highest  court 
.if  the  «'tate  docides  that  under  these  laws  tin- 
ohiiniant  ha«  no  case,  no  writ  of  error  lies. 

Wnrthif  V.  Commissioners,  0  Wall.  Oil,  10 
T-.  i*«l.  .*<».'». 

Wlwre  a  state  law  is  valid,  and  the  onlv 
c|ue<«tion  is  whether  it  has  be«Mi  eorn*ctly  cim- 
Mrn«Ml.  the  Supreme  Court  of  the  I'nited  States 
bus  no  juri'i'dictiou. 

Cointncreial  UanK  of  Cincinnati  v.  Ruehinn- 
II  Wall.  l*.  S.,  Hook  2u. 


ham's  Executors,  3  How.  317;  Congdon  v.  f#ooef- 
nian.  2  Black,  574,  17  L.  ed.  257. 

Error  does  not  lie  to  a  statt*  court  on  a  mere 
question  of  pleading  and  evidence. 

White  V.  Wright,  22  How.  19,  16  L.  ed.  279. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

A  state  statute  directed  a  county  treasurer  to 
give  certificates  of  indebtedness  to  any  bank  la 
the  county  for  the  amount  of  tax  paid  on  its 
investment  in  the  public  indebtedness  of  the 
Cnited  Stat<»8;  "which  taxes  have  been  judi- 
cially decided  to  have  been  illegally  imposed 
and  collected."  To  an  alternative  mandamus, 
to  compel  the  treasurer  to  give  such  certificate, 
lie  answers  that  it  has  not  been  judicially  de- 
cided that  the  particular  tax  is  illegal.  A  per- 
emptory mandamus  was  refused  by  the  state 
cMJurt.  Held,  that,  although  this  court  has  since 
decided  tiie  tax  to  be  illegal,  yet,  as  it  did  not 
ap{MMir  by  the  record  that  the  state  court  passed 
on  the  legality  or  illegality  of  the  tax,  but 
might  have  tlecided  the  case  on  the  construction 
of  the  state  statute,  this  court  has  no  jurisdic- 
tion  to  review  the  decision*  of  the  state  court. 

In  order  to  give  this  court  jurisdiction  l»y 
writ  of  error,  under  the  25th  section  of  the  ju- 
diciary act,  it  must  appear  by  the  record  'or 
certificate  of  the  state  court)  that  a  Federal 
question  was  raised. 

Tl'.is  case  is  brought  before  us  upon  a  writ  of 
error  to  the  supreme  court  of  the  state  of  New 
York,  under  the  25th  section  of  the  judiciary 
act,  or  rather,  under  the  act  of  February  5, 
1807,  which  has  been  substituted  for  that  sec- 
tion. 

The  plaintiff  in  error  is  a  corporation  of  the 
state  of  New  York,  doing  business  in  Brook Tyn 
and  was  assessed  for  the  taxes  of  1803  and 
1804.  upon  its  investments  in  I'nited  State-^ 
**certiiieates  of  indebtedness."  Issued  nur^nant 
to  the  acts  of  Congress  passed  March  1  and  17, 
1802.  12  Stat,  at  L.  352,  370.  Tliese  taxe^ 
amounted  to  over  $3,000,  and  were  paid  into 
the  county  treasurer's  olfice  of  Kings  c«»nniy. 
in  December,  1803,  and  Novemlier.  1804.  They 
were  levied  under  an  act  of  the  legislature  t>f 
the  state  of  Xew  York,  passed  April  29,  l'<03, 
making  all  banks  and  other  moneyed  corpora* 
tions  liable  to  taxation,  on  a  valuation  eoual  to 
the  amount  of  their  oipita]  stock  paid  in  and 
their  surplus  earnings  (less  ten  per  cent  of  such 
surplus).  Under  thislawautliority  was  claiuie*! 
I)V  the  state  olheers,  to  include  in  that  valuation 
tlie  investments  *made  by  those  com-  [*205 
panics  in  the  puhlic  indebtedness  of  the  I'nited 
States,  includmg  the  national  bonds  or  st«)cks, 
certificates  of  indelittHlness,  and  all  other  na- 
tional securities.  This  tax,  so  far  as  it  was  laid 
on  the  valuation  which  end)raced  the  govern- 
ment bonds  or  stocks  was  adjudged  illegal  in 
thi«*  court  in  the  Rank'  Tax  Case,  reported  2 
Wall.  20i>.  17  L.  ed.  397,  which  was  decided  in 
the  t«M»n  of  Deceml>er,  1804.  If  the  crises  then 
brought  before  tlie  government  emhraced  cer- 
tificates of  indebte<lness  ns  well  as  governm»»nt 
bonds,  the  attention  of  the  court  was  not  spt». 
eially  directed  to  that  fact,  and  the  opinion 
does  not  notice  it. 

After  this  decision   the .  legislature   of  Xi-w 

York,  on  the  0th  of  .\pril,  1800.  passed  jifi  act 

authorizing  and  directing  the  hoard  of"  *:n»'»r- 
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viaors  of  the  county  of  Kings,  to  levy  and  col- 
lect by  tax  the  several  sums  paid  in  said  county, 
by  the  several  incorporated  companies  in  said 
county,  in  the  years  1863  and  1864,  for  taxes 
assessed  on  their  investments  in  the  public  in- 
debtedness of  the  United  States,  ana  interest 
thereon,  "and  which  taxes  have  been  judi- 
cially decided  to  have  been  illegally  imposed 
and  collected,"  and  directing  the  treasurer  to 
refund  those  taxes  to  said  companies,  out  of 
said  moneys,  requiring  him  in  the  meantime 
to  issue  county  certificates  of  indebtedness  for 
the  respective  amounts,  on  receiving  a  certified 
copy  of  the  act. 

The  plaintiff  in  error,  on  the  12th  of  May, 
1866,  demanded  of  the  county  treasurer  (who 
had  received  a  copy  of  the  act),  the  county 
certificate  of  indebtedness  to  which  it  was  sup- 
posed the  act  entitled  it;  the  treasurer  declined 
to  give  it.  Thereupon,  the  plaintiff  in  error  sued 
206*]  out  of  the  state  supreme  court  an  altern- 
ative mandamus,  calling  on  the  treasurer  to 
show  cause  for  such  refusal.  His  answer  to  the 
writ  was  that  taxes  on  "certificates  of  indebted- 
ness" had  not  been  judiciallv  decided  to  have 
been  illegally  imposed  or  collected  and,  there- 
fore, that  the  case  was  not  within  the  purview 
of  the  act,  and  he  had  no  authority  to  issue  the 
certificates.  He  did  not  attempt  to  deny  that 
the  tax  was  illegal,  but  insisted  that  it  had 
not  been  judicially  declared  illcjjni.  This  an- 
swer was  filed  December  3,  1866,  before  our  de- 
cision in  the  case  of  The  Banks  v.  The  Mayor,  7 
Wall.  16,  19  L.  ed.  57,  in  which  we  expressly 
decided  that  the  "certificates  of  indebtedness" 
of  the  government  were  exempt  from  taxation. 

Upon  this  alternative  mandamus,  and  the 
answer  thereto,  the  case  went  up  to  the  supreme 
court  and  the  court  of  appeals,  which  con- 
curred in  refusing  to  issue  a  peremptory  man- 
damus. The  opinion  of  the  supreme  coUrt  is 
before  us,  and  places  the  case  upon  the  ground 
that  these  "certificates  of  indebtedness"  were 
not  exempt  from  taxation.  But  no  opinion  of 
the  court  of  appeals  seems  to  have  been  writ- 
ten. At  least  none  appears;  and  we  cannot 
tell  on  what  ground  that  court  placed  its  deci- 
sion. And,  indeed,  it  ought  to  appear  from  the 
record,  and  not  from  any  opinion  of  the  court, 
that  a  Fecleral  question  was  raised  in  order  to 
give  this  court  jurisdiction  of  the  case.  For  all 
that  appears  from  the  record,  the  decision  of 
the  court  of  appeals  may  have  been  passed 
simply  on  its  construction  of  the  state  statute. 
It  may  have  been  placed  on  the  ground  that 
that  statute  only  applied  to  cases  "in  which 
the  taxes  had  l)een  judicially  <leci(led  to  have 
been  illegally  imposed  and  collected,"  and  that 
up  to  that  time  the  taxation  of  certificates  of 
indebtedness  had  not  l>een  judicially  decided  to 
be  illegal.  If  it  were  placed  on  this  ground — 
and,  so  far  as  the  record  goes,  non  constat  that 
it  was  not — that  would  have  been  a  decision  of 
the  case  upon  a  construction  of  the  state  act 
of  18fi(J.  Now,  we  have  repeatedly  held  that 
the  construction  of  state  statutes  belongs  to  the 
state  courts, and  is  not  a  Federal  question  which 
we  can  revise  in  a  writ  of  error  to  a  state  court. 
\\  \<  tj*ue,  if  the  state  court  gives  such  a  con- 
209*1  struct  ion  to  a  state  statute  'as  to  make 
it  conflict  with  the  Constitution  or  laws  of  the 
United  States,  and  sustains  its  validity  after 
;.'\ing  it  such  construction,  and  thereby  de- 
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prives  a  party  of  his  rights  under  the  said  Con- 
stitution or  laws,  then  a  Federal  question  i» 
raised,  and  we  can  review  the  decision  on  the 
point  of  the  validity  of  the  statute.  But  in  thi» 
case  it  does  not  appear  what  construction  was 
given  to  the  state  statute.  All  that  can  certain- 
ly be  gathered  from  the  records  is,  that  the  state 
statute,  in  the  opinion  of  the  court  of  appeals, 
did  not  oblige  the  county  treasurer  to  issue- 
county  certificates  to  the  plaintiffs  in  this  par- 
ticular case.  For  aught  tnat  appears,  the  court 
may  have  regarded  the  statute  as  only  furnish* 
ing  a  remedy  for  cases  expressly  adjudicated 
upon.  Such  a  construction  of  the  statute  ir 
not  without  plausibility,  and  was  insisted  upon 
by  the  treasurer  in  his  answer  to  the  alterna- 
tive writ. 

Had  the  state  courts  decided  against  the  right 
of  the  plaintiffs,  and  had  it  so  appeared  by  th^ 
record,  the  jurisdiction  of  this  court  would 
have  attached  to  the  case.  But  that  does  not 
appear.  It  only  appears  that  they  have  de- 
cided that  the  plaintiff  has  no  remecly  under 
this  statute.  Its  right  to  recover  the  illegal  tax 
is  undisputed,  but  not  to  recover  it  in  this  way. 

We  are  referred  to  the  case  of  The  Banks  V. 
The  Mayor,  7  Wall.  16,  19  L.  ed.  .")7,  where  it 
was  decided,  under  another  act  of  the  New 
York  legislature,  that  a  mandamus  in  a  some- 
what similar  case  was  wrongfully  withheld.  It 
appears  that  a  few  days  after  the  passage  of 
the  act  relatinfj  to  King's  county,  on  which  the 
present  case  arises,  the  legislature  passed  a  like 
act  relating  to  the  city  of  New  York,  but  with- 
out the  descriptive  words,  relating  to  a  judicial 
decision,  which  are  relied  on  in  this  case.  A 
mandamus  to  compel  the  issue  of  city  bonds 
for  the  amount  of  the  illegal  taxes  was  applied 
for  and  refused.  But  that  case  was  plac<»d,  both 
in  the  state  courts  and  in  this  court,  solely  on 
the  ground  of  the  illegality  of  the  tax.  '  Xo^ 
question  respecting  the  construction  of  tlie  state 
•statute  was  raist^l.  either  by  the  record  ['210^ 
or  the  argument.  Being  satisfied,  in  that  case, 
that  the  tax  was  illegal. and  that  the  niandaniu>* 
ought  to  have  been  granted,  we  felt  bound  t<v 
reverse  the  judgment  of  the  state  court :  and 
nothing  in  the  present  opinion  is  intended  to 
call  that  decision  in  question. 

The  writ  of  error  m  this  case  must  he  dis- 
missed. 


THE  STKAMSHIP  FANNJE,  The  Baltimore 
and  Savannah  Steamship  Company,  Claim- 
ant,  Appt,, 


r. 


THE  St^HOOXKR   ELLEX  FORRESTER, 
Daniel  Allen,  ci  a/..  Claimants. 

(See  S.  C.  "The  FamiW  11   Wall.   238-243.) 

Rules  of  navigation — duty  of  steamn-  meeting 
sailing  vessel — lookout. 

Where  a  schooner  and  steamer  are  approachlni; 
each  other,  the  steamer  Is  bound  to  keep  out  of  the 

Note. — Collision:  rifihlM  of  fttrani  and  nailinff 
vessels  irith  refn-nire  to  vtich  other,  anti  in  pass- 
iny  and  mcetinfi — see  notes.  1.3  L.  ed.  T*.  S.  ,'»37  ; 
2.%  L.  ed.  U.  S.  lOH:  28  C.  C.  A.  5.32;  2!>  r.  i\  A. 
368. 

Ifiiirs  fot'  aroitliiift  rollisfon :  steamer  unrth**, 
stnninr — see  notes.  14  ^,.  ed.  U.  S.  08:  .H.'»  I..  m1 
U.  S.  453  ;  30  C.  C.  A.  630. 
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way  of  the  nchooner,  and  to  allow  her  a  free  apd 
UDobet  meted  passage. 

The  duty  of  the  schooner  Is  to  keep  on  her  course. 

Whether  the  lookout  on  the  schooner  was  suffi- 
cient can  make  no  difference,  where  the  want  of  a 
proper  lookout  did  not  contribute  to  the  disaster. 

[No.  106.] 
Argued  Mar.  8,  187 1.    Decided  Mar,  27,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  libel  in  this  case  was  tiled  in  the  district 
court  of  the  United  States  for  the  district  of 
Maryland,  by  the  defendants  in  error,  to  re- 
ooreir  damages  resulting  from  a  certain  colli- 
hion.  A  decree  having  been  entered  in  favor  of 
the  libellants,  the  claimants  of  the  steamer 
Fannie  took  an  appeal  to  the  circuit  court,  by 
which  the  said  decree  was  reversed,  and  the  de- 
cree entered  in  favor  of  the  claimants  of  the 
steamship  Fannie;  whereupon  the  libellant.s 
to<ik  an  appeal  to  this  couft. 

Tlie  case  is  ntated  by  the  court. 

Messrs.  A.  Sterrett  Ridseley  and  R. 
Jokmson.  for  appellants. 

Mr.  H.  H.  Stookbridse  for  nppe11(>es. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

Tliis  is  a  case  of  collision  between  the 
iichooner  Ellen  Forrester  and  the  steamship 
Fannie. 

Tlie  substantial  facts,  as  they  are  made  to  ap- 
pear by  the  evidence,  are  these:  On  the  morn- 
ing of  the  28th  of  April.  1868,  the  schooner,  a 
Tes**el  of  sixty-nine  tons  burden,  laden  with  one 
hundred  tons  of  pig  iron,  was  proceeding  down 
the  Chesapeake  bay  from  Baltimore,  toward 
the  capes  on  her  voyage  to  Providence,  Rhode 
Uland.  The  wind  was  fair,  blowing  from  the 
northeast,  and  the  course  of  the  Kcliooner  was 
M»uth  by  east  one  half  east.  Her  speed  was 
about  seven  knots  an  hour.  She  was  in  good 
condition,  and  her  lights  were  displayed  as  re- 
quired by  law. 

At  the  same  time  the  steamer  Fannie,  on  her 
voyage  from  Savannah  to  Baltimore,  was  pro- 
ceeding up  the  bay  at  a  speed  of  about  nine 
knots  an  liour,  her  general  course  being  north 
by  west.  The  two  vessels  were  thus  approach- 
ing each  other  on  nearly  parallel  lines,  with  a 
difference  of  hajf  a  point  in  their  courses.  The 
steamer's  lights  were  all  in  their  pro|ier 
places,  and  fully  displayed.  About  opposite 
240*]  ♦Point  Lookout, where  the  bay  is  twelve 
miles  wide,  and  where  there  are  six  miles  in 
width  of  clear  deep  water,  nearly  in  the  middle 
of  the  bay,  the  vessels  encountered  each  other 
head  on,  the  bow  of  the  steamer  striking  the 
bows  of  the  schooner.  The  effect  of  the  collision 
was  to  break  in  the  how  of  the  schooner  and 
cau««e  her  to  sink  in  from  fiv^  to  ten  minutes. 
Tlie  steamer  passed  on  witliout  stopping  or 
slackening  her  speed,  or  offering  assistance,  but 
continued  on  her  course  to  Baltimore,  where 
she  made  no  report  of  the  encounter. 

From  this  statement  of  the  leading  facts, 
none  of  which  are  controverted,  it  is  very  ob- 
vious there  can  be  no  excuse  for  the  collision. 
There  was  ample  sea  room  for  the  movement  of 
lioth  vessels,  the  lights  of  both  were  well  dis- 
played, and  there  was  no  fog  or  stress  of  weath- 
er. Plainly,  one  or  both  of  the  vessels  was  griev- 
r'i<.ly  in  fault.  The  district  court,  after  con- 
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sidering  the  evidence,  held  that  the  fault  was 
chargeable  to  the  steamer  alone,  and  condemned 
her  to  pay  to  the  owners  of  the  schooner  $10,- 
365,  and  the  circuit  court,  on  appeal,  made  a 
similar  decree. 

In  this  court  there  has  been  no  controversy 
respecting  the  law  applicable  to  the  case.  Tlie 
efforts  of  the  appellants  have  been  directed  al- 
most exclusively  to  an  elaborate  criticism  of  the 
evidence,  in  the  hope  of  convincing  us  that  both 
the  district  and  circuit  courts  were  mistaken, 
and  that  the  schooner  was  in  fault.  We  are 
not,  however,  thus  convinced. 

The  duties  of  vessels  approaching  each  other, 
as  these  vessels  were,  are  too  well  defined  to 
need  more  than  a  simple  statement.  The  steam- 
er was  bound  to  keep  out  of  the  way  of  the 
schooner,  and  to  allow  her  a  free  and  unob- 
structed passage,  ^^'hatever  was  necessary  for 
this,  it  was  her  duty  to  do,  and  whatever  ob- 
structed or  endangered  the  schooner  in  her 
course  it  was  the  duty  of  the  steamer  to  avoid. 
There  was  but  a  single  obligation  resting  on 
the  schooner.  It  was  passive  rather  than  ac- 
tive, the  duty  to  keep  on  her  course.  If.  there- 
fore, the  schooner  did  not  change  her  course, 
30  as  'to  embarrass  the  steamer  and  [*241 
render  it  impossible  or  at  least  difficult  for  her 
to  avoid  a  collision,  there  can  be  no  doubt  that 
the  steamer  alone  is  answerable  for  the  dam- 
ages. In  reference  to  this  we  have  carefully 
examined  the  evidence.  It  is  to  be  found  in  the 
testimony  of.  the  mate  and  a  seaman  of  the 
Ellen  Forrester,  who  composed  the  watch  at  the 
time  of  the  collision,  and  in  the  testimony  of 
the  mate  and  two  seamen  of  the  steamer.  Both 
the  mate  and  the  wheelsman  of  the  schooner 
state  positively  that  there  was  no  chango  in 
her  course  from  the  time  the  captain  left  tlio 
deck  (twelve  oVlock)  until  the  collision  took 
place.  When  the  watch  of  the  mate  coininenc<»<l, 
the  course  of  the  vessel  was  s<nith  by  east  one 
half  east.  The  witnesses  on  both  sides  agree 
that  this  was  the  right  course  to  pursue  in 
sailing  down  the  bay.  Bryant,  the  man  at  the 
wheel,  was  in  a  position  to  know  whether  the 
course  was  changed,  and  he  could  not  be  mis- 
taken. It  is  not  to  be  presumed  that  he  changed 
the  course  of  the  vessel  without  orders.  And 
the  mate  must  know  whether  he  gave  any  or- 
ders to  port  or  starboard  the  wheel.  The  testi- 
mony of  these  witnesses,  therefore,  is  not  a 
mere  statement  of  an  inference  drawn  from  ap- 
pearances. It  is  direct  and  positive,  and  both  of 
them  state  that  the  course  of  the  schooner  eon- 
tinutnl  unchangiMl  from  the  time  the  captain  left 
the  deck.  In  addition  to  this  is  the  improbabil- 
ity of  any  change.  The  course  south  by  east  oh« 
half  east  was  the  right  course  to  be  pursued 
in  passing  down  the  bay  and  out  of  the  capes. 
Any  deviation  from  it  would  have  retarded  the 
voyage.  Either  lulTuig  into  the  wind,  or  falling 
off,  would  have  l>een  a  departure  from  the 
proper  course.  And  there  was  nothing  to  in- 
duce it.  The  wind  was  fair,  and  the  schooner 
was  nearly  midway  in  the  bay,  with  abundant 
sea  room  on  each  quarter.  There  was  no  motive 
for  a  change  of  course,  therefore,  but  every 
reiison  for  holding  on. 

In  opposition  to  this  we  have  tue  testimony 
of  Billups,  the  mate,  and  two  seamen  of  the 
steamer.  Thev  infer  from  their  observation  of 
the    schooner's    lights    that    she    changed    her 
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course  twice,  first  lulVinpr  into  the  wind,  an»l 
242*]  then  immedialely  •bearing  away  to  the 
westward.  At  best  this  is  not  the  most  satis- 
factory evidence,  for  it  is  liable  to  double  mis- 
take; mistake  oif  the  facts,  and  mistake  of  the 
inferences  deduced  from  the  facts.  Thus  it  was 
said  in  the  case  of  The  Steamboat  Neptune,  01- 
cott,  405:  **\Vhat  a  witness  asserts  he  did,  or 
did  not  do.  on  hin  own  vessel  at  the  time,  is 
generally  morn  aatisfnctory  evidence  of  the  facts 
than  the  opinion  and  belief  of  a  dozen  others 
fonned  from  what  they  supposed  they  saw  or 
heard  on  another  vessel."  But  the  testimony  is 
subject  to  more  serious  objections.  It  is  con- 
fus»*d,  contradictory,  and  inJierently  improbable. 
Somr  of  it  wears  tlie  appearance  of  being  un- 
candid.  The  schooner's  lijjhts  were  seen  from 
the  steamer  when  the  vessels  were  three  or  four 
mih'!^  a[>nrt.  apparently  one  point  off  the  steam- 
er's port  bow.  Billups,  the  steamer's  mate, 
states  that  he  saw  the  red  light.  He  leaves  it 
to  be  inferred  that  he  saw  the  red  light  only. 
Yet  if  the  vessels  were  sailing  on  the  courM's 
which  it  is  not  denied  they  were  at  the  tinu*. 
with  only  a  half  j>oint  dill'erenci»  l)etw«*en  them, 
the  tn<'i'n  lijrlit  of  the  schooner  must  have  been 
as  plainly  visible  to  those  on  the  steamer  as  was 
her  rtd  liiilit.  Billups  says,  thai  a  fow  soeomls 
afterwards  ho  ordered  the  helm  a -port.  But  the 
man  at.  tlie  wheel  te.stilirs  that  tin*  vcssi-ls  were 
pretty  chi'^e  together  when  tho  onler  to  port 
was  LMvni.  and  that,  after  porting,  the  steamor 
liardly  ran  fifty  yards  before  an  order  was 
given  to  starboard,  followed  by  a  second  ordor 
to  port,  before  the  steamer  had  run  to  port 
twentv  vards.  The  collision  then  imnnMliatelv 
followed.  In  these  particulars  the  ti'stimony 
of  the  lookout  on  the  steamer  is  substantially 
the  Slime.  Comparing  it  witli  the  account  these 
witnessi's  give  of  the  movements  of  the  schoon- 
er, tlif  unreliability  of  their  impressions  be- 
comes ntanifest.  It  i**  clear  that  the  first  onler 
to  port,  if  given  at  all.  ^\as  not  given  until  the 
vessels  were  close  to;;:eiher.  The  course  of  the 
steamer,  after  she  passed  the  light-boat  olT 
Smith's  point,  was  north  by  west.  That  carried 
her  acro?»!»  the  course  of  the  sc -ooner,  which 
243*]  was,  as  we  have  seen,  south  *by  ea^t 
one  half  east,  and  that  accounts  for  the  appear- 
ance of  the  schooner's  ^xreen  light,  and  for  the 
impression  of  the  mate  that  she  was  sailing 
across  the  bow  of  the  steamer,  having  ch3inge<i 
her  course.  It  nuist  have  been  then  that  the  or- 
der to  port  was  given,  followed  almost  imme- 
diately by  an  order  to  starboard,  and  a  second 
order  to  port.  All  this  was  perfectly  consistent 
with  the  teslinion.v  of  the  witnesses  for  the  ap- 
pellees that  there  was  no  change  in  the  course 
of  the  scliofjner.  The  account. given  by  the  ap- 
pellant's M  itnesses  is  very  inmrobable.  They  say 
the  sehfKiner  lulled  across  tlie  steamer's  bow, 
and  sailed  on  her  chaiiired  course  not  more  than 
fifty  yard^  before  she  fell  oiT  again  to  the  west- 
ward. Billups  swears  that  when  she  thus  headed 
across  the  steamer's  bow,  she  was  ^'sfune  feet" 
distant,  or,  as  he  afterwards  defined,  from 
seventy-five  to  a  hundred  feet.  It  was  after  this 
he  onierwl  the  helm  to  starboard  and  to  port. 
He  did  not  slacken  the  speed  of  the  steamer.  Or 
order  the  engines  reversed.  The  changes  de- 
scribed by  him  in  the  course  of  the  vessels  could 
not  have  been  made  in  such  rapiil  succession  as 
is  stated  by  the  appellant's  witnesses.  The 
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schooner  could  not  have  lufl'tMl  up  into  th.-  wind. 
Hjiiled  fifty  yards  on  her  new  course,  and  tlieti 
borne  away  to  the  westward,  while  the  steamer 
with  unslacked  speed  was  moving  seventy-rive 
or  a  htmdred  fwt.  No  wonder,  therefore,*  both 
the  courts  below  held  tlie  steamer  solely  iu 
fault.  The  evidence  was  wholly  insullicient  to 
justify  the  belief  that  the  schooner  did  not  b'^p 
on  her  course  as  the  rules  of  navigation  re- 
quire. 

We  do  not  think  it  worth  while  to  discuss 
the  question  whether  the  lookout  on  the 
schooner  was  sufiicient.  If  it  was  not,  it  can 
make  no  dilTerence,  for  the  want  of  a  proper 
lookout  did  not  contribute  to  the  disaster.  If 
the  schooner  held  her  course,  it  was  all  that  the 
steamer  had  a  right  to  require  and,  whether 
she  had  a  prom'r  lookout  or  not,  it  was  her  duty 
to  do  precisely  what  she  did. 

The  decree  of  the  Circuit  Court  is  a/}irm*:d. 


THE  STATE  OF  MISSOURI,  Conipfnin-mt, 

r. 

THE  STATE  OF  KEXTLTKY. 
(Se»»   S.   C.   11   Wall.  ?/.)7i-4U.) 

Miildle  of  Missisftippi  rirer  m  boiiuffari/  hrt'frrn 
Missouri  and  Kent  achy — }Vo1f  island  hef'tngs 
to  KentuvLy — chamje  in  channel  of  snvh  ri'-r 
docs  not  chuni/c  oritjinnl  lonndary — tj*irly 
maps  as  evidence. 

Bv  the  treaty  betwo(»n  France,  Spala.  and  Knc- 
land,  in  February.  I'm.  the  midflle  of  lbt»  r!v.»r 
Mississippi  was  tlie  IxMiiHlnrv  between  the  British 
and  the  Freuch  territories,  and  Ijeoimc  the  1n)u2ii1- 
ary  iMMween  Missumi  nnd  Kentucky  wlien  iln'  for- 
mer Miati*  wtis  admltttHl  into  the  Lnion  In  IS'Jo. 

If  Wolf  islnnd.  in  ITO.t.  or  in  ISUO.  or  at  an\  in 
leruiediate  period  between  tbes^  dates,  was  oa.'U  •>f 
this  line,   the  Jurisdiction   of  Kentucky  righii'uny 
attached  to  it. 

If  the  river  has^  subsequently  turned  Its  course, 
and  now  runs  east  of  the  islnnd,  tiie  lionndary  be- 
tween the  states  remains  as  l»ofore  and  the  Ubuid 
does  not,  iu  conseQuence  of  this  action  of  the  water, 
chancre  Its  owner. 

The  maps  of  the  early  explorers  of  the  river  and 
the  reporis  of  travelers  are  men'  hearsay  evideuo*? 
of  III  lie  valut.  If  such  evi«len<'e  dliTers  from  that  of 
living  witnesses.  \m»e(}  on  farts. 

This  court  holds,  on  lull  eonslderation  of  all  th« 
evideuee  in  the  ease,  that  the  state  of  Missouri  has 
no  Just  claim  to  the  i)osses»sloii  of  Wolf  island. 

[No.  2  Oripr.] 

Anjncd  Jan.  2-'),  JO.  J7.  Mf,  SI,  Fch.  I  and  2. 
iN'7/.    Decided  Mar.  27,  1S71. 

BILL  in  Etjuity. 
The  bill    in  this  case  was  filed   in  this 
court  by  the  complainant,  to  obtain  possessi«>n, 
juristliction    autl    sovereijrnty    over    a    certain 
island  in  the  Mississippi  river. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  M.  Blair,  F.  A.  Diek«  R.  A. 
Hatcher,  ./.  ir.  Xocll,  S.  U.  Boyd,  and  E.  Cas- 
selburyf  for  complainant: 

The.  treaty  between  the  United  States  and 
France,  of  April  30.  1803,  ceding:  Louisiana  to 
the  L'nit»»il  States,  does  not  denne  the  liound- 
nries,  but  says  **the  province  of  Loui'iiaiia, 
with  the  same  extent  that  it  now  has  in  tlit» 
hands  of  Spain,  and  that  it  had  when  France 
possessed  it.*'    9  Stat.  202. 

The  treaty  of  the  United  States  with  Spain, 
of  Oct.  27.  i70*»,  art.  4.  says  the  w^tern  l>ound- 
ary  of  tlie  United  'States,  which  separates  it 
from  the  Spanish  colony  of  Louisiana,  ''is   in 
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Ui»  middlp  of  t1i«  channel  or  bed  of  th«  r 

MiiAisisippi."    0  Stat.  UO. 

«09>] 


Cnntlniinttf  Fln<-»  roprfBi-nt  old  banks  of  thi 
Dblled  lines,  tbt  prrscnC  IsokB, 
B — HfprwMin    mnile   Innit.    timbfr   amnll : 

r— l-olnt  on  MliMiiirl  slioiv  now  "waslicd  ofl 
!•— Slinrp  point  of  Ir.-n   U.iiik  liiiillf.  ii.»v  i 

r.   -T..n-y-»*i>"lnl.  n.nv  w«k1i«I  awnv. 

K-  i-t.alk  llniik  lililff, 

li      i;r«iinil  betixx  cliulk  banki  nusbHl  off. 


—Bait  aide  of  th»  island  waghfd  aK-ay. 


TliP  Congress  of  the  United  States,  in  ndniit- 
tiiip  Min^ouri  into  the  Union,  understnnils  this 
Ibheuu)^  as  meoninir  "in  the  middle  of  the 
mnin  chnnnel  of  the  river." 

By  the  middle  of  the  clianncl  is  meant  the 
thread  of  tlic  stream,  or  filum  aqu<r;  that  is, 
"tlie  middle  line  between  tiie  shores  upon  each 
side,  without  regard  to  tiie  channel  or  lowest 
and  deepest  part  of  the  stream.  And  in  asccr- 
tninin;.'  the  shores  or  water  linen  on  each  sidi'  to 
measure,  it  will  Ije  proper  to  find  what  these 
lines  art!  when  tiie  witter  ia  in  its  natural  and 
ordinary  sta^,  at  a  medium  height,  neither 
swollen  by  freshets,  nor  shrunk  by  drought." 
Anp.  Wat.  f  10.  p.  10,  note  2.  ed,  of  ima.- 

The  eonstnnt  clinngos  which  are  taking  place 
in  tlif  bill  of  a  river  by  tlie  operation  of  natural 
eaiises.  Kiieh  as  the  formation  of  sand  liars,  or 
eNCHviitions  cauiieil  Uy  aecumiilation  of  water  in 
tinieN  of  flood,  would,  if  uny  attempt  were  made 
to  tlx  and  settle  the  rights  of  parties  according 
to  the  quantity  of  water  which  tloweil  nearer 
one  shore  than  to  the  other,  leave  them  in  a. 
state  of  constant  confusion  and  uncertainty. 
.Ang.  Wat.  S  101,  a.  p.  1)0. 

It  was  this  principle  which  was  applied  b7 
this  court  in  Harding's  Lessee  v.  Anthony,  $ 
Wheat.  374. 

tn  this  case  the  defendant's  witnesses  gener- 
ally say,  that  it  is  only  a  question  of  time  as  to 
the  ttllini;  tip  of  the  western  channel.  If  so, 
on  the  principle  above  declared.  Wolf  island 
would  then  become  a  part  of  Missouri. 

In  the  ense  of  Alnh/tmn  v.  Oi-orqia.  23  Kow. 
505,  515,  IS  L.  ed.  550,  560,  this  court  defines 
he  lied  of  n  river  to  be  "that  portion  of  its  aoil 
hieh  is  alternately  covered  and  left  hare,  r" 
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id  which  is  adef|ii«tc  t 
age  nnd  mean  atn;'e  ilnring 
'  entire  year,  without  reference  to  tin?  ex- 
ordinary  freshets  of  the  winter  or  spring,  or 
the  extreme   droughts  of  the   summer   or   a»- 

ilessis.  Oaxratt  DbtIi,  Banrj  Stan> 
bary,  R.  Johnson,  and  J.  J.  Critlendcii,  for 
■sponilcnt: 

Article    7    of  the    treaty    between     France, 
Spain,  and  England,  of  date  Feb.   10,   170:l.  '\» 
in  thcNc  words:  "In  order  to  establish  peace  on 
solid  and  durable  fouiulations,  and  to  reniove 
forever  all  subjects  of  dispute  with   regard  to 
;  limits  of  the  British  and  French  territorie» 
the  continent  of  North  America,  it  is  agreed, 
that  for  tlie  future,   the  conilnes  hetwe<>ii   hia 
Itritennic  Maji<sty  and  his  Most  Chri:4tinn  .Maj- 
y,  in  that  part  of  the  world,  shall  \>f  il.ved  Ir- 
'ocably  by  n  line  drawn  along  the  middle,  of 
'  river   Mississippi,   from   its  source  to  the 
er  Iberville,  and  from  thence  by  &  line  drawn 
ing  I  lie  middle  of  the  river,"  etc. 
\rllcle  4  of  the  treaty  between   Spain  and 
'  I'nited  States,  of  date  October  20,  ITO.'i.  con- 
ns these  words;     "It  is  likewise  agreed  that 
'    we»tern   boundary   of   the   United    States, 
ich  sc'piiniies  them  from  the  Spanish  enlonv 
'if  [.ouTsiniiii.  is  llie  tniddle  of  the  channel  or  tlin 
'd  of  the  river  Mississippi,  from  the  nort  lierit 
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boundary  of  tlie  <«aid  states  to  the  completion  of 
the  thirty-first  degree  of  latitude,  north  of  the 
equator,"  etc. 

The  treaty  of  Oct.  1,  1800,  between  Spain 
and  France,  has  this  provision:  **His  Catholic 
Majesty  promises  and  agrees  to  restore  to  the 
French  Republic,  six  months  after  the  full  and 
entire  execution  of  the  above-mentioned  condi- 
tions and  stipulations  concerning];  his  Royal 
Highness,  the  Duke  of  Parma,  the  colony  or 
province  of  Louisiana,  with  the  same  extension 
which  it  actually  has  in  the  possession  of  Spain, 
and  which  it  had  when  possessed  by  France, 
and  such  as  it  ought  to  be  by  virtue  of  the 
various  treaties  made  since,  between  his  Cath- 
olic Majesty  and  other  states." 

In  the  treaty  between  France  and  the  United 
States,  the  preceding  provision  of  the  treaty 
between  France  and  Spain  is  set  forth  at  length, 
and  is  followeil  by  this  stipulation:  "And 
whereas,  in  pursuance  of  said  treaty,  and  pnr- 
tieularly  of  the  3d  article,  the  French  Republic 
has  an  incontestable  right  to  the  dominion  and 
to  the  possession  of  tlie  territory,  the  firHt 
consul  of  the  French  Republic,  desiring  to  give 
to  the  L'nited  States  a  strong  proof  of  his 
friendship,  doth  hereby  cede  to  the  United 
States,  in  the  name  of  tlie  French  Republic,  for- 
ever and  in  full  sovereignty,  tlie  said  territory, 
with  all  its  rights  and  appurtenances,  as  fully 
and  in  the  same  manner  as  they  have  been 
acquired  by  the  French  Republic,  in  virtue  of 
the  above-mentioned  treaty  concluded  with  his 
Catholic  Majesty.'' 

The  Mississippi  river,  above  the  parallel  of 
30**  30',  was  always  the  unquestionable  bound- 
ary between  Louisiana  and  Virginia,  both  as  a 
colony  and  as  a  state,  until  the  formation  of 
the  state  of  Kentucky,  and  then  between  Ken- 
tucky and  Louisiana:  and  the  treaties  before 
quoted  from,  recognize  that  boundary.  But 
the  right  and  possession  of  Virginia  to  the 
country  east  of,  and  to  the  middle  of  the  Mis- 
sissippi river,  was  prior  to  those  treaties.      . 

Virginia  was  discovered  and  taken  possession 
of  by  the  English,  in  1007-8. 

By  the  de^nitive  treaty  between  Great  Brit- 
ain and  the  United  States,  in  which  their  sov- 
ereignty and  independence  are  recognized,  a  por- 
tion of  their  boundarv  is  set  forth  in  this  Ian- 
guage:  "Thence  along  a  line  to  be  drawn  along 
the  middle  of  the  said  Mississippi  river,  until 
it  shall  intersect  the  northernmost  part  of 
the  thirty-first  degr«»e  of  north  latitude,"  etc. 

The  boundary  of  Virginia,  as  described  in  her 
charter,  was  not  clearly  defined,  but  always,  as 
a  colony  and  a  state,  her  territory  and"  posses- 
sion west  was  to  the  Mississippi  river,  and 
along  that  river,  from  the  mouth  of  the  Ohio 
river  to  its  intersection  with  the  parallel  of  36 ** 
30'  north  latitude. 

The  right  and  possession  of  Virginia  to  that 
section  of  the  Mississippi  and  the  country  east 
of  it,  was  prior  to  the  discovery  of  Louisiana 
by  the  French.  The  ancient  right  and  posses- 
sion of  Virginia  passed  to  and  continued  in 
Kentucky. 

in  1S20  Missouri  becante  a  state  by  a  de- 
scriptive boundary,  from  which  I  make  this  ex- 
tract :  "Thence  due  east  to  the  middle  of  the 
main  channel  of  the  Mississippi  river;  thence 
(low  11,-  and  following  the  course  of  the  Missis- 
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sippi  river,  in  the  middle  of  the  main  channel 
thereof,  to  the  place  of  the  beginning." 

Missouri  must  recover  upon  the  strength  of 
her  right,  the  evidence  in  the  case  must  estab- 
lish it,  and  she  is  not  entitled  to  the  judgment 
of  the  court,  unless  the  record  shows  each  and 
all  these  propositions  to  be  true:  (1)  That  the 
middle  of  the  main  channel  of  the  Mississippi 
river,  in  1820,  when  Missouri  became  a  state, 
was  east  of  Wolf  island:  (2)  that,  in  1702, 
when  Louisiana  was  ceded  by  France  to  Spain, 
the  middle  of  the  main  channel  of  the  Missis- 
sippi river  was  east  of  Wolf  island:  (3)  that, 
during  the  long  period  that  Virginia,  first  a 
colony  and  then  a  state,  owned  and  held  posses- 
sion of  the  country  east  and  up  to  the  Missis- 
sippi river,  the  middle  of  the  main  channel  of 
that  river  was  east  of  Wolf  island.  We  main- 
tain that  the  record  does  not  show  the  truth 
of  all  these  propositions,  or  any  one  of  them, 
and  that  neither  of  them  is  true  in  fact. 

Mr.  Justice  Darls  delivered  the  opinion  of 
the  court: 

The  pur(X)Sc  of  this  bill  is  to  ascertain  and 
establish  bv  a  decree  of  this  court  the  boundarv 
between  the  states  of  Missouri  and  Kentucky, 
at  a  point  on  the  ^lississippi  river  kno\%'n  as 
Wolf  island,  which  is  about  twenty  miles  below 
the  mouth  of  the  Ohio.  The  state  of  Missouri 
insists  that  the  island  is  a  part  of  her  territory, 
while  the  state  of  Kentucky  asserts  the  con- 
trary'. The  bill  alleges  that  both  states  are 
bounded  at  that  point  by  the  main  channel  of 
the  river,  and  that  the  island,  at  the  time  tlie 
boundaries  were  fixed,  was  and-  is  on  the  Mis- 
souri side  of  the  channel. 

The  answer  states  that  Kentucky  formed  out 
of  territory  originally  embraced  within  the 
state  of  Virginia,  was  admitted  into  the  Union 
on  the  first  day  of  June,  1792,  and  that  she  has 
always  claimed  her  boundary  on  the  Missis- 
si))pi,  to  the  middle  of  the  river  as  Wolf  island, 
to  be  within  her  jurisdiction  and  limits,  as  de- 
rived from  Virginia.  And  it  denies  that  the 
island  belongs  to  Missouri,  or  that  the  main 
channel  was  on  the  eastern  side  of  it,  when  the 
boundaries  of  the  state  were  fixed. 

•It  is  unnecessary,  for  the  purposes  of  ['40 1 
this  suit,  to  consider  whether,  on  general  prin- 
ciples, the  middle  of  the  channel  of  a  navigablo 
river  which  divides  coterminous  states,  is  not 
the  true  boundary  between  them,  in  the  absence 
of  express  agreement  to  the  contrary,  because 
the  treaty  between  France,  Spain,  and  England, 
in  February.  1703,  stipulated  that  the  middle  of 
the  river  Mississippi  should  be  the  boundary 
lietween  the  British  and  the  French  territories 
on  the  continent  of  North  America.  And  this 
line,  established  by  the  only  sovereign  powers  at 
the  time  interested  in  the  subject,  has  remaine«l 
ever  since  as  they  settled  it.  It  was  recog- 
nized by  the  treaty  of  Peace  with  Great  Britain 
of  1783,  and  by  different  treaties  since  then,  tlu» 
last  of  which  resulted  in  the  acquisition  of  th«' 
territory  of  Louisiana  (embracing  the  country 
west  of  the  Mississippi)  by  the  United  States  in 
1803.  The  boundaries  of  Missouri,  when  she 
was  admitted  into  the  Union  as  a  state  in  1820, 
were  fixetl  on  this  basis,  as  were  those  of  Arkan- 
sas in  1836.  3  Stat,  at  L.  545 ;  5  Stat,  at  L.  p.  50. 
1  And  Kentucky  succeeded,  in  1792  ( 1  Stat,  at  L. 
189),  to  the  ancient  right  and  possession  of  Vir- 
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irinia,  which  extended,  by  virtue  of  these  trea- 
ties, to  the  middle  of  the  bed  of  the  Mississippi 
river.  It  follows,  therefore,  that  if  Wolf  Is- 
land, in  17G3,  or  in  1820,  or  at  any  intermedi- 
ate period  between  these  dates,  was  east  of  this 
Jine,  the  jurisdiction  of  Kentucky  rightfully 
attached  to  it.  If  the  river  has  subsequently 
tumetl  its  course,  and  now  runs  east  of  the 
island,  the  status  of  the  parties  to  this  contro- 
versy is  not  altered  by  it,  for  the  channel  which 
the  river  abandoned  remains,  as  before,  tlie 
boundarv  between  the  states,  and  the  island 
•does  not,  in  consequence  of  this  action  of  the 
Avater,  cliange  its  o\*Tier.  Jleffter,  p.  143,  §  66 ; 
Caratheod^ry  Du  Droit  Inter,  p.  62. 

That  Virginia  claimed  the  ownership  of  the 
i.sland  as  early  as  1782  is  very  certain,  for  at 
that  date  the  arable  land  on  it  was  entered  in 
the  proper  office  of  Virginia  as  vacant  land 
hing  within  the  territorial  limits  of  the  state, 
402*]  although  it  *seem8  the  entry  was  never 
surveyed  or  carried  into  a  grant.  And  that 
Kentucky  is  now,  and  has  been  for  many  years 
prior  to  the  commencement  of  this  suit,  in  the 
actual  and  exclusive  possession  of  the  island, 
exercising  the  rights  of  sovereignty  over  it,  is 
beyond  dispute.  The  island  lies  opposite  to 
and  forms  part  of  Hickman  county,  one  of  the 
ODunties  of  the  state,  and  the  lands  embraced 
in  it  were,  in  May,  1837,  surveyed  under  state 
authoritv.  and  have  since  then  been  sold  and 
<?onveyed  to  the  purchasers  by  the  same  author- 
ity. The  people  residinp^  on  it  have  paid  taxes 
and  exercised  the  elective  franchise  according 
to  the  laws  of  the  state.  In  1851,  a  resident  ot 
the  island  was  elected  to  represent  the  county 
in  the  general  assembly,  and  served  in  that  ca- 
pacity. And  as  early  as  1828,  a  minor  living 
there  with  one  Samuel  Scott,  was  bound  an 
apprentice  to  him  by  the  proper  court  having 
jurisdiction  of  such  subjects.  This  possession, 
fully  established  by  acts  like  these,  has  never 
i>een  disturbed.  If  Missouri  has  claimed  the 
inland  to  be  within  her  boundaries,  she  has 
made  no  attempt  to  subject  the  people  living 
there  to  her  laws,  or  to  require  of  them  the  per- 
formance of  any  duty  belonging  to  the  citizens 
of  a  state.  Nor  has  there  been  any  efl^ort  on 
her  part  to  occupy  the  island,  or  to  exercise 
jurisdiction  over  it.  If  there  were  proof  that 
the  island,  by  legislation,  had  been  included  in 
the  limits  of  New  Madrid  county,  then  the 
service  of  a  writ  in  1820.  on  the  solitary  settler 
there,  by  the  sheriff  of  the  county,  would  be  an 
exercise  of  sovereign  power  on  tlie  part  of  the 
state.  But  in  the  absence  of  this  proof,  there 
is  nothing  to  connect  the  state  with  the  trans- 
action, or  from  which  an  inference  can  be 
drawn  that  the  sheriff  was  authorized  to  go  on 
the  island  with  his  process.  And  for  the  same 
reason,  it  is  hard  to  see  how  the  fact,  conced- 
ing it  to  be  true^  that  a  person  occupying  the 
position  of  a  circuit  judge  of  Missouri,  once 
lived  on  the  island  (when  or  how  long  we  are 
not  informed ) ,  tends  to  show  that  the  state  in- 
tended to  take  possession  of  it. 

These  things  may  prove  that,  in  the  opinion 
of  the  judge  and  sheriff,  the  island  belonged  to 
403*]  Mi.v»ouri,  but  they  do  not  "go  further 
and  put  the  state  in  any  better  position  than 
she  vras,  if  they  had  not  occurred.  And  so 
with  the  location  of  the  New  Madrid  claim  in 
1821.  He,  doubtless,  believed  he  had  authority 
11  Wall, 


to  locate  his  warrant  on  the  island,  but  surely 
the  state  cannot  claim  that  she  acquired  any 
right  by  this  proceeding.  There  is,  therefore, 
nothing  in  this  record  which  shows  that  Ken- 
tucky has  not  maintained^  for  a  long  course  of 
years,  exclusive  possession  and  jurisdiction 
over  this  territory  and  tne  people  who  inhabit 
it.  It  remains  to  be  seen  whether  she  shall 
remain  in  possession  and  continue  to  exercise 
this  jurisdiction,  or  whether  she  shall  give  way 
to  Missouri.*  The  case  is  certainly  not  without 
its  difficulties.,  but  we  think  these  difficulties 
can  be  removed  by  a  fair  examination  of  the 
testimony,  and  the  right  of  the  contestants 
properly  determined. 

The  evidence  to  be  considered  consists  of  the 
testimony  of  living  witnesses,  the  physical 
changes  and  indications  at  and  above  the  island, 
and  the  maps  and  books  produced  by  the  com- 
plainant. In  a  controversy  of  this  nature, 
where  state  pride  is  more  or  less  involved,  it  is 
hardly  to  be  expected  that  the  witnesses  would 
all  agree  in  their  testimony.  And  as  this  con- 
flict does  exist,  it  is  necessary  to  consider  the 
evidence  somewhat  in  detail^  in  order  to  justify 
the  conclusions  we  have  reached  concerning  it. 

There  are  eight  witnesses  called  for  the  com- 
plainant, who  testify  confidently,  that  the  main 
channel  of  the  Mississippi  river  was  always 
east  of  Wolf  island,  and  one  of  them  (Swon), 
an  experienced  river  man,  who  navigated  the 
river  from  1 821  to  1851,  in  all  stages  of  water, 
says  there  are  no  indications  that  the  main 
channel  was  ever  on  the  west  side.  Only  three 
of  them  knew  the  river  prior  to  1820,  and  they 
were  engaged  in  the  business  of  flat  boating, 
which  is  hardly  ever  undertaken  in  a  low  stage 
of  water.  There  is  nothing  to  show  that  any 
one  of  them  ever  made  a  personal  examination 
of  the  channels  and  surrounding  objects  at  this 
point,  and  there  is  a  remarkable  absence  of 
facts  to  sustain  their  opinions.  It  is  also  no- 
ticeable, in  connection  with  this  evidence,  that 
none  of  the  witnesses  (Hunter  may  be  an  ex- 
ception) *ever  lived  in  the  vicinity  of  [•404 
the  island,  or  remained  there  any  length  of 
time,  and  that  all  the  knowledge  any  of  them 
acquired  of  the  state  of  the  river  was  obtained 
by  passing  up  or  down  it  at  different  times, 
either  on  flat-boats  or  steamboats.  Notwith- 
standing they  swear  positively  that  the  channel 
was  always  east  of  the  island,  yet  Watson  says 
it  changed  for  about  three  years,  and  Ranney 
testifles  that  on  one  occasion,  when  the  main 
channel  was  divided  into  three  parts,  the  deep- 
est water  for  a  short  time  in  the  fall  of  the 
year  was  found  on  the  west  of  the  island,  and 
steamboats  passed  on  that  side.  But  they  do 
not  prove  a  deficiencv  of  water  at  any  time  in 
the  Missouri  channel,  or  that  any  boat,  from 
that  or  any  other  cause,  was  ever  hindered  in 
any  attempt  to  run  it.  It  is  undoubtedly  true 
that  the  Kentucky  channel,  when  the  river  was 
full,  for  many  years  has  afforded  a  safe  pas- 
sage for  boats,  because  at  such  a  time,  if  the 
obstructions  were  not  submerged  they  could  be 
avoided,  and  navigators  would  take  it,  as  it  was 
Ave  miles  the  shortest.  And  passing  the  river 
only  occasionally,  and  without  any  knowledge 
of  where  the  volume  of  water  flowed  when  the 
river  was  low,  they  would  naturally  conclude 
it  was  the  main  channel.  It  is  equally  true 
that  now  it  is  the  main  highway  for  the  busi- 
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ne»8  of  the  river;  but  the  point  to  be  deter- 
mined is:  was  it  so  as  far  back  as  1763,  or 
even  1820?  If  in  the  investigation  of  sucli  an 
iiiquiry,  positive  certainty  is  not  attainable, 
yet  the  evidence  furnished  by  the  defendant  af- 
fords a  reasonable  solution  of  it.  And,  at  any 
rate,  it  greatly  outweighs  the  evidence  on  the 
other  side,  and  in  such  a  case  the  party  in  pos- 
feession  has  the  better  riglit.  The  proof  on  be- 
half of  the  defendant  consists  of  the  testimony 
of  twenty-seven  witnesses.  Many  of  them  have 
been  acquainted  with  the  river  from  an  early 
period  in  this  century,  and  quite  a  number  have 
spent  their  lives  near  their  disputed  territory 
and.  therefore,  had  better  opportunities  for  ob- 
serving the  condition  of  the  river  at  this  point 
than  the  witnesses  for  the  complainant,  who 
only  passed  there  occasionally.  Nearly  all  ot 
them  are  old  men,  and  there  is  no  diversity  of 
opinion  between  them  concerning  the  location 
405*]  *of  the  main  channel  of  the  Mississippi 
liver  at  Wolf  island.  All  who  testify  on  the 
subject — there  arc  only  a  few  who  do  not — 
agree  that  until  a  comparatively  recent  period 
it  ran  west  of  the  island,  and  to  fortify  their 
opinions  they  describe  the  state  of  the  respec- 
tive channel  at  different  times,  and  tell  what 
was  done  by  themselves  or  others  about  the 
navigation  of  the  river.  They  concur  in  say- 
ing that  in  early  times  it  was  difficult  for  flat- 
lifonts,  even  in  the  highest  stage  of  water,  to  get 
into  the  Kentucky  chute,  owing  to  the  current 
running  towards  the  Missouri  side,  and  that  if 
they  succeded  in  doing  it,  the  navigation  was 
obstructed  on  account  of  the  narrow  and  crook- 
ed condition  of  the  stream,  which  was  filled 
with  tow-heads,  sandbars,  driftwood,  and  rack 
heaps.  One  of  the  witnesses,  in  describing  the 
appearance  of  this  chute  in  1804,  states  that  it 
looked  like  lowlands,  with  cottonwood  and  cv- 
prt'ss  on  it,  and  that  there  was  only  a  narrow 
channel  close  to  the  island;  all  the  other  space 
to  the  KentMcky  shore,  now  open  water,  was 
then  covered  with  large  cottonwood  timber. 

<'»ther  witnesses  corroborate  this  testimony, 
and  unite  in  saying  that  in  early  times,  at  an 
ordinary  sta^e  of  water,  it  was  impossible  to 
take  the  Kentucky  channel  at  all.  on  account 
of  these  obstructions,  while  the  Missouri  chan- 
nel was  wide,  deep  and  unobstructed.  And 
one  of  them  expresses  the  opinion  that  in  low 
water  anyone  could  have  got  to  the  island  from 
the  Kentucky  shore  without  wetting  his  feet, 
by  crossing  tne  small  streams  on  the  driftwood. 
But  we  are  not  left  to  conjecture  on  this  point, 
for  Ramsey,  an  old  inhabitant  of  the  country, 
swears  that  on  one  occasion  he  walked  over 
from  the  Kentucky  side  to  the  island,  nearly 
all  the  way  on  dry  land,  and  the  residue  on 
driftwood,  and  noticed  while  on  the  island,  that 
there  was  plenty  of  water  in  the  Missouri  chan- 
nel. 

Can  it  be  possible  that  such  a  stream  at.  this 
time  was  the  main  channel  of  the  Mississippi 
river?  Although  the  Kentucky  channel,  from 
natural  causes,  had  improved  in  1825,  still  in 
the  low  water  of  that  year  it  did  not  have  a 
depth  of  over  two  and  a  half  feet  nor  a  width 
406*]  exceeding  one  hundred  ♦and  fifty  yards, 
while  steamboats  passed  tnrough  the  Missouri 
channel  without  any  difficulty.  The  witness 
who  testifies  to  this  state  of  things,  at  that 
time,  had  his  attention  especially  called  to  the 
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subject  as  he  kept  a  wood-yard  on  the  Kentucky" 
side  opposite  the  island,  and  missed  the  oppor- 
tunity of  supplying  boats  that  ran  the  Mis- 
souri channel. 

And  there  is  no  one  who  speaks  of  a  scarcity 
of  water  in  the  Missouri  channel,  until  after 
Captain  Shreve  operated  in  this  locality  with 
his  snag  boats,  which  had  the  effect  of  opening* 
and  deepening  the  Kentucky  channel,  so  that  it 
has  now  become  the  navigable  stream.  Judge 
Underwood  says  that  in  1820  the  west  channel 
was  between  four  and  five  hundred  yards  wider 
than  the  east  one,  and  must  have  discharged 
nearly  double  the  quantity  of  water.  And  one 
witness  testifies  that  the  east  channel  was  for- 
merly so  narrow  that  two  steamers  could  not 
pass  in  it  abreast.  It  would  seem,  therefore,, 
that  the  condition  of  this  channel,  as  told  by 
these  witnesses,  was  proof  enough  that  the 
main  channel  was  west  of  the  island;  but  this 
is  not  all  the  proof  on  the  subject.  Russell, 
who  was  appointed  superintendent  of  river  im- 
provements in  1842,  and  knew  the  island  since 
1814,  and  spent  five  months  there  in  1819, 
swears  that  in  descending  the  river  in  1830  or 
1831  he  sounded  the  Kentucky  channel  and, 
not  finding  water  enough  in  it  by  two  or  three 
feet  to  float  his  boat,  was  compelled  to  go  down 
on  the  Missouri  side,  where  there  was  nine  or 
ten  feet  of  water.  To  the  same  effect  is  the 
evidence  of  Holton,  who,  in  1828,  being  unable 
to  get  up  the  east  channel  with  a  steamer 
drawing  upwards  of  six  feet  of  water,  went 
over  to  the  Missouri  side  and  passed  through 
without  any  trouble.  And,  three  years  later, 
Peebles  saw  three  or  four  steamers  attempt  to 
run  up  the  Kentucky  channel,  and  failing  to 
get  through,  back  out  and  easily  ascend  the 
other.  Christopher,  who  ran  the  river  from 
1824  to  1861,  on  one  occasion  could  not  pass 
the  bar  at  the  foot  of  the  Kentucky  chute  with 
a  boat  drawing  twelve  feet  of  water,  and  was 
compelled  to  change  to  the  other  side,  and  got 
up  without  any  difficulty;  and  there  are  other 
witnesses  who  testify  to  the  inability  of  boats 
to  *pass  east  of  the  island,  and  to  their  [*40T 
safe  passage  west  of  it.  Indeed,  the  concurrent 
testimony  of  all  the  persons  engaged  in  the 
navigation  of  the  river  is,  that  they  could  never 
safely  go  east  of  the  island,  imless  in  high 
water,  and  that  they  uniformly  took  the  west 
channel  in  dry  seasons;  and  the  flat-boat  men, 
in  early  times,  even  in  high  water,  were  fre- 
quently compelled  to  uncouple  their  boats  in 
order  to  descend  the  Kentucky  channel,  and 
then  were  obliged  to  pull  through  by  trees,  on 
account  of  the  narrowness  of  the  channel.  In 
low  water  they  would  quite  often  ^et  agi'ound 
and  have  to  wait  for  a  rise  of  the  river  to  take 
them  out.  It  will  readily  be  seen  that  this 
class  of  men  would  naturally  take  risks  in  or- 
der to  save  five  miles  of  navigation.  Moseby, 
who  has  lived  in  the  vicinity  for  forty-two 
years,  testifies  to  the  greater  volume  of  water 
in  the  Missouri  channel,  and  to  boats  usually 
taking  it;  and  all  the  witnesses  agree  that 
since  they  knew  the  river  the  chutes  around  the 
island  have  undergone  great  changes,  and  that 
the  east  one  is  now,  in  depth,  width  and  free- 
dom from  obstructions,  wholly  unlike  what  it 
was  formerly.  In  this  state  of  proof,  how  can 
it  be  successfully  contended  that  Missouri  has 
any  just  claim  to  the  island? 
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But  there  is  ndditionni  proof  prowing  out  of 
ci^rtain  pliysicnl  farts  connected  with  this  lo- 
cality wnich  we  will  procee<l  to  consider.  Is- 
lands are  formed  in  the  Mississippi  river  by  ac- 
cretions produced  by  the  deposit  at  a  particu- 
lar place  of  tlie  soil*  and  sand  constantly  float- 
inff  in  it,  and  by  the  river  cutting  a  new  chan- 
nel through  the  mainland  on  one  or  the  other 
of  its  shores.  The  inquiry  naturally  suggests 
itself:  of  which  class  is  Wolf  island?  If  the 
latter,  then  the  further  inquiry  whether  it  was 
detached  from  Missouri  or  Kentucky.  The  evi- 
dence applicable  to  this  subject  tends  strong- 
ly to  show  that  the  island  is  not  the  result  of 
accretions,  but  was  once  a  part  of  the  mainland 
of  Kentucky.  Islands  formed  by  accretions  are. 
in  river  phraseology,  called  made  land*  while 
those  produced  by  the  other  process  nece»sarily 
are  of  primitive  formation.  It  is  easy  to  dis- 
tinguish them  on  account  of  the  difference  in 
their  soil  and  timber. 

408*]  'It  has  been  foimd  by  observation  and 
rxpiTlence  that  primitive  Hoil  produces  trees 
chiefly  of  the  hard  wood  varieties,  while  the  tim- 
U'r  groMing  on  land  of  secondary  formation — 
the  cflTect  of  accretions  —  is  principally  cotton- 
wood.  Wolf  island  is  of  large  area,  containing 
about  fifteen  thou«and  acres  of  land,  and,  witli 
the  exception  of  some  narrow  accretions  on  its 
»horp?«.  i«  primitive  land,  and  has  the  primitive 
forest  growing  on  it. 

On  the  high  land  of  the  island  there  are  the 
largest  poplar,  chin<|uapin,  oak  and  blackjack 
trtn'H  arrowing,  ami  primitive  soil  only  has  the 
constituent  elements  to  produce  such  timber. 
Hut  this  is  not  all.  for  trees  of  like  kind  and 
sire  are  found  on  the  Kentucky  side,  on  what 
is  called  the  second  bottom,  near  the  foot  of  the 
Iron  Banks,  which  is  about  two  feet  higher 
than  the  bottom  on  which  Columbus  is  located. 
Tliere  are  no  such  frees  on  the  Missouri  shore. 
Thojw  found  there  are  of  a  different  kind  and 
much  smaller  growth.  Besides  this,  the  high- 
land on  the  island  is  on  the  same  level  with 
the  second  liottom  on  the  Kentucky  side,  while 
it  is  four  or  live  feet  higher  than  the  land  on 
the  Missouri  side  opposite  the  island  and  al>ove 
it.  In  thi^  state  of  the  case,  it  would  seem 
dear  that  this  second  bottom  and  island  were 
once  pa-ts  of  the  same  table  of  land  and,  at 
some  remote  periotl,  were  separated  by  the  for- 
mation of  the  east  channel.  In  the  nature  ot 
things,  it  is  impossible  to  tell  when  this  oc- 
curred, nor  is  it  necessary  to  decide  that  ques- 
tion, for,  by  the  memory  of  living  witnesses, 
we  are  enabled  to  determine  that  the  east  chan- 
nel, or  cut  off.  as  it  should  be  called,  was  not 
the  main  channel  down  to  1S20. . 

If  the  testimony  already  noticed  be  not 
enough  to  prove  this,  there  is  the  additional 
evidence  furnished  by  the  changes  which  the 
river  has  accomplished  in  the  neighborhood  of 
the  island,  within  the  recollection  of  many  in- 
telligent persons.  These  changes  are  impor- 
tant, and  are  shown  on  the  map  [ante,  117],  of 
If.  (?.  Black,  which  is  proved  to  be  a  correct 
representation  both  of  the  present  aijd  original 
position  of  the  island,  the  river,  and  its  banks. 
The  effect  of  the  evidence  on  this  subject  is. 
410*]  that  the  filling  ♦up  at  the  mouth  of 
Town  creek,  the  washinar  away  of  the  point 
above  on  the  Missouri  sicte.  the  abrasion  of  the 
Iron  Banks,  and  the  partial  destruction  of 
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Toney's  point,  have  operated  to  straighten  the 
hanks  a?iove  the  island  on  the  Kentucky  side, 
to  bring  the  water  closer  to  them  and,  as  a  con- 
sequence, to  cast  it  into  the  east  channel.  And 
that  before  these  projecting  points  were  re- 
moved and  the  accretions  made  at  Town  cre<»k, 
the  water  was  thrown  towards  the  Missouri 
side.  This  was  necessarily  so,  as  can  readily 
l>e  seen  by  an  inspection  of  the  map.  In  the 
original  condition  of  the  river,  the  current 
must  have  been  carried  from  the  Missouri  point 
to  the  Iron  Banks  opposite,  and  reboini<letl 
from  them  across  to  the  Missouri  side,  so  as  to 
carry  the  channel  west*of  Wolf  ishni«l.  And  it 
is  equally  clear  that  the  changes  which  have 
<»ccun*i'd  within  this  ci-ntury  have  8traiigh(<*iie<l 
the  riviT  and  turned  the  channel  to  the  east  of 
the  island.  Can  there  he  any  need  of  further 
evidence  to  sustain  the  long-continued  posses- 
sion of  Kentucky  to  tlie  island,  and  are  not  the 
witnessfs  who  swear  that  in  their  time  the 
main  channel  of  the  MissiMsinni  river  ran  west 
of  Wolf  island  alumdantly  fortified? 

But  it  is  said  the  maps  of  the  early  explorers 
of  tho  river  and  the  reports  of  travelers  prove 
the  channel  always  to  have  been  east  of  the 
island.  The  answer  to  this  is,  that  evidenee  ot 
this  character  is  mere  hearsay  as  to  facts  with- 
in  the  memory  of  witnesses,  and  ff  this  consi<l- 
eration  does  not  exclude  all  the  books  and 
maps  since  1800.  it  certainly  renders  them  ot 
little  value  in  the  determination  of  the  question 
in  dispute.  If  such  evidence  differs  from  that 
of  living  witnesses  based  on  facts,  the  latter  is 
to  be  preferred.  Can  tliere  be  a  doubt  that  it 
would  l)e  wrong  in  principle  to  dispossess  a 
party  of  property  on  the  mere  statements — not 
.sworn  to — of  travelers  and  explorers,  when  liv- 
\n^  witnesse-^.  te«tifying  under  oath  and  sub- 
ject to  cro<is-oxamination.  and  the  physical 
facts  of  the  case,  contradict  them? 

But  it  is  claimed  the  books  and  maps  which 
ant€»date  human  testimony  establish  the  right 
of  Missouri  to  this  island.  If  this  Ik»  so, 
there  is  recent  authority  for  saving  thev  are 
*unreliaWe.  In  18«1,  Captain  Hum-  [•411 
phreys  and  Lieutenant  Abbott,  of  the  corps  oi 
topographical  engineers,  submitte<l  to  the 
proper  bureau  of  the  War  Department  a  report 
i)ased  on  actual  surveys  and  investigations, 
ui.»on  the  physics  and  hydraulics  of  the  Missis- 
sippi river,  which  they  were  directed  to  make 
by  Congress.  In  speaking  on  the  subject  ol 
the  changes  in  the  river  (p.  104),  they  say: 
"Tliese  changes  have  been  constantly  going  on 
since  the  settlement  of  the  country,  but  the  old 
maps  and  records  are  so  defective  that  it  is  im- 
possible to  determine  much  about  those  which 
occurred  prior  to  1800.'  In  the  face  of  this  re- 
l)ort,  authorized  by  the  government  and  pre- 
pared with  great  learning  and  industry,  how 
can  we  allow  the  books  and  maps  published 
prior  to  this  century  to  have  any  weight  in  th<* 
decision  of  this  controversy? 

Without  pursuing  the  investigation  further, 
on  full  consideration  of  all  the  evidence  in  the 
case,  we  are  satisfied  that  the  state  of  Missouri 
has  no  just  claim  to  the  possession  of  Wolf 
island. 

It  is,  therefore,  ordered  that  the  hill  he  dis- 
*iii98ed. 
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113»]  •JAMES  nUFFlXGTOK,  late  Collector 
of  Internal  Revenue,  Plff.  in  Err,, 

V. 

JOSEPH  M.  DAY. 

(See  8.  C.  11  Wall.  113-129.) 

Congress  cannot  tax  judge's  salary. 

Congress  cannot,  under  the  Constitution  of  the 
United  States.  Impose  a  tax  upon  the  salary  of  a 
Judicial  officer  of  a  state. 

[No.  329.] 
Argued  Feb,  3,  1871,    Decided  Apr,  3,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
e<l  Stntc»s  for  the  District  of  Masnachusftts. 
Tlie  history  and  facts  of  the  case  are  fully 
Btntod  by  the  court. 

Messrs.  A.  T.  Akerman,  Atty.  Gen,,  and 
Jol&n  O.  Ropes,  Asst,  Atty.  of  the  U.  S.  for 
the  Dist.  of  Mass.,  for  plaintiff  in  error: 

In  the  exercise  of  its  «»ranted  powers,  the 
Pederal  government  is  supreme.  L'nder  the 
general  power  of  taxation,  every  man  and 
everything  throughout  the  country  (exports 
excepted),  are  subject  to  ta.xation  in  the  discre- 
tion of  Congress;  pi'ovided  that  the  power  be 
exercised  for  the  purposes  declared  in  the  Con- 
stitution, and  not  for  unauthorized  purposes; 
and  that  the  comlition.^  of  its  exercise,  pre- 
scribed in  the  Constitution,  uniformity,  etc.,  be 
•complied  with. 

What  was  granted  to  the  Federal  govern- 
ment was  the  power  of  taxation  for  certain 
purposes — the  common  debts,  the  common  de- 
fense, the  general  welfare — for  none  of  which 
-were  the  particular  states  bound  any  longer  to 
provide.  The  idea  was,  not  to  exempt  certain 
classes  of  persons  or  objects  from  their  share 
of  the  public  burdens;  to  exempt  a  judge  of 
probate,  for  instance,  from  his  share  of  the  tax 
necessary  to  meet  the  interest  on  the  public 
4ebt,  or  support  the  Army  and  Xavy ;  but  mere- 
ly to  lay  these  public  duties  on  the  general  gov- 
ernment instead  of  the  states.  With  the  duties 
"Went  also  the  power  to  discharge  them.  By 
the  Constitution,  the  general  government  took 
the  exclusive  right  to  tax  imports,  and  shared 
•with  the  state  the  exclusive  rights  of  taxation 
retained  by  them.  Nobody  was  to  be  exempt- 
ed; nobody  was  to  be  taxed  any  more  than  he 
had  been  before.  It  was  simply  a  change  .of 
the  sovereign  charged  with  the  public  duty, 
arid  who  was,  therefore,  clothed  with  the  power 
to  discharge  that  duty.  It  involved,  simply, 
that  the  citizen,  whether  holding  an  office  un- 
der the  state  or  not,  should  pay  to  the  United 
States  those  taxes  necessary  for  the  above- 
named  purposes*,  which  would  otherwise  have 
been  paid  to  his  state. 

The  soundness  of  the  above  views  is  recog- 
nized whenever  the  United  States  repays  to  a 
particular  state  the  money  expended  by  that 
state  for  the  public  welfare,  and  which  was 
•originally  raised  by  state  taxation  from  the  in- 
comes of  state  officers  among  others.  Nobody 
imagines  that  the  state  officers  can  claim  ex- 
emption of  their  share  of  this  tax  from  the 
state.  Why  should  they  not,  therefore,  pay  it 
in  the  first  instance  to  the  United  States? 

Again;  if  the  state  officers  are  exempt  from 
Fe<leral  taxation  to  the  extent  of  their  salaries, 
the  effect  of  levying  an  income  tax  would  be  to 
raise  their  salaries  as  compared  with  the  other 
citizens  of  the  state. 
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Besides  it  is  to  be  remarked,  that  in  tlius 
subjecting  the  incomes  of  state  officers  to  Fed- 
eral taxation  there  is  no  violation  of  the  funda- 
mental principle,  that  taxation  and  represen- 
tation are  to  go  together,  as  is  the  case  where 
a  state  taxes  the  operations  of  tlie  government 
of  the  United  States. 

See  remarks  of  Marshall,  Ch.  J.  in  McCul- 
loch  V.  Maryland,  4  Wheat.  310,  435. 

These  views  derive  additional  confirmation 
by  a  consideration  of  their  application  to  othei 
similar  cases. 

Take  the  banks,  railroads,  and  other  institu- 
tions of  the  states.  Another  section  of  the 
statute  now  under  consideration,  taxing  the  is- 
sues of  state  banks  so  excessively  as  to  drive 
their  notes  out  of  circulation,  has  recently  been 
held  constitutional.  It  is  true  tliat  the  court 
was  divideil  on  that  case. 

Veazie  Bk,  v.  Fcnwo,  8  Wall.  633, 19  L.  ed.  482. 

But  the  court  was  unanimous  in  the  opin- 
ion that  Congress  can  tax  the  proi)erty  of  the 
banks  and  of  all  other  corporate  bodies  of  a 
state,  the  same  as  that  of  individuals. 

A^in ;  it  is  nOt  pretended  that  the  income  of 
an  individual  derived  exclusively  from  state 
stock,  would  be  exempted  from  this  income 
tax.  Yet  the  courts  have  recognized  a  strong 
analogy  between  the  taxation  of  the  issues  of 
a  bank,  of  the  office  of  an  officer,  and  of  stock 
as  such.  Is  there  not  a  similar  analogy  be- 
tween income  derived  from  the  business  of  a 
bank,  from  the  dividends  of  the  stock,  and 
from  the  salary  of  the  office?  If  one  is  tax- 
able, are  not  they  all? 

Again;  who  are  to  be  thus  exempted  from 
bearing  all  direct  share  in  tlie  maintenance  of 
the  national  government?  Is  the  exemption  to 
l>c  confined  to  judges  of  the  state  couits?  Or 
are  not  governors,  mayors  of  cities,  all  oflS- 
cers  of  tlie  state  and  municipal,  governments 
to  be  equally  exempt?     If  not,  why  not? 

Again:  suppose  the  defendant  in  error  had 
been  drafted  into  the  Army  under  a  general 

{)rescription  law,  would  his  office  have  saved 
lim?  If  it  would,  how  far  is  this  exemption 
to  extend?  Are  justices  of  the  peace  exempt? 
Are  aldermen  exempt  ?  And  is  it  to  be  sup- 
posed for  a  moment  that  the  number  of  per 
sons  exempt  in  a  particular  state  from  mili- 
tary duty  depends  on  the  laws  of  that  state? 
We  are  not  speaking  of  a  law  drafting  into 
the  Army  all  probate  judges;  that  would  be  a 
law  which  the  court  would  probably  considei 
as  not  aimed  at  legitimate  purposes;  but  we 
are  asking  whether  the  fact  of  a  man's  holding 
a  commission  as  a  state  judge  exempts  him 
from  serving  in  the  United  States  Army  in 
time  of  war. 

The  principle  may  reasonably  be  deduced 
that  the  United  States  government,  in  the  ex- 
ercise of  its  granted  powers,  can  reach  every 
man  and  every  dollar  in  this  country.  The 
common  defense  and  general  welfare  demand 
this.  All  the  resources  of  each  state  were  lia- 
ble to  the  full  for  these  purposes  to  each  state, 
before  acceding  to  the  Constitution.  Now  they 
are  all  available,  under  the  limits  of  the  Con- 
stitution, for  the  general  government. 

Is  it  any  more  an  abridjpfment  of  the  inde- 
pendence and  sovereignty  of  a  state  to  tax  the 
agents  of  the  people,  than  to  tax  the  people 

themselves  ? 
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All  that  we  have  contended  for  is  the  com- 
mon liability  of  the  state  officers  for  their 
property. 

Taxation  of  the  incomes  of  state  officers,  de- 
rived from  their  salaries,  is  exactly  wliat  the 
state  does  do;  therefore,  the  right  to  do  the 
same  for  certain  objects  was  gi'anted  to  the 
United  States,  under  the  general  power  of  con- 
current taxation. 

In  tlie  leading  case  of  McCuUoch  v.  Md.  4 
Wheat.  316,  the  state  undertook  to  tax  the  is- 
sues of  notes  of  a  bank  of  the  United  States. 
The  court  held  that  this  was  a  tax  on  the 
means  useil  by  the  general  government  to  exe- 
cute one  of  its  powers,  and  that  the  sover- 
eignty of  the  state  did  not  extend  to  those 
means.  But  the  court  said  that  the  real  estate 
of  the  bank,  and  the  property  of  the  citizens  of 
the  stat^  in  the  bank,  which  are  subject  to  the 
fover^^iirnty  of  the  state,  were  liable  to  state 
taxation. 

The  same  principles  were  reaffirmed  in  Os- 
bom  v.  Bank,  9  Wheat.  738. 

In  Weston  v.  Charleston,  2  Pet.  449,  the  city 
of  Charlrston  undertook  to  tax  aix  and  seven 
jier  cent  stock  of  the  United  States.  The  court 
said  that  this  was  a  lax  upon  the  contract  sub- 
sisting between  the  United  States  and  the  in- 
dividual: n  tax  on  the  power  to  borrow  money 
on  the  credit  of  the  United  States,  which  was 
not  within  the  sovereignty  of  the  state.  Two 
justices.  Johnson  and  Thompson,  dissented,  on 
the  ground  that,  in  their  judgment,  the  tax 
was  not  a  tax  on  the  contract,  but  only  an  in- 
come tax,  and,  as  such,  constitutional. 

In  Bk.  of  Commerce  v.  N,  F.  2  Black,  620, 
17  L.  ed.  451,  the  court  decided,  on  the  author- 
ity of  WesTon  v.  Charleston,  that  a  state  can- 
not tax  United  States  stock  constituting  a  part 
of  the  property  of  a  bank. 

The  same  principle  was  followed  in  the  Bank 
Tax  Case,  2  Wall.  200,  17  L.  ed.  793. 

In  the  case  of  Dohhins  v.  Erie  Co.  16  Pet. 
435,  the  agreed  statement  of  facts  stated  that 
the  plaintiff  had  been  rated  and  assessed  with 
county  taxes,  as  an  officer  of  the  United  States, 
for  his  office,  as  such,  valued  at  $500.  And 
the  statute  of  Pennsylvania  authorized  an  as- 
sessment upon  all  officers  and  posts  of  profit. 
The  court  held  that  statute  could  not  compre- 
hend the  offices  of  the  United  States.  It  is 
true  that  much  of  the  reasoning  in  the  opin- 
ion of  Mr.  Justice  Wayne  would  be  pertinent 
had  the  statute  merely  subjected  the  plaintiff's 
income  to  a  tax  in  common  with  other  incomes ; 
but  the  point  decided  was  as  above  stated;  and 
fell  precisely  within  the  principles  laid  down 
in  McCuUoch  v.  Md,  and  followed  in  Weston  v. 
Charleston,  namely:  that  a  state  cannot  tax 
the  means  used  by  the  government  of  the  Union 
to  execute  its  powers.  The  court  also  held 
that  no  state  could  diminish,  by  taxation,  the 
amount  of  the  compensation  paid  by  the  Unit- 
ed States  to  its  ofRcers;  but  that  this  princi- 
ple could  not  serve  also  to  exempt  state  offi- 
cers from  taxation  hj  the  United  States,  is 
more  than  intimated  m  the  following  sentence 
from  the  opinion  of  the  court:  "The  officers 
execute  their  offices  for  the  public  good.  This 
implies  their  right  of  reaping  from  thence  the 
recompense  the  service  they  may  render  may 
deserve,  without  that  recompense  being  in  any 
way  lessened,  except  by  the  sovereign  power 
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from  whom  the  officer  derives  his  appointment, 
or  by  another  sovereign  power  to  whom  the 
first  has  delegated  the  right  of  ta.xation  over 
all  the  objects  of  taxation  in  common  with  it- 
self, for  the  benefit  of  both."  This  latter  cause 
aptly  describes  the  position  taken  by  the  plain- 
tiff in  error,  in  the  case  now  under  discussion. 

If  we  apply  to  the  tax  in  question  the  test  laid 
down  by  Chief  Justice  Marshall  in  McCuUoch 
V.  Md.,  if  we  measure  the  power  of  taxation  by 
the  extent  of  sovereignty,  we  find  a  distinct 
grant  from  the  state  to  the  United  States,  of 
hovereignty,  and  of  the  sovereign  power  of  tax- 
ation over  all  the  objects  of  taxation  except 
exports,  exclusive  as  regards  imports,  concur- 
rent with  the  states  as  regards  everything  else. 
We  find  this  defendant's  income  derived  from 
his  salary  as  judge  of  probate,  regarded  as  a 
proper  object  of  taxation  by  the  state,  and 
taxed  as  other  property.  The  inference  is  un- 
avoidable that  it  is  equally  taxable  by  the 
United  States. 

But  if  it  be  argued  that  the  sovereignty  ot 
the  states  requires  that  the.  same  exemptions 
should  be  made  from  the  taxation  of  the  Unit- 
ed States,  which  have  been  made  from  the  taxa- 
tion of  the  states,  in  favor  of  the  means  used 
by  the  general  government  to  execute  its  sov- 
ereign powers,  we  maintain: 

That  it  has  never  yet  been  held  that  a  state 
cannot  tax  the  income  of  an  officer  of  the  Fed- 
eral government,  as  property.  The  tax  in  the 
case  of  Doiibins  v.  FMe  Co.  was  a  tax  on  the 
office;  and  though  the  court  says  that  the  sal- 
ary of  an  officer  of  the  United  States  cannot  be 
diminished  by  the  taxation  of  a  state,  yet  it 
must  be  remembered  that  the  question  was  not 
present  in  that  form.  That  a  state  can  tax  the 
property,  including  the  income  derived  from  his 
Haiary,  of  an  officer  of  the  United  States,  in 
common  with  the  property  of  all  other  citizens 
of  the  state,  and  not  make  it  a  tax  on  ih»  of- 
fice, has  been  thought  legal  by  Thompson,  J., 
in  Weston  v.  Charleston,  2  Pet.  449,  48^;  and 
by  the  supreme  judicial  court  of  Massachu- 
setts, in  Melcher  v.  Boston,  9  Met.  73. 

But  the  conclusive  answer  to  this  argument 
is,  that  this  court  has  already  decided  other- 
wise in  Veazie  v.  Fenno,  supra. 

This  was  a  case  almost  parallel  to  McCuUoch 
v.  Md.  4  Wheat.  316,  when  the  question  was. 
whether  a  tax  of  ten  per  cent  on  the  issues  of 
a  state  bank  was  valid,  and  the  court  held  that 
it  was  valid.  It  was  there  held  that  the  Unit- 
ed States  could  lawfully  tax  the  operations  of 
a  state  bank,  even  with  the  purpose  of  driving 
its  issues  of  notes  out  of  circulation. 

But  to  this  point  it  is  not  necessary  for  us 
to  go  in  the  case  before  us.  All  the  courts  were 
agreed  that  the  property  of  the  banks  and  of 
all  other  incorporated  institutions  of  the  states 
could  be  taxed  by  the  United  States,  the  same 
as  that  of  individuals.  That  is  to  say,  that 
property,  acquired  under  a  grant  from  a  state 
in  the  exercise  of  one  of  its  sovereign  powers, 
is  subject  to  that  uniform  taxation  which  the 
Federal  government  can  impose  upon  all  the 
property  in  the  coimtry.  That  property,  paid 
to  an  individual  as  an  officer  of  a  state  by  a 
state,  in  the  exercise  of  its  constitutional 
power  to  have  such  officers,  is  subject  to  the 
same  taxation  from  the  Federal  government,  is 
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all  we  contend  for  in  this  case.  The  statute 
iiniier  consideration  imiioses  no  tax  on  the  of- 
fice nor  on  the  officer  as  such;  nor  on  the 
money  in  the  state  treasury;  the  incumbent  of 
the  state  oftlcc  is  viewed  simply  as  a  citizen 
of  the  l.'nited  States,  and,  as  such,  liable  to  pay 
a  proportion  of  his  property,  however  acquired, 
to  the  government  of  tlie  United  States. 

Mr.  Dwifflit  Foster,  for  defendant  in  error : 

Each  iftate  of  the  Union,  within  the  limits 
of  its  jurisdiction,  is  just  as  independent  of 
the  Federal  government  as  that  government, 
within  its  enumerated  powers,  is  inde|>endent 
of  the  states.  **The  powers  of  the  general  g(iv- 
ernment  and  of  the  state,  although  l>oth  exist 
and  are  exercised  within  the  same  territorial 
limits,  are  yet  separate  and  distinct  sovereign- 
ties, acting  separatelv  and  independently  of 
each  other  within  tlicir  respective  spheres.** 
The  sphere  of  action  approjiriated  to  .each  is  as 
far  beyond  the  r«a<jh  of  the  other  as  if  the 
line  of  division  was  traced  by  landmarks  and 
monuments  visible  to  the  eye.  The  complex 
character  of  the  two  governments  is  such  that 
there  exist  two  **distinct  and  separate  sov- 
ereignties within  the  same  territorial  space; 
eacli  of  them  restricted  in  its  powers  and  each 
within  its  sphere  of  action,  prescribed  by  the 
Con-'titution  of  the  United  States,  independent 
of  the  other." 

Mlemaii  v.  Booth,  21  How.  616,  16  L.  ed. 
173. 

Kach  is  sovereign  and  independent  in  its 
sphere  of  action,  and  exempt  from  tlie  inter- 
ference or  control  of  the  other,  either  in  the 
means  employed  or  functions  exercised.  Hk'.  of 
Commerce  v.  A'.  Y.  2  Black,  C3.5,  17  L.  ed.  456. 

The  people  of  each  state  compose  a  state, 
having  its  own  government  and  endowed  with 
all  the  functions  essential  to  separate  and  in- 
dependent existence.  In  many  articles  of  the 
Constitution,  the  necessary  existence  of  the 
states,  and  within  their  proper  spheres,  the  in- 
dependent authority  of  the  states  is  distinctly 
recopiized. 

J.ane  Co.  v.  Oregon,  7  Wall.  75.  Ifl  L.  ed.  104. 

The  power  of  taxation  is  an  inherent  attri- 
bute of  sovereignty  which  every  government 
must  possess  as  indispensable  to  its  independ- 
ent existence;  and.  except  where  there  are  con- 
stitutional restrictions  upon  it,  this  power  is 
coextensive  with  and  measured  by,  the  extent 
of  the  sovereignty  which  imposes*  the  tax.  It 
is  a  right  which,  in  its  nature,  acknowledges 
no  other  limits.  "That  the  power  to  tax  in- 
volves the  power  to  destroy;  that  the  power  to 
destroy  may  defeat  and  render  useless  the 
jwwer  to  create;  that  there  is  a  plain  repug- 
nance in  conferring  on  one  government  a  power 
to  control  the  constitutional  measures  of  an- 
other, are  propositions  not  to  be  denied.  Mc- 
Ciilloeh  V.  Md.  4  Wheat.  430.  "The  right  ol 
taxation,  when  it  exists,  is  necessarily  unlim- 
ited in  its  nature.  It  carries  AVith  it,  inherent- 
Iv.  the  power  to  embarrass  and  destrov."  Aus- 
tin v.  Boston,  7  Wall.  699,  19  L.  ed.'226. 

"A  government  whose  powers,  executive,  leg- 
islative, or  judicial,  are  subject  to  the  control 
of  another  distinct  government,  cannot  be. sov- 
ereign or  supreme,  but  is  subordinate  and  in- 
ferior to  the  other.  Its  functions  and  the 
moans  essential  to  the  administration  of  the 
government  and  the  employment  of  them,  are 
124 


liable  to  constant  interruption  and  possibh-  an- 
nihilation. What  avail  is  the  functioa  or 
means,  if  another  government  may  tax  it  at  its 
discretion?  It  is  apparent  that  the  power, 
functions,  or  means,  however  important  and 
vital,  are  at  the  mercy  of  that  government, 
Hk.  of  Commerce  v.  A'.  1'.  suftra. 

The  precise  converse  of  the  present  cast*  \v,\\ 
decidetl  in  Dobbins  v.  Eric  Co.  16  IVt.  435. 
There,  under  a  law  of  the  state  of  Pennsylvania, 
a  tax  was  imposetl  on  the  emoluments  of  the- 
olllce  of  the  ca])tain  of  a  I'nited  States  revenue- 
cutter.  It  was  said  by  the  court  to  bi»  levied 
on  a  valuation  of  the  income  of  the  olMv.'.\  Mvl 
it  was  held  that  this  could  not  be  done  eonstitu- 
tionally.  By  parity  of  reasoning,  this  author- 
ity is  decisive  of  the  tiuestion  now  imder  dis- 
cussion. The  plaintiH"  m  error  can  eseai»e  from 
it  only  by  denying  that  the  states  hav«»  any 
]>owers  co-ordinate  with  those  of  the  Unit«'d 
States,  lie  must  concede  lliat  when  one  gov- 
ernment has  the  power  to  tax  another,  the  one 
liable  to  lie  taxed  is  necesisarily  subordinate  ta 
the  one  which  has  the  power  to  tax.  Aooord- 
ing  to  the  theory  which  he  is  bound  to  main- 
tain, it  follows  inevitably  that  we  do  not  live 
under  a  complex  system  of  state  ami  Federal 
governments,  each  independent  within  it* 
sphere:  but  that  the  continuetl  existence  of  the 
states  depends  upon  the  moderation  and  for- 
bearance of  the  I'nited  States,  in  the  exercise 
of  its  taxing  powers. 

The  decisions  already  cited  conclusively  prove 
that  the  right  of  the  statt  to  exist  a:i  a  body 

f)olitic.  to  have  a  government  with  executive, 
egislative.  and  judicial  de;»artments,  to  have 
state  offices  filled  and  their  duties  performed, 
does  not  depend  on  the  will  or  forWarance  of 
Congress.  But  if  state  offices  or  their  emolu- 
ments are  taxable  at  all  by  the  Federal  govern- 
ment, that  taxation  may  be  carried  to  the  point 
of  destruction.  To  admit  the  principle  is  te 
admit  the  power  of  Congress  to  tax  every  state 
government  out  of  existence. 

In  Vca^icf  Bk.  v.  FcnnOt  8  Wall.  647,  19  L.  cl. 
487,  it  was  concede<l  by  a  majority  of  the  court 
that  "the  reserved  rights  of  the  states,  sucli  as 
the  right  to  pass  laws,  to  give  eiTect  to  laws 
through  executive  action:  to  administer  justice 
through  the  courts,  and  to  employ  all  ueoossiiry 
agencies  for  legitimate  purposes  of  state  gov- 
ernment, are  not  proper  subjects  of  the  taxing^ 
power  of  Congress."  The  minority  of  the  cour^ 
expressed  themselves  as  follows:  "This  ta3ca- 
tion  of  the  powers  and  faculties  of  the  state 
governments  which  are  essential  to  their  sov- 
ereignty, and  to  the  efficient  and  independent 
management  and  administration  of  their  inter- 
nal anairs,  is  for  the  tirst  time  advanced  as  aa 
attribute  of  Federal  authority.  It  tinds  no- 
support  or  countenance  in  the  early  history  of 
the  government,  or  in  the  opinions  of  the  il- 
lustrious statesmen  who  founded  it.  These 
KtatesmeYi  scrupulously  abstained  from  any  en- 
croachment tipon  the  reserved  rights  of  the 
states;  and,  within  these  limits,  sustained  and 
supported  tlieni  as  sovereign  states."  The  divi- 
sion of  opinion  among  the  members  of  the  court 
seems  to  have  related  solely  to  the  character 
of  the  particular  tax.  the  validity  of  which  wa^ 
contested,  uwr.,  a  tax  on  the  circulation  of 
banks  incorporated  by  state  legislation.  Ap- 
imrently  there  was  entire  unanimity  in  re^^ojj- 
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sizing,  as  an  indisputable  principle  of  consti- 
tutional law,  tlie  exemption  of  the  reserved 
powers  of  the  states  from  impairment  by  taxa- 
tinn.  If  any  such  principle  exists,  surely  the 
prej»ent  case  falls  fully  xnthin  its  scope. 

No  valid  distinction  can  be  drawn  between 
the  taxation  of  an  olfice.  itself,  eo  nomine,  and 
the  taxation  in  a  general  assessment,  upon  in- 
-comei*  of  the  salary  or  emoluments  of  an  office, 
■which'  are  the  lejjjal  compensation  for  the  per- 
formance of  official  duties,  and  are  presumed 
to  be  only  such  adequate  remuneration  as  is 
requisite  to  secure  the  services  of  a  competent 
incumbent.  In  each  case  it  is  held  to  be  a 
fatal  objection  to  the  power  to  lay  such  a  tax; 
that  if  admitted  to  exist  at  all,  there  can  be  no 
limit  to  the  extent  to  which  the  imposition  may 
l)e  carried.  The  office  taxed  exists  only  at  the 
mercy  of  the  taxing  power. 

The  taxes  adjudjfed  invalid  in  We$ton  v. 
CharJextotif  2  Pet.  449,  and  in  Dobbins  v.  Erie 
Co.  supra,  were  income  taxes,  and  this  point 
was  f nllv  di£cussed  in  each  of  those  cases.  The 
«ame  distinction  was  again  brought  before  the 
court  in  Hank  of  Commerce  v.  y.  W  City,  2 
Black.  r,30,  17  L.  ed.  454. 

In  that  cjise,  as  it  had  been  uniformly  before, 
the  distinction  was  rejected  as  untenable,  al- 
though it  had  been  sustained  by  the  court  of 
appeal**,  23  N.  Y.  192.  It  is,  therefore,  be- 
lieved to  be  unnecessary,  in  the  present  state  of 
the  authorities,  to  re-open  its  discussion.  An 
Income  tax.  assessed  in  general  terms,  dimin- 
ishes the  compensation  of  a  public  officer,  just 
tt^  effectually  as  if  specifically  imposed  on  his 
office.  The  fatal  difficulty  remains,  that  the 
power  of  one  government  to  tax  ii\  any  way 
the  functions,  instrumentalities  or  revenues  of 
another,  or  the  compensation  paid  by  another 
government  to  its  public  officefs,  is  wholly  in- 
rompatiMe  with  any  power  of  self -preserva- 
tion C/T  right  of  independent  existence  on  the 
part  cf  the  government  liable  to  such  taxation. 

Mr.  .lustice  Nelson  delivered  the  opinion  of 
the  couit: 

This  i«  a  writ  of  error  to  the  circuit  court 
of  thi  United  States  for  the  district  of  Massa- 
-chu^ettp. 

Day,  the  plaintiff  in  the  court  below  and 
defendant  in  error,  brought  a  suit  agaiifst  Buf- 
fington,  collector  of  the  internal  revenue,  to 
recover  hack  $61.51  and  interest,  assessed  up- 
on hU  salary  in  the  years  1866  and  1867,  as 
judge  of  the  court  of  probate  and  insolvency 
for  the  county  of  Barnstable,  state  of  Massa- 
-chusetts.  paid  under  protest.  The  salary  is 
fixed  by  law,  and  payable  out  of  the  treasury 
of  the  folate.  The  case  was  submitted  to  the 
court  below  on  an  agreed  statement  ot  facts, 
and  upon  which  judgment  was  rendered  for  the 
plaintiff.  It  is  now  here  for  re-examination. 
It  presents  the  qtiestion,  whether  or  not  it  is 
comiK'tent  for  ConsTresa.  under  tlie  Constitution 
of  the  I'nite<l  State*^..  to  impose  a  tax  upon  the 
salary  of  a  judicial  officer  of  a  state. 

In  the  case  of  Dobbins  v.  Erie  Co.  16  Pet. 
4.^.1.  it  was  decided  that  it  was  not  competent 
-for  the  legislature  of  a  state  to  levy  a  tax 
upon  the  .salary  or  emoluments  of  an  officer  of 
the  United  States.  The  decision  was  placed 
mainly  upon  the  ground  that  the  officer  was  a 
means  or  instrumental  it  v  emplovetl  for  carry- 
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ing  into  elTect  some  of  the  legitimate  powers  of 
the  government,  which  could  not  be  interfered 
123'']  *with  by  taxation  or  otherwise  by  the 
states,  and  that  the  salary  or  compensation  for 
the  service  of  the  officer  was  inseparably  con- 
nected with  the  office;  that  if  the  officer,  as 
such,  was  exempt,  the  salary  assigned  for  his 
support  or  maintenance  while  holding  the  office, 
was  also,  for  like  reasons,  equally  exempt. 

The  cases  of  McCulloch  v.  Md.  4  Wheat.  316, 
and  Weston  v.  Charleston,  2  Pet.  449,  were 
referred  to  as  settling  the  principle  that  gov- 
erned the  case,  namely:  "tnat  the  state  gov- 
ernments cannot  lay  a  tax  upon  the  constitu- 
tional means  employed  by  the  government  of 
the  Union  to  execute  its  constitutional  powers. 
The  soundness  of  this  principle  is  happily  il- 
lustrated by  the  Chief  Justice  in  McCulloch  v. 
Md.  "If  the  states,"  he  observes,  "may  tax 
one  instrument  employed  by  the  government  in 
the  execution  of  its  powers,  they  may  tax 
any  and  every  other  instrument.  '  They  may 
tax  the  mail ;  they  may  tax  the  mint ;  they  may 
tax  patent  rights;  they  may  tax  judicial  proc- 
ess; they  may  tax  all  the  means  employed  by 
the  government  to  an  excess  which  would  defeat 
all  the  ends  of  the  government."  **This,'*  he  ob- 
serves, "was  not  intended  by  the  American 
people.  They  did  npt  design  to  make  their  gov- 
ernment dependent  on  the  states."  Again,  p. 
427,  "That  the  power  of  taxing  it  (the  bank) 
by  the  states  may  be  exercised  so  far  as  to  de- 
stroy it,  is  too  obvious  to  be  denied."  And, 
in  Weston  v.  Charleston^  he  observes:  "If  the 
right  to  impose  the  tax  exists,  it  is  a  right 
which,  in  its  nature,  acknowledges ,  no  limits. 
It  may  be  carried  to  any  extent  within  the  jur- 
isdiction of  the  state  or  corporation  which  im? 
poses  it  which  the  will  of  each  state  and  cor- 
poration may  prescribe." 

It  is  conccsded  in  the  case  of  McCulloch  v.  Md. 
that  the  power  of  taxation  by  the  states  was 
not  abridged  by  the  grant  of  a  similar  power 
to  the  government  of  the  Union;  that  it  was 
retained  by  the  states,  and  that  the  power  is  to 
be  concurrently  exercised  by  the  two  govern- 
ments; and  also  that  there  is  no  express  con- 
stitutional prohibition  upon  the  'states  [*1S4 
against  taxing  the  means  or  instrumentalities 
of  the  general  government.  But,  it  was  held, 
and  we  agree  properly  held,  to  be  prohibited  by 
necessary  implication;  otherwise,  the  state* 
might  impose  taxation  to  an  extent  that  would 
impair,  if  not  wholly  defeat,  the  operations  of 
the  Federal  authorities  when  acting  in  their  ap- 
propriate sphere. 

These  views,  we  think,  abundantly  establish 
the  soundness  of  the  decision  of  the  case  of 
Dobbins  v.  Erie  Co.  supra,  which  determined 
that  the  states  were  prohibited,  upon  a  proper 
constniction  of  the  Constitution,  from  taxing 
the  salaiy  or  emoluments  of  an  officer  of  the 
government  of  the  Ignited  States.  And  we  !«lmll 
now  proceed  io  show  that*  upon  the  same  con- 
struction of  that  instrument,  and  for  like  rea- 
sons, that  government  is  prohibited  from  tax- 
ing the  salary  of  the  judicial  officer  of  a  state. 

It  is  a  familiar  rule  of  construction  of  the 
Constitution  of  the  tJnion,  that  the  sovereign 
powers  vested  in  the  state  governments  by  their 
respective  constitutions,  remained  unaltered 
and  unimpaired  except  so  far  as  they  were 
granted  to  the  government  of  the  United  States. 
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That  the  intention  of  the  framers  of  the  Con- 
stitution in  this  respect  might  not  be  misunder- 
stood this  rule  of  interpretation  is  expressly 
declared  in  the  lOtli  article  of  the  AmendmentM. 
namely:  "The  powers  not  delegated  to  the 
United  States  are  reserved  to  the  states  re- 
spectively, or  to  the  people/'  The  government 
of  the  United  States,  therefore,  can  claim  no 
power*  which  arc  not  granted  to  it  by  tlie  Con- 
stitution, and  the  powers  actually  granted  must 
be  such  as  are  expressly  given,  or  given  by  nec- 
essary implication. 

The  general  government,  and  the  states,  al- 
though both  exist  within  the  sam«  territorial 
limits,  are  separable  and  distinct  sovereignties, 
acting  separately  and  independently  of  each 
other,  within  their  respective  spheres.  The 
former,  in  its  appropriate  sphere,  is  supreme: 
but  the  states  within  the  limits  of  their  powers 
not  granted;  or,  in  the  language  of  the  10th 
Amendment,  "reserved,"  are  as  independent  of 
the  general  government  as  that  government 
within  itK  sphere  in  independent  of  the  states. 
125^J  •'Tlie  relations  exinting  between  the 
two  governments  are  well  stated  by  the  present 
Chief  Justice  in  the  case  of  iMne  Co.  v.  Oregon, 
7  Wall.  76,  10  L.  ed.  104.  "Both  the  states  and 
the  United  States,*'  he  observed,  "exiKtod  before 
the  Constitutic  n.  The  people,  through  tlmt  in- 
strument. estahliHliod  a  more  perfect  union,  by 
substituting  a  national  government,  acting  witJi 
ample  powers  directly  upon  the  citizens,  instead 
of  the  confederate  government,  which  acted 
with  powers,  greatly  restricted,  only  upon  tlie 
states.  But.  in  many  of  the  articles  of  the  Con- 
stitution, the  necessary  existence  of  the  states, 
and  within  their  proper  spheres,  the  independ- 
ent authority  of  the  states  are  distinctly  recog- 
nixed.  To  them  ni»arly  the  whole  charge  of  in- 
terior regulation  is  committed  or  left:  to  them, 
and  to  the  people,  nil  powers,  not  expressly 
delegated  to  the  national  government,  are  re- 
served." Upon  lo*>king  into  the  Constitution 
it  will  be  found  that  but  a  few  of  the  articles 
in  that  instrument  could  be  carried  into  prac- 
tical effect  without  the  existence  of  the  states. 

Two  of  the  great  departments  of  the  govern- 
ment, the  executive  and  legislative,  depend  up- 
on the  exercise  of  the  powers,  or  upon  the  peo- 
ple of  the  states.  The  Constitution  guarantees 
to  the  states  a  republican  form  of  government, 
and  protects  each  against  invasion  or  domestic 
violence.  Such  being  the  separate  and  inde- 
pendent condition  of  the  states  in  our  complex 
system,  as  recognized  by  the  Constitution,  and 
the  existence  of  which  is  so  indispensable,  that, 
without  them,  the  general  government  itself 
would  disappear  from  the  family  of  nations,  it 
would  seem  to  follow,  as  a  reasonable,  if  not  a 
necessary  consequence,  that  the  means  and  in- 
strumentalities employed  for  carrying  on  the 
operations  of  their  governments  for  preserving 
their  existence,  and  fulfilling  the  high  and  re- 
sponsible duties  assigned  to  them  in  the  Con- 
^.titution.  should  be  left- free  and  unimpaired: 
should  not  be  liable  to  Ih-  crippled,  much  less 
def<'jited  by  the  tax»ng  power  of  another  gov- 
ernment, which  power  acknowledges  no  limits 
126*]  but  the  will  of  the  legislative  'body  im- 
l>o«in;»  the  tax.  And.  more  especially,  those 
m<':ms  and  instrumentalities  which  are  the  cre- 
ation of  their  sovereign  and  reserved  rights, 
oTie  of  which  is  the  establishment  of  the  judicial 
126 


department,  and  the  appointment  of  officers  ta 
administer  their  l^ws.  Without  this  power, 
and  the  exercise  of  it,  we  risk  nothing  in  saying 
that  no  one  of  the  states,  under  the  form  of 
government  guaranteed  by  the  Constitution 
could  long  preserve  its  existence.  A  despotic 
government  might.  We  have  said  that  one  of 
the  reserved  powers  was  that  to  establish  a  ju- 
dicial department,  it  would  have  been  more  ac- 
curate, and  in  accordance  with  the  existing 
state  of  things  at  the  time,  to  have  said  the 
power  to  maintain  a  judicial  department.  All 
of  the  thirteen  states  were  in  the  possession  of 
this  power,  and  had  exercised  it  at  the  adoption 
of  the  Constitution;  and  it  is  not  fr^'temled 
that  any  ^ant  of  it  to  the  general  government 
is  found  in  that  instrument.  It  is,  therefore^ 
one  of  the  sovereign  powers  vested  in  the  states 
by  their  constitutions  which  remaineil  unal- 
tered and  unimpaired,  and  in  respect  to  which 
the  state  is  as  independent  of  the  general  gov- 
ernment as  that  government  is  independent  of 
the  states. 

The  supremacy  of  the  general  government^ 
therefore,  so  much  relied  on  in  the  argument 
of  the  counsel  for  the  plaintiff  in  error,  in  re- 
spect to  the  question  before  us,  cannot  be  main- 
tained. The  two  governments  are  upon  an 
equality,  and  the  question  is  whether  the  power 
**to  lay  and  collect  taxes"  enables  the  t^eneral 
government  to  tax  the  salary  of  a  judicial  of- 
ficer of  the  state,  which  officer  is  a  mean»  or  in* 
strumentality  employed  to  carry  into  execu- 
tion one  of  its  most  important  function^,  the 
administration  of  the  laws,  and  which  ooncerus 
the  exercise  of  a  right  reserved  to  tin*  ntatiM^. 

We  do  not  say  the  mere  circumstance  of  the 
establishment  of  the  judicial  department,  and 
the  appointment  of  officers  to  administer  the 
laws,  being  amqng  the  reserved  powers  of  the 
state,  disables  the  general  government  from 
levying  the  tax,  as  that  depends  upon  the  ex- 
press power  **to  lay  and  collect  taxes,**  but  it 
shows  that  it  is  an  original  inherent 
•power  never  parted  with,  and  in  re-  [•12T 
speot  to  which  the  supremacy  of  that  ijovern- 
ment  do«g  not  exist,  and  is  of  no  importance 
in  determining  the  question:  and  further,  that 
being  an  original  and  reserved  power,  and  the- 
judicial  officers  appointed  under  it  l»«'ing  a 
means  or  instrumentality  employed  to  carry  it 
into  effect,  the  right  and  necessity  of  it.>  unim- 
paired exercise,  and  the  exemption  of  the  of- 
ficer from  taxation  by  the  general  government, 
stand  upon  as  solid  a  ground  and  are  main- 
tained by  principles  and  reasons  as  cojjent  a* 
those  which  led  to  the  exemption  of  the  Fed- 
eral ofhcer  in  Dobbins  v.  Erie  Co.  suftra.  from 
taxation  by  the  state;  for,  in  this  respect,  that 
is,  in  respect  to  the  reserved  powers,  the  •state- 
is  as  sovereign  and  independent  as  the  general 
government.  And  if  the  means  and  instru- 
mentalities employed  by  that  governu'ent  to 
carr^  into  operation  the  powers  granted  to  it 
are  necessarily,  and,  for  the  sake  of  self-pres- 
ervation, exempt  from  taxation  by  the  states, 
why  are  not  those  of  the  states  depending  upon 
their  reserved  powers,  for  like  reasons,  equally 
exempt  from  Federal  taxation?  Their  unim- 
paired existence  in  the  one  case  is  as  essential 
as  in  the  other.  It  is  admitted  that  there  is 
no  express  provision  in  the  Constitution  that 
prohibits  the  general  government  from  taxing 
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the  niMiiis  And  instnimentalities  of  the  states, 
nor  is  there  any  prohibiting  the  states  from 
taxing  the  means  and  instrumentalities  of  that 
government.  In  both  cases  the  exemption  rests 
upon  necessary  implication,  and  is  upheld  by 
the  great  law  of  self -preservation ;  as  any  gov- 
ernment, whose  means  employed  in  conducting 
its  operations,  if  subject  to  the  'Control  of 
another  and  distinct  government,  can  exist 
only  at  the  mercy  of  that  ^vemment.  Of 
what  avail  are  these  means  if  another  power 
may  tax  them  at  discretion? 

But  we  are  referred  to  The  Veazie  Bk.  v.  Pen- 
no,  8  Wall.  533,  91  L.  ed.  482,  in  support  of 
this  power  of  taxation.  That  case  furnishes  a 
strong  illustration  of  the  position  taken  by  the 
Chief  Justice  in  MoCulloch  v.  Md,  supra,  name- 
ly, "that  the  power  to  tax  invoh*es  the  power 
to  destroy." 

128*]  •The  power  involved  was  one  which 
had  been  exercised  by  the  states  since  the 
foundation  of  the  government  and  had  been, 
after  the  lapse  of  three  quarters  of  a  century, 
annihilated  from  excessive  taxation  by  the  gen- 
eral government,  just  as  the  judicial  office  in 
the  present  case  might  be,  if  snbject.  at  all,  to 
ta3Eation  by  that  government.  But  notwith- 
standing the  sanction  of  this  taxation  by  a  ma- 
jority of  the  court,  it  is  conceded,  in  the  opin- 
ion, that  "the  reserved  rights  of  the  states, 
such  as  the  right  to  pass  laws;  to  give  effect 
to  laws  through  executive  action;  to  administer 
justioe  through  the  courts,  and  to  employ  all 
necessary  agencies  for  legitimate  purposes  of 
state  government,  are  not  proper  subjects  of 
the  taxing  power  of  Congress."  This  conces- 
sion covers  the  case  before  us.  and  adds  the  au- 
thority of  this  court  in  support  of  the  doctrine 
which  we  have  endeavored  to  maintain. 

The  judgment  of  the  court  helotc  ie  affirmed. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in  thir> 
ca^e,  because  it  seems  to  me  that  the  general 
government  has  the  same  power  of  taxing  the 
income  of  officers  of  the  state  governments  a« 
it  has  of  taxing  that  of  its  own  officers.  It  is 
the  common  government  of  all  alike;  and  everj* 
eitixen  is  presume<l  to  trust  his  own  government 
in  the  matter  of  taxation.  No  man  cor.ses  to  be 
a  citizen  of  the  United  States  by  being  an  of- 
ficer under  the  state  government.  I  cannot 
aceede  to  the  doctrine  that  the  general  govern- 
ment is  to  be  regarded  as  in  any  sense  foreign 
or  antagonistic  to  the  state  governments,  their 
officers,  or  people:  nor  can  I  agree  that  a  pre- 
snmption  can  be  admitted  that  the  general  gov- 
ernment will  act  in  a  manner  hostile  to  the  ex- 
istence or  functions  of  the  »t«te  governments, 
which  are  constituent  par^s  of  the  system  or 
body  politic  forming  the  banis  on  which  the 
general  government  is  founded.  The  taxation 
by  the  state  governments  of  the  instruments 
employed  by  the  general  government  in  the  ex- 
ercise of  its  powers  is  a  very  different  thing. 
Such  taxation  Involves  an  interference  with  the 
129*1  powers  of  *a  government  in  which  other 
states  and  their  citizens  are  equally  interested 
with  the  state  which  imposes  the  taxation.  In 
my  judgment,  the  limitation  of  the  power  of 
taxation  in  the  general  government,  which  the 
present  decision  establishes,  will  be  found  very 
difficult  to  control.  Where  are  we  to  stop  in 
11  Wall. 


enumerating  the  functions  of  the  state  govern- 
ments which  will  be  interfered  with  by  Federal 
taxation?  If  a  state  incorporates  a  railroad  to- 
carry  out  its  purposes  of  internal  improvement, 
or  a  bank  to  aid  its  financial  arrangements,  re- 
serving, perhaps,  a  percentage  on  the  stock  or 
profits,  for  the  supply  of  its  own  treasury,  will 
the  bonds  or  stock  of  such  an  institution  be  free 
from  Federal  taxation?  How  can  we  now  tell 
what  the  effect  of  this  decision  will  be?  I  can- 
not but  regard  it  as  founded  on  a  fallacy,  and 
that  it  will  lead  to  mischievous  consequences. 
I  am  as  much  opposed  as  anyone  can  be  to  any 
interference  by  the  general  government  with 
the  just  powers  of  the  state  governments.  But 
no  concession  of  any  of  the  just  powers  of  the* 
general  government  can  easily  be  recalled.  I, 
therefore,  consider  it  my  duty  to  at  least  re- 
cord my  dissent  when  such  concession  appears 
to  be  made.  An  extended  discussion  of  the 
subject  .would  answer  no  useful  purpose. 


THE  SHIP  SAPPHIRE,  etc.,  G.  O.  Truefant 
and  J.  R.  Tibbetts,  Claimants,  Appts, 

V. 

NAPOLEON  III.,  Emperor  of  the  French. 

(See  8.  C.  '*The  Sapphire,"  11  Wall.  164-171.) 

Foreign  sovereigns  may  prosecute  in  our  courts- 
— suit  not  abated  by  deposition — damages  di- 
vided in  collision, 

*1.  A  foreign  soverelffn  can  hrlng  a  civil  suit  In 
the  courts  of  the  United  Rtates. 

2.  A  claim  arising  by  virtue  of  heina  such  sover- 
eign (such  SLb  an  injury  to  a  publir  ship  of  war)  la 
not  defeated,  nor  uoes  suit  therefor  abate,  by  a 
change  of  the  person  of  the  sovereign.  Rnch  change, 
if  necessary,  may  be  suggest (*d  on  the  record. 

3.  If  an  injury  to  any  party  could  he  shown  to- 
arise  from  a  continuation  of  the  proceedings,  after 
a  change  in  the  person  of  the  sovereign,  the  court, 
in  its  discretion,  would  talce  order  to  prevent  such* 
a  result. 

4.  If  a  vessel  at  anchor  in  a  gale  could  avoid  a 
collision  threatened  by  another  vessel,  and  does  not 
adopt  the  means  for  doing  so.  she  Is  a  participant 
iu  thA  loss,  end  must  abide  the  loss  with  the  other 
vessel. 

[No.  132.] 
Argued  Feb.  17,  787/.     Decided  Apr.  ,-?,   1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tlie  District  of  California. 
The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

.1/r.  O.  B.  Goodrloli,  for  appellants: 
The  sovereign  of  a  country,  the  public  rights' 
or  property  oif  which  have  been  destroyed  or  in- 
jured by  a  citizen  of  another  country,  cannot 
maintain  suit  against  such  citizen  in  the  judi- 
cial tribunals  of  the  country  to  which  such  citi- 
zen belongs,  to  recover  compensation  for  the  in- 
jury. The  remedy  and  the  only  "remedy  of  the 
foreign  sovereign  is  by  diplomatic  correspond- 

*Headnote8  by  Mr.  Justice  Bradlky. 

Note. — Suits  by  a  foreign  aorertiment  or  sover- 
eign :  tehen  eitJier  can  be  made  defendant. 

The  authority  of  a  foreign  government  to  sue 
in  the  courts  of  England  ici  fully  established.  Na- 
bob of  Cams  tic  v.  East  India  Co.  1  Ves.  .371  :  Bar- 
clay V.  Kussell.  3  Ves.  431  ;  Iluilet  ▼.  King  of  Spain,. 
2  Bligh,  N.  8.  31.  1  Dow  ft  CI.  169;  1  CI.  &  Rn. 
3,33 ;  King  of  Spain  v.  Machado.  4  Russ.  22.'* :  Unit- 
ed Suteb  of  America  v.  Wagner.  2  L.  R.  Oh.  582 ; 
35  L.  J.  Cb.  624 ;  Emperor  of  Austria  v.  Koaauth^ 
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encc  and  arrangement  between  the  two  coun- 
tries. 

The  case  before  the  court  illustrates  the  pro- 
priety of  the  principle  and  reason  upon  which 
the  position  is  taken.  The  claimants  cannot 
call  upon  Napoleon,  to  answer  interrogatories, 
upon  oath,  under  the  admiralty  rule  which  re- 
quires libelants  to  answer.  The  owners. of  the 
Sapphire,  in  their  answer,  say  that  the  collision 
-was  caused  by  the  fault  of  the  French  transport. 
If  this  be  true,  they  cannot  obtain  a  warrant  for 
the  arrest  of  a  vessel  belonging  to  the  Navy  of 
France,  which  is  in  our  harbor  in  the  charge  of 
a  lieutenant. 

Duke  of  Brunswick  v.  King  of  Hanover,  6 
Beav.  1,  2  H.  of  L.  Cas.  1;  HuUet  v.  King  of 
Spain,  1  Dow.  &  CI.  169,  1  CI.  &  F.  333;  Prio- 
lean  v.  C.  8.,  L.  R.  2  Eq.  Cas.  659. 

Tlie  cases  cited  say  that  a  foreign  sovereign, 
bv  the  institution  of  a  suit,  submits  to  the  ju- 
risdiction of  the  court  devested  of  his  sovereign 
Tights;  must  answer  to  a  cross-bill,  upon  oath; 
make  discovery  or  put  some  one  forward  as 
party  to  the  suit  who  can.  This  sl\ows  that 
Ills  sovereign  rights  cannot,  with  propriety,  be- 
come the  subject  of  a  suit. 

Brown  v.  Duchesne,  19  How.  183,  15  L.  ed. 
695. 

This  shows  that  the  French  transport  is  not 
liable  to  arrest. 

The  Exchange  v.  McFaddon,  7  Cranch,  116; 
£ing  of  Spain  v.  Oliver,  2  Wash.  (C.  C.)  431  j 
The  Pizarro  v.  Matthias,  10  X.  Y.  Leg.  Obs. 
•97:  The  Athol,  I  W.  Rob.  374. 

The  Constitution  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  all 
cases,  in  law  and  equity,  between  a  state  and 
the  citizens  thereof,  and  foreign  states,  citizens, 
and  subjects.  By  an  amendment  it  is  provided, 
tliat  "the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against 
•one  of  the  United  States,  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign 
'3iRie. 


If  these  provisions  are  construed  literally,  a 
foreign  state  or  sovereign,  if  permitted  to  sue 
in  any  case,  may  sue  a  state  of  the  Union,  by 
original  process  from  the  Supreme  Court  of  the 
United  States.  This  result  can  be  avoided,  only 
by  holding  that  a  foreign  state  or  sovereign 
cannot  maintain  a  suit,  in  any  court  of  the 
United  States,  or  of  any  one  of  the  several 
states,  to  enforce  a  sovereign,  or  public  right, 
either  of  property  or  of  contract.  In  the  early 
English  cases,  it  seems  to  have  been  taken  for 
granted,  that  a  foreign  sovereign  might  sue  or 
be  sued  in  the  courts  of  England.  This  theory 
is  impracticable  and  inconsistent  with  the.  char- 
acter and  harmony  which  should  pervade  and 
control  the  intercourse  of  nation  with  nation. 
The  error  of  the  English  theory  is  manifest  from 
the  condition  and  embarrassment  to  which  it 
brought  the  court,  in  the  case  of  Prioleau,  In 
all  the  cases  which  have  been  before  the  English 
courts,  it  has  been  conceded  that  a  foreign  sov- 
ereign could  not  be  sued  for  any  act  or  matter, 
right  or  wrong,  growing  out  of  the  exercise  of 
his  sovereign  prerogatives.  Upon  principle  it  is 
!4ubroitted  that  it  is  equally  clear  that  a  foreign 
sovereign  or  state  should  not  be  allowed  to  en- 
force sovereign  rights,  or  obtain  redress  for  an 
injury  thereto,  by  suit  against  a  private  citizen, 
l>y  whom  such  rights  may  nave  been  invaded,  or 
by  whom  the  injury  may  have  been  produced. 
*  Messrs,  O.  OualiinB  and  Milton  Andros,  for 
appellee: 

1.  In  Great  Britain  the  right  of  a  foreign 
government,  whether  monarchical  or  republican, 
CO  sue,  in  any  and  all  the  courts  of  that  Kinff* 
dom,  is  now  and  always  has  been  recognized^ 
and  even  with  the  assertion  or  admission  that 
the  denial  of  such  right  would  afford  just  cause 
of  war  to  the  aggrieved  foreign  government. 

2.  The  same  right  is  recognized  by  tlie  tribu- 
nals of  Continental  Europe  and  especially  by 
•France,  on  behalf  of  the  United  States. 

3.  Expositors  of  the  law  of  nations  unani- 
mously declare,  as  the  rule  of  all  the  countries 
Monging  to  the  great  Christian  republic*  of 


Oirr.  628;  7  Jur.  N.  S,  483;  4  L.  T.  X.  S.  274; 
aff'd,  7  .Tiir.  N.  S.  639 ;  30  L.  .T.  Ch.  000 :  n  \X.  U. 
712:  4  L.  T.  N.  S.  494;  3  DeG.  F.  &  J.  217. 

The  CoDStltutiOD  of  U.  S.,  art.  3,  $  2.  authorizes 
suit  hy  foreign  ffovernment  In  U.  S.  court. 

In  New  York  this  right  has. also  lu^en  clearly  set- 
tled by  the  courts.  Republic  of  Mfxlco  v.  Aran- 
goi7..  5  Duer,  634,  11   How.  Pr.  576. 

The  restriction  to  this  right  is  that  the  foreign 
government  should  be  an  Independent  and  ac- 
knowledged sovereignty  and  the  two  governments 
4it  peace  with  each  other.  Republic  of  Mexico  v. 
Arangois,  cited  above,  and  City  of  Rerne.  In  Swit- 
zerland, V.  Bank  of  England,  9  Ves.  347 :  Dolder  v. 
Bank  of  l<:ugland,  10  Ves.  353;  Doider  v.  Lord 
Huntington,  11  Ves.  283. 

A  sovereign  state  or  government  cannot  be  sued 
in  the  courts  of  another  state  or  govei-nment.'  It 
may  be  made  defendant.  The  Joinder  in  such 
case  is  a  mere  Invitation  to  appear,  and.  If  disre- 
garded, is  a  nullity.  Manning  v.  Nicaragua  and 
The  A.  T.  Co.  14  How.  517 ;  Duke  of  Brunswick  v. 
King  of  Hanover,  24  H.  L.  Ca.  1 :  De  Halwr  v. 
•Queen  of  Portugal ;  Wandsworth  v.  Queen  of  Spain, 
16  .Tur.  164  ;  20  L.  J.  O.  B.  488 ;  17  Q.  B.  171. 

Where  a  sovereign  of  a  foreign  country  has  been 
displaced  by  a  usurping  government  rfe  facto,  upon 
his  restoration  to  authority  he  succeeds  to  all  the 
rights  of  the  usurping  government  and  to  its  pub- 
lic property,  and  Is  the  proper  person  to  sue  in  re- 
spect to  it.  United  States  of  America  v.  Prioleau, 
11  Jur.  N.  S.  792 ;  35  L.  J.  Ch.  7 ;  13  W.  R.  1062 ; 
18  L.  T.  N.  fl.  »2. 

For  a  minister  cannot  sue  in  M^  o"-»  •• '-> 

Tespect  to  his  sovereign's  property.  Baron  Pen* 
«do  v.  Johnson,  29  U  T.  N.  S.  452 ;  22  W.  U.  lu;i. 
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An  action  in  rem  l>eing  an  Indirect  method  of  Im- 
pleading  the  owner  cannot  1)e  brought  against  the 
property  ot  a  foreign  sovereign.  The  immunity  of 
a  public  ship  Is  not  lost  by  her  l>eing  used  partially 
and  sultordinately  for  trading  purooses.  The  Parle- 
ment  Belrre,  '>  J..  R.  p.  Div.  197;  42  L.  T.  N.  S. 
273  ;  28  W.  R.  642. 

Foreign  soirereign  cannot  be  served  with  writ  or 
process.  These  are  two  apparent  exceptions:  (1) 
When  the  sovereign  comes  into  court  as  plaintiff, 
defendant  may  assert  a  counter  claim  or  bring 
cross  action  that  complete  justice  may  be  done; 
(2)  where  both  plaintiff  and  a  foreign  sovereign 
have  claims  en  funds  in  a  third  person  s  hands,  the 
foreign  sovereign  or  state  may  be  joined  as  defend- 
ant. 80  he  may  assert  his  claim  to  the  funds. 
Strousberg  v.  CosU  Rica,  44  L.  T.  N.  8.  199;  29 
W;  R.  125;  Republic  of  Costa  Rica  v.  Brlanger, 
1-Aw  Rep.  1  Ch.  Div.  171. 

A  person  Is  not  liable  to  suit  in  this  country  for 
acts  done  by  him  as  sovereign  of  another '  nation 
even  though  he  has  ceased  to  be  such  sovereign. 
Hatch  V.  Dflcz,  7  Hun.  596. 

Suit  by  a  foreign  state  may  be  stayed  till  it  name 
a  person  to  be  made  defendant  In  a  cross-action  for 
the  purpose  of  making  upon  oath  the  discovery  re- 
quired. Republic  of  Peru  v.  Weguelin.  13  Moak's 
Rng.  R.  670:  I^w  Rep.  20  Bq.  Ca.  140;  United 
States  of  America  v.  Wagner,  Law  Rep.  2  Ch.  r»«2. 

Courts  have  no  power  nor  authority  over  foreign 
governm^ots  nor  their  property ;  notwithstandinfc 
such  property  is  within  our  territorial  limits,  as 
funds  In  the  hands  of  agents.  I^avltt  v.  Dabnev, 
37  How.  Pr.  264 ;  7  Rob.  350 ;  3  Abb.  Pr.  N.  S.  469. 
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Kurope  and  America,  that,  although  a  foreign 
government,  whether  republican  or  monarchical 
oinnot  lie  compelled  to  enter  into  the  courts  of 
Mf*j  countrj'  as  defendant,  yet  such  |;overnment 
has  full  right  to  api>ear  as  plaintitT,  ^uallv 
-with  any  private  person,  and  even  equally  with 
the  local  sovereign. 

4.  That  right  has  been  repeatedly  recognized 
l>y  the  courts  of  the  United  States. 

I.  Tlie  law  and  practice  of  Great  Britain. 

1.  On  this  point  the  following,  among  many 
report «l  cases,  may  be  cited: 

Kmpcror  of  Brtuil  v.  Robinson,  5  Dowl,  Pr. 
Cas.  522:  Queen  of  Portugal  v.  Gtyn,  7  CI.  & 
F.  400:  King  of  Spain  v.  Macfwdo,  4  Rus.  225; 
HuHelt  V.  king  of  Spain,  2  Bligh  (X.  S.)  31 
Ch. ;  Kiuft  of  Spain  v.  Hullet,  1  CT.  ft  F.  348  (H. 
of  L.)  :  Rothschild  v.  Queen  of  Port.,  3  You.  & 
Col.,  5J»4  I  Exch.) ;  King  of  Tico  Sicilies  v.  Will- 
COT,  1  Sim.  (N.  S.)  (Ch.) ;  Emperor  of  Aus,  v. 
Datf  c(  Kossuth,  3  De  Gex,  F.  ft  J.  217  (Ch.)  : 
King  of  ihccce  v.  ^Yr^ghty  6  Dowl.  P.  C.  12:  l\ 
H.  v.  Prioleau,  2  Hem.  &  Mil.  559  (CIi.)  ;  U.  8. 
V.  M'afincr,  L.  R.  2  Ch.  App.  582, 

2.  Tlie  following  suits  have  been  maintained 
in  Great  Britain  in  the  name  of  the  United 
States,  within  the  last  five  years  (myself  hav- 
ing been  counnel  in  the  same),  namely: 

(',  S.  v.  The  Suinfer  (Admiralty)  ;  L\  8.  v. 
The  Rapitahannock  (Admiralty)  ;  U.  »S.  v.  The 
aibrnttrr  (Admiralty)  ;  b\  8.\'.  The  TaUohas- 
sre  (Admirnltv)  ;  U.  8.  v.  The  Alexander  ( Ad- 
miralty»  :  U.  8.  v.  Prioleau,  L.  R.  201),  G59:  V. 
S.  V.  \Vapner,  L.  R.  2  Ch.  582:  V.  S.  v.  Tatt 
(I^w)  :  C,  8.  v.  Gudgeon  (Chanceiy)  ;  t\  S. 
V.  Blakchi  Co.  (Rolls). 

And  the  following  in  British  America,  viz.: 

C'.  S.  V.  Boyd  (Ch.);  l\  8.  v.  The  iii^rgia, 
<Adni.i. 

Thrn*  is  an  older  ease,  that  of  The  Pres.  of 
Thr  V.  8.  V.  Drummond,  33  Beav.  44 J),  tlie  form 
<yi  which,  if  not  a  solicitor's  blunder,  can  onh 
be  justified  under  the  particular  act  of  Con 
^inis  which  authorized  the  suit. 

3.  In  the  case  of  The  U.  8.  v.  Wagner,  L.  1%. 
2  Ch.  oii'I,  while  it*  was  in  the  vice  cliancellor'* 
court.  Vii»e  Chancellor  Wood  said: 

''That  the  right  of  a  government  to  sue  in 
the  courts  of  Great  Britain  is  a  right  upon 
which  there  can  lie  no  doubt,  and  which  has 
been  recognized  from  the  time  of  the  case  men- 
tioned in  Rolle's  Abridgment,  and  finally  es- 
tab1i<;he<l  by  the  House  of  Lords  in  the  King  of 
Spain's  Case" 

I  .  ^'.  v.  \\agner,  L.  R.  5  Eq.  729. 

It  is  a  curious  coincidence,  that  the  ease  in  • 
Rolle's  Abridgment,  Court  de  Admiralty   (£. 
3),  which  re-appears  also  in  1  Rollers  Reports, 
133,  is  of  the  King  of  Spain  (f.  Jacob). 

4.  In  Hullett  v.  King  of  Spain,  Lord  Redes- 
dale  said  (in  the  House  of  Lords)  : 

^'I  have  no  doubt  but  that  a  foreign  sovereign 
may  sue  in  this  country;  other>vise  there  would 
he  a  right  without  a  remeily.  He  sues  here  in 
behalf  of  his  subjects.  And  if  foreign  sover- 
eigns were  not  allowed  to  do  this,  the  refusal 
might  be  a  cause  of  war."     1  Dow.  ft  CI.  175. 

Sir  Roundell  Palmer,  an  equally  good  author- 
ity, though  not  on  the  Bench  as  chancellor,  l>e* 
cause  of  his  refusal  to  sacrifice  conscience  to 
place,  says:  "A  state  can  sue  under  the  name 
by  which  it  is  recognized  by  the  Queen,  and  the 
refusal  to  allow  it  would  be  a  casus  helH,^ 
11  Wall.  U.  S.,  Book  20. 


U.  8:  V.  Wagner,  L.  R.  2  Ch.  App.  593. 

The  courts  of  England  hold  that  a  tioverci^^ti 
cannot  be  forced  itito  court  by  suit;  but  that,  if 
a  foreign  sovereign  appears  in  court  voluntarily 
as  plaintiff,  the  defendant  may  then  sue  him 
by  cross-bill  or  otherwise.  That  is  not  to  dcMiy 
his  right  to  sue,  but  only  to  declare  its  conse- 
quences. 

King  of  Spain  v.  Hullett,  1  CI.  ft  Fin.  348; 
U,  S.  v.  Wagner.  L.  R.  2  Ch.  App.  682. 

The  English  la^^*>'ers  and  judges,  educated  al- 
most exclusively  in  the  knowledge  of  case  law, 
knew  how  to  proceed  when  a  foreign  govern- 
ment, represented  by  the  name  of  a  person,  that 
is,  a  monarchical  stat?,  came  before  them:  but 
they  broke  down  when  a  Republic  ap|)«*ure<l. 

It  was  the  cai«e  of  the  Republic  of  l.'olumbi-,*. 
as  the  union  of  Xew  Granada,  Venezuela,  and 
Ecuador  was  denominated.  An  iU-informetl  so- 
licitor, who  heard  frequent  talk  of  the  British 
government,  supposed  that  would  serve  as  the 
name  of  the  Republic,  and  so  brought  it  into 
the  court,  by  the  name  and  style  of  the  "Co- 
lombian government.''  It  was  a  puzzler  to  the 
judges.  They  perceived  by  instmct  that  th«' 
^uit  could  not  stand.  But  a  whole  generation 
of  lai\Ters  and  judges  stumbled  over  the  ques- 
tion, until  the  Unite<l  States  came  on  the  c.n|)«»t ; 
and  then  they  saw  clearly  that  Colombia,  as  a 
sovereign  state,  had  the  right  to  sue.  lint  that 
it  should  have  sued  by  the  title  of  sovereignf 
designated  by  its  Constitution. 

Compare  Colombian  Ciovt.  v.  Rothschild',  I 
Sim.  04 ;  U.  8.  v.  Prioleau,  2  Hem.  ft  M.  55!). 

But.  even  while  at  length  coming  to  see  that 
the  constitutional  name  of  Colombia  was  that 
by  which  it  was  entitletl  to  sue,  they  still  stum- 
bled on  the  question  of  title,  insisting  that  it 
should  sue  by  the  style  of  the  "state  of  Colom- 
bia," instead  of  "Republic  of  Colombia." 

Next,  the  English  lawyers  and  judges  bog- 
gled on  the  question  how  to  obtain  discovery 
from  a  plaintiff  Republic. 

This  question  was  made  in  the  case  of  The  C*. 
s,  v.  Wngner,  L.  R.  2  Ch.  App.  583. 

Vice  Chancellor  Wood  opined  that  the  Presi- 
«h»nt  of  the  United  States  must  act  for  or  l>e 
joined  with  the  United  States. 

We.  the  United  States,  replied:  The  Presi- 
dent cannot  lawfully  and,  therefore,  will  not 
and  shall  not  appear  as  plaintiff,  or  make  dis- 
covery on  oath,  for  or  >nth  the  United  States; 
and  so  the  case  went  to  the  court  of  appeals  in 
chancer^-. 

That  court,  consisting  of  the  Chancellor.  Lord 
Chelmsford,  and  the  Lords  Justices,  Sir  George 
James  Turner  and  Lord  Cairnes,  agreed  that 
the  President  could  not  be  compelled  to  appear, 
and  so  overruled  the  Vice  Chancellor. 

But  thereupon,  said  the  Vice  Chancellor,  some 
corporeal  person  must  appear  to  disclose  on 
oath,  the  Attorney  General  or  the  Secretary  of 
State.  We  replied:  no,  neither  they  nor  any- 
body else.  The  United  States  will  make  dis- 
closure under  its  great  seal,  duly  certified  by  its 
lawful  keeper,  the  Secretary'  of  State,  and  in  no 
other  form  or  manner;  and  if  you  do  not  rest 
content  with  this,  say  so,  and  we  will  make  it 
A  case  of  insulted  national  dignity  and  honor, 
quite  as  full  of  political  meaning  as  the  case  of 
The  .Vabama,  And  so  we  filed  our  answer  un- 
der the  great  seal. 

Question  has  arisen  in  various  countries  of 
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the  continent  as  to  what  circumstances,  if  any, 
suffice  to.  subject  the  property  of  a  foreign  sov- 
ereign and,  as  incidental  thereto,  bis  person, 
nominally,  to  the  local  jurisdiction. 

But  no  question  has  been  made  as  to  the  right 
of  a  foreign  sovereign  or  state  to  sue. 

It  suffices  to  say,  as  to  those  countries,  that 
France  has  admitted  the  United  States  as  plain- 
tiff in  her  judicial  tribunals  against  sundry  per- 
sons, subjects  or  citizens  of  France,  to  recover 
compensation  for  the  injury  done  by  such  per- 
sons to  the  American  government. 

t7.  fif.  V.  Arman  (Cour  Imperiale). 

II.  The  law  of  nations. 

It  would  be  superfluous  to  make  any  citations 
of  this  class.  It  suffices  to  refer  to  Phillim. 
Com.  Int.  Law,  S§  100-113. 

The  plaintiff's  own  brief  shows  that  at  a  very 
early  day  the  right  of  a  foreign  government  to 
sue  here  was  recognized  by  the  courts  of  the 
United  States. 

The  King  of  Spain  v.  Oliver,  2  Wash.  (C.  C.) 
431. 

It  seems  strange  to  find  the  plaintiff's  coun- 
sel suggesting  constitutional  objections  to  the 
exercise  of  this  right,  in  the  presence  of  the 
fact  of  the  right  being  expressly  accorded  by 
the  Constitution.    Art.  3,  §  2. 

No  inconvenience  can  stand  in  the  way  of  the 
unequivocal  provision  of  the  Constitution. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  district  of  California. 
It  is  a  case  of  collision  between  the  American 
ship  Sapphire  and  the  French  transport  Eury- 
ale,  which  took  place  in  the  harbor  of  San  Fran- 
cisco, on  the  morning  of  December  22,  1867,  m 
which  the  Euryale  was  considerably  damaged. 
A  libel  was  filed  in  the  district  court  in  the 
name  of  the  Emperor  Napoleon  III.,  as  owner  of 
the  Euryale  against  the  Sapphire.  The  claim- 
ants filed  an  answer,  depositions  were  taken, 
and  the  court  decreed  in  favor  of  the  libelant 
and  awarded  him  $15,000,  the  total  amount 
claimed.  The  claimants  appealed  to  the  cir- 
cuit court,  which  affirmed  the  decree.  They 
then  appealed  to  this  court. 

The  first  question  r«ised  is  as  to  the  right  of 
the  French  Emperor  to  sue  in  our  courts.  On 
this  point  not  tne  slightest  difficulty  exists.  A 
foreign  sovereign,  as  well  as  any  other  foreign 
person,  who  has  a  demand  of  a  civil  nature 
against  any  person  here,  may  prosecute  it  in 
our  courts.  To  deny  him  this  privilege  would 
manifest  a  want  of  comity  and  friendly  feeling. 
Such  a  suit  was  sustained  in  behalf  of  the  King 
of  Spain  in  the  third  circuit  by  Justice  Wash- 
ington and  Judge  Peters  in  1810.  2  Wash.  (C. 
C.)  431.  The  Constitution  expressly  extends 
the  judicial  power  to  controversies  oetween  a 
state,  or  citissens  thereof,  and  foreign  states, 
citizens  or  subjects,  without  reference  to  the 
subject-mutter  of  the  controversy.  Our  own 
government  has  largely  availed  itself  of  the  like 

Privilege  to  bring  suits  in  the  English  courts  in 
68*]  cases  growing  'out  of  our  late  Civil 
War.  Twelve  or  more  of  such  suits  are  enume- 
rated in  the  brief  of  the  appellee,  brought  with- 
in the  last  five  years  in  the  English  law,  chan- 
cery, and  admiralty  courts.  There  are  numer- 
oufi  cases  in  the  English  reports  in  which  suits 
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of  foreign  sovereigns  have  been  sustain^^d^ 
though  it  is  held  &at  a  sovereign  cannot  be 
forced  into  court  by  suit.  Hullett  v.  King  of 
Spain,  1  Dow.  &  CI.  169  ;S.  C.  1  CI.  &  F.  Zn  > 
Bligh,  X.  S.  31;  Emp,  of  Brazil  v.  Robinson, 
6  Ad.  &  E.  801;  Queen  of  Port.  v.  Olynn,  7  CI. 
&  F.  466;  King  of  Spain  v.  Machado,  4  Rusa> 
225;  Emp.  of  Austria  v.  Day,  3  De  Gex,  F.  &  J. 
217;  King  of  Orecoe  v.  Wright,  6  Dow.  Pr.  Cas, 
12,  1  Jurist,  944;  Prioleau  v.  U.  S.,  2  L.  R.  Eq. 
Cas.  659;  U.  S.  v.  Wagner,  2  L.  R.  Ch.  App. 
582;  Duke  of  Brunswick  v.  King  of  Hanover,  ft 
Beav.  1,  2  H.  of  L.  Caa.  1;  De  Haber  v.  Queen 
of  Port,  17  Q.  B.  (N.  S.),  171;  also  2  Pliill. 
Int.  Law,  part  vi.,  ch.  1;  Dan.  Ch.  Pr.  ch.  ii.. 
5  2. 

The  next  question  is  whether  tlie  suit  has  be- 
come abated  by  tlie  recent  deposition  of  the  Em- 
peror Napoleon.  We  think  it  has  not.  Tlie 
reigning  sovereign  represents  the  national  sov- 
ereignty, and  that  sovereignty  ^s  continuous 
and  perpetual,  residing  in  the  proper  successors 
of  the  sovereign  for  the  time  being.  Xapoleoa 
was  the  owner  of  the  Euryale,  not  as  an  indi- 
vidual, but  as  sovereign  of  France.  This  i& 
substantially  averred  in  the  libel.  On  his  dep- 
osition the  sovereignty  does  not  change,  but 
merely  the  person  or  persons  in  whom  it  re- 
sides. Tlie  foreign  state  is  the  true  and  rent 
owner  of  its  public  vessels  of  war.  The  reign- 
ing Emperor,  or  National  Assembly,  or  other 
actual  person  or  party  in  power,  is  but  the 
agent  and  representative  of  the  national  sov- 
ereignty. A  change  in  such  representative* 
works  no  change  in  the  national  sovereignty  or 
its  rights.  The  next  successor  recognized  by 
our  government  is  competent  to  carry  on  a  suit 
already  commenced  ana  receive  the  fruits  of  it. 
A  deed  to  or  treaty  with  a  sovereign,  as  such, 
inures  to  his  successors  in  the  government  of 
the  coimtry.  If  a  substitution  of  names  is  nec- 
essary or  proper  it  is  a  formal  matter,  and  can 
be  made  by  the  court  under  its  general  power  to 
preserve  due  symmetry  in  its  forms  of  proceed- 
ing. No  allegation  has  been  made  that  any 
change  in  the  *real  and  substantia]  own-  [*16^ 
ership  of  the  Euryale  has  occurred  by  the 
recent  devolution  of  the  sovereign  power.  The 
vessel  has  always  belonged  and  still  belongs  to 
the  French  Nation. 

If  a  special  case  should  arise  in  which  it 
could  be  shown  that  injustice  to  the  other  party 
would  ensue  from  a  continuance  of  the  proceed- 
ings after  the  death  or  deposition  of  a  sov- 
ereign, the  court,  in  the  exercise  of  its  discre- 
tionary power,  would  take  such  order  as  the 
exigency  might  require  to  prevent  such  a  result. 

The  remaining  question  relates  to  the  merits 
of  the  case.  And  on  the  merits  of  the  case,  n» 
presented  by  the  record,  we  think  that  the  court 
below  erred  in  imposing  the  whole  damage  upon 
the  Sapphire.  We  think  that  the  Euryale  was 
equally  in  fault,  and  that  the  damage  ought  to 
be  divided  between  them.  It  is  not  our  general 
practice  to  scrutinize  very  carefully  the  weight 
of  evidence  in  cases  of  collision,  where  the  evi- 
dence is  substantially  conflicting,  and  where 
both  district  and  circuit  courts  have  concurrcnl 
in  a  decree  upon  the  merits.  Our  views  upon 
this  subject  will  be  found  quite  fully  expressetl 
by  Mr.  Justice  Clifl^ord  in  the  case  of  The  Balti- 
more, 8  Wall.  382,  19  L.  ed.  463.  But  this  case 
depends  upon  a  narrow  point,  the  evidence  on 
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'which  Is  In  our  view  so  decidedly  adverse  to 
the  sole  liability  of  the  Sapphire  that  it  be- 
eomes  our  duty  to  notice  it. 

The  Euryale  came  to  anchor  in  the  harbor  on 
the  14th  of  December,  about  six  hundred  yards 
from  the  wharf.  She  was  of  four  hundred  and 
fifty  tons  biu-den,  drew  thirteen  feet  of  water, 
and  had  out  tifty-six  fathoms  of  chain,  and  an 
anchor  weighing  3,500  pounds.  The  Sapphire, 
of  thirteen  hundred  tons  burden,  came  to  an- 
chor about  the  18tli  of  December,  about  three 
hundred  yards  (as  alleged  both  in  the  libel  and 
answer)  to  the  southeasterly  of  the  Euryale, 
at  a  point  farther  up  the  harbor,  and  farther 
from  the  wharf.  She  had  out  about  fifty  fath- 
oms of  chain,  and  an  anchor  weighing  3,G00  to 
3.800  pounds,  and  she  was  heavily  laden,  draw- 
ing about  twenty-three  feet  of  water. 
170*"]  *0n  the  night  of  the  21st  of  December 
it  commenced  to  blow  pretty  strong  from  the 
southeast,  by  midnight  blowing  a  six  knot 
breeze,  and  it  kept  increasing  up  to  the  time  of 
the  collision  at  live  o'clock  the  next  morning, 
when  it  seems  to  have  been  blowing  a  gale.  At 
half  past  three  in  the  morning  the  tide  changed 
from  ebb  to  flood,  the  direction  of  flood  tide  be- 
ing southeasterly,  directly  contrary  to  that  of 
the  wind.  And  the  captain  of  the  Euryale  says 
( and  he  is  not  contradicted )  that  the  wind  was 
twice  as  strong  as  the  tide.  The  weight  of  the 
evidence  is  that  the  Sapphire,  under  the  force 
of  the  wind,  dragged  her  anchor  and  got  inside 
of  the  Euryale;  that  is,  between  her  and  the 
city.  At  a  few  minutes  past  five  the  collision 
occurred. 

The  libelant  insists  that  the  Sapphire  was  in 
fault  in  two  points:  (1)  In  anchoring  too 
near  the  Euryale  in  the  first  instance;  (2)  in 
not  having  out  sufficient  anchors.  We  think 
that  the  first  charge  is  not  sustained.  Expe- 
rienced pilots  testified  that  two  hundre<l  and 
fifty  yards  distance  is  a  good  and  sufficient 
berth  in  that  harbor.  And  it  is  to  be  noted 
that  the  master  of  the  Euryale  made  no  com- 
plaint of  too  gi'eat  proximity,  although  she  and 
the  Sapphire  were  lying  in  the  same  relative 
position  for  several  days.  On  the  other  point, 
we  agree  with  the  district  and  circuit  courts 
that  the  Sapphire  was  in  fault.  Had  a  second 
anchor  been  put  out  at  an  earlier  period  the 
collision  in  all  probability  would  not  have  oc- 
curred. Indeed,  the  captain  of  the  Sapphire 
gave  orders  to  the  first  officer  that  if  she  was 
likely  to  start,  to  put  the  second  anchor  down. 
But  it  was  not  done  till  the  collision  itself 
broke  the  ring  stopi^er  and  let  it  down.  A 
more  careful  watch  would  have  led  to  the  dis- 
covery of  the  vessel's  having  started,  and  would 
have  prevented  the  catastrophe  which  ensued. 

But  we  are  also  satisfied  that  the  Euryale 
was  not  free  from  fault.  The  captain  was' not 
on  board.  The  first  officer,  though  on  board,  was 
not  on  deck  from  eleven  o'clock  until  after  the 
collision.  Le  Noir,  the  third  officer,  was  of- 
ficer of  the  deck  that  night.  He  was  called  up 
by  the  head  or  chief  of  the  watch  at  three  o'clock 
171*]  to  observe  that  the  Sapphire  *was  ap- 
proaching nearer  to  them  than  she  had  been. 
He  attributed  it  to  her  letting  out  more  chain, 
and  returned  below,  and  did  not  come  on  deck 
apiin  until  five  o'clock,  a  few  moments  before 
the  collision,  when  it  \*as  too  late  to  avoid  it. 
T)>e  in^^tant  he  came  on  deck  he  ordered  done 
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the  thing  that  could  have  saved  them  had  it 
been  done  earlier — the  jib  to  be  hoisted.  It 
would  have  sheered  the  vessel  off,  and  allowed 
the  Sapphire  to  pass  her.  Such  is  the  testi- 
mony of  the  libelant's  own  witnesses.  It  is  the 
judgment  of  the  first  officer  of  the  ship.  Whv 
was  not  this  done  before?  Whv  was  not  the  of- 
ficer.  on  such  a  night,  in  such  a  gale,  at  his 
post?  At  four  o'clock  the  man  in  charg«*  of  the 
watch  saw  the  Sapphire  approaching,  and  says 
he  made  a  report  to  that  effect.  The  first  of- 
ficer says  that  no  report  was  made  to  him. 
But  the  third  officer,  who  was  officer  of  the 
deck,  does  not  say  that  it  was  not  made  to  him. 
If  the  fact  was  not  communicated  to  the  proper 
officer,  tiiat  was  in  itself  a  fault.  If  it  was 
conuiiiinicatcd  and  not  attended  to,  the  case  of 
the  libelant  is  not  bcttere<l.  But  the  evidence 
is  veiy  strong  that  the  officer  receiv*rd  the  in- 
formation. Deveaux,  the  head  of  the  wntch, 
says  that  he  reported  the  fact  at  four  o'clock; 
and  Biou.x,  who  had  charge  of  the  watch  be* 
tween  four  and  five  o'clock,  Ravs  that  l)etween 
those  hours  he  saw  the  Sapphire  with  the  wind 
astern,  and  headiii;;  the  current,  coming 
towards  the  Euiyale:  that  she  continued  to  ap- 
proach gradually,  and  that  he  reported  this  to 
Mr.  Le  Xoir  between  four  and  five  o'clock. 
Here,  then,  was  a  clear  neglect  of  proper  pre- 
cautions for  an  entire  hour  imme<liately  pre- 
ceding the  collision. 

We  cannot  avoid  the  conviction  that  there 
was  a  want  of  proper  care  and  vigilance  on  the 
part  of  tho  officers  of  the  Euryale,  and  that 
this  contributed  to  produce  the  collision  which 
ensued.  Both  parties  being  in  fault,  the  dam- 
ages ought  to  be  equally  divided  between  them. 

Decree  of  the  circvit  eourt  rrveraed,  and  t1\e 
cause  remitted  to  that  court,  with  directions  to 
enter  a  decree  in  conformity  with  this  opinion. 


UNITED  STATES,  Appt,, 

V. 

JAMES  O'KEEFE. 
(See  S.  C.  11  Wall.  178-184.) 

British  subjects  may  sue  in  the  court  of  claims. 

Great  Britain  accnnlii  to  our  citizens  the  rlebt  to 
prosecute  claims  against  that  government  in  lis 
coiirtK  by  the  petition  of  right,  which  is  a  judicial 
proceeding,  to  be  tried  lilce  suits  between  sul)Ject 
and  subject.  , 

British  subjects  for  that  reason  have  the  right  to 
sue  in  the  court  of  claims,  under  the  act  relating 
to  captured  and  abandoned  property. 

[No.  280.] 

Argued  Mar.  21,  1871.    Decided  Apr,  S,  1811. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  by  the 
appellee  in  the  court  below,  to  recover  the  value 
of  certain  bales  of  cotton. 

Judgment  having  been  given  for  the  claim- 
ant, the  defendant  took  an  appeal  to  this 
court. 

The  case  is  further  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  Atty.  Gen., 
and  Asst,  Atty.  Gen.  Talbot,  for  appellant: 

The  facts,  upon  which  the  court  of  claims 
bases  its  conclusion  of  law,  that  the  govern- 
ment of  England  accords  to  citizens  of  the 
United  States  the  right  to  prosecute  claims 
against  such  government,  are  thus  set  forth  in 
the  findings: 
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*'4.  That  the  government  of  England  accords 
to  its  subjects  and  aliens  the  right  to  prosecute 
claims  against  it  by  petition  of  right  given  by 
the  common  law  of  England,  and  regulated  bv 
statutes  23  and  24  Victoria,  July  3,  18G0,  as  to 
the  mode  of  procedure:  in  which  the  petition 
addressed  to  the  King  is,  by  his  fiat,  indorsed 
thereon,  directed  to  a  court  of  his  kingdom  to 
hear  and  determine  the  cu!»e.  The  flat,  except 
in  a  verv  extraordinary  case,  is  granted  as  a 
matter  of  right  to  any  suppliant,  subject  or 
alien.  The  petition  is  in  form  addressed  to  the 
grace  and  favor  of  the  King,  but  in  practice  is 
left  at  the  olfice  of  the  home  secretary,  and  the 
flat  in  then  obtained  as  a  matter  of  offlcial  rou- 
tine.*' 

The  facts  thus  found  are  not  sufllcient  to  sup- 
port tlie  euuclu»ion  ui  law,  which  is  rested  up- 
on them. 

The  mcMlc  of  procitHling  is  by  petition  of 
right,  which  petition  i*  addressed  to  the  sover- 
eign, and  first  dejw'^itod  at  the  home  office  of 
one  of  the  executive  departments  of  the  English 
government,  in  order  to  obtain  the  indorsement 
thereon  of  the  sovereign's  permission  that  the 
suit  may  be  brought  in  court.  This  permission 
is  not  granted  as  a  matter  of  course,  but  a 
royal  dij^cretion,  which  withholds  it  when  roy- 
alty deems  fit. 

A  right  differing  from  this  altogether  is  that 
which  was  provided  bv  a  statute  of  the  Unite«l 
States,  establishing  ttie  court  of  claims.  The 
words  of  that  enactment  are:  "And  the  said 
court  shall  hear  and  determine  all  claims 
founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  executive  department,  or 
upon  any  contract,  expressed  or  implied,  with 
the  government  of  the  United  States,  which 
may  be  suffpested  to  it  by  a  |>etition  filed  there- 
in;" and  further,  by  way  of  conferring  an  addi- 
tional privilege  under*  conditions,  "Also  all 
claims  which  may  be  referred  to  said  court  by 
either  House  of  C'ongres!*."  Act  Feb.  24,  J  855. 
5  1:  10  Stat,  at  L.  012. 

Suppose,  now,  that  this  enactment  were  al- 
tered by  inserting  after  the  words  "said  court" 
these  words,  namely,  *'the  President  in  each 
case  consenting  thereto."  so  that  the  enactment 
should  read:  **Said  court,  the  President  in 
each  case  consenting  thereto,  shall  hear  and  de- 
termine all  claims  founded."  etc. 

The  right  to  sue  the  United  States  in  the 
court  of  claims,  which  is  now  unconditioned, 
would  then  be  subject  to  the  will  of  the  Execu- 
tive. Xo  petitioner  could  obtain  hearing  in 
that  court,  until  he  fir.-^t  obtained  the  consent 
to  such  hearing  of  the  President,  the  supreme 
head  of  the  departments,  against  the  action  of 
one  of  which  he  wished  to  obtain  a  Judgment. 

Upon  examination  of  the  15th  section  of  the 
act  of  Parliament  imder  consideration,  it  ap- 
pears that  proceedings  in  courts  upon  a  petition 
of  right  are  not  regulated  by  the  same  freedom 
of  discretion,  which  is  the  distinctive  mark  of 
true  judicial  authority.  Unlike  proceedings 
between  private  parties,*  they  are  subject  to  the 
direct  control  of  the  royal  authority.  The  sov- 
ereign may,  by  proclamation  inserted  in  the 
TiOndon  Gazette,  suspend  the  rules  adopted  by 
the  courts  to  regulate  such  proceedings,  so  that 
the  same  shall  not  be  binding  and  obligatory  on 
tlie  so  id  courts. 

The  act  of  July  27,  1868,  requires  in  reci- 
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I  procitj-  only,  as  against  a  forei^  government, 

■  a  juridical  remedy  ;  a  remedy  m  court.     Tlie 

I  enforcement  of  a  judgment  is  made  neither  di- 

I  rectly  nor  indirectly,  a  criterion  of  the  alien's 

right  to  sue  in  the  court  of  elaima;  but  should 

the  point  be  made  (aside  from  the  main  issue) 

that  the  [myment  of  any  judgment  of  the  court 

of  claims  against  the  *Unit^  States,  de|H'nds 

upon  the  will  of  Congress  as  exercised  in  an 

act  making  an  appropriation  of  money  for  that 

purpose  out  of  the  National  Treasury,  it  will  be 

seen  that   in  England  payment  of  judgments 

against  the  sovereign  upon  petitions  of  right,  is 

subject  to  equal,  if  not  greater,  restriction.    See 

i  XIV.  of  the  act  of  23d  and  24th  Victoria. 

It  there  appears  that  where  the  petition  re- 
lates to  any  public  matter,  judgment  in  favor 
of  the  petitioner  is  to  be  paid  out  of  any  money 
in  the  hands  of  the  commissioners  of  the  Treas- 
ure- **for  the  time  being  applicable  thereto,  or 
which  may  be  hereafter  voted  by  Parliament 
for  that  purpose;"  that  is,  out  of  moneys  which 
have  bet-'U  or  may  be  appropriated  by  Parlia- 
ment. In  cases  of  the  other  class  there  is  still 
a  further  condition:  another  will,  besides  that 
uf  the  National  Legislature,  is  to  be  consulted. 
In  any  case  affecting  her  Majesty  in  her  private 
capacity,  the  payment  is  to  be  made  (runs  the 
statute)  "out  of  such  funds  or  moneys  as  her 
Majesty  shall  Ik?  graciously  ])leased  to  direet  to 
be  appiiiHl  for  that  purpose." 

It  thus  appears,  tliat  a  judgment  of  an  En- 
glish court,  upon  a  pi>tition  of  right  in  favor  of 
the  petitioner,  is  in  no  case  of  more  force  than 
a  judgir.«'iit  of  the  court  of  claims  in  favor  of 
a  claimant,  while  the  right  to  proceed  by  ]>eti- 
ti<m  of  right,  is  under  a  qualification,  such  as 
does  not  attach  to  the  right  of  suit  in  the  court 
of  claims. 

The  right  to  prosecute  claims  against  tlie 
British  government  in  the  British  courts  is  not 
accorded  to  any  person,  citizens  of  th%  United 
States  or  others;  nothing  is  so  accorde<l,  but 
the  privilege  to  prosecute  such  suits  when  the 
sovereign  of  Britain  constants  thereto. 

In  Great  Britain  there  is  no  such  right  of 
prosecution,  save  as  existing  at  common  law; 
and  the  common  law,  as  well  known,  recog- 
nizes the  sovereign  as  exempt  from  liability  to 
suit.  Bonner  v.  U.  8,,  9  Wall.  150,  19  L.  ed. 
600. 

On  the  other  hand,  in  the  United  States,  by 
departure  of  even  the  principles  of  the  common 
law,  the  nation  has  made  itself  liable  to  be  sued 
as  private  individuals  are  sued.  Herein  the 
statute  of  July  27,  1868,  calls  for  reciprocity, 
and  the  appellee  does  not  show  such  reciprocity 
on  the  part  of  his  government. 

Messrs.  Coohey,  Clarke  ThoBuui  Wilaon* 
and  Jol&n  J.  weed»  for  appellee: 

in  the  court  of  claims,  therefore,  the  inquiry 
was:  Does  the  government  of  Great  Britain 
accord  to  citizens  of  the  United  States  the  right 
to  prosecute  claims  against  such  government 
in  its  courts?  This  question  was  answered  by 
the  court  of  claims  in  the  affirmative,  and 
that  court  find  as  a  fact  the  existence  of  tills 
right. 

These  findings  of  fact  are  in  the  nature  nf  a 
special  verdict,  and  are  not  subject  to  review 
here. 

r.  S.  V.  Adams,  0  Wall.  112.  18  I^  ed.  704; 
Burr  V.  A'ap.  Co.,  1  Wall.  102,  17  L.  ed.  ")rt2. 
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What  the  foreign  law  of  a  country  may  be, 
Is  exclusively  a  question  of  fact. 

Mattyn  v.  FabrigaSf  Cowp.  174;  Smith  v. 
Barf  ram,  11  Ohio  St.  690;  Beach  v.  ^\orknulLn, 
20  N.  H.  379;  Church  v.  Huhbart,  2  Cranch, 
187 :  Hempstead  v.  Reed,  6  Conn.  480 :  Thrasher 
V.  Ercrhart,  3  Gill  k  J.  334 ;  Pickard  v.  Bailey, 
6  Fost.  (N.  H.)  152;  Bryant  v.  Kelton,  1  Tex. 
434:  Tyler  v.  Trabue,  8  B.  Mon.  306;  Adams 
V.  Gay,  19  Vt.  358. 

Tlie  argument  of  the  Attorney  General  is  fur' 
nished  from  the  "Petitions  of  Right  Act," 
paf:«od  July  3,  1860,  which  amends  and  pre- 
scrilies  the  mode  of  procedure  under  petitions 
of  riglit. 

But  the  petition  of  right  is  older  than  this 
statute  and  does  not  depend  upon  any  statute 
for  it4  existence  or  authority:  and  even  if  this 
statute  were' the  source  from  wliich  the  petition 
of  right  derived  its  origin,  the  right  to  institute 
the  petition  is  clearly  given  by  the  Ist  section 
of  the  act.  in  which  it  is  provided  as  follows: 

A  petition  of  right  mayi  if  tiie  suppliant 
think  fit,  be  instituted  in  any  one  of  the  su- 
perior courts  of  common  law  or  equity  at  West- 
minster, in  which  the  subject-matter  of  such 
petition,  or  any  material  part  thereof,  would 
luire  been  cognizable  if  the  same  had  been  a 
matter  of  dispute  between  subject  and  subject. 

The  extent  to  which  the  petition  of  right  is 
accorded  and  the  purposes  for  which  it  may  be 
instituted,  are  indicated  in  the  following  au- 
thorities : 

Feather  v.  The  Queen,  6  B.  A  S.  257;  Tohin 
T.  The  Qveeny  10  C.  B.  (N.  S.)  310;  3  Bl.  2.35, 
356 :  Manning,  Exch.  Pr.  84,  85. 

The  court  of  claims  finds  that  the  fiat,  "ex- 
cept in  very  extraordinary  cases,  is  granted  as 
a  nuitter  of  right."  The  granting  of  the  fiat 
is  only  a  matter  of  ofTicial  routine,  and  is  in  the 
nature  of  suing  out  or  issuing  process  in  suits 
betw€»en  subject  and  subject.  No  suit  can  be 
coniuienced  against  a  subject  without  a  writ, 
which  is  in  form  a  command  of  the  King  di- 
recting something  to  be  done;  and  the  same 
form  is  preser^i'id  in  this  country.  It  is  the  writ 
that  gives  jurisdiction  to  the  court :  for  without 
a  writ  and  the  service  of  a  writ,  no  court  has 
jurisdiction,  either  in  this  country  or  in 
iCngland. 

But,  says  Tidd:  "No  writ  can  issue  against 
the  Kincr.  because  he  could  not  command  him- 
self, and  therefore  the  plaintiflf  must  proceed  by 
petition.'*  Prac,  p.  1075.  It  is  obvious  that 
the  fiat,  "Soit  droit  fait,'*  in  the  proceeding 
by  petition,  is  precisely  equivalent  to  the 
*'Pr<rcipe  quod  reddat**  or  other  writ  in  com- 
mon-law cases. 

Certainly  a  state  has  a  right  to  sue  m  thi:  Su- 
preme Court  of  the  United  States;  and  yet  no 
state  can  file  a  bill  therein,  without  actual  leave 
first  obtained  on  motion,  after  submitting  a 
copy  of  the  bill  proposed  to  be  filed. 

Because  in  any  particular  case  the  law  may 
not  be  executed,  it  does  not  follow  that  parties 
have  no  rights  under  the  law.  Such  is  merely 
a  ease  where  the  private  right  yields  to  public 
exigencies ;  it  does  not  prove  that  tne  riglit  does 
not  exist. 

yXr.  Justice  Davia  delivered  the  opinion  of 
the  court: 

The  controversy  in  this  ca««e  tiims  on  tlie 
Tight  of  the  appellee,  a  subject  of  Great  Britain, 
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to  prosecute  this  suit  in  the  eourt  of  claims. 
If  he  has  the  right,  then  it  is  conceded  that 
the  judgment  of  that  court  should  be  affirmed. 
The  suit  was  instituted  to  recover  the  proceeds 
of  captured  and  abandoned  property,  and  the 
law  conferring  on  citizens  the  privilege  to  sue, 
extends  it  "To  the  subjects  of  any  government 
which  accords  to  citizens  of  the  Unitetl  States 
the  right  to  prosecute  claims  against  such  gov- 
ernment in  its  courts."  It  is  insisted  that  Great 
Britain  does  not  accord  this  right  to  our  citi- 
zens, because  the  mode  of  proceeding  in  that 
country  for  the  recovery  of  claims  against  the 
government  depends  on  the  will  of  .the  Crown, 
while  with  us  the  right  is  absolute. 

It  is  a  familiar  prin<;iple  that  all  governments 
possess  an  immunity  from  suit,  and  it  is  only  in 
a  spirit  of  liberality  and  to  promote  the  ends  of 
justice,  that  they  ever  allow  themselves  to  be 
brought  into  court.  If  the  privilege  be  granted 
at  all,  necessarily  the  regulations  concerning  it 
and  *the  mode  of  proceeding  will  differ,  [*183 
as  much  as  the  governments  themselves  difTcr. 

In  England,  it  is  easy  to  see  that  the  method 
of  redressing  injuries  to  which  the  Crown  is  a 
party,  would  be  different  from  the  remedy 
adopted  in  this  country  in  case  t'he  United 
States  be  the  aggressor,  bocauso  of  the  principle 
underlj'ing .  the  English  Constitution,  that  the 
King  can  do  no  wrong.  On  this  account,  al- 
though it  would  not  do  to  issue  mandatory 
process  against  the  sovereign,  yet  the  law  Ix'ing 
unwilling  that  private  rights  should  be  invaded 
in  the  conduct  of  public  affairs  and  not  re- 
dressed, has  furnished  the  subject  who  is  thus 
injured  with  a  mode  of  obtaining  redress,  which 
is  consistent  with  the  idea  of  kingly  prerogative. 
The  law  allows  him  by  petition  to  inform  the 
King  of  the  nature  of  nis  grievance,  and  "as 
the  law  presumes  that,  to  know  of  any  injury 
and  to  redress  it,  are  inseparable  in  the  royal 
breast,  it  then  issues,  as  of  course,  in  the  King's 
own  name,  his  orders  to  his  judges  to  tlo  justice 
to  the  party  aggrieved."     3  Bl.  Com.  255. 

This  valuable  privilege,  secured  to  the  sub- 
ject in  the  time  of  Edward  the  First,  is  now 
crystallized  in  the  common  law  of  England. 
As  the  prayer  of  the  petition  is  grantable  em 
dehilo  jnslxiift,  it  is  called  a  petition  of  right, 
and  is  a  judicial  proceeding,  to  be  tried  like 
suits  between  subject  and  subject. 

It 'does  not  exist  by  virtue  of  any  statute,  nor 
does  the  recent  legislation  in  England  concern- 
ing it  do  more  than  to  regulate  the  manner  of 
its  exercise  and  to  confer  on  the  petitioner  the 
privilege,  not  before  granted,  of  instituting  his 
proceeding  in  any  one  of  the  superior  courts  of 
common  law  or  equity  in  Westminster. 

In  this  condition  of  the  law  regarding  the 
petition  of  right,  which  is  conceded  to  aliens  as 
well  as  subjects,  how  can  it  be  contended  that 
the  British  government  does  not  accord  to  cit- 
izens of  the  United  States  the  right  to  prosecute 
claims  against  it  in  its  courts?  It  is  of  no  con- 
sequence that,  *  theoretically  speaking,  ['184 
the  permission  of  the  Crown  is  necessary  to  the 
filing  of  the  petition,  because  it  is  the  duty  of  the 
King  to  grant  it,  and  the  right  of  the  subject  to 
demand  it.  And  we  find  that  it  is  never  re- 
fused, except  in  very  extraordinary  cases,  and 
this  proves  nothing  against  the  existence  of  the 
right.  It  is  easy  to  see  that  cases  might  arise, 
involving  political  consideratioqs,  in  which  it 
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%1'ould  be  eminently  proper  for  the  sovereign  to 
%vithhoId  his  permission ;  but  Congress  did  not 
legislate  with  reference  to  such  a  state  of 
things.  It  would  be  a  severe  rule  of  interpreta- 
tion that  would  exclude  all  British  subjects 
from  the  court  of  claims,  because  in  a  few 
sporadic  cases,  from  motives  of  state  policy,  the 
TOtition  of  right  was  denied.  And  we  cannot 
impute  to  the  legislature  an  intention  that 
wouhl  produce  such  a  result,  in  the  absence  of 
an  express  declaration  to  that  effect.  Evidently 
Congress  meant  to  confer  on  the  British  sub- 
ject the  right  to  sue  in  the  court  of  claims  un- 
der the  act  relating  to  captured  and  abandoned 
property,  if  in  the  ordinary  course  of  the  ad- 
minifttrHtion  of  justice  in  England,  the  law  se- 
cures to  the  American  citizen  the  right  to  prose- 
cute his  claim  against  the  goven^ment  m  its 
courts.  That  the  petition  of  right  accomplishes 
thin  object,  cannot  admit  of  question.  If  the 
mode  of  proceeding  to  enforce  it  be  formal  and 
ceremonious,  it  is,  nevertheless,  a  practical  and 
efficient  remedy  for  the  invasion,  by  the  sover- 
eign power,  of  individual  rights.  Indeed,  it  is 
not  1ef^s  practical  and  efficient  than  a  suit  in 
the  court  of  claims.  And  in  one  important  par- 
ticular the  two  proceedings  are  alike,  for  both 
end  with  the  recovery  of  the  judgments.  After 
they  are  obtained,  it  depends  in  England  on  the 
Parliament  and  in  this  country  on  Congress, 
whether  or  not  they  shall  be  pai^. 

lie  all  agree  that  O'Keefe  had  the  right  to 
bring  hi3  action  in  the  Court  of  Claims,  and  the 
judgment  of  that  court  is,  therefore,  affirmed. 


C.  CASE.  Receiver,  and  H.  R.  Hurlburd,  Comp- 
troller of  the  Currency,  United  States,  Appta, 

V. 

A.  TERRELL  ef  a/..   Creditors  of  the   First 
National  Bank  of  New  Orleans. 

(See  8.  C.  11  Wall.  199-203.) 

Judgment  against  I'nited  States — court  of 
claims — jurisdiction  of — circuit  court  cannot 
render  judgment  for  money  against  United 
States. 

A  money  Judgment  cannot  be  rendh-ed  against 
the  I'd  1  ted  States  In  any  Federal  court,  except  the 
court  of  claims. 

The  Comptroller  of  the  Currency  has  no  author- 
ity to  ifubmlt  the  rights  of  the  government  to  liti- 
gation in  any  court,  without  some  provision  of  law 
authorizing  him  to  do  so. 

If  the  goveromeot  is  liable  on  contract,  the  court 
of  claimf)  has  jurisdiction,  and  no  other  court  has. 

Where  the  only  substantial  relief,  asked  by  a  hill 
In  the  circuit  court  or  granted  by  the  decree,  is 
against  the  United  States,  the  decree  will  be  re- 
versed, with  directions  to  the  court  below  to  dis- 
miss the  bill. 

(No.  105.] 
Argufd  Mar.  7,  187L    Decided  Apr,  5,  1871. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  Amos  T.  AArerwkin,  Atty.  Qen.,  C.  H. 
Hill,  Asst.  Atty.  Gen.,  and  B.  H.  Briatow, 
Solicitor  Gen.  for  appellants:- 

Neither  the  Comptroller  nor  the  receiver  was 
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authorized,  by  ei/it:tlu«>  liis  own  appearance  or 
that  of  the  United  States,  to  give  to  the  circuit 
court  jurisdiction  of  the  questions  presented  in 
this  bin. 

The  circuit  court  of  the  United  States  for 
the  district  of  Louisiana  having  no  jurisdiction 
of  this  case,  it  results  that  the  case  must  be  r*"- 
versed  and  remanded,  with  directions  to  dismiss. 

Hornthall  v.  The  Collector,  9  Wall.  660,  19 
L.  ed.  560;  Ins.  Co.  v.  Ritchie,  5  Wall.  541,  18 
'L.  ed.  540. 

Messrs.  J.  A.  Campbell,  Hesrj  B.  Kel- 
lej,  and  D.  O,  Cainpbell^  for  appellees. 

*Mr.  Justice  MUler  delivered  the  [*201 
opinion  of  the  court : 

This  is  a  suit  in  chancery,  brought  in  the 
circuit  court  for  the  district  of  Louisiana,  by 
certain  creditors  of  the  First  National  Bank  of 
New  Orleans,  against  Charles  Case,  receiver 
of  said  bank,  H.  R.  Hurlburd,  Comptroller  of 
the  Currency,  Thomas  P.  May,  and  G.  P. 
Beauregard,  citizens  of  Louisiana. 

The  prayer  for  relief  is  that  the  debt  of  the 
United  States  against  the  bank  be  ascertained: 
that  they,  the  United  States,  be  charged  with 
certain  sums  and  required  to  account  for  tli«?m. 
and  that  a  writ  of  injunction  issue,  restraining 
the  Comptroller  from  making  a  dividend  of  the 
funds  of  the  bank  until  this  account  be  adjusted. 

The  final  decree,  besides  making  a  general 
order  on  the  Comptroller  to  distribute  the  funds 
of  the  bank  in  his  hand  ratably  among  its  cred- 
itors, as  the  law  directs,  decrees  against  the 
United  States  in  favor  of  the  creditors  of  the 
bank,  for  the  sum  of  $206,039.91,  and  that  no 
claim  of  the  United  States  shall  have  any  prior- 
ity in  the  distribution  of  the  funds  of  the  bank, 
except  as  to  the  bonds  pledged  to  secure  its 
circulation. 

It  is  seen,  from  the  bill  and  decree,  that  while 
the  United  States  was  not  made  a  defendant, 
and  while  it  is  well  settled  that  it  could  not  be 
sued  in  the  court  below,  the  only  relief  prayed 
by  the  bill  was  relief  against  the  United  Stales, 
and  the  only  decree  rendered  which  was  not 
merely  formal,  was  a  decree  against  the  United 
States  for  over  $200,000,  and  a  further  decree 
barring  the  right  to  assert  her  priority  as  a 
creditor  of  the  bank  in  the'  distribution  of  its 
funds. 

It  is  strange  that  in  any  court  professing  to 
administer  the  English  system  of  equitable  ju- 
risprudence such  a  decree  could  he  rendered 
ngainst  any  one  not  made  a  party  to  the  suit, 
and  who  had  in  no  manner  appeared  in  the 
case;  and  it  is  almost  incredible  that  in  any 
Federal  court  of  this  Union,  except  the  court 
of  claims,  a  moneyed  judgment  could  be  ren- 
dered against  the  United  States. 

The  contrary  has  been  so  repeatedly  decided 
that  it  is  a  waste  of  time  to  reargue  the  propo- 
sition, which  will  be  found  fully  asserted  in  the 
recent  case  of  De  Groot  v.  United  States.  5 
Wall.  419,  18  L.  ed.  700;  t7wt*ed  States  v.  Eck- 
ford.  0  Wall.  484,  18  L.  ed.  920:  The  Siren. 
7  Wall.  152,  19  L.  ed.  129,  and  The  Davis.  10 
Wall.  15,  19  L.  e<l.  875.  In  the  case^of  United 
States  V.  Eckford  it  was  held  that,  althouirh  in 
a  suit  in  which  the  United  States  was  plaintiff, 
a  set-off  could  be  pleaded  and  allowed:  yet 
no  judgment  could  be  rendered  for  a  balance 
found  to  be  due  to  the  defendant  bv  tlu«  vor 

78  U.  8. 


1870. 


Page  v.  United  States. 


268-331 


diet  of  the  Jury,  either  In  the  circuit  court, 
where  the  case  was  tried,  or  in  tlie  court  of 
claims,  where  suit  had  been  brought  on  the 
verdict.  It  is  true,  that  in  the  last  two  ciises 
•cited  abo\'e  it  was  held  that  in  a  case  in  ad- 
miralty, where  the  res  was  rightfully  before  the 
<ourt/and  was  taken  into  possession  by  its 
oflicer  without  the  necessity  of  suit  or  process 
against  the  United  States,  it  could  be  subjected 
to  certain  maritime  liens,  though  the  owner- 
ship was  in  the  government.  But  in  these  cases 
the  government  came  into  court  of  its  own 
Tolition  to  assert  its  claim  to  the  property, 
'202*1  'and  could  only  do  so  on  condition  of 
recognizing  the  superior  rights  of  others. 

We  are  c^uite  at  a  loss  to  know  on  what  prin- 
ciple the  jurisdiction  in  the  present  case  is 
a*i»erted.  for  the  briefs  for  the  appellees  are  de- 
voted wholly  to  the  merits  of  the  controversy. 
But  we  niii^t  suppose  that  it  is  claimed  on  tlic* 
ground  that  the  receiver  and  comptroller,  both 
of  whom  appeared  and  answered  the  bill,  repre- 
sent the  I'nitetl  States,  and  can  subject  the 
^vemiiifnt  to  the  jurisdiction  of  the  court. 

As  to  the  receiver,  the  claim,  if  any  such  be 
made,  is  not  worth  serious  consideration.  He 
represents  the  bank,  its  stockholders,  its  cred- 
itors, and  does  not  in  any  sense  represent  the 
government. 

Xor  ^an  hucIi  authority  lie  conceded  to  the 
•Com pt roller  of  the  Currency.  It  may  very  well 
admit  of  doubt  whether  it  is  within  his  compe- 
tency to  submit  himself,  in  the  exercise  of 
duties  specially  confided  to  him  by  acts  of  Con- 
gress, to  the  control  of  the  courts,  and  especially 
of  those  which  can  as8ert  no  such  jurisdic- 
tion by  reason  of  their  territorial  limits.  We 
are  not  called  upon  here  to  decide  this  question. 
But  we  have  no  hesitation  in  holding  that,  how- 
ever he  may  submit  himself  to  the  jurisdiction 
•of  those  courts  and  consent  to  be  governed  in 
his  official  action  by  their  decrees  so  far  as  they 
affect  rights  of  parties  who  may  come  into  court 
and  be  impleaded  in  the  same  suit,  he  has  no 
authority  to  subject  the  United  States  to  such 
jurisdiction,  and  to  submit  the  rights  of  the 
government  to  litigation  in  any  court,  without 
^some  provision  of  law  authorizing  him  to  do  so. 

Tliere  is  no  analogy  in  the  case  before  us  to 
suits  against  officers  of  the  customs  or  of  the  in- 
ternal revenue  to  recover  for  illegal  assessments 
or  collections  of  taxes  or  duties,  for  they  are 
suits  against  the  officer  for  a  tort  or  for  money 
had  and  recei>*ed,  and  when  a  judgment  is  ren- 
dered against  him  the  government  protects  him 
by  paying  it,  because  the  money  was  received 
for  Its  use.  But  this  is  by  virute  of  statute,  and 
the  mode  of  proceeding  is  pointed  out  and  well 
•defined, and  tne  reme<ly  is  limited  to  cases  where 
the  mode  is  strictly  ])ursued. 
203*]  *In  the  answer  lihii  for  the  Comp- 
troller in  this  case  he  says,  or  is  made  to  say 
<for  it  is  neither  signed  nor  sworn  to  by  him) 
that  he  "submits,  on  behalf  of  the  United 
States,  to  the  decision  of  the  court  the  claims 
of  the  United  Statw  to  priority  of  payment 
over  the  alleged  claims  of  the  creditors  of  said 
bank  that  are  not  disputed." 

We  have  already  said  that  the  Comptroller 
has  no  power  to  subject  the  United  States  to 
such  jurisdiction. 

But  he  here  seems  only  to  submit  the  ques- 
iinti  of  the  government's  claim  to  priority  of 
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payment,  while  the  court  not  only  decider 
against  this  priority,  but  renders  a  further  de- 
cree requiring  repayment  of  money  had  and  re- 
ceived from  the  bank,  and  the  payment  of 
money  which  the  United  States  is  supposed  to 
have  assumed  to  pay  in  a  contract  with  private 
parties  not  before  the  court.  If  the  government 
IS  liable  to  the  bank  or  its  receiver  or  its  cred- 
itors, for  either  of  these  claims,  ft  would  seem 
that  it  would  be,  in  the  first  case,  on  an  implied 
contract  for  money  had  and  received;  and  m 
the  second,  on  the  express  contract  to  pay  as 
alleged.  When  such  liability  is  denied,  or  pay- 
ment is  refused,  the  court  of  claims  has  juris- 
diction, and  no  other  court  has.  The  United 
States  cannot  be  subjected  to  litigation  growing 
(mt  of  its  relations  to  these  banks  in  all  the 
various  courts  in  which  theif  affairs  may  be 
the  subject  of  judicial  controversy. 

But  it  is  useless  to  pursue  the  matter  further. 
The  only  substantial  relief  asked  by  the  bill  or 
•granted  by  the  decree,  is  against*  the  United 
States.  The  manifest  purpose  of  the  proceed- 
ing was  to  subject  the  government  to  a  tribunal 
which  could  rightfully  exercise  no  jurisdiction 
in  the  premises.  It  was  no  party  to  the  suit, 
nor  did  any  party  represent  its  interests  who 
had  authority  to  bind  it. 

The  decree  of  the  Circuit  Court  t«  reversed, 
icith  directions  to  that  court  to  dismiss  the  bill. 


NATHANIEL  M.  PAGE,  Exr.  of  Samuel  Miller, 
Deceased,  Plff.  in  Err,, 

V. 

UNITED  STATES. 

(See  8.  C.  "MiUer  v.  17.  fi."  11  Wall.  268-381.) 

Confederate  citizen  may  Site  out  xoi'it  of  error — 
seizure  by  serving  notice — presumption  of  ju- 
risdiction.— when  default  warrants  a  decree — 
confiscation  acts  constitutional — in  civil  war, 
property  may  be  confiscated — ir^o  are  ene- 
mies. 

Id  a  proceeding  under  the  acts  of  CoDgress  of 
Aug.  6,  1861.  and  July  17.  1802,  to  conflecate 
shares  of  stock  in  corporations,  the  property  of  a 
confederate  citizen,  an  inhabitant  of  the  I'nited 
States,  the  owner  may  sne  ont  a  writ  of  error  to 
bring  the  case  to  this  court. 

The  marshal's  return  to  the  warrant  that  he  had 
seized  the  property,  and  that  he  then  held  It  sub- 
ject to  the  further  order  of  the  court,  made  the 
Jurisdiction  of  the  court  over  it  complete. 

A  seizure  of  the  stock  **by  serving  a  notice  of 
said  seizure  personally  upon  the  vice-president  or 
prf^ident  of  a  companv,'    was  a  sufficient  seizure. 

The  government  may  seize  credits  and  corpora- 
tion stocks  of  public  enemies,  in  those  states  where 
no  provision  Is  made  by  state  legislation  for  modes 
of  seizure  of  such  property. 

In  courts  of  tlmltea  Jurisdiction,  the  presump- 
tion is  that  the  court,  having  Jurisdiction  and  hav- 
ing entered  a  Judgment,  did  everything  that  was 
necessary  to  warrant  the  entry  of  the  Judgment. 

In  revenue  cases,  as  in  admiralty,  default  entered 
establishes  facts  averred  in  the  libel  or  information, 
and  warranto  a  decree  of  condemnation.  If  the  In- 
formation contains  the  necessary  averments. 

After  a  default  in  such  cases,  a  trial  by  Jury  Is 
unnecessary. 

Said  acts,  authorizing  confiscation,  were  a  legltl- 
mAte-  exercise  of  the  war  power,  and  are  constitu- 
tional. 

The  right  to  confiscate  exists  in  full  force,  when 
the  war  is  domestic  or  civil. 
.  In  the  case  of  a  civil  war,  those  are  to  be  regard 
ed  and  may  be  treated  as  enemies,  who.  though  suH- 
Jecta  or  citizens  of  the  lawful  government,  are 
residents  of  the  territory  under  the  power  or  con- 
trol of  the  part}  resisting  that  government,  and 
their  property  may  lawfully  be  confiscated.  _ 
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All  the  classes  of  persons  described  Id  the  5th 
and  6th  sections  of  tne  act  of  1862,  were  enemies 
within  the  laws  and  usaces  of  war. 

[No.  21.] 

Argued   Feb,    i,    2,    1870,    Reargued  Feb.  10, 
1871,    Decided  Apr,  3,  1871, 
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X  ERROR  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Miclii- 
gan. 

The  libel  of  information  in  this  case  was  filed 
in  tlie  district  court  of  the  United  States  for 
the  eastern  district  of  Micliigan,  for  the  con- 
fiscation of  certain  real  estate  of  the  plaintitT  in 
error.  A  decree  having  been  entered  in  that 
court  for  the  condemnation  of  said  estate,  the 
defendant  sued  out  a  writ  of  error  to  the  circuit 
court,  by  whicn  the  said  decree  was  affirmed; 
wliereupon  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  stated  in  the  opinion  of  the  court. 

Uesara.  B,  R,  Curtis,  Wm.  P.  Wells,  and 
Saaiuel  T.  DoukIai,  for  plaintiff  in  error: 

1.  There  was  no  such  seizure  in  this  case  as 
would  give  the  court  jurisdiction  to  proceed 
and  condemn  the  property. 

The  return  is  as  follows : 

'*I  do  further  return  that  I  seized  said  stock 
by  serving  a  notice  of  said  seizure  personally 
upon  M.  L.  Sykes,  'Jr..  Vice  President  of  the 
Micliigan  Southern  &  Northern  Indiana  Rail- 
road, and  President  of  the  Detroit.  Monroe,  & 
Toledo  Railroad.  Charles  Dickey, 

Marshal,  etc." 

This  is  a  proceeding  \n  rem.  The  acts  of 
Congress,  under  which  it  is  instituted,  provide 
that  property  seized  under  these  laws  may  be 
condemned  in  the  district  court,  and  that  the 
proceedings  shall  be  in  conformity  to  admiralty 
or  revenue  cases,  as  nearly  as  may  be.  The 
libel  in  this  case  proceeds  under  both  the  acts, 
and  alleges  offenses  under  both,  as  grounds  of 
forfeiture  of  the  property.  The  district  attor- 
ney in  respect  to  the  seizure,  chose  to  conform 
TO  revenue  cases,  and  endeavored,  as  is  usual  in 
revfiiue  cases,  to  effect  a  stMzure,  before  filing 
the  lil>el.  In  these  cases  the  preliminary  seizure 
brings  the  res  within  reach  of  the  process  of 
court,  if  a  good  seizure  is  made.  In  the  case 
at  bar  no  seizure  was  made  upon  the  warrant 
of  arrest  issued  upon  the  filing  of  the  libel, 
other  than  the  previous  seizure. 

In  admiralty  or  revenue  proceedings  in  rem, 
seizure  is  made  necessary  to  give  the  court 
jurisdiction. 

The  Ann,  9  Crancli.  280:  Toiflor  v.  Cornfl 
20  How.  599.  16  L.  ed.  10.34;  The  Washington, 
4  Rlatchf.  101, 

The  acts  of  Congress  expressly  require  seiz- 
ure. 

Act  August,  1861,  §  1;  act  July.  1802.  $  5. 

In  proceedings  in  rent,  in  admiralty  or  rev- 
enue caf-os,  the,fT«  must  be  actually  or  con- 
st ruciivrly  within  the  possession  of  the  court. 
Ben.  Adm.  Pr.  §  434. 

There  must  be  an  arrest  of  the  res.  Belts, 
Adm.  Pr.  32;  Adm.  Rule  20  of  Supreme  Court. 

Attachments  in  rem  are  served  by  actual  levy  I 
uj>on  the  property.  Dunl.  Adm.  Pr.  133,  ch.  I 
]v.  The  Process. 

The  possession  must  be  actual,  open  and  vis- 
iMe. 

See  Taylor  v.  Carrgl,  uhi  supra,  and  the 
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other  cases  cited  above ;  also  The  Silver  Spring,. 
I  Spr.  551. 

In  two  cases^  Chief  Justice  Marshall  has 
stated  the  rule  as  to  notice  in  proceedings  in 
rem.  Where  they  are  in  rem,  notice  is  served 
upon  the  thing  itself. 

The  Mary,  9  Cranch,  144;  Mankin  v.  Chand- 
ler, 2  Brock,  127 ;  Rose  v.  Himely,  4  Cranch,  277. 

The  property  consisti'd  of  stock  in  two  cor- 
porations. No  actual  seizure  of  it  could  be 
made  by  the  marshal. 

See  Haley  v.  Reid,  16  Ga.  437;  V,  S,  ▼. 
t7o6  Shares  of  Stoek,  5  Blatchf.  231. 

In  Michigan  there  is  no  law  which  authorizes 
the  taking  of  stocks  on  mesne  process.  They 
may  be  taken  on  final  process,  but  not  in  the 
way  pursued  in  this  case.  2  Comp.  L.  of  Mich. 
1213,  1214. 

But  if  he  had  made  a  seizure  upon  the  Avar- 
rant,  and  there  had  been  no  valid  seizure  lie- 
fore  the  libel  was  filed,  the  court  had  no  juris- 
diction.    The  Washington,  4  Blatchf.   101. 

There  was  no  such  hearing  and  proof  in  this 
case  as  are  necessary  to  a  valid  decree. 

The  decree  shows  that  the  counsel  for  the 
government  treated  the  case  as  one  of  default. 

We  say.  then,  no  valid  default  was  entered. 
Adm.  Rule  of  Supreme  Court. 

The  record  does  not  show  that  the  court  pro- 
nounced a  default,  nor  was  the  libel  adjudged 
to  be  taken  pro  confcsso. 

If  a  valid  default  had  been  enteri'd.  there 
should  have  been  a  hearing,  and  the  govern- 
ment should  have  pro\'ed  its  case.  Adm.  Rule 
29;  U.  S.  V.  The  Lion,  1  Spr.  399. 

If  a  hearing  was  necessary,  what  should  the- 
government  have  proved  ? 

It  should  have  proved  the  seizure,  and  a  seiz- 
ure made  previous  to  the  filing  of  the  liln-l.  The 
return  by  the  marshal,  of  a  seizure,  upon  the 
warrant,  is  not  sufficient. 

The  M'ashiugton,  4  Blatchf.  101;  The  Silver 
Spring^  1  Spr.  551. 

It  should  have  proved  some  offense  untler  the 
acts  of  Congress. 

As  the  proeee< lings  related  to  a  seizure  on 
lantl.  the  ease  \a  one  of  common  law  juris- 
diction, and  there  should  have  been  a  trial  by 
jury. 

luion  Ins.  Co.  v.  17.  S.  6  Wall.  7G0.  18  L.  ed. 
879;  Arnishong's  Fonndry,  C  Wall.  706,  18 
L.  ed.  882;  V.  8.  v.  Hart,  0  Wall.  770,  13  L.  ed. 
914, 

The  acts  of  Congress  in  question  were  en- 
acted in  the  exercise  of  the  sovereignty  of  the 
government  over  the  whole  |>eople  of  the  Unitcnl 
States,  and  not  in  the  exercise  of  its  rights  as  a 
belligerent  under  the  law  of  nations.  Hence, 
the  acts  arc  not  valid.,  unless  they  are  in  con- 
fovmity  with  the  Constitution. 

The'oth  and  0th  Amendments  of  tlio  Consti- 
tution of  the  United  States,  contain  n-s^trictiona 
upon  legislative  power.  So  far  as  they  are 
material  to  this  case. they  are  in  the  5th  Amend- 
ment, that  no  person  sliall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  offence,  «avo 
on  indictment  or  presentment  by  a  grand  jury; 
that  no  person  shall  l»e  deprived  of  his  prop- 
erty, save  by  due  pi*oeess  of  law;  and  in  the  0th 
Amendment,  that  in  all  criminal  prosecutions, 
the  accused  shall  be  entitled  to  a  spenly  and 
public  trial  by  an  impartial  jury,  in  the  state 
ur  di>trict  where  the  olfense  was  comiiiitttMl. 
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Tlic  pTOocccHiips  now  before  you  lind  for  tlieir 
object,  in  point  of  fact,  to  deprive  a  citizen  ol 
his  property,  of  all  hit*  property :  and  to  deprive 
him  of  it  by  reason  of  a  criminal  offense,  de- 
fined and  punii^hed  by  death,  fine  or  imprison- 
ment, by  force  of  the  same  act  of  July  17, 
1862. 

Tliis  is  necessarily  true  only  in  point  of  fact. 
It  may  be  that  this'  legislation  was  founded  on 
other  provisions  of  the  ('onstitution.  Tlie 
powers  containeil  in  the  Constitution,  which  1 
suppose  will  be  relied  on  here,  as  the  sources 
of  anthority  for  this  legislation,  are  the  powers 
to  declare  and  proNecute  war.,  to  suhdue  insur- 
rection, and  to  make  rules  conceniinjr  captures 
on  land  and  water.  They  are  what  have  boon 
termed  the  "war  powers"  of  the  jrovornment. 

These  war  i>owers  are,  by  the  Constitution 
itM'lf.  not  expressly  restricted.  Thoy  are  re- 
stricted from  the  very  designation  and  nature 
of  the  powers  themselves  which  are  grautiMl. 
A  powrr  to  prosecute  war,  grantnl  in  tlint  great 
instrument,  is  a  power  to  prosecute  it  according 
to  the  hiws  of  nations,  not  in  viohition  of  tlie 
lawi*  of  mitions. 

Jt  was  hiid  down  by  this  court  in  the  case  of 
lirtitrn  v.  V.  S.  8  Cranch.  110.  that  it  is  com- 
jK't«*iit  for  Congress  to  capture  and  tn  eontiscjite 
the  whole  or  any  part  of  the  ]irnperty  of 
enemies,  under  tin*  laws  of  nations.  But  tlu!* 
has  nothing  to  do  with  criminals  who  are 
enemies.  Tliey  are  permanent  inhaiiitants  of 
the  enemy's  country. 

\\'h«»n  {■ongrt*ss  conuM$  to  penal  legislation,  it 
in  not  desiling  with  inhabitant^  of  ilic  enemy's 
country  as  such,  or  their  property,  because  tiiey 
are  such  inhabitants.  It  is  dealing  with  certain 
overt  acts,  which  have  U-en  done  against  the 
M>ver<»ignty  of  the  Cnited  States,  amounting  to 
offences  defined  and  punishcnl  in  the  laws  ot 
Xhf  l.'nitiHl  Stjites.  Then  Congress  does  legislate 
iniib'r  the  restrictions  which  are  contained  in 
these  .'>th  and  (Ith  Amendments. 

Th«»n  Congress  cannot  recpiire  that  any  per- 
son should  answer  for  a  capital  or  otherwise  in- 
fani«ins  offense,  without  an  indictment:  or  that 
lie  en n  he  proM»euted  criminally,  except  liefore 
an  impartial  jur>'  in  the  state  an<!  dinrict 
whi*re  tlu'  oir<*ns<«  was  eununitte<l.  or  that  he  can 
l»e  deprivi'd  of  his  prop<»rty  without  due  process 

of   IrtW.      ■ 

This  act  of  July  17.  18il2.  is  "An  Act  to  Sup- 
press Insurrection,  to  Punish  Tn»ason  and  He- 
iM-Ilicai.  to  Seize  and  Cnn(i?^cate  tiie  Property  of 
Rel»cls.  nnd  for  Other  i*nrposes."  So  niucli  of 
this  act  as  undertakes  to  ]>nnish  trea>ou  and 
Bol»ollion,  and  to  seize  and  eonrtseaie  the  prop- 
«Tty  of  H'Im'Is  the  <*onrt  has  to  do  with  in  these 
eas<*s. 

The  2d  S4»ction  of  this  act  creates  offenses 
xvhiHi  were  unknown  to  the  law  of  the  Cnited 
StsitcH  iKjfore  its  <late.  The  offense  <if  "giving 
aid  and  comfort  to  the  existing  UelM'lli<m**  (12 
Stat,  at  L.  r>!MM.  it  makes  an  offense,  and  pro- 
ride*  for  its  punishment  by  imprisonment.  Thus 
far  Congress  has  lM»en  legislating  by  virtne  of 
it<?  municipal  autliority  to  create  penal  laws. 
Then  follow  the  provisions  which  carry  into 
oftvvt  that  part  of  the  title  of  the  act  which  T 
have  reaid,  "to  seize  and  confiscate  the  property 
of  reliels."  not  of  enemies;  Then  the  act  pro- 
ceeds tc»  define  what  is  meant  bvreheN-.  namely: 
ther  who  have  committ4Hl  tn-.ison;  tliev  who 
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have  given  aid  and  comfort  to  the  Rebellion^ 
they.  who.  heing.  according  to  the  7th  section, 
engaged  in  the  Rebellion  at  a  certain  date,  shall 
not  return  to  their  allegiance  within  sixty  days 
after  a  proclamation  to  be  issued  by  the  Presi- 
dent. 

It  is  not  confined  to  enemies;  it  is  applicable 
to  those  persons,  and  to  all  those  persons,  who 
have  done  certain  overt  acts  which  are  de- 
scrilied  and  made  punishable  by  the  law. 
The  6th  clause  of  the  5th  section  says: 
"The  property  of  any  person  who,  owning 
jiroperty  in  any  loyal  state  or  territory  of  the 
Cnited  States,  or  in  tlie  District  of  Columbia, 
shall  hereafter  assist  and  give  aid  and  comfort 
to  such  Rcliellion,"  is  to  be  forfeited. 

Ca]itain  Semmes  was  an  inhabitant  of  ^fary- 

'  lanil.  and  never  ceased  to  lie  so.     Tie  was  never 

!  an  eui'mv.  within  the  meaning  of  the  laws  of 

nations,  ns  this  court  has  appliini  that  word,  for 

he  was  never  an,  inhabitant  of  the  rebel  states. 

I  Ife  was  n  traitor  and  a  pirate  un<ler  the  statute 

;  law  nf  the  Cnitwl  States,  but  not  an  enemv. 

i      J  fere  is  thi«4  section  which  forfints  tlje  prop- 

!  erty  of  any  person,  no  matter  where  he  resides, 

<  who  owns  property  in  the  District  of  Columlda. 

'  or  any  one  of  the  loyal  states,  upon  the  ground 

I  that   he   has   conunitte<l    a    crime   defined    an<l 

!  punished  by  this  law.     fs  such  a  forfeiture  as 

that,  a  forfeiture  imder  the  laws  of  nations?    It 

'  is  a  forfeiture  under  this  municipal  law,  and 

under  tin?*  rnlv. 

Xow  Imik..  if  your  Honors  please,  at  the  7th 
section,  and  these  are  the  two  which  are  in 
ijue>tion  in  these  cases: 

"That  if  any  ]»erson  within  any  state  or  ter- 
ritory of  the  Cnited  States  other  than  tliose 
named  as  aforesaid'*  (that  is,  other  than  the 
loval  states). 

"After  the  passage  of  this  act,  being  engaged 
in  armed  rel»ellion  against  the  governnient  of 
the  Cnitcil  States,  or  aitling  or  abetting  such 
Rebellion,  shall  not,  within  sixty  davs  after 
public  warning  and  proclamation  »luly  given 
and  made  bv  the  Prcsiijent  of  the  Cnited  StMte«. 
cease  to  aid.  counsel  and  abet  such  Rebellion. 
i  and  return  to  his  allegiance  to  the  Cnited 
State*."  all  his  estate  shall  be  forfeited.  This, 
as  I  hav»»  said  of  the  other  provision. is  directed 
agiiinst  all  persons  of  whatever  State  they  may 
Ik*  inliahitants.  and  without  any  regard  wltat- 
ever  to  the  question  whether  they  are  I'nemie* 
within  the  laws  of  nations  and  the  deeisii»ns 
of  this  court  or  not. 

This.  then,  is  n  hiw  which  Ix'gins  by  punish- 
ing treason,  which  advances  to  the  deliniiiMn 
of  a  new  offence,  namely:  giving  aid  and  etnn- 
ff»rt  to  the  T\ebeIIiou:  wiiicli  punishes  that  by 
tine  or  imprisimment  or  both,  at  the  discrctit>n 
of  the  court :  and  then  it  proceeds  further  and 
indicts  the  forfeitnre  of  all  property  of  all- per- 
sons  who  give  aiil  nv  comfort  to  the  RelK'Ilion; 
and  w!iy  is  not  this  last  just  as  much  a  punish- 
ment as  the  fine  which  is  mentitmed  in  the  2d 
s4«ction  that  dellnes  the  offenses? 

This  argunu*nt  is  greatly  strengthened  by 
>\hat  followed  the  enactment  of  this  law  by 
Congre«i<. 

In  the  Joint  Resolution  explanatory  of  ".An 
Act  to  Suppress  Insurrection,  to  Pmiish  Trea- 
son and  Rel>ellion.  to  Seize  and  Confiscate  the 
Property  of  RelK?lfe,  and  for  Other  Purposes," 
is  this  clause: 
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"Nor  shall  any  punishment  or  proceedings 
oinder  said  act  be  so  construed  as  to  work  a 
forfeiture  of  the  real  estate  of  the  offender  be- 
yond his  natural  life." 

A  "forfeiture"  of  the  estate  of  the  "offender." 
What  have  tliese  terms  to  do  with  the  appro- 
-priation  of  enemies*  property  under  the  laws  of 
nations?  They  are  strictly  and  exclusively  ap- 
'plicable  to  punishment  for  crime. 

There  has  been  before  this  court  at  a  former 
"term,  the  case  of  Armstrong's  Foundry^  6  Wall. 
7G0,  18  L.  ed.  882.  That  was  a  proceeding 
against  particular  property  which  had  been 
-placed  in  an  illegal  predicament  with  the  con- 
sent of  the  owner.  Before  the  final  judgment 
of  forfeiture  was  rendered  in  this  court,  Arm- 
stronj^  was  pardoned.  It  was  declared  by  this 
court  that  even  in  that  case/ the  intention  of 
(Congress  was  to  forfeit  the  property  as  a  pun- 
ishment for  an  offense  committed  by  the  owner, 
in  devoting  his  property  to  such*a  use;  and 
that,  therefore,  a  pardon  which  condoned  all  of- 
sfenses,  and  this,  amongst  others,  relieved  the 
property  from  the  claim  of  the  government. 

liow  much  stronger  is  the  case  now  before 
the  court,  where  the  proceeding  is  not  against 
an  offending  thing,  but  against  the  property  of 
a  pc^rson  because  he  has  committed  a  crime. 

That  thi«  offense  of  giving  aid  and  comfort 
'to  the  Rebellion  is  punished  by  this  law  by  a 
fine  of  $5,000,  imprisonment  for  five  years,  in- 
ability or  disqualification  to  hold  any  office  of 
honor  or  trust  under  the  United  States,  and 
forf«»iture  of  all  property;  that  this  is  an  in- 
•fanious  offense  within  the  meaning  of  the  Con- 
stitution, will  hardly  be  denied.  That  this  is  a 
•criminal  prosecution  within  the  meaning  of  the 
(Constitution,  if  it  be  not  legislation  exclusively 
directed  against  enemies'  property  within  the 
seope  of  the  war  power  of  the  government,  as 
I  have  endeavored  to  explain  it.  also  cannot  be 
♦denieil.  Here  is  a  charge  of  crime,  and  here  is 
a  forfeiture  of  all  property  by  reason  of  his 
^uilt  of  that  crime,  to  be  enforced  by  this  pro- 
•cee<liiig. 

It  is  e<|uully  clear  that  this  is  not  due  process 
«fif  law.,  within  the  meaning  of  the  Constitution. 

In  the  heat  of  the  Revolutionary  War,  acts 
•of  confiscation  were  passed:  ex  post  facto  laws 
were  passed :  bills  of  attainder  were  passed,  etc. 
IJut  it  was  the  very  excesses  into  which  our  an- 
vN'stors  had  run  during  that  heated  time,  which 
caused  the  framers  of  the  Constitution  of  the 
ITnitcd  States  to  insert  restrictions  into  it,  that 
no  rjt  post  facto  law  should  be  passed;  that  no 
l>ill  of  attainder  should  be  passed:  that  no 
man  should  be  deprived  of  his  projjerty  save 
l»y  rhie  process  of  law. 

Mrssrs,  Hoar  and  Akerman,  Atti/s.  Gen.,  and 
B.  H.  Bristow,  for  defendants  in  error,  and 
€teo.  F.  Edmunds,  for  the  purchasers  of  the 
property : 

As  a  preliminary  question  we  submit,  that 
the  plaintiff  in  error  is  not  entitled  to  bring  up 
the  record,  or  to  any  standing  in  this  court. 
'I'he  statute  providing  for  the  seizure  of  the 
property,  in  the  prosecution  of  the  war.  did 
not  proceed  against  the  property  of  any  partic- 
ular rebel  or  enemy,  but  against  the  property 
•of  any  and  all  enemies. 

The  suit  was  in  rem  against  the  property,  and 
not  in  personam  against  the  owner. 

In  accordance  with  the  course  ot  procedure 
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in  admiralty  and  revenue  eases,  the  supposed 
claimant  of  the  property  need  not  have  been 
named. 

It  is  believed  that  no  instance  can  be  found 
before  these,  of  an  appeal  or  a  writ  o'  error 
being  brought  even,  much  less  sustained,  in  a 
cause  in  rem,  by  any  person  who  was  not  a 
claimant  in  the  court  bKelow.  except  under  the 
English  Act  of  1797  (38  Geo.  III.  ch.  38,  $ 
2) ,  which  ^as  enacted  to  give  persons  interested 
a  right  of  appeal  in  prize  cases,  where  they  had 
not  appeared  and  become  parties,  a  privilege 
which,  without  the  statute,  they  did  not  pos- 
sess. 

All  the  analogies  of  the  law  are  perfect  in 
support  of  this  result.  See  proceedings  in 
equity  upon  bills  taken  pro  confesso. 

Owner  of  land  cited  as  terre-tenant  in  eject- 
ment, and  not  appearing.  Connor  v.  Peugh's 
Lessee,  18  How.  394,  15  L.  ed.  432;  Palmer's 
H.  of  L.  Pr.  140. 

Persons  in  intetest  attempting  to  inter\*ene. 

Payne  v.  Niles,  20  How.  219.  16  L.  ed.  895. 

While  it  is  no  doubt  true,  in  respect  to  the 
conclusiveness  of  a  judgment  in  rem,  that  all 
the  world  are  parties,  and  have  an  opportunity 
to  assert  their  rights  and  to  appeal,  the  only 
method  of  such  security  is  by  appearing  and 
making  claim  in  the  cause  dum  ferret  lis. 

And  it  is  no  excuse  to  say  one  did  not  have 
notice  in  fact,  and  so  could  not  appear.  The 
law  does  and  must^  conclusively,  impute  notice 
to  all  persons. 

If  tne  proceedings  are  not  absolutely  void, 
the  judgment  is  conclusive;  and  if  they  are 
void,  the  remedy  for  persons  not  before  the 
court  as  a  party  is.  not  oy  writ  of  error,  but  by 
suit  for  his  property. 

The  information  alleges,  in  substance,  that 
Samuel  ^liller  was  a  public  enemy;  a  rebel  citi- 
zen, residing  in  the  state  of  Virginia;  that  Tie 
was  the  owner  of  the  shares  of  railroad  stock 
Tiamed  in  the  libel:  that  he  employed  and  used 
the  same  in  aid  of  the  enemy;  that  owning  thi:« 
stock,  situated  in  a  loyal  state,  he  had  assisted 
and  given  aid  to  the  Rebellion  against  the  gov- 
ernniint. 

The  information  also  alleged  that  the  prop- 
erty of  Miller,  proceeded  against,  was  part  of 
the  capital  stock  (particularly  describing  it)  of 
two  corporations,  created  under  the  laws  of, 
and  located  and  existing  in.  the  state  of  Michi- 
gan, and  that  the  property  was  within  the  juris- 
diction of  the  court. 

It  further  alleged  the  facts  recited  as  causes 
of  confiscation  in  section  6  of  th6  act  of  August, 
1861.     12  Stat,  at  L.  319. 

It  then  proceeded  further  to  allege  that  vari- 
ous causes  of  seizure  and  confiscation  provided 
by  the  act  o/  July  17,  1862  (12  Stat,  at  L. 
.IDO.  501 )  ;  and  the  proclamation  of  July  25  ( 12 
Stat,  at  L.  1266)  ;  and  the  seizure  of  the  prop- 
erty by  the  marshal,  under  the  direction  of  the 
President,  and  his  holding  it  for  confiscation 
and  to  pray  a  decree  of  confiscation  and  for- 
feiture to  the  United  States,  with  directions 
for  the  disposition  of  the  property  and  proceeds, 
and  for  process,  monition,  etc.,  all  in  strict  sub- 
stantial analogy  to  the  practice  in  admiralty 
and  revenue  cases,  as  directed  by  the  act. 

The  information  is  sufficient.  * 

The  property  was  within  the  district  where 
it  was  seized  and  proceeded  against.    The  cor- 
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]>orations  existed  in  Michigan  alone.  The  stock 
•could  be  transferred  there  only,  on  the  books  of 
the  corporation,  and  on  surrender  of  the  out- 
standing certificates. 

Vnited  States  v.  fseroy,  5  Blatchf. 

Even  in  the  case  of  simple  debts,  for  all  pur- 
poses of  appropriation  to  the  use  of  creditors, 
'etc..  the  situs  of  the  propertj'  is  the  residence 
of  the  debtor.  Garnisliment,  foreign  attach- 
ment, and  trustee  process,  in  such  cartes,  have 
existed  in  one  form  or  another,  almost  as  long 
«s  any  branch  of  jurisprudence. 

2  Conk.  Adm.  Pr.  138  et  acq. 

The  act  of  Congress  of  July  17,  18G2,  made 
it  the  duty  of  the  executive  department  of  the 
government  to  seize  for  the  use  of  the  nation 
all  the  estate  and  property,  money,  stock,  cred- 
its and  effects  of  the  persons  enumerated  as 
^mong  the  public  enemies  of  the  United  States. 

The  very  word,  stocks,  which  defines  his  in- 
terest, is  used. 

.Such  incorporeal  interests,  in  whatever  form 
they  may  exist,  are  the  propei;  subjects  of  con- 
fiscation, and  for  such  purposes  they  are  within 
the  jurisdiction  and  power  of  the  sovereign.  If 
the  real  source  of  the  interest  or  right  to  the 
performance  of  an  obligation  is  within  the  ter- 
ritory' of  the  sovereign,  it  may  be  cut  off  and 
-de^^troyed. 

Cwtpcr  V.  Telfair,  4  Dall.  14;  Ware  v.  Hylfon, 
3  Dall.  199,  and  authorities  cited;  Smith  v. 
Maryland,  6  Cranch,  286. 

The  power  of  the  legislative  and  war  making 
department  to  confiscate  the  property  of  ene- 
inif>^  on  land,  cannot  be  questioned. 

Broicn  v.  The  U.  8.  8  Cranch,  110;  Mrs. 
Alexander's  Cotton,  2  Wall.  404.17  L.  ed.  915; 
Hare  v.  Hylton,  3  Dall.  199;  Smith  v.  Mary- 
land, cited  ante. 

And  in  such  cases  the  same  power  is  the  sole 
judge  of  the  exercise  of  the  right,  as  to  the 
extent,  mode,  and  manner. 

The  act  of  1862  puts  this  species  of  property 
by  name  in  the  category  of  enemies'  property, 
if  oAvnc><]  under  the  circumstances  stated  in  the 
information  (and  declared  in  the  prize  cases 
to  be  a  case  of  war) ,  that  is,  by  a  public  enemy ; 
and  it  requires  in  such  case  that  it  shall  be 
seized  and  condemned  as  enemies'  property,  and 
become    the    property    of   the    United    States. 

i  7. 

The  proceedings  were  in  all  respects  regular, 
-whether  the  seizure  be  regarded  either  as  mu- 
nicipal or  belligerent. 

1.  As  a  municipal  seizure,  it  was  just  like  a 
revenue  or  neutrality  case,  a  proceeding  in  rem 
against  the  property  which  was  liefore  the 
«ourt :  and  the  property,  not  the  claimant,  was 
the  subiect  of  the  suit. 

Thr  Palmyra,  12  Wheat.  1;  Vnited  States  v. 
jA>ui/'iana  Vengeance^  3  Dall.  297;  The  Sarah, 
8  Wheat.  .391. 

It  wn**  a  civil  case. 

I'uited  States  v.  Louisiana  Vengeance,  supra: 
T'nif'd  States  v.  The  Betsey,  4  Cranch,  443. 

On  the  filing  of  the  information,  the  court 
took  control  of  the  property  by  its  oflicer.  in 
the  only  way  possible:  gave  notice  to  all  per- 
sons to  api>cnr  in  the  regular  course,  and  upon 
-default  of  claimants,  decree  confiscation  and 
sale,  upon  e\*idence  of  the  only  fact  the 
plaintiff  in  error  would  have  had  a  right  to  dis- 
pute had  he  appeared,  t.  e.,  that  he  was  a  public 
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enemy,  and  adhered  to  the  Confederate  States 
for  if  he  did  not,  in  due  and  formal  manner, 
claim  the  property  as  his,  he  could  not  have 
been  heard  at  all. 

The  proceedings  after  condemnation,  the 
party  has  no  right  to  question,  for,  by  the  de- 
cree itself,  all  his  right  ceased  absolutely. 

Ingraham  v.  Dawson,  20  How.  495,  15  L.  ed. 
989. 

According  to  settled  principles  and  practice 
no  trial  by  jury  was  requisite  or  legally  possi- 
ble in  a  case  in  rem,  where  all  claimants  made 
default  and  \i'ere  in  contumacy,  or  left  the  prop- 
erty derelict. 

Conk.  Tr.  626;  Ben.  249;  Man.  Ex.  Pr.  143 
et  seq.;  Betts  Pr.  38;  The  Mary,  9  Cranch.  126. 

But  if  this  be  an  admiralty  cause,  then  writ 
of  error  will  not  lie. 

The  San  Pedro,  2  Wheat.  132. 

Constructive  notice,  according  to  the  lawful 
practice  of  a  court  is,  to  all  intents  and  pur- 
poses, just  as  effectual  as  actual  notice.  It 
must  be  that  or  nothing. 

The  only  redress  where*  there  is  any,  in  cases 
of  hardship,  is  an  appeal  to  the  discretion  of 
the  court,  to  open  the  default,  not  by  writ  of 
error. 

The  Mary,  9  Cranch,  126. 

Nor  can  this  court,  upon  a  writ  of  error, 
which  must  be  founded  upon  the  record,  con- 
i^ider  in  any  case  whether  there  was  too  little 
or  no  evidence  at  all  before  the  court  below. 

Parsons  v.  Bedford,  3  Pet.  443;  Minor  ▼. 
Tillotson,  2  How.  392 ;  New  Orleans  v.-  Gaines, 
22  How.  141,  16  L.  ed.  295;  Suydam  v.  William' 
son,  20  How.  427,  15  L.  ed.  978. 

But  if  it  be  material  to  fix  with  precision  the 
legal  nature  of  these  proceedings,  which  we  do 
not  perceive,  it  is  easy  to  show  that  this  was  in 
all  respects  a  belligerent  seizure,  jure  belli,  and 
that  neither  the  provisions  of  the  Constitution, 
nor  the  rules  regulating  municipal  seizures, 
have  any  intrinsic  application  to  the  case. 

Proceedings  in  rem  to  forfeit  property  are  in- 
dependent of  criminal  proceedings  to  punish 
persons.  It  is  not  necessary  that  the  owner 
should  have  been  previously  convicted  of  a 
crime  in  order  to  forfeit  his  property  by  a  suit 
in  rem.  The  property  may  be  treated  as  hos- 
tile, although  the  owner  has  not  been  guilty  of 
treason.  If  he  be  an  alien  owing  no  allegiance, 
or  a  citizen  whose  opinions  or  wishes  are  not 
proved  to  be  hostile  and  yet  situated  in  the 
enemy's  coimtry  or  his  property  used  in  aid  of 
the  enemy,  it  may  be  forfeited. 

2  Sprague,  140;  The  Venus,  8  Cranch.  2.33; 
Jecker  v.  Montgomery,  18  How.  114,  15  L.  ed. 
312;  2  Court  Claims  Rep.  Nott.  &  H.  529:  The 
Prize  Cases,  2  Black,  635,  17  L.  ed.  459;  Mrs, 
Alexander's  Cotton,  2  Wall.  404,  17  L.  ed.  915; 
The  Peterhoff,  5  Wall.  GO,  18  L.  ed.  ,571;  The 
Grey  Jacket,  5  Wall.  369,  18  L.  ed.  0.>3:  The 
William  Bagalcy,  5  Wall.  405,  18  L.  ed.  588. 

And  this  is  true,  although  the  war  be  a  civil 
war.  In  civil  war,  this  belligerent  right  of 
forfeiture  of  enemies'  property  may  be  super- 
added to  the  exercise  of  the  rights  of  sovereignty. 
The  sovereign  may  exercise  one  or  both  of  those 
rights  at  his  option,  and  the  character  of  tfie 
act  will  determine  in  which  capacity  it  is  per- 
formed. 

Rose  V.  Himely,  4  Cranch,  272;  The  Prise 
Cases,  2  Black,  673,  17  L.  ed.  473. 
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The  intention  of  C<»ngre88  in  enacting  this 
statute  is  to  be  found  in  the  law  itself,  taken 
as  a  whole  and  with  all  its  parts.  Its  purpose 
was  to  suppress  insurrection  and  carry  tne  then 
existing  war  to  a  successful  termination;  first, 
by  prescribing  punisliment  for  treason — an  act 
of  sovereijrnty ;  second,  by  tlie  seizure  and  con- 
fiscation of  the  property  of  rebels,  enemies — a 
belligerent  act.  The  pruiR-rty  \o  be  seized  and 
condemned  i»  to  be  proceeded  against  as 
enenne^'  property,  a  t^rm  kno\»*n  only  in  stat- 
utes declaring  and  for  the  enforcement  of  bel- 
ligerent rights,  and  in  courts  enforcing  such 
statutes. 

This  act  of  CongreRs  must  he  so  construed 
as  not  to  make  the  legislature  guilty  of  an  ab- 
surdity. If  Congress  had  intended  that  por- 
tion of  the  act  commencing  with  the  5th  sec- 
tion a?*  n  puniiihment  for  treason,  it  would  have 
made  tlie  forfeiture  of  the  projieriy  mentioned 
in  tlie  otli  and  Oth  sections  follow  the  convic- 
tion, ns  did  the  forfeiture  of  the  ^10,000  and 
free<lnni  of  the  slaves  provided  for  in  the  1st 
section  of  the  act.        • 

That  all  the  pro|ierty  of  an  enemy  found 
within  the  country  during  a  state  of  war  may 
lie  seized  and  condemned  as  enemies'  property 
is  a  projK»sition  so  well  cstablishetl  that  no 
arpum«*ni  is  necessary  to  prove  it. 

Jirotru  v.  The  Ini'tCfl  fHatcs,  8  Cranch,  110; 
Mntc  V.  Hiiltort.  :l  l>all.  227. 

Til  is  riglit  exists  as  well  in  civil  war  as  in 
public  war.  Sir  Alexander  ("ockburn,  Lord 
Chief  Justice  of  Kngland.  in  his  charge  in  the 
case  of  Col.  Nelson  and  Lieut.  Brniul,  who 
Ftoc»d  indicted  for  the  alleged  murder  of  George 
William  Gordon  and  Samuel  (lark.  Ort.  2.*^. 
1865.  at  IMorant  bay,  during  the  negro  Rebellion 
in  the  Island  of  Jamaica,  says:  'A  rebel  m 
arms  stood  in  the  position  oif  a  public  enemy 
and.  therefore,  you  might  kill  him  or  refu>e  him 
quarter  and  deal  with  him  in  all  res|H»cts  ns  a 
public  enemy." 

How  far  this  riglit  shall  be  exercised  is  a 
qtiestion  for  the  political  department  of  the 
government  to  determine.  The  miti^Mtion  <>f 
the  ri^'id  rule  of  international  law.  giving  the 
sovereign  full  right  to  take  posM-ssion  of  and 
confiscate  the  property  of  the  enemy  wherever 
found,  which  the  humane  policy  of  modern 
times  has  introduced,  mav  a  fleet  the  exercise 
of  this  rijiht.  but  cannot  impair  the  right  itself. 

It  was,  therefore,  competent  for  Congress  to 
treat  the  ]n"operty  of  the  dome-it ie  enemies  of 
the  government  as  though  it  were  the  property 
of  foreign  enemies. 

.  <*»ne  of  the  ptirposes  of  the  confiscation  pro- 
vi-iions  of  this  act  of  Congress,  is  the  support 
of  the  a'rmy.  Xow.  the  ]m\\er  to  sup|>ort  armies 
is  (»ne  of  the  ennmerati'd  powc'rs  of  C'on*rress. 
and  that  l>odv  is  also  clotlie*!  with  authoritv  to 
make  all  laws  nect'ssary  and  pro|K»r  for  carry- 
ing sueli  power  into  execution.  The  confiscation 
of  cnemif's'  property  wa*  not  tJie  only  means 
adopted  f<ir  the  aecompli*»hment  of  the  <»nd  pro- 
po^i'd:  hut  that  it  was  a  pro]>er  means  within 
the  nieaninjr  of  that  word  a*  used  in  the  clause 
of  the  Constitution  referred  to.  seems  clear,  ac- 
cording to  the  exposition  given  thereof  in  the 
case  of  McCuUoch  v.   Mnridond.  4  Wheat.  41.'^. 

Mr.  Justice  Strong  delivered  tlic  opinion  of 
flu*  court; 
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This   was  a   procee<]ing  under  the  acts   of 
Congress  of  August  6.  1801,  and  July  17.  1862, 
to  confiscate  shares  of  stock  in  two  corporations 
create<l  by  the  state  of  Michigan.     Tlie  stock 
had  Ikh'u  .seizc-d  by  the  marshal  of  the  district 
acting  indirectly  under  the  orders  of  the  Presi- 
dent of  the  United  States.    The  marshal  made 
return   to  the  district  attorney  that   he   had 
seized    it,    with    all    dividends*   interest,    and 
moneys  due  thereon,  specifying  in  his  r«»tum 
the  stock  certificates  by  which  it  was  represent- 
<h1,  and  describing  the  mode  of  seizure  to  have 
been  serving  a  notice  theref»f  personally  u|>on 
the  vice-president  of  one  company,  and  upon 
the   president    of  the  other.     An   information 
was  then  fiUnl  in  the  district  court  in  the  nature 
of    a  prfieetnling    in    rem.    a^rainst    the    sto<-k. 
averrinj!  it  to  Ik*  the  property  of  Sanuiel  Milh»r. 
of  Amherst  county.  Virgmia.  a  rel>el  citizi-ri  and 
inhabitant  of  thel'nitiHl  States.    The  inf«>ri!:a- 
tion  further  averred  that  the  said  Miller  was 
one   of   the   persons   descrili#-d    in   the   st»v»ral 
clauses  of  the  .Mh  section  of  the  act  of  1S«;2, 
and  also  that  within  th**  states  of  Virginia  ami 
South   Carolina,  after  tin-  pa>«»a<n»  of  the  :»«»t. 
Iieing  engaged  in  armed  Eebellion  against  the 
jfovcrniH' !!4    i»f    the   l'nit<*<l    Stati's.   and    ln'riir 
engaged  in  aiding  and  aK'tting  such  armed  R*?- 
U'llion.  \u-  did  wot.  within  sixty  days  «fi»*r  tli*.' 
|iroelamrttion    (mentioned   in  the   fith   »4»M»ti»^ni 
had     l»e<n    made    by    the    Tre^ident.    i^m*  •    t> 
*aid.  countenance  and  abet  said  Rel»el-  [^293 
lion,  and  did  not  and  would  not  return  »••  l.i* 
aUe^riance  to  the  L'nited  States.     C|x»n  :!••  in- 
formation  tliu?'   filed   a   warrant   and   ntuiii.ior 
were  isi.ued.  conunandini:  tl^*  !n;u*-ihal  to  h>Ar, 
the   stocks    and    i»roperty    thii*    deseril«i*d.    •»;,<-- 
same  having'  }»-v\\  hyh\m  d)ily  seizt^d,  mail  *lo> 
furthi  r  <  rdcr  «•!  tite  court  touehiu^  the  -iune. 
and  to  t'ive  notice  as  preseribid.  that  nil   i»  T- 
>on«  ]ia\ini.'  any   interest    in  *aid  pro|M«rVv.   or 
having  . J n\  tiling  to  say  why  tl»e  same  sliouM  not 
be  eon(leu»n(tl  as  enemii'*"  pro|M«riy  and  >o|»l.  ao- 
eortlinjr  to  tiie  prayrr  of  the  iilM-l.  mi>;ht  ;»t.;H*;ir 
before  the  etmrt  at   a  time  d«sirrnated  tl.  nir. 
and  make  their  allegations  in  that  lieliai!.     I'c 
this  writ  er  monition  tin-  nuir^iial  retnrt.»«i  a* 
follows:      "I   lurebv  eeriifv  and  return   tii.i?    I 
liavi'  seized  and  nf»w  ludti  all  tli**  ]»r«»ptitv  -le 
s<ril»e<l  in  the  within  writ"*    .tlie  stoek>  ai.»!v- 
>aiil»    "and  now  hold  the  -a:iu-  sulijivi    i-^   •*!> 
ftiitire  ('rder  of  Rin<l  court,  and  have  fiiv-ti  n*v 
tic«-  to  all  persons  iutere>ted  th«Tein.  hy   p^ib- 
lieation.  as  required  in  the  within  writ."      Kb* 
r«*eord  tlen  shows  that  on  the  dav  desimintfii  in 
the  moniti<'n.  after  default  of  all  person^   ha«i 
!»«•«  n  <lulv  entered,  and  after  reading  the  d'»po*i- 
tions   whirli   had   l»eeii  taken  on  liehalf  of   tli»* 
I  iiit«d    Mail".    iIm'   shar«'s   of   "tock   wi*re   *^.»i)- 
(lenmid   as   forfeited   and  a  writ   of  rt'mii/i'tni 
rjitontin   \\.\<   ordered,  un<ler    wiiicli   they    \v«.»re 
sold.     Ati^r  this  Miller  apjlied  by  fuMi.i'Mi   t«' 
the  district    ef»nrt.  prayinji   that  the  d<HTe'«   of 
condf-mnation  ntiuitt  Ih»  o|Mn<nl'and  set  asi.l.% 
but  thf  prayi  r  of  the  petition  wa«'  deui«Ml.      lite 
ease  was  then  removetl  to  tin*  circuit  court  Iiv 
writ   of  «  rror.  an«l   tlie  decree  having  lws»n    af- 
firmed, the    scvond  has  Uin  brouirht  inti>   I'.iis 
lonrt  for  u  view. 

We  notice  at  the  outs*t  an  obiection  unjfiti 
atrainst  tljo  emnpetency  of  the  ]'laintifr  in  ''rror 
lo  sue  (i\n  tli<-  writ  which  brinj^s  the  ca«e  Ii«*n*. 
on  the  ground  that  he  wa^  nut  a  claimant    in. 
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1h«  district  court,  only  to' say  that  it  is  set  at 
rest  by  the  decision  made  in  McVeigh  v.  United 
Stales,  a  caae  decided  at  this  term  (ante,  80). 

Assuming,  then,  that  the  case  is  properly  in 
1^4*]  this  court,  *and  that  the  plaintitf  in 
error  has  a  right  to  be  heard,  we  proceed  to 
notice  the  errors  assigned. 

Thr  first  is  that  there  was  no  such  seizure  of 
the  stocks  as  gave  the  court  jurisdiction  to  con- 
demn them  as  forfeited,  and  to  order  tlieir  sale. 

This  was  a  fatal  error,  if  the  fact  was  as 
chiimed.  In  revenue  and  admiralty  cases  a 
Sfizuro  is  undoubtedly  necessary  to  confer  upon 
tlu'  court  jurisdiction  over  the  thing  when  the 
j>r«iO<»oding  is  in  rem.  In  most  such  cases  the 
rcft  i^  movable  personal  property,  capable  of 
actual  manucaption.  Unless  taken  into  actual 
|Mj!*M»?'>ion  by  an  officer  of  the  court,  it  might 
be  eloigned  before  a  decree  of  condemnation 
could  lie  made,  and  thus  the  decree  would  be 
inelfectual.  It  migfit  come  into  the  possession 
of  nnothef  court,  and  thus  there  might  arise  a 
fonrtiet  of  jurisdiction  and  decision,  if  actual 
soi/urc  and  retention  of  possession  were  not 
necf'^siiry  to  confer  jurisdiction  over  the  subject. 
But  liow  can  it  be  maintained  there  was  no 
<ii!licient  seizure  in  this  case?  The  record  shows 
one.  The  marshal  returned  to  the  warrant 
that  hv  had  seize<l  tlie  property,  and  that  he 
then  held  it  subject  to  the  further  order  of  the 
ct'urt.  Why  is  not  this  conclusive?  Can  a 
4}ierin"ss  or  marshal's  return  to  a  writ  be  contra- 
dict mi  by  a  plaintitf  in  error?  It  is  true  tl»e  re- 
turn did  not  describe  the  mode  of  seizure,  but 
neither  the  writ  nor  the  law  required  that  more 
th.in  the  fact  should  be  stated.  The  return  met 
all  tlif  exigencies  of  tlie  writ.  It  ciinnot  be  pre- 
?.un>e«l,  in  the  face  of  the  record,  that  an  illegal 
seizure  was  mad^,  or  that  some  act  was  done 
(hat  did  not  amount  to  a  seizure.  Hut  it  is  said 
tlK-  warrant  with  monition  did  not  require  the 
inar-lial  to  seize;  that  it  only  conmmndiHl  him 
to  hold  the  stock,  the  same  Imving  been  by  him 
duly  «*c'ize<l,  until  the  further  order  of  the  court. 
Whether  this  was  not  an  order  to  si»ize,  as  well 
a?  to  hold  after  seizure,  we  niH»d  not  determine. 
Confessedly,  the  object  of  the  writ  was  to  bring 
th«'  property  under  the  control  of  the  court  and 
keep  it  there,  as  well  as  to  give  notice  to  the 
worbl.  These  objects  would  have  lieen  fully 
ace<»fnpli!ihed  if  its  direction  had  lKH.»n  nothing 
m"r«*  than  to  hold  the  property  subject  to 
295*]  •the  order  of  the  court,  and  to  give  no- 
tice. The  marshal  had  already  seized  the  stock, 
and  it  remained  in  his  possession.  An  order  to 
seize  property  already  in  his  hands  would  have 
lieen  su|»erfluou8.  All  that  was  ntHHled  was 
that,  having  the  property,  he  should  hold  it 
"ubiiH't  to  the  order  of  the  court.  Thus  held 
l»y  it*  oflicer,  the  jurisdiction  was  complete.  But 
tin-  writ  was  larger.  It  commanded  him  to 
hold  the  property,  it  having  been  duly  seized: 
and  he  returned  a  seizure.  The  act  of  Congress 
dor*  not  require  that  proceedings  in  confiscation 
!*liall  conform  precisely  to  those  in  admiralty  or 
revenue  cases,  but  onlv  "as  near  as  mav  be." 
Tliey  must  be  adapted  to  the  peculiarities  of  the 
ca*e.  following  proceedings  in  admiralty  and 
rev«'iine  so  nearly  as  may  be,  consistently  with 
the  objects  Congress  had  in  view.  Yet  even  in 
admiralty  it  cannot  be  doubted,  if  a  warrant 
with  a  monition  should  command  a  marshal  to  1 
hnid  goods  already  in  his  possession  until  the 
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further  order  of  the  court  touch  ii;g  the  same, 
and  he  should  return  that  he  had  seized  them 
and  that  he  held  them  as  required,  the  jurisdic- 
tion of  the  court  over  them  would  be  complete. 
To  hold  otherwise  would  be  to  sacrifice  the 
spirit  to  the  letter  of  form;  the  substance  to 
the  shadow. 

It  is  iRsisted,  however,  that  .inasmuch  as  the 
return  to  the  warrant  is  silent  respecting  the 
mode  of  seizure,  we  may  look  to  the  seizure 
made  by  the  marshal  under  the  executive  order 
before  the  information  was  filed.  That  was 
made  by  direction  of  the  district  attorney,  act- 
ing under  authority  of  the  President,  and  tlie 
marshal,  in  reporting  his  action,  returned  that 
he  seized  the  stock  "by  serving  a  notice  of  said 
seizure  personally  upon  the  vice-president  of 
one  company,  and  upon  the  president  of  the 
other."  It  is  assumed  that  the  judicial  seizure 
made  under  the  judicial*  warrant  was  made  in 
the  same  way,  or  that  it  was  the  same  seizure, 
and  it  is  argued  that  the  action  of  the  marshal 
did  not  amount  to  a  seizure  efTectual  to  bring 
the  property  within  the  jurisdiction  of  the 
court.  The  first  observation  we  have  to  make 
in  regard  to  this  is,  that  tlie  plaintiflT  in  error 
has  no  right  to  make  any  such  assumption.  It 
is  justified  by  ^nothing  in  the  record.  [''296 
True,  a  seizure  under  order  of  the  President 
was  necessary  to  warrant  the  institution  of  ju- 
dicial proceedings  for  confiscation,,  and  it  may 
be,  therefore,  a  proper  inquiry  whotlier  what 
the  marshal  did  under  tlie  executive  order 
amounted  to  such  a  seizure.  But  the  marshaPs 
return  to  the  judicial  warrant,  and  his  report 
to  the  district  attorney,  speak  of  distinct 
transactions,  occurring  at  difrerent  times  and 
under  different  directions.  Waiving  this,  how- 
ever, and  assuming  that  the  manner  of  seizure 
spoken  of  in  the  return  to  the  warrant  and  mo- 
nition was  the  same  as  that  described  in  the  re- 
port to  the  district  attorney,  we  are  of  opinion 
that  the  seizure  was  good  and  etTective;  suffi- 
cient to  give  the  court  jurisdiction  over  the 
property. 

The  act  of  Congress  of  July  17,  18G2,  made 
it  the  duty  of  the  President  to  cause  the  seizure 
of  all  the  estate,  property,  money,  stocks,  cred- 
its, and  effects  of  the  persons  described,  and  in 
order  to  secure  the  condemnation  and  sale  of 
such  proiKnty,  after  its  seizure,  directed  ju- 
dicial proceedings,  in  rem,  to  be  instituted.  It 
contemplated  that  every  kind  of  property  men- 
tioned could  be  seized  etfectually  in  some  mode. 
It  had  in  view  not  only  tangible  property,  but 
that  which  is  in  action.  It  named  stocks  and 
credits;  but  it  gave  no  directions  respecting  the 
mode  of  seizure.  It  is.  therefore,  a  fair  con- 
clusion that  the  mode  was  intended  to  be  such 
as  is  adapted  to .  the  nature  of  the  property 
directed  to  be  seized,  and  in  use  in  courts  of 
revenue  and  admiralty.  The  modes  of  seizure 
must  vary.  Lands  cannot  be  seized  as  movable 
chattels  may.  Actual  manucaption  cannot  be 
taken  of  stocks  and  credits.  But  it  does  not  fol- 
low from  this  that  they  are  incapable  of  being 
seized,  within  the  meaining  of  the  act  of  Con- 
gress. Seizure  may  be  either  actual  or  con- 
structive. It  does  not  always  involve  taking 
into  manual  possession.  Even  in  case  of  chat- 
tels movable,  taking  part  of  the  goods  in  a 
house,  under  a  fi.  fa.,  in  the  name  of  the  whole, 
is  a  good  seizure  of  all.     Scott  v.  Scholcy,  8 
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East,  474.     An   assertion   of  control,  with  a 
prf*ent  power  and  intent  to  exercise  it,  is  suffi- 
297*]  cient.    'We  are  told  there  is  no  statute 
in    Miehi|ran    that   authorizes    the    service   of 
mesne  process  upon  a  corporation  for  the  at- 
tachment of  its  stock.    Be  it. so.    That  does  not 
show  that  stocks  cannot  be  seized  or  attached 
when  ConjrresB  orders  a  seizure.     Federal  offi- 
cers and  Federal  courts  are  not  dependent  upon 
state  legislation  for  power  to  lay  hold  of  prop- 
erly.   Can  it  be  that  the  government  may  seize 
credits  and  corporation  storks  of  public  enemiet* 
in  those  states  where  provision  is  made  by  state 
le^Mshition  for  modes  of  seizure  of  such  prop- 
erty, but  may  not  seize  similar  property  of  the 
saiiie  enemies  in  other  states  where  there  are 
no  such  statutes?     There  is,  however,  such  a 
thi!);;  as  seizure  of  corporation  stocks  in  Michi- 
gain  on  final  process,  effected  by  service  of  a 
copy  of  the  writ  on  an  oflicer  of  the  corporation, 
and  similar  modes  of  seizure  are  in  use  in  most 
if  not  in  all  the  states.     Garnishment  almoHt 
everywhere  exists.  What  is  that  but  substantial 
attachment?     It  arrests  the  prjoperty  in   the 
hand!^   of   the   garnishee,    interferes    with    the 
oAviior's  or  creditor's  control  over  ii,  subjects  if 
to  the  judgment  of  the  court  and,  therefore,  has 
the  effect  of  a  seizure,     in  all  cases  where  the 
garnishee  is  a  debtor,  or  where  the  garnishment 
is  of  stocks,  it  is  effected  by  serving  notice  upon 
the  debtor,  or  corporation.  A  corporation  holds 
its    stock,  as   a   quasi    trustee,  for   its    stock- 
hohlers.    The  service  of  an  attacliment.  though 
it  is  but  a  notice,  binds  the  debt  or  the  stock 
in  the  iiands  of  tlie  garnishee,  from  the  time  of 
the  service,  and  thenceforward  it  is  potentially 
in  ''ffvcmio  legis.**     The  statute  declares  that 
nroceodings  to  confiscate  shall  conform  as  near- 
y  aA    may    be,    to    prownvlings    in    admiralty 
or     revenue     cases.    Now,     it     is     legitimate 
in  ecrtnin  proceedings  in  courts  of  admiralty 
to  attach  Credits  and  effects  of  such  an  intangi- 
ble nature  that  thev  cannot  be  taken  into  actual 
possession  by  the  marshal,  and  the  mode  of  at- 
tacIinK'ut  is  by  notice,  dependent  upon  no  statu- 
torv  enactment.     Manro  v.  Almeida,  10  Wheat. 
4112.  40.3.    In  that  case,  reference  was  made  ap- 
]»rovingly  to  Gierke's  Praxis,  By  Hall.  tit.  32. 
p.  70.  where  it  appears  that  it  is  consistent  with 
298* J  •the  practice  of  the  admiralty,  in  cases 
where  there  is  no  property'  which  the  officer  can 
attach  by  manucaption,  to  attach  goods  or  cred- 
its in  the  hands  of  third  persons,  by  means  of 
the  simple  service  of  a  notice.    The  language  of 
this  court   was   that,  "as   goods   and   credits, 
in  the  hands  of  a  third  person,  wherever  situ- 
ated, may  be  attached  by  notice,  there  cannot 
be  a  reason  assigned  why  the  goods  thenrtelves, 
if  accessible,  should  not  be  actually  attached; 
and  althougli  it  is  very  clear  that  the  ]iroeess 
of  attaching  by  notice  seems  given  as  the  alter- 
native when  the  oflieer  cannot  have  access  to 
the  goods  themselves,  yet  all  this  may  be  con- 
fided to  the  discretion  of  the  judge  who  orders 
the  process."     Vulr,  also.  Conk.  Adm.  Pr.  478: 
f^mith  V.  .l/i7n.  Abb.  Adm.  .373;  and  our  Ad- 
miralty Rules,  2,  and  37.     These  are,  indeed 
proceedings  to  compel  appearance,  but  they  are. 
nevertheless,  attachments  or  seizures,  bring  the 
subject  seized  within  control  of  tlie  court  and, 
what  is  of  ]u*imary  importance,  they  show  that, 
in  admiralty  pnietiee.  rights  in  action,  thing**  i 
intangible,  us  stocks  and  credits,  are  attached 
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by  notice  to  the  deWtor  or  holder,  without  aid' 
of  any  statute. 

It  was  in  this  mode,  known  to  the  courts,  and 
dependent  on  no  statute,  that  the  marshal 
seized  the  stock  of  the  plaintiff  in  error.  It 
is  impossible  for  us  to  hold  that  his  act  was  no 
sufiicient  seizure. 

A  single  obser\*ation  more  upon  this  part  of 
the  case.  The  8th  and  the  14tb  sections  of  the 
act  of  1802  empowered  the  courts  to  make 
orders  and  decrees,  to  issue  process,  and  do  all 
other  things  necessary  to  fitly  and  etficiently 
carry  out  the  purposes  of  the  act,  which  were 
to  seize  and  confiscate  iiittcr  alia)  stoeks  and 
criMlits.  Vnder  this  authority  the  court  might 
have  made  an  order,  had  it  been  necessary,  pre- 
scribing as  the  mo<le  of  seizure  precisely  what 
the  marshal  did.  And.  if  so.  it  would  l>e  ditH- 
eult  to  maintain  that,  in  jiriH'eeding  to  adjudi* 
ente  up«>n  the  stocks,  there  was  not  a  reeotrin- 
tion  of  the  marshars  action,  as  a  valid  si^izure, 
iMiuivalent  to  an  anti'cedi'nt  order  thus  to  H«>izc. 
Tne  decree  expressly  declared  that  the  stocks 
had  been  seized. 

*The  second  assignment  of  error  is  [^299 
that  there  was  no  such  iiearing  and  proof  in 
the  case  as  was  necessary  to  a  valid  decree  of 
condemnation.  Whether  this  assignment  is  well 
made  nuist  be  determined  bv  the  record.  That 
shows  an  information  containing  averments  of 
all  facts  necessary  to  warrant  a  decrw  of  con- 
demnation. It  shows  a  warrant  and  monition 
return  of  seizure  and  publication  of  notice,  an*l 
a  decree  setting  forth  that  the  warrant  of  con- 
fiscation and  monition  having  been  duly  made, 
and  the  default  of  all  person;*  having  been  duly 
entei-ed.  it  was  thereupon,  on  motion  of  the  dis- 
trict attorney,  and  on  reading  and  filing  the 
<leposition  taken  on  behalf  of  the  Unite<l  States, 
onlered.  sentenceil.  and  dwreed  by  the  •^>urt 
that  the  shares  of  stock  standing  in  the  name  of 
Sanuiel  Miller  on  the  lKK»ks  of  the  companies, 
and  l>elonging  to  him.  which  had  lieen  Ijeiore 
M'ized  by  the  marshal  in  this  proc<»eding.  be  con- 
demntni  as  foifeited  to  the  I'nited  States.  Thus 
it  appears  a  default  was  duly  entered  to  a  moni- 
tion, founded  on  an  information  averriii*r  all 
necessary  facts:  that  the  decree  was  entenMl  on. 
monition,  after  default,  and  after  reading  «lepo- 
sitions  taken  on  behalf  of  the  United  .*<taii.'>. 

But  it  is  insisted  that  the  district  court  ilid 
not  find  that  the  stcn-ks  belonged  to  a  person 
engagetl  in  the  Rebellion,  or  who  had  given  aid 
or  comfort  thereto,  which,  it  is  said,  nrv  nia<l«» 
necessary  findings  by  the  7*:h  Faction  of  the  act, 
before  a  decree  of  eondenmation  can  be  entered. 

This  is  not  an  objection  to  the  jurisdiction  of 
the  court.  We  have  already  shown  that  that 
was  complete.  It  is  an  objection  to  the  rt-gu- 
larity  of  ]iroce<Kling,  and  it  as^umes  that  tln^ 
record  must  show  afiirmaiively  there  w;is  no 
irregularity.  It  presumes,  therefore,  a«j^ainst 
the  record.  The  general  rule,  however,  is.  that 
in  courts  of  record  all  thing*  are  presumed  to 
have  been  rightly  done.  Broome,  Leg.  Max.  42S. 
lu  courts  (»f  limite<l  jurisdiction,  indeed,  iher** 
is  a  presumption  against  jurisdiction,  but  \vh<*n 
that  appears  they  are  entitled  to  the  same  ]>rc- 
sumptions  in  favor  of  their  action  as  f»th<»r 
courts  are.  "The  disirift  an«l  circuit  ["30O 
courts  are  of  limited  juri*i<Uction.  but  th«\v  ari 
not  inferior  courts,  jind  they  are.  thereior«», 
entitled    lo    the    same    pr'-un options    in    th^ir 
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favor.  TIiosc  prelum pt ions  are  that  the  court, 
having  jurisdiction,  and  having  entered  a  judg- 
ment, did  everything  that  was  necessary  to  war- 
rant its  entry  of  the  judgment.  Undoubtedly 
the  contrary  may  be  shown  in  a  court  of  error, 
but  the  burden  of  showing  it  is  upon  him  who 
alleges  error.  Tlie  legal  intendment  is  against 
him.  This  doctrine  is  abundantly  sustained  by 
the  authorities.  Thus,  in  R.  Co.  v.  Stimpson, 
14  Pet.  458,  which  was  a  patent  case,  Judge 
Story  said:  **It  is  a  presumption  of  law  that 
all  public  officers  perform  their  official  duties 
until  the  contrary  is  proved.  And  when,"  said 
he,  "an  act  is  to  be  done,  or  patent  granted, 
upon  evidence  and  proofs  to  be  laid  before  a 
public  officer,  upon  which  he  is  to  decide,  the 
fact  that  he  has  done  the  act,  or  granted  the 
patent,  is  prima  facie  evidence  that  the  proofs 
have  been  regularly  made  and  were  satisfactory. 
It  is  not,  then,  necessary  for  the  patent  to  con- 
tain any  recitals  that  the  prerequisites  to  the 
grant  of  it  have  been  duly  complied  with,  for 
the  law  makes  the  presumption.*'  And  in 
Grignon  v.  .4«/or,  2  How.  339,  which  related 
to  a  proceeding  in  rem,  and  where  the  order  of 
sale  did  not  set  out  the  facts  which,  under  the 
law,  must  have  existed  before  a  sale  could  be 
decreed,  Mr.  Justice  Baldwin  said:  *The  record 
of  the  county  court  shows  that  there  was  a 
petition  representing  some  facts  by  the  admin- 
istrator, wno  prayed  an  order  of  sale ;  that  the 
court  took  those  facts  which  were  alleged  in 
the  petition  into  consideration,  and  for  these 
and  divers  other  good  reasons,  ordered  that  he 
be  empowered  to  sell.  It  did  then  appear  to 
the  court  that  there  were  facts  and  reasons  be- 
fore them  that  brought  their  power  into  action, 
and  that  it  was  exercisc<l  by  granting  the 
prayer  of  the  petitioner,  and  the  decree  of  the 
court  does  not  specify  the  facts  and  reasons,  or 
refer  to  the  evidence  on  which  they  wore  made 
to  appear  to  the  judicial  eye:  they  must  have 
301*]  been,  and  the  law  presumes  'that  they 
were,  such  as  to  justify  this  action."  So  in 
Ermn  v.  Lowry,  7  How.  181,  !Mr.  Justice  Cat- 
ron, in  delivering  the  judgment  of  tlie  court, 
said:  **We  hold  that,  wherever  a  judgment  is 
given  by  a  court  having  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  the  exercise  ot 
jurisidiction  warrants  the  presumption  in  favor 
of  a  purchaser:  that  the  facts,  which  were 
necessary  to  be  proved  to  confer  jurisdiction, 
were  found." 

It  is  not,  however,  necessary  to  invoke  the 
maxim,  ^'Omnia  prrsumunter  rile  arfa  chhc"  in 
support  of  this  record.  It  appears.  aflTinnatively. 
that  all  the  facts  were  found  or  estahlishod 
which,  under  the  act  of  Congress,  were  essen- 
tial to  justify  the  judgment.  It  has  been  ob- 
s«*rA-ed  that  the  information  set  out  that  the 
stocks  belonged  to  Samuel  Miller,  and  that  he 
was  a  person  engaged  in  the  Rebellion,  who  had 
given  aid  or  comfort  thereto:  tlie  monition  was 
duly  made,  and  that  there  was  a  default  of  all 
persons  to  appear  and  claim  or  show  cause  why 
the  property  should  not  he  condemned  as  ene- 
my's property.  The  default  appears  to  have 
l»eon  duly  entered.  Were  this,  then,  a  prooocd- 
in<r  according  to  the  forms  of  a  common-law 
art  inn.  the  facts  averred  bv  the  information 
wmiM  he  considered  as  established  or  confessed. 
nncl  everything  found  necessary  for  a  judgniont. 
"^I'Ih*  cffi'ct  of  a  defualt  to  appear  in  an  admi- 
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ralty  or  revenue  proceeding  is  ordinarily  the 
same  as  in  the  other  actions  at  law.  It  is  a 
virtual  confession.  In  Benedict's  .Admiralty,. 
2d  ed.  S  452,  the  practice  in  proceedings  in  retw 
is  stated  to  be,  if  no  one  appears  in  resptmse 
to  the  proclamation  for  all  persons  having  awv- 
thing  to  say  why  the  property  should  not  6e* 
condemned  to  come  forward  and  make  their 
allegations  in  that  behalf,  that,  on  motion  of 
the  libelant*8  proctor,  the  defaults  are  entered 
and  a  decree  of  condemnation  and  sale  is  made 
on  a  brief  statement  by  the  proctor  of  the  oiuse 
of  action.  When  the  libelant's  claim  may  not 
cover  the  whole  value  of  the  property,  there  is 
a  subseouent  hearing  to  ascertain  the  amount  to 
which  tne  libelant  is  entitled,  but  the  decree  of 
condemnation  and  sale  is  entered  on  the  default 
alone.  So  in  S  454  the  same  'author  [•302 
says:  **In  cases  of  seizure,  when  no  one  ap- 
pears, the  decree  of  condemnation  is  absolute,, 
the  only  question  b<?ing  whother  the  property 
be  fgrfeited  or  not.  In  such  cases  it  is  usual  for 
the  district  attorney,  on  his  motion  for  con- 
demnation, to  state  briefly  the  substanre  of  the 
libel  and  the  cause  of  forfeiture.**  In  U.  8. 
V.  The  Lion^  1  Sprague,  300,  Judge  Sprague 
admitted  that  in  some  cases  condomnntion  fol- 
lowed default  of  necessity  without  a  liearing, 
though,  in  the  case  then  before  him,  he  iield 
that  some  hearing  was  necessary,  because  the 
act  of  Congi'css  under  which  the  forfeiture  was 
then  sought  (that  of  fishing  vessels  for  viola- 
tions of  law  in  obtaining  fishing  bounties)  pro- 
vided that  after  default  the  court  sliould  pro- 
ceed to  hear  and  determine  the  cause  aeoor/ling 
to  law.  The  act  under  which  these  proceedings- 
have  been  taken  makes  no  such  reipiisiticm:  and 
even  in  XJ.  /?.  v.  lAon,  Judge  Sprague  said,  tty 
what  extent  there  must  be  a  hearing  must  de- 
pend upon  the  cireunistances  of  the  case.  The- 
court,  said  he.  will  at  least  examine  the  allega- 
tions of  the  liliel  to  see  if  they  are  suflicieiil  in 
law,  and  the  return  of  the  marshal,  and  such 
affidavit  or  affidavits  as  the  district  attorney- 
shall  submit.  He  added  that  a  wilful  omission 
by  the  owners  to  answer  might,  of  itself,  sjitisfy 
the  court  that  a  forfeiture  should  be  decreed. 
This,  in  a  case  where  the  statute  re(piire«l  a 
hearing  after  default.  In  the  present  case, 
though  governed  by  no  such  requirement,  the 
court  did  examine  the  depositions,  and  then,  on 
motion  of  the  district  atlorney  eondenmed  the 
property.  We  have  said  the  acts  of  ISfil  and 
1802  do  not  require  any  hearing  after  a  d(>fnult 
has  been  duly  entered,  as  did  the  acts  relative 
to  forfeitures  for  violations  of  law  respecting 
fishing  bounties.  It  has  been  suggested,  how- 
ever, the  act  of  1789  directs  that,  in  a<lmiraUy 
proceedings,  there  shall  be  a  hearing  after  de- 
fault. But  there  is  no  warrant  ft»r  the  sugges- 
tion. The  act  of  1780  contains  no  such  pro- 
vision. Neither  the  19th  section,  nor  anv  other 
part  of  the  act,  can  be  construed  as  making 
any  such  requirement.  No  change  is  nuide  in 
the  usual  course  of  admiralty  proceedings. 

•There  is  no  essential  dilTercnce  he-  ["^303 
tween  the  forms  of  proceeding  or  the  practice 
in  revenue  cases  and  those  in  adminilty.  e\e«*pt 
where  there  are  disputed  facts.  The  foriiuT  arc 
described  in  Manning's  Exchequer  Praetiee.  vol. 
1.  ch.  1.  Information  in  rrm.  There  it  appears 
that.  thouL^i  generally  there  is  one  pnielnma- 
tion  to  call  in  claimants,  then  an  appraisement. 
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and  a  second  proclamation  inviting  bidders  for 
more  than  the  appraisement,  many  condemna- 
tions appear  in  the  old  records  upon  a  single 
proclamation.  Default  in  the  first  is  a  default 
of  claimants;  default  to  the  second  is  a  default 
<^  bidders.  P.  149.  Throughout  the  chapter, 
•condemnation  by  default  is  treated  as  in  ac- 
cordance with  the  practice  of  tne  courts  in  such 
cases.  In  Atty,  Gen,  v.  Lctde,  Parker,  Rev.  Cas. 
67,  may  be  found  an  entire  record  of  a  revenue 
proceeding  in  rem  to  forfeit  gold  and  silver 
•coin  seized  for  attempted  exportation  out  of 
the  realm  contrary  to  acts  of  Parliament.  The 
record,  after  reciting  the  information,  seizure, 
etc.,  proceeds  as  follows:  "Whereupon,  procla- 
mation being  made  for  his  said  Majesty,  as  the 
custom  is,  that  if  anyone  would  inform  the 
court  here  why  the  said  several  pieces  of  gold 
and  silver  coin  of  this  realm,  and  also  the  sa4d 
several  pieces  of  foreign  gold  coin,  should  not, 
for  the  reasons  aforesaid,  remain  forfeited,  he 
might  come  and  he  should  be  heard,  and  no  one 
appearing  to  do  this,  it  is  adjudged  by  the 
barons  here  that  the  said  several  pieces  Of  gold 
and  silver  coin  of  this  realm,  and  also  the  said 
several  pieces  of  foreign  gold  coin,  do.  for  the 
reasons  aforesaid,  remain  forfeited."  This  judg- 
ment, on  review,  was  held  to  be  regular,  after 
tlie  court  had  order^  precedents  to  be  searched. 
It  thus  appears  that  in  revenue  cases,  as  in  ad- 
miraltv,  default  entered  cstablifilies  the  facts 
averred  in  the  libel  or  information  as  effective- 
ly as  they  can  be  established  on  hearinjr.  and 
warrants  a  decree  of  condemnation  if  the  in- 
formation contains  the  necessarv  averments. 
The  second  assignment  of  error  cannot,  there- 
fore, be  sustained.       .    • 

The  third  assignment  is  that  as  the  proceed- 
304*]  ings  related  to  •seizure  on  land  tlie  case 
was  one  of  common -law  jurisdiction,  and  there 
should  have  been  a  trial  by  jurv :  ami  we  an* 
referred  to  Union  Ina,  Co.  v.  U.  8.  0  Wall.  750. 
IS  L.  ed.  879:  Armstrong's  Fovndrji,  0  Wall. 
760,  18  L.  ed.  882,  and  other  kindred  cases.  But 
in  this  cause  there  was  a  default.  After  the  de- 
fault there  was  no  fact  to  be  ascertained.  The 
province  of  a  jury  in  suits  at  common  law  is  to 
(locide  issues  of  fact.  When  there  are  no  such 
issues  there  can  be  nothing  for  a  jury  to  try. 
This  assignment  is,  therefore,  without  merit. 
Xone  of  the  cases  cited  go  further  than  to  hold 
that  issues  of  fact,  on  the  demand  of  either 
party,  must  be  tried  by  jury. 

It  remains  to  consider  the  objection  ur<red  on 
behalf  of  the  plaintilF  in  error  that  the  act«  of 
Congress  under  which  these  proceedings  to  con- 
fiscate the  stock  have  been  taken  are  not  war- 
ranted bv  the  Constitution,  and  that  thov  are  in 
conflict  with  some  of  its  provisions.  The  ob- 
jection starts  with  the  assumption  that  the  pur- 
pose of  the  acts  was  to  punish  offenses  ajjainst 
tlip  sovereignty  of  the  Lnited  States,  ami  that 
they  are  njerely  statutes  against  crimes.  If  this 
were  a  correct  assumption;  if  the  act  of  1801, 
.and  the  .1th,  6th  and  7th  sections  of  the  act 
of  July  17,  1802,  were  municipal  regulations 
only,  there  would  be  force  in  the  objection  that 
Congress  has  disregarded  the  restrictions  of  the 
Tii\\  and  6th  Amendments  of  the  Constitution. 
Those  restrictions,  so  far  as  material  to  the 
argument,  are,  that  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwisp  infamous 
criino  unless  on  a  presentment  or  indictment  of 
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a  grand  jury ;  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law,  and 
that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  ri^ht  to  a  speedy  and  public 
trial  by  an  impartial  juiy  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  com- 
mitted.  But  if  the  assumption  of  the  plaintiff 
in  error  is  not  well  made;  if  the  statutes  were 
not  enacted  under  the  municipal  power  of  Con- 
gress to  legislate  for  the  punishment  of  crimes 
against  the  sovereignty  of  thei United  States;  if, 
on    the    contrary,    they    are    an    exercise    of 
•the  war  powers  of  the  government,  it  i9  [*306 
clear  they  are  not  affected  by  the  restriction! 
imposed  by  the  5th  and  6th  Amendments.  This 
we  understand  to  have  been  conceded  in  the 
argument.    The  question,  therefore,  is,  whether 
the  action  of  Congress  was  a  legitimate  exer- 
cise of  the  war  power.    The  Constitution  con- 
fers upon  Congress,  expressly,  power  to  declare 
war,  grant  letters  of  marque  and  reprisal,  and 
make   rules   respecting  captures  on   land   and 
water.     Upon  the  exercise  of  these  powers  no 
restrictions  are  imposed.    Of  course  the  power 
to  declare  war  involves  the  power  to  prosecute 
it  by  all  means  and  in  any  manner  in  which  war 
may  be  legitimately  prosecuted,  '  It  therefore 
includes  the  right  to  seize  and  confiscate  all 
property  of  an  enemy  and  to  dispose  of  it  at 
the  will  of  the  captor.    This  is,  an<l  always  has 
been,  an  undoubted  belligerent  right.    If  there 
were  any  uncertainty  respecting  the  existence 
of  such  a  right,  it  would  be  set  at  rest  by  the 
express  grant  of  power  to  make  rules  respect- 
ing captures  on  land  or  water.     It  is  argued 
.  that  though  there  are  no  express  constitutional 
restrictions  upon  the  power  of  Congress  to  de;;^ 
dare  and  prosecute  war,  or  to  make  rules  re- 
specting captures  on  land  and  water,  there  are 
restrictions  implied  in  the  nature  of  the  powers 
themselves.    Hence  it  is  said  the  power  to  pros- 
ecute war  is  only  a  power  to  prosecute  it  accord- 
ing to  the  law  of  nations:  and  a  power  to  make 
rules  respecting  captures  is  a  power  to  make 
such  rules  only  as  are  within  the  law«  of  na- 
tions. Whether  this  is  so  or  not  we  do  not  care 
to  inquire,  for  it  is  not  necessary  to  the  present 
case.    It  is  sufficient  that  the  right  to  confiscate 
the  property  of  all  public  enemies  is  a  concotled 
right.     Now  what  is  that  right,  and  why  is  it 
allowed?     It  may  be  remarked  that  it  has  no 
reference  whatever  to  the  personal  guilt  of  the 
owner  of  confiscated  property,  and  the  act  of 
confiscation  is  not  a  proceeding  against  him. 
The  confiscation   is  not  because  of  crime,   but 
IjccauRC  of  the  relation  of  the  property  to  the 
opposing  belligerent,  a  relation  in  which  it  has 
been  brought  in  consequence  of  its  ownership. 
It  is  immaterial  to  it  whether  the  owner  l>c  an 
alien  or  a  friend,  or  even  a  citizen  or  subject  of 
the  power  that  attempts  to  •appropri-  [*30G 
ate  the  property.    The  Venus,  8  Cranch.  2.').3.  In 
either  case  the  property  may  be  liable  to  confis- 
cation under  the  rules  of  war.    It  is  certainly 
enough  to  warrant  the  exercise  of  this  l>elliger- 
ent  right  that  the  owner  be  a  resident  of  the 
enemy's  country,  no  matter  what  his  national- 
ity.  The  whole  doctrine  of  confiscation  is  built 
upon  the  foundation  that  it  is  an  instrument 
of  coercion,  which  by  depriving  an  enenjy  of 
property  within   reach  of  his  power,  whether 
within  his  territory  or  without  it,  impah-s  his 
ability  to  resist  the  confiscating  government, 
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while  at  the  same  time  it  furnislies  to  that  gov- 
ernment means  for  carrying  on  the  war.  Hence 
anj  property  which  the  enemy  can  use,  either 
by  actual  appropriation  or  by  the  exercise  of 
control  over  its  owner,  or  which  the  adherents 
of  the  enemy  have  the  power  of  devoting  to 
the  enemy's  use,  is  a  proper  subject  of  connsca- 
tion. 

It  is  also  to  be  observed  that  when  the  acts  of 
1861  and  1802  were  passed,  there  was  a  state  of 
war  existing  between  the  United  States  and  the 
rebellious  portions  of  the  countr}'.  Wlietlier  its 
beginning  was  on  the  27th  or  the  30th  of  April, 
1861,  or  whether  it  was  not  until  the  act  of 
CongreAs  of  July  13th  of  that  year,  is  unimpor- 
tant to  this  case,  for  both  acts  were  passed  after 
the  existence  of  war  was  alike  an  actual  and 
recognized  fact.     Prize  Cases^  2  Black,  035,  17 
L.  ed.  459.     War  existing,  the  United  States 
were  invested  with  belligerent  rights  in  addition 
to  the  sovereign  powers  previously  held.    Con- 
gress had  then  full  power  to  provide  for  the 
seizure  and  confiscation  of  any  property  which 
the  enemy  or  adherents  of  the  enemy  could  use 
for  tile  purpose  of  maintaining  the  war  against 
the  government.     It  is  true  the  war  was  not 
betwecMi  two  independent  nations.   But  because 
a  civil  war,  the  government  was  not  shorn  of 
any  of  those  rights  that  belong  to  belligerency. 
Mr.  Wheaton,  in  his  work  on  international  law, 
S  2!)<>,  asserts  the  doctrine  to  be  that  ''the  gen- 
eral  usage  of  nations  regards  such  a  war  as 
entitling  Imth  the  contending  parties  to  all  the 
rights  of  war  as  against  each  other,  and  even  as 
it  respects  neutral  nations."  It  would  be  p.bsurd 
307*1   to  hold  that,  *  while  in  a  foreign  war 
enemy's  property  may  be  captured  and  confis- 
cated as  a  means  of  bringing  the  struggle  to  a 
succp«sful  completion,  in  a  civil  war  of  equal 
dimensions,    reiiuiring    quite    as    urgently    the 
employment  of  all   means  to  weaken  the  bel- 
ligerent in  arms  against  the  government,  the 
right    to    confiscate    the    property    that    may 
strengthen  such  belligerent  does  not  exist.  There 
is  no  such  distinction  to  be  made.  Kvery  reason 
for  the  allowance  of  a  right  to  confiscate  in 
cnse  of  foreign  war«  exists  in  full  force  when 
the  war  is  domestic  or  civil.  It  is,  however,  un- 
necessary to  pursue  this  branch  of  the  subject 
further.   In  The  Amp  Warmok,  2  Sprague,  122, 
and  in  the  Prize  CaseSf  2  Black,  673,  17  L.  ed. 
47H.  it  was  decided  that  in  the  War  of  the  Re- 
bellion the  United  States  sustained  the  double 
character  of  a  belligerent  and  a  sovereign,  and 
had   the   rights   of  both.     Rose  v.   Himely,  4 
Cranch,  272;  Chcriot  v.  Foussat,  3  Binn.  252; 
Dobree  v.  \apier,  3  Scott,  225;  The  Santiaeima 
Trinidnd,  7   Wheat.  306;    IJ,  8.  v.  Palmer,  3 
Wheat.  63.5. 

We  come  then,  directly  to  the  question 
whether  the  act  of  1861,  and  the  5th.  6th  and 
7th  sections  of  the  act  of  1862,  were  an  exercise 
of  this  war  power,  the  power  of  confiscation, 
or  whether  they  must  be  regarded  as  mere  mu- 
nicipnl  regulations  for  the  punishment  of  crime. 
The  answer  to  this  question  must  be  found  in 
the  nature  of  the  statutes  and  of  the  proceed- 
ings tlirected  under  them.  In  Rose  v.  Himely, 
above  cited  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  court,  said:  "But  ad- 
initUn/r  a  sovereign,  who  is  endeavoring  to  re- 
duce his  revolted  subjects  to  obedience,  to  pos- 
s<»<-t  Ix-ith  sovereign  and  l>elli£rerent  rights,  and 
11  Wall.  U.  S..  Book  20. 


to  be  cai>able  of  acting  in  either  character,  the 
manner  in  which  he  acts  must  determine  the 
character  of  the  act.  If,  as  a  legislator,  he  pub- 
lishes a  law  ordaining  punishment  for  certain 
offenses,  which  law  is  to  be  applied  by  courts, 
the  nature  of  the  law  and  of  the  proceedings 
under  it  will  decide  whether  it  is  an  exercise 
of  belligerent  riglits  or  exclusively  of  his  sov- 
ereign power;  and  whether  •the  court,  [♦308 
in  applying  this  law  to  particular  cases,  acts  as 
a  prize  court  or  as  a  court  enforcing  municifMU 
regulations." 

Apply  this  test  to  the  present  case. 

It  is  hardly  contended  that  the  act  of  1861 
was  enacted  in  virtue  of  the  sovereign  rights  of 
the  government.  It  defimnl  no  crime.  It  imposed 
no  penalty.     It  declared  nothing  unlawful.    It 
was  aimed  exclusively  at  the  seizure  and  confis- 
cation of  property  u»ed.  or  intended  to  be  used, 
to  aid,  abet  or  promote  the  Rebellion,  then  a 
war,  or  to  maintain  the  war  against  the  Govern- 
ment. It  treated  the  property  as  the  guilty  sub- 
ject.  It  cannot  be  maintained  that  there  is  no 
power  to  seize  property  actually  employed  in 
furthering  a  war  against  the  government,  or 
intended  to  be  thus  employed.    It  is  the  act  of 
1862,  the  eonstitutionality  of  which  haa  been 
principally  assailed.    That  act  had  several  pur- 
poses, as  indicated  in  its  title.    As  described,  it 
was  "An  Act  to  Suppress  insurrection,  to  Pun- 
ish Treason  and  Rebellion,  to  Seize  and  Confis- 
cate the  Property  of  Rebels,  and  for  Other  Pur- 
poses."    The  first   four  sections   provided   for 
the  punishment  of  treason,  inciting  or  engag- 
ing in  reoellion  or  insurrection,  or  giving  aid 
and  comfort  thereto.    They  are  aim^  at  indi- 
vidual oflfcnders,  and  they  were,  tmdoubtedly, 
an  exercise  of  the  sovereign,  not  the  belligerent 
rights  of  the  government.     But  when  we  come 
to  the  5th  and  the  following  sections  we  find 
another  purpose  avowed,  not  punishing  treason 
and  rebellion,  as  described  in  the  title,  but  that 
other  purpose,  described  in  the  title,  as  "seizing 
and  confiscating  the  property  of  rebels."    The 
language  is,  "That  to  insure  the  speedy  termi- 
nation of  the  present  Rebellion,  it  shall  be  the 
duty  of  the  President  of  the  United  States  to 
cause  the  seizure  of  all  the  estate  and  property, 
money,  stocks,  credits,  and  eflfects  of  the  per- 
sons hereinafter  named  in  this  section,  and  to 
apply  and  use  the  same,  and  the  proceeds  there- 
of, for  the  support  of  the  Army  of  the  United 
States."    Then  follows  a  description  of  six  class- 
es of  persons,  those  referred  to  as  the  perscms 
whose  property  should  be  liable  to  seizure.  The 
0th  section  describes  still  another  class.    Now, 
the   avowed   purpose  of   all   this  was,  not  to 
•reach  any  criminal  personally,  but  "to  [*B09 
insure  the  speedy  termination  of  the  Rebellion" 
then  present,  which  was  a  war  which  Congress 
had  recogniz<»d  as  a  war,  and  which  this  court 
has   decided    was   then   a   war.     The   purpose 
avowed,  then,  was  legitimate,  such  as  Congress, 
In  the  situation  of  the  country,  might  consti- 
tutionally entertain,  and  the  provisions  made  to 
carry  out  the  purpose,  tnr.,  confiscation,  were 
legitimate,     unless     applied     to     others     than 
enemies.   It  is  argued,  however,  that  the  enact- 
ments were  for  the  confit^cation  of  property  of 
rebels,  designated  as  such,  and  that  the  law  of 
nations  allows  confiscation  only  of  enemy's  prop- 
erty.   But  the  argument  overlooks  the  fnet  tli:it 
the  Rebellion  then  existing  was  a  war.     And.  if 
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DO,  those  engaged  in  It  were  public  enemies. 
The  statute  referred  exclusively  to  the  Rebellion 
then  in  progress.  Whatever  may  be  true  in  re- 
gard to  a  Rebellion  which  does  not  rise  to  the 
magnitude  of  a  war,  it  must  be  that  when  it  has 
became  a  recognized  war  those  who  are  engaged 
in  it  are  to  be  regarded  as  enemies.  And  they 
are  not  the  less  such  because  they  are  also 
rebels.  They  are  equally  well  designated  as 
rebels  or  enemies.  Regarded  as  descriptio  per- 
Bonarum,  the  words  "rebels"  and  "enemies"  in 
such  a  state  of  things,  are  synonymous.  And,  if 
this  is  true,  it  is  evident  the  statute,  in  de- 
nominating the  war  rebellion,  and  the  persons 
whose  property  it  attempts  to  confiscate  rebels, 
mav,  at  least,  have  intended  to  speak  of  a  war 
ana  of  public  enemies.  Were  this  all  that  could 
be  said  it  would  be  enough,  for  when  a  statute 
will  bear  two  constructions,  one  of  which  would 
be  within  the  constitutional  power  of  Congress 
to  enforce,  and  the  other  a  transgressi«on  of  the 
power,  that  must  be  adopted  which  is  consistent 
with  the  Constitution,  it  is  always  a  presump- 
tion that  the  legislature  acts  within  the  scope 
of  its  authority.  But  there  is  much  more  in  this 
case.  It  is  impossible  to  read  the  entire  act 
without  observing  a  clear  distinction  between 
the  first  four  sections,  which  look  to  the  punish- 
ment of  individual  crime,  and  which  were,  there- 
fore, enacted  in  virtue  of  the  sovereign  power, 
and  the  subsequent  sections,  which  have  in  view 
a  state  of  public  war,  and  which  direct 
310*]  'the  seizure  of  the  property  of  those  who 
were  in  fact  enemies,  for  the  support  of  the 
armies  of  the  country.  The  9th,  lOtn,  and  11th 
sections  are,  in  this  view,  significant.  They  de- 
clared that  all  slaves  of  persons  engaged  in  re- 
bellion against  the  government  of  the  United 
States,  or  who  shoujd  in  any  way  give  aid  and 
comfort  thereto,  escaping  within  our  lines,  or 
captured  from  such  persons,  or  deserted  by 
them,  should  be  deemed  captives  of  war,  and 
forever  free;  that  escaping  slaves  oi  such  own- 
ers should' not  be  delivered  up,  and  that  no  per- 
son engaged  in  the  military  or  naval  service 
should,  under  any  pretense  whatever,  surrender 
slaves  to  claimants.  The  act  then  goes  on  to 
provide  for  the  employment  of  persons  of  Afri- 
can descent  in  the  suppression  of  the  Rebellion. 
Can  it  be  that  all  this  was  municipal  legisla- 
tion ;  that  it  had  no  reference  to  the  war  power 
of  the  government;  that  it  was  not  an  attempt 
to  enforce  belligerent  rights  ?  We  do  not  think 
so.  We  ar«>  not  to  strain  the  construction  of  an 
act  of  Congress  in  order  to  hold  it  unconstitu- 
tional. 

It  hns  been  argiied,  however,  thnt  the  pro- 
visions of  the  net  for  confiPO'»tion  are  not  con- 
fined in  their  operation  to  the  property  of  ene- 
mies, hut  that  tlioy  are  applicable  to  the  prop- 
erty of  persons  not  enemies  within  the  laws  of 
nations.  If  by  this  is  meant  that  they  direct 
the  seizure  and  confiscation  of  property  not  con- 
fiscable under  the  laws  of  war,  we  cannot  yield 
it  to  our  assent.  It  may  he  conceded  that  the 
laws  of  war  do  not  justify  the  seizure  and 
confiscation  of  any  private  property  except  that 
of  enemies.  But  who  are  to  be  regarded  as  ene- 
mies in  a  domestic  or  civil  war?  In  case  of  a 
foreign  war  all  who  are  inhabitants  of  the  ene- 
my's country,  with  rare  exceptions,  are  enemies 
whose  property  is  subject  to  confiscation:  and 
it  seems  to  have  been  taken  for  granted  in  this 
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case  that  only  those  who  during  the  war  w<>re 
inhabitants  of  the  Confederate  States  were  lia- 
ble to  have  their  property  confiscated.  Such  a 
proposition  cannot  be  maintained.  It  is  not 
true,  even  in  case  of  a  foreign  war.  It  is  ever 
a  presumption  that  inhabitants  of  an  enemy's 
territory  are  enemies,  even  though  they  are  not 
participants  in  'the  war,  though  they  [•311 
are  subjects  of  neutral  states,  or  even  subjects 
or  citizens -of  the  grovernment  prosecuting  the 
war  against  the  state  within  which  they  reside. 
But  6ven  in  foreign  wars  persons  may  be  ene- 
mies who  are  not  inhabitants  of  the  enemy's  ter- 
ritory. The  law  of  nations  nowhere  declare  the 
contrary.  And  it  would  be  strange  if  they  did, 
for  those  not  inhabitants  of  a  foreign  state  may 
be  more  potent  and  dangerous  foes  than  if  they 
were  actually  residents  of  that  state.  By  unit- 
ing themselves  to  the  cause  of  a  foreign  enemy 
they  cast  in  their  lot  with  his,  and  thev  cannot 
be  permitted  to  claim  exemptions  wfiieh  the 
subjects  of  the  enemy  do  not  possess.  Depriv- 
ing them  of  their  property  is  a  blow  against 
the  hostile  power  quite  as  effective  and  tending 
quite  as  directly  to  weaken  the  belligerent  with 
whom  they  act,  as  would  be  confiscating  the 
property  of  a  non-combatant  resident.  Clearly, 
therefore,  those  must  be  considered  as  public 
enemies  and  amenable  to  the  laws  of  war  as 
such,  who,  though  subjects  of  a  state^  in  amity 
with  the  United  States,  are  in  the  service  of  a 
state  at  war  with  them,  and  this  not  because 
they  are  inhabitants  of  such  a  state,  but  be- 
cause of  their  hostile  acts  in  the  war.  Even 
under  municipal  law  this  doctrine  is  recog- 
nized. Tlius  in  Vaughan'a  Case,  2  Salk.  635» 
Lord  Holt  laid  down  the  doctrines:  **If  the 
states  (Dutch)  be  in  alliance,  and  the  French 
at  war  with  us,  and  certain  Dutchmen  turn 
rebels  to  the  states,  and  fight  under  the  com- 
mand of  the  French  King,  they  are  enemies  to 
us,  for  the  French  subjection  makes  them 
French  subjects  in  respect  of  all  nations  but 
their  own."  So,  "If  an  Englishman  assist  the 
French,  and  fight  .against  the  King  of  Spain, 
our  ally,  this  is  an  adherence  to  the  King's  ene- 
mies." 

Still  less  is  it  true  that  the  laws  of  nations 
have  defined  who,  in  the  case  of  a  civil  war, 
are  to  be  regarded  and  may  be  treated  as 
enemies.  Clearly,  however,  those  munt  be  con- 
sidered such  who,  though  subjects  or  citizens  of 
the  lawful  government,  are  residents  of  the  ter- 
ritory under  the  'power  or  control  of  the  [*312 
party  resisting  that  government.  Thus  much 
may  be  gathered  from  the  Prize  Cases.  And 
why  are  not  all  who  act  with  that  party? 
Have  they  not  voluntarily  subjected  themselves 
to  that  party;  identified  themselves  with  it? 
And  is  it  not  as  important  to  take  from  them 
the  sinews  of  war,  their  property,  as  it  is  to 
confiscate  the  property  oi  rebel  enemies  resi- 
dent within  the  reoel  territory?  It  is  hard  to 
conceive  of  any  reason  for  confiscating  the 
property  of  one  class  that  does  not  equally 
justify  confiscating  the  property  of  the  other. 
We  have  already  said  that  no  recognized  usage 
of  nations  excludes  from  the  category  oi 
enemies  those  who  act  with  or  aid  or  abet  and 
give  comfort  to  enemies,  whether  foreign  or 
domestic,  though  they  may  not  be  ref*idents  of 
enemy's  territory.  It  is  not  without  weight, 
that  when   the  Constitution   was   formed    its 
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framera  bad  fresh  in  Tlcfw  what  had  been  done 
during  the  Revolutionary  War.  Similar  stat- 
utes for  the  confiscation  of  property  of  domes- 
tie  enemiesy  of  those  who  aahered  to  the  Brit- 
ish government,  thoueh  not  residents  of  Great 
Britain,  were  enacted  in  many  of  the  states, 
and  they  have  been  judicially  determined  to 
have  beim  justified  by  the  laws  of  war.  They 
show  what  was  then  understood  to  be  confis- 
cable property,  and  who  were  public  enemies. 
At  least  they  show  the  general  understanding 
that  aiders  and  abettors  of  the  public  enemy 
were  themselves  enemies,  and  hence  thnt  their 
property  might  lawfully  be  confiscated.  It  was 
with  these  Tacts  fresh  in  memory,  and  with  a 
full  knowledge  that  such  legislation  had  been 
common, almost  universal,  that  the  Constitution 
was  adopted.  It  did  prohibit  ex  post  facto  laws. 
It  did  prohibit  bills  of  attainder.  They  had 
also  been  passed  by  the  states.  But  it  imposed 
no  restriction  upon  the  power  to  prosecute  war 
or  confiscate  enemy's  property.  It  seems  to  be 
a  fair  inference  from  the  omission  thnt  it  was 
intended  the  government  should  have  tlie  power 
of  carrying  on  war  as  it  had  been  carried  on 
durinff  the  Revolution  and,  therefore,  should 
have  Sie  risht  to  confiscate  as  enemy's  property, 
not  <Hily  the  property  of  foreign  enemies,  but 
also  tliat  of  domestic,  and  of  the  aiders, 
313*]  ^abettors  and  comforters  of  a  public 
enemy.  The  framers  of  the  Constitution  guard- 
ed aminst  excesses  that  had  existed  during  the 
Revolutionary  struggle.  It  is  incredible  that 
if  sudb  confiscationshad  not  been  contemplated 
as  possible  and  legitimate,  they  would  not 
have  been  expressly  prohibited,  or  at  least  re- 
stricted. We  are,  therefore,  of  opinion  that 
neither  the  act  of  1861  nor  that  of  1862  is  in- 
valid, because  other  property  than  that  of  pub- 
lic enemies  is  directed  to  be  confiscated.  We 
do  not  understand  the  acts,  or  either  of  them, 
to  be  applicable  to  any  other  than  the  property 
of  enemies.  All  the  classes  of  persons  de- 
scribed in  the  5th  and  6th  sections  of  the  act 
of  1862  were  enemies  within  the  laws  and 
usages  of  war. 

It  is  further  objected  on  behalf  of  the  plain- 
tiff in  error,  that  under  the  statute  of  18G2  the 
property  of  all  enemies  was  not  made  liable  to 
confi<tcation.  From  this  it  is  inferred  that 
whether  persons  were  within  the  law  or  not  de- 
pended not  on  their  being  enemies,  but  on  cer- 
tain overt  criminal  acts  described  and  defined 
S'  the  law.  The  fact  asserted,  namely,  that 
1  enemies  were  not  within  the  purview*  of  the 
enactment  we  may  admit,  but  we  dissent  from 
the  inference.  Plainly,  it  was  competent  for 
Congress  to  determine  how  far  it  would  exert 
belligerent  rights,  and  it  is  ouite  too  large  a  de- 
duction from  the  fact  that  tne  property  only  of 
certain  classes  of  enemies  was  directed  to  be 
confiscated,  that  it  was  not  intended  to  confis- 
cate the  property  of  enemies  at  all.  If  it  be 
true  that  all  the  persons  described  in  the  6tli, 
6th,  and  7th  sections  were  enemies,  as  we  have 
endeavored  to  show  they  were,  it  cannot  matter 
by  what  name  they  were  called,  or  how  they 
were  described.  The  express  declaration  of  the 
7th  section  was  that  their  property  should 
be  condemned  "as  enemies'  property,"  and 
become  the  property  of  the  United  States,  to 
be  di'iposed  of  as  the  court  should  decree.,  the 
proceeds  being  paid  into  the  Treasury  for  the 
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purposes  described,  to  wit,  the  support  of  the 
army.  It  was,  therefore,  as  enemies*  property, 
and  not  as  that  of  offenders  against  munici- 
pal law,  that  the  statute  directed  its  confisca- 
tion. 

Upon  the  whole,  then,  we  are  of  opinion  the 
confiscation  *act8  are  not  unconstitu-  [*314 
tionnl,  and  we  discover  no  error  in  the  proceed- 
ings in  this  cafie. 

Decree  affirmed, 

Mr.  Justice*  Field,  dissenting. 

1  am  unable  to  agree  with  the  majority  of  the 
court  in  the  judgment  just  rendered  in  this 
ca«e.  and  will  state,  with  as  much  brevity  as 
possible,  the  grounds  of  my  disagreement. 

The  case  was  brought  for  the  forfeiture  of 
personal  property  belonging  to  the  appellant, 
and  is  founded  upon  what  is  termed  tne  con- 
fiscation act  of  July  17th,  1862.  There  is,  it 
is  true,  a  count  in  the  libel  upon  the  act  of 
Aupust6th,1861,but  no  reliance  has  been  placed 
upon  it  to  support  the  forfeiture.  The  case  has 
proceeded  upon  the  theory  that  the  stock,  al- 
leged to  have  been  seized  by  the  marshal,  was 
in  Michigan,  and  had  been  there  since  it  was 
issued,  a  period  anterior  to  the  Rebellion  and, 
of  course,  to  the  passage  of  the  act  in  question, 
a  position  inconsistent  with  any  claim  that  the 
property  had  been  subsei|uently  purchased  to 
be  used,  or  had  been  used,  in  aiding,  abetting 
or  promoting  the  Rebellion.  No  further  atten- 
tion will,  therefore,  be  given  to  that  act. 

I  shall  direct  my  attention,  in  the  first  place, 
to  the  validity  of  the  legislation  embodied  in 
the  act  of  July  17th,  1862,  and  then,  assuming, 
that  legislation  to  be  valid  and  in  accordance 
with  the  Constitution,  shall  consider  whether 
the  proceedings  in  the  case  are  in  conformity 
with  its  requirements. 

The  authority  for  the  legislation  in  question 
must  be  found  in  what  are  termed  the  war 
powers  of  the  government;  which,  so  far  as 
they  touch  upon  the  present  subjects  of  inquiry, 
are  the  power  to  declare  war, to  suppress  insur- 
rection, and  to  make  rules  concerning  captures 
on  land  and  water;  or,  in  what  is  termed  the 
municipal  power  of  the  government  to  legislate 
for  the  punishment  of  offenses  against  the 
United  States. 

It  has  been  held,  that  when  the  late  Rebellion 
assumed  the  proportions  of  a  territorial  civil 
war,  the  inhabitants  of  the  ^Confederate  [*315 
States,  and  the  inhabitants  of  the  loyal  states, 
became  reciprocally  enemies  to  each  other,  and 
that  the  inhabitants  of  the  Confederate  States 
engaged  in  the  Rebellion,  or  giving  aid  and  com- 
fort thereto,  were  at  the  sam^  time  amenable  to 
the  municipal  law  as  rebels.  The  correctness  of 
this  determination  is  not  disputed.  The  ques- 
tion is,  not  as  to  the  right  of  the  United  States 
to  adopt  either  course  against  the  inhabitants  of 
the  Con  federate  States  engaged  in  the  Rebellion; 
that  is,  the  right  16  treat  them  as  piiblie 
enemies,  and  to  apply  to  them  all  the  harsh 
measures  justified  by  the  rules  of  war ;  or  the 
right  to  prosecute  them  in  the  ordinnry  modes 
of  criminal  procedure  for  the  punishment  of 
treason;  but  what  course  has  Congress,  by  its 
legislation,  authorizeil?  For  it  is  evident  that 
legislation  founded  upon  the  war  powers  of  the 
government,  and  directed  against  the  public 
euciiiicH  of  the  United  States,  is  subject  to  dif- 
ferent considerations  and  limitations  from  those 
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applicable  to  legislation  founded  upon  the  mu- 
nicipal power  of  the  government  and  directed 
against  criminals.  Legislation  in  the  former 
case  is  subject  to  no  limitations,  except  such  as 
are  imposed  by  the  law  of  nations  in  the  con- 
duct of  war.  Legislation  in  the  latter  case  is 
■ubject  to  all  the  limitations  prescribed  by  the 
Constitution  for  the  protection  of  the  citizen 
against  hast^  and  indiscriminate  accusation, 
and  which  insure  to  him,  when  accused,  a 
speedy  and  public  trial  by  a  jury  of  his  peers. 

Tlie  war  powers  of  the  government  have  no 
express  limitation  in  the  Constitution,  and  the 
only  limitation  to  which  their  exercise  is  sub- 
ject is  the  law  of  nations.  That  limitation  nec- 
essarily exists.  Wlien  the  United  States  became 
an  independent  nation,  they  became,  to  use  the 
language  of  Chancellor  Kent, ''subject  to  that 
system  of  rules  which  reason,  morality,  and  cus- 
tom had  established  among  the  civilized  nations 
of  Europe  as  their  public  law."  1  Kent,  Com. 
1.  And  it  is  in  the  light  of  that  law  that 
the  war  powers  of  the  government  must  be 
considered.  The  power  to  prosecute  war 
316*]  'granted  by  the  Constitution,  as  is  well 
suid  by  counsel,  is  a  power  to  prosecute  war  ac- 
•cording  to  the  law  of  nations,  and  not  in  viola- 
tion 01  that  law.  The  power  to  make  rules  con- 
cerning captures  on  land  and  water  is  a  powei 
to  make  such  rules  as  Congress  may  prescribe, 
subject  to  the  condition  that  they  are  within 
the  law  of  nations.  There  is  a  limit  to  the  means 
of  destruction  which  the  government,  in  the 
prosecution  of  war,  may  use,  and  there  is  a 
limit  to  the  subjects  of  capture  and  confisca- 
tion, which  government  may  authorize,  imposed 
by  the  law  of  nations,  ana  is  no  less  binding 
upon  Congress  than  if  the  limitation  were  writ- 
ten in  the  Constitution.^  The  plain  reason  of 
this  is  that  the  rules  and  limitations  prescribed 
by  that  law  were  in  the  contemplation  of  the 
parties  who  framed  and  the  people  who  adopted 
the  Constitution. 

Wliatever  any  independent  civilized  nation 
may  do  in  the  prosecution  of  war.  according  to 
the*  law  of  nations,  Conj^css.  under  the  Consti- 
tution, may  authorize  to  be  done,  and  nothing 
more. 

Xow.  in  Brovm  v.  U.  8,  8  Cranch.  122,  Mr. 
Chief  Justice  Marshall.,  in  delivorin;;  the  opin- 
iciii  of  the  court,  said  tfiat  it  was  ctinoetled  that 
**\var  gives  to  tlie  soveroign  full  rijrljt  to  take 
the  persons  and  confiscate  the  property  of  the 
oiH'iiiy  uherevor  found,"  and  a<hleil  that  "the 
mitijjatlonH  of  this  ri«rid  rule,  which  the  hu- 
innno  and  wi^  policy  of  modern  times  has  in- 
tioilucrd  into  practice,  will  more  or  less  affect 
the  exercise  of  this  right,  hut  cannot  impair  the 
317^]  rijrht  itself.  Tliat  remains  *iindiniin- 
IsIkmI,  an<l  when  the  sovereign  antliority  sliall 
choose  to  hriii;j  it  into  operation,  tlie  judicial 
depMrtnient  must  «:ive  eiT»H»t  to  its  will."  The 
qiUMtion  pre«*cnted  for  consideration  in  that 
cjine  was  whether  enemy's  property,  found  on 
land  at  the  eoniniencement  of  hostilities  with 
Great  Hritain  in  1812,  could  l>e  seized  and  con- 


demned as  a  necessary  consequence  of  the  de- 
claration of  war ;  and  the  decision  of  the  court 
was  that  it  could  not  be  condemned  without  an 
act  of  Congress  authorizing  its  confiscation.  The 
language  of  the  eminent  Chief  Justice  is,  per- 
haps, subject  to  some  qualification,  if  it  was  in- 
tended to  state  as  a  rule  of  public  law  that  all 
property  of  the  enemy,  whettier  on  land  or  wa- 
ter, was  subject  to  confiscation.  Mr.  Wheaton, 
who  is  authority  on  all  questions  of  public  law, 
says  that  by  the  modem  usage  of  nations,  which 
has  acquireid  the  force  of  law,  "private  property 
on  land  is  exempt  from  confiscation,  with  the 
exception  of  such  as  may  become  booty  in  spe- 
cial cases,  when  taken  from  enemies  in  the  field 
or  in  besieged  towns,  and  of  military  contribu- 
tions levied  upon  the  inhabitants  of  the  hostile 
territory,"  and  that  "this  exemption  extends 
even  to  the  case  of  an  absolute  and  unqualified 
conquest  of  the  enemy's  country."  Lawrences* 
ed.  Law  of  Nat  p.  696.  And  &lr.  Chief  Justice 
Marshall,  in  the  subsequent  case  of  U.  8,  ▼. 
Percheman,  7  Pet.  86,  observed  that  it  was  un- 
usual, even  in  cases  of  conquest,  for  the  con- 
queror to  do  more  than  to  displace  the  sovereign 
and  assume  dominion  over  the  country,  and 
that  "the  modern  usage  of  nations,  which  has 
become  law,  would  be  violated;  that  sense  of 
justice  and  right,  which  is  aeknowle<lged  and 
felt  by  the  whole  civilized  world,  would  be  out- 
raged if  private  propert;^  should  be  generally 
confiscated,  and  private  rights  annulled." 

But  assuming  the  severe  rule  laid  down  by 
the  Chief  Justice  to  be  the  true  rule,  it  applies 
only  to  the  property  of  enemies,  and  by  ene- 
mies is  meant  permanent  inhabitants  of  the  en- 
emy's country.  It  is  their  pronerty  alone  whibh 
is  the  subject  of  seizure  and  confiscation  by  au- 
thority of  Congress,  legislating  under  the  war 
powers.  Their  property  is  *liable,  not  [*318 
by  reason  of  anv  hostile  disposition  manifested 
by  them  or  hostile  acts  committed,  or  any  viola- 
tions of  the  laws  of  the  United  States,  biit  solely 
from  the  fact  that  they  are  inhabitants  of  the 
hostile  country  and  thus,  in  law,  are  enemies. 

If  we  turn  now  to  the  act  of  July  17,  1802.  we 
find  that  its  provisions  are  not  directed  against 
enemies  at  all,  but  against  persons  who  have 
committed  certain  overt  acts  of  treason.  It 
does  not  purport  in  any  part  of  it  to  deal  with 
enemies.  It  declares  in  its  title  that  its  object 
is  "to  suppress  insurrection,  to  punish  treason 
and  rebellion,  to  seize  and  confiscate  the  prop- 
erty of  rebels,  and  for  other  purposes."  The 
other  purposes  relate  principally  to  slaves,  their 
emp1o\'ment  or  colonization,  and  the  power  of 
the  President  to  proclaim  amnesty  ami  pardon. 
They  have  no  bearing  upon  the  questions  under 
consideration,  and  need  not  be  further  noticed. 
The  1st  scH?tion  of  the  act  prescril)es  the  punish- 
ment for  treason  thereafter  conmiitted.  It 
punishes  it  with  death,  or,  in  the  discretion 
of  the  court,  with  imxj-isonment  for  not  lesii 
than  five  years  and  a  fine  of  not  less  than 
$10,000;  and  it  provides  that  the  slaves  of 
the   party   adjudged    guilty,   if   any   he   have. 


1. — Thus  It  is  forbidden  by  the  law  of  nations  to 
U8«»  poisoned  weiip-ais.  or  to  poison  wells,  sprlni^s. 
watirs.  or  any  kind  of  food  IntendtKl  for  tbe  enomv. 
**Any  state  or  cent'ral,*'  sinys  llnllrck.  "who  should 
resort  to  «uoh  means  would  bi>  n-jnrded  ns  an  en- 
emy to  the  linninn  rn<M».  and  iv\r:-d,.d  from  civil- 
ized sod  ty."  >J  •.  iuso.  It  I  :  foihidd  n  1.  »»nro«irnff.« 
the  n^sa^i/iaatiuii  ot  an  cueiuy  or  bis  ifoiitTals  or 
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leaders,  or  to  put  to  death  prisoners  of  war.  except 
In  case  of  absolute  necessity :  or  to  make  slaves  of 
them  or  to  sell  them  Into  slavery:  or  to  take  the 
lives  of  the  aired,  disabled  and  Inflrm,  or  to  mal- 
treat  their  persons.  The  United  States  are  not 
fre«M  from  tnesp  prohibitions  becanso  they  are  not 
ln«»'-r(fH|  Id  tU*^  rnnstltutlon.  Halleck's  Intr.  Law, 
chaps.  x\i.  and  xviu. 
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shall  be  declared  free.  -The  2d  section  pro- 
Tides  for  the  punishment  of  the  offense  of 
inciting,  setting  on  foot,  or  engaging  in  any  re- 
bellion or  insurrection  against  the  authority  of 
the  United  States  or  the  laws  thereof,  or  engag- 
ing in  or  giving  aid  and  comfort  to  the  r^>el- 
lion  then  existing.  The  3d  section  declares  that 
parties  guilty  of  either  of  the  offenses  thus  de- 
scribed shall  be  forever  incapable  and  disquali- 
fied to  hold  any  oflBce  under  the  United  States. 
The  4th  section  provides  that  the  act  shall  not 
affect  the  prosecution,  conviction,  or  punish- 
ment of  persons  guilty  of  treason  before  the 
passage  of  the  act,  unless  such  persons  are  con- 
victed imder  the  act  itself. 

Then  follow  the  clauses  which  provide  for  the 
seizure  and  confiscation  of  the  property  of  cer- 
tain classes  of  persons,  who  may  thereafter  be 
guilty  of  certain  overt  acts  of  treason.  They 
contain  no  directions  whatever  for  the  seizure 
310*]  of  the  property,  "of  enemies,  but  only  of 
persons  who  may  thereafter  violate  the  provi- 
sions of  the  act.  Among  the  classes  designated 
are  included  persons  who  may  thereafter  hold 
any  agency  under  the  CJonfederate  States  or  un- 
der any  state  composing  the  Confederacy,  and 
persons  owning  property  in  any  loyal  state  or 
territory  of  the  United  States  or  District  of 
Columbia,  who  shall  thereafter  assist  and  give 
aid  and  comfort  to  the  rebellion;  personit  who 
may  or  may  not  be  enemies  in  tne  sense  in 
which  the  term  is  used  in  the  law  of  nations; 
that  is,  permanent  inhabitants  of  the  enemy's 
country.  So  through  all  the  provisions  of  the 
act,  there  is  not  a  smgle  clause  which  indicates. 
In  the  slightest  degree,  that  it  was  against  pub- 
Ue  enemies  its  provisions  were  direci^ed.  They 
are  applicable  to  all  persons  who  may  do  cer- 
tain a^,  whether  they  be  enemies  or  not  within 
the  meaning  of  the  law  of  nations. 

The  only  place  in  the  act  where  the  word 
'demies'*  is  used,  is  in  the  clause  which  pro- 
vides that  if  it  be  found  by  the  courts,  before 
which  proceedings  are  instituted,  that  the  prop- 
erty seized  belonged  to  a  person  engaged  in  the 
rebellion  or  who  had  given  aid  or  comfort  there- 
to, it  should  be  condemned  as  enemies'  proper- 
ty; that  is,  should  be  condemned  in  the  same 
manner  as  if  it  were  enemies'  property.  This 
elanse  does  not  provide  that  the  property  shall 
be  condemned  if  found  to  be  enemies^  property, 
but  that,  when  condemned,  it  shall  be  with  the 
Uke  effect  as  though  it  were  such  property. 

It  would  seem  clear,  therefore,  that  the  pro- 
visions of  the  act  were  not  passed  in  the  exer- 
eise  of  the  war  powers  of  the  government,  but 
in  the  exercise  of  the  municipal  power  of  the 
government  io  legislate  for  the  punishment  of 
offenses  against  the  United  States.  It  is  the 
property  of  persons  guilty  of  certain  acts,  wher- 
ever they  may  reside,  in  loyal  or  disloyal  states, 
which  the  statute  directs  to  be  seized  and  con- 
fiscated. It  is  also  for  acts  committed  after  the 
passage  of  the  statute,  except  in  one  particular, 
corrected  by  the  Joint  Besolution  of  the  two 
Houses,  that  the  forfeiture  is  to  be  declared.  If 
it  had  been  the  intention  of  the  statute  to  con- 
320*]  fiscate  'the  property  of  enemies,  its 
prospective  character  would  have  been  entirely 
unnecessary,  for  whenever  public  war  exists  the 
r^t  to  order  the  confiscation  of  enemies'  prop- 
erty, according  to  Mr.  Chief  Justice  Marshall, 
exists  with  Congress. 
11  Wall. 


lliat  the  legislation  In  question  was  directed* 
not  against  enemies,  but  against  persons  who 
might  be  guill^  of  certain  designated  publio 
offenses,  and  that  the  forfeiture  orderea  was 
intended  as  a  punishment  for  the  offenses,  is 
made  further  evident  by  what  followed  the  pas- 
sage of  the  act  of  Congress.  After  the  bill  was 
sent  to  the  President  it  was  ascertained  that  he 
was  of  opinion  that  it  was  unconstitutional  in 
some  of  its  features,  and  that  he  intended  to 
veto  it.  His  objections  were  that  the  restric- 
tion of  the  Constitution  concerning  forfeitures 
not  extending  beyond  the  life  of  the  offender 
had  been  disregarded.  To  meet  this  objection, 
which  had  been  commimicated  to  members  of 
the  House  of  Representatives,  where  the  bill 
originated,  a  Joint  Resolution  explanatory  of 
the  act  was  passed  by  the  House  and  sent  to  the 
Senate.  That  body,  being  informed  of  the  ob- 
jections of  the  President^  concurred  in  the  Joint 
Resolution.  It  was  then  sent  to  the  President 
and  was  received  by  him  before  the  expiration 
of  the  ten  days  allowed  him  for  the  considera- 
tion of  the  original  bill.  He  returned  the  bill 
and  Resolution  toother  to  the  House,  where 
they  originated,  with  a  message,  in  which  he 
stated  that,  considering  the  act  and  the  Resolu- 
tion explanatory  of  the  act,  as  being  substan- 
tially one,  he  had  approved  and  signed  both. 
That  Joint  Resolution  declares  that  the  provi- 
sions of  the  third  clause  of  the  5tn  section  of  the 
act  shall  be  so  construed  as  not  to  apply  to  any 
act  or  acts  done  prior  to  its  passage,  ^'nor  shall 
any  punishment  or  proceedings  under  said  act 
be  so  construed  as  to  work  a  forfeiture  of  the 
real  estate  of  the  offender  beyond  his  natural 
life." 

The  terms  here  used,  "forfeiture'*  of  the  es- 
tate of  the  "offender,"  have  no  application  to 
the  confiscation  of  enemies'  property  under  the 
law  of  nations.  They  are,  as  justly  observed 
by  counsel,  strictly  and  exclusively  applicnble 
to  punishment  *for  crime.  It  was  to  [*321 
meet  the  constitutional  requirement  that  the 
punishment  by  forfeiture  should  not  extend  be- 
yond the  life  of  the  offender  that  the  Joint  Res- 
olution was  passed.  The  President  said  to  Con- 
gress :  The  act  is  penal,  and  does  not  conform  to 
the  reouirement  of  the  Constitution  in  the  ex* 
tent  of  punishment  which  it  authorizes,  and  I 
cannot,  therefore,  sign  it.  Congress  accepts  his 
interpretation,  and  by  its  Joint  Resolution  di- 
rects a  construction  of  the  act  in  accordance 
with  his  views.  And  this  construction,  thus  di- 
rected, is  decisive,  as  it  appears  to  me,  of  the 
character  of  the  act.  Indeed,  it  is  difficult  to 
conceive  of  any  reason  for  the  limitation  of  the 
forfeiture  of  an  estate  to  the  life  of  the  owner, 
if  such  forfeiture  was  intended  to  apply  only  to 
the  property  of  public  enemies.  BCgeloto  v. 
Forrest,  9  Wall.  350,  19  L.  ed.  700;  and  ifo- 
Veigh  v.  17.  S.  ante,  80. 

The  inquiry,  then,  arises,  whether  proceed- 
ings in  rem  for  the  confiscation  of  the  property 
of  parties  charged  to  be  guilty  of  certain  overt 
acts  of  treason,  can  be  maintained  without  their 
previous  conviction  for  the  alleged  offenses. 
Such  proceedings,  according  to  Mr.  Chief  Jus- 
tice Marshall,  may  be  had  for  the  condonmation 
of  enemies'  property  when  authorized  by  Con- 
gress. The  proceedings  in  such  cases  are  mere- 
ly to  authenticate  the  fact  upon  which,  under 
the  law  of  nations,  the  confiscation  follows.  But 
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here  the  inquiry  is,  whether,  upon  the  assump- 
tion that  a  party  is  guilty  of  a  particular  public 
otfenso.  Win  property  may  be  seized,  and  upon 
proof  of  his  guilt,  or  its  assumption,  upon  nis 
failure  to  appear  upon  publication  of  citation, 
condemnation  mav  be  decreed.  The  inquiry  is 
prompted  from  the  supposed  analogy  of  these 
cases  to  proceedings  in  rem  for  the  confiscation 
of  property  for  offenses  against  the  revenue 
laws,  or  tne  laws  for  the  suppression  of  the 
slave  trade.  But  in  these  cases,  and  in  all  cases 
where  proceedings  in  rem  are  authorized  for  a 
disregard  of  some  municipal  or  public  law,  the 
ofTcnse  constituting  the  ground  of  condemna- 
tion inheres,  as  it  were,  in  the  thing  itself.  The 
322*]  thing  is  the  instrument  *of  wrong,  and 
is  forfeited  by  reason  of  the  unlawful  use  made 
of  it,  or  the  unlawful  condition  in  which  it  is 
placed.  And  generally  the  thin;;,  thus  subject 
to  seizure,  itself  furnishes  the  evidence  for  its 
own  condemnation.  Tims,  goods  found  smug- 
gled, not  haWng  been  subjected  to  the  inspec- 
tion of  the  officers  of  the  customs,  or  paid  the 
duties  levied  by  law,  prove  of  themselves  nearly 
all  that  is  desired  to  establish  the  right  of  the 
government  to  demand  their  confiscation.  A 
ship  entering  the  mouth  of  a  blockaded  port  fur- 
nit>lies.  by  its  position,  evidence  of  its  intention 
to  break  the  blockade,  and  the  decree  of  con- 
demnation follows.  A  ship  captured  whilst  en- 
gfi^d  in  the  slave  trode  furnisnes,  in  the  use  to 
which  it  was  subjected,  the  material  fact  to  be 
cstablisljcd  for  its  forfeiture.  In  all  these  cases 
the  proceeding  is  against  the  offending  thing. 
And  it  is  true  that  in  these  cases  criminal  pro- 
ceeding will  also  lie  against  the  smuggler,  or 
slave  trader,  if  arrested,  and  that  the  proceed- 
ings in  rem  are  wholly  independent  of  and  un- 
affected by  the  criminal  proceedings  against  the 
person.  But  in  the  two  oases  the  proof  is  en- 
tirely different  In  the  one  case,  there  must 
be  proof  that  the  thing  proceeded  against  was 
subjected  to  some  unlawful  use,  or  was  found  in 
some  unlawful  condition.  In  the  other  case  the 
personal  guilt  of  the  party  must  be  established, 
and  when  condemnation  is  founded  upon  such 
guilt,  it  must  be  preceded  by  due  conviction  of 
the  offender,  according  to  the  forms  prescribed 
by  the  Constitution.  "Confiscations  of  prop- 
erty," saj's  Mr.  Justice  Sprague  in  The  Amy 
Warwick,  2  Sprague,  150.  "not  for  any  use  that 
has  been  made  of  it,  whieli  go  not  against  an 
offending  thing,  but  are  inflicted  for  the  per- 
sonal delinquency  of  the  owner,  are  punitive, 
and  punislinient  should  be  inflicted  only  upon 
duo  '»onviction  of  per.-<orfal  guilt." 

If  we  I'xaniiup  the  cases  found  in  the  reports, 
where  prociH?«lings  in  rem  have  iK'en  sustained, 
we  shall  find  tlie  distinction  here  stated  con- 
stantly observed.  Indeed,  were  this  not  so,  and 
proceedinprs  in  rem  for  the  confiscation  of  prop- 
323*1  erty  •could  be  sustained!,  without  any 
reference  to  the  uses  to  whicli  tlie  property  is 
applied,  or  the  condition  in  which  it  is  found, 
but  whilst,  so  to  speak,  it  is  innocent  and  pas- 
give,  and  removed  at  a  distance  from  the  owner 
and  the  sphere  of  his  action,  on  the  ground  of 
Uie  personal  guilt  of  the  owner,  all  the  safe 
guards  provided  by  the  Constitution  for  the 
protection  of  the  citizen  agtiinst  punishment, 
without  previous  trial  and  conviction,  and  after 
being  confronteil  by  the  witnesses  against  him, 
would  be  broken  down  and  swept  away. 
150 


There  is  no  difference  in  the  relation  between 
the  owner  and  his  property  and  the  government^ 
when  the  owner  is  guilty  of  treason  and  when 
he  is  guilty  of  any  other  public  offense.  The 
same  reason  which  would  sustain  the  authority 
of  the  government  to  c<Hifiscate  the  property  of 
a  traitor  would  justify  the  confiscation  of  his 
property  when  guilty  of  any  other  offense.  And 
it  would  sound  strange  to  modern  ears  to  hear 
that  proceedings  in  rem  to  confiscate  the  prop- 
erty of  the  burglar,  the  highwayman  or  the 
murderer,  were  authorized,  not  as  a  consequence 
of  their  conviction  upon  regular  criminal  pro- 
ceedings, but  without  such  conviction,  upon  e^ 
parte  proof  of  their  guilt,  or  upon  the  assump- 
tion of  their  guilt  from  their  failure  to  appear 
to  a  citation,  published  in  the  vicinage  of  the 
property,  or  posted  upon  the  doors  of  the  ad- 
joining court-nouse,  and  which  they  may  never 
have  seen.  It  seems  to  me  that  the  reasoning 
which  upholds  the  proceedings  in  this  case, 
works  a  complete  revolution  in  our  criminal  ju- 
risprudence, and  establishes  the  doctrine  tliat 
proceedings  for  the  punishment  of  crime  against 
the  person  of  the  onender  mav  be  disregarded, 
and  proceedings  for  such  pimishment  be  taken 
against  his  property  alone;  or  that  proceedings 
may  be  taken  at  the  same  time  both  against  the 
person  and  the  property,  and  thus  a  double  pun- 
ishment for  the  same  offense  be  inflicted. 

For  these  reasons  I  am  of  opinion  that  the 
legislation  upon  which  it  is  sought  to  uphold 
the  judgment  in  this  case,  it  not  warranted  by 
the  Constitution. 

I  proceed  to  consider  whether,  if  that  legisla- 
tion be  valid  *and  constitutional,  the  [*324 
proceedings  in  the  case  are  in  conformity  with 
its  requirements. 

The  act  of  Congress  requires  the  seizure  ot 
the  property,  the  forfeiture  of  which  is  sought, 
to  be  made  imder  directions  of  the  President. 
This  seizure  is  preliminary  to  the  commence- 
ment of  proceedings  for  the  condemnation  of  the 
property.  *' After  the  same  shall  have  been 
seized,"  says  the  statute,  such  proceedings  shall 
be  instituted.  This  preliminary  executive  seiz- 
ure is  essential  to  authorize  the  filing  of  a  libel 
of  information,  and  in  that  sense  it  is  essential 
to  give  the  court  jurisdiction  to  proceed ;  but  it 
does  not  of  itself  vest  in  the  court,  jurisdiction 
over  the  property.  The  President  could  dis- 
charge the  property  from  the  seizure  without 
the  permission  of  the  court  or  invoking  its  ac- 
tion. The  mere  fact  that  the  marshal  is  em- 
ployed as  the  agent  in  making  the  seizui*e  does 
not  alter  the  case.  He  does  not  then  act  as  an 
officer  of  the  court  under  its  proce-ss.  Any 
other  person  might  be  selected  by  the  President 
us  his  agent.  In  cases  under  the  revenue  laws 
the  seizure  is  often  made  by  the  collector  or 
some  officer  other  than  the  marshal,  and  the 
same  thing  might  be  done  here.  The  prelimi- 
nary seizure,  if  the  property  be  movable,  only 
determines  the  court  in  which  judicial  proceed- 
ings shall  be  instituted.  To  give  the  court  con- 
trol over  the  property  something  more  is  essen- 
tial. The  property  must  be  brought  into  the 
custody  of  the  court,  and  this  can  only  be  done 
under  the  process  of  the  court.  The  very  the- 
ory upon  which  all  proceedings  in  rem  are  sus- 
tained is,  that  jurisdiction  of  the  court  is  ac- 
(luired  by  taking  the  res  into  its  custody.  It  is 
tne  seizure  under  judicial  process;  judicial  seiz- 

78  U.  8. 


1870. 


Page  ▼.  United  States. 


268-331 


are.  as  distinffuished  from  any  preliminary  seic* 
lire  in  any  other  way,  which  gives  the  jurisdic- 
tion, and  nothing  else  ever  nas  been  held  to 
confer  jurisdiction  in  this  class  of  cases. 

Now,  in  the  case  before  us,  there  was  not,  in 
my  judgment  any  preliminary,  seizure  of  the 
property  made  by  order  of  the  Executive  or 
through  his  olHcers  or  agents,  or  any  subsequent 
seizure  under  judicial  process.  The  proceeding 
was  instituted  for  the  forfeiture  of  200  shares 
325*]  of  the  common  *stock  of  the  Michigan 
Southern  ft  Northern  Indiana  Railroad  Com- 
p«ny,  and  343  shares  of  the  Detroit,  Monroe,  ft 
Tol^o  Railroad  Company,  and  the  pretense  of 
seizure  consisted  in  a  notice  given  by  the  mar- 
shal, previous  to  the  suit,  to  the  vice  president 
of  the  first  company  and  the  president  of  the 
second  company  that  he  had  seized  the  stock  in 
question.  The  marshal  returned  that  he  made 
the  alleged  seizure  by  giving  notice  in  this  way. 
Neither  the  president  of  one  company  nor  the 
rice  president  of  the  other  company  were  in 
possession  of  the  stock;  nor  were  they  the 
agents  of  the  owner;  nor  was  any  possession 
ever  taken  of  the  property  by  the  marshal,  un- 
less such  notice  had  the  power  of  transmitting 
the  posAes$«ion  to  him.  To  constitute  a  valid 
seizure  of  property  as  a  basis  for  a  proceeding 
tn  renif  the  party  previously  in  poflsession  must 
be  di^poMossed  and  unable  any  longer  to  exer- 
cise dominion  over  the  property,  and  such  do- 
minion muf^t  be  transferred  to  the  officer  mak- 
ing the  seizure.  No  other  seizure  than  this 
will  sustain  proceedings  in  rem,  according  to 
the  establiftlifHl  doctrine  in  admiralty  and  rev- 
enue cases,  unless  a  different  mode  of  seizure  is 
8p«*cially  prescribed  by  statute.  No  other  mode 
would  conserve  the  principle  of  notice  to  the 
party  whose  property  ^vas  to  be  affected,  which 
IS  essential  to  tne  validity  of  all  judicial  pro- 
ceedings. "It  is  a  principle  of  natural  justice, 
of  universal  obligation,"  says  Chief  Justice 
Marshall,  "that  before  the  rights  of  an  individ- 
ual be  bound  by  judicial  sentence,  he  shall  have 
notice,  either  actual  or  implied,  of  the  proceed- 
ings against  him.  Where  these  proceedings  are 
against  the  person,  notice  is  served  personally 
or  by  publication ;  where  they  are  in  rem,  notice 
is  served  upon  the  thing  itself.  This  is  neces- 
sary notice  to  all  those  who  have  any  interest 
in  the  thing,  and  is  reasonable  because  it  is  nec- 
essary and  because  it  is  the  part  of  common 
prudence  for  all  those  who  have  any  interest  in 
it  to  giiard  that  interest  by  persons  who  are  in  a 
situation  to  protect  it.**  The  Mary,  9  Cranch, 
144. 

The  doctrine  that  notice  to  the  owner  Is  given 
326*]  by  seizure  •of  the  thing,  rests  upon  the 
presumption  that  the  owners  of  property  retain 
pos.<;ession  of  it  themselves,  or  place  it  In  the 
care  and  management  of  persons  who  will  repre- 
sent them  and  communicate  to  them  any  pro- 
ceedings taken  against  their  interest  in  relation 
to  it.  In  this  case  this  doctrine  is  entirely  dis- 
regarded. The  notice  given  to  the  president  of 
one  company  and  the  vice  president  of  the  other 
might,  with  equal  propriety,  have  been  given  to 
any  other  strangers  to  the  owner.  How  the 
marslial  could  get  possession  of  a  thing  which 
he  did  not  touch  nor  handle  nor  control,  by  giv- 
ing notice  to  two  individuals  in  Detroit,  them- 
seiVes  having  no  control  or  possession  of  the 
property,  passes  my  comprehension.  Shares  or 
11  Waix. 


stock  in  companies  can  onl^  be  seized  in  TirtiM 
of  statutory  provisions,  which  prescribe  a  mode 
of  seizure  equivalent  to  actual  taking  of  posset- 
sion.  No  such  provisions  existed  in  the  law  of 
Michigan,  in  which  state  the  proceedings  were 
had.  The  Attorney  General,  in  his  instructions 
to  the  district  attorney  for  carrying  out  the  act, 
directed  that  stocks  should  be  sei^  according 
to  the  methods  prescribed  by  the  state  law.  Aa 
no  such  methooB  were  prescribed  by  the  law  of 
Michigan,  or  especially  prescribed  by  the  court, 
the  case  was  one  for  which  no  provision  was 
made. 

After  the  libel  was  filed  there  was  no  new  aftp 
tempt  to  make  any  other  seizure  of  the  property 
than  the  one  previously  made.  The  process  of 
the  court  directed  the  marshal  to  hold  the  stock 
which  he  had  seiised,  referring,  evidently,  to  the 
preliminary  seizure.  The  marshal  returned  that 
ne  had  seized  and  held  the  property,  referring, 
as  I  understand  it,  to  such  preliminary  seizure. 

But  further,  the  act  of  Congress  declares  that 
the  proceedings  for  the  condemnation  of  the 
property  seized  shall  conform,  as  nearly  as  may 
be,  to  proceedings  in  admiralty  or  revenue  cases. 
Here  the  proc^ings  are  against  property  on 
land  and  they  must,  therefore,  conform,  as  near- 
ly as  possible,  to  proceedings  in  revenue  cases. 
Xow,  the  act  of  1799  prescribes  the  proceeding! 
in  revenue  cases,  and  provides  that  after  default 
"the  court  shall  proceed  to  hear  •and  r*327 
determine  the  cause  according  to  law."  1  StaL 
at  L.  p.  695,  I  89.  And  in  the  case  of  The  U. 
S.  V.  The  Lion,  1  Sprague.  400,  Mr.  Justice 
Sprague,  whose  great  learning  justly  adds 
weight  to  his  opinions,  gave  a  construction  to 
this  clause.  A  default  had  been  properly  en- 
tered, and  it  was  contended  by  the  district  at- 
torney that  condemnation  followed  of  necessity, 
upon  default,  without  a  hearing,  but  the  learned 
judge,  citing  the  clause  mentioned,  said:  '^This 
makes  it  imperative  that  there  shall  be  some 
hearing  before  a  decree  of  forfeiture,  but  to 
what  extent  must  depend  upon  the  circum- 
stances of  the  case.  The  court  will,  at  least,  ex- 
amine the  allegations  of  the  libel  to  see  if  they 
are  sufficient  in  law,  and  the  return  of  the  mar- 
shal and  such  affidavit  or  affidavits  as  the  dis- 
trict attorney  shall  submit.  Where  it  appears 
that  the  owners  have  had  full  notice  of  the  pro- 
ceedings, and  ample  opportunity  to  intervene, 
and  have  voluntarily  declined  to  do  so,  slight 
additional  evidence  will  be  sufficient.  Ind^, 
a  wilful  omission  by  the  owners  to  answer  and 
thereby  make  disclosure  as  to  material  facta 
within  their  knowledge,  might,  of  itself,  satisfy 
the  court  that  a  forfeiture  should  be  decreed. 
But  the  court  will  require  the  prosecutor  to  in- 
troduce full  proof  of  the  allegations  In  the  Ifbel 
whenever  the  circumstances  shall  make  it  rea- 
sonable." It  will  hardly  be  pretended  that  the 
circumstances  In  this  ease  did  not  render  it  rea- 
sonable that  such  full  proof  should  be  had  and 
yet  no  such  proof  was  had.  The  only  proof  of- 
fered was  a  doubtful  admission  of  the  elaimant, 
and  consisted  of  the  e9  parte  deposition  of  a  sin- 
gle witness  to  a  conversation  which  he  all^rod 
he  had  had  with  the  claimant  in  4863  in  Vir- 
ginia. 

But  this  is  not  all.  The  act  of  Congress  of 
1862  further  provides,  in  prescribing  uis  pro- 
ceedings to  be  taken,  that  "if*  the  property 
seized  "shall  be  found  to  have  belonged  to  a 
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person  engaged  in  Rebellion,  or  who  has  given 
aid  or  comfort  thereto,  the  same  shall  be  con- 
demned." Evidently  some  finding  of  the  court 
is  here  contemplated  upon  presentations  oi 
proofs,  and  it  appears  to  me,  was  intended  as 
328*]  'authority  for  the  subsequent  decree,  as 
much  so  as  the  verdict  of  a  jury  is  authority 
for  the  subsequent  judgment,  and  that  without 
such  finding  the  decree  cannot  stand.  The  rec- 
ord discloses  that  no  such  finding  was  made, 
and  that  no  decree  even  was  enteried,  as  re- 
quired by  the  29th  Admiralty  Rule,  that  the 
hbel  be  taken  pro  confeaso,  so  as  to  justify  the 
assumption  that  its  allegations  were  true. 

As  the  act  is  highly  penal  in  its  nature,  it 
would  seem  that,  according  to  well  received 
rules,  it  should  be  strictly  construed,  and  a 
rigid  compliance  with  its  provisions  exacted. 
But  the  very  opposite  course  in  the  construc- 
tion of  the  act  appears  to  have  been  adopted  by 
the  majority  of  the  court. 

I  am  of  opinion  that  the  judnnent  of  the 
eourt  below  should  be  reversea.  I  am  author- 
iced  to  say  that  Mr.  Justice  Clifford  concurs 
with  me  in  this  opinion. 

Mr.  Justice  DatIs,  dissenting: 

I  concur  in  the  views  taken  by  the  majority 
of  the  court  in  its  opinion  respecting  the  consti- 
tutionality of  the  acts  of  Congress  under  re- 
view, but  I  dissent  from  the  disposition  which 
is  made  of  the  case,  believing  that  there  are  er- 
rors in  the  record,  entitling  the  plaintiff  in  er- 
ror to  have  the  judgment  of  the  court  below 
reversed.  This  is  a  proceeding  in  rem,  and  by 
the  course  of  procedure  in  admiralty,  and  reve- 
nue cases,  to  which  it  is  assimilated,  is  con- 
ducted differently  from  suits  at  common  law,  or 
in  equibr,  where  there  is  actual  service  of  proc- 
ess on  tne  person.  But  all  cases  in  court,  pro- 
ceed on  the  idea  of  notice  to  the  party  whose 
property  is  to  be  affected.  This  is  a  funda- 
mental principle,  underlying  the  whole  structure 
of  judicial  proceedings,  regardless  of  the  form 
they  may  assume  in  the  particular  court  in  which 
they  may  be  instituted.  In  courts  of  admiralty, 
and  for  hearing  revenue  cases,  seizure  of  the 
thing  is  regarded  as  equivalent  to  personal  serv- 
ice, on  the  eround  that  the  person  whose  proper- 
ty is  seized,  has  intrusted  it  to  the  care  of  some 
one  who  has  the  power  and  whose  duty  it  is  to 
represent  him  and  assert  his  claim.  Mankin 
T.  Chandler,  2  Brock.  127;  Rose  v.  Himely,  4 
Cranch,  277;  The  Mary,  9  Cranch,  144. 
320*]  *It  can  be  readily  seen  that  in  case  tan- 
gible property  which  is  <»ipable  of  actual  posses- 
sion is  seized,  the  interests  of  the  owner  will  be 
protected  by  the  person  in  whose  custody  it  is 
placed.  But  it  is  different  with  intangible  prop- 
jerty,  such  as  stocks  in  corporations,  which,  m 
their  very  nature,  are  incapable  of  seizure  as 
other  property.  This  species  of  property  does 
not  require  to  be  left  in  charge  of  any  person 
for  its  security  and  preservation,  and  it  is  evi- 
denced by  certificates  which  are,  presumptively, 
in  the  possession  of  the  owner  of  the  stock, 
wherever  he  may  be.  How,  then,  can  it  be  said 
that  the  mere  service  of  notice  on  the  officers  of 
the  corporations  in  which  these  stocks  were  held, 
either  gave  notice  to  the  owner  of  the  property, 
or  brought  the  res  within  the  control  of  the 
court  T  In  no  sense  had  they  the  control  of  the 
property,  or  were  they  the  agents  of  the  owner, 
or  bound  to  appear  and  defend  his  interests. 
152 


There  certainly  did  not  exist  between  them  the 
leeal  relation  which  raises  the  presumption  in 
other  cases^  that  the  custodian  of  the  property 
seized  will  appear  and  defend  the  owner's  mter- 
ests.  In  point  of  fact,  it  may  happen  that  tlie 
ofiicers  of  the  corporation  are  in  direct  hostility 
to  the  interests  of  the  stockholders,  and  in  this 
particular  case  it  is  fairly  to  be  inferred,  that 
the  possible  thing  did  actually  occur.  It  is 
therefore,  very  clear  that  the  manner  in  which 
these  stocks  purport  to  have  been  seized,  did  not 
satisfy  the  requisites  of  a  revenue  seizure,  nor 
convey  any  notice  to  Miller,  or  to  anyone  sus- 
taining a  fiduciary  relation  to  him,  of  what  was 
done.  Nor  was  his  condition  improved  by  the 
publication  of  notice,  because  he  lived  in  an  in- 
surgent state,  and  any  attempt  to  communicate 
to  him  the  contents  of  the  publication  was  for- 
bidden, and  would,  therefore,  have  been  illegal. 

But,  it  may  be  asked,  is  there  no  way  in 
which  this  species  of  property  can  be  made  the 
subject  of  legal  process? 

.  The  answer  is  that  it  can  only  be  done  by 
statute,  which  shall  point  ont  the  mode  of  pro- 
ceeding, in  such  a  case  the  principle  of  notice 
is  preserved,  for  the  owner  is  advised  that  his 
property  can  be  condemned,  and  the  manner  of 
its  condemnaition,  and  naturally,  in  this  condi- 
tion of  things,  if  it  *were  possible,  he  [*330 
would  delegate  to  some  one  the  authority  to 
look  after  his  interests.  But  stocks  cannot  be 
seized,  in  the  absence  of  any  statutory  provi- 
sion on  the  subject,  and  the  law  has  failed  to 
make  such  provision.  It  is  a  oaatie  omissus,  un- 
doubtedly, out  it  is  not  the  province  of  this 
court  to  supply  the  omission.  This  difficulty 
was  felt  by  the  Attorney  Qeneral,  because,  in 
his  instructions  to  the  district  attorneys,  he  di- 
rects that  stocks  shall  be  seized  according  to  the 
methods  prescribed  by  the  state  laws. 

But  in  Michigan,  there  is  no  law  which  au- 
thorizes the  taking  of  stocks  on  mesne  process, 
and  I  cannot  see  how  the  fact,  that  they  may  be 
taken  on  final  process  in  that  sta.te,  tends  to 
support  the  argument  that  the  method  pursued 
in  this  case  to  seize  the  property  in  the  first  in- 
stance was  proper  and  legal. 

But  apart  from  this  view  of  the  subject^ 
which,  in  my  opinion,  is  fatal  to  the  recovery  in 
this  case,  there  is  an  irregularity  in  the  pro- 
ceedings, which  should  reverse  the  judgment 
and  send  the  case  back  for  a  new  hearing. 

There  are  two  acts  of  Congress  relating  to 
the  condemnation  of  enemies'  property — one  wa8 
passed  in  1861,  and  the  other  m  1862.  They 
differ  materially  in  regard  to  the  grounds  on 
which  condemnation  can  be  placed.  Besides, 
the  act  of  1861  divides  the  pro<^eds  with  the  in- 
former, which  is  not  the  gase  under  the  act  of 
1862.  The  libel  sets  forth  everv  ground  of  con- 
demnation und^r  both  acts,  while  the  decree,  in 
condemning  the  property,  does  not  find  any  fact 
by  reason  of  which  it  could  be  forfeited  to  the 
United  States  at  all.  This,  in  itself,  is  suffi- 
cient to  reverse  the  decree.  But  as  the  decree 
divides  the  proceeds  with  the  former,  the  court 
must  necessarily  have  found  the  property  con- 
fiscable under  the  act  of  1861,  and  yet  if  the  evi- 
dence in  the  case,  consisting  of  an  affidavit^ 
made  in  New  York,  of  one  John  M.  Thatcher 
(who,  in  some  way  not  disclosed  in  the  record* 
was.  able  to  get  down  to  Virginia  in  1863,  hunt 
up  Miller,  and  have  a  private  conversation  with 
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him)  tends  to  prove  ■nTtblBg.  (t  U  that  the 
ptootttj  wtu  eonflecable  under  the  &at  of 
SSl*]  1862.  Ai  this  JB  k  direct  proceeding  'ia 
reverse  the  judgment,  these  irregularitlea  *ie 
grounds  of 
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[No.  120.] 
BubmitUd  Feh.  It,  1871.  Deaidad  Apr.  10. 1871. 

ON  •  cerUfleation  of  division  in  opinion  be- 
tween the  judges  of  tho  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

This  ease  arose  upon  an  indictmeat  in  the 
court  below  aninet  iVnen,  the  defendant.  The 
judges  of  that  court  being  divided  in  opinion 
as  to  the  suffleiencj  of  the  indictment,  certified 
the  ease  to  tbii  court. 
The  ease  is  fnlly  stated  in  the  opinion  of  the 

•HeadDOtes  br  Hr.  Justice  Fibui. 


Attn.   ^*'*'>    'o' 
the  United  States. 

(No  counsel  appeared  in  this  court  for  tbs 
defendant.) 

Mr.  Juitice  Flald  delivered  the  opinion  of 
the  court: 

The  defendant  waa  indicted  under  the  13th 
section  of  the  act  of  Congress  of  March  3,  1813, 
entitled  "An  Act  for  the  Regulation  of  Seamen 
on  Board  the  Public  and  Private  Vessels  of  the 
United  States."  The  general'  object  of  the  set, 
as  expressed  in  its  title,  was  carried  out  in  the 
first  eleven  sections.  They  declared  that  it 
should  not  be  lawful,  after  the  termination  of 
the  war  then  existing  with  Great  Britain,  to 
emploj  on  L>a>rd  of  anj*  public  or  private  veseel 
of  the  United  States  anj  person  except  citizens 
ot  the  United  States,  or  persons  of  color,  na- 
tives of  the  United  States;  and  thcf  require 
naturalized  citizens  thus  emplojed  to  produce 
to  the  commanders  of  public  vessels  or  collec- 
tors of  customs,  as  the  case  might  be,  a  certified 
copj  of  the  act  by  which  they  were  naturalised, 
setting  forth  the  naturaJixation  and  the  data 
thereof.  They  also  contained  various  dauses 
to  give  efFect  to  these  requirementa;  hut  at  the 
same  time  declared  that  the  provisions  of  the 
act  should  not  preclude  the  employment,  as  sea- 
men, of  the  subjecta  or  citizens  of  any  foreign 
nations  which  should  not  have  been  prohibited 
hy  treaty  or  special  convention  with  the  United 
States,  employment  on  board  of  her  public  or 

Srivate  vessels,  of  native  citizens  of  the  United 
_  tatea.  who  had  not  becinne  citizens  or  subjects 
of  such  nation. 

Tho  12th  section  declares  that  no  person  liv- 
ing within  the  United  Statee  aftar  the  act  takes 
effect  shall  be  admitted  to  become  a  citizen  who 
shall  not,  lor  the  continued  term  of  five  years 
next  prpceding  his  admiasitm,  have  resided 
within  the  United  States,  without  being  at  any 
time  absent  therefrom. 

Then  follows  the  13th  section,  upon  which  the 
indictment  is  found.  That  section  declares  to 
be  felony,  "To  falsely  make,  forge,  or  counter- 
feit, or  cause  or  procure  to  he  falsely  made, 
forged  or  counterfeited,  any  certificate'  or  cvl' 
dence  of  citizenship  referred  to  in  the  act,  or  to 
pass,  'utter  or  use  as  true,  any  false,  t*90 
forged  or  counterfeited  certificate  of  citizenship, 
or  to  make,  sell  or  dispose  of  any  certificate  of 
citizenship,  to  any  other  person  from  whom  it 
was  originally  issued,  and  to  whom  it  may  of 


NoTB. — Oases  aertlflvd  on  HvMott  ef  oItckM 
eaurt:  jnrUdtcHoii  ot  U.  B.  Euprrnt  Oesrl  M,-  en 
wMat  iivMoa  Sftmiht  be— see  aote  to  TTcbitn  v. 
Coflgtr,^  18  t^t«.  V.  ~    — 

C  a  r« 

the  prior  law  as  comptttelr  froni  the  records  ss  _ 
It  bad  never  passed,  and  tt  must  be  considered  si  s 
law  tbat  never  existed,  eictpt  for  tbe  purpose  af 
thaae  aetloas  or  salts  wblcb  were  eommeDced.  pros- 
seated,  and  coDclnded  wblle  It  was  so  ciUtlec 
law."  Van  Inwaien  v;  Cblciso.  SI  III.  SI ;  Bar  v. 
Goodwin,  t  ISoortkP.  S41 ;  fiwarrls  on  Stat.  STO: 
Thome  T.  Ban  Frsnelsco,  4  Csl.  185 ;  Bm  parU  Uc- 
Cardle,  7  Wsll.  B14.  19  L.  tA.  2t4;  Town  of  Bel- 
vMere  v.  Warrsn  B.  Co.  34  N.  J.  L.  1»3 :  Hnsgrove 
V.  V.  h  H.  R.  Co.  60  UlH.  ATT. 

Wberc  s  statDte  Impoalac  a  poult;  Is  amended 
by  tncreaslni  tbe  penaltr,  sad  tbe  seeoad  act  con- 
tslDi  a  proviso  tbst  It  shall  not  apply  to  proMcn- 
tlons  UDder  tbe  flrst  except  to  enlarn  the  peoaltj, 
tbe  latter  act  repealed  tSe  former,  and  tbe  latter 
•et  la  SB  n>  ^mI  fnoto  law  sod  imconnltatloaal 
aad  prosecntlons  pcDdlna  ooder  the  Drat  act  wer 
11  ■'^     - 
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der«aled  by  the  second.     Wilson  v.  Ohio  A  IL  R. 
Co.  64  111.  B42.  fS  Am.  Rep.  DOS. 

The  nnniDdltlonal  repeal  of  a  penal  ilatute  sb- 
rogates  all  Htlbts  wblch  mar  bare  srliFn  under  It 
No  rlRbt  can  be  said  to  have  seerued  under  the  stat- 
ate,  unlnn  before  !la  repeal  anch  rl^ht  was  rsrrled 
Into  Judgment.  Grettory  t.  Oermao  B'fc  o(  Denver, 
3  Colorado.  8S2.  20  Am.  Rep,  780:  Qaul  t.  Hrown, 
S3  Ue.  469:  Curtis  T.  Learllt.  16  N,  V,  ISS:  Nich- 
ols V.  Squire,  S  Flck.  16S :  Bsj  Cltj  R.  Co.  v,  Aos- 
tbi.  21  Mich,  391 :  Norrls  v.  Crocker.  13  How.  429, 
13  U  ed.  210. 

PendlnR  Judicial  proceedloeii  basMi  upon  s  atat- 
nte  cannot  proceed  arter  Ita  repeal.  It  It  appears. 
even  In  tbe  court  ot  last  resort,  ibst  pendinic  the 
sppeal  a  statuie  which  was  oeceisar;  to  support  the 
JudKment  ot  the  lower  court  baa  been  repealed  tbs 
JudRm«nt  will  1*  r»ver»ed.  State  v.  Italej.  29 
CoDD.  2T2 :  Gilleland  v.  Schuvler.  9  Kan.  S6n  :  Mp. 
UInn  V.  BUaa.  31  Cal.  122:  Atwell  v.  Grant.  11  Md. 
104  :  Keller  v.  ftaif.  12  Md.  323  :  Price  v.  Ni>ol,ltt. 
30  Md.  203  :  Ma;or  of  Annapolla  v.  UarTload.  30 
Ud.  112:  Wsde  V.  St.  Marc-g  Scbool.  43  Md.  ITS: 
Hsrtung  v.  Ptopla,  22  S.  V.  95;  Sbepard  v.  Biat& 


88-95 


Supreme  €k)UBT  of  the  United  States. 


Dec.  Tebm, 


right  belong;''  and  prescribed  as  punishment 
for  the  offense,  imprisonment  for  a  period  of  noi 
less  than  three  nor  more  than  five  years,  or  a 
fine  in  a  sum  not  less  than  $500  nor  more  than 
$1,000,  at  the  discretion  of  the  court. 

The  indictment  charges  the  defendant  with 
the  second  of  the  offenses  here  designated;  that 
he  did,  wilfully,  falsely,  and  feloniously  pass, 
utter,  and  use  as  true,  a  false,  forged,  and 
counterfeited  certificate  of  citizenship  purport- 
ing to  have  been  issued  by  one  of  the  district 
courts  of  California,  and  setting  forth  with 
particularity  a  compliance  with  the  several  re- 
quirements of  the  law  for  the  naturalization  of 
aliens. 

The  indictment  has  not  alleged  what  use  was 
made  of  the  forged  certificate  by  the  defendant, 
or  any  purpose  for  which  it  was  uttered;  and 
the  defendant  demurred.  The  several  grounds 
of  demurrer  stated  may  be  reduced  to  substan- 
tially one: 

Thnt  the  indictment  does  not  charge  that  the 
certificate  or  evidence  of  naturalization  was 
forged  to  accomplish  any  purpose  contemplated 
by  the  act  of  Congress  under  which  the  indiot- 
nient  was  found,  or  for  any  other  unlawful  pur- 
pose, or  with  intent  to  injure  the  United  States, 
or  any  state.,  person,  corporation  or  association. 

Upon  this  demurrer  the  question  arose, 
whether  the  indictment  charged  any  offense 
asainst  the  laws  of  the  United  States,  and 
whether  it  was  necessary  for  the  indictment  to 
aver  that  the  certificate,  or  evidence  of  citizen- 
ship mentioned  in  it,  was  produ^d  to  the  com- 
mander of  a  public  vessel  of  the  United  States, 
or  to  a  collector  of  the  customs,  as  provided  in 
previous  sections  of  the  act,  when  naturalized 
citizens  were  emploved  as  seamen  on  board  of 
the  public  or  private  vessels  of  the  United 
States.  Upon  tnese  questions  the  judges  of  the 
circuit  court  were  opposed  in  opinion. 

A  like  opposition  of  opinion  occurred  be- 
tween the  judges  of  the  circuit  court  for  the 
southern  district  of  New  York,  in  a  similar  case 
which  came  before  this  court  at  the  December 
term  of  1868,  but  as  the  opposition  arose  upon 
a  motion  to  quash  the  indictment,  the  case  was 
dismissed  for  want  of  jurisdiction.  17.  8.  v.  Roa- 
enhurgh,  7  Wall.  380,  19  L.  ed.  263.  In  the  pres- 
ent case  the  questions  presented  have  ceased  to 
be  material  and,  consequently,  it  has  become  un- 
92*]  necessary  to  determine  them,  •for,  since 
they  arose  in  the  circuit  court,  Congress  has 

Iiassed  a  statute  amending  the  naturalization 
nw«.  and  prescribinpr  certain  punishments  for 

1  IVx.  .\j7i).  :r22;  Hubbard  v.  State,  2  Tex.  App. 
506 :  Montgomery  v.  Stote,  2  Tex.  App.  618 ;  U.  S. 
V.  The  Peggy.  1  Crancta,  103,  2  L.  ed.  49. 

If  a  statute,  making  an  act  committed  criminal, 
Is  repealed  before  conviction  therefor,  such  act  can- 
not be  punished.  Wall  v.  State,  18  Tex.  682 :  State 
V.  O'Connor.  13  La.  Ann.  486 ;  State  v.  Brewer,  22 
Ul.  Ann.  278 ;  Keller  v.  State.  12  Md.  323 ;  Mayor 
of  Annapolis  v.  Maryland,  80  Md.  112. 

When  a  right  has  arisen  under  a  contract,  oc-a 
transaction  In  the  nature  of  a  contract  authorized 
by  statute,  has  been  so  far  perfected  that  nothing 
remains  to  be  done  bv  the  party  asserting  It,  the  re- 
peal of  the  statute  does  not  affect  It,  or  an  action 
for  its  enforcement  It  has  become  a  vested  right 
which  stands  Independent  of  the  statute.  Steam- 
ship Co.  V.  .Tollffe.  2  Wall.  4ftO.  17  L.  ed.  805: 
Rice  V.  R.  Co.  1  Black.  358,  17  L.  ed.  147 :  Struebel 
V.  Milwaukee.  13  Wis.  67 ;  Prusseaux  v.  Welch.  2 
West.  L.  M.  209:  Sinking  Fund  Com'rs  v.  North- 
ern Bk.  1  Met.  174  :  Crelghton  v.  Pragg.  21  Cal. 
11.'  :  E»  parte  Graham.  18  Rich.  Law,  277. 

*  person  has  a  vested  right  In  a  particular 
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their  violation,  which  has  worked  a  repeal  of 
the  provisions  of  the  13th  sectioti  of  the  act  of 
1813.  2  Stat,  at  L.  809.'  That  statute,  which 
was  approved  on  the  14th  of  July,  1870,  de- 
clares not  only  that  the  commission  df  the  sev- 
eral acts  mentioned  in  the  13tn  section  of  the 
law  of  1813  shall  constitute  a  felony,  but  that 
also  a  great  number  of  other  acts  of  fraudu- 
lent character  in  connection  with  the  naturali- 
zation of  aliens,  shall  constitute  a  similar  of- 
fense, and  has  made  the  infliction  of  a  larser 
punishment  for  each  offense  discretionary  with 
the  court.  Tlie  act  of  1813  imposes  as  punish- 
ment, either  im*prisonment  or  fine,  at  the  dis- 
cretion of  the  court.  The  act  of  1870  author- 
izes either  of  these  punishments,  or  both,  in  the 
like  discretion  of  the  court.  The  act  of  1813  al- 
lows the  imprisonment  to  run  between  three  and 
five  yearS;  and  the  fine  to  extend  between  $500 
and  $1,000.  The  act  of  1870  fixes  the  imprison- 
ment between  one  and  five  years,  and  tne  fine 
between  $300  and  $1,000. 

There  is  no  express  repeal  of  the  13th  section 
of  the  act  of  1813  declared  by  the  act  of  1870, 
and  it  is  a  familiar  doctrine  that  repeals  by  im- 
plication are  not  favored.  When  there  are  two 
acts  on  the  same  subject  the  rule  is  give  effect 
to  both  if  possible.  But  if  the  two  are  repug- 
nant in  any  of  their  provisions,  the  latter  act, 
without  any  repealing  clause,  operates  to  the 
extent  of  the  repugnancy  as  a  repeal  of  the 
first;  and  even  where  two  acts  are  not  in  ex- 
press terms  repugnant,  vet  if  the  latter  act  cov- 
ers the  whole  subject  of  the  first,  and  embraces 
new  provisions,  plainly  showing  that  it  was  in- 
tended as  a  substitute  for  the  first  act,  it  will 
operate  as  a  repeal  of  thst  act.  Daviea  v.  Fair- 
haim,  3  How.  636;  BarTIett  v.  King.  12  Mass. 
637;  Com,  v.  Cooley,  10  Pick.  37;  Pierpont  ▼. 
Crouch,  10  Cal.  3i5;  Norria  v.  Crocker,  13  How. 
429;  Sedgw.  Stat.  Law,  126. 

Now,  between  tlie  provisions  of  the  act  of  1818 
and  the  act  of  1870  there  is  a  clear  repugnancy. 
The  first  act  makes  •the  pimishment  for  [♦98 
the  offenses  designated,  imprisonment  or  fine. 
It  provides  that  the  punishment  shall  be  one 
or  the  other,  and  in  so  doing  declares  that  it 
shall  not  be  both.  The  second  act  allows  both 
punishments  in  the  discretion  of  the  court;  it 
thus  permits  what  the  first  law  prohibits. 

Again;  the  act  of  1813  provides  that  the  im- 

1 — /'An  Act  to  Amend  the  Naturalisation  Laws 
and  to  Punish  Crimes  Against  the  Same,  and  for 
Other  Purposes,*'  Approved  July  14,  1870.  16  Stat. 
at  L.  254. 


remedy.  Repeal  of  statute  may  withdraw  remedy. 
Musgrove  v.  V.  ft  N.  R.  Co.  50  Miss.  677 ;  McBdCinn 
V.  Bliss,  31  Cal.  122. 

Repeal  of  statutes  Imposing  penalties,  extlngnlab 
the  penalties.  If  belonging  to  the  public,  or  gener- 
ally If  to  private  Individuals.  Heald  v.  State.  36 
Me.  62 ;  Carlisle  v.  State.  42  Ala.  523 :  Town  of 
Belvldere  v.  Warren,  84  N.  J.  L.  193:  Rood  v.  C. 
M.  &  St.  P.  R.  W.  Co.  48  Wis.  146;  Norrls  r. 
Crocker,  IS  How.  437.  13  L.  ed.  210 ;  Seymour  r. 
McCormlck.  16  How.  480,  14  L.  ed.  1024 :  Bay  City, 
etc.,  R.  Co.  V.  Austin,  21  Mich.  390:  FIsner  r. 
N.  Y.  C.  &  H.  R.  R.  Co.  46  N.  Y.  656 ;  Welch  t. 
Wadsworth,  80  Conn.  149;  Wood  v.  Kennedy.  19 
Ind.  68. 

Repeal  of  a  statute  giving  a  court  jurisdiction 
deprives  It  of  the  right  to  prononnce  judgment  In 
a  proceeding  previously  pending.  Todd  v.  Landry. 
5  Mart.  459,  12  Am.  Dec.  479. 

Statute  repealing  all  divorce  laws  of  s  state  oust* 
court  of  Jurisdiction  In  pending  divorce  action. 
Grant  v.  Grant,  12  8.  C.  29,  82  Am.  Rep.  506* 
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priaonment,  when  -  imposed  as  a  punishment, 
shall  not  be  less  than  three  years,  and  may  be 
extended  to  five.  The  act  of  1870  allows  the 
imprisonment  to  be  fixed  at  one  year,  and  from 
that  period  upwards  to  five  years'.  In  this, 
also,  it  permits  what  the  first  act  forbids. 

Again;  the  act  of  1813  declares  that  the  fine, 
when  imposed;  shall  not  be  less  than  $500.  The 
act  of  1870  allows  the  fine  to  be  as  low  as  $300, 
thus  authorizing  what  the  first  act  declares 
shall  not  be  done. 

When  repugnant  provisions  like  these  exist 
between  two  acts,  the  latter  act  is  held,  accord- 
ing to  all  the  authorities,  to  operate  as  a  repeal 
of  the  first  act,  for  the  latter  act  expresses  the 
will  of  the  government  as  to  the  manner  in 
which  the  offenses  shall  be  subsequently  treated. 

One  of  the  earliest  cases  on  this  subject  is 
that  of  Rex  v.  Cator,  reported  in  3  Burrows, 
2026.  There  were  two  English  statutes  against 
enticing  and  seducing  artificers  in  the  manufac- 
tures of  the  kingdom  into  foreign  service.  The 
penalty  under  the  first  statute  was,  for  the  first 
offense,  a  fine  of  £100  and  three  months'  impris- 
onment; for  the  second  offense,  the  fine  was 
discretionary  and  imprisonment  for  twelve 
months.  Under  the  second  statute  the  penalty 
was,  for  the  first  offense,  a  fine  of  £500  and 
twelve  months'  imprisonment;  for  the  second 
offenae  the  fine  was  £1,000  and  two  years'  im- 

Srisonment.  The  latter  act,  said  Lord  Mans- 
eld,  seems  to  be  a  repeal  of  the  former  act;  it 
mus  made  to  supply  tne  deficiencies  of  the  for- 
mer. Accordingly,  the  defendant,  who  had  been 
convicted  under  both  statutes,,  was  sentenced 
under  the  last.  In  ResD  v.  Davis,  1  Leach  (C. 
C.)  271,  it  appeared  that  there  were  two  stat- 
94*]  utes  *against  killing  deer  in  an  inclosed 
park.  The  first  statute  made  the  offense  a  fel- 
ony punishable  with  death.  The  last  statute 
Sunished  the  first  offense  with  a  fine,  and  made 
he  second  offense  a .  felony ;  and  the  twelve 
judges  were  unanimously  of  opinion  that  the 
last  statute  amoimted  to  a  repeal  of  so  much 
of  the  first  as  related  to  the  offense  of  felony. 

There  are  numerous  cases  in  the  modem  re- 
ports to  the  same  effect.  We  will  cite  only  one, 
which  was  decided  in  this  court,  that  of  Norrifi 
▼.  Crocker,  13  How.  429.  In  that  case  the  de- 
fendants were  sued  in  an  action  of  debt  to  re- 
cover the  penalty  of  $500  upon  the  4th  section 
of  the  act  of  Cfongress  of  February,  1793  (1 
Stat,  at  L.  302),  respecting  fugitives  from  jus- 
tice and  persons  escaping  from  the  service  of 
their  masters.  That  section  provided  that  any 
person  who  should,  knowingly  and  willingly,  ob- 
struct or  hinder  the  claimant,  his  agent  or  at- 
torney, in  seizing  or  arresting  the  fugitive  from 
labor,  or  should  rescue  him  from  such  claimant, 
agent  or  attorney  when  arrested  by  the  author- 
i^  given  by  the  act,  or  should  harbor  or  conceal 
him,  after  notice  that  he  was  a  fugitive  from 
labor,  should  forfeit  and  pay  for  each  of  these 
offenses  the  sum  of  $500,  to  be  recovered  by  the 
claimant  in  an  action  of  debt. 

Pending  the  action  brought  under  this  sec- 
tion against  the  defendants,  Conp^ress,  in  1850 
(9  Sta.t.  at  L.  462)  passed  an  act  amendatory 
of  and  supplementary  to  the  act  of  February, 
1793,  the  7th  section  of  which  embraces  the  of- 
fenses specified  in  the  act  of  1793,  and  creates 
new  offenses,  and  affixes  to  each  a  different  pun- 
ishment from  that  named  in  the  old  act,  pre- 
11  Wall. 


scribing  a  fine  not  exceeding  £1,000,  and  impris- 
onment not  exceeding  six  months  upon  indict- 
ment and  conviction  of  the  offender,  and  declar- 
ing that  the  offender  shall  also  forfeit  and  pay» 
bv  way  of  civil  danuiges,  to  the  party  injured, 
the  sum  of  $1,000  for  each  fugitive  lost,  to  be 
recovered  by  action  of  debt.  The  act  of  1850 
contained  no  clause  repealing,  in  terms,  the  act 
of  1793,  and  the  counsel  of  tne  government  con- 
tended that  it  only  added  cumulative  *rem-  r*05 
edies^  and  was  intended  to  give  greater  facilities 
to  the  master  of  the  slave  in  securing  the  fugi- 
tive, and  could  not  be  construed  to  have  a  retro- 
spective operation  and  wipe  out  liabilities  in- 
curred under  the  old  act,  and  thus  deprive  the 
master  of  rights  of  action  in  suits  pending,  that 
had  accrued  to  him;  and  that  the  court  would 
not  favor  repeals  by  implication.  But  the  court 
held  unanimously,  Mr.  Justice  Catron  deliver- 
ing the  opinion,  that  the  last  act  was  plainly 
repugnant  to  the  first,  observing  also  that,  as  a 
general  rule,  it  was  "Not  open  to  controversy, 
that  when  a  new  statute  covers  the  whole  sub- 
ject of  an  old  one,  adds  offenses,  and  prescribes 
different  nenalties  for  those  enumerated  in  the 
old  law,  tnat  the  former  statute  is  repealed  by 
implication,  as  the  provisions  of  botn  canned 
stand  fbgether." 

By  the  repeal  of  the  13th  section  of  the  act 
of  1813  all  criminal  proceedings  taken  under  it 
fell.  There  can  be  no  legal  conviction,  nor  any 
valid  judgment  pronounced  upon  conviction, 
unless  the  law  creating  the  offense  be  at  the 
time  in  existence.  By  the  repeal  the  legislative 
will  is  expressed  that  no  further  proceedings  be 
had  under  the  act  repealed.  In  Norris  v. 
Crocker  the  court  said  that,  as  the  plaintiff's 
right  to  recover  in  that  case  depended  entirely 
on  the  statute,  its  repeal  deprived  the  court  of 
jurisdiction  over  the  subject.  As  said  by  Mr. 
Justice  Taney,  in  another  case:  "The  repeal  of 
the  law  imposing  the  penalty  is  of  itself  a  re- 
mission." Md,  V.  R.  Co.  3  How.  534.  In  the 
case  at  bar,  when  the  13th  section  of  the  act  of 
1813  was  repealed,  there  was  no  offense  remain- 
ing for  the  court  to  punish  in  virtue  of  that 
section. 

It  foUotoa  thai  in  this  case  no  answer  can  he 
returned  to  the  questions  certified  to  us,  hut 
that  the  case  must  he  remanded  to  the  court  he- 
low,  ^with  directions  to  dismiss  the  indictment. 


♦THE  CITY  OF  NEW  ALBANY,  Appt^  [•96 

V. 

STEVENSON  BURKE,  John  Phelps  Putnam, 
Heman  Ely,  and  Heman  Ely,  as  Executor  of 
C.  Arthur  £ly>  Deceased. 

(See  8.  C.  11  Wall.  96-109.) 

Agreement  between  city  and  railroad  company 
— statute  of  limitatiotis  applied  to  an  equity 
action. 

An  arranfirement  by  which  a  city  having:  snh- 
scrlbed  to  the  stock  of  a  railroad  company,  and  Is- 

-  "  ■  ^ 

Note.' — Statute  of  Limitations  as  appficalfle  to 
equitp  cases — see  notes,  6  L.  ed.  U.  S.  287,  42  L. 
ei  U.  S.  711. 
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^ued  Its  bonds  in  part  payment,  porchaaed  back  of 
the  company  a  part  of  sncb  bonds  so  Issued  and 
canceled,  Its  stock  subscription,  Is  within  the  pow- 
er of  the  contracting  parties  and  valid. 

The  Indiana  statutory  limitation  of  six  years  in 
relation  to  suits  at  law;  applied  to  an  equity  ac- 
tion. 

[No.  116.] 
Argued  Mar.  24,  1871.    Decided  Apr.  10,  Wl. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Stateff  for  the  District  of  Indiana. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellees,  to  compel  the  payment 
to  them,  as  judgment  creditors,  of  a  certain 
sum  alleged  to  be  due  their  judgment  debtors 
from  the  appellants.  A  decree  having  been  en- 
tered in  favor  of  the  complainants,  the  respondr 
ent  took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messre.  T.  A.  Hendrtoks,  M,  0.  Kerr,  O. 
B.  Herd,  A.  IF.  Hendricks,  and  Oearge  B.  Houk, 
for  appellant: 

Upon  the  facts  disclosed  in  the  answer,  and 
established  by  the  evidence,  the  city  of  New 
Albany,  appdilanty  is  not  indebted  to  ijie  rail- 
road company. 

The  subscription,  conceding  for  argument 
that  it  was  valid,  and  all  liability  arising  out 
of  it,  was  canceled  and  determined  by  valid 
compromise  made  by  competent  authority,  in 
good  faith  and  on  a  good  and  adequate  consid- 
eration. 

The  railroad  company  has  largely  relied  on 
the  subscription  of  the  city,  (or  the  cash  means 
to  carry  on  its  enterprise.  The  subscription 
was  payable,  not  in  money  but  in  long  bonds, 
and  the  necessary  cash  means  could  be  obtained 
only  by  sale  of  the  bonds.  Negotiable  bonds, 
to  the  amount  of  $200,000,  had  already  been 
executed  by  the  ci^  to  the  company.  Seven 
only  of  these  had  been  sold,  but  active  efforts 
were  beinff  made  to  negotiate  the  remainder  in 
the  city  of  New  York.  In  the  meantime,  suits 
were  commenced  in  the  Floyd  circuit  court  to 
enjoin  the  collection  of  the  bond  tax,  upon  the 
ground  that  the  subscription  was  invalid. 

Before  sales  of  the  bonds  could  be  effected 
in  New  York,  information  of  the  pendency  of 
these  suits  hflul  been  received  there  and  the  ef- 
fect was  to  cast  such  doubt  unon  their  validity 
that  it  was  impossible  to  sell  tnem  there  or  else- 
where, at  any  price,  or  at  least ,  without  so 
ruinous  a  sacrifice  that  a  sale  could  not  be 
thought  of. 

Failing  to  effect  sales  of  the  bonds,  the  rail- 
road company  borrowed  money,  to  meet  press- 
ing exigencies,  from  the  Ohio  Insurance  Com- 
pany in  New  Albanv,  pledging  all  the  city  bonds 
as  collateral  security. 

This  borrowed  money  fell  due.  The  insur- 
ance company  was  demanding  payment  and 
threatening  to  sell  the  collaterals.  The  suits 
to  enjoin  the  levying  of  a  bond  tax  were  still 
pending,  and  it  was  evident  that  a  determina- 
tion of  them  could  not  be  rcacned  without  pro- 
tracted litigation.  The  determination  that  was 
afterwards  reached,  Nov.  10,  1857,  was  obtained 
only  through  the  compromise. 

The  railroad  company  had  no  available  nfeans 
of  payment  and  it  was  obvious  that,  unless  some 
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new  arrangement  could  be  made,  the  entire  is- 
sue of  city  bonds  would  be  sacrificed  without 
accomplishing  any  substantial  relief  to  the  com- 
pany or  its  creditors. 

Lnder  these  circumstances,  the  directors  of 
the  railroad  company  determined  to  make  a 
representation  of  the  condition  of  the  company 
to  the  city  council,  with  a  view  to  the  compro- 
mise afterwards  agreed  upon.  Au^.  7,  1857, 
the  common  council  passed  an  ordinance,  au- 
thorizing and  directing  the  mavor  to  make  the 
.compromise.  The  terms  were  that  the  railroad 
company  should  cancel  the  subscription,  and 
surrender  all  the  bonds  and  coupons  issued,  ex- 
cept the  seven  bonds  that  had  been  sold,  and 
should  consent  to  the  repeal  of  all  ordinances 
of  the  council,  except  that  one  relating  to  the 
subscription.  In  consideration  of  which,  the 
city  should  assume  and  pay  the  $30,000  bor- 
rowed money  to  the  insurance  company,  and 
also  pay  the  costs  in  the  suit  pending  to  enjoin 
the  bond  tax,  and  also  M  attorney's  fees  in 
those  cases. 

The  board  of  directors  of  the  railroad  com- 
pany, by  resoluti<m,  accepted  the  terms  of  com- 
promise expressed  in  the  ordinance  and  author- 
ized the  president  of  the  company  to  carry  the 
arrangement  into  execution. 

The  bonds  at  the  time  of  this  compromise 
had  no  market  value.  The  whole  $193,000  of 
them,  outstanding  in  the  hands  of  the  railroad 
company  or  its  pledgees,  would  not  probably 
have  sold  for  enough  to  satisfv  the  $36,000  for 
which  they  were  pledged,  and  could  not  have 
been  more  advantiu|;eously  disposed  of. 

There  is  no  conflict  in  the  testimony  on  this 
point. 

Two  objections  are  taken  to  the  compromise. 
One,  that  the  subscription  having  been  made 
on  petition  of  citizens,  the  common  council  had 
no  power  to  annul  or  compromise  it;  the  other, 
that  the  cancelation  or  compromise  of  the  sub- 
scription was,  per  ee,  a  fraud  upon  creditors  of 
the  railroad  companv. 

As  to  this  first  objection — ^want  of  power — 
the  case  of  BeU  v.  R.  Co.  4  Wall,  608,  18  L.  ed. 
338,  is  relied  on. 

An  inference  of  want  of  power  in  an  Indiana 
city  from  the  absence  of  it  in  a  county  board' 
of  police  of  Mississippi,  is  not  a  eequitur. 

''The  Constitution  of  the  state  (Indiana)  au- 
thorizes the  legislature  to  create  corporations 
(municipal)  and  imposes  no  limits  as  to  tha 
power  to  be  conferred  on  them."  Aurora  T. 
west,  9  Ind.  85. 

"They  shall  have  control  of  the  finances  of 
the  cit^,  and  of  all  property,  real  and  personal, 
belonging  thereto." 

1  6.  &  H.  222,  §  35;  Brinkmeyer  ▼.  Bvane* 
vine,  29  Ind.  181. 

Neither  of  the  cases  cited,  nor  any  other  that 
we  have  met  with,  holds  that  a  bona  fide  com- 
promise that  is  really  beneficial  to  the  fund  and 
to  creditors,  is  beyond  the  power  of  the  corpo- 
ration, or  is  to  be  arbitrarily  held  fraudulent 
and  void. 

Upon  the  showing  of  bill,  answer,  exhibits 
and  evideiice,  the  complainants  have  slept  so 
long  upon  the  rights  they  assert,  that  their 
laches  alone  would  bar  any  claim  to  equitable 
relief. 

This  suit  was  commenced  Jan.  20.  1808.  and 
no  reason  is  given  why  it  was  so  loii^  deferred. 
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The  eompromlse  between  thecity  and  the  rail- 
road company  was  oonBummated  Sep.  8,  1857. 

This  was  more  than  ten  years  before  the  fil- 
ing of  the  bill. 

Mes9r$.  A.  O.  Porter  d  Harri$on  and  B. 
Burke,  in  person,  for  appellees: 

The  alleged  compromise  is  utterly  null  and 
void,  and  constitutes  no  defense  to  the  action. 

It  is  clearly  Toid,  upon  the  principle  settled 
by  this  court  in  the  case  of  BeU  v.  R,  Oo,  supra. 
The  principle  there  settled  is,  that  the  officers 
of  a  municipal  corporation,  authorized  by  spe- 
cial statute  and  Tote  of  the  people  to  subscribe 
for  stock  in  a  railroad  company,  have  no  power 
to  compromise  such  subscription  and  abandon 
the  enterprise. 

The  compromise  was  made,  pendinir  the  suit 
to  foreclose  the  mortgage  and  recover  judg- 
ment on  the  bonds. 

To  redeem  the  eiehty  bonds  pledged*  the  com- 
pany gave  up,  besides  the  eighty  bonds  pledged, 
one  hundred  thirteen  bonds  of  $1,000  each,  tnat 
were  not  pledsed,  and  csfnceled  the  city  sub- 
scription for  $200,000  more,  thus  giving  up 
$303,000  in  bonds  and  subscriptions,  payable 
upon  demand  in  bonds,  to  prevent  eighty  bonds 
being  sold. 

These  facts  are  undisputed,  and  we  think 
dearly  establish  the  charge  of  fraud  in  fact. 

The  railroad  company,  at  the  time  of  the 
compromise,  was  embarrassed  and  unable  to 
pay  its  debts  without  calling  in  its  capital 
stock.  The  bonds  and  subscription  of  the  city 
constituted  a  large  part  of  its  unpaid  capital 
stock  and  nearly,  if  not  all,  its  available  means 
to  pay  its  debts. 

That  such  a  compromise,  made  under  such 
circumstances,  is  void,  is  well  settled  by  re- 
peated reported  adjudications  in  this  coimtry 
and  in  Enf^Iand. 

The  capital  stock  of  a  moneyed  corporation 
is  a  trust  fund  irrevocably  pledged  to  the  cred- 
itors of  the  corporation.  Curran  v.  Ark.  15 
How.  304;  Ogilvie  v.  Ins,  Co.  22  How.  380,  16 
L.  ed.  340 ;  2  Redf .  Railw.  634 ;  1  Redf .  Railw. 
168,  and  cases  cited;  Ang,  &  Ames,  Corp.  550; 
27  L.  &  E.  572;  30  L.  &  E.  576;  20  Conn.  178; 
Adler  v.  Brick  Mfg.  Co.  13  Wis.  57 ;  48  Pa.  St. 
20;  46  Pa.  St.  48;  16  Conn.  503;  Mann  v.  Pentg, 
2  Sandf.  Ch.  257;  Nathan  ▼.  Whitlock,  0  Paige, 
152. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  complainants  in  the  court  below  are 
equitable  owners  of  the  judgment  recovered  on 
the  14th  day  of  November,  1857,  in  the  circuit 
court  of  Floyd  county,  Indiana,  against  the 
New  Albany  A  Sandusky  City  Junction  Rail- 
road Company,  an  insolvent  corporation.  The 
judgment  was  obtained  in  a  suit  brought  by 
certain  trustees,  to  foreclose  a  mortgage  given 
by  the  company  to  secure  the  payment  of  one 
hundred  and  ten  bonds  of  $1,000  each^  and  such 
proceedings  were  had  in  the  suit  that  there 
was  not  only  a  decree  of  foreclosure  and  an 
m-der  to  sell  the  mortgaged  property,  but  a 
personal  judgment  against  the  company.  The 
mortgaged  premises  were  sold  under  the  order, 
and  the  proceeds  of  sale  having  proved  insuf- 
ficient to  satis^  the  judgment,  an  execution 
was  issued  for  the  residue,  which  was  returned 
•*Unsatisfied."  Nothing  further  was  done  un- 
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til  January  20,  1868,  when  Stevenson  Burke 
having  purchased  the  interests  of  several  of  the 
eauitable  owners  of  the  judgment,  this  bill  was 
filed  b^  him  and  the  other  equitable  owners, 
whose  interests  he  had  not  acquired,  against  the 
railroad  company,  the  city  of  New  Albany  and 
others.'  It  averred  the  ownership  of  the  judg- 
ment by  complainants,  the  failure  of  the  com- 
pany to  put  any  portion  of  its  railroad  into  op- 
eration, or  to  lay  any  part  of  the  traisk  thereof, 
and  its  having  become  insolvent  about  the  30th 
day  of  April,  1857. 

It  charged  further  that  the  company,  having 
en>ended  all  its  means,  abandoned  all  furthei 
efforts  to  build  the  road,  and  that  its  road-bed 
and  right  of  way  had  been  sold.  It  also  charged 
that  since  the  year  1858,  it  had  not  kept  up  its 
organization  or  elected  any  new  officers.  The 
bill  then  proceeds  to  charge  that  the  city  of  New 
Albany  was  indebted  to  the  company  in  the 
sum  of  $303,000  besides  interest,  growing  oat 
of  a  subscription  to  its  capital  stock,  made  on 
the  10th  day  of  November,  1853,  in  part  pay- 
ment of  which,  two  hundred  bonds  of  $1,000 
each  had  been  delivered  to  the  company,  and 
that  the  other  defendants  were  indebted  in 
smaller  sums  in  a  similar  manner.  The  bill 
further  charged  that  none  of  thede  bonds  ex- 
cept seven  had  been  negotiated  by  the  com- 
pany; but  that,  on  the  contrary,  one  hundred 
and  ninety-seven  of  them  had  been  returned  to 
the  city  in  pursuance  of  an  illegal  compromise 
as  alleged,  and  that  the  city  subscription  to  the 
stock  had  been  canceled.  The  complainants, 
therefore,  charged  that  the  dty  still  remained 
a  debtor  to  the  company,  and  thev  prayed  re- 
lief; that  such  indebteitaiess  might  be  ascer- 
tained, and  that  so  much  thereof  as  was  neces- 
sary to  satisfy  the  judgment  might  be  decreed 
to  be  thus  applied. 

*To  this  bill  the  dty  of  New  Albany  has  [*98 
set  up  several  defenses.  The  first  of  these  is, 
that  the  circuit  court  had  no  jurisdiction  of  the 
case,  inasmuch  as  it  was  a  creditor's  bill,  found- 
ed upoii  a  iudgment  of  a  state  court  of  Indiana. 
A  second  defense  urged  is,  that  under  the  laws 
of  Indiana,  a  judgment  creditor's  suit  to  sub- 
ject assets  of  an  insolvent  corporation  to  the 
payment  of  his  judgment,  will  not  lie ;  but  that 
the  remedy,  both  by  common  law  and  by  the 
statute,  is  sequestration,  and  the  appointment 
of  a  receiver.  The  defect  of  necessary  parties 
is  also  alleged. 

The  other  defenses  set  up  go  to  the  merits. 
Thc^  are:  First,  that  the  complainants  are  con- 
cluded by  a  decree  in  a  suit  brought  in  1863, 
in  the  Floyd  county  drcuit  court,  in  which  they, 
the  railroad  company,  and  William  Lindley, 
were  parties;  second,  that,  upon  the  facts  dis- 
dosed  in  the  pleadings,  the  city  was  indebted 
to  the  company  when  the  bill  was  filed;  that 
the  adjustment  hj  the  city  and  the  company 
was,  at  the  time  it  was  made  (Sep;,  1857)  a 
compromise  made  in  good  faith,  by  which  the 
city  ceased  to  be  indebted  to  the  company,  and 
that  the  adjustment  was  effective  and  valid  as 
against  all  persons ;  and  third,  that  if  the  com- 
plainants had  rights  against  the  city  and  might 
have  impeached  the  validity  of  an  arrangement 
by  which  the  city  recovered  its  bonds  and  ob- 
tained a  cancelation  of  its  subscription,  they 
have  slept  so  long  upon  these  rights,  that  a 
court  of  equity  will  not  afford  them  relief. 
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We  proceed  to  consider  the  last  mentioned 
two  of  these  defenses;  for  if  they  are  sufficient, 
it  will  be  unnecessary  to  say  anything  of  the 
others. 

Assuming  that  the  subscription  made  by  the 
city  to  the  capital  stock  of  the  company  in 
1833,  though  undoubtedly  invalid  at  nrst,  be- 
came valid  by  the  ratification  ordinance  adopted 
March  7,  1855;  that  thereby  the  city  came  un* 
der  obligation  to  nve  its  bonds  to  the  company 
in  payment  for  the  stock,  so  far  as  they  had 
not  already  been  given,  and  we  come  directly  to 
the  questicm:  What  was  the  effect  of  the  kr- 
rangement  made  in  August  and.  September, 
1857?  Here  the  situation  of  the  parties  at  the 
time  is  of  importance  to  be  consiaered. 

The   railroad    company   had   undertaken   to 
build  a  railroad  from  New  Albany  to  Sandusky 
Cit^,  and  it  had  commenced  the  work,  relying 
mamly  upon  the  bonds  of  the  city  to  raise  the 
money  necessary.    It  had,  however,  been  disap- 
pointed.   Suits  had  been  commenced-  for  injunc- 
tions to  restrain  the  collection  of  a  tax  for  pay- 
ing the  interest,  and  the  consequence  was  that 
tlie  bonds,  could  not  be  sold  without  a  ruinous 
sacrifice,  if  sold  at  all.    These  suits  were  still 
pending.    Meanwhile  the  company  had  borrowed 
$36,000,  pledging  the  bonds  to  the  amount  of 
$80,000  as  collateral  security.     The  loan  had 
fallen  due,  and  the  holders  were  demanding 
payment,  and  threatening  to  sell  the  collaterals. 
The  company  was  utterly  unable  to  redeem  the 
pledge.     Its  available  means  were  completely 
exhausted.    It  could  neither  go  on  with  its 
work  nor  in  any  manner  relieve  itself.     Ac- 
cording   to    the    weight    of  the    evidence,  the 
bonds  pledged,  together  with  all  the  others  still 
held  by  the  company,  would  not  have  sold  for 
enough  to  have  paid  the  $36,000  borrowed. 
103*]     'Turning  now  to  the  condition  of  the 
city,  it  h|id  ratified  its  invalid  subscription  with 
an  irrevocable  engagement  on  the  part  of  the 
company  that  not  more  than  $250,000  should 
be  called  for  until  the  railroad  should  be  com- 
pleted and  put  in  running  order  at  least  to  its 
junction  with  the  Ohio  &  Mississippi  Railroad, 
and  then  only  for  the  purpose  of  furnishing 
the  road  with  depots,  rolling  stock,  etc.    It  had 
paid  its  bonds  to  the  extent  of  $200,000  on  the 
subscription,  and  it  was  liable  to  be  called  upon 
for  $50,000  more.     For  the  remainder  it. was 
liable  pnly  upon  a  contingency  that  has  never 
happened,  and  that  never  can  happen.    The  con- 
sideration for  its  subscription,  it  is  true,  had 
not  failed,  though  the  motive  that  induced  it, 
namely:   the  construction  of  the  railroad,  no 
longer  existed.    The  credit  of  the  bonds  which 
it  had  issued  was  gone,  and  had  it  issued  the 
remaining  $50,000,  they  could  not  have  been 
sold  for  more  than  $8,000  or  $10,000.    It  was 
in  these  circumstances  that  the  company  ap- 
plied* to  the  city,  stating  its  own  helplessness, 
and   it  was  then   that  the  arrangement  was 
made  by  which  the  city  assumed  to  pay  the 
debt  of  $36,000  due  by  the  company,  and  sun- 
dry other  moneys,  and  in  consideration  thereof 
obtained  from  the  company  one  hundred  and 
ninetv-three  bonds,  which  had  not  been  nego- 
tiated, and  a  cancelation  of  the  stock  subscrip- 
tion.   Was  this  transaction  valid? 

The  bonds  were  negotiable  instruments,  pay- 
able to  bearer  in  not  less  than  ten  and  not 
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more  than  twenty  years  and,  of  course,  pass- 
ing from  hand  to  hand  by  delivery.  Hao  the 
whole  subscription  been  paid,  it  must  have  been 
with  similar  bonds.  And  the  manifest  design 
of  the  subscription  was  to  create  bonds  for  sale 
in  the  market  as  the' convenience  or  the  neces- 
sities of  the  railroad  company  might  require. 
There  was  no  restriction  in  the  contract  upon 
the  power  of  disposition,  and  none  at  law  or  in 
equity,  unless  it  be  that  the  company  could  not 
part  with  the  bonds  in  fraud  of  its  stockhold- 
ers or  its  creditors.  And  it  had  the  right, 
which  all  other  debtors  had  at  the  time,  to 
make  preferences  among  its  creditors — to  pay 
one  rather  thaq  another.  It  is  not  to  be  dis- 
puted that,  situated  as  the  company  was  at  the 
time  *when  the  contract  of  August  and  [*104 
September,  1857,  was  made,  with  the  debt  of 
$36,000  pressing  upon  it,  and  with  no  other 
means  of  ^relief,  it  might  have  sold  the  entire 
lot  of  two  hundred  and  forty-three  bonds  which 
it  held,  or  was  entitled  to  call  for,  at  the  best 

{>rice  that  could  haye  been  obtained,  and  might 
lave  applied  the  entire  proceeds,  had  they  beoi 
needed,  to  pay  that  sinsle  debt.  Of  this  neither 
the  stockholders  nor  the  other  creditors  could 
have  complained.  What  more  has  been  done 
•nowT  No  doubt  such  a  course  would  have  in- 
volved an  equal  sacrifice  to  the  company,  and 
would,  in  the  end,  have  been  more  disastrous 
to  the  city.  Time  has  revealed  .that  the  bonds 
were  worth  more  than  they  could  have  been 
sold  for,  but  we  are  to  look  at  the  circum- 
stances as  they  were  when  the  transaction  took 
place,  in  considering  what  was  its  nature  and 
whether  it  was  legal.  But  if  a  sale  by  the  com- 
pany at  the  market  price,  and  an  application  of 
the  whole  proceeds  Co  the  payment  of  the  $3B,- 
000  debt,  would  have  been  unimpeachable,  why 
is  it  less  so  because  the  city  became  the  pur- 
chaser? Beyond  doubt,  the  city  might  lawfully 
buy  its  own  bonds.  Had  the  company  sold  to 
a  stranger,  and  then  the  city  become  a  pur- 
chaser  from  the  stranger,  it  will  not  be  con- 
tended that  any  creditor  of  the  company  oould 
complain.  And  it  can  make  no  difference 
whether  the  purchase  was  made  directly  or  in- 
directly from  the  first  holder  of  the  bonds,  as- 
suming that  there  was  no  fraud.  The  trans- 
action, or  the  arran^ment  of  August  and  Sep- 
tember, 1857,  was,  in  substance,  plainly  noth- 
ing more  than  a  purchase,  by  the  city,  of  its 
own  bonds,  some  of  which  had  been  issued  and 
others  of  which  it  was  under  obligations  to 
issue  at  the  call  of  the  vendor.  The  price  paid 
was  $36,000,  besides  some  thousands  more 
which  the  purchaser  undertook  to  pay.  Looking 
at  it  in  the  light  of  subsequent  events,  it  was 
no  doubt  an  a^antageous  purchase  for  the  city 
and,  if  the  uncontradicted  evidence  is  to  be  be- 
lieved, it  was  deemed  at  the  time  an  advantage- 
ous sale  or  arrangement  for  the  company*  Cer- 
tainly it  did  not  place  the  company  in  any 
worse  position  than  it  must  have  held  had  it 
not  been  made. 

•It  is,  however,  contended  by  the  com-  [*I05 
plainants.  that  the  arrangement  was  fraudu- 
lent, both  in  law  and  in  fact,  and  that  neither 
the  common  council  of  the  city  nor  the  directors 
f)f  the  railroad  company  had  power  to  make  it. 
^n  support  of  the  proposition,  that  the  trans- 
.!ction  was  ultra  vire$,  we  are  referred  to  Bett 
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r  R.R.  Co,  4  Wall.  508,  18  L.  ed.  338,  but  that 
case  is  very  unlike  the  present.  There  a  pop- 
ular Tote,  under  legislative  sanction,  had  in- 
structed the  police  board  to  subscribe  a  de- 
fined amount,  leaving  to  them  no  discretion. 
The  police  board  were  agents  to  carry  out  the 
popular  will,  with  limit<3  powers.  It  was  not, 
therefore,  for  them  to  subscribe  a  less  amount, 
or  make  any  other  contract,  than  the  one 
they  had  been  directed  to  make;  and  this  court 
well  said  that  a  municipal  corporation,  like 
the  board  of  police,  could  not  modify  or  alter 
the  stock  subscription  voted  by  the  people  in 
the  absence  of  power  from  the  legislature.  The 
decision,  however,  was  placed  upon  other 
grounds.  But  in  the  present  case  tne  common 
council  were  free  to  exercise  their  own  discre- 
tion. They  were  under  no  obligation  to  sub- 
scribe at  all,  and  they  might  take  as  little  or  as 
much  stock  as  they  pleased,  not  exceeding 
$600,000.  Besides,  as  we  have  seen,  the  ar- 
rangement assailed  by  the  complainants  was 
not  a  modification  of  the  subscription  previous- 
ly made,  or  a  bonus  given  for  a  release.  It  was 
ntber  a  purchase  of  the  city  debt.  We  think 
it  was  not  beyond  the  power  of  the  contracting 
parties. 

And  we  are  not  able  to  perceive  that  it  was 
fraudulent,  either  in  law  or  in  fact.  It  may 
well  be  doubted  whether  the  complainants  can 
be  heard  in  alleging  fraud.  It  is  jclear  the  ar- 
rangement made  is  binding  upon  the  railroad 
company,  through  which,  as  well  as  against 
which,  they  claim.  They  caji,  therefore,  have 
no  standing  in  court;  unless  the  arrangement 
waa  absolutely  null  for  want  of  power  in  the 
parties  to  make  it,  or  unless  it  was  fraudulent 
as  against  them  and,  therefore,  voidable  at 
their  suit.  We  have  already  seen  that  it  was 
not  a  nullity,  and  the  bill  does  not  charge 
106*1  'that  it  was  fraudulent.  It  avers  that 
the  arrangement  and  compromise  and  at- 
tempted cancelation  of  the  subscription  were  en- 
tirely null  and  void,  but  it  does  not  allege  that 
they' were  fraudulently  made.  In  urging  fraud 
now  the  complainants  are  setting  up  a  case  not 
made  by  the  pleadings.  But  it  is  not  necessary 
to  place  our  decision  on  this  ground.'  No  doubt 
the  subscribed  capital  stock  of  a  corpqration  is 
a  fund  held  bv  it  in  trust  for  its  creditors,  as  is 
also  all  its  other  property,  and  had  the  railroad 
company  released,  without  cfquivalent  consid- 
eration, or  given  it  away,  its  action  would 
have  been  fraudulent,  and  might  have  been  set 
aside  by  a  court  of  emlity.  But  certainly  it  was 
in  the  power  of  the  directors  to  apply  the  sub- 
scription on  bonds  taken  in  payment  to  the  ex- 
tinguishment of  debts  and,  if  thus  applied  in 
good  faith,  all  being  obtained  for  it  that  it  was 
worth,  no  one  has  been  wronged.  It  is,  there- 
fore, a  question  of  fact  to  be  determined  by  the 
evidence,  whether  the  bonds  and  the  balance  of 
the  city's  subscription  were  thus  applied.  Upon 
this  subject  we  have  already  remarked  at  con- 
siderable length.  We  may  add  the  evidence  is 
convincing  that  the  contract  between  the  city 
and  the  company  was  made  in  the  utmost  good 
faith,  with  no  intention  to  wrong  creditors  of 
fVp  latter:  that  it  was  at  the  time  considered 
advantageous  to  the  company,  and  it  is  not 

? roved  that  all  was  not  paid  for  the  bonds 
1  Wall. 


issued  and  to  be  issued  that  they  could  have 
been  sold  for  in  the  market. 

We  will  not  pursue  this  branch  of  the  case 
further.  Were  it  even  conceded  that  the  ar- 
rangement of  August  and  September,  1857, 
might  have  been  set  aside  at  the  instance  of 
the  creditors  of  the  company,  the  laches  of  the 
complainants  is  fatal  to  their  bill.  This  suit 
was  not  brought  until  the  29tli  day  of  January, 
1868.  The  contract  assailed  was  consummated 
September  8,  1857.  It  was  not  made  in  secret. 
There  was  no  attempt  at  concealment.  On  the 
contrary,  the  ordinance  of  the  city  was  pub- 
lished at  the  time.  The  insolvency  of  the 
company,  as  well  as  its  abandonment  of  its 
work  on  the  railroad,  was  known.  It  is  assert- 
ed in  complainants'  bill.  Injunction  suits  were 
then  pending  against  the  city.  •The  re-  [•107 
turn  of  nulla  bona  to  the  complainants'  execu- 
tion against  the  railroad  company  was  made 
on  the  1st  of  December,  1868.  Then  their  right, 
if  any  they  had,  to  attack  the  compromise  as 
fraudulent  was  perfect.  Yet  they  remained  in- 
active more  than  nine  years,  and  it  was  not  un- 
til altera  speculator  had  purchased  a  large  part 
of  the  judgm^t  that  this  bill  was  brought.  An 
attempt  has  been  made  to  excuse  this  long  de- 
lay by  the  testimony  of  one  of  the  complain- 
ants, that  he  had  never  heard  of  the  compro- 
mise of  the  city's  'subscription  until  a  time 
which  was  subsequent  to  the  commencement  of 
the  suit.  But  he  does  not  say  that  he  had  not 
full  possession  of  the  means  of  detecting  the 
fraudulent  arrangement,  if  it  was  fraudulent, 
or  that  there  had  been  any  concealment;  and 
the  possession  of  such  means  of  knowledge  is, 
in  equity,  the  same  as  knowledge  itself.  Farn- 
am  V.  Brooks,  9  Pick.  212;  2  Story,  Eq.  1521. 
Moreover,  the  other  evidence  in  the  case  is  ir- 
reconcilable with  this  statement  of  the  witness. 
He  had  attorneys  who  knew  of  the  compromise 
from  the  first.  He  himself  went  to  New  Al- 
bany, in  the  spring  of  1858,  for  the  purpose  of 
making  a  thorough  examination  of  the  affairs 
of  the  company,  and  another  witness  thinks  he 
was  then  informed  of  the  arrangement.  There 
is  not  the  slightest  evidence  that  any  other  one 
of  the  complainants  was  not  fully  apprised  of 
what- had  been  done  from  the  time  of  the  trans- 
action, and  certainly  they  all  had  the  fullest 
means  of  knowledge.  No  excuse  is,  therefore, 
shown  for  their  long  delay,  and  it  is  difficult  to 
see  why  they  are  not  barred  by  the  rule  in 
equity  analogous  to  the  statute  of  limitations. 
Upon  this  subject  it  is  unnecessary  to  cite 
authorities.  They  are  to  be  found  in  numbers 
in  the  decisions  of  this  court,  as  well  as  else- 
where. It  is  not  to  be  questioned  that  a  direct 
suit  at  law,  founded  upon  alleged  fraud  in 
making*  the  compromise,  would  have  beeif  barred 
by  the  Indiana  statutory  limitation  of  six 
years.  It  cannot  be  maintained  that  supine . 
negligence  and  lapse  of  time  are  less  efficient 
in  a  court  of  equity. 

These  views  of  the  case  render  it  unneces- 
sary to  consider  •the  other  defenses  set  [•108 
up  against  the  complainants'  right  to  recover. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
dismiss  the  complainants*  bill  as  against  the 
city  of  yew  Albany, 
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Dec.  Tebm, 


WESTERN  TRANSPORTATION  COMPANY, 

Plff,  in  Err., 

V. 

SAMUEL  A,  DOWNER. 

(See  8.  C  11  Wall.  120-185.) 

^DaHger$  of  lake  navigation"  8hallowne$$  of 
uMtera  ia  included  in — when  loss  not  attrib- 
uted to — burden  of  proof — presumption  of 
negligence. 

*1.  The  term  ''dangers  of  lake  naylgatlon"  in- 
cludes all  the  ordinary  perils  which  attend  naylsa- 
tion  on  the  lakes  ana,  among  others,  that  which 
arises  from  shallowness  of  the  waters,  at  the  en- 
trance of  harbors    formed  from  them. 

2.  When  a  defendant  transportation  company 
■hows  that  a  loss  of  goods  which  it  had  contracted 
to  carry  from  one  port  to  another,  was  occasioned 
by  a  danger  of  lake  naylgation.  from  losses  by 
which  it  had  exempted  itself  by  its  bill  of  lading, 
the  plaintiff  may  snow  that  the  danger  and  conse- 
quent loss  mlcht  haye  been  avoided  by  the  exercise 
of  proper  care  and  skill  on  the  part  of  the  defend- 
ant ;  in  which  case  the  defendant  will  be  liable,  not- 
withstanding the  exemption  in  the  bill  of  lading. 
The  burden  of  estabilshlng  the  absence  of  such  care 
and  skill  on  the  part  of  the  defendant,  rests  with 
the  plaintiff. 

A  presumption  of  negligence,  from  the  simple 
occurrence  of  an  accident,  seldom  arises,  except 
when  the  accident  proceeds  from  sa  act  of  such  a 
character  that,  when  due  care  is  taken  In  its  per- 
formance, no  injury  ordinarily  ensues  from  it  in 
similar  cases;  or  where  it  Is  caused  by  the  mis- 
management or  misconstruction  of  a  thing  oyer 
which  the  defendant  has  Immediate  control,  and  for 
the  management  or  constructioii  of  which  he  is  re- 
sponsible. 

[No.  98.] 

Submitted  Mar.  2, 1871.    Decided  Apr.  10, 1S71. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Suit  was  brought  in  the  superior  court  of  Chi- 
cago, by  the  defendant  in  error,  to  recover  for 
dninaffe«»  to  n  certain  quantity  of  coffee.  Upon 
the  petition  of  the  defendant,  the  case  was  re- 
nioviMl  to  the  court  below.  Judgment  having 
been  given  for  the  plaintiff  in  that  court,  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  J.  N.  Jewett  and  Oeorse  B.  Hib- 
bard,  for  plaintiff  in  error: 

The  counsel  for  the  defendant  requested  the 
ludge  to  charge  the  jury  that,  if  they  believed 
from  the  evidence  that  the  loss  of  the  coffee 
was  within  one  of  the  exceptions  contained  in 
the  bill  of  lading,  that  is  to  say,  if  it  was  oc- 
casioned by  a  peril  of  navigation,  of  the  lakes 
or  rivers,  then  the  burden  of  showing  that  the 
loss  might  have  been  avoided  by  the  exercise  of 
proper  care  and  skill,  was  upon  the  plaintiff — 
it  was  for  him  to  show  that  the  loss  was  the  re- 
sult of  negligence. 

The^urt  refused  "to  so  charge,  and  .the  de- 
fendant's counsel  excepted. 

This  refusal  was  error.  The  whole  doctrine 
is  most  clearly  stated  by  this  court  in  Clark  v. 
Barnell,  12  How.  272;  see,  also,  Hunt  v.  The 
Cleveland,  Newb.  221;  The  Neptune,  6  Blatchf. 
193;  Am.  Law.  R.  Jan.  1871,  p.  212. 

*Headnote8  by  Mr.  Justice  Field. 

NoTB. — From  what  liahility  a  contract  that  a 
common  carrier  U  not  responsible  for  lo»a  or  dam- 
age will  ettonerate — see  note  to  New  Jersey  Steam 
Nay.  Co.  v.  Merch's  B'k.  12  L.  ed.  U.  S.  46.5. 

Liability  of  carrier  by  water  for  loss  or  damaqe 
of  ffoods — nee  note  to  Moore  y.  Trans.  Co.  16  L, 
ed.   U.  8.  674. 
160 


The  court  diarged  the  jury,  substantially, 
that  it  was  the  duty  of  the  master  to  do  one  of 
three  things:  to  ''back"  or  to  "put  out  to  sea" 
or  to  "take  a  new  course." 

Certainly  that  was  not  a  question  of  law. 
This  part  of  the  charge  was  plainly  erroneous. 

Oreenleaf  v.  Birth,  0  Pet.  292;  Blaokbum  ▼. 
Crawford,  3  Wall.  175.  18  L.  ed.  186. 

Mr.  James  T.  Mltokall,  for  defradant  in 
error : 

The  weight  of  authority  is  in  iavor  of  the  in- 
struction complained  of. 

"If  the  acceptance  of  the  goods  was  special, 
the  burden  of  proof  is  still  on  the  carrier  to 
show,  not  only  the  cause  of  the  loss  was  within 
the  terms  of  the  exception,  but  also  that  there 
was,  on  his  part,  no  n^ligenoe  or  want  of  due 
care."  2  Greenl.  Ey.  S  219;  Whitesides  t.  Rus- 
sell, 8  Watts  &  S.  44. 

So,  also,  in  Hays  v.  Kennedy,  41  Penn.  378; 
Lowrie,  Ch.  J.,  says :  "He  must  prove,  not  only 
an  accident  which  the  law  admits  as  inevitable 
in  its  character,  but  also  that  he  was  p^lty  of 
no  fault  in  falling  into  the  danger,  or  in  his  ef- 
forts to  extricate  himself  from  it."  Chraham  t. 
Davis,  4  Ohio  St.  362. 

This  rule  is  well  established,  also,  in  other 
states. 

SwindXer  v.  Hilliard,  2  Rich.  286;  Baker  T. 
Brinson,  9  Rich.  201 ;  Berry  v.  Cooper,  28  Ga. 
643;  Tumey  v.  Wilson,  7  Yerg.  340;  HiU  r. 
Sturgeon,  28  Mo.  327. 

The  decision  was  expressly  left  to  the  jury. 
The  language  of  the  judge  was:  "It  is  for  the 
jury  to  say  whether  he  did  his  duty.  I  don't 
think  he  did,  but  the  facts  are  submitted  to 
you."  In  this  there  was  no  error.  Tracy  v. 
Swartwout,  10  Pet.  80;  Qarrard  v.  Reynolds,  4 
How.  127. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  against  the  Western 
Transportation  Company  to  recover  damages 
sustained  by  the  plaintiff  from  the  loss  of 
eighty-four  bags  of  coffee,  belongihg  to  him, 
which  the  company  had  undertaken  to  trans- 
port from  New  York  to  Chicago.  The  oompany 
was  a  common  carrier,  and  in  the  course  of  the 
transportation  had  shipped  the  coffee  on  board 
of  the  propeller  Buffalo,  one  of  its  steamers  on 
the  lakes.  The  testimony  shows  that  the  steam- 
er was  seaworthy  and  properly  equipped,  and 
was  under  the  command  of  a  competent  and 
experienced  master ;  but  on  entering  the  harbor 
of  Chicago  in  the  evening,  she  touched  the  bot- 
tom, and  not  answering  to  her  helm  got  aground, 
and  during  the  night  which  followed,  kept 
pounding,  and  thus  caused  the  hold  to  fill,  with 
water.  The  result  was  that  the  coffee  on  board 
was  so  damaged  as  to  be  worthless. 

The  bill  of  lading,  given  to  the  plaintiff  by 
the  Transportation  Company  at  New  York,  ex- 
empted the  company  from  liability  for  losses  on 
goods,  insured,  and  losses  occasioned  by  the 
"dangers  of  navigation  on  the  lakes  and  rivers." 
The  defense  made  in  the  case  was, 'that  the  loss 
of  the  coffee  came  within  this  last  exception. 

On  the  trial  the  plaintiff  made  out  a  prima 
facie  case  by  producing  the  bill  of  lading, 
showing  the  receipt  of  tlie  coffee  by  the  com- 
pany at  New  York,  and  the  contract  for  its 
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transportation  to  Chicago,  and  by  proving 
the  arrival  of  the  coffee  at  the  latter  place  in 
the  propeller  Brooklyn  in  a  ruined  condition, 
and  the  consequent  damages  sustained.  The 
company  met  this  prima  facie  case  by  showing 
that  the  loss  was  occasioned  by  one  of  the 
dangers  of  lake  navigation.  The  term,  "dan- 
gers of  lake  navigation,"  include  all  the  ordi- 
nary perils  which  attend  navigation  on  the 
lakes,  and  among  others,  that  which  arises 
from  shallowness  of  the  waters  at  the  en- 
trance of  harbors  formed  from  them.  The 
plaintiff  then  introduced  testimony  to  show 
that  this  danger,  and  the  consequent  loss, 
might   liave  been  avoided  by  the  exercise   of 

Jiroper  care  and  skill  on  the  part  of  the  de- 
entlant.  If  the  danger  might  have  been  thus 
avoided,  it  is  plain  that  the  loss  should  be  at- 
tributed to  the  negligence  and  inattention  of 
the  company,  and  it  should  be  held  liable,  not- 
withstanding the  exception  in  the  bill  of  lad- 
ing. The  burden  of  establishing  such  negli- 
gf>noo  and  inattention  rested  with  the 
134*  ]*plaintiff,  but  the  court  refused  an  in- 
struction to  the  jury  to  that  effect,  prayed  by 
the  defendant,  and  instructed  them  tliat  it 
was  the  duty  of  the  defendant  to  show  that 
it  had  not  been  guiltv  of  negligence.  In  this 
respect  the  court  erred.  In  Clark  v.  Bat^tcell, 
12  How.  272,  the  precise  point  was  involved, 
and  the  decision  of  the  court  in  that  case  is 
decisive  of  the  question  in  this.  And  that 
decision  rests  on  principle.  A  peril  of  naviga- 
tion having  been  shoMm  to  exist,  and  to  liave 
occasioned  the  loss  which  is  the  subject  of 
complaint,  the  defendant  was  prima  facie  re- 
lie\'ed  from  liability,  for  the  loss  was  thus 
brought  within  the  exceptions  of  ^e  bill  of 
lading.  There  was  no  presumption,  from  the 
simple  fact  of  a  loss  occurring  in  i\m  wny, 
that  there  was  any  negligence  on  the  part  of 
the  company.  A  presumption  of  negligence 
from  the  simple  occurrence  of  an  accident 
seldnni  nriM*^.  except  where  the  accident  pro- 
ceeds from  an  act  of  such  a  character  tliat, 
when  due  en  re  is  taken  in  its  performance,  no 
injury  ordinarily  ensues  from  it  in  similar 
onM»«,  or  where  it  is  caused  by  the  mismnn- 
agement  or  misconstruction  of  a  thing  over 
which  the  defendant  has  immediate  control, 
and  for  the  management  or  construction  of 
which  he  in  res]>onsible.  Thus,  in  ficott  v.  Dock 
Co,  3  Hurls,  k  C.  596,  the  plaintiff  was  injured 
by  Imgs  of  sugar  falling  from  a  crane  in 
wlircli  they  were  lowered  to  the  ground  from  a 
warehouse  by  the  defendant,  and  the  court 
said:  **There  must  be  reasonable  evidence  of 
negli^nce;  but  where  the  thing  is  shown  to 
be  under  the-  management  of  the  defendant  or 
hi<t  Her\*ants,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the 
abMenee  of  explanation  by  the  defendant,  that 
tlie««ccident  arose  from  want  of  care.'* 

So  in  CnrU9  v.  J?.  Co.  18  N.  Y.  643,  the 
court  of  appeals  of  New  York  held  that  the 
mere  fact  that  a  passen<^er  on  a  railroad  car 
n*ns  injured  by  the  train  running  off  a  switch, 
135*1  was  *i<^t  of  itself,  without  proof  of  *the 
cimnniHnnceH  under  which  tJic  accident  oc- 1 
etirrefl,  pro«unipti^'e  evid«»nce  of  negligence  | 
on  the  part  of  the  company.  The  court  said 
II  Wall.  U.  S.,  Book  20. 


that  carriers  of  passengers  were  not  insurera, 
and  that  many  injuries  might  occur  to  those 
they  transported,  for  which  they  were  not  re- 
sponsible; but  as  railroad  companies  were 
bound  to  keep  their  roads,  carriagesi  and  all 
apparatus  employed  in  working  them,  free 
from  any  defect  which  the  utmost  knowledge, 
skill  and  vigilance  could  discover  or  prevent^ 
if  it  apoear^  that  an  accident  was  caused  by 
any  deficiency  in  the  road  itself,  the  cars  or 
any  portion  of  the  apparatus  belonging  to  the 
company  and  used  in  connection  with  its 
business,  a  presumption  of  negligence  on  the 
part  of  those  whose  duty  it  was  to  see  that 
everything  was  in  order  immediately  arose, 
it  being  extremely  unlikely  that  any  defect 
should  exist  of  so  hidden  a  nature  that  no  de- 
gree of  skill  or  care  could  have  seen  or  dis- 
covered it. 

It  is  plain  that  the  grounds  stated  in  these 
cases,  upon  which  a  presumption  of  negligence 
arises  when  an  accident  has  occurred,  have  no 
application  to  the  case  at  bar.  The  grounding 
of  the  propeller  and  the  consequent  loss  of 
the  coffee  may  have  been  consistent  with  the 
highest  care  and  skill  of  the  master,  or  it  may 
have  resulted  trom  his  negligence  and  inatten- 
tion. The  accident  itself,  irrespective  of  the 
circumstances,  furnished  no  ground  for  any 
presumption  one  way  or  the  other.  If,  there- 
fore, the  establishment  of  the  negligence  of 
the  defendant  was  material  to  the  recovery, 
the  burden  of  proof  rested  upon  the  plaintiff. 

For  the  error  in  the  refusal  of  the  inatruo- 
tion  prayed  and  in  the  inatruetion  given,  the 
judgment  must  he  reversed,  .and  the  cause  re- 
manded  for  a  new  iriaU 


HENRY  B.  TYLER,  Plff.  4n  Err^ 

V. 

JOHN  D.  DEFREES. 

(See  S.  C.  11  Wall.  331-356.) 

Confiscation  proceedings  can  he  collaterally 
questioned^  only  for  want  of  jurisdiction — 
powers  of  Congress  are  the  same  in  oivU 
war  as  in  other  wars —  seizure  gives  juris- 
diction. 

Where  conflscation  proceedings  do  not  come  be- 
fore this  court  on  a  wrlc  of  error,  to  correct  any  Ir- 
re^larltles  or  mere  errors  of  law,  but  collaterally 
as  the  foundation  of  the  defendant's  title,  no  error 
can  be  regard^  here  that  does  not  go  to  the  ex- 
tent of  shdwlng  a  want  of  jurisdiction  in  the  court 
which  rendered  the  Judgment  condemning  the  prop 
erty. 

congress  to  which  Is  confided  the  power  to  make 
war,  to  suppress  Insurrection,  to  levy  taxes,  to 
make  rules  concerning  captures  on  land  and  on  sea. 
Is  not  deprived  of  these  powers  when  the  necessity 
for  their  exercise  Is  called  out  by  domestic  Insur- 
rection and  Internal  civil  war. 

When  the  officer  had  seUed  the  property  for  con- 
demnation, afad  had  made  known  that  fact  to  the 
court,  such  seizure  was  sufficient  to  subject  the 
land  to  the  Jurisdiction  of  the  court. 

[No.  24.] 

Argued  Mar.  29, 187(f.    Re-argued  Feb,  IS,  187L 
Decided  Apr.  10,  1871, 

IN    ERROR   to   the    Supreme   Court   of   the 
District  of  Columbia. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  in  which  judgment  was  given 
for  the  defendant,  upon  a  special  verdict. 
The  plaintiff  thereupon  sued  out  this  writ  of 
error. 
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Supreme  Goubt  of  the  United  States. 


Dec.  Term. 


The  ^ase  is  sufficiently  stated  by  the  court. 
Measi'a.  B.  J.  Brent  and  B.  T.  Merrick, 

for  plaintiff  in  error: 
There    was   no   appraisement   made    of   tlie 

{>roperty,  as  is  usuad  and  customary  by  the 
ocal  law.    Evans,  Pr.  480. 

The  marshal  fails  to  return  that  he  made 
seizure  of  all  the  right,  titie,  etc.,  of  tlie  par- 
ty accused,  but  simply  returns  that  he  made 
seizure  of  the  within  described  property,  and 
gave  notice  to  the  tenants  in  possession  as 
within  directed,  and  the  notice  prefixed  only 
informs  the  occupants  that  the  prop?rty  has 
been  seized  by  virtue  of  the  confiscation  act. 

Treating  it  as  an  admiralty  case,  and  in  the 
words  of  the  act  making  it  "conform  as  near- 
ly as  possible  to  proceedings  in  admiralty*' 
it  is  wholly  defective  for  want  of  seizure  un- 
der the  order  of  the  court. 

The  libel  of  information  in  its  7th  article 
was,  that  the  property  has  been  seized  by 
the  marshal  in  compliance  with  instructions, 
etc.;  but  as  the  libel  is  the  inception  of  the 
judicial  proceeding,  it  manifestly  refers  to  some 
antecedent  seizure,  not  ordered  by  the  court. 

The  special  verdict  shows  th<»t  the  pretend- 
ed seizure  was  made  and  certified  to  the  dis- 
trict attorney  June  13,  1863,  while  the  libel 
was  not  filed  until  June  16,   1863. 

But  such  an  averment  of  seizure  is  not  seiz- 
ure or  proof  of  seizure,  and  the  court  never  saw 
at  any  time  the  evidence  of  alleged  seizure, 
returned  to  the  district  attorney *s  office  be- 
fore the  filing  of  the  libel. 

The  monition  commands  the  marshal  to  at- 
tach the  west  half  of  lot  6,  in  square  455,  -and 
give  due  notice  to  all  persons  to  appear  anH 
show  cause,  why,  etc.,  on  the  first  Monday  of 
August,   1863. 

Sut  the  marshal  failed  to  makp.  any  return 
of  the  fact  of  attachment  or  seizure,  nor  does 
he  appear,  by  the  special  verdict,  to  have  exe- 
cuted the  monition  further  than  by  advertis- 
ing the  notice  to  appear. 

It  is  true  that  in  what  is  termed  'the  or- 
der for  process,"  the  clerk,  on  the  same  June 
16,  1863,  recites  that  this  property  had  been 
seized  by  the  marshal;  but  tnat  manifestly 
was  a  clerical  assumption,  and  in  contradiction 
of  the  monition  ana  order  of  the  same  date 
attached  to  it.    - 

This  libel  should  not  only  have  averred  that 
the  seizure  was  made,  but  that  it  subsisted 
and  remained  in  force  at  the  filing  of  the 
libel,  and  this  is  a  jurisdictional  averment 
for  the  reasons  stated  by  Judge  Nelson,  in  4 
Blatchf.   102.  •       • 

The  confiscation  in  this  case  was  coram  non 
fudice  and  void. 

Where  the  seizure  is  on  land,  the  court  pro- 
ceeds as  a  court  of  common  law  with  a  jury. 
2  Pars.  Adm.  219;  Gilpin,  235:  1  Paine  (C. 
C.)  491;  The  Sarah,  8  Wheat.  391. 

The  7th  section  of  the  act  of  July  17,  1862, 
provides  for  and  directs  criminal  prosecutions 
within  the  meaning  of  the  6th  article  of  the 
Amendments  to  the  Constitution  of  the  Unit- 
ed States.  t 

ArfMtrong'$  Foundry,  6  Wall.  769,  18  L.  ed. 
884;  The  Palmyra,  12  Wheat.  1 ;  The  Malek  Ad- 
hel,  2  How.  210;  Mrs.  Alexander*a  Cotton,  2 
Wall.  404,  17  L.  ed.  915;  The  Amy  Wartoick,  2 
Bis ck,  674,  17  L.  ed.  479;  2  Spr.  Dee.;  Joint 
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Resolution  of  July  17,  1862,  12  Stat,  at  L. 
589,  and  message  of  President  relating  thereto; 
Cong.  Globe,  pt.  4,  2d  sess.  1861,  1862,  p.  3438. 
The  record  in  this  case  shows  that  the  re- 
quirements of  the  article  were  not  observed. 

1.  It  does  not  appear  where  the  alleged  of- 
fense was  committed  or,  consequently,  that 
the  proceedings  were  in  the  state  and  district 
where  it  was  committed. 

2.  There  was  no  trial  by  jury,  and  such  trial 
neither  was  nor  could  be  waived. 

People  V.  Cancemi,  7  Abb.  Pr.  271;  2  Hawk. 
(P.  C.)  ch.  40,  S  21,  and  ch.  27,  S  19:  4 
Bl.  Com.  31 ;  Adm.  Rule,  19. 

Proceedings  under  the  7th  section  of  the 
act  of  July  17,  1862,  had  for  their  object  lo 
deprive  a  citizen  of  his  property,  within  the 
meaning  of  the  5th  article  of  the  Amendments 
to  the  Constitution,  and  the  record  in  this 
case  shows  that  due  process  of  law,  required 
by  that  artiele  was  not  used.  Murray  v.  Land 
Co,  18  How.  272,  15  L.  ^.  372;  The  Palmyra, 
12  Wheat.  1;  The  Malek  Adhel,  2  How.  210. 

The  7th  section  of  the  Act  of  July  17,  1862, 
requires  a  person  to  be  held  to  answer  for  nn 
infamous  crime,  within  the  meaning  of  the 
5tn  article  of  the  Amendments  to  the  Con- 
stitution ;  and  the  record  in  this  case  sho\K'8 
that  the  requirements  of  this  itrticle  respect- 
ing .such   accusation  .were  not  observed. 

Jones  V.  Rohhine,  8  Gray,  32fr;  Norrie  v. 
Doniphan,  4  .Met.   (Ky.)   385. 

Unless  the  crime  for  the  punishment  of 
which  the  5th  and  6th'  sections  of  the  act  sub- 
ject to  forfeiture  all  property  of  the  offender, 
shall  be  held  to  be  treason  or  felony,  these 
sections  of  the  act  impose  excessive  fines, 
within  the  meaning  of  the  8th  article  of  the 
Amendments  to  the  Constitution;  and  if  the 
crime  be  treason  or  felony,  the  accused  can- 
not be  held  to  answer,  save  in  conformity  with 
the  requirements  of  the  5th  article  of  the 
Amendments  to  the  Constitution. 

These  were  not  proceedings  in  admiralty,  and 
there  could  be  no  trial  therein  without  a  jury. 

Union  Ina.  Co.  v.  U,  8.  6  Wall.  769,  18  L. 
ed.  879;  Armstrong's  Foundry,  6  Wall.  766, 
18  L.  ed.  882. 

Condemnation  without  trial  was  erroneous. 

Adm.  Rule,  29. 

This  record  shows  that  there  was  no  sub- 
stantial compliance  with  the  admiralty  rules 
made  by  this  court. 

Rules  22,  29;  U.  8.  y.  Cutter,  2  Curt.  617, 
and  cases  there  cited. 

Seizure,  by  the  "President,  preliminary  to 
the  filing  of  process,  does  not  appear  by  the 
record. 

Seizure  by  order  of  the  court,  so  as  to 
bring  the  property  into  its  possession  and  en- 
able it  to  act  in  rem,  is  essential  to  its  juris- 
diction, and  no  such  order  of  seizure,  and  no 
action  on  any  such  order  appears. 

Thatcher  v.  Powell,  6  Wheat.  119:  Jenmng* 
V.  Carson,  4  Cranch,  23;  Rose  v.  Himelp.  4 
Cranch,  277;  The  Mary,  9  Cranch,  144;  The 
Commerce,  1  Black,  .'^1,  17  L.  ed.  lia*.  NH^' 
son  V.  Leland,  22  How.  48.  16  L.  ed.  269. 

It  does  not  appear  that  the  plnintiff  in  er- 
ror had,  or  could  have  had,  any  notice. 

The  words  "  in  due  course  of  law,"  mean 
after  judgment." 

4  Bl.  Com.  381;  2  Mass.  236;  2  Kent.   12. 

78  V.  8. 
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The  same  point  was  decided  In  Armsirong'M 
Foundry,  »uj>ra, 

llie  district  court  was  exercising  special  ju- 
risdiction under  the  statute. 

July  17, 1862,  SS  6,  7 ;  2  Bright,  1236,  SI  29,  80. 

In  such  cases  it  is  in  the  predicament  of  an 
inferior  court,  and  all  its  proceedings  are 
eorum  non  fudice^  if  the  requirements  of  law 
be  not   observed   in   any   respect. 

HoUingaworth  ▼.  Barbour,  4  Pet.  466;  Wil- 
Uamson  v.  Berry,  8  How.  536;  1  Sm.  Lead. 
Cas.   832. 

When  ev  parte  proceedings  are  in  rem,  the 
statutory  notice  is  necessary.  1  Sm.  Lead. 
Cas.   836. 

In  Bo9u>eU*8  Leseee  ▼.  Otis,  0  How.  349, 
there  was  a  violation  of  law  in  not  having 
a  jury  trial,  and  the  whole  doctrine  is  there- 
in fully  discussed. 

The  decree  of  sale  was  passed  July  29, 
1863.  prior  to  first  Monday  in  August,  on 
which  last  day  the  monition  and  attachment 
were  returnable,  so  that  the  legal  notice  pre- 
scribed was  ignored,  and  the  decree  rendered 
without  either  actual   or  constructive  notice. 

Meeere.  A.  O.  Riddle,  8,  L.  Phillips,  and 
Xt.  Madison,  Day,  for  defendant  in  error : 

Both  under  the  statute  of  July  17,  1862,  and 
by  the  general  law  of  proceedings  in  rem,  the 
soort  has  jurisdiction  the  moment  of  seizure, 
and  institution  of  proceedings  in  rem. 

The  5th  section  of  the  confiscation  act  de- 
dares:  *^o  insure  the  speedy  determination 
of  the  present  Rebellion,  it  shall  be  the  duty  of 
the  President  to  cause  seizure  of  all  the  es- 
tate,'' etc 

And  in  the  7th  section':  "To  secure  the  con- 
demnation and  sale  of  any  such  property  after 
tbe  same  shall  have  been  Seized,  so  that  it  may 
be  available  for  the  purpose,  aforesaid,  proceed- 
ings im  rem  shall  be  instituted  in  the  name  of 
the  United  SUtes,"  etc 

But,  independently  of  any  statutory  regula- 
tion in  all  proceedings  m  rem,  a  court  of  ad- 
■liralty,  whether  as  a  prize  or  instance  court, 
has  jurisdiction  and  absolute  control  over  the 
thing,  as  soon  as  seized  and  libeled.  Jenninge 
T.  Carwon,  4  Cranch,  23. 

The  district  court  does  not  derive  its  juris- 
diction from  any  possession,  actual  or  sup- 
posed, of  its  officers,  but  from  the  act  and  place 
of  the  seizure  for  the  forfeiture;  and  if  it  at 
ooce  acquires  jurisdiction,  it  is  not  avoided  by 
any  subsequent  irregularity. 

The  Bolina,  1  Qall.  81 ;  2  Pars.  Mar.Law,535. 

In  a  case  of  seizure  on  land,  it  was  held 
nothing  more  was  necessary  to  give  jurisdic- 
tion in  cases  of  this  nature,  than  that  seizure 
riiould  be  made  within  the  district. 

Keene  v.  United  States,  5  Cranch,  304. 

A  libel  stating  the  fact  of  seizure  on  land, 
would  give  jurit^iction.  The  Sarah^  8  Wheat. 
891. 

In  order  to  institute  and  perfect  proceedings 
Is  rem,  it  is  necessary  that  the  thing  should  be 
actually  and  constructively  within  the  reach 
of  the  court. 

The  Ann,  9  Cranch,  289;  Conk.  Adm.  253. 

The  acts  of  seizure  by  the  marshal  in  this 
ease  were  all  that  could  be  done. 

17  Law  Rep.  497;  1  Spr.;  The  Josef  a  Ffegun- 
da,  10  Wheat.  312. 

The  decree  or  judgment  of  the  court,  which 
hr.«  iurisdiction  of  the  person  and  8»l»joct-mat- 
11  Waix. 


ter,  is  binding  until  reversed,  and  cannot  be 
collaterally  attacked.  All  the  rights  acquired 
at  a  judicial  sale  while  the  decree  or  judgment 
was  in  full  force  and  which  they  authorized, 
will  be  protected.  It  is  sufficient  for  the  buyer 
to  know  that  the  court  had  jurisdiction  and 
exercised  it,  and  that  the  order,  on  the  faith 
of  which  he  purchased,  was  made  and  author- 
ized the  sale.  With  the  errors  of  the  court  he 
has  no  concern.  These  principles  have  so  often 
received  the  sanction  of  this  court,  that  it 
would  not  have  been  deemed  necp««sary  again 
to  reaffirm  them,  had  not  the  extent*  of  the 
doctrine  been  questioned  at  the  bar. 

Mr.  Justice  Davis^s  opinion,  Oray  t.  Brig- 
nardello,  1  Wall.  634,  17  L.  ed.  697;  see.  also, 
United  States  v.  Nourse,  9  Pet.  8;  Voorhees  ▼. 
Bank  of  United  States,  10  Pet.  449;  Blaine  v. 
The  Charles  Carter,  4  Cranch,  328;  Elliott  v. 
Piersol,  1  Pet  340;  United  States  v.  Arredon- 
do,  6  Pet.  729;  see,  also,  Orignon  v.  Astor,  2 
How.  338;  Hylton  v.  Broi^,  1  Wash.  (C.  C.) 
343.  "  -        ^' 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  action  in  ejectment,  it  was  conceded 
that  the  plaintiff  below  had  title  to  the  lot  in 
question,  and  should  recover  the  possession, 
unless  that  title  had  been  devested,  oy  certain 
judicial  proceedings  had  under  the  confisca- 
tion acts  of  Congress. 

These  proceedings  are  found  bv  special  pro- 
ceedings jof  the  jury  on  which  the  law  of  the 
case  was  submitted  to  the  supreme  court  of 
this  district  in  banc,  who  rendered  a  judg- 
ment in  favor  of  defendants. 

To  this  judgment,  the  plaintiff  prosecutes 
the  present  writ  of  error,  and  *the  ques-  [*344 
tion  for  our  consideration  is,  whether  the  con- 
fiscation proceedings,  as  found  in  the  special 
verdict,  devested  the  title  of  plaintiff  in  the  Iot» 

These  proceedings  do  not  come  before  us  on 
a  writ  of  error  &  correct  any  irregularities 
or  mere  errors  of  law  in  the  court  which  ren- 
dered the  judgment,  but  they  come  before  us 
collaterally  as  the  foundation  of  the  defend- 
ant's title. 

According  to  the  well-settled  doctrine  in 
such  cases,  no  error  can  be  regarded  here,  or 
could  have  been  considered  in  the  court  below 
on  the  trial,  that  does  not  go  to  the  extent  of 
showing  a  want  of  jurisdiction  in  the  court 
which  rendered  the  judgment  condemning  the 
property.  See,  Cooper  v.  Reynolds,  10  Wall. 
308,  19  L.  ed.  931,  and  the  numerous  cases 
there  cited. 

Counsel  for  the  plaintiff  in  error  recognize 
this  principle,  but  it  is  remarkable  wh<it  a 
number  of  supposed  errors  in  the  procoedings 
are  found  by  them  to  be  jurisdictional.  Al- 
most every  point  that  has  been  urged  in  the 
cases  of  Oamet  v.  17.  8.  ante,  79,  and  Miller  v. 
The  Same,  ante,  136,  on  a  writ  of  error  directly 
to  those  confiscation  proceedings,  is  here  relied 
on  as  sufficient  to  defeat  the  jurisdic'.ion. 
Looking  to  the  errors  alleged,  it  may  safely 
be  said  that  if  half  that  has  been  so  eamestlv 
urged  by  counsel  in  these  cases  be  well  foiinii- 
ed,  the  confiscation  acts  would  be  nugatory 
from  the  difficulty  of  putting,  them  judicially 
in  force,  though  their  constitutionality  were 
conceded. 

Undoubtedly,     by     the     individual,     wh<'se 
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property  is  thus  seised  and  condemned  for  acts 
of  hostility  to  his  government,  the  course  pur- 
sued would  be  scrutinized  with  an  eye  quick 
to  detect  errors,  and  it  is  not  strange  that  this 
critical  spirit  should  affect  the  argument  here. 
When  to  this  is  added  the  belief,  long  incul- 
cated, that  the  Federal  government,  however 
strong  in  a  conflict  with  a  foreign  foe,  lies 
manacled  by  the  Ck)nstitution  and  helpless  at 
the  feet  of  a  domestic  enemy,  we  need  not  be 
surprised  that  both  the  power  of  Ck)n;in:'es8  to 

Sass  such  a  law  as  tne  one  in  question, 
146*]  *and  the  capacities  of  the  courts  to  en- 
force it,  should  meet  with  a  stout  denial. 

But  we  do  not  believe  thnt  the  Con<^ress  of 
the  United  States,  to  which  is  confided  all  the 
great  powers  essential  to  a  perpetual  union — 
the  power  to  make  war,  to  suppress  insurrec- 
tion, to  levy  taxes,  to  make  rules  concerning 
captures  on  land  and  on  sea — is  deprived  of 
these  powers  when  the  necessity  for  their  ex- 
ercise is  called  out  by  domestic  insurrecHon 
and  internal  civil  war — when  states,  forgetting 
their  constitutional  obligations,  make  war 
aginst  the  nation,  and  confederate  together  for 
its  destruction. 

And  we  are  further  of  opinion  that  where 
the  constitutionality  of  the  confiscation  acts 
being  established,  we  are  Called  upon  to  sit  in 
review  on  the  judicial  proceedings  of  the  in- 
ferior courts  in  the  enforcement  of  those  stat- 
utes, that  we  are  to  be  governed  by  the  rea- 
sonable and  sound  rules  applicable  to  analo- 
gous cases  in  the  courts,  and  not  by. a  system 
of  procedure  so  captious,  so  narrow,  so  diffi- 
cult to  understand  or  to  execute,  as  to  amount 
to  a  nullification  of  the  statute. 

The  framers  of  the  act  of  July  17,  1862,  ap- 
pear to  have  anticipated  much  of  what  has 
been  since  urged  in  regard  to  the  mode  of  pro- 
ceeding in  the  execution  of  that  statute.  See- 
ing very  clearly  that  the  cases  of  seizure  un- 
der the  law  would  be  mainly  on  land  and 
would  not,  in  that  case,  be  cognizable  as  ad- 
miralty cases,  and  that  being  founded  on  the 
principle  of  confiscating  enemy  property,  they 
were  not  strictly  revenue  cases;  tneir  atten- 
tion iiras  called  to  the  proper  mode  of  proced- 
ure in  the  enforcement  of  the  law. 

As  the  act  was  designed  to  introduce  the 
principle  of  confiscating  enemy  property  seized 
on  land,  like  that  seized  on  water,  applying 
confiscation,  however,  to  the  property  of  a  lim- 
ited class  of  enemies,  instead  of  to  all  enem'e% 
it  was  conceived  that  the  proceeding  should  be, 
in  its  essential  features,  analogous  to  these 
which  the  courts  of  admiralty  were  accus- 
tomed to  use  in  property  captured  at  sea.  Tlie 
same  courts  were  to  have  jurisdiction,  the 
same  officers  were  to  administer  the  law,  and, 
340*]  as  those  courts  were  •already  in  pos- 
session of  jurisdiction  in  revenue  and  admir- 
alty cases,  and  as  the  analogies  of  those  cases 
to  the  new  jurisdiction  conferred  were  sup- 
posed to  present  a  mode  of  enforcing  the  law 
adapted  to  the  latter  in  their  main  features,  it 
was  enacted  that  the  proceedings  under  the 
statute  should  conform,  as  near  as  might  be, 
to  proceedings  in  admiralty  or  revenue  cases; 
and,  foreseeing  also  that  iii  some  respects  they 
could  not  be  strictly  so  conformed,  the  statute 
authorized  the  courts  to  make  such  orders, 
establish  such  forma  of  decrees  and  sale,  and 
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direct  such  deeds,  when  real  estate  shall  be  the 
subject  of  sale,  as  shall  fitly  and  efficiently  ef- 
fect the  purposes  of  the  act. 

Unquestionably,  it  was  within  the  power  of 
Ck>ngress  to  provide  a  full  code  of  procedure 
for  these  cases,  but  it  chose  to  give  a  direction 
on  the  subject  which,  adopting,  as  a  gener  1 
rule,  a  well-established  system  of  administer- 
ing the  law  of  capture,  looked  to  the  fact  that 
departures  from  that  system  might  be  neces- 
sary, and  invested  the  courts  with  a  discretion 
in  that  regard. 

Five  or  six  cases  arising  under  this  statute 
were  argued  before  us  at  the  last  term,  anJ« 
appreciating  both  the  difficulty  and  the  impor- 
tance of  some  of  the  pmnts  raised  in  argu- 
ment, they  were  all  ordered  to  be  argued  again 
at  this  term,  and  have,  imder  that  order,  been 
ably  and  fully  reargued.  They  have  all  been 
disposed  of  but  this,  and  the  court  have  not 
hesitated,  where  there  was  a  substantial  de- 
parture from  the  mode  of  proereding  directed 
by  the  statute,  to  reverse  tlu»  decree  of  the 
courts  below  in  the  cases  which  were  here  on 
error  to  those  proceedings.  And  when  we 
have  found  the  proceedings  to  be  conformable 
to  the  course  of  procedure  of  revenue  and  ad- 
miralty cases,  we  have  held  the  deci^ees  to  be 
valid.  The  cases  thus  decided,  and  especially 
the  case  of  Miller's  Ewecutora  v.  United  Staeg^ 
in  effect,  dispose  of  all  the  objections  tiken  to 
the  action  of  the  court  in  this  case,  even  if 
that  action  were  here  for  review  directly,  in- 
stead of  being  presented  collaterally  in  an- 
other suit. 

But,  as  one  point  was  much  and  eamrstly 
pressed  as  peculiar  to  this  case,  and  as  cm- 
elusive  against  the  validity  of  *the  [*347 
confiscation  proceedings,  that  point  will  be  fur* 
ther  considered. 

It  is  argUed  that  there  was  no  sudi  judicial 
seizure  of  the  land  which  was  condemned  and 
sold  as  to  bring  it  within  the  jurisdiction  of 
the  court. 

The  record  shows  that  the  marshal  of  the 
District  of  Columbia,  in  which  court  the  pro- 
ceeding was  had,  and  within  the  territorial  ju- 
risdiction ai  which  court  the  land  was  tituateJ, 
did  seize  the  land  under  the  instruction  of  the 
attorney  of  the  United  States  for  the  district. 
No  objection  is  made  that  this  seizure  was  not 
full  and  complete.  The  order  of  the  district 
attorney  was  directed  to  the  marshal  of  the 
District  of  Columbia  and  described  th?  prop- 
erty to  be  seized,  and  stated  that  the  se'zure 
was  to  be  made  for  the  purpose  of  institu  ing 
proceedings  for  its  condemnation  under  t  e 
act  of  July  17,  1862.  The  marshal  relumed  on 
this  paper  that  he  had  seized  the  property  and 
given  notice  to  the  tenants  in  possession,  and 
he  makes  a  part  of  this  return  the  noUoe 
served  on  the  occupants  of  the  premises,  in 
which  he  states  that  it  is  to  be  held  subject  to 
the  order  of  the  United  States  district  oourt 
for  the  District  of  Columbia.  After  this  tlie 
libel  was  duly  filed  in  that  court,  and  a  moni- 
tion was  issued  from  it  to  the  same  marshal, 
ordering  him  to  give  due  notice  and  to  attach 
the  property  and  to  detain  the  same  in  his 
custcKiy  until  the  further  order  of  the  court  in 
the  premises.  To  this  monition  no  return  was 
made  by  the  marshal  except  a  certificate  of 
publication .  of  notice. 
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The  proposition  of  the  plaintifTt  counsel  ia» 
that  because  no  return  of  the  marshal  was 
made  Uiat  he  seised  the  property  under  this 
monition,  the  court  had  no  jurisdiction  of  the 
ease,  and  its  subsequent  condemnation  and  sale 
wtm  Toid. 

When  we  consider  that  it  was  the  same  offi- 
cer and  the  same  indiyidual  who  had  already 
seized  the  property,  and  had  it  in  his  control 
and  possession,  and  that  his  statement  to  that 
effect  was  before  the  courts  with  the  addition 
that  he  held  it  subject  to  the  order  of  the 
court,  that  he  was  the  only  executive  officer  (f 
348^]  the  court  who  could  make  the  ^seizure, 
the  point  raised  seems  to  be  as  narrow  and  un- 
substantial as  the  second  seizure  would  be 
useless. 

The  argument  is  based  upon  the  analogy  of 
revenue  seizures,  which  are  always  of  personal 
and  moveable  property,  and  which  are  always 
made  in  the  first  instance  by  some  other  officer 
or  individual  than  the  marshal,  and  which  must 
be  taken  possession  of  by  the  marshal  as  the 
representative  of  the  court.  This  is  usually 
done  under  a  process  of  the  court  for  the  pur- 
pose of  bringing  the  property  under  its  recog- 
niKd  control.  And  this  is  at  once  the  reason, 
and  suggests  the  limit  of  the  two  seizures  in 
revenue  cases  so  much  relied  on  by  counsel. 

Now,  suppose  the  property  in  this  case  had 
been  personal  property,  how  could  the  marshal 
make  a  seizure  of  that  which  was  already  in  his 
manual  possession  f  Whose  possession  would  he 
displaoe  f  Could  one  hand  represent  the  seizure 
vnaer  the  monition  and  the  othejr  the  seizure 
under  the  act  of  Congress?.  And  can  it  be  se- 
riouslv  contended  that  this  must  be  done  to 
give  the  court  jurisdiction,  when  the  officer  of 
the  eourt  held  the  property  already  for  condem- 
nation or  discharge  as  the  court  might  order  f 
It  may,  however,  be  said  that  he  should  have 
made  return  of  the  writ,  that  he  had  seized  and 
hdd  the  property  under  that.  Such  a  return 
as  to  seizure  would  have  been  false,  because  he 
had  seized  it  before  and  could  make  no  second 
seicure,  in  fact,  by  taking  it  from  his  own  pos- 
session. And  he  had  already  informed  the 
eourt  that  he  had  detained  the  property  subject 
to  its  order. 

The  proceeding  inaugurated  by  the  district 
attorney  is  designed  to  bring  the  property  be- 
fore the  court.  It  can  have  no  other  purpose 
or  end  unless  it  is  released  by  his  order.  The 
cUstrict  attorney  and  the  marshal  are  both  of- 
ficers of  the  court,  and  for  that  reason  are  se- 
lected to  institute  the  proceeding  by  which  the 
power  of  the  court  is  called  into  exercise. 
When,  therefore,  the  property  is  in  the  course 
of  this  proceeding  seized  by  the  marshal,  and 
when  with  the  filing  of  the  libel  all  that  has 
been  done  is  brought  before  the  court  and  it 
adopts  and  recognizes  this  seizure,  the  property 
849*]  *is  held  by  him  subject  to  the  order  of 
the  court,  and  is  under  its  control,  and  no  sec- 
ond seizure  by  the  same,  officer  can  be  necessary. 
In  regard  to  real  estate,  the  argument  is.  still 
more  forcible.  The  remarks  of  this  court  in 
Cooper  V.  Reynold$,  already  cited,  are  directly 
in  point.  Speaking  of  the  various  modes  of 
acquiring  jurisdiction,  it  was  there  said,  that 
"While  the  general  rule  in  regard  to  jurisdic- 
tion ffi  rem  requires  the  actual  seizure  and  pos- 
session of  the  ree  by  the  officer  of  the  court. 
11  Waix. 


such  jurisdiction  may  be  acquired  by  acts  which 
are  of  equivalent  import,  and  which  stand  for 
and  represent  the  dominion  of  the  court  over 
the  thing,  and  in  effect  subject  it  to  the  control 
of  the  court.  Among  this  latter  class  is  the 
levy  of  a  writ  of  attachment  or  seizure  of  retd 
estate,  which  being  incapable  of  removal,  and 
being  within  the  territorial  jurisdiction  of  the 
court,  is,  for  all  practical  purposes,  brought 
under  the  jurisdiction  of  the  court  by  the  of- 
ficer's levy  of  the  writ  and  return  of  that  fact 
in  the  court." 

When,  therefore,  the  officer,  as  in  this  case, 
had  seized  the  property  for  condemnation,  and 
had  made  known  that  fact  to  the  court,  it  was 
quite  certain  that  it  would  be  within  reach  of 
its  process  when  condemned  for  sale,  and  when 
it  became  necessary  to  put  the  purchaser  in 
possession  of  it.  No  change  of  the  title  or  pos- 
session could  be  made,  pending  the  judicial 
proceedings,  which  would  defeat  the  final  de- 
cree. The  seizure  was,  therefore,  in  our  judg- 
ment, sufficient  to  subject  the  land  to  the  juris- 
diction of  the  court. 

The  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  «,  therefore^  affirmed, 

Mr.  Justice  DatIs,  concurring: 

I  concur  in  the  judgment  entered  by  the 
court  in  this  case,  though  I  have  not  been  able 
to  concur  in  all  that  is  said  by  the  court  in  its 
opinion. 

Mr.  Justice  Field,  dissenting: 

I  an\  compelled  to  dissent  from  the  judgment 
of  the  court  in  this  case. 

*I  agree  with  the  majority,  that  as  [*350 
the  decree  of  confiscation,  under  which  the  de- 
fendant asserts  title  to  the  demanded  premises, 
comes  before  us  collaterally,  it  cannot  be  at^ 
tacked  for  mere  errors  or  irregularities,  com- 
mitted in  the  nroffress  of  the  cause  in  which 
it  was  rendered.  It  can  be  only  attacked  for 
defects  which  go  to  the  jurisdiction  of  the  court, 
either  over  the  subject-matter  or  the  parties,  or 
to  render  the  particular  decree.  It  is  not  strict- 
ly correct  to  say  that,  if  the  jurisdiction  over 
the  subject-matter  and  the  parties  exists  in  a 
particular  case,  any  defect  in  the  decree  ren- 
dered can  only  be  taken  advantage  of  on  ap- 
peal or  by  direct  proceedings.  That  jurisdic- 
tion may  exist  and  yet  the  decree  may  be  so 
variant  from  that  which  the  court  was  author- 
ized to  pronounce,  as  to  be  void  on  its  face.  If 
the  law,  for  example,  authorizes  a  pecuniary 
fine,  the  court  cannot  award  imprisonment.  If 
the  law  directs  only  damages  to  be  assessed,  the 
court  cannot  decree  a  specific  performance.  If 
the  law  declares  that  only  a  life  estate  shall  be 
confiscated,  the  court  cannot  disregard  its  limi- 
tation and  condemn  the  fee.  The  judgments  in 
such  cases  would  be  void  in  whole^or  in  partL 
notwithstanding  complete  jurisdiction  was  had 
over  the  subject  and  the  parties  in  controversy. 
There  are  certain  limitations  to  the  action  of 
courts  even  after  they  have  acouircjl  jurisdic- 
tion which  they  cannot  transcena  without  open- 
ing their  judgments  to  collateral  attack.  In 
other  words,  jurisdiction  over  the  subject-mat- 
ter and  parties  does  not  authorize  a  judgment 
in  the  case  of  any  and  every  kind. 

All  reasonable  presumptions  are  indulged  in 
support  of  judgments  when  collaterally  at- 
tacked.   So  large  are  these  presumptions  that 
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they  generally  answer  as  an  explanation  for  the 
absence  of  all  matters  in  the  record,  which  are 
required  to  be  taken  before  the  judgment  can 
be  lawfully  entered.  As  the  presumptions  are 
indulged  to  supply  the  absence  of  averments  of 
tho  particular  facts  presumed,  they  cease  to  be 
received  when  the  contrary  of  the  particular 
supposed  facts  appears.  Thus,  when  a  rec(»rd 
of  a  judgment,  rendered  in  an  action  at  law 
351*]  upon  an  issue  joined  between  •the  par- 
ties, is  produced,  in  which  no  verdict  of  a  jury 
or  finding  of  the  court  appears,  upon  the  ex- 
istence o?  which  alone  the  judgment  could  be 
entered,  it  will  be  presumed  that  such  verdict 
or  finding  was  had.  But,  on  the  other  hand,  if 
it  affirmatively  appear  in  the  record  that  no 
such  proceeding  was  had,  the  judgment  may  be 
attacked  as  having  been  rendered  without  au- 
thority. It  is  of  ho  avail,  then,  to  invoke  the 
doctrine  that  a  judgment  cannot  be  collaterally 
assailed.  The  doctrine  does  not  apply  to  a  case 
of  this  kind,  for  the  record  itself  establishes  the 
invalidity  of  the  judgment  produced . 

The  objections  which  I  make  to  the  decree, 
upon  which  the  defendant  asserts  title,  go  to 
the  jurisdiction  of  th*»  court  over  the  property 
condemned,,  to  its  jurisdiction  to  enter  the  de- 
cree rendered,  and  to  the  validity  of  the  act  of 
July  17th,  1862.  Similar  objections  were 
taken  by  me  in  a  dissenting  opinion  to  the  de- 
<Tre  in  the  case  of  ^filler  v.  IT.  8.  ante,  135, 
recently  decided,  but  the  importance  I  attach 
to  them  justifies  their  further  elucidation. 

First,  a?*  to  the  jurisdiction  of  the  court  over 
the  property.  The  executive  seizure  of  the 
property  required  by  the  act  of  Confess  is 
|;reliiiiiiinry  to  the  commencement  of  judicial 
proceedings  for  its  forfeiture.  "After  the  same 
shall  have  been  seized"  says  the  statute,  "pro- 
ceedings shall  be  instituted."  Now,  when  the 
executive  Reismre  in  this  case  was  made,  what 
was  the  condition  of  the  property  before  judicial 
proceedings  were  taken ?  Was  it  in  the  custody 
of  the  court?  Clearly  not.  As  yet  the  court 
had  nothing  to-  do  with  it^— no  more  than,  be- 
fore suit,  it  has  to  do  with  a  vessel  seized  by 
the  collector  for  a  violation  of  the  revenue  laws, 
or  brought  into  port  by  a  prize  crew  for  an  at- 
tempted breach  of  blockade.  The  fact  that  the 
marshal  was  employed  as  the  agent  of  the  Pres- 
ident in  making  the  seizure,  did  not  change  the 
position  of  the  property.  The  President  might 
have  selected  any  other  person  as  his  agent  with 
the  same  result.  He  might,  at  this  stage,  have 
released  the  property  from  seizure  upon  his 
own  volition,  without  interfering  with  the  au- 
thority of  or  coming  in  collision  with  the  court. 
352*]  As  yet  *no  relations  were  established  be- 
tween the  court  and  the  property  seized.  What- 
ever the  marshal,  in  makmg  the  preliminary 
seizure;  may  have  said  to  the  occupants  of  the 
premises  seized,  or  whatever  notice  he  may 
have  given  to  them,  whether  it  was  that  he  held 
the  property  subject  to  the  directions  of  the 
President,  or  to  the  order  of  the  district  court 
or  district  attorney,  in  nowise  aflfected  the  con- 
dition of  the  property,  or  created  any  relation 
between  it  and  the  court.  The  existence  of  any 
Huch  relation  did  not  depend  upon  the  declara- 
tion of  that  officer,  who  as  yet  was  not  acting 
under  any  judicial  process. 

The  next  proceeding  was  the  filing  of  the  libel 
of  information;  but  that  did  not  change  the  re- 
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latlon  between  the  court  and  the  property.    The 
libel  was  the  foundation  for  the  issue  of  the 
process   of   the   court   to   brine   the  property 
within  its  custody;  but,  of  itself,  without  such 
process,  it  worked  no  change  in  the  condition 
of  things.    When  was  it  ever  pretended  that 
the  mere  filing  of  a  libel,  without  the  issue  of 
process,  brought .  person  or  thing  into  the  cus- 
tody of  the  court?    When  the  libel  was  filed 
process  was  ordered,  and  process  was  issued, 
commanding  the  marshal  to  attach  the  property 
and  detain  the  same  in  his  custody.     By  at- 
tachment under  this  judicial  process,  had   it 
been  made,  tlie  court  would  have  acquired  juris- 
diction over  the  property,  for  it  is  by  seizure 
under  judicial  process,  and  that  alone,  that  the 
court  takes  the  rea  into  its  custody.     But  the 
process  thus  issued  was  never  served,  and  the 
jurisdiction  of  the    court    over    the  ,  property 
rested   upon    the    preliminary   seizure   alone. 
Andi  yet  we  are  told  by  the  majority  of  the 
court  that  the  objection  that  this  preliminarj 
seizure  was  insufficient  to  give  the  requisite  ju- 
risdiction, and  that  a  new  seizure,  under  judicial 
process,  was  necessary,  is  a  very  narrow  and  un- 
substantial objection.     I  answer,  that  no  objec- 
tion is  narrow  or  unsubstantial  ^hich  goes  to 
the  jurisdiction  of  the  court  to  forfeit  the  prop- 
erty of  a  citizen  upon  ex    parte    proceedings, 
without  a  hearing,  for  alleged  public  offenses  of 
which  he  is  assumed  to  l^  guilty,  because  he 
did  not  appear  to  a  citation,  which  the  law  pro- 
hibited from  being  communicated  *to   [*353 
him.    This  court  has  repeatedly  dismissed  writd 
of  error  because  tested  by  a  wrong  officer,  or 
made  returnable  on    a  day  other  than  the  first 
day  of  the  term,  or  because  they  did  not  em- 
brace all  the  parties  to  the  record ;  and  when  it 
has  been  urged  that  the  objections  taken  to 
them  were  extremely  narrow  and  unsubstantial, 
the  answer  has  been  that  nothing    oould    be 
treated  as  narrow  and  unsubstantial,  and  for 
that  reason  disregarded,  which  was  prescribed 
by  law  as  the  mode  of  exercising  the -appellate 
jurisdiction  of  the  court.     So  here,  nothing  can 
justly  be  considered  as  either  narrow  or  unsub- 
stantial which  is  required  by  law  to  give  juris- 
diction to  a  court  to  enforce  penal  s^tutes,  in 
the   absence   of   the   alleged   offenders  against 
their  provisions. 

Second,  as  to  the  jurisdiction  of  the  court 
to  render  the  decree  in  the  confiscation  case. 
The  act  of  Congress,  as  already  stated,  is  high- 
ly penal  in  its  consequences,  and  by  all  estab- 
lished canons  of  interpretation  should  be  strict- 
ly construed.  Kent,  Com.  376.  Its  every  re- 
quirement should  be  rigidly  exacted.  What, 
then,  are  its  rec^uiremcnts  ?  It  declares  that 
the  proceedings  instituted  for  the  condemna- 
tion .of  the  property  seized  shall  conform  as 
nearly  as  may  be  to  proceedings  in  admiralty 
or  revenue  cases,  and  if  the  property  shall  be 
found  to  have  fielonged  to  a  person  engaged  in 
the  rebellion,  or  who  has  given  aid  and  comfort 
thereto,  the  same  shall  be  condemned. 

As  the  proceedings  in  the  case  upon  which 
the  defendant  relies  related  to  land,  tney  should 
have  conformed,  according  to  those  provisions, 
as  nearly  as  practicable  to  proceedings  in  rev- 
enue cases.  Now,  the  statute  of  1789  pre- 
Hcribes  the  proceedings  in  these  cases,  and  de> 
Clares  that  after  default  is  made  in  one  of  them, 
"the  court  shall  proceed  to  hear  and  determine 
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the  cause  according  to  law/'  a  clause  which  has 
be«n  judicially  held,  and  in  my  opinion  cor- 
rectly held,  to  make  it  imperative  upon  the 
court  that  there  shall  be  some  lien  ring  before  a 
decree  of  forf*»iture  is  rendered,  nnd  "the 
854*]  •court  will  require,"  says  Mr.  Justice 
>|»raxuc.  ill  mic\\  e-i-es,  "the  pro^t-eiuor  to  intro- 
duce full  proof  of  the  allegations  in  the  libel 
whenever  the  circumstances^  shall  made  it  rea- 
sonable."    U,  8.  V.  Lion,  1  Sprague,  400. 

If  we  consider  the  provision  of  the  law  ol 
1789,  and  the  provision  of  the  act  of  1862,  for 
a  finding,  it  seems  impossible  to  escape  the 
oonclusion  that  a  finding  upon  hearing  is  an 
essential  prerequisite  to  any  decree  of  forfeit- 
ure in  these  confiscation  cases.  The  authority 
to  render  the  decree  is  in  express  terms  made 
conditional  upon  a  particular  fact  being  found. 
If  the  fact  designated  be  found,  says  the  stat- 
ute, the  property  shall  be  condt>inned,  which  is 
equivalent  to  declaring  that  if  such  fact  be  not 
found,  no  condemnation  shall  be  decreed.  As 
the  record  produced  in  the  cjise,  upon  which  the 
defendant  relies,  shows  that  no  hearing  was 
had  and  no  finding  was  made,  the  decree  of  for- 
feiture rendered  therein  appears  to  me  to  be  an 
act  of  judicial  usurpation. 

Third,  as  to  the  \'alidity  of  the  clauses  of  the 
act  of  1862,  providing  for  the  seizure  and  con- 
fiscation of  the  property  of  reliels.  This  point 
I  have  already  considered  at  length  in  the  dis- 
senting opinion  in  Miller  v..  V,  §.,  and  I  shall 
only  add  a  few  words.  In  that  dissenting  opin- 
ion I  expressly  stated  that  it  had  been  held 
that  when  the  late  Rebellion  assumed  the  pro- 
portions of  a  territorial  civil  war,  the  inhabi- 
tants of  the  Confederate  States  and  the  inhabi- 
tants of  the  loyal  states  been  me  reciprocally 
enemies  to  each  other,  and  that  the  inhabitants 
of  the  Confederate  States  engaged  in  the  Rebel- 
lion, or  giving  aid  and  comfort  thereto,  were 
flt  the  same  time  amenable  to  the  munioinal 
law  as  reb<ds.  nnd  that  the  correctness  of  tliis 
determination  was  not  disputed;  that  the  ques- 
tion was,  not  as  to  the  right  of  Congit»ss  to 
adopt  either  of  these  courses,  but  what  course 
had  Congress,  by  its  legislation,  authorized. 
If  is  indisputable  that  whatever  Conjn'ess  may 
anthorize  to  be  done,  by  the  law  of  nations,  in 
the  prorveciition  of  war  against  an  independent 
nation,  it  may  authorize  to  be  done  when  en- 
355*1  gaged  in  the  prosecution  'of  a  territo- 
rial civil  war  against  the  domestic  enemies  of 
the  United  States.  I  contend  only  that  the 
limitations  which  the  law  of  nations  has  im- 
j>os*»d  in  the  conduct  of  war  between  independ- 
ent nations  should  apply  and  govern  the  Unit- 
ed States  in  whatever  war  they  may  prosecute. 

I  ilo  not  doubt,  and  have  never  doubted  for  a 
roommit.  that  the  United  States  possess  all  the 
power  neeeysnrA*  to  suppress  all  insurrections, 
however  formidable,  and  to  make  their  author- 
ity rc^speeteil  and  obeyed  throughout  the  limits 
of  the  Republic.  Biit  this  recognition  of  the 
power  of  the  government  cannot  be  i>ermitted 
to  preclude  a  comparison  of  all  legislation 
adopte<l  to  uphold  its  authority  with  the  Con- 
•titntion.  And  in'so  comparing  the  act  of  .July 
17.  18ri2,  I  am  unable  to  find  in  that  great  in- 
slrnniont  any  sanction  for  the  clauses  in  the 
.^ct  providing  for  the  sei/.ure  and  confiseation 
of  the  pro|H»rty  of  ptMsons  ehargeil  witli  partic- 
nl  ir  orinu'nal  acts.     1  do  not  find  it  in  the  wat 

II  Wall. 


powers  of  the  government,  for  they  sanction  only 
the  confiscation  of  the  property  of  public  ene- 
mies. I  do  not  find  it  m  the  municipal  power 
of  the  government  to  legislate  for  the  punish- 
ment of  crimes,  for  that  is  subject  to  limita- 
tions which  secure  to  the  accused  a  trial  by  a 
jury  of  his  peers  and  the  right  to  be  confronted 
with  the  witnesses  against  him. 

It  is  true,  as  already  stated,  that  enemies 
participating  in  the  Rebellion,  or  giving  aid  and 
comfort  thereto,  might  have  been  treated  at 
rebels  and  held  amenable  to  the  municipal  law. 
Yet  the  terms  "enemies"  and  "rebels"  are  not 
synonymous,  even  though  the  Rebellion  at- 
tained the  proportions  of  a  territorial  civil  war. 
A  permanent  resident  of  the  Confederacy  was 
an  enemy,  although  he  may  always  have  op- 
posed the  Rebellion  and  remained  loyal  in  his 
feeling  and  action  to  the  national  government. 
His  position  as  an  enemy  was  determined  by 
his  residence,  and  had  nothing  to  do  with  his 
personal  disposition  or  con<luct.  But  he  was 
not  a  rebel,  and  could  not  have  lieen  prosecuted 
as  such  unless  he  was  personally  guilty  of  trea- 
sonable acts. 

Congress  well  understood  the  distinction  be- 
tween enemies  and  rebels,  and  we  are  not  justi- 
fied in  supposing  that  it  intended  'to  [^356 
disregard  this  distinction,  in  its  legislation, 
even  were  that  practicable,  as  it  was  not. 

My  conclusion  is  that  the  judgment  of  the 
court  below  v.'a8  erroneous,  and  should  be  re- 
versed. 

I  am  authorized  to  say  that  Mr.  Justice 
Clifford  concurs  with  me  in  this  opinion. 


JOHN  H.  HARRINGTON,  Claimant  of  One 
Hundred  Twenty-four  Barrels  of  Distilled 
Spirits,  Plff,  in  Err., 

V. 

UNITED  STATES, 
and 
JOSEPH  A.  BOYDEX,  Claimant  of  One  Hun- 
dred Fifty-four  Barrels  of  Distilled  Spirits, 
Plff,  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C.  ''The  Di$tmefl  Spirits/*  11  Wall.  356- 

369.) 

Goods  fraudulently  removed  from  bonded  ware- 
house are  liable  to  forfeiture — repeal  of  stat- 
ute  hy  implication — Ipowlrdfje  of  arjent.  ef- 
fect of.  On  principal — confidential  information 
of  nijrnt  does  not  affect  princijml — yoods 
mixed  irith  others — effect  of,  on  forfeiture. 

•1.  The  acceptance  by  the  collector  of  a  false 
nnd  fraudiileot  bond,  given  f;?r  the  roraoval  of  dis- 
tilled spirits  from  a  iwnded  warehouse,  will  not 
prevent  a  forfeiture  of  such  spirits  under  the  4.'»th 
seetlon  of  the  internal  revenue  act  of  July  1.3.  18IIG. 
which  forfeits  •^distilled  spirits  found  elsewhere 
than  in  a  bonded  warehouse,  not  having  been  re- 
moved therefrom  accurdlng  to  law." 

2.  The  removal  win  be  illegal,  if  effected  by 
means  of  a  false  and  fraudulent  l)ond. 

3.  The  4S(h  section  of  the  internal  revenue  act 
of  June  .30.  1864.  as  amended  by  the  act  of  1866. 
which  forfeits  all  goods,  wares,  merchandise,  arti- 
cles, or  objects,  if  fotmd  In  possession  of  any  per- 
son in  fraud  of  the  internal  revenue  laws,  etc.,  is 
applicable  to  distilled  spirits,  notwithstanding  the 
forfeiture  of  spirits  Is  provided  for  in  a  distinct 
series  of  sections  relating  thereto,  in  the  same  law 
or  in  the  supplementary  law. 

4.  All  the  sections  can  stand  together ;  and  where 
that  is  the  case,  one  does  not  rep««al  or  supersede 


^Deadnotes  by  Mr.  Justice  BRAOLsr. 
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tbe  other,  as  repeals  by  Implication  are  not  fa- 
vored. 

5.  The  rule  that  notice  to  the  agent  is  notice  to 
the  principal,  applies  not  only  to  knowledge  ac- 
quired by  the  agent  in  the  particular  transaction, 
but  to  knowledge  acquired  by  him  in  a  prior  trans- 
action and  present  to  his  mind  at  the  time  he  is 
acting  as  such  agent;  provided  It  be  of  such  a 
character  as  he  may  communicate  to  his  principal, 
without  breach  of  professional  confidence. 

6;  Where  distilled  spirits,  forfeited  to  the  United 
States,  are  mixed  with  other  distilled  spirits  belong- 
ing to  the  same  person  (Ignorant  of  the  forfeiture) 
they  are  not  lost  to  the  government  by  such  mix- 
ture, either  on  principle  of  confusion  of  goods  or 
transmutation  of  species,  even  though  subsequently 
run  through  leaches  for  the  purpose  of  rectifica- 
tion. The  government  will  be  entitled  to  lU  pro- 
portion of  uie  result. 

[Nos.  124,  126.] 
Argued  Mar.  28,  1811.    Bedded  Apr,  10,  1877. 

iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Each  of  these  cases  arose  upon  an  informa- 
tion filed  in  the  district  court  of  the  United 
States  for  the  district  of  Massachusetts,  for 
the  forfeiture  of  a  certain  quantity  of  distilled 
spirits.  A  decree  having  been  entered  for 
such  forfeiture,  the  claimants  sued  out  a  writ 
of  error  to  the  circuit  court,  by  which  the  de- 
cree was  affirmed;  whereupon,  the  claimants 
sued  out  a  writ  of  error  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.   B.   M.   Morse,   Jr.,   for   plaintiffs   in 

error:  ,      ,         , 

The  principal  is  not  affected  by  the  knowl- 
edge of  the  agent,  unless  the  knowledge  is  ac- 
quired by  the  agent  while  in  the  employ  of  the 
principal,  and  in  the  course  of  the  very  trans- 
action in  which  he  is  employed. 

This  doctrine  was  laid-  down  in  1729,  in  Fite- 
geraid  v.  Fauconherge,  Fitzg.  211. 

In  Lowther  v.  Carlton,  2  Atk.  242,  Lord  Ch. 
J.  Hardwicke  said:  "If  a  counsel  or  attorney 
is  employed  to  look  over  a  title,  and  if  by  some 
other  transaction,  foreign  to  the  business  in 
hand,  has  notice,  this  shall  not  affect  the  pur- 
chaser." 

The  doctrine  was  reaffirmed  by  the  same 
judge  in  Warrick  v.  Warrick,  3  Atk.  294,  and 
in  Worsley  v.  Scarborough,  lb.  392:  by  Lord 
Erskine,  in  Hiern  v.  Mill,  13  Ves.  120,  and  by 
Lord  Eldon,  in  Mountford  v.  Scott,  3  Mndd.  34. 

In  Kennedy  v.  Qreen,  3  Myl.  k  K.  699,  Lord 
Brougham  held  that  a  client  was  not  to  be  held 
cognizant  of  a  fraud,  although  his  solicitor  was 
the  contriver  and  actor  in  the  same.,  because  the 
solicitor's  knowledge  was  not  obtained  in  the 
course  of  his  employment  for  that  clicut. 

See  also  Wilde  v.  *  Gibson,  1  H.  of  L.  Cas.  605. 

In  the  United  States  the  weight  of  authorit> 
is  in  support  of  the  same  doctrine.   . 

Bk,  V.  Payne,  25  Conn.  444;  Bfc.  v.  Davie,  2 
Hill,  451;  -V.r.  Cent.  Ins.  Co.  v.  NaVl  Prot. 
Ins.  Co.  20  Barb.  468;  Broi^  v.  Montgomery. 
20  N.  Y.  287;  Jackson  v.  Sharp,  9  Johns.  163; 
Hood  y.  Fahnestock,  8  Watts.  489;  Bracken  v. 
Miller,  4  Watts  &  S.  HI;  Winchester  v.  R.  Co. 
4  Md.  231;  Ins.  Co.  v.  Shriver,  3  Md.  Ch.  381; 
M'illis  V.  Vaimte.  4  Met.  (Ky.)  186;  Keenan 
V.  Ins.  Co.  12  la.  126;  Bierce  v.  Red  Bluff  Ho- 
tel Co.  31  Cal.  160. 

In  England,  however,  it  has  been  held  that, 
when  one  transaction  is  clearly  followed  by  and 
connected  with  another,  or  when  it  is  clear  that 
a  previous  transaction  is  present  to  the  mind  of 
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the  agent  when  engaged  in  another  transaction, 
there  is  no  ground  for  the  distinction  by  whicfi 
the  rule,  that  notice  to  the  agent  is  notice  to 
the  principal,  had  been  restricted  to  the  same 
transaction. 

Hargreaves  ▼.  Rothwell,  1  Keen,  158;  Lene- 
han  V.  McCabe,  2  Ir.  Eq.  342;  Fuller  v.  Bennett, 
2  Hare,  394;  Dresser  v.  iSoruiood,  17  C.  B.  (N. 
S.)   466. 

But  this  relaxation  of  the  rule  has  not  gen- 
erally obtained  in  the  United  States. 

Whether  a  person  had  knowledge  of  certain 
facts  is  purely  a  question  of  fact,  to  be  deter- 
mined by  a  jury  under  proper  instructions,  and 
it  should  not  be  laid  down  as  a  conclusive  pre- 
sumption  of  law  that  be  had,  because  his  agent, 
before  he  became  his  agent,  had  it. 

But  even  if  the  court  should  adopt  the  modi- 
fication of  the  rule  as  stated  in  Hargreaves  ▼. 
Rothwell,  and  Dresser  v.  Norwood,  and  ap- 
proved by  the  learned  judge  in  the  circuit  court, 
yet  instruction  of  the  learned  district  judge  was 
clearly  wrong,  as  he  failed  to  giv€i  the  qualifi- 
cation which  is  held  in  those  cases  to  be  essen- 
tial to  affect  the  principal  with  the  prior  knowl- 
edge of  his  agent,  to  wit:  that  it  must  appear 
that  the  previous  transaction  is  present  to  the 
mind  of  the  agent  when  engaged  in  another 
transaction,  or  that  one  transaction  is  clearly 
followed  by  and  connected  with  another,  so  that 
that  fact  may  be  necessarily  inferred. 

The  fourth  instruction  prayed  for  applies  to 
the  case  of  both  claimants. 

The  prayer  was  as  follows:  "That  if  a  por- 
tion of  the  spirits  proved  in  this  case  not  to 
have  paid  a  tax,  had  passed  through  the  recti- 
fiers in  which  there  were  other  spirits,  and  so 
become  mixed  with  them,  no  portion  of  the 
spirits  when  rectified  would  be  liable  to  forfeit- 
ure." 

Both  the  prayer  for  instructions,  and  the  in- 
struction of  the  prosidinfir  judge  in  the  district 
court,  assumed  that  the  spirits  were  mixed  with 
other  spirits  in  the  rectifiers,  so  that  they  could 
not  be  distinguished. 

The  presiding  judge  in  the  district  court  laid 
down  two  rules  to  the  jury: 

1.  That  if  the  spirits  were  mixed  with  other 
^spirits,  with  knowledge  of  the  fraud  committed, 
for  the  purpose  of  destroying  their  identity,  and 
were  so  mixed  that  they  could  not  be  distin- 
guished and  identified,  then  the  entire  quantity 
was  forfeited  to  the  United  States. 

2.  That  if  the  mixture  was  innocently  made, 
the  gov»»rnment  was  entitled  to  a  fair  propor- 
tion of  the  mixture. 

Both  of  these  rules,  it  is  submitted,  were  in- 
correct. 

There  is  no  more  odious  system  of  penalties 
than  the  forfeiture  of  property,  even  when  the 
express  terms  of  the  statute  compel  it :  and  yet 
here  it  is  proposed  to  go  beyond  the  language 
of  the  statute  and  forfeit  property  which  has  in 
no  way  offended  against  the  law. 

There  is  absolutely  nothing  in  the  charge  to 
instruct  the  jury  at  all,  on  the  basis  on  which 
they  were  to  estimate  the  fair  proportion  to 
which  the  government  was  entitled.  '  They 
were  left  to  estimate  in  such  way  as  seemed 
proper  to  them.  And  it  is  submitted,  that  even 
assuming  the  correctness  of  the  general  propo- 
sition of  the  court,  there  was  stui  a  want  of 
definiteness  and  exactness  in  the  instruction. 

78  U.  8. 
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The  doctrine  of  confutiion  of  goods,  as  stated 
either  in  the  civil  or  thr  common  law,  has  no 
application  in  a  proceeding  for  forfeiture  un- 
der a  criminal  statute. 

'"Penal  statutes  are  to  be  construed  strictly, 
and  cases  within  the  like  mischief  are  not  to  be 
drawn  within  a  clause  inclosing  a  prohibition 
or  a  forfeiture,  unless  the  words  clearly  com- 
prehend the  case." 

Storj',  J.,  in  The  Harriet,  1  Story,  255;  B.  P. 
Smith,  on  Stat,  and  Const.  Law,  723-725;  see 
also.  Duar.  Stat.  635-637,  and  the  following 
cases  there  cited: 

Warne  v.  Varley,  6  T.  R.  443;  R.  v.  Handy, 
6  T.  R.  286;  lUartin  v.  Ford,  6  T.  R.  101. 

The  difficulty  with  the  argument  for  the  gov- 
ernment on  this  point  is  tlint  it  sH^ks  to  extend 
the  provisions  of  the  statute  to  other  goods  than 
those,  in  terms  described.  It  alleges-  that  cer- 
tain spirits,  describing  them  in  their  informa- 
tion, have  not  paid  the  tax.  and  are  liable  to 
forfeiture.  The  evidence  ofTered  in  support  of 
this  charge  is,  that  the  spirits  soirxnl  are  not  the 
same  as  those  described  m  the  information.  It 
then  seeks  to  condemn  the  spirits  seized,  not  be- 
cause they  are  liable  to  forfeiture,  by  the  terms 
of  the  act,  but  because  some  of  their  original 
ingredients,  where  identity  is  lost,  were  so  lia- 
ble. The  ease  n)ay  be  >vithin  the  mischief  of 
the  statute,  but  is  clearly  not  covered  by  the 
terms,  at  least  not  by  the  terms  of  the  section 
under  which  this  information  is  drawn. 

Tlie  statute  authorizes  the  government,  in 
case  of  the  nonpa\7nent  of  the  taxes,  either  to 
proceed  against  them  for  forfeiture,  or  to  sell 
them  for  nonpayment  of  the  taxes,  and  apply 
the  proceeds  of  the  sale  to  the  payment  of  the 
taxes. 

When  goods  are  liable  to  forfeiture  under  a 
statute  giving  no  other  remedy  to  the  govern- 
ment, the  title  of  the  government  vests  where 
the  offense  subjecting  them  to  forfeiture  is  com- 
mitt«H]. 

But  whether  they  are  liable  to  forfeiture  or 
not,  at  the  option  of  the  government,  no  title 
can  vefit  until  that  option  has  bei'n  exorcised. 
In  this  case  it  wa«»  not  done  until  after  the  in- 
formation was  filed.  Tlierefore,  at  the  time  the 
mixture  ^^•as  made,  th*»  government  had  no  title 
to  any  part  of  the  spirits.  The  claimants 
mixed  different  spirits,  all  of  which  belonged 
to  them,  and  there  is  no  room  for  the  applica- 
tion of  the  doctrine  of  confusion,  which  assumes 
that  at  the  time  of  the  mixture,  part  of  the  in- 
grwlients  Ix'longed  to  one  pcTson  and  part  to 
another. 

If  the  title  of  the  government  vested  when 
the  offense  was  committed,  the  government  may 
•Mess  a  tax  on  its  own  property  and  distraint  it. 

S4^  Caldwen  V.  V,  S.  8  How.  300. 

Messrs.  Amos  T.  Akcrman,  Afty.  Gen.,  C.  H. 
HUl,  Asst,  Aity,  Ocn,,  and  B.  *H.  Briatow, 
Soliritor  Cen,  for  defendant  in  error: 

Tlie  instructions  with  regard  to  the  intermix- 
ture of  the  seized  spirits  with  others  were  suffi- 
ciently faivorable  to  the  eininiants.  Tlie  law  on 
till*  subject,  as  stated  by  Chancellor  Kent,  is 
as  follows: 

•With  respect  to  the  state  of  a  confusion  of 
;r€»o«l*.  where  those  of  two  persons  are  so  inter- 
mixed that  they  can  no  longer  be  diHtiii;:uishe<l, 
<aeh  of  them  has  an  e<iunl  interest  in  the  sub-  I 
u  it  a.M  tenants  in  common,  if  the  iiiiermixture 
11  Wall. 


was  by  consent.  But  if  it  was  wilfully  made, 
without  mutual  consent,  then  the  civil  law  gave 
the  whole  to  him  who  made  the  intermixtures, 
and  compelled  him  to  make  satisfaction  in  dam- 
aces  to  the  other  party  for  what  he  had  lost. 
The  common  law  gave  the  entire  property,  with- 
out any  account,  to  him  whose  property  was 
originally  invaded  and  its  distinct  character 
destroved." 

2  Kent,  Com.  (6th  ed.)  364;  WiUard  v.  Rice, 
11  Met.  403;  see  U.  8.  v.  Fifty-six  Barrels  of 
Whisky,  4  Int.  Rer.  Roc  106,  108. 

The  character  of  the  property  was  not 
changed. 

See  Cushing  v.  Breed,  14  Allen,  376. 

This  is,  undoubtedly,  in  one  sense,  a  penal 
statute,  but  it  is  not  a  statute  which,  therefore, 
is  to  lie  strictly  construed — a  point  too  often 
decided  to  be  now  open  in  this  court. 

Taylor  v.  U.  8,  3  How.  107,  210:  CUquot's 
Champagne,  3  Wall.  114,  18  L.  ed.  116;  Fenner- 
stein's  Champagne,  3  Wall.  145,  18  L.  ed.  121; 
b\  8.  V.  Hftdson,  1()  Wall.  306,  10  L.  ed.  037. 

In  mercantile  transactions,  and  in  other  cases 
of  the  purchase  and  sale  of  personal  property, 
the  knowledge  of  the  agent  is  knowledge  of  the 
principal. 

Sm.  Merc.  L.  175,  176;  Dresser  v.  yortoood, 
17  C.  B.  N.  S.  481. 

See,  likewise,  authorities  cited  by  Mr.  Justice 
Clifford,  10  Int.  Rev.  Rec.  165. 

Those  cases  which  deny  that  a  principal  can 
be  held  responsible  for  knowledge  of  his  agent, 
are  mostly  cases  of  the  relations  of  solicitor 
and  client,  and  refer  to  matters  of  titles  to  real 
estate.  The  question  involved  therein  seems  to 
have  been:  how  far  knowledge  in  the  agent,  of 
facts  which  would  charge  him  with  a  trust  in 
favor  of  third  parties,  can  bind  an  innocent 
party. 

Loirther  v.  Carlton,  2  Atk.  242:  Wanick  v. 
Warrick,  3  Atk.  204;  Mountford  v.  8cott,  3 
Madd.  34;  Hood  v.  Fahnestock,  8  Watts,  480; 
Bracken  v.  Miller,  4  Watts  &  S.   111. 

And  the  doctrine  formerly  prevalent  in  Eng- 
land has  been  greatly  qualified  by  recent  cases. 

Har greaves  v.  Rothirell,  1  Keen,  158;  Fuller 
V.  Benett,  2  Hare,  304. 

The  case  would  seem  to  fall  within  the  prin- 
ciple of  Hem  V.  }>!\chols,  1  Salk.  280. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  are  writs  of  error  to  the  circuit  court 
for  the  district  of  Massachusetts.  The  cases 
arose  as  follows:  the  collector  of  internal  reve- 
nue in  Boston  in  April,  1867,  seized  278  barrels 
of  distilled  spirits,  as  being  forfeited  by  re- 
moval from  a  bonded  warehouse,  without*  pay- 
ing the  tax  due  thereon.  Tlie  pluintifT  in  er- 
ror, Harrington,  claimed  124  barrels,  and  Boy- 
den,  154  barrels.  Upon  the  trial  of  the  cases, 
the  jury  found  against  50  Imrrels  claimed  by 
Harrington  and  against  all  the  barrels  claimed 
!>y  Boyden.  It  appeared  in  evidence  tlmt  in 
April,  1867,  a  large  quantity  of  spirits  was 
'vithdrawn  from  the  T'nite<l  States  bonde<l  ware- 
Iiouses  in  Boston,  upon  the  pretense  of  an  intent 
to  transport  the  same  to  Eastport,  for  exporta- 
tion thence.        *  - 

False  and  fi'audulent  bonds  were  given  there 
for.  and  the  spirits  were  never  attempted  to  be 
transported  to  Eastport.  but  were  removed  for 
consumption  and  sale  in  Boston  and  vicinitv. 
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359*  j  and  the  ^taxes  were  not  paid.  The  Gov- 
ernment  contended  that  tiie  spirits  seized  were 
parcel  of  this  lot^  and  that  the  claimants  were 
parties  to  or  cognizant  of  this  fraud.  ^  The 
claimants  contend^  that  part  of  the  spirits  in 
controversy  were  not  a  portion  of  the  spirits 
fraudulently  withdrawn,  out  were  from  differ- 
ent and  distinct  lots,  and  that  the  spirits 
claimed  by  Harrington  had  been  rectified  in 
leaches  in  which  various  lots  were  mixed,  in- 
cluding, possibly,  some  of  the  lot  fraudulently 
withdrn\\'n,  which  it  was  impossible  to  identify. 
They  further  claim  that  the  spirits  were  bought 
in  open  market,  without  knowledge  of  the  fraud, 
and  that  such  of  the  fraudulent  lot  as  Harring- 
ton had  bought,  he  had  bought  through  Boy- 
den  as  his  a<*ent.  Evidence  was  given  on  both 
sides,  tending  to  prove  these  several  points. 

The  claimants  insist,  in  the  first  place,  that 
no  recovery  can  be  had  under  the  information 
on  the  conceded  facts  of  the  case^  The  infor- 
mation contained  three  counts  relied  on;  one 
on  section  46  of  the  act  of  July  13,  1866,  and 
two  on  section  48  of  the  act  of  June  30,  1864, 
as  amended  by  act  of  July  13,  1866.  The  first- 
named  section  declares  that  "all  distilled 
spirits  found  elsewhere  than  in  a  bonded  ware- 
house, not  having  been  removed  from  such 
warehouse  according  to  law,  and  the  tax  im- 
posed by  law  not  having  been  paid,  shall  be 
forfeited."  The  first  count  charges  that  the 
spirits  in  question  were  thus  found.  It  is  in- 
sisted that  they  were  removed  according  to 
law. 

We  do  not  think  that  a  removal  procured  by 
a  false  and  fraudulent  bond,  though  accepted 
by  the  collector,  was  a  removal  according  to 
law.  and  \vc  fail  to  perceive  how  the  spirits 
which  were  thus  withdrawn  from  the  bonded 
warehouse  can  be  exempted  from  the  operation 
of  tin?*  section. 

Tlie  other  section,  on  which  the  second  and 
third  count«»  were  framed,  declares  that  "all 
goods*,  wares,  mercliandise^  articles,  or  objects, 
on  which  taxes  are  imposed  bj'  the  provisions 
of  law,  winch  shall  be  found  in  the  possession 
or  custody,  or  within  the  control  of  any  person 
or  persons  in  fraud  of  the  internal  *  revenue 
lows,  or  with  design  to  avoid  payment  of  said 
taxes,  may  be  seized,  etc.,  and  shall  l)e  forfeited 
1o  the  United  States."  It  is  insisted  that  this 
section  does  not  apply  to  distilled  spirits,  inas- 
much as  they  are  provided  for  in  a  different 
part  of  the  act  by  a  distinct  series  of  sections. 

An  examination  of  the  act  of  1864  will  show 
that  the  first  fifty- two  sections  are  of  a  gen- 
365*]  erail  character,  intended  to  'apply  to  all 
taxes  imposed  by  the  act,  and  that  the  48th 
section  is  especially  of  that  character,  and  ap- 
plies to  distilled  spirits  as  well  as  all  other 
articles.  By  the  act  of  1866,  tnis  section  was 
amended  in  a  manner  not  material  to  the  ques 
tion  at  issue.  When  thus  amended  it  still 
stood  as  it  did  before,  having  the  same  office 
and  the  same  general  application.  The  addi- 
tion in  the  act  of  1866  of  several  new  sections 
relating  to  the  removal  of  distilled  spirits  from 
a  bonded  warehouse,  and  ini posing  penalties 
and  forfeitures  for  giving  fraudulent  bonds  for 
that  purpose,  or  for  illegal Iv  removing  the 
ppirits,  iloes  not  de|)rive  the  4St]i  section  of  the 
net  of  1864  of  its  ueneral  applicition.  There 
is  nothing  incongruous  or  repugnant  between  it 
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and  the  new  sections.  Both  can  stand,  and  an 
information  may  be  founded  on  both  or  either, 
whenever  the  facts  will  admit.  It  is  a  very 
common  thing  for  cumulative  remedies  to  be 
thus  provided.  The  act  of  1868,  which  revises 
the  entire  revenue  law  relating  to  spirits  and 
tobacco,  furnishes  a  striking  instance  of  this. 
After  providing  for  a  large  number  of  specific 
forfeitures,  or  forfeitures  for  specific  breaches 
of  the  law,  it  follows  up  the  subject  by  sec- 
tions of  the  most  general  nature,  so  framed  as 
not  to  admit  of  any  possible  escape  or  evasion, 
and  which  necessarily  include  most  of  the  cases 
before  specifically  provided  for.  Statutes  in 
pari  materia,  like  the  acts  of  1864  and  1866, 
are  to  be  construed  together,  and  repeals  by  im- 
plication are  not  favored  if  the  acts  can  reason- 
ably stand  together. 

The  other  points  made  by  the  claimants  rfr 
late  to  the  charge  given  by  the  court  to  the 
jury.  Passing  over  the  first  and  second  in- 
structions prayed  for,  which  are  not  insisted 
on,  and  are  not  tenable  if  they  were,  the  third 
and  fourth  demand  attention.  The  substance 
of  the  third  instruction  praved  for  was :  that  if 
the  spirits  were  removed  from  the  warehouse 
according  to  the  forms  of  law,  and  the  claim- 
ants bought  them  without  knowledge  of  the 
fraud,  they  were  not  liable  to  forfeiture.  The 
court  charged  in  accordance  with  this  prayer 
with  this  qualification,  that  if  Boyden  bought 
the  spirits  as  agent  for  Harrington,  and  was 
'cognizant  of  tne  fraud,  Harrington  [*366 
would  be  bound  by  his  knowledge.  The  claim- 
ants insist  that  this  is  not  law. 

The  question  how  far  a  purchaser  is  affected 
with  notice  of  prior  liens,  trusts,  or  frauds,  by 
the  knowledge  of  his  agent  who  effects  the  pur- 
chase, is  one  that  has  been  much  mooted  in 
£ngland  and  this  country.  That  he  is  bound 
and  affected  by  such  knowledge  or  notice  as  his 
agent  obtains  in  negotiating  the  particular 
transaction,  is  everywhere  conceded.  But  Lord 
Hardwicke  thought  that  the  rule  could  not  be 
extended  so  far  as  to  affect  the  principal  by 
knowledge  of  the  agent  acquired  previously  in 
a  different  transaction.  M'arrick  v.  WarricL, 
3  Atk.  290.  Supposing  it  to  be  clear  that  the 
agent  still  retained  the  knowledge  so  formerly 
acquired,  it  was  certainly  making  a  very  nice 
and  thin  distinction.  Lord  Eldon  did  not  ap- 
prove of  it.  In  Mountford  v.  Scott,  1  Turn.  & 
R.  274,  he  says:  "It  may  fall  to  be  considered 
whether  one  (i-ansaction  might  not  follow  so 
close  upon  the  other  as  to  render  it  impossible 
to  give  a  man  credit  for  having  forgotten  it. 
1  should  be  unwilling  to  go  so  far  as  to  say, 
that  if  an  attorney  has  notice  of  a  transaction 
in  the  morning,  he  shall  be  held  in  a  court  of 
equity  to  have  forgotten  it  in  the  evening;  it 
must  in  all  cases  depend  upon  the  circumstan- 
ces." The  distinction  taken  by  Lord  Hard- 
wicke has  since  been  entirely  overruled  by  the 
Court  of  Exchequer  Chamber  in  the  case  of 
Dresser  v.  Norwood,  17  Com.  B.  N.  S.  466.  So 
that  in  England  the  doctrine  now  seems  to  be 
established,  that  if  the  agent,  at  the  time  of 
effecting  a  purchase,  has  knowledge  of  any 
prior  lien,  trust  or  fraud,  affecting  the  prop- 
erty, no  matter  when  he  acquired  such  knowl- 
edge, his  principal  is  affected  thereby.  If  he 
:ieqnire  the  knowledge  when  he  effects  the  pur- 
eliaso,  no  question  can  arise  as  to  his  having  it 
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at  that  time;  if  he  acquired  it  previous  to  the 
purchase,  tlie  presumption  that  ne  still  retains 
It,  and  has  it  present  to  his  mind,  will  depend 
on  the  lapse  of  time  and  other  circumstances. 
Knowledge  communicated  to  the  principal  him- 
self he  is  bound  to  recollect,  but  he  is  not  bound 
367*]  by  knowledge  communicated  to  his*agent 
unless  it  is  present  to  the  agent's  mind  at 
the  time  of  effecting  the  purchase.  Clear  and 
satisfactory  proof  that  it  was  so  present  seems 
to  be  the  only  restriction  required  by  the  Eng- 
lish rule  as  now  understood.  With  the  quali- 
fication that  the  agent  is  at  liberty  to  communi- 
cate his  knowledge  to  his  principal;  it  appears 
to  us  to  be  a  sound  view  of  the  subject.    The 

fpneral  rule  that  a  principal  is  bound  by  the 
nowledce  of  his  asent  is  based  on  the  principle 
of  law,  that  it  is  the  asent's  duty  to  communi- 
cate to  his  principal  tne  knowledge  which  he 
has  respecting  the  subject-matter  of  negotia- 
tion, and  the  presumption  that  he  will  perform 
that  dutj.  Wlien  it  is  not  the  agent's  duty  to 
oomniunicate  such  knowledge,  when  it  would 
be  unlawful  for  him  to  do  so,  as,  for  example, 
when  it  has  been  acquired  confidentially  as 
attorney  for  a  former  client  in  a  prior  transac- 
tion, the  reason  of  the  rule  ceases,  and  in  such 
a  case  an  agent  would  not  be  expected  to  do  that 
which  would  involve  the  betrayal  of  profes- 
sional confidence,  and  his  principal  ought  not 
to  be  bound  by  his  aunt's  secret  and  confiden- 
tial information.  This  often  happened  in  the 
case  of  larpe  estates  in  England,  where  men  of 
great  professional  eminence  were  frequently 
consulted.  They  thus  became  possessed,  in  a 
confidential  manner,  of  secret  trusts  or  other 
defects  of  title,  which  they  could  not  honorably, 
if  they  ooiild  legally,  communicate  to  subse- 
quent clients.  This* difficulty  presented  itself 
to  I^rd  Hardwicke's  mind,  and  undoubtedly  lay 
at  the  l>ottom  of  the  distinction  which  he  estal>- 
lishei).  Had  he  confined  it  to  such  cases,  it 
would  have  been  entirely  unexceptionable. 

Tlie  general  tendency  of  decisions  in  this 
country  has  been  to  adopt  the  distinction  of 
Lord  Hiirdwicke)  but  it  has  several  times  been 
held}  in  consonance  with  Lord  Eldon's  sugges- 
tion, tliat  if  the  agent  acquired  his  information 
so  recently  as  to  make  it  incredible  that  he 
should  have  forgotten  it,  his  principal  will  be 
bound.    This  is  really  an  abandonhient  of  the 

grinciple  on  which  the  distinction  is  founded, 
torv,  Ag.,  $  140;  Hovey  v.  Blanchard,  13  N. 
H.  14.5:  Patten  v.  Ins,  Co.  40  N.  H.  145; 
368*]  *Hart  v.  Bank,  33  Vt.  252.  The  case 
last  cited  adopts  the  rule  established  by  the 
case  of  Dresser  v.  Norwood.  Other  cases,  as 
that  of  Bank  of  the  U.  S*  ▼.  Davis,  2  Hill,  452; 
X.  Y.  Cent,  Ins,  Co,  v.  Protection  Ins,  Co, 
20  Barb.  408,  adhere  to  the  more  rigid  view. 
See  cam**  collected  in  note  to  American  edition 
of  17  Com.  B.  Rep.  (N.  8.),  482,  and  Mr.  Jus- 
tice Clitford's  opinion  in  the  circuit  court  in 
the  present  case. 

<>ii  the  whole,  however,  we  think  that  the 
rule  a»  finally  settled  by  the  En^Ii^h  courts, 
with  the  qualification  al>ove  mentioned,  is  tl»e 
tnie  on«',  and  is  deduced  from  the  best  consid- 
eration of  the  reasons  on  wliirh  it' is  founded. 
Applying?  it  to  the  case  in  hand,  we  think  that 
th«»  eliarjre  was  suhstantinlly  correct.  The  fair 
conftt motion  of  the  charjje  is,  timt  if  the  jury 
believinl  that  Boyden,  the  ajieut,  was  coj^iizant 
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of  the  fraud  at  the  time  of  the  purchase,  Har- 
rington, the  principal,  was  bound  by  this 
knowledge.  The  precise  words  were  "that  if 
Boyden  bought  the  spirits  as  agent  for  Har- 
rington, and  Boyden  was  cognizant  of  the  fraud, 
Harrington  would  be  bound  bv  his  Knowledge." 
The  plain  and  natural  sense  of  these  words,  and 
that  in  which  the  jury  would  understand  them, 
we  think,  is  that  they  refer  to  Bovden's  knowl- 
edge at  the  time  of  making  the  purchase. 
Thus  construed,  the  charge  is  strictly  in  accord- 
ance with  the  law  as  above  explained.  There 
was  no  pretense  that  Boyden  acquired  his 
knowledge  in  a  fiduciary  character. 

This  result  is  arrived  at  independent  of  the 
question  whether  an  innocent  purchaser  with- 
out notice  can,  in  any  case,  cUim  precedence 
of  the  title  of  the  United  States  arising  by  for- 
feiture. It  has  frequently  been  held  that  he 
cannot  do  so  in  cases  of  statutory  forfeitures 
ensuing  from  acts  done  or  omittM.  U.  8.  ▼. 
Orundy,  3  Cranch,  338;  U,  8.  v.  1960  Bags  of 
Coffee,  8  Cranch,  398 ;  Fontaine  v.  Phceniw  Ins. 
Co.  11  Johns.  293;  Kennedy  v.  8trong,  14 
Johns.  128;  The  8t.  Jago  de  Cuba,  9  Wheat. 
416;  The  Florenzo,  1  Blatchf.  &  H.  60.  But  as 
this  point  was  not  argued  or  raised,  we  do  not 
put  the  case  upon  it. 

The  fourth  instruction  prayed  for  was:  that 
if  a  portion  of  the  spirits  fraudulently  re- 
moved had  passed  through  the  rectifiers  in 
which  there  were  other  spirits,  and  so  beoome 
mixed  therewith,  no  portion  of  the  spirits,  when 
rectified,  would  be  liable  to  the  forfeiture. 

The  court  refused  to  give  this  instruction,  but 
instead  thereof  charged,  in  substance,  that,  in 
the  case  supposed,  if  the  different  lots  so  mixed 
belonged  to  the  claimants,  the  government 
would  be  entitled  to  the  forfeiture  of  a  fair 
proportion  of  the  rectified  spirits,  although  the 
mixture  were  innocently  made.  If  done  pur- 
posely and  fraudulently,  in  order  to  destroy 
the  identity  of  the  spirits  unlawfully  removed 
from  the  bonded  warehouse,  the  court  charged 
that  then  the  whole  mixture  would  be  for- 
feited. 

We  see  no  error  in  the  fourth  instruction 
given.  It  needs  *no  learned  examination  [*369 
of  the  doctrine  of  confusion  or  mixture  of 
goods  to  make  it  apparent  that  if  certain 
spirits  belonging  to  the  government  by  for- 
feiture are  voluntarily  mixed  with  other  spirits 
belonging  to  the'  same  party  and  passed  through 
the  process  of  rectification  in  leaches,  he  can- 
not thereby  deprive  the  government  of  its  prop- 
erty; and  if  the  government  only  claims  its 
fair  proportion  of  the  rectified  spirits,  he  cer- 
tainly cannot  complain  of  injustice.  The  only 
result  of  applying  the  doctrine  of  confusion  of 
goods  would  be  to  forfeit  the  entire  mixture. 
And  it  cannot  be  claimed  that  the  process  of 
rectification  in  leaches  effects  such  a  transmu- 
tation of  species  as  to  destroy  the  identity  of 
the  liquor.  If,  after  the  mixture  and  before  the 
rectification,  a  certain  proportion  of  the  spirits 
belongs  to  the  United  States,  they  will  not  lose 
that  proportion  by  the  spirits  being  passed 
tlirough  the  leaches  for  the  purpose  of  rectifica- 
tion. 

The  judgment  of  the  Circuit  Court  must  be 
\  affirmed. 

171 


3Cl)-378 


Supreme  Court  of  the  United  States. 


Dec.  Teem, 


THE  FIRST  NATIONAL  BANK  OF  SOUTH 
BEND,  Pllf,  in  Err., 

V, 

CHARLES  LANIER  and  Parker  Handy. 

(See  S.  C.  11  Wall.  360-378.) 

national  hanJcB  cannot  loan  on  their  own  stock 
—deposit  ia  a  loan — contract  pledging  stock 
of  national  bank  to  it,  illegal— laics  of  1863 
and  186^^ — bank,  when  liable  to  action  for  re- 
fusing to  transfer  its  stocks  on  its  books. 

Bj  the  currency  act  of  June  8,  1864,  national 
banks  are  expressly  prohibited  from  making  any 
loan  or  discount  on  tbe  security  of  the  shares  of 
their  own  canltal  stock. 

A  deposit  is  nothing  but  a  loan  of  money,  and  is 
within  both  the  letter  and  spirit  of  the  provision, 
whether  interest  be  obtained  or  not. 

A  contract,  pledging  the  stock  of  a  national  bank 
to  it  as  security  for  loans,  is  illeiral. 

Congress  evidently  Intended,  by  leaving  out  of 
the  J^w  of  18U4  ihe  36th  section  of  the  act  of  1863, 
to  relieve  the  holders  of  bank  shares  from  the  re- 
strictions Imposed  by  that  section. 

When  certUlcatea  of  bank  stock  are  transferable 
on  the  books  of  tbe  bank  on  their  surrender,  a 
bank   which   refuses  to  make  such  transfer  to  a 

Surchaser  on   request,   is  liable  to  an  action  for 
amages. 

[No.  88.] 

Argued  Feb.  «7,  1871.    Decided  Apr.  10,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  MoDonald  and  Boaohe,  for  plain- 
tiff in  error: 

It  has  been  objected  to  this  defense,  that 
there  could  be  no  valid  pledge,  inasmuch  as  the 
certificates  of  stock,  which  it  is  claimed  are  the 
highest  evidence  of  title  to  the  stock,  were  not 
taken  possession  of  bv  the  pledgee.  In  general, 
possession  of  the  thms  pledged,  by  the  party 
to  whom  it  is  pledged,  is  necessary  to  constitute 
a  valid  pledse ;  but  this  rule  is  answered  when- 
ever the  pledgee  has  such  possession  as  the  na- 
ture of  the  property  will  permit.  But  the  cer- 
tificates do  not  constitute  the  property;  they 
are  only  muniments  of  title. 

Cunningham  v.  Ins.  Co.  4  -Ala.  652. 

The  shares  of  stock  constitute  the  property; 
these  might  be  pledged,  and  the  possession,  so 
far  as  such  property  is  capable  of  being  pos- 
so(is(>d,  remains  m  the  pledger.  Ang.  k  Ames, 
Corp.  5  .'580. 

'liiis  results  from  the  nature  of  the  property 
bt'injr  as  it  is,  intangible  personal  property  pos- 
sessing more  the  elements  of  a  chose  in  action 
than  of  a  chattel.     Ang.  &  Ames,  Corp.  5  560. 

On  the  other  hand,  certificates  of  stock  are 
simply  the  muniments  and  evidences  of  the 
holaer's  title  to  a  given  number  of  shares  in 
the  property  and  franchises  of  a  corporation  of 
which  he  is  a  member. 

Bk.  V.  N.  y.  d  y.  H.  R.  Co.  13  N.  Y.  627. 

The  issuance  of  the  certificates  was  not  nt 
all  essential  to  constitute  the  holder  an  owner 
of  the  stock,  and  a  transfer  may  take  place 
without  the  surrender  of  the  outstanding  certifi- 
cate.    Ang.  &  Ames,  Corp.  5  565. 

The  objection,  therefore,  that  no  valid  pledg«» 
could  exist  as  there  was  no  actual  possession  of 
the  thing  pledged,  is  untenable. 

It  is  further  insisted,  that  if  the  stock  wa-^ 
p)od£red,  Culver,  still  holding  the  certificates, 
172 


had  the  power  to  transfer  the  stock  by  the  as- 
signment of  the  certificates  to  a  bona  fide  hold- 
er, and  that  such  holder  would  take  the  stock 
free  of  any  elaim  of  the  bank  by  reason  ot 
such  pledge.  This  would  be  giving  the  certifi- 
cates a  legal  character  they  clearly  do  not  pos- 
sess. This  would  impress  upon  them  the  high- 
est rights  of  commercial  paper.  In  the  case  of 
The  Mechanics'  Bk.  v.  N.  Y.  A  y.  H.  R.  Co., 
above  cited,  the  court  says:  ^'Certificates  of 
stock  are  not  security  for  money  in  any  respect, 
much  less  are  they  negotiable  securities.'*  As 
muniments  of  title  they  may,  undoubtedly,  be 
assigned  or  pledged,  but  the  bona  fide  assignee 
or  pledgee  will  take  them,  subject  to  all  the 
equities  that  existed  against  the  assignee.  See 
Cunningham  v.  Ins.  Co.  4  Ala.  652. 

Again;  it  is  contended  that  the  contract  un- 
der which  the  bank  claimed  a  lien  on  the  stock 
was  void,  on  account  of  the  35th  section  of  the 
act  of  Congress  of  Jiine  8,  1864. 

The  object  of  the  prohibition  was  to  compel 
stockholders  to  become  borrowers  on  the  same 
terms  as  other  general  customers;  and  inas- 
much as  the  inhibition  is  limited  to  loans  and 
discounts,  which  must  be  held  to  mean  those 
made  in  the  ordinary  course  of  dealing,  it  can- 
not, we  think,  with  any  fairness,  be  extended  to 
such  securities  as  might  be  taken  for  deposits 
in  such  commercial  centers  as  the  bank  might 
find  it  necessary  to  make  for  the  purposes  of 
trade  and  exchange,  and  which  is  clearly  the 
character  of  the  transaction  set  out  in  the  pleas 
under  consideration. 

The  16th  section  of  the  by-laws  is  as  follows: 
'*The  stock  of  this  bank  shall  be  assignable 
only  on  the  books  of  this  bank,  subject  to  the 
restrictions  and  provisions  of  the  act  of  Feb- 
ruarr  25,  1863.  The  36th  section  of  said  act 
provided  that  the  capital  stock  of  such  banks 
should  be  assignable  on  the  books  of  the  assocfl&r 
tion,  in  such  manner  as  its  by-laws  should  pre- 
scribe; but  no  shareholder  in  any  association 
formed  under  said  act,  should  have  power  to 
sell  or  transfer  anv  share  held  in  his  own  right, 
so  long  as  he  should  be  liable,  as  principal  debt- 
or, surety  or  otherwise,  to  the  association,  for 
any  debt  due  and  unpaid,  etc.  The  repeal  of 
that  section  by  the  act  of  June  3,  1864,  ooold 
not  operate  to  affect  the  by-law,  unless  the 
right  to  impose  such  restrictions  was  taken 
away  bv  the  subsequent  act;  but  so  far  from 
that  being  the  case,  the  12th  section  of  the  act 
of  1864  expressly  confers  upon  such  associations 
the  right,  either  by  laws  or  in  their  articles  of 
association,  to  prescribe  the  manner  in  which 
stock  shall  be  transferable  on  their  books. 

Messrs.  T.  A.  HeniUioksv  0.  B.  Eord,  and 
.1.  W.  Hendricks,  for  defendants  in  error: 

The  record  shows  that  there  was  no  valid 
pledge  of  the  stock. 

''Delivery  accompanies  a  pledge  and  is  es- 
sential to  its  validity." 

4  Kent,  Com.  138  (marg.) :  Story,  Bail.  $| 
287,  288;  Ward  v.  Sumner,  5  Pick.  50:  Barrow 
V.  Ponton,  5  Johns.  258;  Wilson  v.  Little,  2  N, 
V.  443. 

In  case  of  the  corporation  shares,  we  think 
the  delivery  should  be  by  handing  over  the  cer- 
tificates, as  the  inost  apt  and  tangible  represen- 
'ative  of  that  species  of  chose  in  action:  or  by 
investing  the  pledgee  with  the  legal  title  by 
transfer  on  the  books,  as  in  Wilson  v.  J  At  tie,  or 
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at  least  bj  some  form  of  written  assignment, 
placing  the  shares  within  the  power  of  the 
pledgee. 

Here  nothing  of  the  kind  was  done.  The 
onlj  act  or  writing  appertaining  to  the  trans- 
action, was  the  execution  of  the  power  of  at* 
tom^  by  Culver,  not  to  the  hank,  or  to  any 
agent  of  the  hank,  as  such ;  hut  to  one  Thomas 
8.  Stanfield,  as  his — Culverts— own  agent,  and 
attorn^  in  .fact.  This  was  hut  a  private 
transaction  between  himself  and  his  own  agent. 

There  is  only  one  condition  upon  which  a 
bank  may  purchase  or  hold  its  own  shares; 
snd  that  is,  where  it  is  necessary  to  do  so  in 
order  to  prevent  loss  on  a  debt  previously  con- 
tracted in  good  faith.  In  such  case  the  avail- 
able capital  of  the  bank  being,  to  that  extent, 
already  lost  and  imperiled,  Uie  bank,  for  the 
protection  of  its  own  shareholders,  may  take 
the  stock  in  payment. 

In  this  case  the  bank  by  by-law  and  by  the 
form  of  certificate  adopted,  mai'e  its  stock  cer- 
tificates as  nearly  of  the  character  of  negotia- 
ble paper  as  it  was  practicable  to  make  them. 
The  certificates  show  that  the  stock  was  trans- 
ferable on  the  books  of  the  bank,  but  that  it 
was  transferable  only  on  the  surrender  of  the 
certificates. 

.The  appellees  were  fully  justified  in  acting 
oo  the  hypothesis  that  Culver  had  previously 
acquired  the  shares,  for  the  certificates  ex- 
pressly certified  that  he  owned  them.  And  it 
was  not  even  necessary  for  the  protection  of 
their  rights  that  th^  should  give  notice  to  the 
bank,  for  by  its  own  rules  Culver  could  not 
transfer  in  the  absence  of  the  certificates,  and 
these  were  in  their  own  possession. 

The  precise  point  we  are  now  submitting 
came  under  judgment  in  the  court  of  appeals 
of  New  York,  in  The  N,  T.  d  N.  H.  R.  Co,  v. 
Bakuyler,  84  N.  Y.  30. 

The  same  question  was  considered  in  the  su- 
preme court  of  Connecticut,  in  the  case  of  The 
Bridgeport  Bk.  v.  N,  7.  d  N.  H.  R.  Oo.  30 
Conn.  270. 

If  that  15th  by-law  could  have  the  mein'ng 
imputed  to  it.  it  is  still  subject  to  the  obj  c- 
tions  taken  to  the  first  plea  founded  on  sec- 
tion 35  of  the  act  of  1864.  If  that  section  pro- 
hibits all  loans  or  discounts  by  a  national 
bank,  on  the  security  of  its  own  shares.  V  is 
no  more  competent  to  create  the  lien  by  by- 
law than  by  particular  agreement. 

A  by-law  creating  a  lien  must,  in  fact,  rest 
on  agreement.  It  is  founded  on  consent  of  ex- 
isting stockholders,  and  bv  which  stibsequent 
ones  are  bound.  It  is  the  thing  itself,  and  not 
any  particular  mode  of  doing  it,  that  is  pro- 
hibited. 

Mr.  Justice  DatIs  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  commenced  this  suit 
in  the  court  below,  to  obtain  nocuniarv  satis- 
faction for  the  refusal  pf  the  National  Bank  of 
South  Bend  to  permit  the  transfer  of  certain 
371*]  shares  of  stock  *on  its  books  to  them, 
on  the  ground  that  the  law  imposed  the  dnty 
on  the  corporation  to  allow  the  transfer,  and 
raised  an  implied  promts  in  their  favor,  that 
the  duty  f«hould  be  performed.  Thf»  case  stated 
by  the  declaration  is  this:  On  the  8th  day  of 
11  Wail.  . 


July,  1866,  the  bank  issued  two  certific<«t  s  of 
stock  to  Charles  V.  Culver,  whie^i  declared 
that  he  was  entitled  to  150  shares  in  the  capi- 
tal stock  of  the  institution,  and  that  these 
shares  were  transferable  on  the  books  of  tl  e 
bank,  in  person  or  by  attorney^  only  on  the 
surrender  of  the  certificate.  This  limita  ion 
on  the  power  of  transfer  was  in  conformity 
with  the  terms  of  a  by-law  on  the  subject. 
On  the  29th  of  Januanr,  1866,  Lanier  and 
Handy  purchased  138  shares  of  this  stock 
from  Culver  for  value,  and  obtained  from  Mm 
the  stock  certificates  regularly  assigned,  with 
the  usual  powers  of  attorney  to  transfer  the 
stock,  of  which  transaction  the  Bank  was  noti- 
fied on  the  31st  day  of  the  same  month  of 
Januar^T-  This  purchase  was  no'  folio  ed  up 
by  an  immediate  request  for  the  trcinsfer  m 
the  stock,  but  in  the  month  of  JnUMary.  1868, 
this  request  was  rei^larly  made  and  refused. 
The  bank,  in  justification  of  its  conduct,  in- 
terposes three  pleas  in  bar,  which  ret  Up  two 
distinct  defenses.  The  first  and  third  pie  is 
justify  the  refusal  on  the  ground  that,  at  ihe 
time  the  stock  was  taken  by  Culver,  he  had 
pledged  it  as  a  security  for  such  deposits  as 
the  bank  might,  from  time  to  time,  malce  with 
the  house  of  Culver,  Penn  &  Co.,  of  New  York, 
of  which  he  was  a  member;  and  that  to  make 
the  pledge  more  effectual  by  power  of  attorney 
regularly  executed,  he  authorized  his  attorn<^ 
in  fact  to  sell  and  transfer  the  stock,  in  case 
the  bank  conceived  it  to  be  necessary,  an  1  ap- 
ply the  proceeds  to  liquidate  any  balnnce  dita 
the  bank  from  Culver,  Penn  k  Co.;  an  1  that 
fifty  shares  had  actually  been  sold,  in  ptirsu* 
ance  of  this  agreement,  and  the  procee  s  ap- 
plied before  Culver  aFsi^nied  the  stoe'c  certifi- 
cates to  the  defendan's  in  error;  and  the  re- 
maining shares  had  been  sold  before  the  b^nk 
had  notice  that  ihey  were  assigned.  Th  >  sec- 
ond plea  asserts  the  right  of  the  ban^  inde- 
pendently of  this  special  agreement,  to  hold  the 
stock  in  question  until  Culver  had  discharged 
his  liabilities  to  it,  by  virtue  of  the  provisions 
of  the  act  of  Congress,  under  which  it  was  or- 
ganized, and  which  were  incorporated  into  a 
by-law  of  the  institution. 

It  is  unnecessary  to  decide  whether  the  first 
and  third  pleas  wouli  answer  the  declaration, 
if  the  transaction  pleaded  were  lawful,  be- 
cause the  directors  of  the  ban^x  we*'e  forbd^'cn 
by  law  from  dealin<?  with  Culver  in  t'»e  man- 
ner thev  did.  At  the  time  this  proceeding  tork 
place  the  currency  act  of  1863  had  bee  i  super- 
seded by  the  act  of  June  3,  1864,  whicS  o- 
pressly  repealed  the  former  act.  See  I  52  IS 
Stat,  at  L.  p.  118.  It  is,  therefore,  by  the  pro- 
visions of  the  latter  act  that  the  con'hic^  of 
banking  associations'  must  oe  governed,  wheth- 
er they  were  organized  before  or  aftc*  it  he- 
came  a  law.  And  in  looking  into  this  act,  see 
I  35,  13  Stat  at  L.  p.  110,  we  find  these  asso- 
ciations expressly  prohibited  from  making  any 
loan  or  discount  on  the  security  of  the  shares 
of  their  own  capital  stock.  And  so  marked  is 
the  policy  of  Congress  on  this  subject,  that  it 
does  not  allow  a  bank  to  become  the  purchaser 
or  holder  of  its  shares  at  all,  unless  absolutely 
necessary  to  prevent  loss  on  a  debt  previously 
contracted  in  ^rood  faith,  and  not  tnen  for  a 
longer  period  than  six  months.  It  is  easy  to 
see,  that  if  the  power  were  given  to  a  bank  to 
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loan  mon^y  or  the  security  of  its  sliares,  H 
would  imply  also  a  power  to  become  the  owner 
of  those  shares,  and  this  Congress  intended  to 
guard  against. 

These  institutions  were  created  to  subserve 
public  purposes,  and  not  the  mere  private  in- 
terests of  their  stockholders.  And  in  no  bet- 
ter way  could  this  object  be  attained  than  by 
placing  shareholders,  in  their  pecuniary  deal- 
375* J  ings  *with  the  bank,  on  the  same  foot- 
ing with  other  customers.  Besides,  how  could 
the  capital  of  the  bank  be  kept  available  for 
active  use,  if  the  shareholder,  who  had  pledged 
his  stock  for  borrowed  money,  should  be  un- 
able to  meet  his  obligation?  To  the  extent  of 
the  debt  the  capita]  would  be  withdrawn,  and 
it  is  hardly  possible  that  this  could  be  the 
ease  for  any  length  of  time,  were  the  debt  se- 
cured outside  of  the  shares  of  the  bank.  But 
it  is  unnecessary  to  seek  for  the  reason  of  this 
prohibition,  as  the  provision  concerning  it  is 
explicit,  and  free  from  ambiguity. 

Although  the  section  in  question  forbids 
loans  or  discounts  by  a  bank  on  the  security 
of  its  own  shares  of  stock,  it  is  argued  that 
this  inhibition  does  not  extend  to  the  case  of 
deposits  made  l^  one  bank  with  another.  But 
a  deposit  iiT  nothing  but  a  loan  of  money,  and 
is  within  both  the  Tetter  and  spirit  of  the  pro- 
vision. It  is  well  known  that  country  banks 
keep  on  deposit  in  New  York,  with  bankers 
and  merchants,  a  considerable  amount  of  mon- 
ey for  their  own  convenience,  for  which  they 
receive  more  or  less  of  interest.  But  whether 
inter^t  be  obtained  or  not,  these  deposits  are, 
equally  with  paper  discounted  over  the  coun- 
ter of  the  bank,  loans  of  money,  and  the  reason 
of  the  rule  is  equally  applicable  to  them. 

The  banker  is  accountable  for  the  deposits 
he  receives  as  a  debtor,  and  the  individual  bor- 
rower of  money  from  the  bank  sustains  no 
other  relation  to  it.  In  both  cases  money  is 
borrowed,  to  be  returned  in  a  greater  or  less 
period  of  time,  according  to  the  contract  of 
the  parties.  Without  pursuing  the  subject 
ftirther,  it  is  clear  that  the  contract  between 
the  South  Bend  Bank  and  Culver  was  illegal 
and  cannot,  therefore,  be  pleaded  in  avoidance 
of  any  duty  imposed  on  the  bank.  It  would 
seem,  from  the  date  of  the  certificates  issued 
to  Culver,  that  as  soon  as  he  took  the  stock  he 
pledged  it,  and  the  bank  is,  therefore,  without 
the  excuse  of  endeavoring  to  secure  a  pre-ex- 
isting debt  contracted  in  good  faith.  The  con- 
tract in  its  inception  was  in  violation  of  law, 
and  the  bank  cannot  complain  if  it  is  made  to 
suffer  in  consequence  of  it. 
376*]  *The  defense  interposed  by  the  sec- 
ond plea  is  equally  unavailing  to  the  plaintiffs 
in  error.  This  plea  assumes  that  the  bank  had 
9  lien  upon  the  stock  of  Culver  for  his  indebt- 
edness to  it,  without  any  special  agreement  on 
the  subject,  by  virtue  of  the  provisions  of  tlie 
36th  section  of  the  currency  act  of  1863,  re- 
stricting a  shareholder  from  transferring  liis 
stock  as  long  as  he  owes  the  bank,  which  re- 
mained in  operation,  although  the  section  was 
repealed  by  the  act  of  1864,  by  means  of  a  by- 
law adopted  when  the  section  was  in  force, 
declaring  that  the  stock  of  the  bank  shall  be 
transferable  only  on  the  books  of  the  bank, 
subject  to  the  provisions  and  restrictions  of 
the  act  of  Congress  aforesaid. 
174 


If  it  be  conceded  that  the  by-law  intended  to 
embrace  the  restrictions  contained  in  the  36th 
section,  it  is  hard  to  see  what  good  it  accom- 
plished, because,  as  long  as  this  section  was  in 
force,  it  was  the  law  of  the  corporation,  knoun 
to  all  men,  and  did  not  need  the  aid  of  a  by- 
law to  render  it  operative.  And  if  it  be  con- 
tended that  a  bank  may,  through  the  agency 
of  a  by-law,  retain  a  particular  section  that 
has  been  repealed,  it  is  difRcult  to  see  why  it 
may  not,  by  the  same  means,  retain  all  the 
remaining  sections  of  the  repealed  statute  that 
are  applicable  to  its  business,  and  thus  antag- 
onize itself  to  the  whole  policy  of  Congress  on 
the  subject.  But  of  necessity  a  by-law  cannot 
operate  in  this  way,  nor  is  there  any  reaacm 
to  suppose  it  was  intended  that  this  one 
should  have  such  an  effect.  In  the  absence  of 
any  action  taken  by  the  bank  on  the  subject 
since  the  new  law  went  into  operation,  the 
fair  inference  is  that  this  by-law  is  used  as  un 
after-thought  to  serve  the  purposes  of  this 
suit.  Congress  evidently  intended,  by  leaving 
out  of  the  law  of  1864,  the  36th  section  of  the 
act  of  1863,  to  relieve  the  holders  of  bank 
shares  from  the  restrictions  imposed  by  that 
section.  The  policy  on  the  subject  w.is 
changed,  and  the  directors  of  banking  associ- 
ations  were,  in  effect,  notified  that  thereafter 
they  must  deal  with  their  shareholders  a**  they 
dealt  with  other  people.  As  the  restrictions 
fell,  so  did  that  part  of  the  by-law  relating  to 
the  subject  fall  with  them. 

It  remains  to  be  seen  whether,  on  the  ca«e 
stated,  lianier  'and  Handy  can  recover  [♦377 
of  the  bank  for  a  breach  of  corporate  duty, 
notwithstanding  the  specific  shares  had  al- 
ready been  transferred  to  other  pers^on^ 
through  the  power  of  attorney  which  Culver 
gave  when  he  attempted  to  pledge  hi?  f*tock  ;is 
security  for  the  deposits  to  be  made  with  his 
\pw  York  house.  And,  in  considering  thi* 
question,  we  are  relieved  of  any  nece>»!»i ty  «>f 
deciding  between  conflicting  equities,  for  thin 
suit  does  not  seek  to  disturb  the  title  of  the 
adverse  purchasers  to  the  specific  stock.  It 
leaves  them  in  possession  of  the  property,  and 
undertakes  to  subject  the  bank  to  damages  for 
refusing  to  transfer  the  stock  to  the  defend- 
ants in  error.  And,  as  we  view  this  contro- 
versy, it  makes  no  difference  whether  the 
transfers  were  actually  made  to  other  p-.irtica 
before  or  after  the  bank  received  notice  of  the 
assignment  of  the  stock  certificates  by  Culver 
to  Lanier  and  Handy. 

The  power  to  transfer  their  stock  is  one  of 
the  most  valuable  franchises  conferred  by  Con- 
gress on  hanking  associations,  \\'ithout  this 
power,  it  can  readily  be  seen  that  the  valu  ■  of 
the  stock  would  be  greatly  lessened  and.  obvi- 
ously, whatever  contrio»!tes  to  make  the  shrtr«-« 
of  the  stock  a  safe  mode  of  investment  and 
easily  convertible,  tends  to  enhance  their 
value.  It  is  no  less  the  interest  of  the  sharf- 
holder.  than  the  public,  that  the  certificate  rep- 
resenting his  stock  should  be  in  a  form  to  --e- 
cure  public  confidence,  for  without  this  li*» 
could  not  negotiate  it  to  any  advantage. 

It  is  in  obedience  to  this  retiuirement.  tlint 
stock  certificates  of  all  kinds  liave  l»een  Cf»t^- 
structed  in  a  way  to  invite  the  confidence  c.f 
business  men,  so  tlmt .  they  have  become  thx* 
basis   of   commercial    transactions    in    all    tVie 
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Itrge  cities  of  the  country,  and  are  sold  in 
open  market  the  same  as  other  securities. 
Although  neither  in  form  or  character  nego- 
tiable paper,  they  approximate  to  it  as  nearly 
as  practicable.  If  we  assume  that  the  certifi- 
cates in  question  are  not  different  from  those 
in  general  use  by  corporations,  and  the  as- 
sumption is  a  safe  one,  it  is  easy  to  see  why 
investments  of  this  character  are  sought  after 
and  relied  upon.  No  better  form  could  be 
adopted  to  assure  the  purchaser  that  he  can 
378*J*buv  with  safety.  He  is  told,  under 
the  seal  of  the  corporation,  that  the  share- 
holder is  entitled  to  so  much  stock,  which  can 
be  transferred  on  the  books  of  the  corporation, 
in  person  or 'by  attorney,  when  the  certificates 
are  surrendered,  but  not  otherwise.  ■  This  is  a 
notification  to  all  persons  interested  to  know, 
that  whoever  in  good  faith  buys  the  stock,  and 
produces  to  the  corporation  the  certificates, 
regularly  assigned,  with  power  to  transfer,  is 
entitled  to  have  the  stock  transferred  to  hiui. 
And  the  notification  goes  further,  for  it  as- 
sures the  holder  that  the  corporation  will  not 
transfer  the  stock  to  any  one  not  in  possession 
of  the  certificates. 

In  this  state  of  case  Lanier  and  Handy  made 
their  purchase  of  Culver.  They  bought  for 
value,  without  knowledge  of  any  adverse  claim. 
in  full  faith  that  the  oank  would  observe  its 
ragsg^mcnts,  and  pursued  in  all  respects  the 
directions  given  in  the  certificates.  T)ie^  were 
not  told  to  give  notice  to  the  bank  of  their  pur- 
chase, nor  was  there  any  necessity  for  notice, 
because,  by  the  rules  of  the  bank,  Culver 
could  not  transfer  the  stock  in  the  absence  of 
the  certificates,  and  these  they  had  in  their  pos- 
session. It  is  therefore  clear,  in  making  their 
purchase  of  Culver,  that  they  had  a  right  to 
rely  on  the  certificates  as  securing  to  them 
the  stock  which  they  represented.  And  it  is 
equally  clear  that  the  bank,  in  allowing  this 
stock  to  be  transferred  to  otlier  parties  while 
the  certificates  were  outstanding  m  the  hands 
of  bona  fide  holders,  was  guilty  of  a  breach  of 
corporate  duty,  and  as  its  conduct  operated  to 
the  injury  of  Lanier  and  Handy,  an  action  will 
He  in  their  behalf  to  obtain  satisfaction  for  the 
injury. 

Tliese  views  dispose  of  this  case,  and  they 
are  sustained  by  recent  decisions  in  the  court 
of  appeals  of  New  York  and  the  supreme  court 
of  Connecticut,  and,  as  we  are  aavised,  they 
also  are  supported  by  the  supreme  court  of 
New  Jersey  in  a  case  not  yot  reported.  Bridge- 
port Bank  v.  y.  Y.  d  .V.*  fl.  H,  Co.  30  Conn. 
270;  Same  v.  ScMtyler,  34  N.  Y.  30. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed.- 

SAMUEL  E.  RANKIN,  P/ff.  in  Err,, 

17. 

THE  STATE  OF  TENNESSEE. 
(See  S.  C.  11  Wall.  380-382.) 
Judgment    of   reversal,  when    not   final   judg- 
ment. 

A  Jud^nnent  of  reversal,  where  the  case  must  ko 
bock  and  be  tried  upi.n  itJ«  merltM,  Is  not  n  final 
Jodjaoent  of  which  thU  court  can  take  jurisdiction. 

Note. — What  /»  final  decree  or  jmhirnvnt  of  nUile 
or  othrr  covrt  from  fhich  appml  fitu — see  noti>K. 
5  I-  ed.  U.  8.  iMt'2:  17  C.  C.  A.  238;  28  C.  C.  A. 
4S'J  :  :;2  C.  C.  A.  -175. 

11  Wall- 


[No.  100.1 
Argued  Mar.  21,  187 J.   Decidsd  Apr.  10,  1871. 

iN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

This  ease  arose  in  the  circuit  court  of  Jeffer- 
son county,  Tennessee,  upon  an  indictment  for 
murder  against  the  plaintiff  in  error.  The  de- 
fendant having  been  acquitted  in  that  court, 
the  case  wac  taken  by  writ  of  error,  to  the  su- 

tireme  court  of  the  state,  by  which  the  judgment 
>elow  was  reversed,  and  the  cause  remanded 
for  a  new  trial ;  whereupon  the  defendant  sued 
out  this  writ  of  error. 

The  case  is  fullj'  stated  by  the  court. 
Mr.  H.  Mayiuird,  for  plaintiff  in  error: 
(No  counsel  appeared  in  this  court  for  de- 
fendant in  error.) 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  Tennessee.  The  case  below  was  an  indict- 
ment found  in  the  state  circuit  court  of  Jeffer- 
son county,  in  August  term,  1865,  against  Sam- 
uel £.  Rankin,  the  plaintiff  in  error,  and  ten 
other  perscms  named  in  the  indictment,  charg- 
ing them  with  the  murder  of  one  John  Tliom- 
liill,  on  the  Ist  of  June  preceding.  The  defend- 
ant, in  August  term,  1866.  pleaded  that  on  the 
day  mentioned  in  the  indictment,  he  was  in  the 
militar}'  service  of  the  United  States  in  the  mil- 
itary district  of  East  Tennessee,  being  first  lieu- 
tenant of  Company  B  of  the  9th  Tennessee  Cav- 
alry, and  bound  to  obey  all  lawful  orders  of  his 
superiors.  *'then  and  there  existing  and  being 
an  insurrection  and  civil  war  in  said  military 
district;"  and  that,  on  the  5tli  day  of  October 
thereafter,  he  was  arraigned  *and  put  on  [*381 
trial  at  Chattanooga,  before  a  general  court- 
martial,  for  the  same  identical  crime  with 
which  he  was  charged  by  the  indictment,  and 
was  acciuitted  thereof;  and  he  set  forth  the^ rec- 
ord and  procee<ling8  of  the  court-martial.'  To 
this  plea  the  attorney  general  filed  a  replica- 
tion, denying  the  existence  of  the  record  and  the 
continuance  of  the  war,  and  alleging  fraud  in 
the  procurement  of  the  trial  by  court-martial. 
The  defendant  demurred,  and  the  court  nus- 
taine<l  the  demurrer.  The  attorney  general 
then  filed  a  new  replication,  the  cane  was  tried, 
and  the  defendant  was  acquitted.  Writ  of  er- 
ror being  brought,  the  state  .Hupreme  court  re- 
versed the  decree  of  acquittal,  on  the  grouna 
that  the  defendant's  plea  was  inMufTicient,  and 
remand<'d  the  case  to  the  circuit  court  for  trial. 
The  effect  of  this  judgment  was  to  overrule  the 
defendant's  plea,  and  to  require  him  to  plead 
over  to  the  indictment. 

Tlie  difliculty  with  the  case,  as  brought  be- 
fore us,  is  that  the  judgment  is  not  a  final  one 
in  the  case.  This  court,  under  the  25th  section 
of  the  juilieia ry  act,  can  only  take  cognizance 
of  final  ju«lginents  of  lue  state  courts*.  And 
although  the  court  has  btt'n  liberal  in  its  con- 
struction of  the  statute  as  to  what  judgments 
are  (inal,  yet  the  judgment  in  this  case  cannot 
be  deemecl  such  by  any  reasonable  stretch  of 
construction.  U  is  a  rule  in  criminal  law  in 
favorem  vilw,  in  ca]utal  cases,  that  when  a 
special  plea  in  bar  is  foimd  against  the  pris- 
oner, eitlier  upon  issue  trie<l  by  a  jury,  or  upon 
a  point  of  law  decided  by  the  c»»urt.  he  shall 
not  be  concluded  or  *convicted  tlitmn,  [*388 
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but  shall  have  judgment  of  respondeat  ouster, 
and  may  plead  over  to  the  felony  the  general 
issue,  not  guilty.  4  Bl.  Com.  338.  And  this  is 
the  effect  of  the  judgment  of  reversal  rendered 
i;y  the  supreme  court  of  Tennessee  in  this  case ; 
so  that' in  no  sense  can  that  judgment  be  deemed 
a  final  one.  The  case  must  go  back  and.be 
tried  upon  its  merits,  and  final  judgment  must 
be  rendered  before  this  court  can  ti3ce  jurisdic- 
tion. If  after  that  it  should  be  brought  here 
for  review,  we  can  then  examine  the  defendant's 
plea  and  decide  upon  its  sufficiency. 
The  writ  of  error  must  he  dismissed. 


ALEXANDER  T.  STEWART,  Francis  Warden, 
and  George  Fox,  as  A.  T.  Stewart  A  Co.,  Plffs, 
in  Err,, 

V, 

8,  BLOOM,  S.  KAHN,  A.  Levy,  and  A.  Adler, 
as  Bloom,  Kahn,  &  Co. 

(See  S.  C.  ''Stewart  y,  Kahn,"  11  Wall.  403-507.) 

Construction  of  act  of  Congress  in  regard  to 

limitation  of  actions,  as  affected  hy  the  war — 

such    act    applies    to    state    and    Fedefal 

courts,  and  is  constitutional. 

The  act  of  CoDgress  of  1864,  in  regard  to  the  lim- 
itations of  actions,  means  that  the  time  whtch 
elapsed,  both  before  and  after  the  passage  of  the 
act,  during  which  the  plaintiff  could  not  prosecute 
his  suit  by  reason  of  the  civil  war.  Is  to  be  de- 
ducted from  the  time  the  cause  of  action  accrued. 

The  act  of  1864  applies  not  only  to  cases  in  the 
Federal  courts,  but  also  to  cases  in  the  courts  of 
the  states. 

The  act  is  warranted  by  the  Constitution  of  the 
United  States,  and  is  valid. 

[Xo.  81.] 
Submitted  Feb,  6, 1811.    Decided  Apr,  10, 1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  petition  in  this  case  was  filed  in  the 
fourth  district  court  of  New  Orleans  by  the 
plaintiffs  in  error,  to  recover  upon  a  promissory 
note.  .Judgment  having  been  given  for  the  de- 
fendants, the  plaintiffs  took  an  appeal  to  the 
supreme  court  of  the  state,  by  which  the  said 
judgment  was  affirmed;  whereupon  the  plain- 
tiffs sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  S.  M.  JohnsoBy  for  plaintiffs  in  error: 

This  case  comes  here  on  a  writ  of  error  to 
to  supreme  court  of  Louisiana,  and  in  obe- 
dience to  the  authority  of  the  2d  section  of 
the  act  of  Congress  of  February  5,  1867.  The 
section  of  the  act  referred  to  is  amendatory  of 
the  25th  section  of  what  is  kno\Kii  as  the  judi- 
ciary act  of  1789.  These  two  sections  should 
be  carefully  considered;  for  the  act  of  1867 
enlarges  the  sphere  of  review  of  this  court. 

By  the  25th  section,  it  will  be  seen  that  the 
court  was  restricted  to  "an  examination  and 
correction  of  such  errors  only  as  might  appear 
on  the  face  of  the  record."  The  obvious  intent 
and  purpose  of  the  grant  of  power  to  this 
court,  bv  this  section  was,  in  general  terms,  to 
enable  the  Supreme  Court  of  the  United  States, 
in  specified  cases,  to  reverse  the  decisions  of 
the  highest  courts  of  the  state. 

One  of  the  grounds  set  up  in  the  act  of  1867 
(the  same  in  the  act  of  1789),  to  authorize  a 

NtvrE. — Suspension  of  statute  of  Umitationa  dur- 
intf  iiiir-  -aee  note  to  Hanger  v.  Abbott,  18  L.  ed. 
V.  S.  93U. 
176 


review  by  this  court  of  the  decision  of  the 
highest  court  of  any  state,  is  stated  by  the  act 
itself,  thus: 

"Where  is  drawn  in  Question  the  validity  of 
a  statute  of,  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of 
such  their  validity." 

This  case  is  brought  here  to  correct  the  error 
of  the  supreme  court  of  Louisiana,  which  af- 
firmed the  validity  of  the  statute  of  prescrip- 
tion of  that  state,  pleaded  by  the  defendants  in 
bar  of  the  plaintiff's  right  to  recover,  which 
statute,  we  maintain,  is  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States. 

We  have,  in  the  final  decision  of  the  state 
court,  a  distinct  affirmation  of  the  validity  of 
prescription  during  the  whole  war. 

That  law  had  b^n  suspended  or  made  inop- 
erative by  reason  of  the  war,  which  confess- 
edly did  shut  out  the  plaintiffs  from  all  access 
to  the  courts  of  Louisiana.  It  follows  that  the 
defendant  set  up  in  bar  a  suspended  and  invalid 
law. 

From  April  15  and  August  16,  1861,  the  dates 
of  President  Lincoln's  proclamations  of  non- 
intercourse  with  Louisiana,  all  judicial  pro- 
ceedings and  all  statutes  of  that  state  involving 
the  execution  of  any  laws  affecting  citizens  of 
the  United  States,  became  void.  To  all  legal 
intents  and  purposes,  war  existed  between  the 
United  States  and  Louisiana. 

The  act  of  1864  was  not  necessary  to  secure 
to  these  plaintiffs  exemption  from  the  operation 
of  the  act  of  Louisiana  invoked  by  the  defend- 
ants. 

War,  in  the  judgment  of  this  court,  we  doubt 
not,  will  be  held  to  operate  ipso  facto  as  the  sus- 
pension of  all  laws  of  the  state  which  affect  the 
rights  of  loyal  citizens  of  the  United  States, 
whettier  at  the  time  in  or  out  of  the  state  of 
Louisiana.  The  act  of  1864  simply  declared 
such  suspension,  without  invalidating  the  force 
of  general  principles,  which  are  to  be  deduced 
from  the  condition  of  public  affairs  referred  to. 

Mr.  E.  T.  Merriok,  for  defendants  in  error: 

On  motion  to  dismiss. 

There  is  nothing  of  record  to  show  that  any 
question  respecting  the  Statute  of  Limitations 
of  the  United  States  of  June  11,  1864,  was 
raised  or  relied  upon  before  the  supreme  court 
of  Louisiana,  as  a  ground  of  recovery. 

See  Medherry  v.  Ohio,  24  How.  413,  16  L.  ed. 
739. 

The  act  of  Feb.  5,  1867  (2d  section),  must 
l»e  construed  with  25th  section  of  the  judiciary 
act  of  1789;  and  there  is  nothing  in  either 
which  contemplates  that  a  writ  of  error  can  be 
maintained  for  any  other  matter  or  thing  than 
that  fhown  by  the  record.  It  was  not  the  in- 
tention of  Congress  to  create  any  new  mode  of 
Irving  cases  in  error. 

On  the  merits,  if  motion  to  dismiss  should  be 
overruled. 

There  is  no  ^ant  of  power  in  the  Constitu- 
tion of  the  United  States  to  Congress  to  pre- 
Kcribe  rules  of  property  or  practice  for  the  gov- 
ernment of  the  several  states.  Quoad  the  niattors 
not  intrusted  to  the  government  of  the  United 
States,  the  state  courts  are  considered  as  courts 
of  another  sovereignty.  Ahleman  v.  Booth.  21 
How.  516,  16  L.  €^.  173.    As  Congress  cannot 
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create  the  state  courts,  as  it  cannot  establish 
the  ordinary  rules  of  property,  obligations  and 
contracts,  nor,  in  general,  denounce  penalties 
for  crimes  and  offenses  in  the  several  States, 
it  cannot  prescribe  ru1e%  of  proceeding  for  such 
state  courts. 

On  tlie  other  hand,  there  is  no  inhibition  in 
the  Constitution  of  the  United  States  upon  the 
individual  states,  to  pass  statutes  of  limita- 
tion, even  where  such  statutes  of  limitation  bar 
the  judgments  of  sister  states.  See,  McElmoyl^ 
V.  Cohen,  13  Pet.  328. 

It,  therefore,  necessarily  appears  that  Con- 
gress never  intended  by  the  act  of  June  11, 
18G4  (13  Stat,  at  L.  123),  to  legislate  for  the 
several  states. 

The  mere  reading  of  the  act  shows  that  Con- 
gre«>ts  was  legislating  for  the  courts  and  officers 
of  the  United  States,  over  which  it  has  juris- 
diction. It  suspended  the  statute  of  limita- 
tions, in  the  cases  given,  both  as  to  crimes  and 
civil  actions.  Could  a  state  bring  a  writ  of  er- 
ror to  this  court,  to  reverse  a  judgment  of  its 
own  courts,  which  should  hold  that  a  criminal 
ofTfuse  or  |>cnal  action  was  barred  by  the  stat- 
ute of  limitations,  notwithstanding  the  impos- 
sibility of  summoning  or  arresting  the  offender, 
for  the  cause  assigned  in  the  statute? 

The  statute  of  Louisiana,  enforced  in  this 
case,  Ims  been  on  the  statute  book  for  forty - 
five  years,  and  receives  a  like  interpretation 
for  citizens  and  strangers.  It  has  been  inter- 
preted in  former  times  as  subject  to  exceptions. 
it  is  true,  but  the  interpretation,  whatever,  it 
has  been,  has  received  a  uniform  application. 

Hmith  V.  Stewart t  21  La.  Ann.  C7;  Jaquet  v. 
VTebby  22  La.  Ann.  111. 

The  plaintiffs  in  error  (conceding  their  citi- 
zenship) had  their  choice  of  tribunals,  either 
those  of  the  state  or  the  nation.  They  selected 
the  former,  as  most  advantageous  to  them,  and 
lost. 

Statutes  of  limitation  and  prescription  are 
considered  as  mere  directions  to  the  forum, 
what  kind  of  actions  to  hear,  and  what  are  to 
be  dismissed.  A  claim  barred  in  one  state  or 
country  may  be  enforced  in  another  state  or 
country,  where  the  laws  as  to  the  times  of  lim- 
itation are  different. 

McCluny  v.  Silliman,  3  Pet.  270;  MeFAmoyle 
v.  Cohen,  supra;  Tointscnd  v.  Jemison,  9  How. 
407:  VatterHon  \.  OaitH'n,  6  How.  550. 

Tlie  Louisiana  Cocle  of  Pnieticc  has  it:  "The 
forinSy  the  effects  and  the  prescription  of  ac- 
tions, are  governed  by  the  law  of  the  place 
where  they  are  brought;  but  contracts  are  gov- 
erned by  the  law  of  the  place  where  they  are 
entered  into.'*     C.  P.  art.  13. 

Taylor  v.  Joor,  7  T-41.  Ann.  272.  "Questions 
of  prescription  affect  the  remedy,  and  must  be 
determined  by  the  law  of  the  forum." 

\ctcnwn  V.  Ooza,  2  La.  Ann.  046;  Union 
Cotton  Mfg,  Co.  v.  LoMcU.  7  Mart.  X.  S.  108; 
Story,  Confl.  L.  Nos,  676,  677,  and  authorities^ 
there  cited. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  tlip  state  of  I^uisiana.  The  record  discloses 
the  folUiwing  caw:  On  the  16th  of  April. 
1860,  the  plaintiffs  in  error,  citizens  and  rosi- 
dentft  of  tlie  state  of  Xew  York,  brou^jht  suit 
II  Wall.  U.  S.,  Book  20. 


I  a^inst  the  defendants  in  error  in  vne  fourth 
!  district  court  of  New  Orleans,  upon  a  promis- 
sory note  made  at  New  York  on  the  10th  day 
of  August,  1860,  by  the  defendants,  under  their 
firm  name  of  Bloom,  Kahn,  A  Co.,  to  the  plain- 
tiffs, by  their  firm  name  of  A.  T.  Stewart  Jk 
Co.,  for  the  sum  of  $3,226.24,  payable  at  the 
office  of  A.  Levy  k  Co.,  in  the  city  of  New  Or- 
leans, with  the  current  rate  of  exchange  on 
New  York.  *seven  months  from  date.  [*501 
The  plaintiffs,  by  their  petition,  claimed  also  to 
recover  a  few  dollars  for  the  balance  of  an  ac- 
count. The  note  was  duly  protested  at  ma- 
turity for  non-payment.  On  the  28th  of  the 
same  month  of  April  the  defendant.  Levy,  filed 
his  answer^  wherein  he  alleged  that  he  knew 
nothing  of  the  correctness  of  the  note,  or  ac- 
count, and  demanded  full  proof.  He  also 
pleaded  the  statutory  prescription  of  that  state, 
of  five  years,  as  a  bar  to  the  action.  The  other 
defendants.  Bloom,  Kahn,  &  Adler,  answered 
subsequently.  They  denied  all  the  allegations 
of  the  petition,  and  also  set  up  the  defense  of 
prescription. 

A  statute  of  the  state  provides  that  when 
"new  facts"  are  alleged  in  the  answer,  "neither 
replication  nor  rejoinder  shall  be  admitted." 
The  facts  are  "considered  as  denied  by  the 
plaintiff."    Code,  art.  329. 

Kahn  was  examined  upon  interrogatories,  and 
answered  that  the  defendants'  firm  was  consti- 
tuted as  alleged  in  the  plaintiffs'  petition,  and 
that  their  place  of  business  at  the  date  of  the 
note  was  Clinton,  Louisiana.  Another  witness 
testified  that  he  had  known  the  defendant.  Levy, 
since  the  year  1864  or  1863 ;  that  Levy  had  re- 
sided in  New  Orleans  since  that  time,  and  was 
there  during  the  period  of  the  Rebellion.  At 
the  trial  the  plaintiffs  submitted  this  testimonv, 
and  the  note  and  protest,  to  the  court.  It 
does  not  appear  that  any  evidence  was  offered 
touching  the  accoimt.  The  court  gave  judg- 
ment for  the  defendants.  Upon  what  ground 
it  was  given  is  not  disclosed  in  the  record. 

Tlie  plaintiffs  appealed  to  the  supreme  court 
of  the  state.  In  that  court  they  insisted  that 
the  act  of  Congress  of  June  11,  1864,  entitled 
"An  Act  in  Relation  to  the  Limitation  of  Ac- 
tions in  Certain  Cases,"  interrupted  the  run- 
ning of  the  prescription,  and  entitled  them  to 
recover.  The  supreme  court  affirmed  the  judg- 
ment of  the  district  court.  The  record  shows 
they  held  that  "more  than  five  years  having 
elap?*ed  after  the  maturity  of  the  note  before 
the  citations  were  served'  'on  the  de-  [*508 
fendants,  the  plea  of  prescription  must  be  sus- 
tained." It  is  clear  that  the  judgment  was 
given  solely  upon  this  ground.  The  case  would 
have  been  more  satisfactorily  presented  if  a  bill 
of  exceptions  had  been  taken  at  the  proper 
time,  and  the  material  facts  in  that  way  placed 
upon  the  record.  But  enough  is  shown  to  de- 
velop clearly  the  action  of  the  supreme  court 
of  tne  state,  and  the  point  we  are  called  upon 
to  review.  There  is  no  controversy  as  to  the 
facts.  Under  the  circumstances,  a  refusal  on 
our  part  to  exercise  the  jurisdiction  invoked 
would  involve  a  sacrifice  of  substance  to  form, 
and  unwarrantably  defeat  the  ends  of  justice. 

Our  attention  has  been  called  to  the  second 

s*ection  of  the  act  of  Congresa  of  February  5. 

1867.  amending  the  judiciary  act  of  1789;    14 

Stat.  385.    T4iat  section  is  to  a  great  extent  a 
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transcript  of  the  25th  section  of  the  prior  act. 
There  are  several  alterations  of  phraseology 
which  arc  not  material.  A  change  of  language 
in  a  revised  statute  will  not  change  the  law 
from  what  it  was  before,  unless  it  be  apparent 
that  such  was  the  intention  of  the  legislature. 
Theriat  v.  Hart,  2  Hill,  381,  note;  Douglas  v. 
Hotoland,  24  Wend.  47.  But  at  the  close  of  the 
2d  section  there  is  a  substantial  addition  and 
omission.  The  addition  in  nowise  concerns 
this  case,  and  need  not  be  remarked  upon.  The 
omission  is  of  these  words  in  the  25th  section 
of  the  original  act:  "But  no  other  error  shall 
be  regarded  as  a  ground  of  reversal  in  any  such 
ease,  as  aforesaid,  than  such  as  appears  on  the 
face  of  the  record,  and  immediately  respects 
the  before  mentioned  questions  of  validity  or 
construction  of  the  said  Constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dis- 
pute."    1  Stat,  at  L.  185. 

It  is  a  rule  of  law  that  where  a  revising  stat- 
ute, or  one  enacted  for  another,  omits  provi- 
sions contained  in  the'  original  act,  the  parts 
omitted  cannot  be  kept  in  force  by  construc- 
tion, but  are  annulled.  Ellis  v.  Paige,  1  Pick. 
43;  Bartlei  v.  King,  12  Mass.  5.37;  Nichols 
V.  Squire,  5  Pick.  108. 

503*]  ^Whether  the  25th  section  of  the  orig- 
inal act  is  superseded  by  the  2d  section  of 
the  amendatory  act,  is  a  point  not  necessary  in 
this  case  to  be  determined;  for,  conceding  the 
negative,  the  question  before  us  is  within  the 
omitted  category,  is  presented"  by  the  .record, 
and  is  the  only  one  we  are  called  upon  to  con- 
sider. It  is  alike  within  the  section  in  ques- 
tion of  the  original  and  of  the  amendatory  act. 
In  either  view  there  is  no  jurisdictional  diffi- 
culty. 

In  Jlangen*  v.  Ahhott,  6  Wall.  532,  18  L.  ed. 
930,  this  court  held  that  the  time  during  which 
the  courts  in  the  states  lately  in  rebellion  were 
closed  to  the  citizens  of  the  loval  states  is,  in 
suits  since  brought,  to  be  deducted  from  the 
time  prescribed  by  the  statutes  of  limitations 
of  those  states  respectively,  although  the  stat- 
\ites  themselves  contain  no  such  exception  and 
this  independently  of  the  act  of  Congress  of 
1804.  In  the  case  of  The  Protector,  0  W^oll. 
087.  10  L.  ed.  812,  the  same  rule  was  applied 
to  the  acts  of  Congress  of  1708  and  180.3,  fix- 
ing the  time  within  which  appeals  shall  be 
taken  from  tlie  inferior  Federal  tribunals  to 
this  court.  Tlio  cjise  before  us  was  decided 
prior  to  the  decision  of  this  court  in  Ifnugcr  v. 
Abbott,  with  which  it  in  in  direct  conllict.  But 
apart  from  the  act  of  1804.  it  would  present 
no  jrround  of  Federal  juriMliction.  Jlainfcr  v. 
Abbott  came  into  this  court  umler  the  22d  sec- 
tion of  the*  judiciary  act  of  1780.  or  if  that 
section  is  super.st»ded,  under  the  2d  seel  ion  of 
the  amendatory  act  of  1807.  It«  ilctermina- 
lion.  therefore,  depends  necessarily  upon  the 
construction  and  effect  to  be  given  to  the  act  of 
1804. 

The  note  upon  which  the  suit  i«!  founded  ma- 
tured upon  the  1.3th  of  March.  1801.  The  pre- 
scription of  five  yenrs  expired  on  the  13th  of 
Marcli.  18(»0.  This  action  was  commenced  on 
the  lOth  of  April.  18(J0,  one  montli  and  three 
days  after  the  period  of  limitation  had  elapsed. 

The  act  of  1804  consists  of  a  single  section 
containing  two  distinct  clauses.  The  first  re- 
lates to  cases  where  the  cau^e  of  action  accrued 
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subseouently  to  the  passage  of  the  act.'  Tlie 
second  to  cases  where  the  cause  of  action  ac- 
crued before  its  'passage.  The  case  be-  [•SO^ 
fore  us  belongs  to  the  latter  class.  The  first 
clause  of  the  statute  may,  therefore,  be  laid 
out  of  view.  The  second  enacts  that  "when- 
ever, after  such  action — civil  or  criminal — 
such  have  accrued,  and  such  persons  cannot,  hv 
reason  of  such  resistance  of  the  laws,  or  sucl» 
interruption  of  judicial  proceedings,  be  ar- 
rested or  served  with  process  for  the  commencc- 
'ment  of  the  action,  the  time  during  which  such 
person  shall  be  beyond  the  reach  of  legal 
process  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  by  law  for  the  com- 
mencement of  such  action." 

A  severe  and  literal  construction  of  the  lan- 
guage employed  might  conduct  us  to  the  con- 
clusion, as  has  been  insisted  in  another  case  he- 
fore  us,  that  this  clause  was  intended  to  be 
made  wholly  prospective  as  to  the  period  to  be 
deducted,  and  that  it  has  no  application  where 
the  action  was  barred  at  the  time  of  its  passage. 
Such,  we  are  satisfied,  was  not  the  intention 
of  Congress.  A  case  may  be  within  the  mean- 
ing of  a  statute  and  not  within  its  letter,  and 
within  its  letter  and  not  within  its  meaning. 
The  intention  of  the  law  maker  constitutes  the 
law.  U.  8.  V.  Freeman,  3  How.  505;  I'.  H.  v. 
Babbit,  1  Black,.  61,  17  L.  ed.  06;  Slater  v. 
Cave,  3  Ohio  St.  80. 

The  statute  is  a  remedial  one  and  should  be 
construed  liberally  to  carry  out  the  wise  and 
salutary  purposes  of  its  enactment.  The  con- 
struction contende<l  for  would  deny  all  relief  ta 
the  inhabitants  of  the  loyal  States  having 
causes  of  action  against  parties  in  the  rebel 
States  if  the  prescription  had  matured  when 
the  'statute  took  effect,  although  the  occlusion 
of  the  courts  there  to  such  parties  might  4iave 
been  complete  from  the  begmning  of  the  war 
down  to  that  time.  The  same  remarks  would 
apply  to  crimes  of  every  grade,  if  the  offenders 
were  called  to  account  under  like  circum- 
stances. It  is  not  to  be  supposed  that  Con 
gress  intended  such  results.  There  is  no  pro- 
hibition in  the  Constitution  against  retrospec- 
tive legislation  of  this  character.  We  are  of 
the  opinion  that  the  meaning  of  the  statut<»  is, 
that  the  time  which  elapsed  while  the 
*plaintiflt  could  not  prosecute  his  suit,  f*505 
bv  reason  of  the  Rebellion,  whether  before  or 
after  the  passage  of  the  act,  is  to  be  deduct cmI. 
Considering  the  evils  which  existed,  the  renicnly 
prescribed,  the  object  to  be  accomplislicd.  and 
the  considerations  by  which  the  law  ninkor* 
were  governed — lights  which  every  court  niii^t 
hold  up  for  its  guidance  when  seekinur  the 
meaning  of  a  statute  which  requires  construc- 
tion— we  caimot  doidit  the  soimdncss  of  the 
conclusion  at  which  we  have  arrived. 

On  the  l.">lh  of  .\pril,  1801,  President  Lincoln 
issued  his  Proclamation  annoimcing  the  csi-^t- 
ence  of  tlic  Tlehellion,  and  calling  for  volun- 
teers to  the  ninnber  of  75,000  to  suppress  it. 
On  the  10th  of  the  same  month  he  issut'd  n 
further  Proclamation,  announcing  the  blockii<V^ 
of  Louisiami  and  other  states  in  rebellion.  ^W 
a  Proclamation  of  the  16th  of  August.  1801.  bo 
declared  that  the  states  named  in  it,  Louii*ian:i 
being  one  of  thcni,  were  in  a  state  of  insurrec- 
tion against  the  United  States,  and  forba«U»  all 
commercial  intercourse  between  them  and   the 
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other  states  of  the  Union.  This  Proclamation 
was  authorized  by  the  5th  section  of  the  Act  of 
July  13,  1861.  The  authority  of  the  United 
States  was  excluded  from  the  entire  Btatc  of 
Louisiana  from  the  date  of  the  first  Proclama- 
tion down  to  the  month  of  May,  1862,  when  the 
dty  of  New  Orleans  and  a  small  strip  of  ad- 
jacent territory  lying  along  the  Mississippi 
river  below  that  city  was  reclaimed  from  the 
dominion  of  the  rebels  by  the  military. forces  of 
the  United  States.  £ven  then  no  court  thorcs 
state  or  Federal,  was  open  to  the  plaintiffs. 
lje\y  was  there,  but  the  other  defendants  wore 
elsewhere  in  the  state,  whither  the  arms  of  the 
United  States  had  not  penetrated.  But,  with- 
out pursuing  the  subject  further,  hen»  was  a 
pericKi  of  more  than  a  year  to  be  deducted,  ac- 
cording to  the  act  of  Congress,  from  the  time 
necessary,  under  the  state  law,  to  create  u  bar, 
and  this  defeated  the  prescription  relied  upon 
by  the  defendants. 

But  it  has  been  insisted  that  the  act  of  18G4 
was  intended  to  be  administoreil  only  in  the 
506*]  Federal  courts,  and  that  it  'has  no  ap- 
plication to  cases  pending  in  the  Courts  of  the 
states. 

The  language  is  general.  There  is  nothing 
in  it  which  requires  or  will  warrant  so  narrow 
a  construction.  It  lays  down  a  rule  as  to  the 
subject,  and  has  no  reference  to  the  tribunals 
by  which  it  is  to  be  applied.  A  different  inter- 
pretation would  defeat,  to  a  large  extent,  the 
object  of  its  enactment.  All  those  who  could 
not  sue  in  the  courts  of  the  United  States,  in- 
duding  the  loyal  men  who  were  driven  out  by 
the  insurrection  and  returned  after  it  ceased, 
and  those  of  the  same  class  who  remained  at 
home  during  the  war,  would  be  deprive<l  of  its 
boiefita.  The  judicial  anomaly  would  be  pre- 
Mnted  of  one  rule  of  property  in  the  Federal 
courts,  and  another  and  a  different  one  in  the 
courts  of  the  state;  and  debts  could  be  recov- 
ered in  the  former  wliicli  would  be  barred  in 
the  latter.  This  would  be  amtrary  to  the  uni- 
form spirit  of  the  national  jurisprudence  from 
the  adoption  of  the  judiciary  act  of  178H  down 
to  the  present  time. 

The  act  thus  construed,  it  is  argueil,  is  un- 
warranted by  the  Constitution  of  tlie  United 
States  and,  therefore,  void. 

The  Constitution  gives  to  Congress  the  power 
to  declare  war;  to  grant  letters  of  nmr«|ue  and 
reprisal;  to  make  rules  concerning  captures  on 
land  and  water;  to  raise  and  support  armies. 
to  provide  and  maintain  a  nnv}%  and  to  pro- 
%*idc  for  calling  forth  the  militia  to  execute  the 
laws  of  the  L'nion,  suppress  insurrections,  and 
repel  invasions. 

The  President  is  the  Commander-in-(^liief  of 
the  army  and  navy,  and  of  the  militia  of  the 
several  states,  when  called  into  the  service  of 
the  United  States,  and  it  is  made  Iuh  duty  to 
take  care  that  the  laws  are  faiitlifully  executed. 
Congress  is  authorized  to  make  all  laws  nee<>s- 
sary  and  proper  to  carry  into  effect  the  granted 
powers.  The  measures  to  be  taken  in  carrying 
on  war  and  to  suppress  insurrection,  are  not 
defined.  Tlie  decision  of  all  sueii  questions 
rests  wholly  in  the  discretion  of  those  to  whom 
the  substantial  powers  involved  arc  confided 
by  the  Constitution. 

507*]     •In  the  latter  case  the  power  is  not 
I  i  mi  toil  to  victories  in  the  iield  and  the  dia- 
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persion  of  the  insurgent  forces.  It  carries 
with  it  inherently  the  power  to  guard  against 
the  immediate  renewal  of  the  conflict,  and  to 
remedy  the  evils  which  have  arisen  from  its 
rise  and  progress.  This  act  falls  within  the 
latter  category.  The  power  to  pass  it  is  neces- 
(«arily  implied  from  tne  powers  to  make  war 
and  suppress  insurrections.  It  is  a  beneficent 
exercise  of  this  authority.  It  only  applies  co- 
ercively  the  principle  of  the  law  of  nations, 
which  ought  to  work  the  same  results  in  the 
e<mrts  of  all  the  rebellious  states,  without  the 
intervention  of  this  enactment.  Hauffcr  v.  .16- 
bott,  supra.  It  promotes  justice  and  honesty, 
and  has  nothing  penal  or  in  the  nature  of 
confiscation  in  its  character.  It  would  be  a 
f^trange  renult  if  those  in  rebellion,  by  pro- 
tracting the  conflict,  could  thus  rid  themselves 
of  their  debts,  and  Con^rress,  which  ha«l  th«- 
power  to  wage  war  and  suppress  the  in-^urrec- 
tion,  had  no  p<»wer  to  remedy  such  an  evil,, 
which  is  one  of  its  consequences.  What  i* 
clearly  implied  in  a  written  instrument,  is  as 
effectual  as  wluit  is  expressed.  I'.  S.  v.  I{nhhit, 
supra.  The  war  power  and  the  treaty  making 
power,  each  carries  with  it  authority  to  ac- 
quire territory.  American  Itia,  Co.  v.*  Canter, 
1  Pet.  511.  Louiniana,  Florida  and  Alaska 
were  acquiretl  under  the  latter,  and  California 
under  both.  The  act  is  within  the  canons  of 
construction  laid  down  bv  Chief  Justice  Mar- 
shall.    McCuVoch  V.  Md.A  Wheat.  316. 

This  objection  to  the  statute  is  untenable. 

The  judfiment  of  the  Supreme  Court  of  tht* 
state  is  reversed.  The  cause  will  be  remanded 
to  that  court,  icith  directions  to  orerrut**  the 
plea  of  prescription,  and  to  proceed  in  the  case 
in  conformity  to  law. 


THE  RCSQIKIIAXXA  &  WVOMIXft  VAL 
LKV  R.\1I.R0AD  &  Ct)AL  COMPAXV 
Appt., 

V. 

R.  y{.  BLATCHKOni)  and  J.  B.  Xewman,  Trus- 
tees. 

(See  S.  C.  11  Wall.  172-178.) 

•Furisdictiofi  as  to  parties — exrentors  and  trus- 
tees— defect,  how  taken  adcantaffc  of — de- 
murrer— pica  in  ahnlemrnt. 

•1.  In  coutroveisjrK  l»olwepn  cKi/.ens  of  fiilTiMint 
Rtah's,  whore  the  jurisdiction  of  the  courts  of  ili<» 
I  nUed  States  depends  u|)on  the  citizenship  of  ih** 
pajllPR.  if  iht^ro  are  sevenil  eo  pInhiillTs.  f «« h  plain- 
tin  must  l»e  ei»uip«>(«>ni  to  sue.  jtnd  if  there  art*  sev- 
eral co-flef^ndjintN.  I'lKli  defi'Mdiint  must  h*-  IhihW* 
to  I)e  sued  in  those  courjs,  or  the  Jurisdiction  can- 
not be  enteriaiut'd. 

2.  KMHiitors  nud  Irnstees.  snlnff  for  others'  lK»ne 
fit.  form  Jio  p.\r«jpil.in  to  this  rule.  If  thev  .-ire  imm*- 
sonally  qi:jillllrd  liy  their  eiti/.enship  to  hilnu'  snh< 
in  tho  eiiurts  of  th.'  I'nited  Siiii<>k.  thr  iurUdinion 
Is  not  d«'feiil»'d  hy  Ihe  fnct  that  the  pnrtirs  wlnMu 
they  repr.sent  uuiy  In*  dlnqunlined  ;  and  If  ih^v  nvf* 
not  iK-rsouHlly  r|U>llined  hy  their  eltl/.iMislilp.*  ihr^ 
courl.^  of  the  Unltwl  States  will  not  ent«*rniln  ju 
rlsdlctlon.  altbonuh  the  parlicK  whom  thev  repre- 
sent mny  be  qnallHed. 

:\.  Th»»  enses  of  Ilrowne  v.  Strode.  .'>  rrnnch.  riO.T 
and  .Me.Xiiti  v.  Hhind.  2  How.    10.  irommented  upon 
and  exj)ltiined. 

4.  ^^ben  the  cltl/.ensbip  of  the  parties  Is  averred 

•Ileadnotcs  by  Mr.  Justice  Fikld. 


StiTK  —  ^7nrif!iIirt!uit  of  fT.  R.  rirviiit  court  ffc/frini^ 
ent  on  rrnutruvc  of  parties;  proper  place  of  mnt — . 
see  note  to  Uoberlii  v.  Lewia,  36  L.  eO.  U.  8.  'T'.*. 
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!n  a  hill  of  complaint,  and  it  does  appear  that 
■ome  of  the  plaintiffs  are  disqualified  bj  their  clti- 
xeushlp  from  maintaining  the  suit,  the  defect  may 
be  uken  advantage  of  oy  demurrer,  or  without 
demurrer,  on  motion  at  any  stage  of  the  proceed- 
ings. 

it.  A  plea  in  abatement  is  required  only  when  the 
citUenshIp  averred  is  such  as  to  support  the  juris- 
diction ox  the  court,  and  the  defendant  desires  to 
controvert  the  averment. 

[No.  ft 7.] 
Argued  Mar,  2,  1871,    Decided  Apr,  17,  1871. 

APPE-^L   from    the   Circuit    Court    of    the 
United  States  for  the  Western  District  of 
Pennsylvania. 

The  bill  in  this  case  was  filed  in  the  court 
below,  hy  the  defendants  in  error,  for  the  fore- 
closure of  a  certain  mortgage.  A  decree  hav- 
ing been  entered  in  said  court  in  favor  of  the 
complainants,  the  respondents  took  an  appeal 
to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  IB,  X.  Hodges  and  Isaac  J.  Posty 
for  appellant: 

To  ftuAtain  the  jurisdiction  of  the  Federal 
court,  each  plaintiff  must  be  qualified  to  sue, 
and  each  defendant  must  be  liable  to  be  Hued 
by  them,  under  the  provisions  of  the  11th  sec- 
tion of  the  judiciary  act. 

Straicbridge  v.  Curtiss^  3  Cranch,  267;  Ward 
V.  Arredondo,  1  Paine,  410;  CohoUy  v.  Taylor ^ 
2  Pet.  ooG. 

Executors  and  administrators,  trustees  and 
corporations,  qunliHed  by  citi7.onship.  may  sue 
in  the  Federal  courts,  although  they  for  whose 
benefit  the  suits  are  brought  may  be  disquali- 
fied. 

Chappedelaine  v.  Dechenaux,  4  Cranch,  306; 
Clarke  v.  Matthewsotif  12  Pet.  171;  Oshom  ▼. 
Bk:  of  V,  S,  9  Wheat.  856;  R,  R,  Co.  v.  Let- 
son,  2  How.  497 ;  Irvine  v.  Lowry,  14  Pet.  298 ; 
Bonnafee  v.  Williams,  3  How.  574. 

Tlie  jurisdiction  depends  exclusively  upon 
the  citizenship  of  the  parties  to  the  suit  ap- 
pearing on  the  record. 

A  supposed  analogy  between  the  trust  rela- 
tions of  the  present  plaintiffs,  and  those  of  the 
plaintiffs  in  certain  cases  heretofore  decided  in 
this  court,  founded  upon  official  bonds,  affords 
the  only  explanation  of  the  judgment  rendered 
in  the  court  below  on  this  demurrer.  Those 
cases  are  three,  viz.:  Browne  y.  Strode,  5 
(ranch,  303;  McXutt  v.  Bland,  2  How.  10; 
Huff  V.  Hutchinson,  14  How.  586. 

The.se  are  all  suits  upon  bonds  given  under 
state  laws,  to  an  oflieer  having  no  interest  in 
the  subject-matter,  for  the  benefit  of  whom  it 
may  concom. 

Mr,  Tlieo&ore  Cnjler,  for  appellees: 

The  jurisdiction  of  the  court,  when  it  is 
founded  upon  the  citizenship  of  the  parties, 
rests  upon  that  of  the  real  and  not  of  the  nomi- 
nal parties  to  the  suit. 

"The  courts  of  the  United  States  have  juris- 
diction in  a  case  l)etween  the  citizens  of  the 
same  state,  if  the  plaintiffs  are  only  nominal 
plaintiffs,  for  tlie  uso  of  an  alien."  Browne  v. 
^trfHlc,  5  Cranch,  303. 

"By  a  law  of  the  state  of  Mississippi,  sher- 
iffs are  required  to  give  bonds  to  the  governor 
for  the  faithful  performance  of  their  duty. 
The  fact  that  the  ;rovernor  and  the  party  sued 
ari'  citi/x>ns  of  the  Haine  state  will  not  oust  the  i 
jurisdiction  of  the  circuit  courts  of  the  United 
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States,  provided  the  party  for  whose  use  the 
suit  is  brought,  is  a  citizen  of  another  state." 
MoXutt  V.  Bland,  2  How.  10. 

"The  court  will  not  suffer  its  jurisdiction  in 
an  equity  cause  to  be  ousted  by  the  circum- 
stances of  the  joinder  or  non-joinder  of  merely 
formal  parties,  who  are  not  entitled  to  sue  oV 
liable  to  be  sued  in  the  United  States  courts." 
Wormley  v.  Wormley,  8  Wheat.  422. 

*'The  substantial  parties,  pl&intiffs,  those 
for  whose  benefit  the  decree  is  sought,  are 
aliens,  and  the  court  has  original  jurisdiction 
between  them  and  all  the  defendants. 

Conolly  y,  Taylor,  2  Pet.  666;'  see,  also,  /r- 
rt>«  v.  Lowry,  14  Pet.  293. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

The  nth  section  of  the  judiciary  act  of  1789 
vests  in  the  circuit  courts  original  jurisdic- 
tion of  suits  of  a  civil  nature,  at  law  and  iu 
equity,  when  the  matter  involved  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  in 
three  classes  of  cases:  1,  when  the  United 
States  are  plaintiffs  or  petitioners;  2,  when  an 
alien  is  a  party:  ond,  3.  when  the  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state. 

in  the  last  two  classes  the  designation  of  the 
party,  plaintiff  or  defendant,  is  in  the  singular 
number,  but  the  designation  is  intended  to  em- 
brace all  the  persons  who  are  on  one  side,  how- 
ever numerous,  so  that  each  distinct  interest 
must  be  represented  by  persons,  all  of  whom 
are  entitled  to  sue  or  are  liable  to  be  sued  in 
the  Federal  courts.  Strawbridge  y.  Curtis,  3 
Cranch,  267.  In  other  words,  if  there  an»  sev- 
eral co-plaintiffs,  the* intention  of  the  act  is 
that  each  plaintiff  must  be  competent  to  sue, 
*and,  if  there  are  several  co-defendants,  [*175 
each  defendant  must  be  liable  to  be  sued,  or 
the  jurisdiction  cannot  be  entertained.  Execu- 
tors and  trustees  suing  for  others'  benefit  form 
no  exception  to  this  rule.  If  they  are  person- 
ally qualified  by  their  citizenship  To  bring  suit 
in  the  Federal  courts,  the  jurisdiction  Is  not 
defeated  by  the  fact  that  the  parties  whom 
they  represent  may  be  disqualified.  This  has 
been  repeatedly  adjudged.  It  was  so  adjudged 
as  early  as  1808,  in  Ch<ipi)€delaine  v.  Deche- 
naux,  4  Cranch,  307,  where  the  complainants, 
though  citizens  of  France,  brought  suit,  one  as 
residuary  legatee  and  the  other  as  administra- 
tor fife  bonis  non  of  a  testator,  who  had  been  a 
citizen  of  Georgia,  against  the  defendant,  who 
was  a  citizen  of  that  state.  Counsel,  on  open- 
ing the  question  of  jurisdiction,  was  stoppinl 
by  the  court,  Mr.  Chief  Justice  Marshall  ob- 
serving that  the  impression  of  the  court  wa.n 
that  the  case  was  clearly  within  the  jurisdic- 
tion of  the  courts  of  the  United  Stages;  tlu&t 
the  plaintiffs  were  aliens:  and,  although  they 
sued  as  trustees,  they  were  entitled  to  sue  in 
the  circuit  court.  This  ruling  was  followed 
in  Childress  v.  Emory,  8  Wheat.  669;  and  in 
Oshorn  v.  The  Bank  of  the  United  States,  0 
Wheat.  738,  the  Chief  Justice  laid  it  down  as 
a  universal  rule  that,  in  controversies  l>atwe<'ii 
citizens  of  different  states,  the  jurisdiction  of 
the  Federal  courts  depended  not  upon  the  rela- 
tive situation  of  the  parties  concerned  in  inter 
est,  but  upon  the  relative  situation  of  the  |mr- 
ties  named  in  the  record. 
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These  authorities  are  conclusive  of  the  pres- 
e&t  ease.  The  defendant  is  a  corporation  created 
under  the  laws  of  Pennsylvania.     One  of  the 

Elaintiffs»  Blatchford,  describes  himself  in  the 
ill  as  a  citizen  of  the  state  of  New  York,  and 
the  plaintiff,  Newman,  describes  himself  as  a 
citizen  of  Pennsylvania,  and  they  both  describe 
themselves  as  trustees,  who  sue  sblely  for  the 
use  of  Henry  Beckett,  an  alien  and  a  subject  ol 
the  Queen  of  Great  Britain,  and  of  Joseph  Loyd. 
a  citizen  of  New  Jersey.  The  demurrer  of  the 
defendant  raises  the  objection  that  the  plain- 
176*] tiff,  Newman,  is  a  citizen  of  the  *same 
state  with  the  defendant,  and  that  the  court 
has,  in  consequence,  no  jurisdiction  in  the  case. 
If  there  were  no  other  parties,  the  suit  clearly 
would  not  lie,  for  the  11th  section  of  the  ju- 
diciary act  only  authorizes  a  suit  between  citi- 
zens of  different  states,  not  between  citizens  of 
the  same  state.  And  the  objection,  according 
to  the  construction  we  give  to  that  section  and 
to  the  authorities  cited,  is  equally  available 
when  a  disqualified  party  is  joined  with  others 
who  are  qualified. 

The  aises  of  Browne  v.  Strode,  5  Cranch,  303, 
and  Mcyutt  v.  Blandy  2  How.  10,  upon  which 
the  plaintiffs  rely,  do  not  aid  them.  In  the 
first  case  the  action  was  on  a  bond  given  by  an 
executor  for  the  faithful  execution  of  his  tes- 
tator's will,  in  confortnity  with  the  statute  of 
Virginia,  which  required  all  such  bonds  to  be 
made  payable  to  the  justices  of  the  peace  of  the 
county  where  administration  was  granted,  but 
allowed  suits  to  be  brought  upon  them  at  the 
instance  of  any  party  aggrieved.  The  object 
of  the  action  was  to  recover  of  the  defendant,  a 
eitizen  of  Virginia,  a  debt  due  by  the  testator 
to  a  British  subject,  and  was  brought  in  the 
name  of  the  justices  of  the  peace  of  the  county, 
who  were  also  citizens  of  that  state.  It  was 
held  that  the  circuit  court  had  jurisdiction. 

In  MeNutt  v.  Bland  the  action  was  on  a  bond 
given  by  a  sheriff  of  a  county  in  Mississippi. 
By  the  law  of  that  state  sheriffs  were  required 
to  execute  bonds  to  the  governor  of  the  state 
and  his  successors,  conditioned  for  the  faithful 
performance  of  the  duties  of  their  office,  which 
bond  could  be  prosecuted  at  any  time  by  any 
party  injured  until  the  whole  amount  of  the 
penalty  was  recovered.  The  action  in  the  case 
cited  was  brought  in  the  name  of  the  governor 
for  the  use  of  citizens  of  New  York,  ngainst  the 
defendants,  who  were  citizens  of  Mississippi. 
I'pon  demurrer  it  was  held  by  this  court  that 
the  circuit  court  had  juriswliction. 

•*Jn  this  case,*'  said  the  court,  "there  is  a 
controversy  and  suit  between  citizens  of  New 
York  and  Mississippi ;  there  is  neither  between 
177*]  the  governor  and  the  defendants.  As* 
the  instrument  of  the  state  law  to  afford  a  rem- 
edy against  the  sheriff  and  his  sureties,  his 
name  is  on  the  bond  and  to  the  suit  upon  it, 
Imt  in  no  just  view  of  the  Constitution  or  law 
can  he  be  considered  os  a  litigant;  both  look  to 
things,  not  names;  to  the  octors  in  controver- 
sies and  suits,  not  to  the  mere  forms  or  inactive 
instruments  used  in  conducting  them  in  virtue 
of  some  positive  law."  The  court  tlion  cites 
the  caRc  of  Brotrne  t.  Rtrode,  and  states  the 
principle  on  which  it  was  decided,  to  be,  "that 
where  the  real  and  onlv  controversv' is  between 
eitizen»  of  different  states,  or  nn  alien  or  a  citi- 
zen, and  the  plaintiff  is  by  some  positive  law 
11  Wall. 


compelled  to  use  the  name  of  a  public  oflScer 
who  has  not,  nor  ever  had  any  interest  in  or 
control  over  it,  the  courts  of  the  United  States 
will  not  consider  any  others  as  parties  to  the 
suit,  than  the  persons  between  whom  the  litiga- 
tion before  them  exists." 

There  is  no  analogy  between  these  cases  and 
the  case  at  bar.  The  nominal  plaintiffs  in 
those  cases  were  not  trustees,  and  held  nothing 
for  the  use  or  benefit  of  the  real  parties  in  in- 
terest. They  could  not,  as  is  said  in  McNuti 
V.  Bland,  prevent  the  institution  or  prosecution 
of  me  actions  or  exercise  any  control  over  them. 
The  justices  of  the  peace  in  the  one  case,  and 
the  governor  in  the  other,  were  the  mere  con- 
duits through  whom  the  law  affordeiih  a  remedy 
to  the  parties  aggrieved. 

In  the  case  at  bar  the  plaintiffs  are  the  real 
prosecutors  of  the  suit.  They  are  parties  to 
the  mortgage  contract  negotiating  its  terms 
and  stipulations,  and  to  them  the  usual  rights 
and  powers  of  mortgagees  are  reserved,  and  to 
them  the  usual  obligations  of  mortgagors  are 
made.  The  right  to  use  different  remiMlies  is 
expressly  provided,  upon  default  in  the  pay- 
ments stipulated,  and  the  adoption  of  either 
rests, at  tne  option  of  the  plaintiffs.  So  long 
as  they  do  not  refuse  to  discharge  the  trusts 
reposed  in  them,  other  parties  are  not  author- 
ized to  institute  or  prosecute  any  proceedings 
for  the  enforcement  of  the  mortgage,  or  to  ex- 
ercise any  control  over  them. 

The  case  is  not  one  where  a  plea  in  abatement 
was  reouired  •to  raise  the  question  of  (*178 
citizenship.  Here  the  citizenship  of  the  parties 
is  averred  in  the  bill  of  complaint,  and  tne  con- 
sequent defect  in  the  jurisdiction  of  the  court 
is  apparent,  and  a  defect  of  this  character  thus 
disclosed  may  be  reached  on  demurrer  or  taken 
advantage  of  without  demurrer,  on  motion,  at 
any  stage  of  the  proceedings.  A  plea  in  abate- 
ment is  required  only  where  the  citizenship 
averred  is  such  as  to  support  the  jurisdiction 
of  the  court  and  the  defendant  desires  to  con- 
trovert the  averment.  The  question  of  citizen- 
ship constitutes  no  part  of  the  issue  upon  the 
merits. 

It  follotrs,  from  the  views  expressed,  that  iht 
decree  of  the  court  helow  must  he  reversed,  and 
that  the  cause  must  he  remanded,  icith  direc- 
tions to  the  court  to  dismiss  the  hill  for  uyjnt  of 
jurisdiction  of  parties;  and  it  is  so  ordered. 


DUNTX)P,  ]^IONCrRE  &  CO.  and  The  Leiral 
Representatives  of  Louise  D.  Minor,  De- 
ceased, Plffs.  in  Err., 

V. 

JA^TES  K.  ZrXTS. 

(See  S.  C.  "Monvure  v.  Zwnft,"  11  Wall.  41fl-423.) 

Pra<^tice  in  Louisiana — sale    of    land    in    that 

stale  set  aside  for  want  of  proper  notice. 

The  act  of  May  20.  1824.  eRt.ibllshed  In  Loiil«lana 
the  practice  of  the  state  conrtH  as  the  practice  of 
the  Fvderul  truurts,  and  Hmited  the  power  of  the 
Federal  courts  in  that  state  over  their  own  rules 
of  oractlce. 

The  act  of  1824  has  not  been  repealed  or  modified 
by  the  7th  section  of  the  act  »»f  March  2,  1867. 

A  sale  of  land  In  liOnlHlana  which  the  marshal 
had  advertised  only  In  the  newspapers  selected  by 
the  clerk  of  the  Hoase  of  Representatives,  should 
lie  set  aKlde  for  want  of  advertisement  In  the 
parish  where  the  land  lay. 

£No.  127.] 
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Argued  Mar.  SI,  Apr.  5,  f,  1871.    Decided  Apr. 

n,  1871. 

IX  ERROR  to  tne  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Tlie  liistory  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mceara,  C.  BobiasoB  and  P.  Pliillips,  for 
plaintiffs  in  error: 

The  mode  of  proceeding  on.  writs  of  execu- 
tion ii<MUcd  on  judgments  of  courts  of  tlie  state 
of  Louisiana,  having  been  adopted  by  rule  in 
t)ie  circuit  court  of  the  United  States^  held  in 
that  state,  was  the  proper  rule  to  govern,  the 
niar««hal  of  that  court.     Collier  v.  Stanbroughf 

6  How.  21. 

it  i$i  nowise  affected  or  impaired  by  section 

7  of  the  act  of  Congress  of  Mar.  2,  1867,  mak- 
ing appropriations  for  sundry  civil  expenses  of 
the  ^.'ovemment  for  the  year  ending  June  30, 
1808,  and  for  other  purposes  ( 1 4  Stat,  at  L. 
4C(»  t  :  the  other  purpcses  of  the  act,  besides 
making  ;iippropriations.  being  conn«'cted  with 
the  exjM.*nHes  of  the  government;  and  the  ad- 
lertiM'Uients  provided  for  in  §  7  being  confined 
to  thoM'.  the  accounts  for  whicli  are  to  be  *'ad- 
ju>1ed  by  the  proper  accounting  officers''  of  the 
government,  and  the  money  for  which  is  to  be 
paid  out  of  money  appropriated  by  Congress. 
Tlii^  i«  vet  more  manifest  from  tlie  act  of  Mar. 
2fi.  isr,:,  $«  2.  3,  15  Stat,  at  L.  7.  8. 

In  Is'{.>,  it  was  hold  that  the  officer  was  bound 
to  advertise  the  real  estate  "in  botli  the  Eng- 
iisli  and  French  languages,  for  the  space  of  30 
days  before  the  sale:"  that  the  law  requires 
'•property  situated  in  the  place  wher<'  this  was, 
when  seized  by  the  sheriff,  to  be  advertised  both 
in  the  English  and  French  languages." 

McDonouffh  v.   Oraner,  9  La.  544. 

The  Rev.  Stat,  is  that  in  certain  parishes,  one 
of  which  is  Asctaision.  advertisements  "shall  be 
ptibli*hed  both  in  the  English  and  French  lan- 
gu«gr«t."     R.  S.  pp.  4,  5..  of  ed.  18.">(i. 

}ffssfft.  f).  n.  CamphvJ}.  J.  A.  Campbell,  and 
T.  J.  Dnraiity  for  defendants  in  error: 

Knglisli  is  the  language  of  the  Constitution, 
the  laws  and  the  tribunals  of  tlic  Initod  States. 
It  i-*  and  always  has  been  the  legal  language 
of  Louisiana.  The  act  of  Congress  of  Feb.  20. 
1811  12  Stat,  at  L.  041),  'To  enable  the  People 
of  the  Territory  of  Orleans  to  Korni  a  Constitu- 
tion and  State  Government.'*  declares,  in  §  3. 
**t]int.  after  the  admission  of  tlie  said  territory 
of  Orl^'ans  ns  a  state  into  the  Union,  tin*  laws 
M hlth  such  state  may  pass  shall  be  promulgated, 
and  its  records  of  every  description  shall  be 
preserved,  and  its  judicial  and  legislative  writ- 
ten pr*»f(MMlings  conducted  in  the  langtiage  in 
whieh  the  laws  nnd  the  judicial  and  legislative 
Avrilt«'n  proei-etlings  of  the  United  States  are 
now  puhlinhed  and  conducted." 

The  l.'»th  paragraph  of  the  0th  article  of  the 
Constitution  of  Louisiana,*  a<lopted  under  this 
authorization,  and  with  which  the  state  was 
admitted  into  the  Union,  made  at  Xew  Orleans, 
Jan.  22,  1812,  declared  that  "all  laws  that  may 
l>e  passed  by  the  legislature  of  the  state  of 
Louisiana,  and  the  judicial  and  legislative  writ- 
ten proceedings  of  the  same,  shall  be  promul- 
gat^nl.  }»reserved,  and  conductetl  in  the  language 
ii'  which  the  Constitution  of  the  United  States 
i«  M'ritten." 

'he  Constitution  of  Louisiana,  made  at  New 
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Orleans,  Mar.  7,  1868,  under  which  the  state 
was  re-admitted,  in  article  109,  declares  "that 
no  law  shall  require  judicial  process  to  be  is- 
sued in  any  other  than  the  English  language." 

The  first  advertisement  of  the  sale  of  the 
property  under  the  fi.  fa.  was  made  Mar.  30, 
1868,  so  that  at  that  time  no  law,  state  or  Fed- 
eral, required  an  advertisement  in  French. 

The  facts  were  that  the  United  States  mar- 
shal advertised  the  property  in  newspapers 
f>ublished  in  the  city  of  New  Orleans,  wnicli 
lad  been  designated  by  the  clerk  of  the  House 
of  Representatives,  under  the  act  of  Congress 
of  Mar.  2,  1867  (see  14  SUt.  at  L.  466  and 
407).  and  which  had  by  that  officer  been  duly 
notified,  as  the  law  requires,  to  the  judge  of 
the  L'Uitcd  States  court  in  Louisiana. 

Tlie  act  of  1807  referred  to,  makes  \i  the 
duty  of  the  clerk  of  the  House  of  Representa- 
tives to  select  in  certain  states,  among  which 
is  Louisiana,  one  or  more  newspapers,  in  which, 
or  in  some  one  or  more  of  wnich  so  selected, 
all  such  advertisements  as  may  be  ordered  foi 
[publication  in  said  district,  by  any  United 
States  court  or  judge  thereof,  or  by  any  of- 
ficer of  such  courts,  or  by  any  executive  of- 
ficer of  the  United  States^  shall  be  published. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Margaret  R.  Deas  obtained  a  judgment  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana,  against  Caroline  D.  Mon- 
cure  and  others,  heirs  of  Henr^  Doyal,  and  un- 
der an  execution  isnued  on  this  judgment,  cer- 
tain teal  estate  was  sold  lying  in  the  parish  of 
Ascension,  of  which  Zimts.  the  present  defend- 
ant in  error,  became  the  purchaser.  The  lawi§ 
of  Louisiana  authorize  a  proceeding  by  a  pur- 
chaser at  judicial  sale,  somewhat  in  the  nature 
of  a  bill  of  peace,  to  quiet  and  confirm  tlie  titltf 
acquired  by  the  sale.  This  proceeding  is  callecl 
a  monition,  and  is  instituted  in  the  same  court 
in  which  the  oHginal  judgment  was  rendered, 
by  a  publication  warning  all  persons  interested 
10  come  forward  and  show  cause,  if  any  they 
can,  why  the  title  acquired  by  the  sale  should 
not  be  confirmed. 

In  response  to  this  monition  issued  by  Zunts. 
the  present  plaintiffs  in  error  appeared  in  court 
and  opposed  the  confirmation  on  several 
grounds,  which  attacked  the  validity  of  the 
sale  for  want  of  conformity  in  the  marshal's 
proceedings  to  the  \i\wn  of  ix)ui8iana.  The  is- 
sues rais4»d  by  this  opposition  were  tried  by  a 
jury,  and  several  bills  of  exception  were  taken, 
which  present  the  points  relied  on  by  plaintiffs 
in  error,  to  reverse  the  judgment  of  the  circuit 
court  confirming  the  sale. 

The  most  important  of  these  relate  to  the  ad- 
vert i>«ement  of  the  sale,  and  to  them  we  shall 
limit  our  ol»servations. 

The  Code  of  Procredure  of  Louisiana  oripr- 
inally  provideil  that  such  sales  should  be  pub- 
lished ill  the  English  and  French  languages  in 
a  newspaper  of  the  parish  where  the  seizure 
was  made.  Subsequently  the  law  was  altered 
so  as  to  dispense  with  the  publication  in  French, 
unless  the  defendant  should  request  it.  But 
from  this  amendment,  the  parish  of  Ascension 
and  some  other  parishes  were  exempt.  So  there 
is  no  question  but  that  the  law  of  Louisiana,  in 
regard  to  land  sold  under  executory  process  in 
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the  parish  of  Ascension,  required  a  publication 
in  a  newspaper  of  that  parish,  in  both  French 
and  English,  as  a  preliminary  to  tue  sale.  In 
the  case  in  consideration,  no  publication  was 
made  in  the  parish  of  Ascension,  though  there 
vas  a  newspaper  published  there,  in  both  the 
English  and  French  languages, .  and  the  only 
notice  given  of  the  sale  was  an  advertisement 
in  the  English  language,  in  a  newspaper  of 
Xew  Orleans. 

There  seems  to  be  no  reason  to  doubt,  if  the 
original  judgment  in  this  cnse  had  been  ren- 
•dered  in  a  state  court  of  Louisiana,  and  tlie  pro- 
<^eedin«r  we  are  now  considering  had  been  there 
tried,  that  the  sale  could  not  have  been  sus- 
tained. And  the  real  question  that  we  are  to 
<itK?idc  is :  whether  the  departure  of  the  marshal 
from  the  requirements  of  the  Louisiana  Code, 
jn  making  the  sale  under  executory  process  of 
the  Federal  court,  is  sufficient  in  this  case  to 
luvalidate  the  sale. 

-421*]  •Tlie  act  of  Congicss  of  May  26, 1824,  de- 
clares that  "the  mode  of  prooceuings  in  civil 
<ases  in  the  courts  of  the  United  States  that 
now  are,  or  hereafter  may  be,  established  in  the 
state  of  Louisiana^  shall  be  conformable  to  the 
laws  directing  the  mode  of  practice  in  the  dis- 
trict courts  of  said  dtate,"  and,  though  there  is 
a  provision  authorizing  the  judges  of  those 
•courts  to  make  alterations  necessary  to  conform 
the  practice  to  the  organization  of  the  Federal 
•courts,  tliis  authority  is  quite  limited.  This 
statute,  then,  in  establishing  the  practice  of  the 
-state  courts  as  the  practice  of  the  Federal 
courts,  however  the  state  laws  may  modify 
that  practice,  and  in  limiting  the  power  of  the 
Federal  courts  in  that  state  over  their  own 
rules  of  practice,  is  a  departure  from  the  other- 
IK  ise  uniform  action  of  Congress  on  that  subject. 
The  mode  of  procedure  in  the  courts  of  Louisi- 
ana, conforming  very  nearly  to  those  of  the 
•civil  law,  and  both  the  Code  of  Procedure  and 
the  Civil  Code  of  that  state  differing  so  widely 
from  the  system  of  common  law  adopted  in  all 
the  other  states,  was  the  reason  of  tnis  special 
jjurpose  of  Congress  to  require  the  Federal 
courts  in  that  state  to  conform  to  the  usages  of 
the  local  law.  This  has  been  frequently  no- 
ticed in  this  court. 

It  is  said,  however,  that  the  act  of  1824  has 
been  repealed  or  modified  bv  the  7th  section  of 
the  act  of  March  2,.  1807.  *14  Stat,  at  L.  466. 

This  is  an  act  making  appropriations  for 
Rundry  civil  expenses  of  the  government  for 
the  year  1868.  Amon^  these  expenses  were 
the  publication  of  advertisements  of  the  depart- 
Tuents,  and  other  matters  in  the  District  of  Co- 
lumbia, and  the  laws  concernini?  the  Army  and 
^avy  in  the  United  States  Army  and  Navy 
Journal. 

The  7th  section  of  this  act  authorizes  the 
derk  of  the  House  of  Representatives  to  name 
one  or  more  newspapers  published  in  each  of 
the  eleven  states  which  had  been  in  insur- 
rection, naming  them  in  which  the  treaties  of 
the  laws  of  the  United  States  shall  be  published, 
and  in  some  one  or  more  of  which  "all  such  ad- 
Tertisements  as  may  be  ordered  for  publication 
In  said  districts  by  any  United  States  courts  or 
judge  thereof,  6r  any  officer  of  such  courts,  or 
of  any  executive  officer  of  the  United  States, 
«ha,n  be  nnblished.  the  compensation  provided 
«nd  other  terms  of  publication  shall  be  fixed  by 
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said  clerk,  at  a  rate  not  exceeding  $2  per  page 
for  the  publication  of  treaties  and  laws,  and 
not  exceeding  $1  per  square  of  eight  lines  fot 
the  publication  of  advertisements,  the  accounts 
for  which  shall  be  adjusted  by  the  proper  ac- 
counting officers,  and  paid  in  the  manner  now 
allowed  by  law  in  like  cases."  The  law  further 
provides  that  the  clerk  of  the  House  shall  notify 
the  heads  of  departments,  and  each  judge  of  the 
United  States  courts,  of  the  paper  selected,  and 
that  thereafter  it  shall  be  the  duty  of  such  ex- 
ecutive officers  to  furnish  to  such  selected  paper 
only  an  authentic  copy  of  the  publications  to  be 
made  as  aforesaid. 

The  strict  grammatical  construction  of  this 
section  limits  its  application  to  such  advertise- 
ments and  publications  as  must  be  adjusted  by 
the  proi>er  accounting  officers,  and  paid  in  the 
manner  now  allowea  by  law  in  like  cases. 
That  this  means  accounting  officers  of  the 
Federal  Treasury  and  payments  by  or  on  be- 
half of  the  United  States,  we  cannot  doubt. 
Such  language  would  hardly  be  Used  in  reference 
to  costs  of  court,  to  be  paid  by  private  parties, 
in  a  litigation  between  themselves.  Nor  would 
nny  legislative  lK)dy  use  the  phrase  "acount- 
ing  officers"  in  reference  to  the  clerk  'or  [  *422 
marshnl  in  taxing  the  costs  of  advertisements 
in  the  regular  course  of  their  duties.  It  is  a 
phrase  well  known  as  referring  to  the  auditors 
nnd  comptrollers  of  the  Treasury,  who  pass 
upon  all  claiiiis  against  the  government  before 
tliey  can  be  paid  out  of  the  public  Tre4isury. 
The  cases  then  to  which  the  section  by  its 
term  applies  are  such  publications  as  the  Fed- 
eral government  is  concerned  in,  and  for  which 
it  may  have  to  pay. 

This  view  is  confirmed  by  the  manifest  pur- 
poses of  the  act.  These  are:  First,  to  require 
that  the  clerk  of  the  House  of  Representatives 
should  select,  in  the  states  lately  in  insur- 
rection, the  newspapers  in  which  such  publica- 
tion should  be  maae  as  the  United  States  re- 
quired, instead  of  the  heads  of  the  departments, 
and  other  officers  who  had  heretofore  exercised 
that  discretion;  second,  that  he  should  also  fix 
the  scale  of  prices,  within  a  limit  prescribed  by 
the  act  which  the  goveifnment  should  be  charged 
for  such  publications. 

Nor  is  this  view  affected  by  the  fact  that 
judges  of  courts  and  other  officers  of  the  court, 
meaning  marshals  and  clerks.,  are  among  those 
required  to  make  publications  in  the  papers 
80  selected;  for  in  the  proceedings  of  these 
courts  in  revenue  seizures,  confiscations,  cotton 
cases,  forfeitures  and  the  like,  many  notices 
are  required  to  be  published  and  are  published 
by  these  officers,  for  which  the  United  States 
pays,  and  which,  before  the  marshal  can  get  the 
allowance  for  it.  must  be  passed  upon  by  the 
accounting  officers  of  the  Treasury. 

Whether  we  look,  then,  to  the  language  of 
this  7th  section,  or  to  the  manifest  purpose  and 
object  of  the  act,  we  are  constrained  to  limit 
its  application  to  such  publications  as  the 
Federal  government  may  make  on  her  own  ac- 
count, and  for  which  payment  is  to  be  jnade 
out  bf  the  Federal  Treasury. 

If  the  language  of  the  section  wcrje  much 
more  favorable  than  it  is  to  the  construction 
contended  for  by  the  defendant  in  error,  we 
should  pause  loiig  before  concluding  that  Con- 
gress had  reversed  in  this  instance  its  uniform 
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poHcj  of  conforming  tbe  modes  of  proceeding 
in  th«  Federal  courts  to  those  of  the  states,  and 
liad  repealed  pro  tanio  the  act  of  1824, 
423*}  *  which  laid  down  that  as  the  law  for 
Louisiana,  with  an  express  limitation  in  the 
power  of  the  court  to  modify  it;  and  that  it 
nad  invaded  the  rule  long  received  as  an  axiom, 
that  the  descent,  alienation  and  transfer  of 
real  estate  was  governed  rightfully  by  the  law 
of  the  state  wherein  it  lay.  We  are  quite  sat- 
isfied that  Congress  had  no  such  intent  in  pass- 
ingthe  act  of  1867. 

The  eflfort  to  support  the  course  of  the  mar- 
shal, by  showing  tnat  he  acted  under  a  rule  of 
the  court,  is  hardly  worth  consideration.  The 
mere  circumstance  that  for  a  few  months  that 
officer,  acting  under  the  construction  of  the 
act  of  1867,  which  we  have  just  shown  to  be 
erroneous,  had  advertised  only  in  the  news- 
papers selected  by  the  clerk  of  the  House  of 
Kepresentatives,  did  not  constitute  a  rule  of  the 
court. 

We  are  of  opinion  that  the  sale  should  have 
been  set  aside  for  want  of  the  advertisement  in 
the  parish  where  the  land  lay. 

The  judgment  of  the  Circuit  Court  affirming 
the  sale  is,  there forey  reversed,  and  the  case  re- 
mandedf  with  directions  to  proceed  in  conform- 
ity to  this  opinion. 


MOSES  A.  HEADER  et  al,  Appts,, 

V, 

CHARLES  E.  NORTON. 
(See  8.  C.  il  Wall.  442-458.) 

Power  of  commissioners  to  settle  Meofican  land 
claims — equity  jurisdiction  over  land  patents 
for  fraud  or  mistake — innocent  purchasers — 
laches  and  statute  of  limitations,  no  defense, 
until  fraud  is  discovered, 

Bv  the  act  authorizing  commissioners  to  settle 
Mexican  land  claims  in  California,  nothing  more 
was  contemplated  than  the  separation  of  the  lands 
which  were  owned  by  individuals  from  the  public 
domain. 

Courts  of  equity  have  fall  Jurisdiction  to  relieve 
against  fraud  or  mistake,  and  that  power  extends 
to  cases  where  one  man  has  procured  the  patent 
which  belonged  to  another,  at  tbe  time  the  patent 
was  issued. 

Persons  are  not  Innocent  purchasers,  who  had 
notice  of  tbe  adverse  title  at  the  time  of  purchase. 

Defenses  of  laches  and  the  statute  of  limitations 
cannot  prevail  where  the  relief  sought  Is  grounded 
on  a  charge  of  secret  fraud,  and  it  appears  that  the 
suit  was  commenced  within  a  reasonable  time  after 
the  evidence  of  tbe  fraud  was  discovered. 

[No.  110.] 
Argued  Mar,  21,  1871,    Decided  Apr.  17,  1871, 

• 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  petition  in  this  case  was  filed  in  the 
court  b«low,  for  the  cancelation  of  a  certain 
ffrant  of  land  on  the  ground  of  fraud,  and  for  a 
decree  establishing  the  alleged  rights  of  the  pe- 
titioner in  the  said  land.  A  decree  having  been 
entered  in  favor  of  the  petitioner,  the  respond- 
ents took  an  appeal  to  this  court. 

Messrs.  Black  d  Lamon,  P,  Phillips,  and  W. 
O.  M.  l>mviM,  for  appellants: 

The  court  had  no  jurisdiction  over  the  sub- 

J'ect-matter  of  the  bill.  The  Federal  courts 
lave  no  inherent  jurisdiction  of  land  titles  set 
up  by  those  who  claim  under  the  Mexican  gov- 
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ernment.  When  the  contest  involves  an  .ex- 
amination of  the  Mexican  grants  and  conces- 
sions, and  necessitates  the  finding  by  the  state 
of  such  titles  so  set  up  at  the  time  when  Cali- 
fornia was  acquired,  such  powers  only  over 
such  subjects  were  possessed  by  the  courts,  as 
were  conferred  by  special  acts  of  Congress. 

The  finding  of  the  board  of  Land  Commis- 
sioners is  as  conclusive  as  the  decree  of  any 
court  of  competent  jurisdiction. 

The  decree  unsettles  and  changes  the  decree 
of  the  board. 

The  controversy  involved  precisely  the  same 
matters  of  law  and  fact  which  were  submitted 
to  the  board  by  the  act  of  Congress. 

Landes  v.  Brant,  10  How.  348;  LeBois  ▼. 
Bramell,  4  How.  449;  Strother  v.  Lucas,  6  Pet. 
763;  Qamache  v.  Piquignot,  16  How.  451. 

The  decision  of  the  commissioners  not  only 
concludes  the  United  States,  but  is  equally  con- 
clusive as  to  all  those  whose  claims  needed  to 
be  confirmed  by  tlie  board.  The  failure  to 
litigate  the  question  as  to  the  existence  of  a 
grant  by  Mexico,  in  the  forum  provided  by  law, 
deprives  a  claimant  of  all  right  to  moot  such  a 
claim  anywiiere. 

The  jurisdiction  given  to  the  commission  was 
exclusive.  The  act  of  Mar.  3,  1^51,  S  13,  pro- 
vides a  remedy  for  the  adjudication  of  con- 
flicting claims. 

Chouteau  v.  Eckhart,  2  How.  344. 

If  the  court  could  take  jurisdiction  of  the 
matter  litigated  and  decided  by  the  commis- 
sioners, on  the  ground  of  fraud  committed  by 
BolcofT  in  procuring  his  claim  to  be  recognized, 
the  United  States  alone  could  promote  such 
questions. 

Sampeyreac  v.  U.  8.  7  Pet.  222. 

The  complainants  cannot  base  a  title  upon  a 
fraud.  As  the  Castros  were  barred  by  failure 
to  present  their  claim,  they  cannot  use'BolcofTa 
fraud  to  escape  the  bar.  The  bar  cannot  be 
removed  except  by  Congress,  and  then  the  pur- 
chasers from  Bolcoff  would  be  protected. 

The  matters  now  set  up  by  the  complainants 
were  before  the  commissioners,  and  were  passed 
upon  by  them,  as  the  bill  admits  and  the  record 
shows. 

The  evidence  does  not  establish  fraud  on  the 
part  of  Bolcoff. 

Fraud  alleged  by  complaint  must  be  proved^ 
not  inferred. 

U.  8.  V.  Arredondo,  6  Pet.  691. 

The  court  treated  the  case  as  one  resting  on 
newly  discovered  evidence. 

The  court  could  not  take  cognizance  of  the 
case  upon  such  ground. 

The  case  stated  in  the  bill  is  one  where  ft 
court  of  equity  should  refuse  relief  against  the 
purchasers  from  Bolcoff,  because  of  the  laches 
of  the  Castros.  This  the  court  should  have 
done,  irrespective  of  the  statute  of  limitationa 
of  California. 

Tlie  omission  to  demur  or  insist  on  the  bar  of 
the  statute  in  the  answer,  does  not  prevent  the 
court  from  applying  the  statute. 

1  Baldwin,  394 ;  Maxwell  v.  Kennedy,  8  How» 
210;  Ad.  Eq.  168. 

Tlie  purchases,  made  in  good  faith,  relying 
on  the  action  of  the  commissioners  and  the  is- 
suance of  the  patent^  should  have  been  sus- 
tained. 

Ad.  Eq.  510. 
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Mr,  Willlau  M.  Stewart,  for  appellee, 
presented  tlie  opinion  of  court  below  as  his  ar- 
^nient,  from  which  is  the  following: 

Vtom  this  examination  of  the  documents,  it 
is  difficult  to  resist  the  conclusion  that  they  are 
all  false  and  were  fabricated  by  Bolcon,  or 
some  one  at  hi*  instigation,  to  defraud  the  sis- 
ters of  their  property  and  secure  the  title  to 
himself. 

By  the  false  and  fabricated  documents,  and 
the  suppression  or  destruction  of  the  grant  to 
the  sisters,  a  confirmation  of  the  claim  under 
the  alleged  grant  to  BolcofT  has  been  obtained, 
and  the  legal  title  secured  to  his  children; 
when,  in  truth  and  fact,  the  real  title  was  in 
the  three  sisters,  and  should  have  been  ad- 
judj^  to  them.  Under  these  circumstances, 
upon  obvious  principles  of  justice,  the  patentees 
and  all  persons  holding  under  them,  with  no- 
tice of  the  claim  of  the  sisters,  should  be  de- 
creed to  surrender  up  the  title.  The  right  of 
the  complainant  to  a  decree  of  this  character 
re!>t8  upon  the  established  doctrine,  that  when- 
erer  property  is  acquired  by  fraud,  or  under 
soch  circumstances  as  to  render  it  inequitable 
for  the  holder  of  the  legal  title  to  retain  it,  a 
court  of  clmncery  will  convert  him  into  a  trus- 
tee of  the  true  owner. 

1  Spence,  E<J.  Jur.  4;  Hardy  v.  Harbin,  U. 
a  C.  C.  for  Cal.,  June  term  for  1806. 

This  is  not  the  case  of  the  conflnnation  and 
patent  upon  an  independent  grant,  having  no 
relations  to  the  proceedings  of  the  sisters,  but 
upon  a  grant  alleged  to  have  been  given  by 
agreement  to  Bolcoff,  as  a  substitute  for  the 
one  decreed  to  the  sisters.  The  case  proceeds 
upon  the  ground  that  the  confirmees  obtained 
br  fraud  or  confirmation  in  their  name,  the 
rights  granted  to  the  sistelrs,  and  by  reason  of 
the  confirmation  have  secured  the  possession  of 
the  legal  title  to  the  premises.  It  is  the  pos- 
session of  this  legal  title  which  prevents  the 
complainant  from  maintaining  ejectment  for 
the  premises^  and  drives  him  into  a  court  of 
ch?ineerv  for  relief. 

In  this  state,  the  cttatute  of  limitations,  as 
we  have  had  occasion  to  observe,  differs  essen- 
tially from  the  English  statute,  and  from  stat- 
utes* of  limitation  in  most  of  the  other  states. 
Those  statutes,  in  terms,  apply  only  to  particii- 
lar  legal  remedies;  and  jeourts  of  e<juity  there 
are  said  to  be  bound  by  them  only  m  cases  of 
concurrent  jurisdiction!  and  in  other  cases  to 
act  only  by  analogy  to  the  statutes,  and  not  in 
obedience  to  them.*  But  in  this  state  the  stat- 
ute applies  as  well  to  equitable  as  to  legal  rem- 
edies. It  is  directed  to  the  subject-matter,  and 
not  the  form  of  the  proceeding,  or  the  forum  in 
which  it  is  prosecuted. 

Ixyrd  T.  Hf orris,  18  Cal.  480;  Hardy  v.  Har- 
bin, v.  S.  C.  C.  Cal.  June  term,  1866. 

There  would  seem,  therefore,  to  be  as  good 
reason  for  requiring  parties  claiming  the  bar  of 
the  statute  to  suits  in  equity  in  this  state  when 
the  objection  is  not  raised  by  demurrer,  to 
plead  such  statute  or  insist  upon  it  in  the  an- 
swer, as  there  is  for  a  similar  rule  when  the 
bar  of  the  statute  is  invoked  in  actions  at  law. 
In  f«ome  cases  such  is  the  rule  now,  as  in  suits 
to  have  an  account  of  rents  and  profits  of  land. 
Sc-e.  Prince  v.  HcyUn.  1  Atk.  493. 

And  were  it  nec<»«stfry.  wc  should  not  hesi- 
tate to  hold  tliat  the  rule  in  this  state  applies 
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to  all  eases  in  equity;  but  it  is  not  necessary 
now  to  go  so  far.  l^or  even  where  it  was  pot 
essential,  by  the  old  rules,  to  plead  the  statute 
Or  to  refer*  to  it  in  terms ;  yet,  to  claim  any 
benefit  from  it,  the  picador  was  required  to* 
state  facts  sufficient  to  bring  the  case  within 
its  operation,  and  then  to  insist  that,  by  reason* 
of  those  facts,  the  remedy  of  the  complainant 
was  barred.  This  has  not  been  done  by  the  de- 
fendants in  this  case;  their  claim,  made  in  ar- 
gument, only  that  the  relief  is  barred,  will  not- 
answer. 

2  Madd.  Ch.  309;  Van  Hook  v.  Whitlock,  7 
Paige.  381. 

Tlie  presentation  or  non-presentation  by  the 
sisters  of  their  claim  under  the  grant  of  the- 
board  of  Land  Commissioners,  has  nothing  to> 
do  with  the  eouitable  relations  between  them 
and  third  parties.  The  Supreme  Court  of  the 
United  States  has  frequently  determined,  to 
quote  its  own  language,  that  the  government 
had  no  interest  in  the  contests  between  persons 
claiming  ex  pout  facto  the  grant. 

Castro  V.  Hendricks,  23  How.  442,  16  L.  ed. 
577. 

The  supreme  cwirt  of  California,  while  hold- 
ing that  the  legal  title  was  vested  in  the  con- 
firmee, has,  in  repeated  iuAtanoes,  declared  that 
equities  between  him  and  third  parties  re- 
mained unafTectod. 

^ee.  Hardy  v.  Harbin,  where  this  subject  is 
considered  at  length. 

See.  also,  Estrada  v;  Murphy,  19  Cal.  272; 
and  the  recent  decision  in' tfahnon  v.  Symons, 
30  Cal.  300. 

If,  in  this  case,  after  the  sisters  had  obtained 
their  grant,  Bolcoff  had  fabricated  a  dee<l  from 
them  of  the  property,  and  presented  the  claim^ 
in  hU  ou*n  name  and  obtained  a  confirmation 
and  patent,  no  question  could  be  made  against 
their  right  to  demand  the  transfer  to  them  of 
the  legal  title.  He  could  not  be  heard*  to  say 
that  they  would  have  lost  the  property  by  non- 
presentation,  and  that,  therefore,  he  should  be 
left  alone  in  his  fraudulent  acquisition.  His 
mouth  would  be  stopped  by  his  fraud.  Nor,  in- 
deed, could  it  be  in  truth  affirmed  by  anyone, 
that  the  property  would  have  ultimately  been 
lost  to  the  sisters,  and  that  relief  might  not 
have  been  afforded  them  by  appropriate  legis- 
lation. As  observed  in  the  Hardy  Case,  the 
finder  of  personal  property  might,  with  equal 
propriety,  justify  its  detention  on  the  ground 
that  the*  true  owner  would  never  have  found  it. 

Now,  the  case  supposed  is,  in  all  its  essential 
features,  the  case  at  bar;  the  only  difference 
"being  the  presentation  of  a  fabricated  grant 
from  the  governor,  instead  of  a  fabricated  deed 
of  the  sisters,  with  a  representation  that  the 
grant  was  issued  to  Bolcoff  by  agreement  with 
the  sisters,  as  a  substitute  for  the  one  decreed 
to  them,  and  in  fart  issued  to  them.  It  would 
be  a  reproach  to  the  administration  of  justice, 
if  a  court  of  equity  could  afford  no  remedy  tO' 
the  injured  parties. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Claims  to  lands  in  California  by  virtue  of 
any  right  ot  title  derived  from  the  former  gov- 
eniment  were  required  to  be  presented  to  the 
land  commissioners,  and  authority  was  vested 
in  ^e  commissioners  to  decide  upon  the  valid- 
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ity  of  »uch  claims  and  to  certify  their  decisions, 
"With  the  reasons  for  the  same,  to  the  district 
attomejr  for  the  district. 

Applicants  for  sucli  confirmations  were  re- 
'quired  to  present  their  claims  to  the  commis- 
452*]  sioners  when  sitting  as  a  *board,  but  the 
act  of  Congress  made  no  provision  for  notice  to 
any  adverse  claimant,  and  the  proceedings  be- 
fore* the  commissioners  were  wnolly  ex  parte 
unlofts  opposed  by  the  district  attorney. 

Power  to  review  such  decisions  wo s  vested 
in  the  district  court,  on  petition  of  the  claim- 
ant in  case  of  rejection,  or  of  the  district  attor- 
ney in  ease  of  confirmation.     9  Stat,  at  L.  633. 

Specific  regulations  were  enacted  as  to  the 
f,..-  .  r.f  s-.,.i,  iH>ti*ions,  and  the  provision  was 
"that  the  district  court  should  proceed  to  ren- 
luM  jiidgineiit  n))oii  the  phnrdings  and  evidence 
in  the  case,  and  upon  such  further  evidence  as 
iniirht  be  taken  bv  the  order  of  the  said  court, 
anil  that  the  court,  on  application  of  the  party 
agaii:Ht  whom  judgment  was  rendered,  should 
grant  an  appeal  to  the  Supreme  Court  of  the 
United  States. 

On  the  5th  of  May,  1852,  a  petition  signed  by 
•the  attornevs  of  Francisco  BolcofT  and  Juan 
Jiolcoff  was  filed  with  the  Land  Commissioners, 
petting  up  title  to  tire  rancho  El  Refugio,  as 
^r.uitees  of  their  father,  Joso  BolcofT,  and  ask- 
ing for  a  confirmation  of  tlieir  claim  tmder  the 
•act  of  Congress  passed  to  settle  such  private 
claims  to  lands  in  that  state.  Tliey  represent- 
ed that  the  tract  was  granted  to  their  father 
during  Mexican  rule  by  the  governor  of  that 
department  under  the*  colonization  laws  or- 
dained by  the  supreme  government. 

Pursuant  to  the  requirements  of  the  act  of 
CnnLTCss  tliey  filed  with  their  petition  their 
doenmentary  evidences  of  title,  consisting  of 
the  following  documents:  (1)  A  paper  Spar- 
ing daje  on  the  7th  of  April,  1841,  purporting 
to  lie  a  grant  of  the  rancho  El  Refugio  to  JosO 
BolcofT  by  Juan  B.  Alvarado,  governor  of  the 
department  at  the  date  of  the  supposed  gi'ant. 
(2)  The  certificate  of  Governor  Alvarado, 
dated  the  28th  of  July,  1841,  stating  that  the 
grant  made  on  the  8th  of  April,  183H,  in  favor 
of  JosC»  BolcofT,  was  approved  on  the  22d  of 
Ma  v.  1841,  by  the  Departmental  Assembly.  (3) 
463'' 1  A  document  dated  the  2(lth  *of  July. 
1842.  purporting  to  be  a  record  of  juridical 
possession  of  the  tract  given  to  the  supposed 
granti'o  by  the  proper  Mexican  authorities. 
(4)  The  disefio  or  sketeli  of  the  tract  de- 
scrilMMl  in  the  petition  addressed  to  the  govern- 
•or  by  the  original  donee. 

Proof  of  tJie  handwriting  of  the  persons 
whoso  names  purport  to  lie  signed  to  the  docu- 
ments was  intro<luc<'d  by  the  petitioners,  ond 
as  no  question  >vas  made  as  to  the  authenticity 
of  the  documents,  Wwy  were  received  as  genuine 
and  treated  as  such  in  the  hearing,  and  the 
<»omnn«Hioner8  entered  a  decree  in  f&vor  of  the 
jM'titioners,  confirming  .the  claim. 

Both  parties  concede  that  an  appeal  was 
taken  on  behalf  of  the  United  States  to  the  dis- 
trict court,  but  it  was  never  prosecuted  4o  ef- 
fect and  was  subsequently  dismissed. 

Patents  may  be  issued  for  all  claims  con- 
firmed by  the  commissioners  where  no  appeal 
was  taken,  the  claimant  complying  with  the 
•conditions  specified  in  the  13th  section  of  the 
net  providing  for  the  adjudication  of  such 
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claims ;  that  is,  he  must  present  to  the  General 
Land  Ofiice  an  authentic  certificate  of  such  con- 
firmation and  a  plat  or  survey  of  the  land  dulv 
certified  and  approved  by  the  surveyor-general. 
Such  an  application  was  accordingly  made  by 
the  confirmees  to  the  Commissioner  of  the 
General  Land  Office,  and  he,  cm  the  4th  of  Feb- 
ruary, 1860,  issued  a  patent  in  due  form  to  tJie 
persons  in  whose  favor  the  decree  was  entered, 
and  to  whom  the  certificate  of  confirmation  was 
granted.  Title  to  the  land  is  claimed  by  the 
appellants  under  that  patent. 

Attention  will  no\^  be  called  to  the  evidences 
of  title  under  which  the  appellee  claims  in  this 
case.  On  the  13th  of  February,  1839,  three 
orphans,  daughters  of  Joaquin  Castro,  a  de- 
ceased Mexican  citizen,  to  wit,  Maria  Can- 
dida, Maria  Jacinta  and  Maria  de  los  Angeles, 
presented  their  petition  to  Juan  B.  Alvarado, 
Governor  of  California,  asking  for  a  grant  of 
the  rancho  El  Refugio.  Reference  of  the  peti- 
tion was  made  to  the  administrator  of  the  ad- 
joining mission,  and  he  having  reported,  on  the 
16th  of  March,  1839,  *that  the  land  [*454 
could  be  granted,  as  the  land  was  not  necessary 
to  the  mission,  the  governor,  on  the  same  day, 
made  a  provisional  grant  of  the  same  to  the 
petitioners  and  referred  the  espediente  to  the 
prefect  of  the  district,  as  was  the  usual  course 
in  respect  to  such  applications.  Immediate 
attention  was  given  to  the  subject  by  that  of- 
ficer, and  on  the  twentieth  of  the  same  month 
he  reported  to  the  governor  that  the  land  was 
vacant,  and  recommended  that  the  grant  should 
be  issued  to  the  petitioners. 

Evidently  the  several  documents  constituting 
the  complete  espediente  show  a  full  compliance 
with  all  the  requirements  of  the  colonization 
laws,  and  it  is  quite  clear  that  the  case  was 
so  understood  by  the  governor,  as  on  the  8th 
of  April,  in  the  same  year,  he  issued  the  con- 
cession in  which  the  petitioners  are  declared 
to  be  the  owners  in  fee  of  the  land.  Specific 
boundaries  are  given  to  the  tract  granted  and 
the  directions  in  the  same  document  are  that 
tjic  espediente  be  reserved  for  the  consideration 
of  the.  Departmental  Assembly  and  their  -due 
approval  of  the  same.  Due  report  of  the  pro- 
ceedings xN-as  made  to  that  tribunal,  and  the 
record  shows  that  on  the  22d  of  May,  1840, 
they  formally  approved  of  the  grant. 

Satisfactory  proof  was  introduced  that 
Maria  Candida  intermarried  with  Jos6  BolcofT, 
and  that  Maria  de  los  Angeles  intermarried 
with  Joseph  L.  Majoi-s.  Prior  to  the  mar- 
riage of  Maria  de  los  Angeles,  the  three  sisters 
lived  together  as  meml>ers  of  the  family  of  Jos^ 
BolcofT,  the  husband  of  the  elder,  and  Maria 
.Jacinta  continued  to  reside  in  his  family  on 
the  premises  until  1850,  when  she  became  a 
nun  and  entered  a  convent. 

By  the  record  it  appears  that  Joseph  L.  Ma- 
jors, on  the  30th  of  April,'  1852,  presented  a 
petition  to  the  commissioners  claiming  title  in 
right  pf  his  wife  to  one  third  of  the  rancho  El 
Uefugio,  setting  up  the  concession  made  by  th<* 
governor,  to  his  wife  and  her  two  sisters,  and 
usked  that  the  claim  might  be  confirmed.  In 
support  of  his  claim  he  introduced  the  several 
documents  referred  to  as  tending  to  show  that 
the  concession  to  the  three  sisters  was  a  vali<l 
•grant  of  the  rancho;  but  the  commis-  [•465 
sioners,  on  the  30th  of  January,  1855,  rejecte<l 
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the  plaim,  «»vidently  proceeding,  upon  the 
gTomid  that  the  documents  introduced  by  the 
other  claimants  were  genuine. 

Apart  from  that  oouHideration  the  commis- 
nionei-s  were,  doubtless,  much  influenced  by  the 
twtimony  of  the  g«>vernor,  who  was  examined 
as  a  witne^^s  by  the  successful  claimants.  He 
admitted  that  he  jnranted  the  rancho  in  the 
first  place  to  the  Uiree  sisters,  but  he  stated 
that  he  made  the  grant  at  the  request  of  Marin 
Candida,  the  wife  of  Jos*''  Bolcoff,  and  that  ho 
subsequently  re-granted  the  land  to  her  hus- 
band at  het  request  and  upon  her  representa- 
tion that  an  arrangement  to  that  effect  be- 
tween her  husband  and  the  husband  of  her 
other  married  sister  had  been  made.  His 
rtatenient  was  that  he  grantixl  the  new  title  to 
Jo^  Bolcoff  because  the  parties  agreed  upon  it. 
although  he  admitted  that  neither  of  the  other 
two  grantees  ever  came  before  him  or  made 
sny  such  request.  Subsequent  investigations 
led  to  the  discovery  that  the  documents,  or 
most  of  the  documents,  introduced  in  support 
of  the  claim  of  Jos6  Bolcoff,  were  forged  and 
fraudulent,  which  induced  the  appellee,  clainv 
ing  title  under  the  three  sisters,  to  commence 
the  present  suit. 

Confirmed  as  the  claim  of  JosC'  Bolcoff  was 
at  the  same  time  that  the  claim  of  the  three 
sifters  was  rejected,  they  did  not  appeal  nor 
would  they  have  been  benefited  if  tney  had. 
as  the  claim  was  confirmed  to  the  other  claim- 
ants, and  they  were  not  parties  in  that  litiga- 
tion and  could  not  appeal  from  the  decree. 
Had  all  the  facts  and  circumstances  been 
knoYiTi.  the  unsuccessful  claimant  might,  per- 
haps, have  presented  a  petition  to  the  district 
judge  and  nave  procured  an  injunction  re- 
straining the  confirmees  of  the  claini  **from 
<^uing  out  a  patent  for  the  same-  until  title 
thereto'*  had  been  •'finally  decided,"  but  it  is 
a  $nnicient  answer  to  any  such  suggestion  that 
the  patent  was  issued  before  the  alleged  forger- 
ies were  discovered. 

Remediless  as  the  appeal  was  at  law,  he  in- 
stituted tlie  present,  suit  in  the  circuit  court. 
His  theory  is,  as  shown  in  the  bill  of  complaint. 
456*]  that  the  grant  was,  in  fact,  made  to.*the 
three  listers,  and  that  their  names  were  erased 
and  the  name  of  the  successful  claimant  in- 
serted in  the  same,  and  that  the  commissioners 
were  induced  by  false  swearing,  forgery  and 
fraud,  to  confirm  the  claim  to  the  grantees  of 
the  party  truilty  ot  all  those  oftVnses,  as  the 
means  of  his  success  and  of  the  defeat  of  the 
claim  of  the  three  sisters,  to  whom  the  rauclio 
really  belonged. 

All  such  charges  are  denied  in  the  answer, 
hut  they  are  fully  proved  by  the  diKMinients  ex- 
hihitedin  the  case  and  by  such  facts  and  cir- 
cumstances as  leave  no  doubt  in  the  mind  of 
the  eourt  that  the  charges  are  true.  Even  tlie 
governor  admits,  in  his  deposition  taken  in 
this*  case,  that  the  espedieute,  including  the 
conceHpion,  was  prepared  in  the  name  of  the 
three  sisters,  but  he  states  that  when  the  titulo 
wa^  prepared  the  wife  of  JosC*  Bolcoff  came  be- 
fore liini,  and  that  upon  her  representation 
tliat  her  sisters  were  to  receive  an  interest  in 
another  rancho.  the  title  papers  were  made  out 
in  the  name  of  her  husband. 

Such  a  theory  is  highly  improbable,  but  the 
much  better  a4iswer  to  it  is  that  it  is  clearly 
11  Wall. 


and  satisfactorily  disproved.  Beyond  all  doubt 
the  entire  espediente,  except  the  titulo,  was  in 
the  name  of  the  three  sisters,  and  the  formal 
concession,  which  was  also  in  their  name,  di- 
rected that  the  ultimate  title  should  be  issued 
to  them  and  be  recorded  in  the  proper  book; 
and  discoveries  made  since  the  patent  was  is- 
sued show  that  the  grant  was  entered  in  the 
7'oma  de  liazon  and  in  Jimeno's  Index. 

Much  weight  is  dup  to  those  documents  as 
evidences  of  title,  even  when  they  are  not  intro- 
duced in  the  particular  case  before  the  court. 
They  were  not  produced  before  the  commission- 
ers, and  it  may  be  doubted  whether  thev  would 
have  benefited  the  case  of  the  three  sisters  if 
they  had  been,  as  their  names  are  erased  in  the 
entry  and  the  name  of  Jos^  Bolcoff  wTitten  in 
their  place,  and  as  no  suspicion  of  forgery  or 
fraud  existed  at  that  time  it  may  he  doubted 
whether  the  nroduction  of  the  documents  would 
have  changed  the  result.  Conjectures  in  that 
bclmlf,  howt^ver,  are  of  no  avail,  as  it  now  ap- 
pears that  all  or  nearly  all  of  the  title  papers 
introduced  *to  support  that  title  were  [♦457 
forged  and  fraudulent,  showing,  to  the  entire 
satisfaction  of  the  court,  that  the  equity  of 
the  case  was  in  the  three  sisters. 

Further  argument  upon  that  topic  is  un- 
necessary, as  the  proofs  are  persuasive,  con- 
vincing and  decisive.  Detailed  reference  to 
them  is  given  in  the  opinion  delivered  by  the 
circuit  court,  and  to  that  the  parties  cjin  re- 
cur if  they  desire  to  examine  the  document ?>  or 
the  .statements  of  the  witnesses  as  exhibited  in 
the  depositions  sent  up  in  the  record. 

Suppose  that  is  so,  still  it  is  insisted  by  the 
appellants  that  the  decree  should  be  reversed 
l>ecause  the  decree  of  the  commissioners,  as 
they  contend,  was  final  and  conclusive  between 
the*  original  claimants.  Unquestionably,  it  is 
a  general  rule  that  when  jurisdiction  is  dele- 
gated to  a  tribunal  over  a  subject-matter,  and 
Its  exercise  is  confided  to  their  discretion,  the 
decision  of  the  matter,  in  the  absence  of  fraud, 
is,  in  p^eneral,  valid  and  conclusive.  Even 
fraud  will  not  in  every  case  open  the  judgment 
or  decree  to  review  where  the  proceeding  is  not 
a  direct  one,  but  it  is  not  important  to  enter 
much  into  that  field  of  ijiquiry,  as  the  15th 
section  of  the  act  under  which  the  commission- 
ers wpre  appointed  provides  that  the  final  de- 
crees rendered  by  the  commissioners  or  by  the 
district  or  Supreme  CJourt  of  the  United  States, 
or  any  patent  to  be  issued  under  the  act.  shall 
be  conclusive  lietween  the  United  States  and 
the  said  claimants  only,  and  shall  not  affect  the 
interests  of  third  persons.    9  Stat,  at  L.  «34. 

Nothing  more  is  contemplated  by  the  pro- 
ceedings under  that  act  than  the  separation  of 
the  lands  which  were  owned  by  individuals 
from  the  public  domHin;  U,  H.  v.  Morillo^  1 
Wall.  709,  17  L.  ed.  627;  Beard  v.  Fedenj,  3 
Wall.  493,  18  L.  ed.  93;  U.  A?,  v.  ftanvhrz, 
Hoffm.  L.  Cas.  133:  Martin  v.  U.  8,  Hoffm.  L. 
Cas.  146;  U.  S,  v.  Ortega,    Hoffm.  L.  Cas.  135. 

Argument  is  not  necessary  to  show  that  a 
patent  in  a  suit  at  law  is  conclusive  evidence 
of  title  against  the  United  States  and  all 
others  claiming  under  the  United  States  by  a 
junior  title.  Until  the  patent  issues  the  fee 
is  in  the  government,  "but  when  it  is-  [*458 
sues  the  legal  title  passes  to  the  patentee. 
Persons  claiming  to  hold  the  land  against  the 
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patent  cannot  have  relied  in  a  suit  at  law,  but 
courts  of  equity  have  full  jurisdiction  to  relieve 
against  fmud  or  mistake,  and  that  power  plain- 
ly extends  to  cases  where  one  man  has  procured 
the  patent  which  belonged  to  another  at  the 
time  the  patent  was  issued.  Bagnell  v.  Brod- 
erick,  13  Pet.  436;  Patterson  v.  Winn,  11 
UTieat.  380. 

Where  one  party  has  acquired. the  legal  right 
to  property  to  which  another  has  the  better 
right,  a  court  of  equity  will  convert  him  into 
a  trustee  of  the  true  owner,  and  compel  him  to 
convey  the  legal  title.  Stark  v.  Starrs,  6  Wall. 
419,  18  L.  ed.  930. 

Objection  was  taken  in  the  court  below  that 
some  of  the  respondents  were  innocent  pur- 
chasers, but  that  objection  cannot  have  any 
weight  at  this  time,  as  all  the  appellants  before 
the  court  had  notice  of  the  title  of  the  appel- 
lee, as  clearly  appears  by  the  report  of^  the 
master.  None  of  those  who  purchased  without 
notice  are  embraced  in  the  decree. 

Laches  and  the  statute  of  limitations  are  set 
lip  in  argument,  but  such  defenses  cannot  pre- 
vail where  the  relief  sought  is  grounded  on  a 
charge  of  secret  fraud,  and  it  appears  that  the 
suit  was  commenced  within  a  reasonable  time 
after  the  evidence  of  the  fraud  was  discovered. 

Decree  affirmed. 
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UNITED  STATES,  Plff.  in  Err,, 

V. 

GIDEON  B.  WRIGHT,  et  al, 
(See  S.  C.  11  Wall.  648-650.) 
Discretion  tn  officer — court  or  jury  cannot  re- 
vise. 

The  Instruction  by  the  judfse  who  tried  the  cnsc 
was  erroneous,  which  referred  to  the  jury  a  mat- 
ter which,  under  the  low,  rested  wholly  in  the  dis- 
cretion of  the  PoatmnBter-Oeneral. 

By  the  act  of  Murch  3.  1863.  Congress  constitut- 
ed him  the  sole  judge  to  determine,  not  only  wheth- 
er the  exigencies  In  the  case  had  arisen,  but,  if  they 
had.  the  manner  and  extent  of  the  allowance  to 
postmasters  under  that  act :  and  It  is  not  compe- 
tent for  court  or  jury  to  revise  his  decision. 

[No.  121.] 
Argued  Mar.  28,  1871.    Decided  Apr.  11,  1811. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennes- 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  upon  the  official  bond  of  a 
postmaster.  Judgment  having  been  given  in 
favor  of  the  plaintiff  for  only  a  small  part  of 
the  amount  claimed,  the  said  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  Atty-Oen.,  and 
B.  H.  BrUtow,  Solicitor  Oen.,  for  plaintiff  in 
error. 

No  counsel  appeared  in  this  court  for  the  de- 
fendants in  error. 

Mr.  Justice  DatIs  delivered  the  opinion  of 
the  court: 

This  is  a  suit  on  the  official  bond  of  the  post- 
master at  Gallatin,  Tennessee,  and  a  disposition 
of  the  case  depends  on  the  construction  to  be 
given  to  the  6th  section  of  the  act  of  March  3, 
1803,  12  Stat,  at  L.  p.  702,  which  declares  that 
**whenever,  by  reason  of  the  presence  of  a 
military  or  naval  force  near  any  postoffice,  un- 
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usual  business  accrues  thereat,  the  Postmaster* 
General  is  hereby  required  to  make  a  special 
order,  allowing  proportionately  reasonable  com* 
pensation  to  the  postmaster  and  for  clerical 
services.*'  It  appeared  in  evidence  at  the  trial, 
that  the  Postmaster-Greneral  had  refused  to  al- 
low the  defendant,  Wright,  the  claim  for  clerk 
hire,  preferred  by  him  under  the  provisions  of 
this  section,  and  the  inquiry  arose,  whether  the 
decision  was  final.  The  learned  judge  who 
tried  the  cause  held  that  the  action  of  the  de- 
partment was  not  conclusive  on  the  subject, 
and  instructed  the  jurv  to  allow  the  postmaster 
a  fair  compensation  for  clerical  assistance,  if 
in  their  opinion,  the  state  of  things  existed 
calling  for  the  allowance. 

This  instruction  was  clearly  erroneous,  for  it 
referred  to  the  jury  a  matter  which,  under  the 
law,  rested  wliolly  in  the  discretion  of  the  Post- 
master-General. The  act  of  March  3d,  1863, 
which  embraces  the  section  upon  whose  con- 
struction the  disposition  of  the  case  depended, 
effected  great  changes  in  the  administration  of 
the  Postoffice  Department,  but  it  did  not  take 
from  the  Postmaster-General  the  right  to  con- 
trol and  regulate  the  allowances  to  Post- 
masters and  the  expenses  of  their  offices,  which 
was  conferred  bv  the  9th  section  of  the  act  of  . 
Julv  5,  1836.  indeed,  it  would  seem  that  the 
general  •power  granted  by  that  section  [*650 
was  sufficient  to  meet  the  exigencies  providetl 
for  by  the  5th  section  of  the  act  of  March  3. 
1863.*  but  be  this  as  it  may.  the  latter  section 
did  nothing  more  than  to  require  the  Post- 
master-General, in  case  the  business  of  a  par- 
ticular postoffice  was  considerably  increased  on 
account  of  the  location  of  the  national  forces 
in  it«  vicinity,  to  compensate  the  postmaster 
for  the  extra  labor  performed  and  the  ad- 
ditional expenses  incurred. 

The  .section  did  not  go  further  and  prescribe 
rules  to  govern  the  action  of  the  Postmaster- 
General,  nor  did  it  seek  to  interfere  with  the 
judicial  discretion  of  that  officer.  Congress 
(•oust  itu ted  him  the  sole  judge  to  determine  not 
only  whether  the  exigencies  in  the  case  had 
arisen  but,  if  they  had,  the  manner  and  extent 
of  the  allowance,  and  it  is  not  competent  for 
court  or  jury  to  revise  his  decision,  nor  is  it 
re-examinable  anywhere  else,  as  there  is  no 
provision  in  the  law  to  that  effect.  It  may  be 
safely  laid  down  as  a  general  rule,  says  Story, 
Judge,  "that  where  a  particular  authority  is 
confided  to  a  public  officer  to  be  exercised  by 
him  in  his  discretion,  upon  an  examination  of 
facts,  of  which  he  is  made  the  appropriate 
judge,  his  decision  upon  these  facts  is,  in  the 
absence  of  any  controllinjo;  provisions,  absolute- 
ly conclusive  as  to  the  existence  of  those  facts." 
Allen  v.  Blunt,  3  Story,  745. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  venire  de  novo  awarded. 


SETH  H.  MANN   and  Mar>'  H.  Mann,  AppU^ 

V. 

THE  ROCK  ISLAND  BANK. 

<8ee  8.  C.  11  Wall.  650-652.) 

Fraudulent  purchase  of  real  estate  by  cashier 
in  his  ioife^s  name,  with  funds  of  bank. 

Where  tbe  cash  for  of  a  bank,  parchased  real  e«> 
tate,  the  title  of  which  was  takrn  to  his  wife,  with^ 
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money  of  tlie  bank,  the  real  estate  will  be  decreed 
to  be  9old,  at  the  suit  of  the  bank,  to  pay  to  It  the 


[No.  113  J 
Argued  Mar.  28,  1871,    Decided  Apr,  17,  IS'Tl. 

APPEAL  from  the  Circuit  Court  of  tlie  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  district 
-court  of  the  United  States  for  the  district  of 
Wisconsin,  by  the  appellee,  to  compel  tlie  sub- 
jection of  certain  real  estate  held  in  the  name 
of  Mary  H.  Mann,  to  the  payment  of  a  certain 
claim  against  Seth  H.  Mann,  her  husband.  The 
case  having  been  transferred  to  the  circuit 
■court,  was  there  tried.  A  decree  having  been 
entered  in  favor  of  the  complainant,  tlie  re- 
spondents took  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Wirt,  Dexter,  and  Tbomas  Wilsoii, 
for  appellants. 

No  counsel  appeared  in  this  case  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  case  the  Rock  Island  Bank  charges 
hy  bill  in  chancery,  that  Seth  H.  Mann,  who 
was  then  cashier  of  the  bank,  but  had  ceased 
to  be  so  several  vears  previous  to  the  filing  of 
the  bill,  had  defrauded  the  bank  of  $20,000, 
and  that  the  money  itself,  or  the  property  in 
which  it  had  been  invested,  had  been  converted 
into  certain  real  estate,  the  legal  title  of  which 
then  stood  in  the  name  of  Mary  H.  Mann,  wife 
of  Seth ;  and  the  bill  prays  for  a  decree  against 
Mann,  for  the  $20,000  with  interest,  and  against 
him  and  his  wife,  and  that  the  real  estate  may 
be  subjected  to  the  payment  of  the  debt. 

Hie  defendants  answered,  testimony  was 
taken  and  a  decree  rendered  that  Mann  was 
liable  for  the  money,  and  that  the  real  estate 
should  be  sold  to  pay  it.  This  decree  was  car- 
ried into  effect  by  a  sale  of  the  property,  and 
about  four  years  afterwards,  the  defendants 
prayed  an  appeal  to  this  court. 

No  coimsel  appears  for  the  Rock  Island  Bank. 
We  have,  therefore,  been  compelled  to  make  a 
652*]  minute  and  careful  *ana lysis  of  the 
whole  record. 

It  turns  in  every  point  upon  simple  questions 
of  fact.  There  is  not  a  doubtful  question  of 
law  involved  in  the  entire  record.  That  this 
court  should  be  compelled  to  undergo  the  labor 
•of  findine  the  truth  in  such  a  mass  of  testi- 
mofoy,  a  duty  much  more  appropriate  to  a  mas- 
ter or  to  some  qjther  tribunal  than  this,  and 
which  in  common-law  cases  is  peculiarly  the 
province  of  .the  jury,  is  itself  a  hindrance  and 
obstruction  to  public  justice  by  the  delay  which 
It  interposes  to  the  hearing  of  other  cases.  We 
do  not  feel  that  this  burden  should  be  further 
increased,  and  the  time  of  this  court,  due  to 
other  parties  and  to  more  important  interests, 
be  consumed  in  writing  and  delivering  opinions 
which,  if  they  attempt  to  go  into  examination 
of  the  facts  to  justify  the  decision  of  the  court, 
will  be  equally  tedious  and  useless. 

In  this  case,  a  full  and  minute  history  of 
both  branches  of  the  controversy  is  given  in  the 
hill,  and  in  the  answers  of  the  defendants. 
Much  testimony  is  also  taken  by  deposition. 

It  appears  to  us  that  Seth  Mann,  as  cashier 
and  agent  of  the  Rock  Island  Bank,  made  a 
contract  with  a  bank  of  Georgia,  in  which  he 
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had  some  interest,  by  which  $110,000  of  the 
circulation  of  the  Georgia  Bank  was  to  be  used 
by  the  Rock  Island  -Bank,  and  protected  by  it, 
and  returned  ultimately  to  the  Gkorna  Bank; 
that,  under  pretext  of  a  private  and  personal 
arrangement  of  his  own,  he  received  $20,000  of 
this  money,  which  he  put  in  circulation  on  his 
own  account,  and  received  the  avails  of  it  in 
real  estate,  the  transaction  being  conducted  in 
other  people's  names;  that  this  money  struck 
from  tne  same  plate,  and  having  on  it  marks 
and  figures  used  to  distinguish  the  $90,000  ac- 
tually received  by  the  Rock  Island  Bank,  was 
redeemed  by  it  over  its  counter  as  the  $90,000 
was,  while  Mann  got  the  benefit  of  its  original 
issue,  and  has  never  accounted  for  it  to  anyone. 

It  seems  pretty  clear  to  us,  that  for  manv 
years  prior  to  his  connection  with  the  Rock 
Island  Bank,  Mann  had  been  hiding  what  little 
means  he  had  in  his  wife's  name;  and  that 
while  the  cashier  of  the  bank,  he  used  Mr.  Os- 
borne's name  in  the  same  manner,  and  when  his 
son  became  of  age,  he  was  used  for  the  same 
purpose.  In  this  way,  by  a  transfer  from  Os- 
borne to  his  wife  of  shares  in  the  Rock  Island 
Bank,  and  by  purchase  with  those  shares  of 
the  Oakland  Bank  in  her  name,  and  by  the  vol- 
untary conveyance  by  the  son  of  fourteen  acres 
of  the  land  in  question  to  the  wife,  and  the  con- 
version of  the  Oakland  Bank  stock,  bonds,  etc., 
into  other  real  estate,  and  into  improvements 
on  it,  the  $20,000,  of  which  Mann  had  defraud- 
ed the  Rock  Island  Bank,  became  real  estate 
held  in  the  name  of  his  wife. 

As  the  decree  of  the  Circuit  Court  is  hosed 
upon  this  view  of  the  case,  it  is  affirmed. 


SETH  DEWING  and  Ephraim  Graham,  Plfs. 

in  Err., 

V. 

DAVID  SEARS,  Jr.,  et  al. 
and 

SAME  V.  SAME. 

(See  S.  C.  11  Wall.  870,  880.) 

Judgment  on  contract  payable  in  gold,  should 
he  entered  for  gold. 

A  Judgment  on  a  contract  for  the  payment  or  de- 
livery of  a  apecliied  weight  of  pure  gold,  in  coined 
money,  should  have  been  entered  for  coined  dol- 
lars and  pares  of  dollars,  instead  of  treasury  notes 
equivalent  in  market  value  to  the  value  in  coined 
money  of  the  stipulated  weight  of  pure  gold. 

[Nos.  137,  138.] 

Argued  April  6,  1871.        Decided  May  1,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Massachusetts. 
Suit  was  brought  in  the  superior  court  for 
the  county  of  Norfolk,  commonwealth  of  Massa- 
chusetts, by  the  defendants  in  error,  for  money 
alleged  to  be  due  upon  a  contract  of  lease  for 
the  yearly  rent  of*  four  ounces,  two  pennjr- 
weights,  and  twelve  grains  of  pure  gold  in 
coined  money.  Judgment  was  given  for  the  de- 
fendants, but  subsequently,  by  order  of  the 
supreme  judicial  court  of  the  commonwealth, 

Note. — Obligations  payable  in  gold  and  silver  or 
in  specie — see  note,  19  L.  ed.  U.  8.  141. 
Form  ot  judgment  on  obligation  to  pay  in  eom 
note^  29  L.  B.  A.  603.  .^^ 
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'•>  which  the  said  plaintifT  took  an  appeal,  the 
-aid  superior  court  entered  judgment  for  an 
lunount  in  treasury  notes,  equal  in  market 
value  to  the  amount  of  coined  gold  reserved  as 
rent  in  the  lease,  whereupon  the  defendants 
sued  out  this  writ  of  error. 

Messrs.  Edtcin  M.  Bigelow  and  C.  Cvs]iiiis» 
for  j>Iaintiffs  in  error.  " 

No  counsel  appeared  in  this  court  for  de- 
fendants in  error. 

380*]  *Mr.  Justice  Stroiic  delivered  the 
opinion  of  the  court: 

The  contract  in  these  cases  was  for  the  pay- 
ment or  delivery  of  a  specified  weight  of  pure 
^old,  solvable  in  coined  money.  They  are,  there- 
fore, governed  bv  the  decisions  heretofore  made 
bv  this  court  in  Brouson  v.  Rodcs,  and  But  lev 
y.  HonrUs,  7  Wall.  229  and  258,  19  L.  ed.  141, 
149.  It  follows  that  the  judgments  entered  in 
the  superior  coiirt  were  erroneous.  They  should 
have  Ijeen  entered  for  coined  dollars  and  parts 
of  dollars,  instead  of  Treasury  notes,  equiva- 
lent in  market  value  to  the  value  in  coined 
money  in  the  stipulated  weight  of  pure  gold. 

The  Judgment  in  each  case  is  reversed,  and 
the  cause  is  remanded,  with  instvuctions  to 
enter  Judgment  in  accordance  with  the  forego- 
ing opinion. 


THE  SECOND  NATIONAL  BANK  OF  LEAV- 
ENWORTH et  al,  Plffs,  in  Err., 

V. 

P.  R.  HUNT,  Assignee  of  W.  T.  Keller  and 
Mary  K.  Gladding,  as  Partners,  Bankrupts. 

(See  S.  C.  11  Wall.  891-395.) 

Court,  in  charge  to  Jury,  cannof  assume  facts 
ichich  are  controverted-— chattel  mortgage  tiot 
filed  is  void,  as  to  creditors. 

Courts  cannot  asRtime.  in  their  instrpctions  to 
juries,  that  *naterlal  facts  upon  which  the  parties 
rely  are  esiMbllslied,  unless  they  are  admitted  or 
the  evidence  reRpeetlni?  them  is  not  controverted. 

A  court  cnunol  assume  to  be  valid  an  instrument, 
which  the  testimony  tended  to  establish  was  fraud- 
ulent and  void,  as  against  creditors. 

A  chiittel  mortage  which  was  never  deposited 
in  the  office  of  the  replster  of  deeds  of  the  county 
where  the  property  was  sUuated  or  the  mort(;:airors 
renided.  af  required  by  the  state  statute,  is  void  as 
against  creditors. 

[No.  140.] 
Submitted.Apvil  11, 1871.  Decided  May  1, 1871. 

iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  the  value  of  cer- 
tain i>roperty.  Judgment  having  been  for  the 
plaintiff  in  that  court,  the  defendants  sued  out 
I  his  writ  of  error. 

The  en^e  in  fully  stated  by  the  court. 

Messrs.  Tl&os. '  Ewinst  J'**  and  Sherry  d 
l/rliif.  lor  DlaiiiliU's  in  error. . 

Messrs.  E.  Stilliiies  and  XL  B.  Wkeat, 
for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 

tlu'  court  : 

Tlii>4  w.M*  an  action  brought  by  the  assignee 

Note. — ytccstiitff   of  filing  chattel   mortgages — 
se«    -ote,  :;0  L.  ed.  U.  S.  160. 
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in  bankruptcy  of  Keller  and  Gladding,  to  re- 
cover of  the  Second  National  Bank  of  Leaven- 
worth the  value  of  certain  property,  alleged  to- 
have  been  transferred  by  it  to  them  in  fraud 
of  the  provisions  of  the  bankrupt  act. 

On  tlie  trial,  evidence  was  introduced  on  the 
part  of  the  plaintiff,  tending  to  show  that  the 
bankrupts  had  made  a  conveyance  of  their 
property  to  the  defendants  when  they  were  in- 
solvent,' and  that  the  defendant fi  had  reasonable 
gi'ounds  for  believing  that  the  bankrupts  were 
in  thisi  condition  at  the  time:  that  the  transfer 
wan  not  made  in  the  ordinary  course  of  busi- 
nes$:  and  that  on  the  first  day  of  August,  1866, 
they  executed  a  chattel  mortgage  on  portions 
of  their  property  to  the  cashier  of  «)ie  bank, 
to  jiieeure  the  pviynient  of  two  notes,  each  for 
$4,000  N'longing  to  that  institution.  A\'here- 
upon  evidence  upon  the  part  of  the  defendant-* 
was  given,  tending  to  show  that  tlie  bankrupts, 
in  C(»n versa t ions  preliminary  to  the  execution 
of  the  chattel  mortgage,  for  the  purpose  of 
securing  their  existing  indebtedness  to  the 
bank,  as  well  as  to  obtain  future  advances, 
promised  its  president  to  deliver  to  the  bank, 
whenever  it  should  desire,  the  entire  stock  of 
gooils  which  they  might  have  at  the  time  on 
hand:  that  in  February.  1867,  in  pursuance  of 
this  agreement,  they  <lelivered  a  nortion  of 
their  stock,  amounting  in  value  to  $2,542,  and 
in  July  following  they  turned  over  the  balance 
to  the  bank. 

Evidenw  was  also  given,  tending,  to  show- 
that  the  bankrupts  continued  to  sell  the  goods 
included  in  the  mortgage,  and  all  other  goods 
at  their  store,  with  the  consent  of  the  defendants, 
until  the  transfer  in  Julv,  1S67.  and  that  this 
wa«  contemplated  by  the  parties  when  the 
mortgage  was  made. 

The  defendants  thereupon  prayed  the  court 
to  instruct  the  jury  that,  if  they  "believe  from 
the  evidence  that  the  conveyance  from  Keller 
and  Gladding,  in  July,  1867.*  was  made  in  pur- 
suance of  the  original  agreement  between  tlieni 
and  the  bank,  they  are  to  regard  the  sale  or 
transfer  as  valid,  and  not  (as  made)  in  contem- 
plation of  evading  the  ]>rovisions  of  the  bank- 
rupt law."  The  court  refused  to  give  the  in- 
struction, and  the  defendants  excepted.  The 
correctness  of  this  refusal  is  a  question  pre- 
sented for  our  consideration. 

The  question  *i8  one  easily  answered.  ["3941 
It  would  have  been  error  to  have  given  the  in- 
struction requested:  for  it  assumes  that  there 
was  an  original  valid  agreement  between  the 
parties,  that  the  plaint ilfs  shoftid  deliver  to  the 
bank  the  entire  stock  of  goods  when  desired. 

In  tlie  first  place,  the  record  do<*s  not  disclose 
that  any  such  agret^nent  was  established:  if 
only  discloses  that  the  evidence  introduced 
tended  to,  show  that,  in  con ver.-at ions  prelim- 
inary to  the  execution  of  the  mortpige,  ^m 
bankrupts  made  a  juomisc  to  the  president  of 
the  bank  to  that  elfeet. 

Courts  cannot  assume,  in  their  instructions 
to  juvie«i.  that  material  facts  upon  which  the 
parties  rely  are  established,  unless  they  are  ad- 
mitted, or  the  evidence  respecting  them  is  not 
controverted.  The  courts  would  otherwise 
encroach  upon  the  appropriate  and  exclusive 
providence  of  juries. 

In  the  «ieeond  place,  the  supposed  agreement 
if  Cbtablibhed,  was  void  as  against  other  cre«l- 
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itors  of  tbe  bankrupts.  It  did  not  create  any 
lien  upon  the  property,  nor  entitle  the  bank  to 
any  preference  over  other  creditors  in  the  eyent 
of  the  debtors  being  afterwards  proceeded 
against  under  the  bankrupt  act.  Tlie  subse- 
quent sale,  even  if  made  m  pursuance  of  the 
agreement,  did  not  take  effect  by  relation  at 
its  date.  Transfers  of  personal  property,  sit- 
uated a«  in  this  case,  only  taK^  effect  as 
against  creditors  from  the  delivery  of  the 
property  to  the  purchaser. 

The  stipulation  in  the  chattel  mortgage,  pro- 
viding that  in  case  of  default  in  the  payment  of 
the  notes  or  interest,  it  should  be  lawful  for  the 
cashier  of  the  bank  to  take  posse^ssion  of  tlie 
property  and  sell  the  same,  does  not  aid  tlie 
defendants  for  two  reasons,  both  eqilally  con- 
clusive. 1.  The  mortgage  was  never  deposited 
in  the  office  of  the  register  of  deeds  of  the 
county  where  the  property  was  situated  or  the 
mortgagors  retidea  and  was,  therefore,  void  as 
Against  creditors  under  the  statute  of  Kansas. 
2.  The  mortgagors  remained  in  posfles^ion  of 
the  goods  notwithstanding  the  mortgage,  and 
by  its  terms ;  and  the  testimony  tended  to  show 
that  they  continued  to  sell  the  goods,  with  the 
assent  of  the  defendants,  until  the  transfer  in 
395*]  July,  1867.  The  •court  could  not  as- 
sume the  instrument  to  be  valid  in  the  face  of 
this  testimony,  for  if  the  facts  were  found  by 
the  jury  which  the  testimony  tended  to  estab- 
lish, the  mortgage  was  fraudulent  and  void  as. 
against  creditors. 

In  any  view  of  the  case  the  instruction 
prayed  was  properly  refused. 

Judgment  a/firmed. 


UNITED  STATES,  Appt, 

V. 

THE  CTEAMER  MOXTELLO,  Her  Boats, 
Tackle,  Apparel,  and  Furniture,  Stephen  M. 
Booth  and  Charles  W.  Slay  ion.  Claimants. 

(See  8.  a  *'The  Montello"  11  Wall.  411-416.) 

River,  when  not  navigable  icafcr  of  United 
States — not  when  twrigahle  onUi  in  one  state 
— acts  of  Congress  requiring  license  of  ves- 
sels do  not  apply  to  such  rirer — employment 
of  resspl  in  foreign  commerce  does  not  make 
such  acts  applicable. 

*1.  A  river  is  a  navigable  water  of  the  United 
States,  when  if  forms  hy  Itself,  or  by  Ifs  connection 
with  other  waters,  a  continued  hlfcbway  over  wbieh 
con]niei'i>e  is  or  may  be  carried  on  wUli  the  otber 
states  or  foreijni  countries,  in  tbe  customary  modes 
in  whicb  surb  commerce  Is  conducted  by  water. 

2.  If  a  river  Is  not  of  Itself  a  biprhway  for  com- 
merce with  other  states  or  foreign  countries,  or 
doen  not  form  such  hierhways  by  ItR  connection 
with  other  nnlers.  and  is  only  navlpnble  betw<»en 
dlfTerent  places  within  tbe  stAte.  then  4t  is  not  a 
navicable  water  of  the  United  States,  but  only  a 
naviisfthle  water  of  tbe  state. 

3.  The  acts  of  ('onRr^'Ps.  providing  for  tbe  enroll- 
ment and  license  of  vesftels.  only  apply  to  vessels 
<»mplnyed  upon  the  uavigable  waters  of  the  United 
States. 

•Ileadnotes  by  Mr.  Justice  Field. 


NoTR. — To  what  places  JtirUdiction  of  admiralty 
is  coufincd-  see  note.  16  i^  ed.  V.  S.  110. 

What  waters  are  navi(/ahlc — see  note,  42  L.  B. 
A.  305. 

11  Wau. 


4.  Congress  has  not  prcscriiied  roy  regulatlona 
flTOverning  commerce  between  the  states,  except  so 
far  as  it  is  conducted  in  vessels  on  the  navigable- 
waters  of  the  United  States. 

[No:  103.] 
Submitted  March  7,  Ibll.  Decided  May  1,  IBtt.. 

APPEAL  from  the  Circuit  Cou.t  of  the  Ignit- 
ed States  for  the  District  of  Wisconsin. 

The  libel  of  information  in  this  Cii<*c  ..  ;  '-»■* 
in  the  district  court  of  tlie  United  States  for 
the  district  of  Wisconsin.  A  decree  of  dis- 
missal having  been  entered  by  that  court,  the 
complainants  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  aflirmed; 
whereupon  the  said  -complainants  took  a  fur- 
ther appeal  to  this  court. 

The  case  is  suflRciently  stated  by  the  court. 

Mr,  Amos  T.  Akeiinaiiy  Atty.-Qen,,  for 
appellant. 

No  counsel  appeared  in  this  court  for  ap- 
pellees. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  was  heard  on  tlie  libel  of  informa- 
tion filed  by  the  United  States  against  the 
steamer  Montello,  and  the  exception  taken  to 
it  by  the  claimant.  The  object  of  the  proceed- 
ing was  to  recover  two  penalties  alleged  to 
have  been  forfeited  to  the  United  States:  one 
by  the  neghn-t  of  the  owners- or  captain  of  the 
vessel  to  pr<M-ure  lier  enrollment  and  license,, 
while  she  \v;is  engaged  in  navigating  Fox  river,, 
in  the'  static  of  Winconsin,  between  Oshkoshi 
and  Portap>  City,  and  in  transporting  passen- 
gers and  uKichandise  between  those  places; 
and  the  other,  by  their  failure  to  put  upon  the 
boilers  of  the  steamer  an  additional  safety 
valve  pn»>»«'iilK»d  by  the  board  of  supervising 
inspectors,  ami  to  provide  a  good  and  reliable 
water  gauge  for  the  boilers. 

For  the  first  penalty  claimed,  the  libel  al- 
leges in  substance  that  the  owners  of  the  ves- 
sel, which  was  propelled  in  whole  or  part  by 
steam,  and  was  of  twenty  tons  burden  and  up- 
wards, on  the  Ist  of  ()ctol)er,  1867,  transported 
in  her,  passengers  and  merchandise  on  the  bays,, 
rivers,  and  other  navigable  waters  of  tlie  United 
Stated;  and  that  in  carrying  passengern.  they 
navigated  Fox  river  in  Wisconsin,  between  the 
ports  of  Oshkosh  and  Portage  City;  and  that,, 
prior  to  that  .period,  they  were  eufiigcd  in 
transporting  between  those  places  merchandise, 
consisting  of  the  products  of  Wisconsin,  which 
were  destined  for  use  and  consumption  in  other 
states  of  the  Union  ond  in  foreign  countries, 
and  also  in  transporting  merchandise  consist- 
ing of  the  products  of  other  states,  brought 
from  those  states  to  Wisconsin,  and  destined, 
to  different  places  within  her  limits,  without 
having  the  steamer  enrolled  or  licensed,  as 
required  by  the  act  of  Congress  of  July  7, 
18.38,  and  the  amendatory  act  of  August  30, 
1852. 

For  the  second  penalty  claimed,  tno  libel  al- 
leges *that  an  additional  safety-valve,  [*413 
of  such  dimensions  and  arrangement  as  had 
been  prescribed  by  the  board  of  supervising  in- 
spectors, had  not*  been  placed  on  the  boilers  of 
the  steamer  as  required  by  law,  and  that  a 
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good  and  re.iaf>Ie  wmt<;r-gauge  had  not  been 
provided  for  the  boilers. 

The  exception  of  the  claimants  to  the  libel 
vas,  that  the  c^mrt  had  no  jurisdiction  of  the 
matters  contain  xi  in  the  article,  on  the  ground 
that  they  were  not  matters  of  admiralty  and 
maritime  jurisdiction,  in  this:  that  the  steamer 
Montello  was  oaiployed  wholly  on  the  inland 
waters  of  the  state  of  Wisconsin,  at  the  time 
•ot  the  seizu'.e  and  previously;  and  was  not  en- 
gaged in  Ine  coasting  trade,  nor  in  foreign  com- 
merce, or  in  commerce  between  the  states. 

The  district  court  sustained  the  exception 
And  dismissed  the  libel.  The  circuit  court  af- 
firmed the  decision,  and  the  United  States 
brought  the  ease  here  on  appeal. 

The  libel  does  not  impart  any  information 
as  to  the  character  of  Fox  river,  or  its  connec- 
tion with  other  waters,  and  it  is  only  from  the 
general  allegaMon  of  the  libel  that  the  vessel 
transported  passengers  and  merchandise  upon 
the  navigable  waters  of  the  United  States,  pre- 
ceding the  allegation  as  to  the  transportation 
on  Fox  river j  that  we  are  justified  in  inferring 
that  the  libel  intended  to  state  that  Fox  river 
was  a  navigable  water  of  the  United  States. 

We  are  supposed  to  know  judicially  the 
principal  features  of  the  geography  of  our 
country  and,  as  a  part  of  St,  what  streams  are 

Sublic  navigable  waters  of  the  United  States. 
ince  this  case  was  presented  we  have  exam- 
ined, with  some  care,  such  geosraphies  and  his- 
tories of  Wisconsin  as  we  could  obtain  from  the 
library  of  Congress,  to  ascertain,  if  possible, 
the  real  character  of  Fox  river,  and  to  render 
415*]  the  *fictSon  of  the  law,  as  to  our  sup- 
posed knowledge  of  the  navigable  streams  in 
that  state,  a  reality  in  this  case ;  but  from  sucn 
examination  we  are  still  in  doubt  whether  Fox 
river  has  any  such  connection  with  other 
waters  as  to  form  with  them  a  continued  high- 
way over  which  commerce  is  or  may  be  carried 
on  with  other  states  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is 
conducted  by  water.  It  can  only  be  deemed  a 
navigable  water  of  the  United  btates  when  it 
forms,  by  itself  or  bv  its  connection  with  other 
waters,  such  a  hignway.  If  it  form  such  a 
highway,' the  case  presented  is  directly  within 
the  ruling  made  in  the  case  of  the  steamer 
Daniel  Ball,  decided  at  the  present  term.  10 
Wall.  667,  19  L.  ed.  999.  If,  however,  the 
river  is  not  of  itself  a  highway  for  commerce 
with  other  states  or  foreign  countries,  or  does 
not  form  such  highway  by  its  connection  with 
other  waters,  and  is  only  navigable  between 
different  places  within  the  state,  then  it  is  not 
A  navigable  water  of  the  United  States,  but  only 
a  navigable  water  of  the  state,  and  the  acts  of 
Congress,  to  which  reference  is  made  in  the 
libel,  for  the  enrollment  and  license  of  vessels, 
have  no  application.  Those  acts  only  require 
«uch  enrollment  and  license  for  vessels  employed 
upon  the  navigable  waters  of  the  United  States. 
The  fact  that  the  steamer,  in  so  far  as  she 
was  employed  in  transporting  the  products  of 
Wisconsin,  which  were  destined  for  use  and 
consumption  in  other  states  and  foreign  coun- 
tries, and  in  transporting  the  products  of  other 
itates  brought  to  Wisconsin  and  destined  to 
different  places  within  her  limits,  was  engaged 
in  commerce  between  the  states,  does  not  affect 
the  question  under  consideration^  for  Congress 
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has  not  prescribed  any  regulations  governing 
such  commerce,  except  so  far  as  it  is  conducted 
in  vessels  on  the  navigable  waters  of  the  United 
States. 

As  the  decree  must  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  further 
proceedings,  the  parties  will  be  able  to  pre- 
sent, by  new  allegations  and  evidence,  the 
•precise  character  of  Fox  river  as  a  [•416 
navigable  stream,  and  not  leave  the  matter  to 
be  inferred  by  construction  from  an  imperfect 
pleading. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings. 


THE  CITY  OF  ST.  LOUIS,  Plff  in  Err., 

V. 

THE  WIGGINS  FERRY  CO. 

(Sea  8.  C.  11  Wall.  428-4S2.) 

Corporation,  a  citizen  of  the  state  tchich  ore- 
ated  it — ferry-boats  of  Illinois  company  not 
iaa:ahle  hy  city  of  8t.  Louis, 

In  the  jarlsprudence  of  the  Hnited  States,  a 
corporation  Is  reicarded  as,  In  effect,  a  citlxen  of 
the  state  which  created  it. 

Ferry-boats  belom^lng  to  an  Illinois  company  em> 
ployed  Id  running  across  the  Mississippi  river  be« 
tween  the  lUluols  shore  and  St.  Louis,  which  wero 
laid  up  on  the  Illinois  shore  when  not  in  use,  are 
not  taxable  by  the  city  of  St.  Louis. 

[No.  134.] 
Argued  April  6,  1871.      Decided  May  1,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  J.  M.  Kram*  for  plaintiff  in  error: 

Personal  property  does  not,  necessarily,  fol- 
low the  domicil  of  the  owner,  nor  does  liability 
to  taxation  depend  upon  his  residence  merely, 
but  upon  the  local  situation,  tne  situs  of  the 
property.  It  is  subjected  to  taxation  in  con- 
sideration of  the  protection  which  it  receives 
from  the  laws  of  the  place  where  it  is  found, 
and  where  the  owner  or  his  agent  or  manager 
of  it  is  resident. 

Findley  v.  Philadelphia,  32  Pa.  381 ;  Mills  t. 
Thornton,  26  Ills.  300 ;  R.  B.  Co.  v.  Morgan  Co. 
14  111.  163;  Hoyt  v.  Com'rs  Taofes,  23  N.  Y. 
224 ;  Life  Assurance  Society  v.  Com.  Taxes,  28 
Barb.  318;  8i.  Joseph  v.  R.  R.  Co.  39  Mo.  476. 

To  determine  the  situs  of  this  property,  it  is 
necessary  to  consider  its  character;  how  and 
where  it  was  used;  by  whom  managed  and 
used ;  where  the  owners  .  and  managers  kept . 
their  principal  office;  and  where  and  how  the 
earnings  of  this  property  were  disbursed,  ete. 

That  the  boats  in  question  were  such  as,  tra- 
der the  laws  of  the  United  States,  were  reouired 
to  be  enrolled,  does  not  admit  of  a  doubt. 

Enrollment  must  be  made  at  the  port  nearest 
to  the  plac^  where  the  owner  resides,  or  where 
the  acting  or  managing  owner  usually  resides* 
etc. 

Waring  v.  Clarke,  5  How.  465;  Hays  v. 
Steamship  Co.  17  How.  698,  15  L.  ed.  255. 

It  is  not  claimed  that  the  enrollment  of  these 
ferry-bcMits  at  the  port  of  St.  Louia  is  eondu.- 

Nora. — CiticenMhip  of  corporations — see  notes,  2T 
U  ed.  U.  8.  87 ;  6  d  C.  A.  87 ;  14  L.  B.  JL  M5. 


1870. 


St.  Louis  v.  Fbbbt  Co. 


423^32 


siTe  as  to  the  situs  of  the  property.  The  en- 
rollment simply  indicates  the  domicil  or  home 
port  of  the  vessels,  and  it  is  a  ciccumstance  to 
be  considered  in  connection  with  the  other 
facts  in  the  case,  in  determining  the  question 
at  issue. 

As  these  ferry-boats  were  used  as  a  fen^  in 
•carrying  passengers,  etc.,  across  the  Mississippi 
river,  to  and  from  tlie  city  of  St.  Louis,  the 
managers  of  the  boats  all  the  time  residing  in 
said  city,  and  there  received  and  disbursed  the 
•earnings  of  the  ferry-boats,  keeping  their  office 
there,  and  the  ferry  company  itself  keeping 
its  princii>al  office  in  said  city,  the  boats  al- 
ready having  been  enrolled  at  the  last-named 
port,  these  facts  lead  irresistibly  to  the  con- 
clusion that  the  property  in  question  was  situ- 
ate within  the  city  of  St.  Louis,  at  the  time 
the  taxes  sued  for  were  levied. 

The  place  of  residence  of  a  corporation  may 
4)e  wherever  its  corporate  business  is  carried  on. 

Ang.  k  Ames,  Corp.  fifi  103-109;  R.  Co,  v. 
J^tsoH,  2  How.  497;  Biacksitme  Mfg.  Co,  v. 
InhabitantM,  13  Gray,  488;  Crofni^ell  v.  Ins, 
€o,  2  Rich.  612. 

In  Famstoorth  v.  Terre  Haute  d  Alton  R,  Co. 
29  Mo.  75,  the  supreme  court  of  Missouri  held 
that  a  foreign  corporation  which  takes  up  its 
residence  and  establishes  its  principal  office 
here  becomes  amenable  to  the  laws  and  process 
of  the  state,  like  an  individual  resident,  etc. 
Bev.  Stat.  Mo.  1855,  p.  376. 

The  very  question  now  before  this  court  was 
adjudicated  m  the  case  of  8i.  Loui*  v.  Wiggins 
retry  Co.  40  Mo.  680. 

The  facts  In  that  case  are  precisely  the  same 
as  in  this. 

Judge  Holmes,  in  giving  the  opinion  of  the 
•court,  says:  ''There  can  be  little  doubt  that  the 
effect  of  the  statutes  of  this  state  is  such  as  to 
make  this  corporation,  though  chartered 
abroad,  a  resident  of  this  state,  not  only  for 
the  purposes  of  suing  and  being  sued  by  ordi- 
imry  process,  or  by  attachment,  but  for  all  the 
purposes  of  ownership  of  personal  property, 
and  of  taxation,  if  the  same  be  actually  situ- 
ated within  the  city  limits." 

This  decision  should  have  been  followed  by 
the  court  below  In  this  case. 

ifessrt.  Lewie  d  Bogg,  M,  Blair,  and  F.  A. 
IMek,  for  defendant  in  error: 

The  defendant  is  a  citizen  and  resident  of  the 
«tate  of  Illinois,  and  actually  resides  within 
that  state,  and  there  holds  and  uses  the  prop- 
erty souffht  to  be  subjected  to  taxation. 

The  VVigg[ins  Ferry  Company  is  sued,  in  this 
•«ase,  as  a  citizen  of  the  state  of  Illinois. 

Such  a  corporation  actually  and  permanently 
resides  withm  the  state  by  whose  law  it  is 
created. 

See  the  case  of  The  Chrmania  Fire  Ins,  Co.  v. 
^rameie,  ante,  77,  1870;  R,  Co,  v.  Let  eon,  2 
How.  497,  568;  Drawbridge  Co.  v.  Shepherd, 
20  How.  227,  233,  15  L.  ed.  896,  899. 

In  Marehall  v.  R,  Co,  16  How.  314,  827, 
<}rier,  J.,  for  the  .court,  says: 

It  is  urged  that  a  corporation  cannot  be  a 
-eitiien;  but  such  objection  is  a  mere  sophism. 
Kecessarily,  in  leffal  view,  the  -corporation  is  a 
person,  and  it  and  not  its  members  give  it  local 
nabitatioiL  and  status  of  citizenship,  in  the  only 
state  where  taey,  through  it„  can  assemble.    F. 


U.  S.,  Book  20. 


11  Waix. 


Bank  of  Augueia  ▼.  Earle,  13  Pet.  638,  says 
of  the  corporation: 

"It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty.'' 

See,  also,  R.  Co,  v.  Wheeler,  1  Black,  286, 
296,  17  L.  ed.  130,  133. 

Whenever  a  boat  was  not  running,  or  became 
disabled,  or  was  to  be  repaired,  she  was  within 
the  jurisdiction  and  boundary  of  the  state  of 
Illinois,  there  taken  by  the  defendant's  agents, 
and  there  in  actual  possession  of  the  defendant. 
Under  such  a  state  of  facts,  there  is  no  room 
for  a  constructive  presence  in  St.  Louis,  or  a 
constructive  possession  of  the  bmits  by  the  gen- 
eral or  financial  officers  of  the  company.  The 
possession  of  the  money  collected  by  the  com- 
pany for  ferriage  or  freight  in  the  hands,  of  its 
treasurer,  is  not  possession  of  the  boats.  The 
point  of  departure  on  each  trip  of  the  boats  was 
from  the  port  where  she  was  laid  up  and  at 
rest,  and  to  that  port  must  and  did  each  boat 
return,  and  when  so  returned,  and  not  until 
then,  was  such  trip  at  an  end. 

The  home  port  of  a  vessel  is  that  at  or  near 
which  the  owner,  when  owned  by  one  person, 
usually  resides;  and  this  is  not  changed  by  her 
enrollment  at  another  port,  especially  when  the 
first-named  port  is  not  a  port  of  enrollment. 
See  Hill  v.  The  Golden  Qate,  Newb.  308;  Haye 
V.  Steamehip  Co,  17  How.  596,  15  L.  ed.  254; 
The  General  Smith,  4  Wheat.  438;  The  yeetor, 
1  Sumn.  75;  The  Chuean,  2  Story,  456. 

In  the  late  case  of  The  Lulu,  1  Abb.  U.  S. 
191,  decided  by  Mr.  Chisf  Justice  Chase  in 
1868,  at  Baltimore,  he  recognized  the  same  rule 
of  law,  sayinff  (p.  193) :  **It  is  clear  that,  un- 
der the  American  decisions,  Baltimore,  being  in 
another  state  than  that  in  which  the  vessel  was 
owned  and  enrolled,  must  be  regarded  as  a 
foreign  port." 

3  Kent,  133,  in  the  text,  says,  in  speakingof 
the  liability  of  an  owner  for  repairs:  **The 
ownership  m  relation  to  this  subject  is  not  de- 
termined by  the  register." 

The  United  States  statutes  on  the  subject  of 
registering  vessels,  also  imply  the  same  mean- 
ing. 

Act  of  Sept.  1,  1789,  I  SUt.  at  L.  55,  M  2,  4; 
act,  1792,  1  Stat,  at  L.  287. 

Section  3  says:  "The  port  to  which  such 
vessel  shall  belong  at  the  time  of  her  registry, 
which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one, 
or,  if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  sudi  ship,  usually  resides.** 

Mr.  Justice  Clifford  says,  in  Blanohard  v. 
The  Martha  Washington,  1  Cliff,  463-467: 
''Regulations  to  the  same  effect  are  prescribed 
bjr  the  act  of  Feb.  18,  1793,  for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  m  the 
coasting,  trade  and  fisheries"  (1  Stat,  at  L. 
305) ;  and  this  case  speaks  of  the  collector  of 
the  home  port,  which  by  faw  is  defined  to  be  the 
port  at  or  nearest  to  which  the  owner,  if  there 
be  but  one,  usually  resides.    1  Stat,  at  L.  467. 

Mr.  Justice  Bwayae  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri. 

The  plaintiff  in  error  instituted  five  suits  in 

the  St.  Louis  circuit  court  for  the  recovery  of 

taxes  alleged  to  be  due  from  the  fierry  company 
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to  tbe  city.  Upon  the  petition  of  the  company 
they  were  removed  into  the  circuit  court  of 
the*  United  States  for  that  district.  In  that 
court,  by  the  consent  of  the  parties,  the  causes 
were  consolidated  and  thereafter  proceeded  to 
trial  as  one  case.  The  counsel  upon  both  sides 
entered  into  a  written  stipulation  waiving  a 
jury,  and  the  cause  was  submitted  to  the  court, 
pursuant  to  the  act  of  Congress  of  March  3d. 
1865.  The  court  found  the  facts  specially,  and 
the  finding  is  a  part  of  the  record.  Judgment 
was  ffiven  for  the  defendant.  The  city  excepted 
and  has  brought  the  case  here  for  review. 

The  bill  of  exceptions  was  unnecessary.  The 
facts  having  been  specially  found  by  the  court, 
they  are  before  us  for  examination  as  if  the}* 
were  embodied  in  the  special  verdict  of  a  jury. 
The  question  presented  for  our  consideration, 
as  prescribed  by  the  statute,  is,  whether  they 
are  sufficient  to  support  the  judgment.  The 
bill  of  exceptions  gives  them  no  effect  which 
they  would  not  have  had  without  it,  and  raises 
no  question  which  would  not  have  been  as  well 
presented  if  it  had  not  been  taken. 

The  controversy  relates  to  taxes  imposed  by. 
the  city  upon  the  ferry-boats  of  the  defendants, 
429*]  used  in  conveying  freight  *and  piets- 
sengers  across  the  Mississippi  river  between  the 
city  of  St.  Louis  and  the  opposite  Illinois  shore. 
The  company  was  required  to  pay  a  specific 
sum  for  a  license,  and  a  tax  was  imposed  upon 
its  wharf  boat,  attached  to  the  city  landing. 
Both  Were  duly  paid.  Payment  of  the  taxes 
upon  the  ferry-boats  was  refused,  and  the  sev- 
eral suits,  consolidated  into  the  one  before  us, 
were  instituted  by  the.  city  to  recover  the 
amount  claimed  to  be  due. 

In  the  jurisprudence  of  the  United  States  a 
corporation  is  regarded  as  in  effect  a  citizen  of 
the  state  which  created  it.  It  has  no  faculty 
to  emigrate.  It  can  exercise  its  franchises  ex- 
tra-territorially  only  so  far  as  may  be  per- 
mitted by  the  policy  or  comity  of  other  sover- 
eignities. By  the  consent,  express  or  implied, 
of  the  local  government,  it  may  transact  there 
any  business  not  ultra  vires,  and,  "like  a  nat- 
ural person,  may  have  a  special  or  constructive 
residence,  so  as  to  be  charged  with  taxes  and 
duties  or  be  subjected  to  a  special  jurisdiction." 
Olaize  v.  8.  0,  R.  Co.  1  Strob.  72 ;  Cromwell  v. 
Charleston  Ins.  Co.  2  Rich.  512.  It  is  for  the 
local  sovereign  to  prescribe  the  terms  and  con- 
ditions upon  which  its  presence  by 'its  agents 
and  the  conducting  of  its  affairs  shall  be  per- 
mitted. Bank  v.  Earle,  13  Pet.  5B8;  Lafayette 
Ins.  Co.  V.  French,  18  How.  405,  15  L.  ed.  451. 

It  has  been  said  that  the  power  of  taxation 
for  the  purposes  of  the  commonwealth  is  d. 
part  of  all  governmental  sovereignty  and  is  in- 
separable from  it.  It  is  for  the  legislature  to 
decide  what  persons  and  property  shall  be 
reached  by  the  exercise  of  this  function,  and  in 
what  proportions  and  by  what  processes  and 
instrumentalities  taxes  shall  be  assessed  and 
collected.  The  authority  extends  over  all  per- 
sons and  property  within  the  sphere  of  its  ter- 
ritorial jurisdiction.  When  called  into  activity 
there  can  be  no  limit  to  the  degree  of  its  exercise 
except  what  is  found  in  the  wisdom  of  the  law- 
making power  and  the  operation  of  those  con- 
servative principles  which  lie  at  the  foundation 
of  all  free  government.  McCvUoch  v.  Md.  4 
Wl  rat.  428;  Prov.  Bank  v.  Billings,  4  Pet.  563. 
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•Where  there  is  jurisdiction  neither  [*430 
as  to  persoii  nor  property,  the  imposition  of  & 
tax  would  be  ultra  vires  and  void.  If  the  legis- 
lature of  a  state  should  enact  that  the  citizen«( 
or  property  of  another  state  or  country  should 
be  taxed  in  the  same  manner  as  the  persons  and 
property  within  its  own  limits  and  subject  to* 
its  authority,  or  in  any  other  manner  whatso- 
ever, such  a  law  would  be  as  much  a  nullity  as 
if  in  conflict  with  the  most  explicit  constitu- 
tional inhibition..  Jurisdiction  is  as  necessary 
to  valid  legislative  as  to  valid  judicial  action. 

In  the  eye  of  the  law  personal  property,  for 
most  purposes,  has  no  locality.  Mobilia  sequun- 
tur  personam;  immohilia  situm»  Mobilia  nan- 
Iiabent  sequelam.  In  a  qualified  sense  it  accom- 
panies the  owner  wherever  he  goes,  and  ne 
may  deal  with  it  and  dispose  of  it  according 
to  the  law  of  his  domicil.  If  he  die  intestate, 
that  laif,  wheresoever  the  property  may  b<» 
situate,  governs  its  disposal,  and  fixes  the 
rights  and  shares  of  the  several  distributees. 
Story,  Confl.  L.  S  379;  Broom,  Max.  501,  502; 
Re  Eu)in,  1  Cromp.  &,  J.  156.  But  this  doctrine 
is  not  allowed  to. stand  in  the  way  of  the  tax- 
ing power  in  the  locality  where  the  propertjr 
has  its  actual  situs,  and  the  requisite  l^isla* 
tive  jurisdiction  exists.  Such  property  is,  un- 
doubtedly, liable  to  taxation  there  in  all  re- 
spects as  if  the  proprietor  were  a  resident  of 
tne  same  locality.  Int.  Life  Assur.  Co.v.Comrs^ 
of  Taxes,  28  Barb.  318;  People  v.  Comrs.  2a 
N.  Y.  228;  Story,  Confl.  L.  550.  The  personal 
property  of  a  resident,  at  the  place  of  his  resi- 
dence, is  liable  to  taxation,  although  he  has  no* 
intention  to  become  domiciled  there.  Findley  v. 
Phila,  32  Pa.  381.  Whether  the  personal  prop- 
erty of  a  resident  of  one  state  situate  iii  an- 
other can  be  taxed  in  the  former,  is  a  quest io» 
which  in  this  ease  we  are  not  called  upon  to< 
decide.  Wilson  v.  Mayor  of  N.  Y.  4  E.  D. 
Smith,  678;  Hoyt  v.  Comrs,  supra. 

Upon  looking  into  the  enactments  under 
which  the  taxes  in  question  were  assessed,  it  is 
obvious'  that  tiieir  purpose  *wa8  not  to  [*431 
tax  the  property  through  the  proprietor,  but 
to  tax  the  things  themselves  by  reason  of  their 
being  "within  the  city-"  The  point  for  us  to- 
decide^  therefore,  is,  whether  they  are  covered 
by  the  legal  provisions  under  which  the  taxes 
were  imposed.  If  the  taxing  officer  acted  with- 
out authority  the  taxes  were  invalid,  and  the^ 
city  is  not  entitled  to  recover  in  this  action. 

The  boats  were  enrolled  at  the  city  of  St. 
Louis,  but  that  throws  no  light  upbn  the  sub- 
ject of  our  inquiry.  The  act  of  1780,  §  2,  1 
Stat",  at  L.  55,  and  the  act  of  1792,  S  3,  1  StaU 
at  L.  287,  require  every  vessel  to  be  registered 
in  the  district  to  which  she  belongs,  and  the- 
4th  section  of  the  former  act,  and  the  3d  sec- 
tion of  the  latter,  declares  tuat  her  home  port 
shall  be  that  at  or  near  which  her  owner  re- 
sides. The  solution  of  the  question,  where  her 
home  port  is,  when  it  arises,  depends  wholly 
upon  tne  locality  of  her  owner's  residence,  and 
not  upon  the  place  of  her  enrollment.  3  Kent* 
Com.  133,  170;  Hill  v.  The  Golden  Gate.  Newb. 
308;  Superior,  Newb.  181;  Jordan  v.  Young,  3T 
Me.  27,  29. 

The  company  has  an  office  in  Illinois.  Its- 
minor  officers  such  as  engineers  mnd  pilots^ 
lived  in  Illinois,  where  its  real  estate,  including 
a  warehouse,  was  situated.    The  companv  ha^i 
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alM>  an  ofUce  In  St.  Louis.  Its  president  and 
vice-president  and  other  principal  officers  lived 
in  the  city,  and  there  the  ordinarv  business 
meetings  of  the  directors  were  hela,  and  the 
corporate  seal  was  kept.  The  court  found  that 
the  boats,  "when  not  in  actuiJ  use,  were  laid 
up  by  the  Illinois  shore,  and  were  forbidden,  by 
a  genera]  ordinance  of  the  citv  of  St.  Louis 
regulating  ferries  and  ferry-boats,  to  remain  at 
the  St.  Louis  wharf  or  landing  longer  than  ten 
minutes  at  a  time.*'  A  tax  was  paid  upon  the 
boats  in  Illinois.  Their  relation  to  the  city 
was  merely  that  of  contact  there,  as  one  of  the 
termini  of  their  transit  across  the  river  in  the 
prosecution  of  their  business.  The  time  of  such 
contact  was  limited  by  the  city  ordinance.  Ten 
minutes  was  the  maximum  of  the  stay  they 
were  permitted  to  make  at  any  one  time.  The 
owner  was  in  the  eye  of  the  law  a  citizen  of 
432*]  *that  state,  and  from  the  inherent  law  nf 
its  nature  could  not  emigrate  or  become  a  citi- 
zen elsewhere.  As  the  boats  were  laid  up  on 
the  Illinois  shore  when  not  in  use,  and  the  pi- 
lots and  engineers  who  ran  them  lived  there, 
that  locality,  under  the  circumstances,  must  be 
taken  fo  be  their  home  port.  They  did  not  so 
abide  within  the  city  as  to  become  incorporated 
with  and  form  part  of  its  personal  property. 
Ha^s  V.  Pacific  8.  8.  Co.  17  How.  599,  15  L.  ed. 
255;  New  Albany  v.  Meekin,  3  Ind.  481.  Hence 
they  were  beyond  the  jurisdiction  of  the  au- 
thorities by  which  the  taxes  were  assessed,  and 
the  validity  of  the  taxes  cannot  be'  maintained. 
R.  Co,  y.  Jackson,  7  Wall.  262,  19  L.  ed.  88. 
In  our  opinion,  the  facts  found  are  sufficient  to 
support  the  judgment. 

It  has  been  insisted  ably  and  learnedly  by 
the  counsel  for  the  defendant  in  error,  that  the 
taxes  in  question  arc  taxes  upon  the  tonnage  of 
vessels  engaged  In  interstate  commerce,  and 
are  prohibited  by  the  Constitution  of  the  Unit- 
ed States.  No  argument  as  to  this  aspect  of  the 
ease  has  been  submitted  by  the  counsel  upon 
the  other  side.  We  have  not  found  it  necessary 
to  consider  the  subject,  and  we  express  no  opin- 
ion upon  it. 

The  judgment  of  the  Circuit  Court  ia  af- 
pTrgieOm 


UNITED  STATES,  Plff.  in  Brr^ 

V. 

SETH  HOWELL. 

(See  S.  C  11  Wall.  432-438.) 

Indictment   for   passing   counterfeit    Treasury 
notes — construction  of  act. 

The  words  "false,  forced,  and  counterfeit"  In  the 
6tb  section  of  the  act  of  Feb.  25,  1862,  imply,  when 
applied  to  a  Treasury  note,  that  It  purports  to  be 
sach  a  valid  instrument,  but  Is  not  genuine  or 
valid. 

SUild  6tb  section  Is  not  void  for  repugnancy. 

Ijnder  said  section,  one  can  be  legally  convicted 
for  parsing  a  forged  or  counterfeit  note,  purporting 
to  be  a  United  states  Treasury  note  Issued  under 
authority  of  said  act. 

[No.  219.] 
Submitted  Apr,  S,  1871.    Decided  Map  i,  1871, 

ON  a  certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  SUtes  for  the  District  of  Oalifomia. 
11  Wall. 


The  history  and  facts  of  the  case  are  stated 
by  the  court. 

The  questions  citified  to  this  court  were  tm 
follows : 

First.  Wliether  the  second  count  in  said  in- 
dictment, in  manner  and  form  as  therein  stat- 
ed, is  in  itself  repugnant. 

Second.  Whether  the  6th  section  of  the  said 
act  of  Congress,  entitled  "An  Act  to  Authorize 
the  Issue  of  United  States  Notes,  and  for  the 
Redemption  or  Funding  thereof,  and  for  Fund- 
ing the  Floating  Debt  of  the  United  States," 
approved  Feb.  2o,  1862,  is  repugnant;  and 
whether  any  person  could,  under  said  act,  be 
legally  convicted  of  and  punished  for  any  of- 
fense whatever,  other  than  that  of  altering,  and 
causing  and  procuring  to  be  altered,  and  will- 
inglv  aiding  and  assisting  in  altering  a  note, 
bond,  coupon,  or  other  security  issued  under 
authority  of  said  act. 

Third.  Whether  the  4th  paragraph  or  clause 
of  said  6th  section  of  the  act  aforesaid,  which 
ia  in  the  words  following,  to  wit:  ''Or  shall 
pass,  utter,' publish,  or  sell,  or  attempt  to  pass, 
utter,  publisn,  or  sell,  or  bring  into  the  United 
Statas  from  any  foreign  place  with  intent  to- 
pass,  utter,  publish,  or  sell,  or  shall  have  or 
keep  in  possession  or  conceal,  with  intent  to 
utter,  publish,  or  sell,  any  such  false,  forged, 
counterfeited,  or  altered  note,  bond,  coupon, 
or  other  security  with  intent  w)  defraud."  etc.^ 
is  repugnant. 

FourUi.  Whether  the  defendant  could,  un- 
der said  4th  paragraph  or  clause  of  said  section,, 
be  legally  convic£ed  of  find  punished  for  utter- 
ing or  passing  a  forged  or  counterfeit  note^ 
purporting  to  be  a  United  States  Treasury  note,, 
issued  under  authority  of  said  act. 

Fifth.  Whether  the  defendant  could,  under 
said  4th  paragraph  or  clause  of  said  6th  sec- 
tion, be  legally  convicted  of  and  punished  for 
any  offense  whatever,  other  than  passing,  utter- 
ing, publishing,  or  selling,  etc.,  an  "altered! 
note,  bond,  coupon,  or  other  security,"  etc. 

ifr.  B.  H.  Briatow,  Solicitor  Gen,,  for 
■plaintiff: 

Forgery  is  defined  to  be  ''the  false  making  of 
an  instrument,  which  purports,  on  the  face  of  it, 
to  be  good  and  valid  for  the  purposes  for  which 
it  was  created,  with  a  design  to  defraud  any 
person  or  persons." 

Jones  d  Palmer's  Case,  1  Leach  (C.  C.)  366. 

According  to  this  definition,  the  phrase,  "if 
any  person  shall  forge  a  note  issued  under  au- 
thority of  this  act,"  may  with  propriety  be 
read,  "if  any  person  shall  falsely  make  a  note 
which  purports,  on  its  face,  to  be  a  note  issued 
under  authority  of  this  act." 

Starkie,  in  his  Crim.  Prac  113,  says:  "Many 
statutes  describing  the  offense  of  forgery  use  the 
word  'one,*  and  if  any  person  shall  forge  any 
will,  or  bond  (22  Geo.  II.  chap.  25),  or  writing 
obligatolTr,"  etc;  and,  therefore,  it  may  be 
averred  in  the  indictment  that  the  defendant 
forged  the  will  {Rem  v.  Birch,  Leach,  79  East 
P.  C,  980),  bond,  or  writing  obligatory. 

Dunnet's  Case,  East  (P.  C.)  985. 

This  form  of  expression  is  sanctioned  by  long^ 
usage.  It  is  employed  in  the  following,  among 
other  enactments: 

Act  of  Mar.  2,  1803,  f  1,  In  reference  to  ut- 
tering or  publishing  "any  false  sea-letter,  Med- 
iterranean passport,  or  certificate  of  registry." 
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2  SUt.  at  L.  209. 

Act  of  Mar.  3,  IS  13,  $  13,  as  to  falsely  mak- 
ing, forging,  or  counterfeiling  "any  certificate 
or  evidence  of  citizenship,"  etc. 

2  Stat,  at  L.  811. 

Act  of  Mar.  3,  1823,  §  1,  in  regard  to  falseW 
making,  forging,  or  counterfeiting  "any  deed, 
power  of  attorney,  order,  certificate,  receipt,*' 
etc. 

3  Stat,  at  L.  771. 

Act  of  Feb.  6.  1859,  S  1,  respecting  the  for- 
gery of  "any  military  bounty  land-warrant  or 
military  bounty  land- warrant  certificate,"  etc. 

11  Stat,  at  L.  381. 

Also,  in  II  Geo.  IV,  and  William  IV.  ch.  66, 
S  3,  as  to  the  foTftery  of  "any  exchequer  bill," 
or  "any  note  or  bill  of  exchange  of  the  Bank  of 
England,"  or  "any  will,  testament,  codicil,"  etc. 

And  in.  an  act  of  MansRchusetts,  passed  in 
1804,  the  phraseology  is  similar  to  that  used  in 
the  statute  under  consideration;  it  there  being 
made  an  offense  to  falsely  make,  forge  or  coun- 
terfeit any  note,  certificate  or  other  bill  of 
credit,  issued  by  the  treasurer  of  this  common- 
wealth, etc.  This  phraseology  was  retained 
in  the  Revised  Statutes  of  that  state,  of  1836,  p. 
730,  and  also  in  the  General  Statutes  of  1860, 
p.  808. 

See,  in  support  of  this  argument,  the  case  of 
Rex  V.  Birch,  1  Leach  (C.  C.),  79;  2  East  (P. 
C.)  980,  2  W.  Bl.  790;  also  State  v.  Gardner,  1 
Ired.  27. 

Mr,  Dariiel  T.  Sullivan  and  Setli  Howell, 
in  person,  for  defendant: 

First.  The  indictment  is  repugnant  and  in- 
consistent in  itself. 

It  charges  that  the  United  States  note  which 
the  defendant  is  alleged  to  have  passed,  uttered, 
published,  and  sold,  was  a  false,  forged,  and 
counterfeited  note;  and  yet  that  it  was  issued 
under  the  authoritv  of  an  act  of  Congress  of 
the  United  States,  'to  wit,  the  act  of  Feb.  25, 
1862.    12  Stat,  at  L.  347. 

Hex  V.  Jukes,  8  T.  R.  542 ;  Commonwealth  t. 
Bean,  11  Cush.  414. 

Second.  The  statute  under  which  the  indict- 
ment is  framed,  or  at  least  so  much  thereof  as 
relates  to  the  charge  of  "passing,  uttering,  pub- 
lishing, and  selling,"  the  note  in  question,  is  re- 
pugnant and  void. 

&.  8,  v.  Cantril,  4  Cranch,  167  and  case 
there  cited ;  see,  also,  17.  8.  v.  Sheldon,  2  Wheat. 
119;  The  Enterprise,  1  Paine,  32,  etc. 

The  indictment  in  CantriVs  Case  was  framed 
upon  the  statute  in  all  material  respects  like 
the  statute  of  Feb.  25,  1862,  undet  which  How- 
ell is  indicted.  Defendant  Cantril  Was  indicted 
under  act  of  Congress  of  June  27,  1798  ( 1  Stat, 
at  L.  673)  for  uttering,  passing,  etc,  a  $10 
note,  purporting  to  be  a  note  issued  by  order 
of  the  president,  etc.,  of  the  bank.  The  words 
"purporting  to  be"  were  not  in  the  Statute,  nor 
were  there  anv  words  such  as  are  usually  found 
in  statutes  of  this  character ;  as,  for  instance, 
"in  the  similitude  of,*'  "in  imitation  of,"  or 
others  pointing  against  the  disposing  and  put- 
ting off  of  notes  which  have  not  been  issued 
by  competent  authority.  The  counsel  for  Can- 
tril made  the  objection  which  is  taken  here,  that 
the  statute  was  fatally  defective  in  not  contain- 
ing these  or  similar  words,  and  the  whole  court, 
through  Marshall.  Ch.  J.,  adjudged  the  objec- 
tion to  the  statute  to  be  well  taken,  and  for 
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that  reason  ordered  that  the  judgment  be  ar- 
rested. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court. 

The  defendant  stands  indicted  in  the  circuit 
court  of  the  United  States  for  California,  under 
§  6  of  the  act  of  July  2a,  1862  ( 12  SUt.  at  L. 
347 ) ,  for  jpassinf  counterfeit  Treasury  notes. 

The  judfges  of  that  circuit  have  certified  to 
this  court  five  questions  arising  on  the  indict- 
ment. Tlie  first  question  is  whether  the  second 
coiint  of  the  indictment  is  bad  as  being  in  itself 
repugnant,  and  the  four  other  questions  relate 
to  a  similar  repugnancy  in  the  statute  under 
which  the  indictment  is  framed.  Aa  the  count 
to  which  the  first  question  refers  pursues  the 
language  of  the  statute,  all  the  questions  re- 
solve tliemselves  into  the  single  one  of  whether 
the  act,  so  far  as  it  relates  to  altering  and 
publishing  forged  or  counterfeit  *  notes  [*436 
of  the  United  States,  is  itself  void  for  repug- 
nancy. 

The  entire  section  reads  thus: 

*'That  if  any  person  or  persons  shall  falsely 
make,  forge,  counterfeit,  or  alter,  or  cause  or 
procure  to  be  falsely  made,  forged,  counter- 
feited, or  altered,  or  shall .  willingly  aid  or  as- 
sist in  falsely  making,  forging,  counterfeiting, 
or  altering  any  note,  bond,  coupon,  or  other  se- 
curity issued  under  the  authority  of  this  act,  or 
heretofore  issued  under  acts  to  authorize  the 
issue  of  Treasury  notes  or  bonds ;  or  shall  pass* 
utter,  publish,  or  sell,  or  attempt  to  pass,  utter, 
publish,  or  sell,  or  bring  into  the  United  States 
from  any  foreign  place,  with  intent  to  pass, 
utter,  publish,  or  sell,  any  such  false,  forged, 
counteneited,  or  altered  note,  bond,  coupon,  or 
other  security,  with  intent  to  defraud  any  body 
corporate  or  politic,  or  any  other  person  or  per- 
sons whatsoever,  every  person  so  offending  shall 
be  deemed  guiltv  of  felooy,  and  shall,  on  con- 
viction thereof,  be  punished  by  fine  not  exceed- 
ing $5,000,  and  by  imprisonment  and  confine- 
ment to  hard  labor  not  exceeding  fifteen  years, 
according  to  the  aggravation  of  the  offense." 

The  objection  is  that  if  the  note  which  the 
party  is  charged  with  passing  Was,  in  the  lan- 
guage of  the  statute,  "issued  under  the  author- 
ity Of  this  act,  or  heretofore  issued  under  acts 
to  authorisee  the  issue  of  Treasury  notes  or 
bonds,"  it  must  necessarily  be  a  valid  Or  genuine 
note,  and  if  it  was  not  issued  under  the  au- 
thority of  some  of  these  acts,  the  passing  of  the 
note  is  not  made  an  offense  by  the  law. 

There  is  some  degree  Of  plausibility  in  this 
hypercriticism  at  first  blush,  which,  if  it  were 
sound,  would  maka  the  act  vend  for  want  of 
any  meaning,  a  result- which  one  of  the  first 
canons  of  construction  teaches  us  to  avoid  if 
possible,  and  which  is  at  war  with  the  common 
sense  which  assures  us  that  the  purpose  of  the 
act  was  to  pimish  the  making  of  counterfeits 
of  the  notes  and  bonds  described  in  the  statute. 
Nor  is  the  criticism  philologically  just.  The  of- 
fense is  described  as  the  passing  of  false,  forged 
or  counterfeited  notes  or  oonds  issued  under  the 
authority  of  the  statute.  We  are  to  give  due 
weight  to  all  the  words  employed  in  describing' 
the  instrument,  and  cannot  reject  the  words 
"false,"  "forged,"  and  "counterfeited"  if  it  i» 
possible  to  adopt  any  reasonable  construction, 
whidi  will  permit  them  to  stand.  This  is  done 
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by  mentally  supplying  the  ellipsis  whi<sh  is  in 
general  use  in  conversation  or  in  writing  in 
similar  cases.  We  speak,  for  instance,  of  "false 
diamonds.''  According  to  the  criticism  we  are 
considering  this  phrase  has  no  meaning,  because 
if  the  stones  spoken  of  are  diamonds  they  can- 
not be  false,  and  if  they  are  false  they  cannot  be 
diamonds.  But  anyone  understands  the  mean- 
ing to  be  false  stones  which  pfUrport  to  be  dia- 
monds, or  false  similitude  of  diamonds.  So  we 
speak  of  a  bank  note.  Now,  if  the  paper  spoken 
of  is  a  forgery  it  is  not  a  bank  note,  which 
means  an  obligation  of  some  bank  to  pay  money. 
But  here  also  the  mind  supplies  the  ellipsis 
which  good  usage  allows,  and  understands  that 
what  is  meant  is  a  forged  paper  in  the  simili- 
tude of  a  banknote,  or  which  on  its  face  ap- 
peals to  be  such  a  note.  And  in  a  similar  man- 
ner we  speak  of  a  forged  will.  If  the  argument 
437* j  *of  defendant's  counsel  is  sound  there 
can  be  no  such  thing  as  a  forged  will,  receipt, 
note,  or  bond,  because  if  forsed  they  are  void 
and,  therefore,  not  notes,  wills,  bonds,  etc.  In 
fact  the  phrase  "void  will"  or  "void  note,"  is, 
according  to  this  argument,  a  solecism,  because 
the  instrument  cannot  be  at  once  the  will  or 
note  of  the  party,  and  be  void. 

The  use  of  the  words  "false,  forged,  and  coun- 
terfeit," in  the  statute,  implies,  therefore,  when 
applied  to  any  of  the  obligations  of  govern- 
ment mentioned^  that  it  purports  to  be  such  an 
instrument,  but  is  not  genuine  or  valid.  And 
BO  are  the  authorities.  $ee,  2  Russell,  Crimes, 
801 ;  East,  Pleas,  Crown,  950.     . 

It  is  conceded  that  if  the  statute  had,  in  de- 
scribing the  oifenses,  called  the  instrument  ut- 
tered a  note,  purporting  to  be  issued  under  the 
authority  of  the  statute,  the  difficulty  would 
have  been  removed.  In  the  case  of  Rex  v.  Birch, 
2  East,  P.  C.  980,  the  indictment  charged  them 
"with  publishing  as  true,  a  false,  forged,  and 
counterfeited  paper  writing,  purporting  to  be 
the  last  will  of  Sir  Andrew  Cnadwick."  It  was 
objected  that  the  indictment  was  bad,  because 
''it  should  have  been  said  that  they  forged  a 
eertain  will,"  which  was  the  language  of  the 
statute,  and  not  a  paper  writing  purporting  to 
be  a  will.  "But,"  says  Mr.  East,  who  in  his 
Pleas  of  the  Crown,  950,  makes  a  full  report  of 
the  case,  "a  variety  of  precedents  were  found,  so 
that  the  judges  held  it  to  be  good."  But,  it  is 
apparent,  from  the  exception  taken,  and  from 
the  language  of  East  and  of  Russell,  that  the 
usual  mode  of  charging  the  offense  was  to  say 
that  the  prisoner  had  forged  the  will  or  other 
paper,  and  that  either  form  is  good. 

The  case  of  U»  8.  v.  Caniril,  4  Cranch.  167, 
is 'relied  on  as  holding  an  opposite  doctrine  to 
that  we  have  here  presented.  That  case  was 
submitted  without  argument,  and  the  report 
says  that  the  opinion  of  the  court  was  that  the 
judgment  should  be  arrested  for  the  reasons  as- 
signed in  the  record.  These  reasons  are  that 
the  indictment  was  repugnant,  because  it 
438*1  ^charged  the  prisoners  with  having  pub- 
lished as  true  "a  certain  false,  forged,  and  coun- 
terfeited paper,  purporting  to  be  a  bankbill  of 
the  United  Sta^  for  ten  dollars,  signed  by 
Thomas  Willing,  president,  and  G.  Simpson, 
cashier."  And  oecause  the  statute  relating  to 
the  diarge  set  forth  in  the  indictment  is  in- 
consistent, repugnant,  and  void.  In  this  state- 
ment, the  words  "signed"  and  "purporting"  are 
11  Wall.- 


italicized,  and  the  court  may  have  held  the  in- 
dictment bad  because  the  former  word  was  used, 
thus  sustaining  the  objection  made  in  Rex  v. 
Birch.  Or  it  may  have  held  that  the  language 
of  the  indictment  amounted  to  an  averment, 
that  the  bill  charged  to  be  forced  was  signed  in 
fact  by  the  president  and  cashier  of  the  bank,  in 
which  case  it  could  not  have  been  a  forgery. 
Or  it  may  possibly  have  thought  that  under  the 
peculiar  language  of  that  statute,  which  dif- 
fers materially  from  the  one  under  considera- 
tion, they  were  bound  to  hold  it  void  for  re- 
pijgnanc^.  However  that  may  be,  we  do  not 
consider  the  case,  as  it  is  reported,  an  authority 
for  holding  the  statute  void  which  we  are  called 
on  to  construe. 

To  the  first  and  third  questions,  and  the  first 
branch  of  the  second,  tee  answer,  No. 

To  the  fourth  and  fifth,  and  the  second  branch 
of  the  second,  toe  answer,  Yes, 


THE  HOME  INSURANCE  COMPANY,  PW.  in 

Err., 

V. 

CHARLES  WEIDE  et  a*. 

(See  S.  C.  11  Wall.  438-442.) 

Evidence  to  establish  a  fact  must  go  to  the  fury 
— evidence  of  amount  of  loss  in  action  against 
insurance  company. 

If  evidence  offered  on  a  trlsl  conduces  In  any 
reasonable  de^ee  to  establish  the  probability  or 
Improbability  of  the  fact  In  controversy,  it  should 
go  to  the  jury. 

Testimony  of  a  class  of  merchant  of  a  place,  as 
to  the  uniform  relation  between  the  stock  on  hand 
and  the  annual  saies  In  their  business,  is  proper,  on 
the  question  of  the  amount  ot  loss  by  fire  to  a  stock 
of  similar  goods,  In  an  action  to  recover  the  In- 
surance. 

[No.  135.] 
Argued  Apr.  S,  1871.     Decided  May  1,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Suit  was  brought  in  this  case  in  the  district 
court  of  Ramsey  county,  Minnesota,  by  the  de- 
fendants in  error^  to  recover  insurance  upon 
certain  goods  lost  by  fire.  Upon  the  petition 
of  the  defendant,  the  case  was  removed  to  the 
United  States  circuit  court,  by  which  judg- 
ment was  given  for  the  plaintiffs;  whereupon 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  Morris  Ijamprey  and  E.  A.  BtorrUf 
for  plaintiff  in  error: 

The  courts  have  said  that  "Evidence,  to  be 
admissible,  need  not  afford  full  proof  of  the 
fact  which  it  b  offered  to  establish,  but  it  is 
suMcient  if  it  conduces  in  any  reasonable  degree 
to  prove  that  fact."  Belden  v.  LcMib,  17  Conn. 
441. 

Again:  ''Where  there  is  a  spfCrk  of  evidence 
of  a  fact,  it  ought  not  to  be  excluded  from  the 
jury."    Fitzuiater  v.  Stout,  16  Pa.  22. 

Again:  '^Testimony  cannot  be  excluded  as 
irrelevant  which  would  have  a  tendency,  how- 
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«ver  remote,  to  establish  the  probability  or  im- 
probability of  the  fact  in  controversy."  Trull 
T.  True,  33  Me.  307. 

The  genera]  rule  is  clearly  laid  down  by  Mr. 
Starkie,  in  his  work  on  Evidence,  S  18.  "Pre- 
sumptions are  founded  upon  the  course  of  trade, 
the  course  of  the  past,  the  customs  of  a  par- 
ticular trade  or  of  a  particular  class  of  people, 
and  even  the  course  of  conducting  business  in 
the  concerns  of  a  private  individual,  to  prove 
a  particular  act  done  in  the  usual  routine  of 
bu«iTip-jc.*' 

Messrs,  W.  H.  Peokham  and  L.  Allis,  for 
defendants  in  error: 

The  testimony  of  each  witness  on  the  subject 
must,  from  necessity,  be  based  mainly  on  hear- 
say;  for  though  each  might  be  able  to  state 
from  personal  knowledge  how  the  fact  was  as 
to  his  own  business,  he  could  not  state  how  it 
was  with  respect  to  the  business  and  transac- 
tions of  other  houses  throughout  the  period  des- 
ignated, except  by  conjecture  or  from  what  had 
been  told  him  by  others  supposed  to  have  knowl- 
edge of  such  business  and  transactions. 

If  any  witness  could  possibly  give  such  testi- 
mony from  personal  knowledge,  still  it  would 
be  too  remote  and  speculative  to  furnish  any 
reliable  indication  of  how  much  defendants  in 
error  had  on  hand  at  the  time  of  the  fire.  Ins. 
€o,  v.  Phillip,  13  Wend.  81. 

Mr.  Justice  Davia  delivered  the  opinion  of 
the  court: 

On  the  24th  day  of  October,  1866,  the  Home 
Insurance  Company  insured  for  a  period  of  one 
year  against  loss  or  damage  by  fire,  the  stock 
of  groceries  and  other  merchandise  owned  by 
the  defendants  in  error,  and  which  were  con- 
tained in  the  store  occupied  by  them  in  the  city 
Of  St.  Paul.  On  the  22(1  day  of  February,  1867, 
the  store  and  its  contents  were  destroyed  by  fire, 
and  this  suit  is  brought  to  recover  the  damages 
occasioned!  by  the  burning  of  the  stock  of  goods. 
At  the  trial,  the  main  question  in  issue  was  the 
extent  of  the  loss.  As  the  books  were  mostly 
destroyed,  and  the  defendant  had  introduced 
evidence  tending  to  show  that  those  which  were 
not  burned  were  unreliable,  and  afforded  no 
data  from  which  the  value  of  the  goods  on 
hand  at  the  date  of  the  fire  could  be  ascertained, 
or  the  extent  of  loss  determined,  the  case  rest- 
ed chiefly  on  the  testimony  of  the  plaintiffs. 
They  swore  that  their  sales,  during  the  year 
preceding  the  fire,  were  about  $120,000,  and 
that  the"  goods  on  hand  at  the  time  of  the  fire 
were  worth,  at  their  cost  value.  $65,000. 

The  defendant  insisted,  on  the  basis  of  the 
aale,  that  the  loss  was  greatly  overstated,  and 
as  one  means  of  proving  it,  offered  to  show  by 
witnesses  in  St.  Paul,  engaged  in  the  same  busi- 
ness with  the  plaintiffs,  and  whose  annual  sales 
were  equally  as  large,  that  grocery  merchants 
in  that  city  for  the  past  six  years  have  not 
carried  nor  had  on  hand  at  any  time,  more  than 
one  fifth  of  their  annual  aggregate  sales,  and 
that  this  was  tlie  case  on  the  day  the  fire  oc- 
curred. In  other  words,  they  wish  to  show  by 
the  general  course*  of  trade  in  that  branch  of 
business  in  St!  Paul,  that  the  plaintiffs'  loss 
could  not  have  exceeded  $24,000,  if  their  sales 
during  the  year  amounted  to  only  $120,000. 

The  court  refused  to  allow  the  evidence  to  go 
to  the  jury,  and  the  correctness  of  this  ruling 
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I  presents  the  only  point  in  the  case  which  it  it 
I  necessary  to  consider. 

Although  we  agree  with  Lord  EUenboroogfa, 
*'that  the  rules  of  evidence  must  expand  ac- 
cording to  the  exigencies  of  society"  [Pritt  r. 
Paircloughf  3  Camp.  306),  yet  is  is  not  neces- 
sary to  introduce  any  innovation  upon  these 
rules  in  order  to  hold  that  this  evidence  should 
have  been  admitted,  it  is  true  there  are  no  re- 
ported cases  on  the  subject,  but  on  principle  its 
admissibility  can  be  sustained. 

It  is  well  settled  that  if  the  evidence  offered 
conduces  in  any  reasonable  degree  to  establish 
the  probability  or  improbability  of  the  fact  in 
controversy,  it  should  go  to  the  jury.  It  would 
be  a  narrow  rule  and  not  conducive  to  the  ends 
of  justice,  to  exclude  it  on  the  ground  that  it 
did  not  afford  full  proof  of  the  nonexistence  of 
the  disputed  fact.  Besides,  presumptive  evidence 
proceeds  on  the  theory  that  the  jury  can  infer 
the  existence  of  a  fact  from  another  fact  that 
is  proved,  and  most  usually  accompanies*  it. 
Hart  V.  yeicland,  3  Hawks,  122.  Many  of  the 
affairs  of  human  life  are  determined  in  courts 
of  justice  in  this  way,  and  experience  has  proved 
that  juries,  under  the  direction  of  a  wise 
judge,  do  not  often  err  in  the  reasoning  which 
leads  them  to  a  proper  conclusion  on  such  evi- 
dence. •And  if  they  should  happen  to  [•441 
reach  a  wrong  conclusion,  the  court  has  in  its 
own  hands  the  mode  and  measure  of  redress. 
In  the  nature  of  things,  the  officers  of  the  in- 
surance company  were  unable,  by  any  direct 
proof,  to  contradict  the  testimony  of  the  plain- 
tiffs as  to  the  value  of  the  ^oods  destroyed.  If 
the  loss  were  an  honest  one,  it  was  their  duty  to 
pay  it ;  but  if  they  had  good  reason  to  believe  it 
to  be  exaggerated,  it  was  equally  their  duty  to 
refuse  to  pay  it.  As  they  had  no  direct  evi- 
dence to  prccluce,  bearing  on  the  subject,  they* 
offered  to  prove  a  fact  which,  uncontradicted 
and  unexplained,  would  lead  the  jury  to' the 
conclusion  that  the  plaintiffs  had  overvalued 
the  property  destroyed  by  fire.  It  was  neither 
opinion  nor  hearsay  which  they  t^dered  to  the 
court,  nor  was  it  a  usage  of  trade  they  wanted 
to  prove;  but  a  matter  of  fact  concerning  the 
business  in  which  the  plaintiffs  had  been  em- 
ployed, which  would  render  it  extremely  im- 
probable that  they  had  sustained  the  loss  they 
claimed  to  have  suffered.  The  plaintiffs  testi- 
fied when  the  fire  occurred,  the  stock  in  their 
store  was  worth  over  $60,000,  and  yet  their 
sales  during  the  year  were  only  double  that 
amount.  The  defendants  said  this  could  no^ 
be  so,  because  the  merchants  of  St.  Paul,  en- 
gaged in  a  like  business  and  to  the  same  ex- 
tent, did  not  at  that  time,  nor  at  any  other 
time  during  the  preceding  six  years,  have  on 
hgnd  on  the  average  more  than  one  fifth  of  their 
annual  aggregate  sales. 

If  this  state  of  case  could  be  proved  by  the 
united  testimony  of  this  class  of  merchants,  it. 
would  establish  a  fact  connected  with  this  kind 
of  business,  to  wit:  the  uniform  relation  be- 
tween the  stock  on  hand  and  the  annual  sale^. 
from  which  the  existence  of  another  fact  could 
be  reasonably  inferred,  which  is,  that  the  busi- 
ness of  the  plaintiffs  rested  on  the  same  ba&l^ 
and  was  governed  by  the  same  rtile  of  uni- 
formity. Indeed,  so  strong  woul^  he  this  in- 
ference, that  in  the  absence  of  any  attempt  t*> 
explain  or  contradict  the  evidence,  the 'jurx 

78  n.  s. 


1870. 


GALVC8T0X,    H.   &   H.    R.    Ck>.   ▼.   COWDBET. 


459>483 


would  be  justified  in  adopting  the  conclusion 
'vrliicb  it  tended  to  prove.  A  presumption  is  an 
inference  as  to  the  existence  of  a  fact  not  ac- 
442*]  tually  known,  arising  from  its  *usua] 
-connection  with  another  which  is  known,  and 
on  this  principle  the  jury  should  have  been 
allowed  to  consider  this  evidence. 

As  this  case  will  have  to  go  back  for  a  new 
trial,  and  as  the  point  wa!»  raised  in  the  court 
below,  it  mav  be  proper  to  observe  that  no  wit- 
ness can  be  asked  wtiat  the  course  of  trade  is, 
in  reference  to  this  particular  business.  This 
would  be  either  opinion  or  hearsay.  He  can 
only  be  allowed  to  tell  his  personal  experience 
on  the  subject  about  which  he  is  called  to  tes- 
tify. It  is  only  through  the  aggregated  testi- 
mony of  nil  the  witnesses  that  the  fact  can  be 
proved,  which  so  connects  itself  with  the  plain- 
tiiFs  business  as  to  require  from  him  an  answer. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  venire  de  novo  awarded. 


THE  GALVESTOX,  TIOT'STON.  &  HEXDER- 
SOX  RAILROAD  COMPANY  et  a/.,  Appts,, 

t?. 

N.  A.  COWDREY  et  al 
<See  S.  C.  11  Wall.  459-483.) 

Vorigage  by  railroad  company,  when  author- 
ized— likortgage  of  Texas  company  valid, 
though  meeting  of  directors  which  authorized 
it  teas  held  in  \etv  York  city — 6ono  fide 
holder  for  value,  who  is — part  of  bond  hold- 
ers may  sue  for  all — mortgage  of  railroad  to 
be  built  atid  its  rolling  stock,  valid — seller 
of  iron  to  railroad  acquires  no  lien  prior  to 
such  mortgage — mortgagee,  when  entitled  to 
income  of  road. 


•1.  Bona  fide  holders  of  rnllroad  bondi.  executed 
in  dup  form  and  hv  the  proper  officers,  cannot  be 
prejudicial  by  the  fact  thai  the  mort^a^ce  given  to 
secure  the  same  was  executed  out  of  the  state,  or 
b.T  Tiriue  of  a  resolution  of  lti»  directors,  at  a  meet- 
iag  held  out  of  the  state.  The  company  and  Its 
privlt»>  are  bound  thereby. 

2.  itnt  n-ho  purchases  railroad  bonds  In  open 
market.  Sbi>pOi$lu}r  them  to  be  valid,  and  having  no 
notiif  to  the  contrary,  will  be  deemed  a  bona  lide 
iiolder. 

3.  Where  the  trustees  of  a  railroad  mortgage  or 
deed  of  trust  are  dead,  a  bill  of  foreclosure  and  sale 
may  lie  illfd  against  the  companv  by  one  or  more 
of  the  )M>nd  holders  on  l»ehalf  of  themselves,  and  all 
other  bond  holders  secttred  by  the  same  mortgage : 
or  If  there  Im.»  several  suc-essive  mortgages,  the 
trusteeK  of  uhlch  are  dead,  and  the  complainants 
bold  )N>nd«  sccMrcd  by  each  mortgage,  the  bill  may 
tM>  filed  tin  Itehalf  of  thetnseives  and  all  of  the  bond 
holder!^  under  each  mortgage. 

4.  In  such  case  no  Injustice  could  be  done.  1)e- 
cauae  anv  liood  holder  not  made  a  party  would 
have  a  right  to  Intervene  and  contest  the  priority 
of  a  morr-.'sge  earlier  In  date  than  that  by  which  his 
iMinds  are  secured ;  or  the  valldl;ty  of  bonds  held  by 
any  other  bond  bolder. 

^Eeadnotes  by  Mr.  Justice  Bradlgt. 

Norr. — When   parties   are  numeroun.   part   may 

fmaintain  a  hill  in  equity  for  the  benefit  of  aH — see 

note  to  Smith  v.  Swormstedt.  14  L.  ed  l.  S.  042: 

3n«J  note  to  j;jcou  ?.  Uobertsou,  15  L.  ed.  U.  S.  4U9. 

Jl  Wall. 


A  railroad  company  of  Texas  made  four  succei 
sWe  mortgages  In  1853.  1806,  1857.  and  1850.  and 
issued  bonds  under  each.  The  road  and  ita  append- 
ages were  sold  under  Judgment  In  18G0.  The  pur- 
chasers operated  the  road  until  1867,  and  realized 
large  receipts  therefrom.  In  1857,  after  the  mak- 
ing of  the  first  three  mortgages,  the  legislature 
passed  a  law  subjecting  the  road  and  chartered 
rights  of  all  railroad  companies  to  sale  for  their 
debts,  either  under  mortgages,  deeds  of  trust,  or 
judgments. 

Held,  First.  That  this  law  enured  to  the  benefit 
of  the  first  three  mortgages,  as  well  as  to  that 
made,  and  as  to  the  judgment  recovered,  after  Its 
enactment,  and  In  the  order  of  priority  due  to  each. 

Second.  That  the  sale  under  the  judgment  did 
not  disturb  the  priority  of  the  mortgages. 

Third.  That  althougn  the  first  three  mortgages 
covered  and  conveyed  the  tolls  and  profits,  yet  the 
purchasers  under  the  judgment  were  not  account- 
able for  the  tolls  and  Income  received  by  them  from 
the  road,  before  they  were  notified  to  pay  them 
over  to   the  bond   holders. 

Fourth.  That,  although  part  of  the  road  was  en- 
tirely built  by  the  money  raised  on  the  fourth  mort- 
gage, yet  that  fact  did  not  give  it  priority  over  the 
first  three  mortgages,  even  on  that  portion  of  the 
road;  provided  it  was  a  part  of  the  chartered 
right. 

Fifth.  A  railroad  mortgage  as  against  the  com- 
pany and  its  privies,  although  given  before  the  road 
was  built,  attaches  itself  thereto,  as  fast  as  It  Is 
built,  and  to  all  property  covered  by  Its  terms,  as 
fast  as  It  comes  into  existence  as  property  of  the 
company. 

Sixth.  A  principle  applicable  to  maritime  cases, 
which  gives  priority  of  lien  to  the  last  creditor  fur- 
nishing supplies  and  repairs  for  the  conservation  of 
the  ship  or  voyage,  does  not  apply  to  railroads.  As 
to  them,  the  common-law  rule  prevails :  (^ui  uiior 
est  in  tempore,  potior  est  in  Jure.  Mechanics  Hen 
laws  have  not  been  extended  to  railroads  in  Texas. 

[Xo.  119.] 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Te.xas. 

Tlie  bill  in  thiscase  was  filed  in  the  court  be- 
low, by  Cowdrey  et  al.,  for  the  foreclosure  of  a 
mortgage  upon  a  certain  railroad.  A  decree 
having  been  entered  granting  the  relief  prayed 
for  in  part,  each  of  the  parties  took  an  appeal 
to  this  court. 

Hie  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs,  W.  Pi  Ballinger,  C.  B.  Goodrioli« 
B.  R.  Ci&rtis,  and  J,  S,  Black,  for  Galveston, 
H.  Si  H.  R.  Co.: 

At  common  law,  a  railroad  corporation  has 
not  power  to  mortgage  its  franchise  or  road.  2 
Hedf.  on  Rw.  692^  states  the  law  of  England. 

And  the  same  law  has  been  declared  in  Penu- 
Hvlvnnia. 

*  Steiner^s  Appeal,  27  Pa.  315;  Susquehanna 
Can.  Co.  V.  Bonham,  9  Watts  &  S.  28;  X.  Y.: 
Trot/  d'  Rutland  R.  Co,  v.  A'crr,  17  Barb.  601 ; 
Ohio:  Coe  v.  Col,y  P,  d  I,  R,  Co.  10  Ohio  St. 
372;  ^lass.:  Com,  v.  Smith,  10  Allen.  455;  Rich- 
ardson v.  Sibley,  11  Allen,  65;  X.  H.:  Pierce  v. 
Emery,  32  X.  *H.  508;  La.:  State  v.  M.  G.  R, 
R.  Co.  3  Rob.  La.  613;  Miss.:  1  Sm.  &  M.  Ch. 
200:  X.  C:  State  v.  Rives,  5  Ired.  297;  and  has 
rcciuvcd  the  sanction  of  this  court.  R.  Co,  v. 
li'tuo»t9,  17  How.  30,  15  L.  ed.  27;  Que  v.  Canal 
Co.  24  How.  257.  10  L.  ed.  035. 

The  common  law  of  England  was  adopted 
by  Texas  in  1840  (Pasch.  Dig.  art.  978)  and  is 
to  be  applied  to  this  Texan  corporation. 

I.  The  charter  of  this  corporation  not  only 
fails  to  confer  power  to  mortgage  its  franchise 
and  road,  but  its  provisions  plainly  imply  that 
no  such  power  exists. 
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And  when,  subsequently  (Dec.  19,  1857)  the 
legislature  empowered  railroad  corporations  to 
make  mortgages,  they  imposed  restrictions  on 
the  exercise  of  the  power,  and  made  special 
provisions  for  the  consequences  of  its  exercise. 

II.  The  corporate  acts  dj'  which  each  of  these 
deeds  was  brought  into  existence,  were  all  done 
in  the  city  of  New  York  and,  consequently,  are 
wholly  void. 

III.  No  such  execution  of  the  deeds  is  proved 
as  was  sufficient  to  pass  the  legal  title  and 
create  the  trusts;  and  the  legal  title  is  not  be- 
fore the  court. 

rV.  The  decree  of  foreclosure  was  erroneous. 
1.  Because  there  had  been  no  reference  to  a 
master,  to  ascertain  what  parties  holding  bonds 
would  come  in  and  make  themselves  parties  to 
the  suit;  and  only  the  bonds  held  by  parties  so 
coming  in,  and  those  held  by  the  complainants 
in  the  bill,  can  be  included  in  the  decree  of 
foreclosure  nisi.  All  others  are  excluded  from 
the  benefit  of  the  decree.  And  although  the  com- 
plainants in  such  a  bill  may  have  made  proof 
at  the  hearing,  of  some  bonds,  so  as  to  entitle 
them,  in  the  opinion  of  the  court,  to  a  decretal 
order  of  reference,  yet,  it  is  settled,  on  sound 
reason  and  by  the  highest  authority,  that  the 
complainants  themselves,  in  such  a  bill,  must 
go  Mfore  the  master  and  prove  their  claims. 

Oicens  V.  Dickenson,  Cr.  &  Phil.  48;  Field  v. 
Titmu88,  2  E.  L.  &  E.  89;  1  Sim.  (N.  S.)  218; 
Whitaker  v.  Wright,  2  Hare,  310. 

It  would  be  difficult  to  find  a  case  which  de- 
manded, more  imperatively  than  this,  the  ap- 
plication of  this  rule  of  procedure. 

It  is  demonstrable  that  a  large  amount  of 
these  bonds  found  by  the  court  to  be  outstand> 
ing,  must  have  been  issued  in  known  and  direct 
violation  of  the  express  provisions  of  two  of 
the  mortgages. 

The  second  mortgage  was  to  take  the  place 
of  the  first,  and  not  a  single  bond  could  be  is- 
sued under  it,  without  canceling  a  like  amount 
is«ued  under  the  first  mortgage.  Yet  the  court 
included  in  the  decree  of  foreclosure,  £49,600 
issued  under  the  first  mortgage,  and  £41,664  of 
unpaid '  coupons,  and  the  whole  $750,000  in- 
cluded in  the  second  mortgage,  and  unpaid 
coupons  $675,000. 

Again;  the  third  mortgage  was  designed  in 
part  to  extinguish  the  second,  and  provides  for 
the  issue  of  $35,000  for  each  of  the  fifty- two 
miles  of  road  between  Galveston  and  Hender- 
son, equal  $1,820,000,  less  $750,000,  equals 
$1,070,000;  and  there  could  be  no  further  is- 
sue, save  to  cancel  a  like  amount  of  bonds  is- 
sued under  the  second  mortgage. 

Yet,  the  decree  finds  that  none  of  the  second 
mortgage  bonds  were  extinguished,  and  that 
$1,900,000,  issued  under  the  third  mortgage, 
are  now  outstanding. 

Every  taker  and  nolder  of  these  bonds  was 
bound  to  take  notice  of  this  express  limitation 
of  authority  to  issue  bonds,  and  was  required 
to  ascertain,  at  his  peril,  whether  the  authority 
to  issue  was  exhausted. 

Marsh  v.  Fultoti  Co.  10  Wall.  676,  19  L.  ed. 
1040,  at  present  term;  Floyd's  Acceptances,  7 
Wall.  676,  19  L.  ed.  173;  Bk.  v.  Winchester,  8 
Allen,  109;  Benoit  v.  Conway,  10  Allen,  528; 
Btngg  v.  Elliott ,  12  Scott  (N.  S.)  373. 

V.  These  complainants  cannot  maintain  this 
bill  to  foreclose  the  three  mortgages. 
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The  casual  fact  that  each  of  them  happens  to^ 
hold  bonds  said  to  be  issued  under  each  of  the 
three  mortgages  is  not  material.  If  no  other 
persons  than  themselves  were  in  any  way  in- 
terested, one  bill  to  foreclose  three  distinct 
mortgages,  each  of  which  is  open  to  inquiry  aa 
to  its  validity,  as  to  the  sum  secured  by  it,  as  tO' 
the  account  to  be  taken  preliminary  to  a  fore- 
closure, and  as  to  the  terms  to  be  allowed  to  the 
mortgagor  in  the  decree  nisi,  would  be  un- 
precedented and  attended  with  many  difficulties* 
But  this  is  a  suit  by  four  complainants,  in  be- 
half of  themselves  and  all  others  having  a  com- 
mon interest  with  them. 

No  one  has  a  common  interest  with  them  who 
does  not  hold  bonds  issued  under  each  of  the 
three  mortgages,  and  of  the  same  proportionate 
amounts  as  the  complainants;  and  there  is  no- 
evidence  and  no  reason  even,  to  conjecture  that 
anyone  does. 

There  is  no  community  of  interest  between, 
those  who  hold  bonds  under  the  several  suc- 
cessive mortgages. 

Each  encumbrancer  under  the  second  mort- 
gage has  a  direct  interest  to  show  the  first  to  be 
invalid,  and  to  reduce  the  amount  secured  by 
it;  and  so  with  the  third  mortgage,  in  reference 
to  the  first  and  second. 

Messrs,  James  Grant  and  W.  G.  Hale» 
for.Cowdrey  et  oZ.: 

While  the  corporation  cannot  abandon  the 
state  of  its  origin,  and  become  permanently 
domiciled  elsewhere,  it  may  maintain  an  office 
and  agents  abroad,  and  maice  contracts  and  in- 
cur liabilities  anywhere,  even  to  the  extent  of 
being  sued  and  bringing  suit. 

Bk,  of  Augusta  v.  Earle,  18  Pet.  521 ;  Bard 
V.  Poole,  12  N.  Y.  496;  MoCaXl  t.  Byram  Mfg. 
Co.  6  Conn.  428;  Arms  v.  Conant,  36  Vt.  744; 
R.  R.  Co.  v.  McPherson,  36  Mo.  13;  Wright  v. 
Bundy,  11  Ind.  404;  Cai-y  v.  R.  Co.  29  Barb.  50; 
McClner  v.  R.  Co.  13  Gray,  128;  Kennebec  Co, 
V.  Augusta  Ins.  Co.  6  Gray.  208;  y.  Y.  Floating^ 
Derrick  Co.  v.  'N.  J.  Oil  Co.  3  Duer,  648;  Ang^ 
&  Ames,  Corp.  §§  104,  274,  275. 

As  its  directors  are  mere  agents,  they  may 
hold  meetings  and  act  in  other  states  so  as  to> 
bind  the  company. 

It  is  not  the  duty  of  holders  of  bonds,  nego- 
tiable in  their  character  and  put  afioat  by  the 
officers  of  a  railroad  company,  to  look  into  the 
regularity  of  every  preliminary  step.  They  are 
entitled  to  assume  that  everything  has  been, 
done  which  the  law  or  charter  of  the  company 
requires. 

Zabriskie  v.  R.  Co.  23  How.  381,  16  L.  ed.  488  p 
Hissell  v.  /?.  Co.  22  N.  Y.  258;  Allegheny  v.  Mc- 
Clurkan,  14  Pa.  83;  Argenti  v.  San  Franci9co^ 
16  Cal.  255. 

By  the  5th  section  of  the  act  of  1857   (Pas. 
Dig.  810)  the  right  of  a  railroad  corporation  id- 
Texas  to  impose  a  lien  on  its  franchises,  was 
distinctly    recognized,    and    that    thereby    the 
liens    previously   granted    were    confirmed    by 
legislative  authority.     And  it  will  be  seen,  by 
reference  to  the  recital  in  the  third  mortgage- 
and  in  the  second  mortgage,  that  each  subse- 
quent mortgage  recognizes  the  preceding,  an<^ 
that    there    is    no    conflict    whatever    betweei» 
them;  so  that  if  the  eight  per  cent  mortgage- 
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be  valid,  which  is  hardly  denied  by  the  defend- 
iints,  the  prior  ones  mxisi  he  equally  good.  Sey- 
mour y.  R,  Co,  25  Barb.  284. 

The  cases  cited  upon  the  other  side,  from  the 
English  reports  which  appear  to  support  a 
stricter  rule,  are  decisions  at  comihon  law,  or 
decisions  based  upon  the  application  of  some  of 
the  stockholders,  seeking  to  prevent  injurious 
actions  by  the  company. 

But  it  is  perfectly  ef^tablished  in  chancery 
that  the  courts  administering  the  equities  of 
parties  will  compel  the  company  and  those 
claiming  under  it,  to  respect  the  engagements 
into  which  it  may  have  entered  towards  third 
persons,  when  tliey  cannot  be  adequately  re- 
instated in  their  former  position;  and  the  com- 
pany will  not  be  permitted  to  set  up  irregulari- 
ties or  even  want  of  power,  as  a  justification 
for  their  refusal  to  comply  with  these  promises 
in  good  faith. 

Eastern  Co.  R,  Co,  v.  Haickes,  5  H.  of  L.  Cas. 
331,  376;  Fay  v.  Noble,  12  Cush.  1;  Cary  v.  R. 
Co.  29  Barb.  35;  R.  Co,  v.  Bastian,  15  Md.  494; 
Warner  v.  Chappel,  32  Barb.  309;  Akin  v. 
Blanchard,  32  Barb.  527:  Bisaell  v.  R.  Co,  22 
X.  Y.  268;  Pari$h  v.  ir*er/er,  22  N.  Y.  500; 
Wilson  V,  R.  Co,  34  Beav.  187. 

Bailroad  bonds  have  as^^umed  the  character 
of  negotiable  paper,  and  that  character  has  been 
banctioned  by  the  deciHion  of  this  court. 

KnojB  Co,  V.  AspiniraU,  21  How.  639,  16  L.  ed. 
208;  Moran  v.  .Uiami  Co.  2  Black,  722,  17  L.  ed. 
342;  iferccr  Co,  v.  Hackctt,  1  Wall.  83,  17 
L.  ed.  648;  Bisscll  v.  tfcffcrsonville,  24  How. 
287.  16  L.  ed.  064 ;  Metfcr  v.  Muscatine,  1  Wall. 
385,  17  L.  e<l.  504;  ir/n7<?  v.  R,  R.  Co,  21  How. 
678,  16  L.  ed.  223;  (icipckc  v.  Dubuque,  1  Wall. 
175,  17  L.  ed.  520;  Murray  v.  Lardner,  2  Wall. 
110,  17  L.  ed.  867:  Bronson  v,  R,  Co,  2  Wall. 
283,  17  L.  ed.  725;  Thompson  v.  Lee  Co,  3  Wall. 
327.  18  L.  ed.  177. 

All  that  the  public  need  to  know  is,  that  a 
company  has  been  invested  with  the  power  to 
construct  a  railroad,  and  that  it,  necessarily, 
hati  the  right  to  do  everything  conducive  to 
that  object. 

Cases  cited  above:  Lc  Contculw  v.  Buffalo^  7 
Barb.  249;  Leazure  v.  HiUeyas,  7  S.  &  R.  320; 
Bk.  of  Ky.  V.  SchutflkilL  1  Parson  (Pa.)  Sel. 
Cas.  235;  Dana  v.  Bk.  5  W.  &  S.  243. 

Kven  if  a  question  could  be  raised  as  to  the 
power  to  mortgage,  the  defendants  are  not  en- 
titled to  make  it.  They  are  purchasers  of  the 
franchises  and  property  of  the  company  by 
virtue  of  an  execution  sjile,  and  have  simply 
such  title  at  the  time  of  such  sale. 

Gordon  v.  Preston,  1  Watts,  387:  Lane  v. 
Bavffhman,  17  Ohio  St.  647;  Wright  v.  Bundy, 
11  Ind.  398;  Dolphin  v.  AyUrard,  L.  R.;  4  H. 
of  L.  Cas.  486,  499,  502. 

At  the  sale  of  the  road  the  defendants  had 
the  benefit  of  the  mortgages  by  an  abntonient  of 
the  price  or  amount  bid  and  paid  as  the  pur- 
chase money.  Hence  the  defendants  were  a*ble 
to  buy  fifty* miles  of  railroad  costing  over  $40.- 
OOO  per  mile,  at  $28,000 :  or  say  JR560  per  mile. 
subject  to  the  mortgages.  They  have  no  right 
to  complain  of  the  amount  of  the  mortgage 
debt.  Bronson  v.  La  Crosse  <€  .V.  R.  Co.  2  Wall. 
311,  17  L.  ed.  731. 

When  a  committee  or  trustees  of  a  body  of 
fitocliholders  are  parties,  it  is  sufllicient ;  all  the 
11  Wall. 


stockholders  are  not  necessary  parties.    R,  COw 
V.  Hou-ard,  7  Wall.  415,  19  L.  e<l.  122. 

The  defendants  had  not  only  constructive,  but 
actual  notice  of  the  existence  of  the  several 
deeds  of  trust,  and  the  issuance  of  the  corre- 
sponding bonds.  In  the  first  place,  the  deeds  of 
trust  were  duly  recorded,  and  by  the  registra- 
tion laws  of  Texas,  this  constituted  constructive 
or  legal  notice;  and  as  a  railfoad  in  Texas  is 
legally  treated  as  an  entirety,  a  record  in  the 
county  where  the  principal  ofiioe  is  kept,  is 
good  to  the  whole  world. 

The  general  principle  that  those  in  possession 
of  the  trust  property,  with  the  knowledge  of 
the  trust  who  acrjuire  it  by  means  not  recog- 
nized in  the  trust  deed,  become  thereby  con- 
structive trustees,  is  too  well  settled  to  require 
much  discussion. 

Cases  before  cited:  Michoud  v.  Girod,  4 
How.  503;  2  Spence,  Kq.  Jur.  298;  Van  Epps  v. 
Van  Epps.  9  Paige,  238;  R.  Co.  v.  Howard,  7 
Wall.  409.  19  L.  ed.  120;  16  Ves.  249;  2  Swift, 
Dig.  114,  siflo  page. 

If  a  purchaser  has  notice  of  the  trust  deed  at 
the  time  of  purchase,  he  becomes  a  trustee.  2 
Swift,  Dig.  115,  side  page. 

Whether  the  possessor  is  made  chargeable 
with  the  trust  or  not,  depends  entirely  upon 
his  knowledge,  without  reference  to  tlie*  purity 
or  honesty  of  his  motives.  Adair  v.  Hhaw,  1 
Sch.  &  L.  243;  3  Afason,  316;  Oliver  v.  Piatt,  3 
How.  401. 

Kvery  advantage  gained  by  a  trustee  lielongs 
to  the  cestui  que  trust,  Holridqe  v.  Oillcspie.  2 
Johns,  Ch.^0;  Morrison  v.  Caldtrell,  5  Mon.  4.35. 

The  Real  and  Personal  Estate  Association 
and  the  Junction  company  were  create<l  by 
means  of  the  facilities  which  had  been  placed 
in  the  power  of  these  directors  by  the  original 
corporation,  and  cannot  be  used  as  a  cover  for 
their  treachery.  In  the  language  of  Judge 
Davies,  in  the  case  of  The  Coal  Co.  v.  fiherman, 
30  Barb.  653:  "They  were  its  creators;  they 
breathed  into  it  life  and  gave  it  all  it  hnd.  and 
owned  the  whole  of  it  at  its  creation 
and,  therefore,  what  they  knew,  their  creaturea 
knew." 

Phillips  V.  Winslow,  18  B.  Mon.  431;  J/ane 
y,  Baughman,  17  Ohio  St.  642;  Abbott  v.  Rub- 
ber Co.  33  Barb.  593;  R.  Co.  v.  Winavs.  17 
How.  30.  16  L.  ed.  27;  Canal  Bridge  v.  f/or- 
don,  1  Pick.  297;  Puis  ford  v.  Richards,  \T 
Beav.  87:  7^  Co.  v.  Hudson,  16  Beav.  48.5. 

"Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  rec(»ffnize«  the 
rights  of  the  cre<litors  to  pursue  it."  etc..  into- 
the  hands  of  all  purchasers  with  notice;  an  ac- 
count mav  l)e  compelled,  etc.  Hotcard  v.  R» 
Co.  7  Wail.  409.  19  L.  ed.  120. 

A  satisfactory  answer,  perhaps,  to  the  view* 
taken  by  the  defendants  is,  that  the  cases  in» 
which  the  mortgagee  is  not  bound  to  render  ac- 
coimt  of  the  income  before  the  foreclosure  suit, 
are  those  of  a  simple  mortgage  covering  the- 
property  and  not  spocifying  particularly  the  in- 
come as  being  itself  actually  mortgaged,  while- 
in  the  present  case  there  is  a  specific  mort- 
gage of  the  tolls,  income  and  profits,  when- 
ever the  said  company  shall  be  in  default  of 
making  payment. 

The  authority  to  ple«lgc  the  future  camincr* 
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of  a  railroad  not  yet  brought  into  existence,  is 
recognized  in  many  decisions,  among  which 
unay  be  cited:  Jessup  v.  Bridge,  11  la.  572; 
State  V.  North  Central  R,  Co,  44  Md.  131; 
Parkhurst  v.  R,  Co.  19  Md.  472;  Seymour  v. 
R.  Co.  25  Barb.  284,  310;  Willink  v.  Can.  Co. 
^  H.  W.  Green,  Ch.  (N.  J.)  401;  Mitchell  v. 
Minalow,  2  Story,  630. 

A*  person  wlio  conies  into  possession  of  trust 
■property  wrongfully,  and  especially  by  usinc 
means  which  his  fiduciary  relations  have  placed 
in  his  power,  cannot  absorb  the  revenues  of 
that  property  and  convert  them  to  his  own  use, 
witliout  accountability.  Tlie  authorities  pre- 
viously cited  illustrate  this  elementary  prin- 
ciple;'but  we  refer  in  addition,  also,  to  the  case 
of  Fowler  v.  Mci'rill,  11  How.  375,  and  espe- 
cially to  the  case  of  Jortin  v.  R.  Co.  6  De  Gex, 
lil.  &  G.  270;  2  Smale  &  G.  ch.  43,  31  Eng.  L. 
Si  E.  320. 


Mr.  Justice  Bradley  delivered  the  opinion 
•of  the  court : 

This  was  a  bill  filed  by  N.  A.  Cowdrey, 
Edwin  and  George  Parsons,  Frederick  P.  James, 
and  Isaac  Sherman,  citizens  of  New  York, 
against  the  Galveston,  Houston,  &,  Henderson 
Railroad  (>ompany,  the  successor  company  of 
tlie  same  name,  the  Galveston  &  Houston  Junc- 
tion Railroad  Company,  and  George  B.  Nichol- 
son and  fourteen  other  persons,  all  citizens  of 
Texas  (except  Tliomas  W.  Pierce,  who  was  a 
citizen  of  Massachusetts)  for  the  foreclosure 
and  sale  of  the  railroad  of  said  company,  with 
all  its  appurtenances  and  all  the  property  of 
snid  company,  to  pay  in  due  order  the  several 
outstanding  bonds  issued  under  the  first,  sec- 
ond, and  third  mortgages  of  said  company,  and 
to  call  the  defendants  to  account  for  the  tolls, 
income,  and  profits  of  the  said  railroad  whilst 
in  their  possession.  The  bill  was  filed  on  the 
12th  February,  1867,  on  behalf  not  only  of  the 
complainants,  who  allege  themselves  to  be  large 
holders  of  said  bonds,  but  of  all  other  holders 
thereof,  who  might  come  in  and  contribute  to 
the  costs  and  expenses  of  the  suit. 

it  appears  from  the  pleas  and  proofs,  that  the 
Galvp-^ton,  Houston,  &  Henderson  Railroad 
Company  was  chartered  by  the  act  of  the  leg- 
islature of  Texas,  on  the  7th  of  February,  1853, 
for  the  purpose  of  constructing  and  operating 
a  railway  from  the  city  of  Galveston  to  the 
city  of  Houston  and  thence  to  Henderson,  with 
«urli  branches  as  thoy  misrhjt  deem  oxpotlicnt; 
with  power,  among  other  things,  to  take  land  by 
oondenuiation,  and  to  acquire  by  purchase,  dona- 
tion, or  in  payment  of  stock  such  real  estate  as 
il'r  directors  slunihl  think  desirable  to  aitl  in 
461*]  the  construction  *or  maintenance  of  said 
road;  such  alienation  or  mortgage  to  be  signed 
in  the  name  of  the  president,  and  to  be  coun- 
tersigned by  the  treasurer:  also  with  power  to 
borrow  money  on  their  bonds  or  notes,  at  such 
rates  as  the  directors  should  deem  expedient, 
and  generally  to  do  and  perform  all  such  acts 
as  might  be  necessary  and  proper  for  or  inci- 
dent to  the  fulfilment  of  their  obligations,  and 
for  the  maintenance  of  their  rights.  By  virtue 
.of  supplements  to  the  charter  and  general  laws 
of  the  state,  the  company  became  entitled  to 
grants  of  the  public  lands  of  the  state,  to  the 
amount  of  sections  per  mile,  by  virtue  of  which 
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they  subsequently  acquired  land  certificates  for 
512,000  acres  of  land. 

The  company  was  duly  organized  under  its 
charter,  and  commenced  operations  lor  con- 
structing its  road. 

On  the  1st  of  December,  1863,  the  company 
made  its  first  issue  of  bonds,  namely:  fifteen 
hundred  bonds,  each  for  £100  payable  in  Lon- 
don at  the  expiration  of  ten  years,  with  interest 
at  the  rate  of  six  per  cent  per  annum.  To  se- 
cure these  bonds,  tne  company  executed  a  deed 
of  trust  or  mortgage  to  trustees,  upon  its  rail- 
road constructed  and  to  be  constructed  from 
Galveston  to  Houston,  and  its  privileges,  rights, 
and  real  estate,  owned  or  thereafter  to  be  owned 
by  the  company,  in  connection  with  its  said 
railroad,  and  all  tolls,  issues,  or  profits,  when- 
ever default  should  be  made  in  payment  of  the 
bonds,  and  all  the  franchises  of  the  company, 
all  of  the  depots,  stations,  and  buildings  and 
lands  occupied  or  to  be  occupied  therefor.  The 
terms  of  the  deed  were,  that  it  should  be  held 
in  trust  for  the  bond  holders;  that  so  long 
as  no  default  was  made  by  the  company  in  pay- 
ment of  principal  or  interest,  tne  property 
should  remain  in  the  company's  possession; 
hut  if  it  should  be  in  default  for  the  space  of 
three  months  in  payment  of  either,  and  on 
•request  in  writing  by  any  holder  of  the  [*462 
bonds,  the  trusted  might  take  actual  posses- 
sion of  the  railroad  and  all  the  property  mort- 
gaged, take  the  receipts  thereof,  and  on  due  no- 
tice sell  the  same  to  pay  the  interest  due,  after 
paying  the  expenses  of  management,  and  all 
costs  and  charges  incidental  to  the  trust. 

On  the  first  day  of  June,  1855,  a  second  issue 
of  bonds  was  made  by  tlie  said  company,  to 
the  amount  of  $750,000,  payable  in  ten  years, 
with  interest  at  ten  per  cent  per  annum,  con- 
vertible after  three  years  into  stock  of  the  com- 
pany, and  secured  by  second  mortgage  of  simi- 
lar import  to  the  first,  except  that  it  conveyed, 
in  addition  to  what  was  conveyed  by  the  first 
mortgage,  all  the  lands  which  shall  or  may  be- 
long to  said  company,  by  virtue  of  any  act  of 
the  legislature  of  the  state  of  Texas,  in  con- 
nection with  said  road  from  Galveston  to 
Houston. 

On  the  8th  of  October,  1857,  a  third  issue  of 
bonds  was  made,  to  the  amount  of  $2,625,000. 
in  $100  bonds,  payable  in  1879,  with  interest  at 
eiglit  per  cent  per  annum;  and  these  bonds 
were  secured  by  a  third  mortgage  on  the  same 
property  as  the  second  mortgage,  except  as  it 
purports  to  cover  the  railroad  from  Galveston, 
for  the  full  diijtance  of  seventy-five  miles. 

The  bill  states  that  these  bonds  were  issued 
to  raise  money  to  construct,  equip,  and  supply 
the  railroad ;  and  that  the  company,  by  the  aid 
thereof,  did  complete  its  road  from  Galveston  to 
Houston,  a  distance  of  52  miles.     It  further 
states  that  the  company,  after  the  issue  thcnHsf, 
took  up  and  canceled  about  £100,000  of  the  first 
issue,  leaving  outstanding  only  about  £50,000. 
of  which  the  complainants  held  £32,600,  witli 
n   large   amount   of   coupons   thereon   for   un- 
paid interest;  that  only  about  $700,000  of  the 
second  issue  are  outstanding  besides  the  coupons 
thereon,  of  which  the  complainants  held  $250,- 
000.  I)esides  a  large  amount  of  unpaid  coupons  ; 
and  that  about  $2,000,000  of  the  third   issue, 
were  outstanding,  of  which  the  complainants* 
held  a  large  amount. 
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During  tliP  examination,  the  complainants 
proclnced  and  sclieduled  the  bonds  of  the  several 
464*]  classes  held  b^  tliem  to  *the  amounts 
nearly  corresponding  with  these  allegations;  the 
iinioiint  of  tiw  thin!  issue  so  produced  being 
$21,8(K»,  besides  coupons.  They  were  examined 
as  to  the  manner  in  which  they  obtained  pos- 
session thereof,  and  proved  that  they  liad  pur- 
chn^c'd  them  of  various  parties  and  at  various 
prices,  from  30  to  70  per  cent  on  the  par  value. 
It  further  appears  by  the  pleadings  and  the 
evidence  tliat.  on  the  'ilst  day  of  May,  1850,  the 
company  executed  to  Phillip  C.  Tucker,  as 
trustve  for*  Robert  Pulsford,  a  fourth  deed  of 
trust,  to  secure  the  payment  of  £9.000  pre- 
viour^ly  loaned  to  the  company  by  Pulsford,  on 
a  numl»er  of  bonds  of  the  third  issue,  together 
with  otlier  securities,  delivered  to  him  to  hold 
as  collateral  security,  and  £10,000  advance<l  at 
the  time  of  the  execution  of  the  deed.  Tliis  deed 
•covered  the  same  property  which  was  covered 
by  the  other  trust  deeds,  it  was  besides  agreed, 
ill  a  separate  article,  that  Pulsford  should  have 
a  ^pvcial  lien  on  a  lot  of  railroad  iron,  which 
Tra«  pledged  to  him,  and  which  was  to  be  used 
for  cf»nipleting  the  track  of  the  railroad  between 
r4fllv(*ton  City  and  Virginia  Point,  a  distance 
of  about  five  miles. 

The  bill  does  not  advert  to  this  deed,  but 
Pulsford  and  his  trustees,  on  their  petition  for 
that  purpose,  were  permitted  to  intervene  as 
defendants,  and  filed  an  answer  and  a  crossbill, 
claiming  a  first  lien  on  a  portion  of  the  road 
laid  with  the  aforesaid  rails.  It  appears,  from 
vouclicrs  produced  on  the  examination,  that 
over  $30,000  had  been  paid  to  Pulsford  on  his 
claim. 

It  further  appears  by  the  pleadings  and  evi- 
dence that  on  the  0th  day  of  March.  1860,  the 
road-l»^d.  track,  franchises,  chartered  rights, 
and  privileges  of  the  Galveston,  Houston.  &  Hen- 
ders<»n  Railroad  Company  and  the  rolling  stock 
thereof,  consisting  of  two  locomotives,  fourteen 
platform  cars,  one  passenger  car,  etc.,  were  sold 
by  the  sheriff  of  Galveston  county,  under  exe- 
cutions issued  on  a  large  number  of  judgments 
which  hRd  been  recovered  against  the  company, 
amounting  in  all  to  nearly  $120,000.  The  pur- 
chrtsfr  was  B<'njamin  F.  Terry,  and  the  prop- 
erty was  bid  off  for  $28,000.  Terry  and  his  as- 
sofinte«.  immediately  after  the  purchase,  orgaii- 
ize«l  themselves  into  a  new  company  and 
claimed,  by  virtue  of  the  sheriff's  sale  and  the 
laws  of  Texas,  to  be  invested  with  all  the  char- 
tered rights  and  privileges,  including  the  cor- 
porate franchises  of  the  Galveston,  Houston. 
6[  Henderson  Railroad  Company,  and  organ- 
i/.od  a*»  <uch.  and  they  and  their  successors  con- 
S'titute  the  present  company  acting  under  that 
nauK*.  but  are  sometimes  designatetl  ns  the  suc- 
oecsor  coni]mny.  This  new  organizntion  took 
•po*s<^-*«.ion  of  the  rnilroad  and  all  Its  works 
an«l  ]»r«»perty,  and  commenced  to  op<M'ate  it. 
466*1  *The  la.st  directors  of  the  old  company 
\\€'T*'  interesteil  in  this  purchase,  and  continued 
in  the  new  company. 

It  further  ap]>ears  that  Terry  and  his  associ- 
flt«*s  formed  themselves  into  a  voluntary  com- 
jMiny  called  the  Real  and  Personal  Estate  Asso- 
<'iatiffn.  for  the  purpose  of  raising  money  to  pay 
*omf  of  the  pressing  claims  against  the  rail- 
road <»ompany,  which  were  regarded  as  as- 
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sumed  by  the  new  company,  and  for  the  fur- 
ther purpose  of  procuring  real  estate  for  depot!^, 
rolling  stock,  mac7iinery,  and  tools,  needed  for 
the  use  of  the  railroad  company;  and  that  in 
this  way  they  laid  out  a'  large  sum  of  money, 
over  $150,000,  and  leased  the  property  thus  ac- 
quired to  the  new  railroad  company.  The 
rents  reser>'ed  are  stated  in  the  answer  of  the 
defendants. 

It  further  appears  that,  in  order  to  build  a 
short  railroad  at  the  city  of  Houston,  to  con- 
nect the  railroad  of  the  defendants  with  the 
Texas  Central  Railroad,  the  same  persons  pro- 
cured a  charter  from  the  legislature,  on  the  8th 
of  April,  18(il,  by  which  they  were  incorporated 
as  tlie  Galveston  &  Houston  Junction  Rail- 
road Company;  and  were,  as  such,  authorized 
to  construct  and  operate  a  railroad  to  connect 
the  Galveston,  Houston,  &  Henderson  Railroad 
with  the  Texas  Central  Railroad.  This  road  was 
constructed  accordingly,  and  was  less  than  two 
miles  in  length,  with  a  bridge  over  the  Buffalo 
bayou.  *The  cost  of  the  road  is  stated  [*467 
to  have  been  about  $51,000.  The  company  also 
purchased  about  $12,000  worth  of  cars  from  the 
Houston,  Trinity,  &  Tyler  Railroad  Company. 
These  cars  were  leased  to  the  Galveston,  Hous- 
ton, &  Henderson  Railroad  Company,  at  $000 
per  month. 

About  the  1st  of  May,  1805,  the  Real  and 
Personal  Estate  Association  sold  and  trans- 
ferred all  its  rolling  stock,  tools,  and  machin- 
ery, to  the  Galveston  &  Houston  Junction  R»iil- 
roadj;  so  that,  when  the  bill  in  this  case  was 
filed,  the  latter  company  claimed  to  be  the 
owner  of  all  the  rolling  stock,  tools,  and  ma- 
chinery in  use  on  the  Giuveston  road,  except  the 
old  stock  that  w^as  in  existence  in  March.  18G0: 
the  whole  being  rented  to  the  Galveston  com- 
pany for  rents  which  are  charged  by  the  com- 
plainants to  be  exorbitant,  and  intended  to  ab- 
sorb all  the  earnings  of  the  Galveston  rail- 
road. It  is  undoubtedly  true,  as  appears  from 
the  evidence,  that  by  means  of  rents  paid  by 
the  Galveston  company  to  the  real  estate  as- 
sociation for  real  estate,  depot  grounds,  etc.. 
and  for  rolling  stock,  tools,  and  machinery,  and 
of  similar  rents  paid  to  the  junction  company, 
and  of  the  proportion  of  the  gross  receipts*  re- 
tained by  said  company,  the  Galveston  com- 
pany received  but  a  very  small  portion  of  the 
earnings  of  the  work  for  its  share. 

It  is  admitted  by  the  defendants  that  the 
stockholders  of  the  new  Galveston  railroad 
company,  the  stockholders  of  the  junction  rail- 
road company,  and  the  members  of  the  Real 
and  Personal  Estate  .\ssociation  are  identically 
the  same  persons,  and  that  their  several  inter- 
ests are  proportionally  the  same  in  each  con- 
cern. It  is  evident,  therefore,  that  the  bargains 
made  by  the  Galveston  railroad  company  were 
bargains  made  with  themselves,  and  were  just 
exactly  what  they  were  pleased  to  make  them; 
and  the  evident  design  manifesteil  was:  to  make 
them  on  such  terms  that  the  Galveston  railroad 
company  should  get  but  a  very  small  share  ol 
the  proceeds.  The  complainants  chnrge  that  all 
this  was  a  fraud;  that  the  tools  and  income  of 
the  railroad  were  mortgaged  to  them  as  well  as 
the  roadbed  itself,  and  that  the  individual  de- 
fendants are  bound  to  account  for  them. 

*It  is  admitted  by  the  defendants  that  r*468 
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these  outside  couipapies  were  formed  because 
they  apprehended  difficulty  from  the  creditors 
of  the  old  company.  They  did  not  deem  it  safe 
to  purchase  new  property,  either  real  estate  or 
rolling  8tuck;  ur  to  construct  a  connecting  road 
nt  Houston,  in  the  name  of  the  Galveston  rail- 
road company.  Tlie  mortgages  held  by  the 
triistees  of  the  complainants  and  other  claims 
were  clouds  hanging  over  the  title  of  the  rail- 
road and,  therefore,  they  were  unwilling  to  in- 
vest their  money  in  the  company's  name,  or  to 
invest  it  with  tlie  title  to  any  new  proi)erty  ac- 
quired. They  urged  these  circumstances  in  jus- 
tification of  their  course,  although  they  insist 
that  the  rents  and  the  division  of  receipts  were 
fair  and  right.  The  defendants,  however,  do 
not  satisfy  themselves  by  defending  their  own 
position:  they  assail  the  title  of  the  complain- 
ants, and  the  correctness  of  the  decree  in  sev- 
eral important  particulars  which  we  sliall  pro- 
ceed to  examine;  promising,  however,  that  upon 
the  filing  of  the  bill  and  reading  div€'rs  afiida- 
vits.  the  court  lielow  appointed  a  recriver,  and 
a  successor  since  appointed  wlio  have,  during 
the  ])endoncy  of  the  suit,  carried  on  the  opera- 
tions of  the  railroad,  and  received  all  the  emol- 
uments thereof,  for  the  lienelit  of  the  parties 
entitled  thereto. 

The  first  objection  made  by  the  defendants 
474*]  to  the  decree  •is  that  the  mortgagej*  un- 
der which  the  complainants  claim  are  not  valid 
for  want  of  capacity  in  the  railroad  company 
to  make  them.  It  is  admitted  that  the  charter 
authorizes  the  company  to  mortgage  certain 
real  estate,  which  it  was  authorized  to  acquire 
for  the  purpose  of  aiding  in  the  construction  or 
maintenance  of  the  road.  But  thev  insist  that 
this  power  applies  to  outside  real  estate  pro- 
cured as  ancillary  to  the  main  design  of  build- 
ing the  road,  and  does  not  apply  to  the  right 
of  way  and  track  of  the  railroad.  But  we 
think  it  is  general,  and  applies  to  any  real  es- 
tate which  the  company  might  acquire  in  any 
May.  This  construction  is  aide<l  by  the  other 
]»owers  conferred  by  the  charter,  as  that  of  bor- 
rowing money  on  bond  or  note,  and  of  doing  all 
nets  necessary  and  proper  for  or  incident  to  the 
fulfilment  of  their  obligations.  And  it  is  ex- 
pressly declared  that  all  conveyances  and  con- 
tracts executed  in  writing.  signe<l  by  the  presi- 
dent and  countersigned  by  the  treasnrer.  or  any 
other  officer  duly  authorized  by  the  directors, 
imder  seal  of  the  company,  and  in  pur'^uanoe 
of  a  vote  of  the  directors,  shall  be  valid  and 
binding.  If  it  were  necessary  to  lo<ik  into  the 
charter  for  express  power  to  borrow  money  and 
mortgage  its  property  to  secure  the  payment 
thereof,  we  think  the  nower  is  found  therein. 

But  the  defendants  contend  that  if  the  power 
to  mortgage  mere  real  and  personal  estate  l>e 
conceded,  still  there  is  no  power  to  mortgage, 
or  in  any  way  to  as.*»ign  the  railroad  as  such, 
or  the  franchise  of  operating  it  and  taking  tolls, 
or  any  other  franchise,  much  less  that  of  exer- 
cising corporate  powers;  and  hence  the  decre** 
if-  erroneous  in  authorizing  a  sale  of  these 
rights  and  franchises  nnder  the  mortgages. 

Without  examining  how  far  the  operative  ef- 
fect of  a  mortgage  executed  by  a  railroad  com- 
pany upon  its  road,  works  and  franchises  may 
extend,  per  «e,  without  statutory  aid.  it  is  suf- 
ficient to  say  that,  in  our  opinion,  the  legisla- 
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ture  of  Texas  has  validated  the  mortgages,  and 
given  them  the  eflTect  which,  by  their  terms, 
they  were  intended  to  have.  By  the  act  of 
December  10.  1857  (Pasch.  Dig.  |  4912),  it  is 
expressly  provide<l  that: 

*"The*  roadbed,  track,  franchise,  and  (•47S 
chartered  rights  and  privileges  of  any  railroad 
company  in  this  state  shall  be  subject  to  the 
payment  of  the  debts  and  legal  liabilities  of  said 
company,  and  may  be  sold  in  satisfaction  ot 
the  same,  but     .  shall  be  deemed  aii- 

entire  thing,  and  must  be  sold  as  such;  and  in 
case  of  the  sale  of  the  same,  whether  by  virtue 
of  an  execution,  order  of  sale.  dee<l  of  trust,  or 
any  other  juiwer,  the  purchaser  or  purchaser* 
at  such  sa\v  and  their  associates  shall  be  en- 
titled to  have  and  exercise  all  the  powers,  priv- 
ileges, rtud  franchises  pranted  to  said  company 
by  its  oliarter,  or  by  virtue  of  the  general  law* 
of  this  state:  and  the  said  purchaser  or  pur- 
chaser*' and  their  associates  shall  be  deemed 
and  taken  to  be  the  true  owner**  of  said  charter 
and  corporators  inider  the  »^une.  and  veste<l 
with  all  the  powers,  rights,  privileges,  and  bene- 
fits thereof,  in  the  same  manner  and  to  the 
same  extent  af  if  they  were  the  original  corpo- 
rators of  sjud  company.*' 

The  f(.llo\ving  JJ  4H13  enact?  that: 

"U  henever  a  sale  of  the  roadbed,  track, 
frnnehise  and  chartered  right*  and  privileges 
of  any  railroad  company  i>  nnide  by  virtue  of 
any  cleed  of  trust  or  iK»wer.  the  sanie  shall  be 
made  at  the  lime  and  place  mentione*!  in  the 
deed  of  trust  or  power,  and  in  accordance  with 
the.  provi<i<.ns  of  the  same,  as  to  notice  and  in 
other  respects:  and  if  tlie  same  be  not  si>ecirted. 
such  sale  sliall  be  ma<le  as  hereinafter  provided 
for  sales  under  execution  or  onier  of  sale.** 

The  following  $  4014  giv«s  tlie  like  efTect  to 
sales  under  execution  issued  upi«n  a  judgment, 
indeed,  it  is  by  virtue  of  the  latt«'r  section  that 
the  defendants  claim  to  l»e  the  present  owners 
of  the  road  and  its  franchisci*.  Thi*  law  is  not 
prospective,  but  general,  in  its  operation.  It  i« 
a  renie<lial  law  for  the  benelit  of  creditors,  and 
should  lie  liberally  construed.  It  should  es- 
pecially be  applied  to  a  case  in  which,  by  the 
very  term*^  of  the  trust  dee<l,  all  the  franchises 
and  ri.L'hts  of  the  company  are  expressly  em- 
braced t^i'-reiu.  It  cannot  be  claimwl.  as  is 
d<»ne  by  the  defendants,  that  a  sale  under  muc 
mortgage  or  juilgment.  by  virtue  of  this  Ijiw. 
nullifies  and  destroys  all  prior  mortgages.  ^neK 
]i  doctrine  wtuild  work  the  greatest  injustici^. 
and  wouh!  (.pen  *the  door  to  the  gr<»««sest  [*'470 
frauds.  A  >*ale  under  a  lunior  seeuritv  mu"? 
be  subordinate  to  one  that  is  prior  and  para- 
moinit.  Suce<'>sive  sales  of  the  same  franehi-ie-s 
can  no  nurre  Ik*  <hH'm<'d  ineonqtatible  than  suc- 
e<!*>ive  sah-e  of  the  same  proiwrty:  and  w**  ali 
know  that  a  sale  of  Tand  und«r  a  judgment 
(loes  not.  in  the  slightest  manner,  affect  a  pri«>r 
mortgaf:e.  A  subsequent  sale  of  the  same  lanu 
mav  be  made  bv  virtue  of  the  latter. 

It  is  next  objected  that  the  mortgages  wer#» 
not  properly  executed,  liecanse  the  meetinprs  of 
the  directors  by  which  the  mortgages  were  an 
lhorize<l  to  be  execute<l  were  held  in  the  citv 
of  Xew  York.  It  is  not  denied  that  the  mort- 
gages were  executed  in  gCKwl  faith  under  the 
corporate  seal,  and  signed  by  the  president  and 
countersigned  bv  the  treasurer  of  the  eompaiiT-. 
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«iid  duly  recorded  in  the  proper  offices  of 
registry  in  the  ^tate  of  Texas.  Supposing  the 
complainants  to  be  bona  fide  holders  of  the 
bonds  held  by  them ;  the  question  raised  by  this 
•objection  amounts  to  this:  Can  a  corporation 
reoudiate  a  mortgage,  given  to  secure  its  bonds 
held  by  bona  fide  holders,  on  the  ground  that 
its  directors  authorized  its  execution  by  a 
ref^olution  passed  outside  of  the  limits  of  the 
state,  the  mortgage  being,  in  other  respects, 
executed  and  recorded  in  due  form  of  law? 
Can  it  take  all  the  benefit  of  the  transaction, 
get  off  its  bonds  on  the  business  .  community, 
and  then  repudiate  its  mortgage  for  such  a 
cause?  We  nave  not  been  referred  to  any  case 
like  this.  It  would  seem,  at  first  blush,  to  be 
a  x'ery  hard  rule,  if  such  a  rule  exists.  Xo 
doubt  it  may  be  true,  in  many  cases,  tluit  the 
extraterritorial  acta  of  directors  would  be  held 
void,  as  In  the  case  cited  from  the  14th  New 
Jersey  Chancery  Reports,  383,  where  a  set  of 
-direetcra  of  a  Xew  Jersey  corporation  met  in 
Philadelphia,  against  a  positive  prohibitory 
statute  of  New  Jersey,  and  improperly  voted 
themselves  certain  shares  of  stock.  And  other 
cases  might  be  put  where  their  acts  would  be 
held  void  without  a  prohibitory  statute;  and  it 
is  <renerally  true  that  a  corporation  exists  only 
within  the  territory  of  the  Jurisdiction  that 
created  it.  But  it  is  well  settled  tliat  a  corpo- 
ration may,  by  its  agents,  make  contracts  and 
477*]  'transact  business  in  another  territory, 
and  may  sue  and  be  sued  therein.  It  may  hold 
land  in  another  territory  so  long  as  the  local 
authorities  do  not  object.  And  we  see  no  reason 
why  it  should  not  be  estopped  by  tlie  action  of 
its  directors  in  another  territory,  when  that 
action  is  the  basis  of  negotiations  bv  which 
third  parties  have  bona  fide  parted  with  their 
money  and  the  company  has  received  the  bene- 
Hts  of  the  transaction.  A  contrary  doctrine 
would  authorize  a  company  to  take  advantage 
of  its  o^n  wrong,  and  would  seriously  impair 
the  negotiability  and  value  of  such  securities. 
Must  a  person  purchasing  railroad  bonds  in 
Wall  street  or  Walnut  street,  first  send  to 
Illinois,  California,  or  Texas  to  see  whether  the 
meeting  of  the  directors  which  authorized  the 
mortgage  given  to  secure  the  bonds  was  held  in 
a  proper  place?  ^^lloever  may,  under  sup- 
posable  circumstances,  raise  an  objection  of 
this  kind.  It  ought  not  to  lie  in  the  mouth  of 
the  company  to  raise  it.  And,  if  the  company 
are  estopped,  then  those  who  purchase  the 
property  of  the  company  at  an  execution  sale 
must  be  estopped,  it  has  frequently  been  held 
that  such  a  purchaser  takes  only  the  ri^ht, 
title  and  interest  which  the  debtor  had,  subject 
to  the  equities  which  existed  against  the 
property  in  his  hands  when  the  judgment  was 
recovered. 

But  it  is  objected  that  the  complainants  are 
not  bona  fide  holders  of  the  bonds  in  their  pos- 
session; that  manv  of  the  bonds  were  issued 
tmprovidently,  and  against  stipulations  con- 
tained in  the  mortgages,  to  the  effect  that  they 
jkhould  only  be  issu^  to  retire  the  previous 
isf^ue  of  bonds.  If  this  were  true  with  regard 
to  some  of  the  bonds,  it  is  not  pretended  to  be 
tme  with  regard  to  all  of  them ;  and  the  qiies- 
tiofo:  what  particular  bonds  were  wrongfully 
Issued,  if  a  material  question,  is  properly  ex- 
11  Wall. 


aminable  in  the  master's  ofllce,  where  all  bondM 
are  to  be  presented  and  passed  upon,  if  not  al- 
ready done.  And  the  decree  will  stand  only 
for  the  benefit  of  such  bonds  as  appear  to  be 
entitled  to  its  bejiefit;  and  this  benefit  will  not 
be  confined  to  the  complainants'  bonds,  but 
will  be  extended  to  all  bonds  that  may  be  pre- 
sented by  other  holders.  But  it  does  not  ap- 
pear, so  far  as  we  have  •been  able  to  [•478 
scrutinize  the  evidence,  that  the  complainants 
are  not  bona  fide  holders  of  their  bonas.  They 
have  been  examined,  and  have  produced  their 
bonds,  and  have  told  how  they  procured  them, 
(namely:  by  purchase),  and  what  they  gave 
for  them;  and  they  allege  that  they  purchased 
them  in  good  faith  in  the  open  marlcet,  sup- 
posing them  to  be  valid  obligations  of  the  com- 
panv,  and  bein^  told  that  they  were.  If  such 
IS  the  fact,  and  no  proof  to  the  contrary  occurs 
to  us,  we  do  not  see  why  the  complainants  must 
not  he  held  to  be  bona  fide  holders  for  value  of 
said  bonds. 

The  next  objection  we  shall  notice  is,  that 
the  complainants  have  no  right  to  sue  for 
themselves  and  in  behalf  of  the  several  classes 
of  bond  holders  under  the  dilTerent  mortgages, 
because  the  interests  of  these  classes  are  antag- 
onistic to  each  other.  They  are  no  more  an- 
tagonistic to  each  other  than  the  several  bond 
holders  of  the  same  class  are.  It  is  the  inter- 
est of  each  bond  holder  to  have  as  few  prior 
claims  to  his,  and  as  few  participants  with  him 
as  possible.  Every  co-bondholaer  is,  in  one 
sense,  an  antagonist.  But  the  objection  is  en- 
tirely without  foundation.  The  complainants 
do,  in  fact,  hold  bonds  of  the  three  different 
classes,  and  they  have  a  perfect  right  to  state 
that  fact  in  their  bill,  and  to  pray  relief  suit- 
able to  the  fact,  and  no  possible  harm,  or  in- 
convenience can  arise  in  their  suing  in  behalf 
of  themselves  and  all  other  bond  holders  in  each 
class  according  to  their  several  priorities.  If 
any  class  of  M)nd  holders  wish  to  contest  the 
precedency  of  a  prior  mortgage,  they  have  a 
perfect  right  to  intervene  in  the  suit  and  file  a 
crossbill  setting  up  the  matter  of  objection. 
All  bond  holders,  includin|^  the  complainants 
themselves,  have  to  establish  their  claims  in 
the  case  before  it  is  finally  closed,  and  before 
a  distribution  of  the  assets  can  be  made.  And 
any  bond  holder  proving  his  claim  may  contest 
tlic  claim  of  any  other  bond  holder.  It  has 
even  been  held  that  a  mortgagee  ma^  sue  on 
behalf  of  himself  and  all  other  creditors,  not- 
withstanding he  claims  a  right  to  prior  satis- 
faction out  of  the  mortgaged  property.  See, 
Story,  Eq.  PL  8S  101,  158.  •And  Judge  ["479 
Story  says  that,  on  principle,  it  is  not  easy  to 
see  why  it  might  not  be  sufficient,  in  a  suit  bv 
encumbrances,  to  file  the  bill  on  behalf  of  all 
the  creditors  and  encumbrancers;  thus  making 
them  all,  in  a  sense,  parties  to  the  extent  of  as- 
serting their  own  rights,  or  of  enabling  them  to 
contest  the  matter  before  a  master.  He  says 
that  this  seems  to  be  the  true  doctrine  in- 
culcated by  the  more  recent  authorities. 
Story,  Eq.  PI.  5  158 ;  Eq.  Jur.  $  649.  But  the 
case  before  us  is  much  stronger  than  this.  The 
complainants  nHist  set  out  their  own  claims 
under  the  different  mortgages,  and  it  would  be 
impossible  to  make  all  the  bond  holders  of 
either  class  parties,  for  they  could  not  be  dis- 
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covered;  and  the  rights  of  all  are  protected  by 
the  opportunity  ^ven  to  all  to  contest  the 
claim  of  any.  We  consider  the  bill  as  proper- 
ly conceived,  and  the  objection  as  untenable. 

In  connection  with  this  objection  it  is  proper 
to  notice  an  objection  to  the  original  decree: 
that  it  undertook  to  declare  and  find  the 
amount  of  bonds  outstanding  and  due  under 
each  mortgage  before  the  bonds  had  been 
regularly  produced  and  proved.  That  decree, 
of  course,  is  not  to  be  regarded  as  final  and 
conclusive  on  this  point.  The  remarks  of  Vict* 
Chancellor  Wigram,  in  Whiiakcr  v.  Wright, 
2  Hare,  310,  are  germane  to  this  subject: 
**\Vitli  respect  to  the  form  of  a  decree  in  a 
creditor's  suit,"  says  he,  "the  court  does  not 
treat  the  decree  as  conclusive  of  the  debt.  It 
is  clear  that  it  is  not  so  treated  for  all  pur- 
po!»es,  for  any  other  creditor  may  challenge  the 
debt,  and  it  is  eaually  clear  thatin  practice  the 
executor  himself  is  allowed  to  impeach  it.  If, 
in  a  case  where  the  plaintilT  sues  in  behalf  of 
himself  and  all  other  creditors,  and  the  de- 
fendants, who  represent  the  estate,  do  not  ad- 
mit assets,  it  is  objected  at  the  hearing  that 
the  debt  is  not  Mell  proved,  the  court  tries  the 
question  only  whether  there  is  sufUcient  proof 
upon  which  to  found  a  decree;  and  however 
clearly  the  debt  may  be  proved  in  the  cause, 
the  decree  decides  nothing  more  than  that  the 
debt  is  sufficiently  proved  to  entitle  the  plain- 
480**1  tiff  to  go  into  the  master's  office,  •and 
a  new  case  may  be  made  in  the  master's  office, 
and  new  evidence  may  be  there  tendered."  See, 
Story,  Eq.  Jur.  §  549,  note.  In  this  case,  it  is 
true,'  no  reference  to  a  master  was  made  in  the 
first  decree  for  taking  the  proof  of  the  various 
bonds  that  might  be  produced ;  but  the  final  de- 
cree directed  that,  to  ascertain  the  proportion 
and  amount  of  the  several  series  of  bonds  and 
coupons  outstanding,  all  holders  thereof  claim- 
ing participation  in  the  distribution  of  pro- 
ceeds of  any  sale  of  the  property  should  pre- 
sent their  bonds  and  coupons  to  the  court,  to  be 
dei>osited  in  some  bank  to  be  designated,  there 
to  remain  subject  to  further  order  and  to  such 
directions  as  the  court  may  make  to  ascertain 
their  genuineness,  and  to  classify  them.  This 
has  not  yet  been  done,  all  proceedings  being 
stayed  by  the  appeal.  But  the  action  of  the 
court,  as  far  as  it  has  gone,  is  substantially 
correct.  It  only  remains  to  complete  the  pro- 
ceeding in  accordance  with  the  proper  practice 
applicable  to  the  case. 

On  the  part  of  Robert  Pulsford  it  is  objected 
that  the  (UK»ree  does  not  give  him  a  priority  on 
that  portion  of  the  road  which  was  laid  witli 
hi.^  iron.  He  contends  that  he  is  entitled  to 
this,  lirs^t,  l»ocause  when  the  mortgages  of  the 
complainants  were  executed  it  was  not  in  ex- 
istenre,  and  could  not  have  been  conveyed 
then'!>y,  and  can  only  be  embraced  thorein  on 
a  principle  of  equitable  estoppel,  which  is  re- 
but teil  wlien  it  comes  in  conllict  with  a  su- 
perior equity;  secondly,  because  his  capital  ap-' 
plied  to  the  road  conserved  it,  and  rendei-ed  it 
capable  of  being  operated,  which  it  would  not 
have  been  otherwise;  hence,  on  the  principle 
adopted  by  the  civil  and  maritime  laws  of 
awarding  priority  to  the  last  creditor  who 
furnished  necessary  repairs  and  siipplies  to  a 
vec«»el,  he  is  entitled  to  priority.  The  counsel 
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for  Pulsford  has  furnished  us  with  a  A'ery  in-^ 
genious  and  learned  argument  on  these  ]>oints, 
but  we  cannot  yield  to  their  force. 

As  to  the  first  point,  without  attempting  to- 
review  the  many  authorities  on  the  subject,  it 
is  sufficient  to  state  that,  in  our  judgment,  the 
first,     second,    and     third     deeds     of      trust, 
•or  mortgages,  given  by  the  Galveston  [•^SI 
railroad  company  to  the  trustees,    estops    the 
company,  and  all  persons  claiming  under  it  and 
in  privity  with  it,  from  asserting  that    those 
decfls  do  not  cover  all  the  property  and  rights 
which  they  profess  to  cover.  Had  there  been  but 
one  deed  of  trust,  and  had  that  been  given  he- 
fore  a  shovel  had  been  put    into    the    ground 
towards  constructing  the  railroad,  yet  if  it  as- 
sumed to  convey  and  mortgage  the    railroad, 
which  the  company  was  authorized  by  law  to 
build,  together  with    its    superstructure,    ap- 
purtenances, fixtures,  and  roiling  stock,    these 
several  items  of  property,  as  they  came  into 
existence,  would  become  instantly  attached  to 
and  covered  by  the  deed,  nnd  would  have  fed 
the     estoppel     created     thereby.        No    oth*»r 
rational  or  equitnble  rule  can  be  adopted  for 
such  cases.      To  hold  otliorwi^ic  would    render 
it  necessary  for  a  railroad  company  to  borrow 
money  in  small  parcels  as  sections  of  the  road 
were  completed,  and  trust  deeds  could  safely 
be  given  tiiereon.      The  practice  of  the  country 
and  its  necessities  are  in  coincidence  with  the 
rule.      The  precise  case  arose  in    New  Jersey 
thirty  years  ago.    The  Morris  Canal  Company 
mortgaged     its     canal,     appurtenances,      and 
chartered  rights  to  secure  a  loan.    When    the 
mortgage  was  given,  one  section  of  the  canal, 
tliat  between  Newark  and  Jersey  City,  although 
authorized,  was  not  constructed.     It  was  con- 
structed   afterwards.       Two    other    mortgages 
were  given  upon  that  part  of  the  canal,  one  of 
which  WHS  held  by  the  state  of  Indiana.     A  bill 
of  foreclosure  was  filed  on  the  first  mortgage, 
and  after    argument    by    very    able    counsel. 
Chancellor  Pennington  held  that  the  first  mort- 
gage took  priority.    The  objection  was  raised 
that  the  company  did  not  own  any  of  the  land 
on  which  the  contested  portion  was  constructtnl 
when  the  mortgage  was  given.     "Can  it  be  pos- 
sible,** said  he,  **that  if  on  the  line  of  the  ruutt 
at  any  place  it  should  turn  out  that  a  deed  was 
obtained  for  a  piree  of  land  «ii;cf  the  execution 
of  the  mortgage,  that  such  part  of  the  canal   i* 
not    embraud   within  it?"     3  Green,  Ch.  402. 
Mr.  Pulsford.  as  hohh»r  of  the  fourth  moriirauf . 
is  •an  assignee  of  the  railroad  company,   [*4^82 
claiming  under  it,  witii  lull  nt-iicf  ol  tin-  other 
mortgages,    lie  is  in  privity  with  the  company, 
and  is  bound  by  the  estop]K'l. 

As  to  the  other  point,  giving  priority  to  the 
last  creditor  for  aiding  to  couM^rve  the  thin^. 
all  that  is  necessary  to  sny  i«.  that  the  rule  re- 
ferred to  has  never  been  introdiued    into     our 
laws  exci'pt  in  nmritime  case;*,  which  stand   on 
a  particular  rem  son.       We  do    not    understand 
that  it  is  a  )mrt  of  tlie  general  law  of  Texas*. 
By  an  act  of  the  Congiess  of  Texas,  passed  20th 
January.  1840.  the  common  law^  was  made  the 
rule  of  decis^ion.  where  not  incon?istent  with  the 
Constitution   and  acts  of    Congress.     By      the 
common  law  it  is  an  inflexible  rule,  that  >x-hat- 
ever  is  aflixcd  to  the  freehold  becomes  a  part  of 
the  realty,  except  certain    fixtures   erect c^i    hv 
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tenants,  which  do  not  afToct  the  question  here. 
The  rails  put  down  on  the  Company's  road  be- 
came a  part  of  the  road.  The  road  itself  was 
included  in  the  mortpiges  of  the  complainants. 
Pulsford,  by  allowing  his  property  to  go  into 
or  become  part  of  the  road,  consented  to  its  be- 
ing coverea  by  the  mortgages  in  question.  He 
acquired  no  lien  which  can  displace  them.  In 
certain  states  a  lien  is  created  by  statute  in  fa- 
vor of  mechanics,  called  the  mechanic's  lien,  by 
which  a  person  furnishing  materials  or  work 
on  a  building  acquires  a  lien  on  the  property 
to  secure  the  payment  of  his  claim,  hut  this 
kind  of  lien  did  not  exist  in  Texas  in  favor  of 
those  who  supplied  materials  or  money  for  con- 
structing railroads.  We  have  no  hesitation 
in  saying  that  Pulsford's  claim  to  priority  can- 
not be  maintained. 

Some  other  minor  points  have  been  made  by 
the  defendants  which  it  is  not  necessary  for  us 
to  examine  in  detail.  Our  conclusion  is  that 
the  decree f  so  far  as  it  is  in  favor  of  the  com- 
plainantSf  must  he  affirmed. 

Tlie  complainants  have  also  appealed  from 
the  decree  because  it  fails  to  award  them  the 
tolls,  income  and  profits  of  the  railroad  during 
the  time  it  was  operated  by  the  present  defend- 
j»nt».  nnd  to  mako  the  defondants  accountable 
therefor.  The  complainants  claim  that  nearly 
all  the  rolling  stock  and  property,  including 
483*1  the  junction  railroad,  claimed  •by  th«* 
defendants  as  their  property,  were  really  pro- 
duced by  the  earnings  of  the  railroad  fraudu- 
lently appropriated  to  themselves  by  the  de- 
fendants. This  claim  raises  the  question 
whether  a  mortgage  of  the  tolls  and  income 
makes  the  mort^gor  or  his  assignees  account- 
able therefor  before  demand  made  by  the 
mortgagee.  In  this  case  it  does  not  appear 
that  the  complainants  or  their  trustees  made 
any  demand  for  the  tolls  and  income  until  they 
filed  the  present  bill.  The  bill  itself  does  not 
contain  any  allegation  of  such  a  demand.  Now. 
what  is  the  language  of  the  deeds  of  trust? 
They  convey,  it  is  true,  with  the  other  prem- 
ise's* the  tolls,  income,  issues,  and  profits,  when- 
ever the  company  shall  be  in  default  of  pay- 
ment ;  but  a  subsequent  clause  provides  that  in 
case  the  company  shall  at  any  time  for  the 
space  of  three  months  be  in  default  in  respect 
to  the  payment  of  either  interest  or  principal 
of  said  bonds  when  due  and  demanded,  on  re- 
quest in  writing  of  any  of  the  holders  of  the 
bonds,  the  trustees  shall  take  possession  of  the 
railroad  and  other  property,  and  through  the 
agency  of  the  persons  thry  may  appoint,  shall 
collect  and  receive  the  tolls,  incomes  and  profits 
of  the  railroad  and  mortgaged  property  for  the 
purpose  of  the  security  liefore  declared,  and 
mav  sell  the  road  upon  ginng  due  notice,  etc. 
It  wems  to  us  that  the  latter  clause  defines 
and  points  out  the  manner  in  which  the  pledge 
of  the  tolls  and  income  is  to  be  praetic;illy  car- 
ried into  eflfect.  At  all  events,  until  a  rt'gular 
demand  was  made  for  the  payment  of  the  tolls 
and  income  we  do  not  think,  under  the  language 
of  the  deed,  that  the  defendants  were  bound  to 
ac«»unt  therefor.  If  this  be  so,  it  matters  not 
what  bargains  the  defendants  made  between 
themselves  as  to  the  disposition  of  said  tolls 
and  income. 

\\r  arc,  therefore,  of  opinion,  that  this  part 
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of  the  decree  ought  also  to  he  affirmed.  The- 
result  is  that  the  entire  decree  of  the  Circuit 
Court  is  affirmed. 
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ROBERT  K.  WOODS,  Assignee  of  the  Estate  of 
Edward  P.  Tesson  and  Edward  M.  Tcsson^ 
Son  &  Cumpniiy. 

(See  S.  C.  11  Wall.  484-488.) 

Individual  promise  of  partners,  when  does  not 
create  firm  liability — surely  on  bond^  irhcn 
promise  to  indemnify,  not  valid— breach  of 
trust  by  administrator, 

A  promise  bv  the  Individual  partners,  made  In 
their  individual  names,  respoetlni;  n  matter  that 
has  no  connec  tion  with  the  firm  business,  does  not. 
create  a  linblllty  »»f  the  firm  an  such. 

The  law  will  not  enforce  a  promise  to  Indemnify 
a  surety  on  an  administration  bond,  for  dolne  nn 
act  planned  and  Intended  to  enable  his  principal  in 
the  admlnlstralion  bond  to  commit  a  gross  breach 
of  trust. 

To  permit  a  mercantile  Arm.  of  whieh  the  ad- 
ministrator Is  a  partner,  to  take  the  assets  of  the 
de«'edont*K  estate.  Into  Its  possession,  and  to  share 
in  the  disposition  of  them,   Is  a  gross  breach  or 
trust  by  the  administrator. 

[No.  143.] 
Argued  Apr.  13,  1S7J.     Decided  May  1,  1S71. 

IN  ERROR  to  the  Circuit  court  of  the  United 
States  for  the  District  of  Missouri. 

Suit  was  brought  in  the  district  court  of  the 
United  States  for  the  eastcni  district  of  ^lis- 
soiiri,  by  the  defendant  in  error,  as  assicfiu'e  of 
a  bankrupt  partnership,  upon  an  account  and 
a  proniissorj'  note.  The  plea  of  the  defendant 
was  deniurre<l  to.  nnd  judgment  thereupon 
given  for  the  plaintifT.  Upon  api>eal  to  the 
circuit  court  tiie  said  judgment  was  afTirmed: 
whereupon  the  said  defendant  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

^fesftrn.  Thomas  T.  Gantf.  J.  M.  Carlisle,  and 
J.  D.  MoPliersoit,  for  plaintiff  in  error: 

The  defendant  having  assumed  a  liability  for 
and  at  the  express  request  of  the  bankrupts, 
and  the  defendant  having  had  to  pay  the  money 
in  discharge  of  this  liability,  the  money  so  naid 
was,  in  contemplation  of  law,  paid  for  them 
and  at  their  iinjuest. 

The  rule  on  this  subject  was  thus  state<l  by 
I^rd  CampWl,  Ch.  J.,  in  Batard  v.  Ilaiccs, 
2  E.  <3c  B.  290 : 

"To  support  the  action  for  money  paid,  it  is 
necessary  that  there  should  be  a  request  from 
the  defendant,  either  expressed  or  implie<l  by 
law.  Where  one  party  enters  into  a  legal  lia- 
bility for,  and  at  the  request  of  anothef.  a  re- 
quest to  pay  the  money  is  implied  by  law, 
from  the  fact  of  entering  into  the  cngjigenient.** 

If  money  has  been  paid  by  the  plaintiff,  in 
discharge  of  a  liability  whieh  be  has  taken  upon 
himself  at  the  defendant's  in>4tance  or  by  his 
authoritv.  the  laws  will  imply  that  it  was  paid 
at  his  request.      Chit.  Cont.",  10th  ed.,  0(iO. 

NOTK. — Application  of  partnership  attMctn  to 
dehitt;  ritfhts  of  indivhiuol  find  pariiurfthin  credit- 
ors Ifurtin — see  note  to  U.  8.  t.  Hack,  8  L.  ed.  U. 


8.  U41. 


SOT 


484-488 


SUPBEME  COUBT  OF  THE  UmiSD  STATES. 


Dec.  Term, 


The  liability  of  tho  bankrupt  occurs  before 
bankruptcy,  viz.,  at  the  time  when  the  defend- 
ant became  surety  for  the  partner. 

On  this  point  the  case  of  Batard  v.  ffatcea, 
2  £.  &  B.  206,  is  express.  That  of  Appleton  v. 
Bciscom,  3  Met.  170,  is  equally  so. 

The  right  in  action  of  indebitatus  assumpsit 
to  set  ofT  money  paid,  being  plain,  the  question 
here  is  only  as  to  the  effect  of  the  bankrupt 
act  upon  the  case. 

The  provisions  of  that  act,  applicable  to  the 
case,  are  two  only: 

The  20th  section  of  the  act  restricts  the 
ri^ht  of  set-off  to  demands  in  their  nature  prov- 
able, under  the  act. 

This,  beine  a  demand  for  money  paid,  is 
provable  under  the  general  description  of  a 
debt  and  is,  moreover,  expressly  made  provable 
by  the  19th  section  of  the  act,  which  provides 
that  if  payment  be  made  after  bankruptcy,  by 
reason  of  any  contingent  liability  existing  at 
the  time  of  the  bankruptcy,  such  payment  may 
be  proved  at  apv  time  before  final  dividend. 

Each  one  of  the  demands  set  up  in  the  plea, 
is  for  money  paid  at  the  joint  request  of  the 
two,  and  only  members  composing  the  firm 
and  lor  their  joint  use  and  benefit;  and  it  is 
further  shown  that  the  emoluments  were  to 
go  to  the  firm  as  a  matter  of  partnership  busi- 
ness. 

It  is  arsmed  that  the  only  gpround  of  consid- 
•ering  the  liability  joint,  is  the  accidental  cir- 
cumstance of  the  two  principals  on  the  bond 
being  partners. 

That  is  not  our  case.  Their  joint  liability 
depends  on  the  fact  that  the  request  was  joint, 
and  the  act  done  was  for  their  joint  use  and 
benefit. 

This  is  not  undertaking  to  answer  for  the 
default  of  another  nor  undertaking  to  answer 
for  any  default;  but  a  contract  directly  be- 
tween the  plaintiff  and  defendant;  a  request 
from  one  directly  to  the  other  to  pay  money; 
and  the  payment  of  money  in  pursuance  of 
that  request.  The  statute  of  frauds  has  no 
applioation  to  such  a  case. 

Mr,  8.  8.  3oydU  for  defendant  in  error : 

In  order  to  exemplify  the  matter,  we  will 
take  the  case  of  the  E.  P.  Tesson  bond  by  itself, 
as  the  facts  in  relation  to  both  bonds,  so  far  as 
they  affect  the  question  at  issue,  are  identical ; 
and  whether  Forsyth  was  surety  for  each  of 
the  partners  separately,  or  for  only  one  of 
them,  is  of  no  importance. 

So  far  as  E.  P.  Tesson  is  concerned,  he  is  in- 
dividually liable  as  principal  in  the  bond  given 
by  Forsyth  as  surety.  If  E.  M.  Tesson  has  in- 
curred any  liability  at  all,  it  can  only  be  on  one 
or  the  other  of  two  grounds,  very  different 
from  that  which  fixes  the  liability  of  E.  P. 
Tesson.  It  must  be  either  on  his  implied  prom- 
ise that  he  would  be  jointly  responsible  with 
Forsyth  for  the  acts  of  E.  P.  Tesson,  thus  mak- 
ing him  a  cosurety  with  defendant;  or  on  the 
ground  that  he  became  a  guarantor  to  Forsyth 
against  anv  loss  occasioned  by  the  conduct  of 
E.  P.  Tesson;  the  liability  of  E.  P.  Tesson 
being  fixed  by  a  sealed  instrument,  and  that  of 
E.  M.  Tesson  resting  wholly  in  parol.  Can  lia- 
bilities arising  under  such  different  circum- 
stances and  depending  upon  such  distinctly 
diverse  ground*^,  Ik*  converted  into  a  joint  lia- 
bility, simply  by  showing  that  the  parties  in- 
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curring  them  happen  to  be  partners  in  busi- 
ness T  If  they  axe  jointly  liaUe,  it  can  only  be 
because  they  are  partners;  for  otherwise,  there 
is  no  unity  or  connection  between  them.  £.  P. 
Tesson  is,  in  any  event,  liable  as  principal  for 
the  whole;  E.  M.  Tesson  is  only  contingently 
liable  on  the  default  of  E.  P.  Tesson,  and  then 
only  as  cosurety  or  guarantor.  But  we  con- 
tend that  the  record  clearly  shows  that  £.  M. 
Tesson  incurred  no  liability  of  anu  kind  what- 
ever, on  account  of  the  E.  P.  Tesson  bond. 
Even  had  he  made  a  special  promise  to  answer 
for  the  default  of  E.  P.  Tesson,  such  promise 
falls  within  the  statute  of  frauds,  and  no  lia- 
bility attaches  to  him  therefrom. 

A  verbal  promise  on  the  part  of  the  firm  to 
answer  for  the  default  of  another  person,  or  to 
save  a  person  harmless  from  loss  by  reioson  of 
the  conduct  of  another  person!  which  promise, 
whether  mode  with  or  without  consideration, 
is  clearly  within  the  statute  of  frauds,  as  above 
cited,  and  in  terms  declared  to  give  no  right  of 
action,  but  to  be  null  and  void.  The  fact  that 
the  party  making  default  happens  to  be  a  mem- 
ber of  the  firm  making  the  promise,  cannot, 
of  course,  affect  the  question. 

Admitting,  for  the  sake  of  the  argument, 
that  the  defendant  has  a  claim  of  some  kind 
against  the  partnership,  for  the  defalcation 
of  E.  P.  Tesson;  yet,  it  is  not  provable  against 
the  partnership  estate,  for  the  reason  that  it 
not  only  was  not  due,  but  it  had  no  existence  at 
the  time  of  the  adjudication  of  bankruptcy, 
to  wit,  December  23,  18G7 ;  for  the  liability  of 
Forsyth  did  not  become  absolute  until  May  6, 
ISGvS,  when  E.  P.  Tesson  made  default. 

Mr.  Justice  8tronc  delivered  the  opinion  of 
the  court: 

The  plea  to  which  the  plaintiff  has  demurred, 
avers  a  joint  request  made  by  the  individuals 
who  com[K)so  the  firm  of  E.  P.  Tesson  &  Co., 
to  the  defendant,  soliciting  him  to  become  a 
surety  of  one  of  these  individuals  in  an  admin- 
istration bond.  It  also  avers  a  joint  represen- 
tation made  to  him  by  them,  that  they  intended 
to  make  the  administration  a  matter  of  part- 
nership business,  to  take  in  the  possession  of 
the  partnership  business  all  the  assets  of  the 
intestate  and  to  sliare,  as  partners,  the  giiins 
and  losses  resulting  from  the  administration ; 
so  that,  in  signing  the  bond,  he  would  in  effect 
become  a  surety  of  the  firm,  and  not  merely  a 
surety  of  the  partner  to  whom  the  grant  of  let- 
ters of  administration  might  be  made.  The 
plea  further  avers  that,  moved  by  the  joint  re- 
quest and  relying  upon  the  joint  representations 
aforesaid,  the  defendant  did  become  a  surety  in 
the  administration  bond,  and  that  *af-  [*485 
terwards  (the  partnership  having  taken  posses- 
sion of  all  the  assets  of  the  deceased  intestate 
and  having  become  bankrupt)  he  was  compelled 
to  pay  to  the  legal  representatives  and  next  of 
kin  of  such  intestate,  a  large  sum  of  mqney,  in 
consequence  of  the  default  of  the  administrators. 
It  is  still  further  averred  that,  under  similar 
circumstances,  after  like  request  and  represen- 
tations, the  defendant  became  surety  in  an  ad- 
ministration bond  of  the  other  partner,  to  whom 
administration  of  another  estate  was  committed 
by  the  probate  court,  and  that  he  was  compelled 
to  pay  money  for  that  administrator's  default. 
Whether  these  facts  show  a  legal  liabilitv  of  the 
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partnership,  as  such,  to  repay  what  the  defend* 
ant  has  been  compelled  to  pa^  in  consequence 
of  a  suretyship,  is  the  question  presented  by 
the  record.  If  they  do,  the  defendant  had  a  set* 
off  to  the  plaintiff's  demand;  if  they  do  not,  the 
demurrer  to  the  plea  was  rightly  sustained. 

If  it  be  conceded  that  such  a  joint  request  as 
is  pleaded,  followed  by  an  assumption  of  obli- 
gation and  a  conse^juent  payment  of  money  in 
pursuance  of  it,  raised  an  implied  promise  on 
the  part  of  those  who  joined  in  the  request  to 
reimburse  the  defendant,  it  is,  perhaps,  still  not 
clear  that  it  was  a  partnership  promise,  cre- 
ating a  debt  of  the  partnership  and,  therefore, 
entitled  to  priority  m  bankruptcv  over  private 
debts  of  the  partners.  It  is  not  pleaded  that 
the  firm  of  E.  P.  Tesson  ft  Co.  requested  the 
defendant  to  assume  the  obligation  he  took, 
though  it  is  averred  that  the  persons  who  con- 
stituted the  firm  made  that  request,  and  it  is 
not  certain  that  a  promise  by  a  partnership 
and  a  promise  by  the  individual  partners  col- 
lectively have  the  same  effect.  If  a  firm  be 
conipose«l  of  two  persons,  associated  for  the 
concluct  of  a  particular  branch  of  business,  it 
can  hardly  be  maintained  that  the  joint  con- 
tract of  the  two  partners^  made  in  their  indi- 
vidual names,  respecting  a  matter  that  has  no 
connection  with  the  firm  business,  creates  a  lia- 
bility of  tlie  firm  as  such.  The  partnership  is 
a  distinct  thing  from  the  partners  themselves, 
and  it  would  seem  that  debts  of  the  firm  are 
different  in  character  from  other  joint  debts  of 
the  partners.  If  it  is  not  so,  the  rule  that  sets 
apart  tlie  property  of  a  partnership  exclusively, 
in  the  first  instance,  for  the  payment  of  its 
debts  may  be  of  little  value.  That  rule  pre- 
sumes that  a  partnership  debt  was  incurred  for 
the  benefit  of  tlie  partnership,  and  that  its 
property  consists,  in  whole  or  m  part,  of  what 
has  been  obtained  from  its  creditors.  The  rea- 
son of  the  rule  fails  when  a  debt  or  liability 
has  not  been  incurred  for  the  firm  as  such, 
even  though  all  the  persons  who  compose  the 
firm  may  Be  parties  to  the  contract. 

But  the  substantial  fault  of  the  plea  in  this 
ease  is,  that,  at  best,  it  sets  up  an  illegal  con- 
487*)  tract,  which  the  law  will  not  ♦enforce. 
The  promise,  if  any,  of  the  firm  was  to  in- 
demnify the  defendant  for  doing  an  act  planned 
aad  intended  to  enable  his  principal  in  the 
administration  bond  to  commit  a  gross  breach 
of  trust.  The  arrangement  was  entered  into  in 
irder  that  the  partnership  might  obtain  the 
lossession  of  all  the  effects,  goods,  chatteU, 
•  ights,  and  credits  which  had  belonged  to  the 
intestate  decedent,  and  which  were  assets  that 
the  administrator  only  had  the  right  to  hold. 
It  was  also  a  part  of  it  that  the  administration 
should  he  conducted  by  the  firm  and  not  by 
the  perM>n  to  whom  the  probate  court  com- 
mitted it.  To  this  arrangement  the  defendant 
became  a  party,  and  he  signed  the  bond  in  view 
of  it.  and  in  order  that  it  might  ho  carried  out. 
This  appears  from  the  plea.  It  needs  no  argu- 
ment to  !9liow  that  the  transaction  was  against 
the  policy  of  the  law  and  plainly  illegal. 

Ijetti*rs  of  administration  are  a  trust.  They 
are  granted  by  the  probate  court  or  ordinary 
because  of  confidence  reposed  in  the  grantee. 
They  require  him  to  take  exclusive  charge  of 
the  personal  property  of  his  intestate  and  to 
bring  to  its  administration  his  own  personal 
11  Wall.  U.  S.,  Book  20. 


attention  and  judgment.  He  hat  no  riffht  to 
allow  others  to  control  it  or  to  share  in  its  ad- 
ministration. If  he  does,  he  exposes  it  to  un- 
necessary hazards  and  subjects  it  to  the  dis- 
position of  persons  in  whom  the  officer  of  the 
law  has  reposed  no  confidence.  To  permit  a 
mercantile  or  a  banking  firm,  of  wnich  the 
administrator  is  a  partner,  to  take  the  assets 
of  the  decedent's  estate  into  its  possession  and 
to  share  in  the 'disposition  of  them  is  to  invite 
what  the  plea  shows  happened  in  this  case^ 
misappropriation  and  loss.  It  is  a  gross  breach 
of  trust,  a  violation  of  legal  duty.  It  must  be, 
therefore,  that  any  contract  which  has  for  its 
object  such  a  faithless  abandonment  of  the 
duties  of  an  administrator  cannot  be  enforced 
in  a  court  of  law. 

It  is  not  to  be  said  that  the  implied  promise 
of  the  partners  or  the  firm  was  only  collateral 
to  the  illegal  arrangement.  It  was  a  part  of  it. 
The  signing  of  the  bond  and  the  promise  to  in- 
demnify were  both  not  only  in  view  of  a  con- 
templated transfer  of  the  administrator's  duties 
to  the  ^partnership,  but  they  were  [*488 
means  avowedly  selected  for  that  end. 

It  follows  that  the  plea  set  up  no  debt  to  the 
defendant  due .  from  the  bankrupt  firm  which 
is  recoverable  at  law  and  which  can  be  made 
available  as  a  set-off.  The  demurrer  was,  there- 
fore, correctly  sustained. 

Judgment  affirmed. 


THE  EUREKA  CLOTHES  WRINGING  MA- 
CHINE  COMPANY,  Appt., 

V, 

THE  BAILEY  WASHING  ft  WRINGING  MA- 
CHINE CO. 

(See  8.  a  11  WalL  488-492.) 

Contraet,  by  agent  of  oorporationf  hinds  it 
tcithout  resolution  of  directors',  or  corporate 
seal — one  urho  agrees  to  pay  for  use  of  pat- 
ented machine  is  estopped  to  deny  the  patent 
— fraud  in  issue  of  patent,  no  defense. 

An  aj^reement  made  hj  an  agent  of  a  corpora- 
tioD,  itf  a  contract  oi  the  corporation,  thouah  made 
without  any  resolution  of  the  board  of  directors 
and  though  the  seal  used  was  the  private  seal  of 
the  aKont.  If  the  agent  was  authorised  to  execute 
It,  or  the  company  ratified  his  act. 

A  coQipaDy  ^ho  agrees  to  pay  a  sum  as  a  royalty 
for  the  use  of  a  patented  machine  cannot.  In  an 
action  to  recover  such  sum,  set  up  that  the  machine 
is  not  covered  by  the  patent,  unless  the  agreement 
was  obtained  by  fraud,  surprise,  or  Imposition. 

A  fraud  of  the  plaintiff,  by  which  the  commission- 
er was  misled  and  deceived  and  Induced  to  reissue 
the  patent,  cannot  be  set  up  In  sach  action. 

[No.  139.] 
.4r^iie<f  April  11,  1871.     Decided  May  1,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  defendants  in  error,  for  an  aC' 
counting  and  a  decree  for  the  payment  ot 
money,  according  to  the  provisions  of  certain 
agreements  for  tlie  use  of  a  patent.  A  decree 
having  been  rendered  in  favor  of  the  com- 
plainant, the  respondent  took  an  appeal  to 
this  court. 
The  case  is  fully  stated  by  the  court. 
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SUPBEME  COUBT  OF  THE  UNITED   STATES. 


Dec.  Term. 


Mr,  Jas.  B.  Robb,  for  appellant: 

"A  promise  for  which  there  Ib  no  consid- 
eration cannot  be  enforced  at  law." 

**The  rule  was  intended  to  protect  parties 
from  mistake,  inadvertence,  or  fraud." 

1  Pars.  Cont.  427,  428. 

A  consideration  must  be  proved  where  the 
contract  is  in  writing,  as  much  aa  if  the  con- 
tract were  oral  only. 

1  Pars.  Cont.  429. 

An  exception  is  made  in  favor  of  contracts 
under  seal;  but  the  indenture  relied  upon  not 
beins  sealed  with  the  official  or  corporate  seal 
of  the  Eureka  company  is  to  be  treated  as  a 
parol  contract. 

Gen.  Stat,  of  Mass.  ch.  13,  §  7,  cl.  15. 

The  consideration  must  have  some  real  value. 

1  Pars.  Cont.  436. 

The  only  consideration  to  support  the  de- 
fendant's promise,  is  a  grant  of  a  right  to  use, 
in  the  manufacture  of  wrin^ng  machines  for 
sale,  such  parts  of  the  invention  of  John  Allen- 
der,  securcKi  by  the  reissued  patent,  as  are  rep- 
resented in  defendant's  machine,  and  no  other. 

It  did  not  contain  any  part  of  the  invention. 
Nothing  passed  by  the  grant,  and  there  was  no 
consideration  for  the  promise. 

Messrs.  Charles  Lot!  Woodbury  and  M. 
E,  Ingalls,  for  appellee: 

1.  A  corporation  may  adopt  any  seal  it 
chooses,  for  the  time  being,  as  well  as  an  in- 
dividual. 

Perk.  1,  S  32;  Mill  Dam  Foundry  v.  Hovey, 
21  Pick.  428;  Porter  v.  R.  Co.  37  Me.  349; 
Bank  v.  Rut,  R,  Co,  30  Vt.  159. 

2.  Where  a  corporation  makes  a  contract 
through  an  agent,  who  puts  a  seal  to  it,  it  be- 
comes its  contract,  although  it  has  not  its  com- 
mon seal. 

See  cases  cited  above.    • 

3.  A  corporation  may  appoint  an  agent  by 
mere  vote,  or  by  any  corporate  act  whatever. 

Ang.ft  Ames,  Corp.  313;  Bank  v.  Patterson, 
7  Cranch,  305. 

4.  Such  appointment  may  be  inferred  or 
implied  from  his  bein^  held  out  as  such  agent 
by  the  officers  of  the  corporation,  or  from  the 
I'f'copiition  of  his  acts  as  agent  by  the  direct- 
ors or  by  the  corporation. 

2  Kent,  Com.  288;  Story,  Ag.  652;  Bank.  v. 
Dandridge,  12  Wheat.  64;  Randall  v.  Van 
Vechten,  19  Johns.  60;  Bank  v.  Outtschlick,  14 
Pet.  29. 

5.  It  is  not  necessary  that  authority  from  a 
corporation  to  its  a/^ent  to  contract  in  its  be- 
half, should  be  given  at  an  assembly  of  the 
directors;  but  their  assent  may  be  obtained 
separately. 

Bank  v.  R.  Co.  30  Vt.  159. 

6.  Knowledge  and  concurrence  of  stock- 
holders in  all  that  is  done  is  sufficient  author- 
ity to  its  agents. 

Miller  v.  R.  Co.  36  Vt.  475. 

7.  A  corporation  becomes  bound  for  the  un- 
authorized acts  of  its  agent  by  a  subsequent 
ratification,  the  same  as  a  natural  person. 

See,  cases  before  cited,  and  Turnpike  v.  Col- 
lins, 8  Mass.  299;  Cordon  v.  Preston ,  1  Watts, 
385;  Curtis  y.  Leavitt,  15  N.  Y.  49;  Hoyt  v. 
Thompson,  19  N.  Y.  207. 

8.  This  ratification  mav  be  inferred  from 
the  silence  of  the  corporation  upon  receiving 
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notice,  through  its  proper  officers,  of  the  acts 
of  one  assuming  to  act  as  its  agent. 

Cordon  v.  Preston,  1  Watts,  385;  Curtis  ▼. 
Leavitt,  15  N.  Y.  49;  Hoyt  v.  Thompson,  19 
N.  Y.  207;  Frothingham  v.  Haley.  3  Mass.  70; 
Shaw  V.  Nudd,  8  Pick.  9;  Thayer  v.  White, 
12  Met.  343. 

9.  Notice  to  an  agent  in  the  transactions 
for  which  he  is  employed,  is  notice  to  the 
principal.  This  rule  applies  equally  to  a  cor- 
poration, as  to  a  natural  person. 

Ang.  &  Ames,  Corp.  §  305,  and  cases  there 
cited. 

10.  The  directors  of  a  corporation  are  its 
authorized  agents,  and  notice  to  them  in  their 
official  capacity  is  notice  to  the  corporation. 

Ang.  &  Ames,  Corp.  §  306;  Burrill  v.  Bk.  2 
Met.  163;  Sargent  v.  Wehsten  13  Met.  407;  Bk, 
v.  Lewis,  22  Pick,  32;  Bk,  v.  Davis,  2  Hill.  451. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellee  was  the  owner  of  a  reissued 
patent  for  an  improved  washing  and  wringing 
machine,  the  original  of  which  had  been  issued 
to  John  AUender.  There  had  been  several 
surrenders  and  reissues  of  this  patent,  the  last 
of  which  is  on  the  22d  July,  1865.  The  ap- 
pellant being  engaged  in  the  manufacture  of 
clothes  wringing  machines  under  other  patents, 
entered  into  a  written  covenant,  as  the  bill  of 
the  appellee  charges,  with  the  appellant,  for 
the  privilege  of  using  their  patent,  and  the 
bill  makes  exhibits  of  two  written  agreements 
on  this  subject. 

The  first  of  these  agreements  licenses  the 
Eureka  company  to  use  the  patent  of  the 
Bailey  company  during  the  existence  of  the 
patent  and  of  any  renewal  thereof,  for  which 
the  Eureka  company  is  to  pay  a  royalty  of 
fifty  cents  for  every  machine  manufactured  by 
it  in  which  the  patent  is  used.  To  secure  the 
performance  of  this,  and  to  prevent  any  mis- 
understanding, the  Eureka  company  furnished 
a  sample  of  the  machihes,  and  agreed  that  its 
books  should  at  all  times  be  open  to  the  ejcam- 
ination  of  the  complainants,  and  that  it  would 
make  monthly  reports  and  payments;  and  it 
covenanted  that  it  would  not  directly  or  indi- 
rectly infringe  the  reissued  patent  ot  complain- 
ants, or  violate  the  conditions  of  their  agree- 
ment. 

The  second  covenant  was  made  to  arrange 
the  prices  at  which  the  machines  made  by  the 
parties  should  be  8old,  so  as  to  prevent  injurious 
competition. 

The  bill  charges  that  these  covenants  were 
the  result  of  protracted  negotiations,  in  which 
the  original  patent,  the  reissues  and  the  char- 
acter oif  the  invention  were  well  considered, 
and  that  they  were  a  fair  adjustment  of  the 
interests  of  the  parties. 

It  is  then  alleged  that,  in  the  fir^tt  month, 
five  hundred  machines  were  made  under  the 
contract  and  paid  for  by  defendants,  but  that 
it  continued  to  make  and  sell  the  machinc^s, 
and  refused  to  account  or  pay  for  them.  It 
then  prays  for  a  discovery  of  the  number  mn<le, 
and  for  an  account  and  decree  for  the  sum  due, 
and  for  an  injunction  against  the  use  of  the 
patent,  until  the  num  foimd  due  shall  he  paid. 

The  answer  denies  the  agreement,  denies  the 
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infringement,  asserts  that  tlie  reissued  patent 
was  obtained  by  fraud;  that  it  wan  a  device 
to  cover  matter  not  invented  or  claimed  by 
John  Allender,  and  denies  tliat  the  machines 
made  by  defendants  have  anything  in  them 
covered  by  the  patent  of  plaintiff. 

After  replication  and  testimony,  a  final  de- 
cree was  rendered,  according  to  the  prayer  of 
the  bill. 

1.  We  are  satisfied  that  the  agreements*  set 
up  in  the  bill  are  the  valid  contracts  of  the  de- 
fendant. Though  the  plaintiff  was  unable  to 
produce  any  re^tolution  or  order  in  writing  by 
the  trustees  or  board  of  directors  of  the  defend- 
ant corporation,  and  though  the  seal  used  was 
the  private  seal  of  one  of  its  officers,  instead  of 
the  corporate  seal,  neither  of  these  is  essential 
to  the  validity  of  the  contract.  We  entertain 
no  doubt  that  Rindge,  the  agent  and  one  of 
the  directors  and  treasurer  of  the  Eureka  com- 
pany, was  authorized  to  execute  the  agreement, 
and  if  any  doubt  existed  on  that  point,  the  re- 
port and  payment  for  five  hundred  maehine^i, 
the  firtft  month's  use  of  the  patent  under  that 
Aj^eeiiient,  would  remove  the  doubt.  If  it  did 
not,  it  would  very  clearly  amomit  to  a  ratifica- 
tion. 

2.  The  defendant  company  furnished  a  sam- 
ple of  the  machine  they  were  making.  That 
machine  is  before  us.  We  do  not  understand 
that  it  is  seriously  contended  that  this  machine 
does  not  contain  some  part  of  the  invention 
covered  by  the  reissue  of  tlie  Allender  patent. 
The  effort  of  defendant  is  to  show  that  it  is  not 
covered  by  the  original  patent  to  Allender. 
This  latter  point  will  be  noticed  presently. 
After  making  the  agreement  in  this  case,  an 
agreement  made  on  due  deliberation,  the  de- 
fendant being  engaged  in  the  business  of  mak- 
ing the  machines  before  it  took  th'e  license — an 
a^eement  manifestly  intended  to  adjust  con- 
flicting rights — and  after  furnishing  one  of  the 
machines  as  a  sample  of  what  if  proposed  to 
do  under  that  agreement;  arid  after  having 
made  and  sold  five  hundred  of  them,  there 
arises  a  very  strong  presumption  that  the  de- 
492*]  nial  that  anything  *in  those  machines 
is  covered  by  plaintiff's  pajtent  is  made  to  sup- 
port an  unwillingness  to  pay  the  royalty  which 
it  had  agreed  to  pay.  And  we  are  not  at  all 
satisfied  that,  in  equity,  it  can  be  permitted 
to  set  up  this  defense,  while  it  makes  no  at- 
tempt, by  cross  bill  or  even  in  the  answer,  to 
show  that  the  agreements  were  obtained  by 
fraud,  surprise,  or  imposition. 

But  if  this  could  be  permitted,  the  testimony 
does  not  repel  the  presumption  arising  from 
the  making  of  that  contract,  and  the  defend- 
ant's action  under  it,  tlmt  the  machines  mad^ 
by  it  do  contain  matter  covered  by  the  re- 
issued patent  of  plaintiff. 

.3.  If  the  defendant  means,  by  the  very 
vague  answer  to  the  bill,  to  set  up  and  to  rely 
on  a  fraud  by  which  the  commissioner  was  mis- 
led and  deceived  and  induced  to  reissue  the 
patent,  and  that  the  plaintiff  or  its  assignors 
were  the  guilty  parties,  that  question  cannot 
be  raised  in  this  collateral  proceeding,  and  can 
only  be  consideretl  in  some  direct  suit  to  im- 
peach and  set  aside  the  patent.  Huhher  Co.  v. 
Goodffear,  9  W'all.  788,  19  L.  ed.  5G6. 

But  if  it  is  meant  merely  to  say  that,  in 
point  of  fact,  the  reissue  embraces  matter 
11  Wall. 


which  was  no  part  of  Al lender's  original  inven- 
tion, then  there  is  no  evidence  in  the  record  by 
which  we  can  determine  that  question,  for 
neither  the  original  patent  to  Allender,  nor  any 
part  of  it,  nor  any'  of  the  reissues  of  that  pat- 
ent, except  the  last,  which  is  the  one  claimed 
to  be  wrongfully  reissued,  is  in  the  record. 

4.  Some  attempt  is  made  to  assail  the  nov- 
elty of  Allender's  invention,  but  as  no  notice 
was  given  of  any  such  attempt,  or  of  the  wit- 
nesses or  other  evidence  by  which  that  charge 
was  to  be  supported,  it  cannot  be  considered  m 
this  case. 

On  the  whole  case  we  concur  with  tlie  Cir- 
ouit  Court,  and  its  judgment  is  affirmed. 


•UNITED  STATES,  Plff.  in  Eir.,  [•508 

JOHN  F.  WILEY  et  al. 

(See  S.  C.  11  Wall.  508-514.) 

War  svsppnds  statute  of  limitations  in  favor  of 
the  citizen  and  the  United  States — act  of 
June  11,  1864 — time  before  the  passage  of 
the  act,  to  be  counted. 

The  eflfect  of  the  war  was.  to  siiRpend  the  rnnntng 
of  the  Mtatiitp  of  llmitnrions  during  Its  continnanoe. 
Id  suits  betw(>«*n  the  Inhabitants  of  the  loyal  states 
and  the  inhaliltauts  uf  tlioH<-  in  rt^bellliin. 

The  running;  of  the  statute  Ik  thus  Musi»ende<1.  not 
only  in  favor  of  the  citizen,  but  also  in  favor  of  the 
United  Slates. 

The  general  rale,  as  above  stated,  was  not 
changed  by  the  act  of  (  ongresR  of  .lune  11,  1864. 

The  statute  requires  all  the  time  to  he  deducted 
during  which  th**  suit  could  not  be  prosecuted  by 
reason  of  the  war,  whether  such  time  was  before  or 
after  its  passage. 

[No.   133.] 
Argued  Apr.  6,  1871.        Decided  May  1,  1871. 

FN  ERROR  to  the  Circuit  Court  of  the  Unit- 
X  ed  States  for  the  District  of  West  Virginia. 

Suit  was  brought  in  the  court  below,  against 
the  defendants  in  error,  upon  a  marshaFs  bond. 
Judgment  having  been  entered  in  favor  of  the 
defendants,  the  plaintiffs  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  Atty.  Gen.,  C  H. 
Hill,  Asst.  Atty.  Gen.,  B.  H.  Briatow,  So- 
licitor Gen.,  and  T.  H.  Talbot,  for  plaintiif  in 
error : 

Til  is  case  would  seem  to  be  one  fully  covered 
by  former  decisions  of  this  court,  to  the  effect 
tlmt  the  time  during  which  the  cotirts  in  the 
lately  rebellious  states  were  closed  to  the  oppos- 
ing belligerents,  is  to  be  excluded  from  the  com- 
putation of  time  fixed  by  the  statute  of  limita- 
tions, within  which  suits  nuisl  Im*  brought. 
There  would  seem  to  be  no  reason,  if  the  stat- 
ute of  limitations  runs  against  the  I'uited 
States  at  all,  why  this  exclusion  should  not  be 
made  in  respect  of  suits  brought  by  them,  as 
well  as  suits  brought  bv  their  citiM>ns. 

Statute  of  June  11,  *  1864,  §  1,  13  Stat,  at 
L.  123:  Hanqcr  v.  Abbott.  C  Wall.  532,  IS  L. 
ed.  939;  The  Protector,  9  Wall.  687,  19  h.  ed. 
812. 

Messrs  A.  L.  Merriman,  Conway  Knbinson, 
and  Tame  well  Taylor,  for  defendants  in 
error : 

XoTK. — SuKpcnkion  of  ntatnte  of  Jimttatf owt  dur 
hiff  tiar     see  note  to  Hanger  ▼.  Abbott,  18  L.  ed. 
U.  &  1>30. 
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SUPBCME  Ck>UBT  OF  THE  UNITED  STATES. 


Dec.  Teem, 


June  11,  1864  (S  1,  13  Stat,  at  L.  123;  2 
Brightly,  Dig.  208),  Congress  passed  the  fol- 
lowing act: 

"Wnerever,  during  the  e^ustence  of  the  pres- 
ent Rebellion,  any  action  (civil  or  criminal) 
shall  accrue  against  any  person  who,  by  reason 
of  resistance  t^  the  execution  of  the  laws  of  the 
United  States,  or  the  interruption  of  the  ordi- 
nary course  of  judicial  proceedings,  cannot  be 
served  with  process  for  the  commencement  of 
sucli  action  or  the  arrest  of  such  person;  or, 
whenever  after  such  action  (civil  or  criminal) 
shall  have  accrued,  such  person  cannot,  by  rea- 
son of  such  resii^tance  of  the  laws  or  such  inter- 
ruption of  judicial  proceedings,  be  arrested  or 
servtHl  with  process  for  the  commencement  of 
the  action,  the  time  during  which  such  person 
shall  so  be  beyond  the  reach  of  legal  process, 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commencement  of 
such  action." 

Congress  had  previously,  July  lU  1862  (12 
SUt.  at  L.  538;  Brightly,  Dig.  362),  enacted 
that  the  time  fixed  for  limitation  of  suits 
against  sureties  of  postmasters,  bv  the  3d  sec- 
tion of  act  of  Congress,  Mar.  3,  18^5  (2  years), 
shall  not  be  considered  as  running  in  any  state 
declared  to  be  in  a  state  of  insurrection  during 
the  time  the  insurrection  shall  continue.  .\nd 
in  the  16th  section  of  act  of  July  27,  1808.  15 
U.  S.  Stat,  at  L.  107,  which  repealed  the  limita- 
tion of  2  years  in  suits  against  sureties  of  post- 
masters, it  was  carefully  provided  that  nothing 
therein  contained  should  repeal  any  of  the  pro- 
visions of  the  act  of  July  11,  1862,  aforesaid. 

The  above,  it  is  believed,  is  a  collection  of  all 
the  statutes  of  limitation  afTecting  offered 
bonds,  to  which  should,  perhaps,  be  added  the 
act  of  Mar.  2,  1867,  14  Stat,  at  L.  545,  relating 
to  appeal  and  writs  of  error;  as  to  which  see 
The  Protector,  0  Wall.  688,  10  L.  ed.  812. 

The  suit  might  have  Immmi  commenced  prior 
to  the  war. 

The  suit  was  not  brought  for  3  years  and  8 
months  after  May  25,  1865,  when,  by  the  case 
agreed,  there  was  no  longer  any  interruption  to 
the  regular  proceeding  of  the  courts  of  Vir- 
ginia. 

It  will  not  be  denied,  I  presume,  that  the  act 
limiting  suits  on  the  bonds  of  marshals,  which 
are  payable  to  the  United  States  of  America, 
applies  to  all  suits  brought  on  such  bonds, 
whether  for  the  use  of  the  United  States,  or 
for  the  use  of  any  individual  injured  by  default 
of  the  marshal.  The  terms  of  the  law  are  gen- 
eral, "all  suits;"  and  while  it  is  held  that  the 
sovereign  power  is  not  bound  by  general  words 
in  a  statute,  but  only  when  intendiHi  expressly 
or  by  necessary  implication,  no  question  of  this 
character  can  be  raised  on  a  statute  applying 
exclusively  to  statutory  bonds  payable  to'  the 
United  States  and  suablqi  only  in  the  name  of 
the  United  States.  If  it  does  not  apply  to  the 
United  States,  the  only  obligee  in  the  bond 
mentioned  in  the  act,  the  statute  is  nugatory 
and  of  no  effect  whatever. 

What,  then,  is  the  effect  of  the  act  of  the 
11th  of  June,  1864?  Unless  it  be  held  that  the 
statute  is  retrospective  in  its  operations,  this 
statute  does  not  prevent  the  bar  of  the  statute, 
for.  if  prospective  only,  its  effect  will  be  to 
stop  the  running  of  the  statute  from  June  II, 
1864,  to  25th  May,  1865,  a  period  less  than  a 
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year,  which  would  leave  more  than  six  years  in 
which  the  statute  would  be  held  to  ruik. 

Now,  statutes  of  limitation  are  never  held  to 
be  retrospective;  for  to  make  them  so.  would 
be  impairing  vested  rights  or  the  obligation  of 
contracts. 

Ang.  Lim.  14,  S  22,  and  cases  therein  cited; 
Gospel  Society  v.  Wheeler,  2  Gall.  105;  Calder 
V.  Bull,  3  Dall.  386;  Dash  y.  Van  Kleeck,  7 
Johns.  477;  Ogdcn  y.  Saunders,  12  Wheat.  349; 
Jackson  v.  Lamphire,  3  Pet.  280;  Postmaster' 
Gen,  y.  Rice,  Gilp.  554. 

In  this  last  case  it  was  held  that  the  act  of 
Mar.  3,  1825  limiting  suits  against  sureties  of 
deputy -postmasters,  did  not  apply  to  bonds  exe- 
cuted before  the  passage  of  the  act. 

This  act  of  June  11,  1864,  cannot  be  said  to 
be  an  enabling  statute;  the  obvious  design  and 
intent  was  to  declare  that  the  statute  of  limi- 
tations should  not,  in  the  cases  mentioneu,  be 
computed  in  any  part  of  this  time  limited  by 
law  for  the  commencement  of  an  action,  or, 
which  in  effect,  is  the  same,  to  add  to  the  period 
limited  by  law.  the  exact  time  which  that  stat- 
ute declared  should  not  be  computed. 

In  its  provisions  it  differs  materially  from 
the  act  of  Mar.  2,  1867,  referred  to  in  the  case 
of  The  Protector,  supra. 

It  is  submitted  that  the  acts  of  July  11, 
!862,  12  Stat,  at  L.  538;  July  27,  1861,  and 
June-  11.  1864.  all  cited  at  lai*pre,  are  statuten 
declaratory  of  the  principle  that  legislation 
was  necesHury  to  prevent  the  running  of  the 
statute  of  limitations  against  the  Uniteid  States 
during  the  late  Civil  War. 

The  expressions  are  obviously  prospective, 
and  can  only  mean,  that  if,  after  the  passage 
of  the  act,  any  person  cannot  be  arrested,  then 
the  time  during  which  process  is  obstructed 
shall  be  deduct^,  in  computing  the  time  with- 
in which  the  action  may  be  or  might  liave  beeo 
brought. 

If  Congress  had  said  plainly  that  so  much  of 
the  time  of  the  Rebellion,  or  Civil  War,  as 
elapsed  after  the  passage  of  the  act  aforesaid, 
shall  not  be  computed,  and  had  said  no  more  in 
express  terms,  is  it  not  fully  equivalent  to  say- 
ing  that  the  residue  of  the  period  of  the  war 
shall  be  computed  in  applying  the  act  of  limita- 
tions? Is  not  this  a  case,  if  there  ever  was  or 
can  be  one,  for  the  application  of  the  old  rule 
of  construction,  **Expressio  unius  est  emcluHo 
alteriusT* 

The  act  is  an  express  provision  by  law  to 
[)rotect  the  United  States  in  its  future  suits 
against  the  operation  of  its  own  statute  of  limi- 
tation, during  the  remaining  period  of  the  war 
after  its  passage,  and  atlirming  the  principle 
^Imt  it  did  run  on  against  the  government,  at 
least  excludes  any  and  all  other  relief  and  pro- 
tection, against  tlie  running  of  the  statute  dur- 
ing the  war,  than  that  provided  by  itself  and  for 
itself,  the  sovereign  by  that  act.  It  had  tlie 
power  to  make  a  more  liberal  provision  of  time 
for  itself;  but  not  deeming  it  expedient  or 
necessary  it  is  not  for  the  courts  to  supply 
what  was  wanting  in  legislation  to  cover  the 
exigencies  of  this  case  upon  any  supponed 
equity  ^f  the  statute  to  prevent  a  defeat  of  this 
action  upon  this  plea. 

If  Congress  had  not  thought  proper  to  create 
specially  against  the  United  States  the  bar  of 
the  statute  of  limitations,  no  time  would  have 
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been  nm  against  the  United  States,  so  that  out- 
side of  the  special  statute,  there  bein^  no  bar, 
there  can  be  nothing  referable  to  equity  to  be 
invoked  in  its  behalf. 

It  is  submitted  that  the  recent  decisions  of 
the  court,  vis.,  Hanger  v.  Abbott,  6  Wall.  532, 
18  L.  ed.  939,  and  The  Protector,  supra,  and 
ether  like  cases  decided  this  term  and  Dot  yet  re- 
ported, have  no  application  to  the  case  at  bar. 

All  of  those  cases  were  cases  between  indi- 
vidual subjects  or  citizens  of  opposing  belliger- 
ents. 

Justice  Clifford,  in  Hanger  v.  Abbott ,  states 
that  the  right  to  sue  was  suspended  by  the  acts 
of  the  government,  for  which  all  the  citizens 
are  responsible,  but  this  only  refers  to  the  right 
of  the  citizen,  not  to  the  nght  of  the  govern- 
ment. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

Whether  the  act  of  April  10,  1806,  which 
prescribes  a  limitation  to  suits  upon  marshals' 
bonds,  is  applicable  to  suits  brought  by  the 
United  States,  is  a  question  which  we  do  not 
propose  now  to  answer,  for,  if  it  is,  we  are  still 
of  the  opinion  that  the  defendants'  plea  of  the 
statute  was  an  insufficient  bar. 

Tlie  cause  of  action  arose  in  1860,  and  the 
present  suit  was  brought  on  the  15th  of  Febru- 
ary, 1869.  But  it  is  stipulated  between  the  par- 
tie!^  that  from  the  24th  day  of  Ma  v.  1861,  to  the 
24th  day  of  May,  1865,  the  defendants  were 
513*]  •actual  residents  of  the  state  of  Vir- 
ginia, and  that  during  the  whole  of  that  period, 
by  reason  of  resistance  to  the  execution  of  the 
laws  of  the  United  States,  and  the  interruption 
of  the  ordinary  course  of  judicial  proceedings 
in  said  state  of  Virginia,  the  defendants  could 
not  be  served  with  process  for  the  commence- 
ment of  the  action.  We  know,  judicially,  that 
during  the  four  years  in  which  the  process  could 
not  be  sen'ed  there  existed  a  state  of  war,  and 
that  the  inability  to  effect  service  was  caused  by 
that.  The  question,  therefore,  is  whether  the 
time  during  which  the  war  existed,  and  during 
which  it  was  impossible  to  serve  process  for 
commencement  of  suit,  is  to  be  deducted  from 
the  time  which  elapsed  between  1860  and  Feb- 
runrv   15th,   1869. 

In  Hanger  v.  Abbott,  6  Wall.  532,  18  L.  ed. 
939,  it  was  d€»eided  that  the  effect  of  the  war 
was  to  suspend  the  running  of  the  statutes  of 
limitation  during  its  continuance,  in  suits  be- 
tween the  inhabitants  of  the  loval  states  and 
the  inhabitants  of  those  in  rebellion.  The  same 
doctrine  was  repeated,  in  substance,  in  The  Pro- 
tector, 9  Wall.  687,  19  L.  ed.  812.  It  would 
answer  no  good  purpose  to  go  behind  the  deci- 
sions and  review  the  reasons  upon  which  they 
arc  founded.  We  are  still  of  opinion  that  they 
rec»t  upon  sound  principle.  But  it  is  said  those 
decisions  only  rule  that  the  war  suspended  the 
statutes'  running  against  claims  by  one  citizen 
upon  another,  and  that  they  do  not  relate  to 
claims  of  the  government  against  its  own  citi- 
zens resident  in  rebellious  states.  This  may 
be  conceded,  but  the  same  reasons  which  justify 
the  application  of  the  rule  to  one  class  of  cases 
require  its  application  to  the  other.  True,  the 
ri^t  of  a  citizen  to  sue  during  the  continuance 
of  the  war  was  suspended,  while  the  right  of 
the  government  remained  unimpaired.  But  it  is 
11  Wall. 


the  loss  of  the  ability  to  sue  rather  than  the 
loss  of  the  right  that  stops  the  running  of  the 
statute.  The  inability  may  arise  from  a  sus- 
pension of  rig^it,  or  from  the  closing  of  the 
courts,  but  whatever  the  original  cause,  the 
proximate  and  operative  reason  is  that  the 
claimant  is  deprived  of  the  power  to  institute 
his  suit.  Statutes  of  limitation  "re  t»i''''M 
statutes  of  repose.  Thev  are  enacted  upon  the 
presumption  that  one  having  a  well-founded 
•claim  will  not  delay  enforcing  it  beyond  [•514 
a  reasonable  time,  if  he  has  the  power  to  sue. 
Such  reasonable  time  is,  therefore,  defined  and 
allowed.  But  the  basis  of  presumption  is  gone 
whenever  the  ability  to  resort  to  the  courts  has 
been  taken  away.  In  such  a  case  the  creditor 
has  not  the  time  within  which  to  bring  his  suit 
that  the  statute  contemplated  he  should  have. 
It  is  quite  obvious  that  this  ^is  the  case,  as 
well  where  the  government  is  the  creditor  as 
where  the  creditor  is  a  citizen  of  the  govern- 
ment, and  if,  therefore,  the  running  of  the 
statute  is  suspended  in  favor  of  the  citizen, 
with  equal  reason  must  it  be  in  favor  of  the 
government.  There  is,  also,  great  force  in  the 
thought  suggested  bv  the  observations  made  in 
Hanger  v.  Abbott,  tiiat  "unless  the  rule  be  so, 
the  citizens  of  a  state  may  escape  the  payment 
of  their  debts  to  the  government  by  entering 
into  an  insurrection  and  rebellion,  if  they  are 
able  to  close  the  courts  and  successfully  resist 
the  laws  until  the  bar  of  the  statute  shall  have 
become  complete.  Such  a  doctrine  is  too  un- 
reasonable to  be,  for  an  instant,  admitted." 

It  has  been  argued,  however,  on  behalf  of  the 
defendants  in  error,  that  if  the  general  rule  he 
as  above  stated,  it  was  changed  by  the  act  of 
Congress  of  June  11th,  1864.  13  Stat,  at  L. 
123. 

That  statute  enacted  "that  whenever,  during 
the  existence  of  the  present  Rebellion,  any  ac- 
tion, civil  or  criminal,  shall  accrue  against  any 
person,  who,  by  reason  of  resistance  to  the  laws 
of  the  United  States,  or  the  interruption  of  the 
ordinary  course  of  judicial  proceedings,  cannot 
be  served  with  process  for  the  commencement 
of  such  action,  or  the  arrest  of  such  person :  or, 
whenever  after  such  action,  civil  or  criminal, 
shall  have  accrued,  such  person  cannot,  by  rea- 
son of  such  resistance  to  the  laws  or  such  inter* 
ruption  of  such  judicial  proceedings,  be  arrest* 
ed  or  served  with  process  for  the  commence- 
ment of  the  action,  the  time  during  which  such 
person  shall  be  beyond  the  reach  of  legal  pro- 
cess shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  by  law  for  the  com- 
mencement of  such  action." 

The  operation  of  the  statute,  it  is  said,  is  to 
direct  that  the  time  after  the  passage  of  the  act, 
during  which  process  might  be  hindered,  shall 
be  deducted  in  computing  the  time  within 
which  the  action  should  have  been  brought,  and 
hence  that  an  implication  arises  that  the  time 
antecedent  to  its  passage  shall  not  be  deducted. 
Such  is  not  our  understanding  of  the  enact- 
ment. It  is,  doubtless,  prospective  as  furnish- 
ing a  rule  for  the  action  of  courts,  but  it  did 
not  abrogate  the  common  law.  Even  were  it 
admitted  that  the  time  required  to  be  deducted 
is  onlv  that  which  was  after  the  passage  of  the 
act,  tlierc  is  no  necessary  implication  that  the 
time  antecedent  to  its  passage  should  be  taken 
as  a  ;'Art  of  the  period  limited  by  law  for  tlie 
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oommencemenl  of  actions.  The  act  of  March  2, 
1807,  14  Stat,  at  L.  545,  authorized  appeals 
515*]  and  writs  of  error  *from  and  to  courts 
in  judicial  districts  when  the  regular  sessions 
of  the  courts  had  been  suspended  by  insurrec- 
tion or  rebellion,  if  brought  or  sued  out  within 
one  year  from  the  panhage  of  the  act.  This 
act  might,  with  mcn-e  reason,  be  claimed  as 
raisin*;  an  implication^  that  such  appeals  or 
writH  uf  error  cannot  be  allowed  after  the  ex- 
piration of  a  year  from  its  passage.  Yet  in 
The  Protector,  supra,  it  was  held  that  an  ap- 
peal was  in  time  though  not  taken  until  July 
28,'  1809,  more  than  eight  years  after  the  final 
decree  in  the  circuit  court,  and  more  than  two 
years  after  the  enactment  of  1807,  and  this 
liecause  the  four  years  of  the  war  were  to  be  de- 
ducted. In  other  words,  the  statute  being  af- 
lirinative  only.^iiscd  no  implication  of  an  in- 
tiMii  to  repeal  a  former  statute  or  alter  the 
common  law  to  which  it  was  not  repugnant. 

The  purpose  of  the  act  of  18<i4  was  manifi^st- 
ly  ronuMlial.  to  prtv^crve  and  r«'store  rights  and 
r«'fn<*dit»!i  suspt-ndfj  by  the  war.  Hence  it  is 
entitled  to  a  liberal  constnietion  in  favor  of! 
tl>«»>e  whose  rights  and  remedi«'s  were,  in  faet, 
suspended.  The  niischief  it  soujjht  to  remov«» 
wo. lid  be  but  half  rcmetlied  were  it  constnied 
H.*>  contended  for  by  the  plaintilTs  in  error.  It 
is  not,  therefore,  to  be  admitted  that  the  in- 
tfUlion  of  Cong^es^  was  to  presevilM»  a  deduc- 
tion only  of  the  time  wliicli  niijjht  elapse  after 
the  passage  of  the  act,  during  which  it  might  1»a 
impo88ible  to  serve  proe«'ss.  On  the  contrary, 
we  are  of  opinion  that  the  statute  requires  all 
the  time  to  be  dedueted  during  which  the  suit 
could  not  be  prosecuted  by  reason  of  resistaiiee 
to  the  laws,  or  inlerruption  of  judieial  proct»e<l- 
in;|s.  whether  such  lime  was  b«»fore  or  after  its 
passage.  Such  we  have  decided  to  be  its  mean- 
ing at  the  present  term,  in  Steuart  v.  Bhjom, 
anfc,  170.  and  it  is  unm^ccssary  to  repeat  the 
rej^Hons  given  for  the  decision. 

These  observations  are  sufficient  to  show  that, 
in  our  opinion,  there  was  errornn  entering  a 
jud«:ment   for  the  defendants. 

The  judgment  of  the  Circuit  Court  is  re- 
vt'iftcff.  and  the  cause  is  remanded  for  further 
prvct'vdings. 


WILLIAM  P.  HALLIDAY  et  aZ.,  Plffs.  in  Err., 

r. 

THOMAS  A.  HAMILTOX  and  John   L.  Dun- 
nica,  Parlners.  as  Hamilton  &  Dunnica. 

(See  S.  C.  11  Wall.  500-506.) 

Whrn   the   title   to  goods  juiffftes   to   the  con- 
signc's — trespafts  hif. 

\Vh«'r»»  ffooils  are  put  In  charge  of  a  earrlor,  by 
tlie  piirrhnsiT  lo  be  truiiH|M>rtc(I  to  consignees.  In 
piirAiiann*  ni  a  sperial  ogreement  that  they  shall 
Hi*ll  the  truodx  to  pay  a  draft  made  against  the 
pM)ds.  nnd  apply  any  surplus  to  puv  previous  ad- 
vHUtvs  niiide  by  them  to  sueb  purenafter.  the  bill 
of  lading  Iteing  aitarhed  to  and  sent  with  the  draft : 
held,  that  the  legnl  title  to  the  goods  passed  to  the 
consign«»e8.  on  delivery  to  the  carrier. 

NoTK. -  Ifoir  far  connlonniint  of  ffoodi  ventn  the 
proprrtfi  (n  conxiffnee  and  to  whom  the  carrier  U 
rvKitonnible  for  totts  or  infuHf — 8^<*  note.  12  L.  ed.  l*. 
H.   1142. 

PattMinp  of  title  to  property  bjt  dell  very  thereof 
to   a    carrit^   for   trannportation    to    consignee   or 
vendee — see  note,  22  L,  B.  A.  415. 
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The  consignees  may  maintain  trespass  against  tba 
plaintiffs  in  an  attachment  suit,  who  had.  after  the 
delivery  to  the  carrier  attached  and  taken  the 
goods  and  sold  them,  and  received  the  proceeds  of 
the  sale,  on  a  demand  against  the  purchaser  for  the 
purchase  money  of  the  goods. 

[Xo.  91.1 
Argued  Mar.  1,  1811.     Decided  May  1,  1871. 

IN  ERkOR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Suit  was  brought  in  this  case  in  the  court  be- 
low, by  the  defendants  in  error,  to  recover  for 
a  certain  quantity  of  com.  Judgment  having 
been  given  for  the  plaintiffs  in  that  court,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  T.  L.  Dickey,  K,  W.  Johnson,  and 
Albert  Pike,  for  plaintiffs  in  error: 

There  must  be  a  special  promise  and  agree- 
ment on  the  part  of  tne  consignors  to  make  the 
particular  shipment  in  Question  a  special  pre- 
vious appropriation  of  tnat  special  cargo,  and 
an  actual  acceptance  and  consent  thereto  on  the 
part  of  the  consignees.  There  must  be  some  ob- 
ligation on  the  part  of  consignors  to  ship,  and 
some  obligation  on  the  part  of  consignees,  to  ac- 
cept draft,  or  an  actual  acceptance  of  the  draft 
at  the  time  the  right  of  attaching  creditors 
become  vested  by  actual  seizure.  It  is  absolute- 
ly essential  that  consignees  should  have  knowl- 
(Higc  that  the  cargo  in  question  was  intended  to 
be  consign<Mi  to  them,  and  that  they  should 
have  done  some  aei  <m  the  faith  of  that  particu- 
lar consignment  (at  the  time  they  allege  the 
lien  exi?»ted/  by  reason  of  which  they  would  be 
injured  if  such  were  denied  them. 

2  Pars.  Cont.  94,  !»8.  292,  5th  ed. ;  Brandt  v. 
Boulby,  2  B.  &  Ad.  t»:J2;  Coxe  v.  Uard»:H.  4 
East,  211;  3  Pars.  Cont.  261,  5th  ed.:  Bank 
V.  Jones,  4  K.  Y.  497;  1  Curt.  130;  1  Bo>.  1 
P.  5U3;  liateni.  Coml.  L.  181;  Hole.  Lead.  Cos. 
upon  Coml.  Ij.  56,  !».'»:  Conard  v.  Ins.  Co.  1  Pet. 
:J8' :  t'arquhnr  v.  t'raig,  4  Bro.  P.  C.  47. 

Mr.  Geo.  P.  StroBB,  ior  defendants  in 
error : 

The  delivery  of  the  corn  to  the  carrier,  under 
a  bill  of  lading,  by  which  he  bound  himself  to 
deliver  it  to  defendants  in  error,  who,  by  a  pre- 
vious agreement  with  the  owners  and  shippers 
thi'reof,  were  to  apply  the  proc<*eils  to  the  pay- 
ment of  an  e.Kisting  balance  against  them,  vest- 
ed in  the  defendants  such  an  interest  in  the  corn 
as  would  give  them  the  right  to  maintain  this 
action  against  the  plaintilTs  in  error,  attach- 
ing creditors  of  the  shippers. 

Russ.  Fact.  &  Bro.  45  Unw  Lib.  202;  Bryann 
V.  At  jr.  4  Mivs.  &  W.  775.  700:  Rice  v.  Austin, 
17  Mass.  204:  Anderson  v.  Clark,  2  Bing.  20. 

A  priei*  was  paid  to  the  sliipi>er  for  the  prop- 
erty shipped,  and  a  full  surrender  of  all  po^- 
session  and  control  of  the  com  took  place  when 
Sherwood,  Kains.  &  Co.  drew  their  bill  of  ex- 
change on  defendants,  and  sold  and  delivered 
it  with  the  bill  of  lading  to  Cole  Brothers.  This 
act  changed  the  title  of  the  property.  The 
spcH^ific  lot  of  corn  was  set  apart  and  marked. 

Nor  does  it  matter  that  the  defendants  did 
not  accept  the  bill  until  after  the  corn  was  at- 
tached. 

It  nowhere  appears  that  defendants  knew 
the  corn  had  been  attached,  at  the  time  they 
accepteil  the  bill. 

Nesmith  v.  Dyeing  d-  Bleach  Co.  1  Curt.  130; 

78  U.  8. 


1870. 


liALLiuAY  V.  Hamilton. 


560-566 


iJib*on  T-  Stevens,  8  How.  384;  Valle  v.  Cerre, 
30  Mo.  575;  Desha  v.  Pope,  (i  Ala.  090,  in  wliich 
Justice  Goldthwaite  sums  up  the  doctrine,  on 
page  094,  citing  Cross  on  Liens,  32  Law  Lib.  p. 
253;  also,  Hailte  v.  Smith,  1  Bos.  &  P.  503,  op. 
n.  670;  see,  also,  KoUooh  v.  Jackson,  o  Ga.  153, 
op.  p.  155;  Davis  v.  Bradley,  28  Vt.  118, 
op.  p.  124;  Wade  v.  Hamilton,  30  Ga.  450; 
Hroirnell  v.  Carnlcy,  3  Duer,  9,  op.  p.  12:  Funk- 
kouser  V.  Dutoher,  14  La.  Ann.  4J>0;  Cuming 
V.  Broirti,  9  East.  500:  M orison  v.  tJray,  2 
King.  200:  Bk,  v.  Homeyer,  45  Mo.  145. 

Mr.  Justice  BaTia  delivered  tlie  opinion  of 
tho  court: 

On  the  conceded  facts  of  this  case,  there  can 
lif  no  question  that  tlie  le^il  title  to  the  1,2.)0 
snrk.^  of  corn  passed  to  Hamilton  k  Dunnica 
lieforo  the  levy  of  the  attachment  by  Halliday 
Brothers,  and  if  so,  the  judgment  of  the  cir- 
cuit court  must  l»e  uflirmed. 

The  historv  of  the  Crtse  is  substantially  this: 

In  I8i>7.  .Sfierwood,  Karns,  k  ("o.,  commission 
merchant  of  St.  (jouis,  had  a  standing  agree- 
ment with  Hamilton  k.  Dunnica  of  New  Or- 
U«ns,  to  ship  produce  for  them,  and  to  draw 
dnitts  on  the  shipnuMits.  which  they  were  to 
accept  and  pay.  In  case  the  proceeds  of  any 
shipment  left  a.  balance  due  Hamilton  &  Dun- 
nica. they  were  to  apidy  the  surplus  of  any 
other  sliipment  in  payment  of  it.  At  this  time 
Cole  Brothers  were  the  correspondents,  in  St. 
Louis,  of  Hamilton  k  Dunnica,  and  were  ad- 
TPi-tised  to  make  advances  on  shipments  made 
to  them,  and  often,  during  the  season  of  1867, 
iiiti<le  tidvances  upon  shipments  to  this  house 
by  Sherwood,  Kams,  ft  Co.  In  this  condition 
of  thin*;s  the  transaction  occurred  which,  is  the 
subject  of  this  controversy. 

On  the  31st  day  of  August.  1807,  Sherwood, 
Karn-t.  &  Co.  purchased  of  Halliday  Brothers, 
of  Cairo.  Illinois,  through  their  agents  in  St. 
liouis,  1250  sacks  of  corn,  lying  at  Price's' 
l^ndin^  on  the  Mississippi  river,  which  is  a 
short  distance  above  Cairo,  and  obtained  an 
order  for  the  delivery  of  the  corn.  This  order 
they  handed  over  to  the  agent  of  the  steaml>oat 
Bee,  then  at  her  wharf  in  St.  T^uis,  who  issued 
a  regular  bill  of  lading  to  deliver  the  com  to 
Hamilton  k  Dunnica,  at  New  Orleans.  On  the 
same  day,  Sherwood,  Karns,  k  Co.,  drew  their 
bill  of  exchange,  for  $2,.')00  on  Hamilton  k 
Dunnica,  and  in  it  told  them  to  cliarge 
the  same  to  account  of  this  speciHc 
shipment.  At  this  time  there  was  a  large  bal- 
ance due  Hamilton  k  Dunnica,  on  acount  of 
preTious  shipments  of  produce.  This  bill  of  ex- 
562 **]  change  was  •taken  to  Cole  Brothers  for 
discount,  and  sold,  iudorstHl,  and  delivered  to 
them  with  the  bill  of  lading  attached,  by  Sher- 
wood, Kams,  k  Co.,  to  whom  they  paid  the 
proceeds.    Shortly  after  this.  Cole  Brothers  de- 

rited  the  bill  of  exchange,  thus  accompanied 
..  the  bill  of  lading,  with  a  banking  house  in 
St.  Louis,  who  sent  them  forward,  and  Hamil- 
ton k  Dunnica  accepted  the  bill  of  exchange, 
without  notice  of  any  difficulty  in  the  matter, 
and  paid  It  at  maturity.  In  a  day  or  two  after 
the  bill  of  lading  was  issued  and  transferred  to 
Cole  Brothers,  the  steamboat  Bee  proceeded  on 
>»er  voyage  to  New  Orleans,  as  far  ns  Price's 
Landing,  and,  havinff  obtained  the  com,  stopped 
at  Cniro.  There  the  corn  was  levied  on  and 
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taken  from  the  possession  of  the  boat,  by  virtue 
of  certiiin  attachment  proceedings  at  the  suit 
of  Halliday  Brothers  against  Sherwood,  Kams, 
k  Co.,  who,  it  seems,  had  not  paid  for  it.  These 
proceedings  resulted  *in  the  sale  of  the  corn, 
and  the  payment  of  the  proceeds  by  the  mar- 
shal to  Halliday  Brothers. 

On  this  state  of  the  case,  there  is  no  diffi- 
culty, on  principle  and  authority,  in  determin- 
ing the  rights  of  the  parties  to  this  controversy. 

It  is  not  necessary  to  discuss  the  general  doc- 
trine relating  *to  the  lien  of  a  factor,  [*564 
because  it  has  no  application  here.  If  this  were 
the  case  of  a  mere  agreement  to  ship  produce 
in  satisfaction  of  antecedent  advances,  which 
will  not,  in  general,  ^ive  the  factor  or  consignee 
a  lien  upon  it  for  his  general  balance  until  he 
obtains  actual  possession  of  it,  the  attachment 
would  hold  the  property.  But  the  agreement  in 
question  is  of  a  dinerent  character,  and  rests  on 
a  difTercnt  legal  principle.  It  appropriates  spe- 
cifically 1.250  bags  of  corn  to  Hamilton  k  Dun- 
nica, with  an  intention  that  they  shall  sell  it  to 
pay  the  draft  drawn  against  it  and,  if  there  is 
any  surplus  remaining  after  this  is  done,  to 
apply  it  in  liquidation  of  the  advances  pre- 
viously made  for  Sherwood.  Karns,  k  Co.  And 
this  appropriation  did  not  rest  in  intention 
merely,  for  it  was  executed,  so  far  as  the  par- 
ties in  St.  Louis  could  execute  it,  by  the  trans- 
mission of  the  bill  of  lading  to  Hamilton  k 
Dunnica.  As  soon  as  the  com  was  deposited 
with  the  common  carrier,  who  was  the  bailee 
for  the  purpose,  the  title  to  it  and  right  of  prop- 
erty in  it  was  clianged  and  vesttni  in  Hamilton 
k  Dunnica,  to  whom  it  was  to  be  delivered. 
This  is  the  effect  of  all  the  cases  on  the  sub- 
ject Haille  v.  Smith,  1  Bos.  k  P.  503;  Desha 
V.  Pope,  6  Ala.  090:  Uihson  v.  Stevens,  8  How. 
384;  Orove  v.  Brien,  8  How.  429;  Bryana  v. 
\ix,  4  Mees.  k  W.  775:  Anderson  v.  Clark,  2 
Bing.  20;  Holbrook  v.  Wight,  24  Wend.  109; 
Qrosrenor  v.  Phillips,  2  Hill.  147;  Sumner  v. 
Hamlet,  12  Pick.  76:  Xrsmith  v.  The  Dyeing, 
etc.  Co,  1  Crrt-  130:  Valle  v.  Cerre,  30  Mo 
575.  A  contrary  rule  would  defeat  the  object 
which  the  parties  to  the  agreement  Intended  to 
accomplish  by  it,  and  would  seriously  embar- 
rass commercial  men  in  their  dealings  with 
each  other,  for  it  can  be  readily  seen  that  the 
mode  of  transfer  adopted  in  thfs  case  is  neces- 
sary for  the  purposes  of  commerce.  If  HamiN 
ton  k  Dunnica  had  purchased  the  com  outright, 
they  could  not  have  got  a  better  legal  title  U)  it 
than  they  acqitired  under  the  admitted  facts  of 
this  suit.  The  legal  title  to  the  property  passed 
to  them  to  carry  out  certain  designated  pur- 
poses, and  they  had  the  right  to  the  undis- 
turbed possesHion  of  it  until  those  purposes 
were  effected. 

*It  may  be  said  that  Sherwood,  Karns,  [*565 
k  Co.  haU  an  equitable  interest  in  any  surplus 
that  might  remain  of  the  proceeds  of  the  com 
after  the  claims  of  Hamilton  k  Dunnica  were 
satisfied,  and  that  this  equitable  interest  was 
liable  to  attachment  by  the  laws  of  Illinois. 
"But  that  liability,"  says  Chief  Justice  Taney, 
in  Gibson  v.  Stevens,  8  How.  384,  "will  not  au- 
thorize  the  attaching  creditor  to  take  the  prop- 
erty out  of  the  hands  of  the  legal  owner  before 
his  claims  upon  it  are  discharged.*'  Besides,  it 
is  clear  from  the  evidence  that  the  proceeds 
from  the  com  fell  far  short  of  liquidating  the 
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indebtedness   due   Hamilton   ft   Dunnica   from 
Sherwood,  Kams,  &  Co. 

It  is  argued  that  the  bill  of  ladTug  did  not 
effect  the  transfer  of  the  property,  because  when 
it  was  executed  the  com  had  not  been  received 
by  the  transportation  company.  But  it  became 
operative  as  soon  as  the  com  was  in  the  cus- 
tody of  the  boat,  and  the  legal  relations  of  Ham- 
ilton &  Dunnica  to  the  property  were  fixed  from 
that  time,  and  it  is  unnecessary  to  consider 
what  would  have  been  the  rights  of  third  per- 
sons if  the  attachment  proceedings  had  preced- 
ed, instead  of  being  subsequent  to,  the  delivery 
of  the  com. 

It  is  urged  that  the  circuit  court  should  have 
instructed  the  jury,  as  it  was  asked  to  do,  that 
Halliday  Brothers  were  not  liable  in  this  ac- 
tion, unless  they  directed  the  officer  to  seize  the 
corn,  or  personally  interfered  with  or  took  con- 
trol of  it.  But  the  refusal  to  give  this  instruc- 
tion worked  no  harm  to  the  plaintiflfs  in  error, 
for  the  court  could  have  well  told  the  jury 
that  the  evidence  was  conclusive  on  these  points 
against  them.  Indeed,  so  conclusive  is  it  that 
there  is  no  room  to  doubt  that  they  took  out 
the  attachment  to  seize  this  very  com,  and 
directed  the  officer  to  delay  the  boat  for  that 
purpose.  On  the  4th  of  September,  Booth, 
their  agent  in  St.  Louis,  having  ascertained 
that  Sherwood,  Kams,  &  Co.  had  failed,  and 
did  not  own  any  property  there  to  attach,  and 
being  unable  to  get  the  money  for  the  corn, 
sent  a  telegram  to  the  Hallidays  to  stop  its  de- 
666*]  livery.  Tliis  they,  doubtless,  *  found  they 
could  not  do;  but  on  the  same  day  they  ap- 
plied for  the  writ  of  attachment,  which  was  is- 
sued and  served  on  the  following  day.  No  other 
persons  in  Cairo  could  have  known  of  the  ship- 
ment of  the  com,  or  Sherwood,  Kams,  &  Com- 
pany's connection  with  it,  and  it  is  idle  to  sup- 
pose the  marshal  would  have  made  the  levy 
without  the  special  instructions  of  the  plain- 
tiffs in  the  suit.  Besides,  it  was  their  interest 
to  keep  their  proceedings  as  secret  as  possible, 
for  fear  the  officers  of  the  boat  might  get  knowl- 
edge of  them  and  avoid  landing  at  Cairo.  But 
this  is  not  all,  for  they  told  Booth  that  they  at- 
tached the  com,  and  the  marshal  paid  them  the 
net  proceeds  of  the  sale  of  it.  Surely  nothing 
more  is  necessary  to  show  that  the  levy  and  sale 
were  at  their  instance,  and  ihere  is  no  evidence 
at  all  to  the  contrary. 

These  vieics  dispose  of  the  case,  and  the  judg- 
ment is  accordingly  affirmed. 


JACOB  R.  LUDLOW,  Af^pU 
J.  G.  M.  RAMSEY. 

(See  S.  C  11  Wall.  581-000.) 

Errors  and  irregularities,  not  sufficient  to  set 
aside  judicial  sale — legal  proceedings  against 
absentee  in  Confederate  armg — ineffectual  at- 
tempt at  oonfisoation  cannot  make  void  chan- 
cery proceedings  to  sell  property. 

Where  tht  bill  seeks  to  set  aside  a  Judicial  sale, 
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mere  errors  and  irregularities  In  the  proceedlnff 
will  not  suffice.  It  must  be  shown  that  the  conrt 
had  DO  jurisdiction. 

If  a  party  volnntarily  leaves  his  country  or  his 
residence,  for  the  purpoae  of  engaging  In  hostilities 
against  the  former,  ne  cannot  complain  of  legal 
proceedings  regularly  prosecuted  against  him  as 
an  absentee. 

An  ineffectual  attempt  at  confiscation,  superren- 
ing  upon  chancery  proceedings  to  sell  property, 
cannot  deprive  those  proceedings  of  legal  validity. 

[No.  142.] 

Argued  Apr.  12.  1871.    Decided  May  i,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ten- 
nessee. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  defendant  in  error,  to  have  the  ju- 
dicial sale  of  certain  real  estate,  declared  null 
and  void,  and  to  obtain  posHession  of  the  said 
property.  A  decree  having  been  entered  by  that 
court  in  favor  of  the  complainant,  the  respond- 
ent took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Thomas  A.  R.  Nelson  and  Horace 
Maynard*  for  appellant: 

Our  positions,  as  to  the  jurisdiction  of  the 
court  below,  may  be  stated  and  summed  up  in 
the  following  propositions:  1.  That  the  only 
matter  that  can  be  examined  in  determining  the 
jurisdiction  of  the  chancery  court  is,  whether 
there  is  jurisdiction  of  such  an  attachment  case 
as  is  presented  in  the  bill,  and  not  whether  it 
has  rightfully  exercised  it.  2.  Whenever  it  is 
shown  by  the  law  that  the  chancery  court  had 
jurisdiction  of  attachment  cases,  then  it  was  a 
question  for  that  court,  and  not  for  the  circuit 
court  of  the  United  States  to  decide  whether 
it  would  exercise  it;  and  the  mode  of  its  exer- 
cise can  only  be  inquired  into  by  a  revising 
tribunal,  and  not  by  a  Federal  tribunal,  having 
chancery  jurisdiction  equal  only  and  not  sup- 
erior, as  a  chancery  court,  to  a  state  tribunal. 
To  sustain  these  positions,  we  rely  on  Tipton  ▼. 
Harris,  Peck,  423;  Christmas  V.  Russell,  5 
Wall.  291,  18  L.  ed.  475;  Voorhees  v.  Bk.  10 
Pet.  473;  Huff  v.  Hutchinson,  14  How.  588; 
McQavock  v.  Bell,  3  Cold.  512 ;  Paine  v.  Moore- 
land,  15  Ohio,  435;  and  2  Abb.  Nat.  Dig.  51. 

If  these  propositions  are  erroneous,  and  this 
honorable  couH  should  hold  that  the  court  be- 
low could  rightfully  entertain  jurisdiction,  then 
we  insist  that  his  Honor  erred  in  declaring  that 
the  proceedings  in  the  chancery  court  were  of 
no  validity. 

The  bill  of  Cynthia  S.  White  alleges  that  the 
defendant  has  "left  the  state,  or  so  conceals 
himself  that  the  ordinary  process  of  law  cannot 
be  served  upon  him."  The  words  "left  the  state" 
are  equivalent  to  the  words  "resides  out  of  the 
state,"  employed  in  Code,  S  3456,  sub.  §  1.  See 
7  Humph.  210;  Drake,  Attach.  SS  105,  107.  II 
they  are  not,  the  statutes  authorize  an  alter- 
native statement  (Code  §  3470) :  and  that  be 
"conceals  himself  so  that  the  ordinary  process 
of  law  cannot  be  served  upon  him,"  expressly 
declared  one  of  the  causes  for  suing  out  the  at- 
tachment bv  sub.  4,  in  S  3465.  See  Drake* 
Attoch.  S  102;  3  Cold.  143. 

4.  The  affidavit  is  in  substantial  conformity 

to  the  requirement  of  the  Code,  |§  3456,  3460, 

3510. 
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If  it  is  not,  the  attachment  law  is  to  be  liber 
ally  construed,  by  §  3477 :  and  no  objection  lief: 
to  the  form  of  the  attachment  under  S  3475. 

The  word  '* justly"  may  be  omitted.  Drake. 
§103. 

No  judgment  pro  confeaao  could  have  been 
lawful^  taken  without  personal  service  of  proc- 
ess or  publication,  and  the  recital  in  the  decree 
that  the  judgment  pro  confeaso  was  regularly 
tsken,  is,  without  more,  a  conduBive  and  legal 
adjudication  of  the  fact  of  publication,  and 
coald  not  be  questioned,  even  in  the  supreme 
eourt  of  Tennessee,  upon  appeal  or  writ  of  er- 
ror, without  setting  out  the  evidence  on  which 
the  Chancellor  acto<l. 

See  3  Head.  303;  2  Head,  97;  2  Sneed,  637; 
6  Humph.  378. 

Much  less  could  that  fact  be  inquired  into  in 
the  drciiit  court  of  the  United  States  which,  so 
fsr  as  this  case  is  concerned,  is  only  a  chancery 
eourt  of  concurrent  jurisdiction,  and  can  exef* 
eipe  no  supervision  or  control  over  the  action  of 
the  state  courts  on  the  same  subject-matter. 
But  if  the  fact  can  be  inquired  into,  the  record 
shows  that  publication  was  made  at  January 
Rules,  1864..  and  this  is  sub|tantially  proved  by 
D.  A.  Deaderick.  the  clerk  and  master. 

See  Code,  |  3519. 

Publication  follows  the  levy.  Code,  SS 
3518,   3524. 

If  the  decree  of  the  chancellor  would  be,  as 
above  insisted,  conclusive  in  the  supreme  court 
of  the  state,  the  court  below  was  bound  by  it, 
and  could  not,  in  a  collateral  way,  review  or 
annul  it. 

See  6  Hump.  378;  2  Head,  98;  3  Head,  603; 
3  Abb.  Nat.  Dig.  122.  Nos.  139.  142,  146,  152, 
154:  Ibid,  61,  Xo.  124,  and  p.  63. 

These  questions  were  discussed  and  consid- 
ered bv  tne  court  in  Cooper  v.  Reynolds,  10 
Wall.  308,  10  L.  ed.  931,  No.  37,  at  the  pres- 
ent term. 

Want  of  publication  or  notice  may  be  error, 
but  does  not  make  the  proceedings  void. 

Drake,  8S  437,  447. 

Real  estate  may  be  attached,  although  there 
is  personalty.     Drake,  Attach.  S  233. 

It  is  not  necessary  in  attachment  cases,  to 
show  that  search  was  made  and  no  personal 
property  found. 

BoggtBS  v.  Gamble,  3  Cold,  151. 

In  this  case  the  sherifT  returned:  "No  per- 
sonal property  of  respondent  to  be  found." 

The  fact  that  the  Civil  War  was  pending  can 
haTe  no  influence  on  the  title:  First,  because 
the  acts  of  secession  were  void;  and,  second, 
because  Ramsey,  the  complainant,  voluntarily 
placed  himself  within  the  rebel  lines,  and  can- 
not take  advantage  of  his  own  wrong. 

See,  Mr.  Janin's  argument  and  opinion  of 
the  court  in  Walker  v.  Villavaso,  6  Wall.  126, 
18  I^  ed.  853. 

The  Tennessee  Ordinance  of  Secession  did  not 
affect  the  jurisdiction  of  the  courts,  White  v. 
Cannofi,  6  Wall.  450,  18  L.  ed.  925  and  the  gen- 
eral laws  revived  on  the  reoccupation. 

2  Cold,  267 :  3  Cold.  554. 

Mesere.  J.  W.  Moore  and  Edward  Irfuad- 
•r,  for  appellee: 

The  sttachment  sued  out  in  the  first  instance 
by  White  against  the  appellee  was  not  author- 
ised by  the  laws  of  Tennessee^  and  all  subse- 
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|uent  proceedings  thereon  were  a  nullity.  On 
this  point  we  refer  to  the  following  cases: 
Woodfolk  V.  Whiitcorth,  5  Cold.  561 ;  Thompson 
V.  Carper,  11  Humph.  542;  Morris  v.  Davis, 
4  Sneed,  4.53;  Smith  v.  Foster,  3  Cold.  140; 
Haynes  v.  Gates,  2  Head,  598;  Engle  v.  McCur- 
"y,  Admr.  of  Herndry,  etc. 

The  affidavit  upon  which  said  attachment 
was  obtained  does  not  meet,  in  form  or  sub- 
stance, the  requirements  of  the  law  as  expound- 
ed in  the  foregoing  cases.  This  record  seems  to 
us  to  present  a  case  of  extreme  injustice  to  the 
appellee.  A  valuable  building  lot  in  the  town  of 
Knoxville,  worth  more  than  thirty  times  the 
amount  of  the  debt  due  to  White,  was  levied  on 
when  there  were  other  pieces  of  property,  not  a 
stone's  throw  from  it,  far  less  valuable;  yet 
abundantly  sufficient  to  pay  the  debt,  notori- 
ously known  to  be  the  property  of  the  appellee. 
Yet  this  valuable  piece  of  property  was  levied 
on  and  exposed  to  sale  and,  as  we  maintain,  sac- 
rificed; for  the  amount  for  which  it  was  sold 
was  grossly  inadequate  to  its  value.  The  rents 
of  the  property  amounted  to  much  more  than 
tlouble  the  interest  or  $10,000,  the  value  fixed 
by  the  appellee  on  tlio  property;  and  yet  some 
of  the  witne«»8es  undertake  to  say  that  $.%000 
was  a  fair  price  for  it.  This,  we  say,  is  a  species 
of  confiscation  which  the  government  would 
not  allow  in  this  case.  And  it  would  be  strange, 
indeed,  if  courts  of  that  government  would  per- 
mit private  parties  to  do  that  which  the  govern- 
ment would  not  do.  The  appellee  obtaine<l  his 
pardon  from  the  President  of  the  United  StTte«, 
and  whatever  may  have  been  his  sympathies 
with  the  Rebellion,  he  has,  as  he  had  a  legal 
right  to  do,  alleged  in  his  bill  the  fact  of  the  ex- 
istence at  the  time  of  a  public  war.  and  that 
being  within  the  lines  of  the  rebel  authorities, 
he  had  no  possible  opportunity  to  defend  the 
suit  against  him,  nor  to  obtain  any  information 
of  the  existence  of  such  a  proceeding. 

That  this  court  has  too  often  recognized  the 
late  war  of  the  Rebellion  to  have  been  a  public 
war,  to  be  now  questioned,  and  the  fact  that  the 
appellee,  before  the  Federal  Army  took  posses- 
sion of  the  country  around  Knoxville,  had  re- 
sided there  and  voluntarily  left  and  gone  to  an- 
other state,  might  have  some  weight  in  deter- 
mining his  status  in  a  proceeding  by  the  gov- 
ernment against  him,  but  it  is  difficult  to  per- 
ceive how  it  could  avail  Ludlow  in  this  suit. 
But  the  appellant,  while  he  does  not  deny  the 
fact  as  alleged  in  appellee's  bill,  that  he  was 
within  the  rebel  lines  and  could  not  have  ap- 
peared and  defended  the  suit,  still  seems  to 
think  it  enough  to  aver  that  Ramsev  was  iden- 
tified with  the  Rebellion.  At  this  point  there 
are  two  prominent  ideas  that  occur  to  us.  The 
first  is:  Tlint  a  party  situated  as  Ramsey  was 
might  have  put  in  his  bill  of  exceptions  of  have 
done  certain  things  during  the  trial  of  said 
cause,  when  he  was  prohibited  from  coming 
within  the  Federal  lines  by  the  Proclamation  <3 
the  President,  and  by  the  very  nature  of  the  re- 
lations then  existing  between  the  belligerents. 

The  second  is:  Tliat  Ludlow  pretends  not  to 
have  known  of  the  existence  of  any  such  prohi- 
bition or  regulation. 

We  invite  the  attention  of  the  court  to  the 
law,  as  the  same  has  been  settled  with  respect 
to  parties  situated  as  these  parties  were  dur- 
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in**  the  War.  And  first,  wt*  refer  to  the  case  of 
Deitn  V.  XeUon,  10  Wall.  158,  19  L.  ed.  926,  and 
rUo  to  the  following  autlioritit^s:  Cuyler  v. 
Farill,  1  Abb.  U.  S.  169;  see,  also,  the  Prize 
Canes,  2  Black,  635,  17  L.  ed.  459. 

The  chancery  court  at  Knoxville  had  no  juris- 
diction of  the  suit  of  Cynthia  G.  White  against 
J.  0.  M.  Ramsey. 

1.  J.  G.  M.  Ramsey  was  an  alien  enemy  at 
the  time.     Prise  Cases,  supra:  1  Bos.  &  P.  103. 

A  Htate  of  war  and  non intercourse  existed. 
Act  of  .July  13.  1861,  12  Stat,  at  L.  257;  Proc- 
lamation of  President. 

That  part  of  Tennessee  including  Knoxville 
was  ocouined  by  the  United  States  troops,  and 
within  its  jurisdiction  during  all  the  proceed- 
inj»H  in  case  of  White  v.  Ramsey. 

The  Venice,  2  Wall.  258.  17  L.  ed.  866;  Oua- 
chit  a  Cotton,  6  Wall.  .531,  18  L.  ed.  939;  Ora- 
ham  V.  Merrill,  8  Law  Reg.  477. 

All  debt8  are  suspended  during  war. 

Upton.  Prize,  40;  Grot.  ch.  20.  §  16;  Wheat. 
Inf.  Law.  877:  Hanper  v.  Abbott.  6  Wall.  532, 
18  L.  ed.  930 ;  Stetvart  r.  Levy,  ante,  86 ;  U.  8.  v. 
GroftMinaifer,  0  Wall.  72,  19  L.  ed.  627;  Dean  v. 
yd  son,  supra. 

Interest  on  debt  suspended. 

Ward  V.  Smith,  7  Wall.  447.  19  L.  ed.  207; 
Jcritnn  v.  Nelson,  8  Law  Reg.  225,  and  cases 
there  cited. 

An  alien  enemy  cannot  sue  or  be  sued. 

Hparenburgh  v.  Bannatyne,  1  Bos.  &  P.  163; 
Beli  V.  Chapman,  10  Johns.  182;  Clarke  v.  Mo- 
rey,  10  Johns.  69;  Wheat.  Int.  L.  546;  Semmes 
V.  Ins.  Co.  8  Am.  Law  Reg.  673;  Dean  v.  Xel- 
son.  siipra. 

During  war,  a  writ  of  attachment  cannot  be 
issued  against  the  property  of  an  alien  enemy; 
nor  can  a  service  of  the  writ  be  made. 

Jntornational  law,  like  the  common  law,  is  a 
part  of  the  law  of  the  United  States. 

Hnnqer  v.  Abbott.  6  Wall.  539,  18  L.  ed.  942; 
7  Op.  Atty.  Gen.  27. 

The  property  of  the  appellee,  J.  G.  M.  Ram- 
soy,  wji"'  U(»t.  at  the  time  of  the  ser%'ice  of  the 
writ,  subject  to  attachment,  nor  afterwards  to 
the  judfrment  or  sale. 

Act  July  17,  1802,  12  «tat.  at  L.  591 :  Presi- 
dent's Proclamation.  July  25,  1862,  12  Stat,  at 
L.  1200. 

Seizure  by  the  marshal  annulled  the  attach- 
ment of  the  state  court. 

An  attachment  is  not  n  lion. 

2  Story  C.  C.  131 ;  6  Law  Rep.  19,  see.  Prize 
and  Revenue  Cases,  2  Black,  635,  17  L.  ed.  459. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

Th.»  case  below  was  a  bill  in  equity  filed  by 
Ranwey.  the  appellee,  to  set  aside  a  judicial 
sale  of  a  house  and  lot  in  Knoxville,  belonging 
to  him.  and  to  recover  the  rents  and  profits 
thereof.  His  allegation  was  that  the  proceed- 
ings by  which  the  property  was  sold  were  null 
and  void.    The  facts  were  briefly  these: 

Ramsey  was  indebted  to  Cynthia  S.  White  by 
note,  amounting,  with  interest,  to  $332.  In 
September,  1863.  she  filed  a  bill  against  him  for 
the  recovery  of  the  money,  alleging  that  he  had 
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left  the  state,  or  concealed  himself,  so  that  the 
ordinaiy  process  of  law  could  not  be  served 
upon  him;  and  that  he  was  owner  of  consider- 
able estate,  both  real  and  personal,  in  KnoK 
county;  wherefore  she  prayed  for  process  of 
subpoena  and  attachment,  and  that  a  suflicient 
amount  of  his  estate  should  be  attached  to  sat- 
isfy her  demand;  that  publication  be  made,  the 
property  sold,  etc.  Having  given  the  requisite 
bond  in  such  case,  an  attaclmient  was  issued 
and  the  property  in  question  was  duly  attached, 
as  appeared  by  the  sheriff's  return,  to  the  writ,  no 
personal  propierty  being  found.  At  the  January 
Hule^,  order  of  publication  was  made  to  notify 
the  (lofendant  to  appear  on  the  first  Monday  of 
April,  1864,  and  make  defense.  In  Octol>er 
term,  a  decree  was  rendered  for  the  amount  ot 
the  fleht,  and  directing  the  master  to  sell  the 
property  attached.  The  master  duly  advertised 
it  for  sale,  and  bid  it  off  to  one  S.  Vail,  for 
$5,100.  The  sale  was  reported  to  and  confimiotl 
by  the  court,  and  a  writ  of  possession  was  is- 
sued, but  was  opposed  by  persons  occupying  the 
premises.  Sub.soquent  proceedings,  however, 
were  taken,  which  finally  result^  in  putting 
Ludlow,  the  plainti^  in  error,  into  possession, 
he  having  purchased  the  property  of  Vail. 

As  the  bill  in  this  case  is  a  collateral  proceed- 
ing to  set  aside  the  sale,  mere  errors  and  irrejj- 
ularities  in  the  original  proceeding  will  not  suf- 
fice.    It  must  be  sliown  that  the  court  had  no 
jurisdiction.     We  had  occasion,  recently  in  tlie 
case  of  Cooper  v.  Reynolds,  10  Wall.  .308.  19  L. 
ed.  931,.  which  came  from  the  same  district  as 
this  case,  and  also  arose  upon  an  attachment, 
to  examine  this  question,  and  it  is  unnecessary 
to  repent  what  was  then  said.     The  question  is': 
Did  the  court  acauire  jurisdiction  <k  the  case? 
It  is  not  denied  that  it  has  general  jurisdiction 
of  attach  men t8  in  such  cases.     The  Code   ex- 
pressly .says  that  any  person  may  sue  out  an  at- 
tachment in  the  chancery  court,  upon  debts  or 
demands  of  a  purely  legal  nature,  e.\cept  causes 
of  action  founded  on  torts,  whenever  the  amount 
in  controversy  is  sufficient  to  give  the  court  ju- 
risdiction.    Sec.  3461.     Fifty  dollars  gives  the 
court  jurisdiction,  and  the  amount  here  is  over 
$300.     The  judge  below,  in  his  decree,  relies  on 
the  want  of  a  sullicient  ^affidavit.     We  [*588 
have  compared  the  affidavit  with  the  require- 
ments of  the  statute,  in  the  light  of  the  cases 
cited  by  the  appellee's  counsel,  and  we  see  in  it 
no  defect  whicli  should  make  the  proceed in|^ 
null  and  void.     True,  it  does  not  say  that  tlio 
debt  is  a  just  claim;  hut  it  states  the  amount 
of  the  debt,  and  that  it  is  on  the  defendant*:* 
note  or  bond,  a  copy  of  which  is  appended,  show- 
ing that  it  was  made  under  the  defendant's  soul, 
and  contained  a  promise  to  pay  to  the  couiplain- 
ant  or  order  $300,  six  montiis  after  date,   for 
value  received,  with  interest  from  date.     This 
is  a  particularity  beyond  the  requirement  of  the 
statute,  and  more  than   com|)ensates   for    the 
omission  of  the  statement  that  it  was  a  just 
claim.     The  dictum  of  Judge  McKinney,  in  1 1  th 
Humphrey.  545,  so  often  quoted,  that  "it  should 
be  stated  in  the  affidavit,  and  alleged  in  the  at- 
tachment, that  a  suit  has  been  commenced   by 
the  plaintiff  against  the  defendant,  the  nature 
thereof,  the  tribunal  in  which  it  is  depend  ini;;, 
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the  amount  of  damages  laid  in  tlie  action,  and 
that  the  cause  of  action  stated  is  just/*  relates 
to  an  ancillary  attachment  in  a  suit  brought  for 
an  unliquidated  demand.,  and  is  suggested  by 
him  as  a  sufficient  affidavit  in  such  cases,  in 
which  it  is  impossible  for  the  plaintiff  to  swcot 
(as  he  can  do  in  debt)  to  the  precise  amount 
due.  In  this  cane  the  complainant  not  only 
swears  to  the  amount  due,  but  exhibits  a  copy 
of  the  defendant's  bond  or  note,  under  seal,  in 
effect  admitting  the  debt  and  promiHing  to  pay 
it.  We  cannot  believe  that  the  court.s  of  Ten- 
nessee would  hold  such  an  affidavit  defective 
even,  much  les-s  no  absolutely  void  as  to  vitiate 
all  the  subsequent  proceedings. 

The  writ  of  attachment  appears  to  be  in  due 
form  and  to  have  been  regularly  served  on  tlie 
property;  so  that  the  court  became  fully  pos- 
s<«s»ied  of  jurisdiction  over  the  case.  Our  atten- 
tion has  not  been  called  to  any  otlier  defect  in 
tlie  prrnvt'dings  that  amounts  to  anything  more 
than  u  more  irregularity,  unless  the  point?*  next 
to  be  considered  should  be  regarded  as  (h)ing  so. 

First.  It  is  alleged  by  Ramsey  in  his  bill  in 
the  present  suit,  that  at  the  time  when  the  at- 
589* J  tachment  was  sued  out,  and  •when  the 
publication  was  made  in  the  newspaper  at 
Knoxville  notifying  him  to  appear  and  defend 
the  original  suit,  or  that  judgment  would  be 
taken  pro  confrsso  against  him,  he  was  in  no 
sitmition  to  see  or  know-  of  such  publiontion, 
snd  he  makes  various  allegations  in  cnnlirma- 
tion  of  that  statement;  that  he  was  in  the  coun- 
try held  by  Confederate  troops,  and  no  news- 
iNipers  that  were  published  within  the  Federal 
lines  were  allowed  to  be  sent  into  the  Confeder- 
ate lines,  and  there  were  no  mail  facilities  be- 
tween them;  and  the  only  comijninication  was 
by  a  flag  of  truce;  that  a  great  Civil  War  was 
raging  l)etw«^en  the  Confederate  government  and 
the  Inited  States,  and  martial  law  existed  in 
the  state  of  Tennessee,  and  civil  courts  were 
only  held  by  the  will  of  military  commanders. 
In  his  amended  bill  he  says,  that  when  the  at- 
tachment was  issued,  and  the  proceedings  had, 
he  was  known  to  be  one  of  tlie  enemv  of  the 
party  governing  by  arms  the  locnlity  of  the 
court,  and  it  was  known  that  he  could  not  havo 
notice  of  the  suit,  could  not  appear  at  the  court, 
and  could  have  no  communication  with  others 
at  the  place  of  the  court,  etc. 

On  tnese  allegations  the  question  arises:  Why 
wa«  the  complainant  in  the  country  held  by  Con- 
federate troops?  Why  could  he  not  return  to 
Knoxville?  \Miy  could  he  not  have  communi- 
cation with  that  place?  It  was  his  place  of 
residence.  He  says  that  he  left  Knoxtille  a 
short  time  before  the  Feilernl  troops  arrived. 
Why  did  he  leave?  Was  he  forced  to  leave,  and 
was  his  return  forbidden?  Could  he  not  have 
returned  at  any  moment  by  submitting  to  the 
authority  of  the  United  States?  Was  not  his 
absence  a  vr»luntary  one?  The  order  of  publica- 
tion was  made  at  the  January  Rules,  1864. 
President  Lincoln's  Proclamation  of  Amnesty 
wa.H  issued  on  the  8th  of  December  previous,  of- 
ferinsr  pardon  and  amnesty  to  all  persons  who 
wonM  t-'ke  the  oath  of  allegiance.  Then,  what 
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obstacle  existed  to  prevent  the  complainant's  re- 
turn T  The  causes  alleged  were  certainly  in- 
sufficient. 

This  case  differs  from  that  of  Dean  v.  NeUon, 
10  Wall.  158,  19  L.  ed.  026,  decided  at  the  pres- 
ent term.  In  that  case  Nelson  and  his  wife 
were  driven  out  of  Memphis  by  a  military  order 
and  were  not  permitted  to  return,  and  the  pro- 
ceedings to  foreclose  their  property  took  place 
during  their  enforced  absence.  The  other  de- 
fendant, May,  was  only  nominally  interested, 
and  had  always  been  within  the  Confederate 
lines.  But  if,  as  in  this  case,  a  party  volun- 
tarily leaves  his  country  or  his  residence  for  the 
purpose  of  engaging  in  hostilities  against  the 
former,  he  cannot  w  permitted  to  complain  of 
legal  proceedings  regularly  prosecuted  against 
him  as  an  abseiftee,  on  the  ground  of  his  inabil- 
ity to  return  or  hold  communication  with  the 
place  where  the  proceedings  are  conducted. 
That  would  be  carrying  the  privilege  of  contra 
lion  calcntrm  •to  un  unreasonable  ex-  [•SQO 
tent.     We  think  it  cannot  be  set  up  in  this  case. 

In  the  next  place,  it  is  alleged  tnat  the  juris- 
diction of  the  chancery  court  was  displaced  by 
proceedings  to  confiscate  the  property  in  the 
district  court  of  the  United  States,  and  a  seiz- 
ure made  for  that  purpose,  by  order  of  the  din- 
trict  attorney,  on  the  21st  of  September,  1804. 
Xo  record  or  transcript  of  the  alleged  proceed- 
ings in  the  district  court  was  given  in  evidence 
in  this  S!iit ;  at  least,  none  appears  in  the  record 
liefore  us.  It  is  cono<'ded  that  no  confiscation 
took  phice.  J-udlow.  tiie  respondent  below,  the 
appellant  here,  admits  that  proceedings  were 
commenced  by  information  filed  October  10, 
1804;  but  states  and  shows  that  Cynthiia  S. 
White  intervened  to  protect  her  interest  and  in- 
sist on  her  prior  levy,  made  almost  a  year  'be- 
fon*  the  seizure  in  behalf  of  the  United  States; 
that  Ramsey  pleaded  the  President's  pardon, 
and  thus  obtained  a  release  of  his  property  and 
an  end  of  the  confiscation  proceedings;  and  that 
a  writ  of  possession  was  afterwards  awarded  by 
the  chancery  court  on  the  application  of  Lud- 
low, and  possession  was  delivered  to  him  ac- 
cordingly in  ex<»cution  of  the  decree  of  said 
court.  It  is  said  that  these  proceedings  were 
in  contempt  of  the  district  court.  Though  that 
l>e  so.  the  matter  is  not  before  us,  and  we  can- 
not adjudicate  upon  it.  If  the  United  States 
authorities  had  the  right  to  seize  the  property, 
and  take  it  out  of  the  hands  of  the  law.  as  a  pre- 
liminary step  to  proceedings  for  confiscation,  it 
would,  nevertheless,  seem  to  be  the  right  of  the 
chancer}'  court  to  reassume  possession  when 
the  confiscation  proceedings  failed  and  came  to 
an  end.  And  tnotigh  the  writ  of  possession 
awarded  by  that  court  may  have  been  irregular- 
ly issued  (which  it  is  not  necessary  for  ua  to 
decide)  Ludlow,  the  purchaser  of  the  chancery 
title,  was,  in  fact,  put  in  possession,  and  as  be- 
tween him  and  Ramsey,  he  has  the  better  title. 
An  ineffectual  attempt  at  confiscation,  super- 
vening upon  the  chancery  proceedings,  cannot 
deprive  tnose  proceedings  ot  legal  validity. 

Thp  decree  of  the  Circuit  Court  must  be  re- 
versed. 
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WILLIAM  H.  REED,  William  Barnes,  ei  ol. 
(See  &  C.  11  Wall.  591-606.) 

Steamboat  hired  hy  the  United  States — when 
voyage  broken  up  —  compensation  of  —  when 
not  entitled  to  wages  of  pilot  and  crew. 

Where  the  owDers  of  a  steamboat  are  employed 
to  transport  a  cargo  of  military  sappUes  for  the 
United  States  at  a  per  diem  compensation,  the  true 
relation  of  the  United  States  to  the  adventure  was 
that  of  a  charterer  for  hire  and  shipper  of  the 
cargo. 

Where,  on  the  return  trip,  the  voyage  was  com- 
pletely broken  up  by  the  perils  of  navigation :  held, 
that  the  owners  were  entitled  to  the  agreed  per 
diem  compensation  for  the  time  It  would  have  re- 
quired for  the  steamboat  to  have  completed  the 
return  trip. 

The  owners  of  the  steamboat  were  not  entitled  to 
pay  for  the  wages  of  a  pilot  and  crew  sent  to  the 
place  where  the  steamboat  was  aground,  to  get  her 
afloat  and  brmg  her  down  the  river,  although  the 
owners  of  the  steamboat  consulted  with  the  quar- 
ter master  before  they  dispatched  the  pilot  and 
crew  to  the  scene  of  the  disaster. 

[No.  144,  225.] 
Argued  Apr.  IS,  1870.      Decided  May  J,  1871. 

CROSS  appeals  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
eourt  below,  by  the  first  appellants,  to  recover 
money  alleged  to  be  due  them  from  the  United 
Stat^  for  the  use  of  a  certain  steamer,  and  for 
certain  expenses  connected  with  the  same.  Judg- 
ment having  been  given  for  the  claimants  for  a 
part  of  their  claim,  they  took  an  appeal  to  this 
court.  The  United  States  also  took  a  cross  ap- 
peal from  the  same  judgment,  the  opinion  upon 
the  decision  of  which  immediately  follows  this 
case,  with  which  that  one  was  argued. 

This  case  is  fully  stated  by  the  court. 

Messrs.  Wm.  LAwrenca  and  R,  J.  Atkin- 
son for  appellants. 

Messrs.  Amos  T.  Ackarmaiif  Atty.  Oen., 
and  T.  H.  Talbot»  Asst.  Atfy.  Oen.,  for  ap- 
pellees. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court  in  No.  144: 

Affreightment  contracts  are  of  two  kinds, 
and  they  differ  from  each  other  very  widely  in 
their  nature  as  well  as  in  their  terms  and  legal 
effect. 

Charterers  or  freighters  may  become  the  own- 
ers for  the  voyage  without  any  sale  or  purchase 
of  the  ship,  as  in  cases  where  they  hire  the 
ship  and  have  by  the  terms  of  the  contract,  and 
assume  in  fact,  the  exclusive  possession,  com- 
mand, and  navigation  of  the  vessel  for  the  stip- 
ulated vojrage.  But  where  the  general  owner 
retains  the  possession,  command  and  naviga- 
tion of  the  snip,  and  contracts  for  a  specified 
voyage,  aa,  for  example,  to  carry  a  cargo  from 
one  port  to  another,  tne  arrangement  in  contem- 
plation of  law  is  a  mere  affreightment  sounding 
601*]  in  contract,  and  not  a  demise  of  the  *ves- 
sel,  and  the  charterer  or  freighter  is  not  clothed 
with  the  character  or  legal  responsibility  of 
ownership.  Donahue  v.  Kettell,  1  Cliff.  1.37; 
The  Volunteer.  1  Sumn.  661 ;  Drinkwater  v.  The 


Spartan,  1  Ware,  153;  Orade  v.  Palmer,  8 
Wheat.  605;  Clarkson  v.  Edes,  4  Cow.  470;  Tag- 
gard  v.  Loring,  16  Mass.  336;  Christie  v.  LeunSp 
2  Brod.  k  B.  410. 

Unless  the  ship  herself  is  let  to  hire,  and  the 
owner  parts  with  the  possession^  command  and 
navigation  of  the  same,  the  charterer  or  freight- 
er  is  not  to  be  regarded  as  the  owner  for  the 
voyage,  as  the  master,  while  the  owner  retains 
the  possession,  command  and  navigation  of  the 
ship,  is  the  agent  of  the  general  owner,  and  the 
mariners  are  regarded  as  in  his  employment, 
and  he  is  responsible  for  their  conduct.  Put- 
nam V.  Wood,  3  Mass.  481. 

Courts  of  justice  are  not  inclined  to  regard 
the  contract  as  a  demise  of  the  ship  if  the  end 
in  view  can  conveniently  be  accomplishe<l  with- 
out the  transfer  of  the  vessel  to  tne  charterer, 
but  where  the  vessel  herself  is  de;niKed  or  let 
to  hire,  and  the  general  owner  parts  with  the 
possession,  command  and  navigation  of  the  ship, 
the  hirer  becomes  the  owner  during  the  term  of 
the  contract,  and  if  need  be  he  may  appoint  the 
master  and  ship  the  mariners,  and  he  becomes 
re$iponsibIe  for  their  acts.  Sherman  v.  Fream, 
30  Barb.  478;  Reeve  v.  Davis.  1  Ad.  &  K.  312; 
Frazpr  v.  Marsh,  13  East.  238;  Marcantier  v. 
Ches.  Ins.  Co.  8  Cranch,  30;  1  Pars.  Ship.  278; 
Campbell  v.  Perkins,  8  N.  Y.  430. 

On  the  first  day  of  June,  1805,  the  assistant 
quartermaster  of  the  United  States,  stationed 
at  St.  Louis,  applied  to  the  plaintiffs,  as  the 
owners  of  the  steamboat  Belle  Peoria,  to  trana- 
port  a  cargo  of  military  supplies  from  that  port 
to  Fort  Berthold,  but  the  owners  of  the  steam- 
boat declined  on  account  of  the  lateness  of  the 
season.     He  then  ordered  them  to  prepare  for 
the  trip,  and  informed  them  that  in  ease  of  re- 
fusal tne  steamboat  would  be  impressed.     They 
Erotented.  but  under  the  orders  given  got  the 
Dat  in  readiness,  put  the  cargo  on  board,  and 
on  the  3d  of  June,  1805,  left  St.  Louis  for  the 
place  of  destination  where  the  steamboat   ar- 
rived •on  the  22d  of  July  following.    [*602 
when  she  discharged  her  cargo^  and  on  the  24tb 
of  the  same  month  started  down  the  river  on 
her  return  trip.    She  proceeded  for  two  days  in 
safety,  when  a  high  wind  **sprung  up.*'  and  in 
attempting  to  land  she  was  blown  ashore  and 
grounded.     All  efforts  to  get  her  off  proved  un- 
availing, and  believing  it  impossible  to  do  so  un- 
til a  rise  should  occur  in  the  river,  the  master, 
and  most  of  the  other  officers  and  crew  decided 
to  return,  leaving  on  board  the  mate,  one  en- 
gineer and  three  watchmen  to  take  care  of  the 
boat,  aided  by  a  military  guard  detailed  and 
sent  from  Fort  Rice  by  the  officer  in  command 
at  that  post.     Information  that  the  steamboat 
was  aground  reached  the  owners  at  St.  T^uIa  on 
the  10th  of  August,   1865,  but  she  remained 
aground  until  the  15th  of  April  of  the  next 
year,  when  she  was  swept  off  by  an  ice  freshet 
in  the  river  and  totally  destroyed.     When  the 
assistant  quartermaster  ordered  the  owners  to 
prepare  for  the  trip,  he  fixed  the  per  diem  com- 
pensation of  the  boat  at  $272.  which  appears 
to  have  been  satisfactory  to  the  ouners,  as  they 
were  paid  at  that  rate  to  the  time  they   re- 
ceived information   of  the  disaster,  and    they 
have  presented  no  claim   for  any  greater   al- 
lowance for  that  period  of  time.     Tliey   were 
also  paid  at  the  rate  of  $101  per  day  from  the 
said  10th  of  August  to  the  30th  of  Senteraber 
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in  the  same  year^  covering  the  period,  as  stated 
in  the  finding,  that  thp  mate,  engineer  and  the 
three  watchmen  remained  on  bmtrd  after  the 
master  and  the  rest  of  the  oflicers  and  crew  re- 
tamed.  Vouchers  were  also  issued  to  the  plain-, 
tiffs  at  the  rate  of  $80  per  day  from  the  30th 
of  September  of  the  same  year  to  the  30th  of 
November  following,  but  those  vouchers  have 
never  been  paid  or  recognized,  and  the  plain- 
tiffs sued  the  United  States  for  the  amount  of 
those  vouchers  and  for  compensation  for  the 
use  of  the  steamboat  at  the  same  rate  from  the 
time  the  last  voucher  was  issued  to  the  time 
when  the  steamboat  was  swept  off  from  the 
place  where  she  was  grounded  by  the  ice  freshet 
u  the  river  and  totally  destroyed. 

Although  the  plaintiffs  objected  to  the  order 
of  the  quartermaster  at  the  time  it  was  given, 
603*]  still  it  is  quite  evident  *that  they  ulti- 
^nately  consented  to  perform  the  service  as  mat- 
ter of  contract,  and  that  they  were  content  to 
receive  the  per  diem  compensation  fixed  by  the 
assistant  quartermaster  at  the  time  he  gave  the 
order.  Abundant  confirmation  of  that  view  is 
found,  if  any  be  needed,  in  the  fact  that  they 
voluntarily  accepted  the  prescribed  per  diem 
compensation  from  the  commencement  of  the 
trip  to  the  10th  of  August  following,  when  they 
received  information  of  Mie  disaster,  which  was 
at  the  time  when  the  master  and  all  the  steam- 
boat's company,  except  the  mate,  one  engineer 
and  three  watchmen  returned  to  the  port  of 
departure,  and  that  the  plaintiffs  make  no 
claim  for  any  additional  compensation  during 
that  period.  Compulsion  is  not  set  up  by  the 
plaintiffs  and,  if  it  was^  the  theory  could  not 
be  supported,  bs  the  jurisdiction  of  the  court  of 
claims  does  not  extend  to  torts.  They  have 
also  been  paid  for  tie  value  of  the  steamboat, 
and  also  a  per  diem  compensation  of  $101  per 
day  from  the  10th  of  August  to  the  30th  of 
September,  which  is  the  <uite  when  the  mate, 
engineer,  and  the  three  watchmen  also  left  the 
steamboat  and  returned  to  St.  Louis.  No  addi- 
tional compensation  is  claimed  for  that  period, 
but  they  claim  for  the  amount  of  the  vouchers 
issued  at  the  rate  of  $80  per  day  for  the  two 
months  next  succeeding  that  period,  and  at  the 
same  rate  from  the  end  of  tnat  period  to  the 
15th  of  April  in  the  following  year,  when  the 
gtcamboat  was  swept  off  by  the  ice  freshet  and 
was  totally  destroyed. 

Judgment  was  rendered  for  the  claimants  for 
eertain  moneys,  not  involved  in  this  appeal, 
which  were  expended  by  them  in  efforts  to  save 
the  steamboat,  but  the  petition,  so  far  as  re- 
spects the  per  diem  compensation,  was  dis- 
missed, and  the  claimants  appealed  to  this 
court. 

Throughout  the  litigation  the  plaintiffs  have 
prosecuted  their  claim  as  a  matter  of  contract, 
and  it  is  quite  clear  that  it  could  have  no  other 
foundation  in  the  court  where  the  suit  was 
brought  and,  of  course,  it  must  depend  upon 
the  proper  application  of  the  principles  of  com- 
mercial law  to  the  facts  of  tne  case  as  found 
bj  the  court  of  claims. 

By  the  terms  of  the  contract,  they  were  to 
604*1  carry  the  cargo  *of  military  supplies 
from  the  port  of  St.  Louis  up  the  Missouri  river 
to  Fort  Berthold  for  $272  per  day  during  the 
voyage,  including  the  return  trip  as  well  as  the 
trip  to  the  place  of  destination,  in  full  compen- 
11  Wall. 


sation  for  the  entire  services.  By  necessary 
implication  the  plaintiffs  were  to  victual  and 
man  the  steamboat  and  keep  her  in  a  seaworthy 
condition,  and  in  contemplation  of  law  they  re- 
tained the  possession,  control,  and  navigation  of 
the  steamtKMit,  as  the  master  was  one  of  their 
own  selection  and  the  crew  were  in  their  own 
employment,  and  they  were  responsible  for 
their  conduct.  Steamers-  require  fuel  as  a 
means  of  creating  motive  power,  and  it  is  quite 
obvious  that  it  was  the  duty  of  the  plaintiffs 
to  supply  the  steamboat  with  fuel  for  that  pur- 
pose as  well  as  provisions  for  the  officers  and 
crew,  and  that  the  master  was  their  agent  and 
not  the  agent  of  the  charterers.  Well-founded 
doubts  cannot  be  entertained  upon  that  subject, 
and  if  those  conclusions  of  fact  are  correct, 
then  it  follows  as  a  conclusion  of  law  that  the 
plaintiffs,  as  the  general  owners  of  the  steam- 
t>oat,  were  also  the  owners  for  the  voyage,  and 
that  the  true  relation  of  the  United  States  to 
the  adventure  was  that  of  a  charterer  for  hire 
and  shipper  of  the  cargo.  Saville  v.  Campion, 
2  B.  ft  Aid.  510. 

Through  the  assistant  quartermaster  at  St. 
Louis  the  United  States  put  the  cargo  on  board 
the  steamboat,  at  a  fixed  per  diem  oompensa^ 
tion  during  the  round  trip,  for  transporting  the 
military  supplies  constituting  the  cargo  to  the 
place  of  destination,  the  steamboat  having  the 
right  to  take  a  return  cargo  from  other  ship- 
pers or  to  return  in  ballast,  at  the  election  of 
her  owners.  She  performed  the  trip  up  the  river 
and  delivered  the  cargo  in  good  conoition  and 
started  on  the  return  trip,  the  United  States, 
as  the  charterers^  having  no  further  interest  in 
the  voyage  except  that  the  steamboat  should  re- 
turn to  the  port  of  departure  without  delay. 
All  sea  risks  were,  unquestionably,  upon  the 
owners  of  the  steamboat,  as  they  were  tne  own- 
ers for  the  voyage  as  well  as  the  owners  in 
fact,  and  the  record  shows  that  they  must  have 
so  understood  their  own  rights,  as  the  state- 
ment *in  the  record  is  that  whai  they  [*606 
received  information  of  the  disaster  "they  made 
their  protest  in  order  to  cover  the  insurance." 

Suggestions  nuiy  be  made  that  the  act  of  the 
United  States  in  paying  for  the  value  of  the 
steamboat  after  she  was  swept  off  by  the  ice 
freshet  and  destroyed  is  inconsistent  with  the 
theory  that  they  were  merely  the  charterers  for 
hire,  and  that  the  plaintiffs  were  the  owners 
for  the  voyage  as  well  as  the  owners  in  fact, 
hut  the  adjudication  of  the  third  auditor  can- 
not change  the  rights  of  the  parties  in  respect 
to  any  matters  not  within  his  jurisdiction. 
0  Stat,  at  L.  415.  Whether  that  adjudication 
was  correct  or  incorrect  is  not  a  question  in 
this  case,  and  it  is  only  referred  to  as  showing 
that  it  cannot  have  any  weight  in  the  decision 
of  the  case  before  the  court. 

Freight,  it  is  said,  cannot  be  earned  unless 
the  vovage  is  performed  and  the  cargo  is  deliv- 
ered ;  but  the  voyage  in  this  case,  so  far  as  re- 
spects the  cargo,  was  performed,  and  the  cargo 
was  duly  delivered  to  the  consignees,  and  to 
that  extent  the  freight  was  earned;  but  the 
plaintiffs  were  entitled,  under  the  contract,  to 
the  same  per  diem  compensation  durine  the  re- 
turn trip  in  case  it  was  performed  without  un- 
necessary delay,  and  it  may  be  that  the  United 
States  could  not  have  claimed  any  deduction 
from  the  agreed  compensation  if  the  inter r up- 
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tion  in  the  voyage  had  bi»en  only  a  temporary 
one,  and  the  master,  when  the  cniiHe  of  inter- 
ruption had  been  removed  or  overcome,  had  pro- 
ceeded with  the  Rteambont  to  the  return  port. 
Whatever  repairs  became  necessary  in  con- 
MHjuencf  of  tlie  di^a^ter  wouhl  have  been  a 
charge  to  the  steamboat  or  her  owners,  but  it 
may  be  that  the  plaintiffs  would  have  lurn  en- 
titled to  the  a^reod  compensation  for  the  days 
spent  4n  executing  the  repairs  as  well  as  for  the 
days  actually  spent  in  the  return  trip,  but  it  is 
not  necessary  to  decide  those  questions  in  this 
case,  and  the  court  doe<«  not  express  any  de- 
cided opinion  upon  the  subject.  Abb.  Ship.  43; 
I/a  whins  v.  TinzcH,  .5  Ell.  &  Bl.  883;  Havelock 
V.  Geddca,  10  East,  555. 

606*]      *13ut  the  interruption  in  the  voyage 
was  not  merely  a  temporary  one  in  any  proper 
sense  of  the  term.     On  the  c<mti-ary,  the  vovage 
was  completely  broken  up,  as  fully  appears  from 
the  fact  that  the  master  and  all' the  crew  ulti- 
mately abandoned  the  steamboat,  leaving  her 
where  she  was  stranded,  and  that  she  remained 
there  until  the  15th  of  April  of  the  next  year, 
when  she  was  swept  off  by  the  ice  freshet  and 
became  n  total  loss.     Broken  up,  as  the  voyage 
was,  by  the  perils  of  navijrjntion.  no  doubt  is  en- 
tertained that  the  plaint iffs  were  entitled  to  the 
agreed  per  diem  compensation  to  that  time,  and 
to  such  furthe.-  allowance  at  the  same  rate  and 
for  such  additional  time  as  it  would  have  re- 
quired for  the  steamboat  to  have  completed  the 
return  trip.     They  had  performed  the  whole  of 
the  stipulated  service  for  the  United  .States  and 
had  delivered  the  cargo  to  the  assignees,  and 
were  proceeding  on  the  return  trip  in  good  faith, 
when  the  voyage  was  broken  up  by  causes  be- 
yond their  control  and  without  any  fault  on 
their  part  or  on  the  part  of  the  master  or  crew. 
Unless  a  carrier  assumes  the  risk  of  all  con- 
tingencies, he  is  not  liable  liecause  he  fails  to 
perform   what  is   rendered   impossible  by  the 
perils  of  the  sea.     Such  events  as  are  known  as 
the    accidents    of    major    force,    or    fortuitous 
events,  or  the  acts  of  God,  always  constitute  an 
implied   condition   in   everv   such   engagement. 
The  Eliza,  Davie,  Adm.  318.     Neither  party  is 
At  liberty  to  abandon  the  contract  without  the 
consent  of  the  other,  or  without  legal  cause, 
and  such  cause  must  not  be  one  procured  or 
occasioned  by  the  fault  of  the  party  who  relies 
upon  it.     Clark  v.  Insurance  Co.  2  Pick.  108. 

Different  views  have  been  expressed  by  differ- 
ent courts  as  to  the  effect  of  a  temporary  inter- 
ruption of  a  voyage  upon  the  rights  of  the 
owner  of  the  ship  and  the  shipper  or  charterer; 
but  the  rule  seems  to  be  well  settled,  that  when 
the  voyage  is  broken  up  by  a  sea  peril,  that 
neither  the  shipper  nor  the  charterer  is  in  gen- 
eral liable  to  the  ship-owner  beyond  the  time 
when  the  peril  occurred ;  but  that  rule  is  more 
particularly  applicable  in  cases  where  the 
607*]  transportation  of  •the  cargo  is  not  com- 

Slete,  and  it  cannot  be  applied  at  all  to  the  case 
pfore  the  court  without  considerable  qualifica- 
tion.     Palmer  ▼.  Lorillard,  16  Johns.  352. 

Reasonably  construed,  the  contract  gives  the 
plaintiff  the  agreed  per  diem  compensation 
from  the  commencement  of  the  voyage  until  the 
aaroe  was  broken  up,  including  also  so  many 
days  in  addition  as  would  have  been  spent,  if 
nodisaster  had  ooe\irred.  in  completing  the  re- 
turn trip.  Ap]>ly  that  rule  to  the  case,  and  it 
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is  clear  that  the  judgment  of  the  court  below 
must  be  aflirmed,  as  the  United  States,  upon 
the  most  liberal  computation,  have  paid  more 
than  the  contract  would  entitle  the  plaintiffs  to 
demand.  Payment  was  made  to  the  time  when 
the  mate,  engineer,  and  three  watchmen  re- 
turnetl  home,  and  the  plaintiffs  have  no  right  to 
claim  anything  more. 
Judf/innit  afjirpicd. 

Mr.  Justice  ClilTord  delivered  the  opinion 
of  the  court  in  Xo.  225: 

Supplies  for  the  military  senice  were  trans- 
ported by  the  appellees  from  St.  Louis  up  the 
Missouri  river  to  Fort  Berthold.  as  more  fully 
explained  by  the  court  in  the  case  iust  decided. 
They  weie  the  owniers  of  the  steamboat  Belle 
Peoria,  and  it  appears  by  the  findings  in  the 
court  below  that  the  assistant  Quartermaster  at 
that  station,  on  the  first  day  of  June.  1855.  ap-. 
plied  to  them  to  take  such  a  cargo  and  trans- 
port it  to  that  place.  Objections  were  made  by 
the  owmers  of  the  steamboat,  as  explained  in  the 
preceding  case:  but  they  put  the  cargo  on 
board,  and  on  the  third  of  the  same  month 
started  on  the  upward  trip,  and  it  appears  that 
they  made  the  trip  in  safety,  delivereif  the  cargo 
to  the  consignees,  and  without  any  unnecessary 
delay  started  on  the  -return  trip.  Two  days 
after  they  started  on  the  return  trip  the  stearin- 
boat  encoimtercd  a  high  wind,  and  while  thow? 
in  charge  of  her  were  endeavoring  to  land  she 
was  blown  aground  and  became  fast.  All  efforte 
to  get  her  off  proving  ^unavailing,  the  [*608 
officers  and  crew,  except  the  mate,  one  engineer, 
and  three  watchmen,  left  her  and  returned  to 
the  port  of  departure.  By  the  findings,  it  ap- 
pears that  the  mate,  one  engineer,  and  three 
watchmen  remained  on  board  to  the  30th  of 
September  of  the  same  year,  when  they  also 
left  the  steamer  and  returned. 

Claim  was  made  by  the  present  appellees,  in 
the  case  just  decided^  for  compensation  for  the 
service  performed  in  addition  to  what  they  had 
received;  but  it  is  unnecessarv  to  enter  into 
any  of  those  details,  except  to  say  that  the  boat 
remained  aground  until  the  15th  of  April  of  the 
following  year,  when  she  was  swept  off  by  an 
ice  freshet,  and  was  totally  destroyed.  Before 
that  occurred,  however,  the  owners  of  the 
steamboat  dispatched  a  pilot  and  crew  up  the 
river  to  the  place  where  the  steamboat  was 
aground,  to  get  her  afloat  and  bring  her  down 
the  river,  but  the  steamboat  had  been  swept  off 
and  destroyed  three  days  before  they  arrived  at 
the  place  of  the  disaster.  Expenses*,  of  course, 
were  incurred  for  the  wages  of  the  pilot  and 
crew,  and  for  provisions  and  transportation, 
and  the  court  below  found  that  those  expenses 
amounted  to  the  sum  of  $2,500.  and  for  that 
sum  the  court  of  claims  rendered  judgment  for 
the  appellees,  and  the  United  States  appealed 
to  this  court. 

Apart  from  what  appears  in  the  opinion  d<^- 
livered  in  the  other  appeal,  the  only  facts  found 
by  the  court  below  in  support  of  the  claim  are 
what  is  exhibited  in  the  following  statement: 
"These  persons,  meaning  the  pilot  and  crew, 
were  sent,  after  consultation  with  •the  quarter- 
master at  St.  Louis,  and  for  the  purpose  of 
protecting  the  interests  of  the  United  States 
as  well  as  those  of  the  claimants." 
Unless  the  United  States,  in  contemplation  of 
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law,  ^•ere  the  owucrs  of  the  steamhoat  for  the 
voyage,  they  had  no  property  interests  in  the 
stranded  steamboat,  as  the  cargo  had,  two  da^s 
before  the  disaster  occurred,  been  safely  dis- 
charged at  the  place  of  destination  and  duly 
delivered  to  the  consignees.  They  were  not 
owners  for  the  voyage,  as  the  court  has  just 
decided,  so  that  if  the  statement  is  founded 
609*]  'on  that  theory  it  is  error,  and  entitled 
to  no  weight;  and  if  not  founded  on  that  the- 
ory, it  does  not  appear  to  rest  on  any  substan- 
tial foundation,  as  the  court  has  decided  in  the 
other  appeal  that  the  appellees,  as  the  general 
ov^ners  and  owners  for  the  voyage,  assumed  all 
risks  from  sea  perils  for  the  entire  trip. 

Temporary  delays,  if  any  had  occurred, 
might  have  increased  the  per  diem  compensa- 
tion which  the  United  States  had  agreed  to 
pay;  but  the  voyage  had  been  broken  up  and 
frustrated  more  than  six  months  before  the 
pilot  and  crew  were  sent  to  the  place  of  the  dis- 
afiter  for  the  purpof«e  of  g^ttiug  the  steamboat 
afloat.  Suppose,  however,  that  it  could  be  ad- 
mitted that  the  United  States  had  some  prop- 
erty interests  in  the  steamboat,  still  the  admis- 
sion would  not  benefit  the  appellees,  as  it  is 
perfectly  clear  that  tike  assistant  quartermaster 
had  no  authority  to  bind  the  United  States  in 
any  such  arrangement.  He  did  not  attempt  to 
make  any  contract,  and  nothing  of  the  kind  can 
be  inferred  from  the  finding  of  the  court,  even  if 
it  be  coiQpetent  for  this  court  to  make  infer- 
races  to  support  the  judgment,  which  is  not  ad- 
mitted. All  that  is  found  is  that  the  owners 
of  the  steamboat  consulted  with  the  quarter- 
roaiiter  before  they  dispatched  the  pilot  and 
erew  to  the  scene  of  the  disaster,  which  falls 
Tery  far  short  of  evidence  to  prove  a  contract, 
even  if  the  quartermaster  had  been  invested 
with  authority  for  any  such  purpose.  Viewed 
in  any  light,  the  record  does  not  show  any  legal 
foundation  for  the  judgment. 

Judgment  reversed,  and  the  catiae  remanded^ 
tcUh  directions  to  dismiss  the  petition. 


610*]  •ELIJAH  M.  DUNPHY,  Appt,, 

V, 

T.  H.  KLEINSCHMIDT  and  Charles  E.  Duer. 

(Sec  &  C  11  Wall.  610-616.) 

Legislature  of  territory,  potter  of — chancery 
case  in  territorial  court,  hou>  tried — decree 
in  equity — action  at  laic. 

The  lesislature  of  Montana  territory  has  no  pow- 
9T  to  pass  any  law  in  contraveotlon  of  tbe  Con- 
stltntion  of  toe  United  States  or  which  shall  de- 
prlre  the  supreme  and  district  courts  of  the  terri- 
torr  of  chancery  as  well  as  ouimon-Iaw  Jurisdiction. 

A  chancery  case  In  such  territorial  courts,  should 
have  been  tried  as  a  chancery  case  by  the  modes  of 
proceeding  known  to  courts  of  equity. 

In  an  equitable  proceeding,  a  decree  of  damages 
cannot  be  rendered  against  a  defendant  who  is  al- 
leged to  have  taken  a  frauddlent  assignment  of 
property.  The  decree  against  him  must  be  a  decree 
for  an  account 

If  the  complainant  wishes  to  make  htm  answer- 
able in  damages,  he  must  sue  for  damages  In  an 
action  at  law. 

[No.  148.] 
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The  judgment  creditor's  bill  was  filed  in  this 
case  by  the  appellees,  in  the  territorial  district 
court,  Gallatm  county,  Montana  territory,  for 
the  cancelation  of  a  certain  mortgage  and  as- 
signment,  and  for  other  relief.  By  stipulation, 
the  venue  was  changed  to  Lewis  &,  Clarke 
county.  A  decree  having  been  entered  in  favor 
of  the  complainants,  |,he  respondent  took  an 
appeal  to  the  supreme  court  of  the  territory, 
by  which  the  said  decree  was  affirmed;  where- 
upon the  respondent  took  a  further  appeal  to 
this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs,  !•.  Trambull  and  W.  F.  Saunders^ 
for  appellant: 

The  case  seems  to  have  been  tried  in  the 
court  below,  partly  as  an  action  at  law  and 
partly  as  a  proceeding  in  chancery;  and  the 
record  is  as  confused  as  are  the  statutes  of 
Montana,  which  mix  up  equity  and  common- 
law  proceedings  in  the  same  case.  The  decree 
is  a  judgment  of  $35,737.50,  in  favor  of  different 
plaintiffs,  jointly,  who  claim  different  amounts 
under  distinct  and  separate  judgments.  It  is 
uncertain  in  that  it  directs  the  judgment  to  be 
credited  by  the  money  in  the  possession  of  the 
receiver,  without  specifying  how  much  that  is; 
nor  does  th<»  record  contain  any  order  appoint- 
ing a  receiver. 

The  record  contains  no  report  from  the  re- 
ceiver, altliough  it  does  show,  by  the  adiui^Hion 
of  one  of  the  plaintiffs,  that  certain  flour  went 
into  his  hands,  but  when  or  how  much,  no- 
where appears. 

The  decree  is  uncertain  and  the  record  does 
not  furnish  the  means  of  making  it  certain, 
and  it  should  be  reversed  for  that,  if  for  no 
other  cause. 

Section  13  of  the  organic  act  of  Montana 
territory  declares  ''that  the  Constitution,  and 
all  laws  of  the  United  States  which  are  not 
locally  inapplicable,  shall  have  the  same  force 
and  effect  within  the  said  territory  of  Montana 
as  elsewhere  within  the  United  States."  13 
Stat,  at  L.  91. 

Section  9  of  the  organic  act  declares  '*that 
the  said  supreme  and  district  courts,  respee- 
tively,  shall  possess  chancery  as  well  as  com- 
mon-law jurisdiction."     13  Stat,  at  L.  89. 

The  laws  of  the  United  States^  in  conferring 
jurisdiction  on  the  Federal  courts,  make  a  dis- 
tinction between  suits  at  common  law  and  in 
equity,  to  the  same  effect  as  is  made  in  the 
organic  act  of  Montana  in  the  organization  of 
the  'territorial   courts. 

In  construing  these  laws,  this  court  has  said : 
'The  Constitution  and  laws  of  the  United 
States  and  the  acts  of  Congress  reco^ize  and 
establish  the  distinction  between  law  and 
equity.  The  remedies  in  the  courts  of  the 
United  States  are^  at  common  law  or  in  equity, 
not  according  to  the  practice  of  the  state 
courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  de- 
rtned  in  that  country  from  which  we  derive  our 
knowledge  of  these  principles.  And  although 
the  forms  of  proceeding  and  practice  in  the 
state  courts  shall  have  been  adopted  in  the  cir- 
cuit courts  of  the  United  States,  yet  the  adop- 
tion of  the  state  practice  must  not  be  under- 
stood as  confounding  the  principles  of  law  and 
equity,  nor  as  authorizing  legal  and  equitable 
claims  to  be  blended  toother  in  one  suit.'* 
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ThompBon  v.  Railroad  Co,  6  Wall.  137,  18  L. 
ed.  7U7;  Robinson  v.  Campbell,  3  Wheat.  212; 
McCollum  y.  Eager,  2  How.  64;  Noonan  v.  Lee, 
2  Black,  500,  17  L.  ed.  281;  Bennett  v.  Butter- 
worth,  11  How.  674;  Payne  v.  Hook,  7  Wall. 
430,  19  L.  ed.  261. 

"Wherever  a  case  in  equity  may  arise  and 
be  determined,  the  san^e  principles  of  equity 
must  be  applied  to  it." 

Neves  v.  Scott,  13  How.  272. 

Tested  by  these  decisions,  it  may  well  be 
questioned  whether  so  much  of  the  Montana 
statutes  as  abolishes  all  distinction  between 
cases  at  law  and  in  equity,  and  requires  issues 
of  fact  to  be  tried  by  a  jury,  is  not  inoperative 
and  void.  If  valid,  it  was  error  to  submit  only 
part  of  the  issues  of  fact  to  a  iury.  At  all 
events,  when  a  case  comes  here,  this  court  will 
look  to  the  subject-matter  of  the  suit,  and  if  it 
be  of  an  equitable  character,  will  dispose  of  the 
case  according  to  the  principles  and  practice 
of  the  high  court  of  chancery  in  England,  as 
they  have  been  modified  by  its  rules.  "The 
laws  or  practice  of  the  territory  cannot  regu- 
late the  process  by  which  this  court  exercises 
its  appellate  power." 

Brewster  v.  Wakefield,  22  How.  128,  16  L. 
ed.  304. 

The  subject-matter  of  this  suit  is  clearly  one 
of  equitable  jurisdiction,  and  if  the  proceedings 
have  not  been  according  to  the  principles  and 
practice  of  equity,  as  established  by  this  court, 
the  decree  must  be  reversed.  The  decree  does 
not  profess  to  be  based  upon  evidence  submitted 
to  the  Chancellor  and  contained  in  the  record, 
but  upon  the  verdict  of  nine  of  twelve  jurors, 
on  only  part  of  the  issues  involved  in  the  case. 

It  was  held  by  the  supreme  court  of  Mon- 
tana, that  the  territorial  statute,  giving  the 
same  force  and  effect  to  a  verdict  of  three 
fourths  of  a  jury  as  if  it  were  rendered  by  the 
whole  jury,  was  repugnant  to  article  7  of  the 
amendment  to  the  Constitution  of  the  United 
States,  so  far  as  it  related  to  suits  at  common 
law,  but  that  such  a  verdict  was  good  in  an 
equity  proceeding. 

That  the  term  "trial  by  jury,"  in  so  far  as  it 
regarded  the  number  of  the  jui7»  and  the  una- 
nimity of  the  verdict,  had  a  definite  and  specific 
meaning  at  the  time  the  Constitution  was 
adopted,  cannot  be  doubted.  "Verdict  is  the 
unanimous  decision  made  by  a  jury."  Bac. 
Abr.,  title.  Verdict. 

"If  the  jurors  do  not  all  agree  in  a  verdict, 
the  verdict  is  bad." 

Bac.  Abr.,  title.  Verdict,  letter  F ;  3  Bl.  Com., 
376;  Parsons  v.  Bedford,  3  Pet.  433. 

It  is  beyond  the  power  of  the  legislature  of 
Montana,  or  Congress  even,  materially  to 
ehanse  the  character  of  a  jury,  as  it  was  under- 
stood at  the  time  the  Constitution  was  adopted. 
"The  number  of  jurors  cannot  be  diminished, 
nor  a  verdict  authorized  short  of  a  unanimous 
concurrence  of  all  the  jurors." 

Work  V.  OMo,  2  Ohio  St.  306. 

It  is,  however,  conceded  that  the  subject- 
matter  of  this  6uit  is  of  an  equitable  character ; 
but  the  issues  which  were  submitted  to  the 
iury  were  issues  which,  according  to  the  course 
of  the  English  Chancery  practice^  as  adopted  by 
the  Supreme  Court,  could  onlv  be  tried  in  a 
rourt  of  law.  In  a  court  of  chancery  there  is 
no  jur;^,  and  when,  in  the  opinion  of  the  chan- 
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eel  lor,  matters  of  fact  are  involved  in  a  auit 
which  ought  to  be  passed  upon  by  a  jury,  the 
practice  is  to  direct  a  feign^  issue  to  be  made 
up,  and  it  is  sent  to  a  common-law  court  for 
trial.  On  the  trial  of  this  issue  in  the  com- 
mon-law court,  questions  of  law  in  regard  to 
the  admissibility  of  evidence  and  otherwise  are 
raised  and  decided  by  the  commoun-law  jud^, 
and  the  case  is  proceeded  with  in  the  same 
manner  as  any  otner'suit.  2  Johns.  Ch.  Pr., 
1085,  and  notes. 

The  jury  impaneled  is  a  jury  in  a  common- 
law  court,  it  is  sworn  to  try  an  issue  pending^ 
in  that  courts  and  the  constitutional  provision* 
in  regard  to  jury  trials  applies  to  it  just  as 
much  as  if  the  suit  had  not  originated  out  of 
chancery.  It  was,  doubtless,  competent  for  the 
chancellor  to  pass  upon  the  facts  of  this  case 
without  the  intervention  of  a  jury;  but  if  he 
sends  them  to  a  court  of  law,  to  be  determined 
by  a  jury,  it  must  be  to  such  a  jury  as  the  com- 
mon law'  provides.  To  refuse  the  motion  for  a 
new  trial,  and  base  a  decree  upon  the  verdict 
of  nine  jurors,  three  dissenting,  was  error. 

It  was  decided  by  this  court  in  Noonan  v. 
Lee,  2  Black,  609,  17  L.  ed.  281,  that  "the 
equity  jurisdiction  of  the'courts  of  the  United 
States  is  derived  from  the  Constitution  and 
laws  of  the  United  States.  Their  powers  and 
rules  of  decision  are  the  same  in  all  the  states. 
Their  practice  is  regulated  by  themselves,  and 
by  rules  established  by  the  Supreme  Court. 
'Hiis  court  is  invested  by  law  with  authority  to 
make  such  rules.  In  all  these  respects  th^ 
are  unaffected  by  state  legislation." 

In  the  case  of  "Orchard  v.  Eughes,  1  Wall.  77, 
17  L.  ed.  561,  it  was  held  that  a  ease  coming 
from  a  territorial  court  was  governed  by  the 
decision  in  the  case  of  Noonan  v.  Lee,  «upra. 
Treating  this  case  as  an  equitable  proceediin^, 
to  be  governed  by  the  chancery  practice  as  it 
prevails  in  the  United  States  courts,  unaf- 
fected by  territorial  legislation,  it  is  full  of 
errors. 

Messrs.  J.  O.  Broadl&oad,  F.  A*  Diok,  and 
A.  M.  Woodfolk,  for  appellees: 

It  will  doubtless  be  conceded  that  the  6th 
nud  7th  Amendments  to  the  Constitution  of  the 
United  States,  relative  to  trial  by  jury,  are  not 
restrictive  upon  states  or  state  legislation. 
The  only  question  then  is  whether  Congress  is 
prohibited  by  the  Constitution  from  conferring 
similar  powers  upon  a  territory.  If  the  power 
was  lawfully  conferred,  its  exercise  would  be 
lawful. 

It  is  dear  tTom  the  language  ol  the  consti- 
tutional provision,  that  it  refers  exclusively  to 
some  court,  either  state  or  Federal,  or  both. 
"In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  $20,  the  right  of  trial 
by  jury  shall  be  preserved."  It  does  not  pro- 
vide that  no  law  shall  be  passed  impairing  the 
right  of  trial  by  jury.  Its  language  is  like  the 
rule  of  some  court.  It  is  a  direct  restriction 
upon  the  judicial  department,  and  only  an  inci- 
dental restriction  upon  the  legislative,  to  the 
extent  that  it  legislates  for  the  government  of 
the  courts.  The  latter  clause  of  the  amend- 
ment is  still  more  explicit:  "And  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,"  etc. 

Hie  Authorities  leave  no  room  for  doubt  that 
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this  amendment  applies  exclusively  to  the  Fed- 
eral courts  under  tne  Constitution. 

Barron  v.  Baltimore^  7  Pet.  243;  Story, 
Const.  S9  1763  and  1773,  notes;  In  the  Matter 
of  Smith,  10  Wend.  449;  Murphy  v.  People,  2 
Cow.  815;  Livingston  v.  Mayor  of  N.  Y.  8 
Wend.  102;  R.  Co,  v.  Heath,  9  Ind.  559;  Bor- 
ing r.  WUUame,  17  Ala.  510;  Colt  v.  Eve$,  12 
Conn.  243;  Federalist,  No.  83. 

This  amendment,  then,  cannot,  in  any  man- 
ner, affect  territorial  courts.  They  are  in  no 
sense  Federal  courts  under  the  Constitution, 
but  are  exclusively  the  creatures  of  Congress. 

They  are  not  constitutional  courts,  but  legis- 
lative courts,  and  are  not  recognized  nor  pro- 
vided lor  by  the  Constitution.  The  Constitu- 
tion, consequently,  could  have  no  reference  to 
courts  that  have  no  constitutional  existence. 

Ina.  Co,  V.  Canter,  1  Pet.  541;  Benner  v. 
Farter,  9  How.  239;  Story,  Const.  S  1325; 
Const,  art.  iii.  S9  1»  2 ;  organic  act  of  Montana, 
§9. 

If  we  consider,  too,  the  original  design  of 
this  amendment,  it  is  still  more  manifest  that 
it  could  have  no  reference  to  the  courts  of  the 
territories.  It  sought  not  to  weaken  the  local 
governments,  either  state  or  territorial.  Its 
whole  object  was  to  check  and  fetter  the  power 
of  the  Federal  government,  in  its  action 
through  the  Federal  courts. 

But  this  action  is  a  bill  in  equity  (creditor's 
bill)  and  equity  cases  are  not  embraced  in  the 
pruvisioiis  of  the  Constitution  relative  to  trial 
by  jury. 

Story,  Const.  SS  1763,  1773;  Parsons  v.  Bed- 
ford, :i  Pet.  433. 

But  it  may  be  claimed  that  if  a  chancellor 
calls  a  jury  at  all,  it  must  be  a  common-law 
jury  of  twelve  men.  But  unless  the  Constitu- 
tion prevents,  a  territorial  legislature  can 
abolish  a  common-law  jury  by  statute,  aa  was 
done  in  this  case. 

I'nder  the  common  law,  the  chancellor 
might  have  tried  this  case  without  a  jury,  or 
he  could  have  referred  it  to  one  or  more  persons 
to  report  the  facts.  But  the  legislature  of 
Montana  has  made  fraud  a  question  of  fact, 
and  all  facts  triable  by  a  jury.  The  same  legis- 
lature has  provided  also  that  nine  men  on  the 
jury  might  find  a  verdict.  The  only  necessity 
lor  a  jury  at  all,  in  this  case,  has  been  imposed 
by  territorial  statutes,  and  those  statutes  pre- 
scribe what  the  jury  shall  be. 

In  submitting  special  issues  to  a  jury  in 
chancery  cases,  the  manner  of  proceeding  is  en- 
tirely under  the  control  of  the  court  of  equity, 
and  the  admission  of  evidence,  instructions  to 
the  jury,  etc.,  are  all  controlled  by  the  discre- 
tion of  the  chancellor. 

2  Dan.  Ch.  Pr.  4th  ed.  p.  1002;  Black  v. 
Skreve,  2  Beat.  457. 

The  ciuincellor,  also,  in  calling  and  organiz- 
ing the  jury,  was  properly  governed  by  the 
laws,  for  the  time  being  in  force,  in  the  terri- 
tory of  Montana,  2  Dan.  Ch.  Pr.  977. 

As,  too,  the  whole  object  of  the  chancellor,  in 
submitting  special  issues  to  the  jury,  is  not  to 
bind  the  court,  but  to  satisfy  its  conscience, 
his  approval  of  the  findings  of  a  jury  was  all 
that  was  necessary  to  ^ve  them  validity.  His 
spproval  made  the  findings  his  own.  The  chan- 
opllor,  in  his  discretion,  could  have  approved 
the  findings  of  even  a  less  number  than  nine  el 
II  Wall.  U.  8.,  Book  20. 


the  jury,  and  based  his  decree  thereon,  or  he 
might  have  made  his  own  findings,  regardless 
of  the  verdict  of  the  jury. 

Adams,  Eq.  Whart.  817;  Gress.  £q.  Ev.  401; 
Dunn  V.  Dunn,  11  Mich.  284;  Black  v.  Shreve, 
2  Beas.  457 ;  Lee  v,  Beaity,  8  Dana,  207. 

Mr.  Justice  Bradlej  delivered  the  opinion 
of  the  court: 

This  case  was  a  creditor's  bill,  filed  by  Klein- 
schmidt,  the  appellee,  against  Dunphy,  the  ap- 
pellant, and  one  Benajah  Morse,  surviving 
partner  of  Elkanah  Morse,  on  behalf  of  him- 
sell  and  all  other  judgment  creditors,  to  obtain 
satislaction  ol  a  judgment  recovered  by  Klein- 
schmidt,  on  the  12th  ol  March,  1868,  for  $16,- 
957.  The  bill  alleges  that  an  execution  issued 
on  the  judgment  was  returned  wholly  unsatis- 
fied, and  that  no  part  of  the  judgment  has  been 
paid.  It  then  charges  that  on  the  31st  of  Oc- 
tober, 1867,  Morse  and  his  brother  Elkanah, 
then  living,  executed  to  Dunphy  a  mortgage  to 
secure  the  payment  of  $30,000,  in  one  year  from 
date,  covering  property  to  the  amount  of  $70,- 
000,  including  a  ranch  in  the  county  of  GkiUa- 
tin,  containing  640  acres  of  land,  with  two 
thirds  of  the  crops,  and  all  the  stock  thereon, 
embracing  225  head  of  cattle  and  all  the  goods 
in  their  store  at  Gallatin,  together  with  the  lot 
and  storehouse,  a  ad  all  the  book  accounts  and 
evidences  of  debt  of  £.  &  B.  Morse.  The  bill 
states  that  at  the  time  of  executing  this  mort- 
gage, the  Morses  were  largely  indebted  to  dif- 
ferent persons,  and  'charges  that  it  was  [*G11 
made  to  hinder,  delay,  and  defraud  the  credit- 
ors of  the  firm,  and  was  not  accompanied  by 
change  of  possession;  but  that  the  Morses  con- 
tinue in  possession  for  several  months,  selling 
and  disposing  of  the  goods  for  their  own  bene- 
fit. It  further  chai^ges  that  the  Morses  did  not 
owe  Dunphy  any  such  amount  as  $30,000,  did 
not,  in  fact,  owe  him  over  $6,000  or  $7,000,  the 
balance  being  fictitious,  and  both  Dunphy  and 
the  Morses  had  acknowledged  as  much  to  dif- 
ferent persons.  The  bill  further  charges  that, 
hy  means  of  this  fraudulent  mortgage  and  fic- 
titious indebtedness,  Dunphy  hi^  prevent.ed 
the  plaintiff  and  other  judgment  creditors  ol 
E.  &  B.  Morse  from  collecting  their  just  de- 
mands; that  Dunphy  had  claimed  title  to  the 
property  under  the  mortgage,  and  had  forbid- 
den the  sheriff  to  levy  upon  it,  and  that,  con- 
sequently the  sheriff  had  refused  to  do  so,  and 
that  Morse  and  Dunphy  were  engaged  in  run- 
ning off  the  property,  and  Dunphy  had  already 
realized  more  than  $30,000  therefrom.  Tlie 
bill  prays  that  the  mortgage  may  be  declared 
fktiudulent  and  void;  that  a  receiver  may  be 
appointed  to  hold  the  property,  and  that  if 
wnat  was  left  should  not  be  sufficient  to  satis- 
fy the  plaintiff  and  other  judgment  creditors, 
Dunphy  might  be  made  personally  liable  for 
the  deficiency.  By  an  amended  bill  the  com- 
plainant alleges  that  on  the  3d  of  January, 
1868,  Morse  executed  to  Dunphy  an  assignment 
of  all  the  property  embraced  in  the  mortgage, 
and  authorized  him  to  sell  and  dispose  ol  it 
with  due  regard  to  his  own  interest  and  the  in- 
terests ol  the  creditors  ol  E.  k  B.  Morse:  but 
that,  notwithstanding  the  assignment,  Morse 
still  continued  in  possession  and  control  ol  the 
property  lor  several  months,  and  to  sell  the 
same  and  collect  the  prools  thereol;  and  that 
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the  assignment  was  fraudulent  and  void.  To 
this  bill  Dunphy  filed  an  answer,  insisting  on 
the  bona  fides  of  his  debt,  and  Betting  forth 
that  it  consisted  of  $12,500  for  a  stock  of  goodf> 
sold  to  the  Morses,  and  $10,000  for  money  lent 
to  them  at  the  date  of  the  mortgage,  the  bal- 
ance being  for  interest  to  accrue  during  the 
year  the  mortgage  had  to  run.  nnmely,  one  per 
618*]  cent  a  month  on  the  former  *8um,  and 
five  per  cent  a  month  on  the  latter,  which  was 
allowed  by  the  laws  of  the  territory.  The  ap 
pel  lee,  Duer,  recovered  a  judgment  against 
Morse  on  the  same  day  that  Kleinschmidt's 
was  entered,  failed  to  obtain  satisfaction,  and 
filed  a  petition  to  intervene  as  co-complainant 
In  the  8uit>  and  was  admitted  to  intervene  ac- 
cordingly. It  is  unnecessary  to  take  further 
notice  of  the  pleadings.  The  cause  was  put  at 
issue,  and  came  on  for  trial  in  March,  1869. 

It  appears  that,  by  an  act  of  the  territorial 
legislature,  passed  in  December,  1867,  it  was 
declared  "that  there  shall  be  in  this  territory 
but  one  form  of  civil  action  for  the  enforce- 
ment or  protection  of  private  rights,  and  the 
redress  or  prevention  of  private  wrongs,"  S  1^ 
and  "that  an  issue  of  fact  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered  as  provided  in  this  act,"  §  155. 
By  another  act,  passed  in  January,  1869,  it 
was  provided  "that,  in  all  civil  cases,  if  three 
fourths  of  the  jurors  agree  upon  a  verdict,  it 
shall  stand  and  have  the  same  force  and  effect 
as  if  agreed  upon  by  the  whole  jury." 

The  cause  was  manifestly  tried  in  pursuance 
of  these  provisions  of  the  territorial  law.  In 
order  to  present  distinct  issues  for  trial,  the 
court  framed  a  number  of  questions  (twenty 
two  in  number)  and  submitted  them  to  the 
jury,  as:  1.  Did  E.  &  B.  Morse  retain  posses- 
sion and  control,  and  continue  to  dispose  of 
the  property  mortgaged  after  the  execution  of 
their  mortgage  to  £.  M.  Dunphy,  on  the  31st 
day  of  October,  1867?  2.  SUte  whether  B. 
Morse,  after  the  M  day  of  January,  1868,  con- 
tinued to  remain  in  possession  of  the  property 
assigned  to  Dunphy,  and  also  to  exercise  con- 
trol over  it,  and  to  sell  and  dispose  of  it? 
...  4.  Did  £.  A  B.  Morse  owe  £.  M.  Dun- 
phy $30,000  at  the  time  of  their  execution  of 
their  mortgage  to  him  on  the  31st  day  of  Oc- 
613»]  tober,1867?  .  .  .  9.  •Did  the  mort- 
gage to  Dunphy  prevent  the  collection  of  the 
judgments  of  Klemschmidt  and  Duer?  .  .  . 
17.  Was  the  mortgage  to  Dunphy  executed  and 
accepted  for  the  purpose  of  covering  up  the 
property  of  E.  &  B.  Morse,  and  delaying  or  pre- 
venting the  collection  of  demands  found  against 
them  or  either  of  them?  etc.,  etc  To  all 
these  questions,  nine  of  the  jurors  returned 
answers  adverse  to  Dunphy  and  favorable  to 
the  complainants,  and  tnree  dissented. 

This  verdict  was  rendered  on  the  25th  of 
March,  and  accepted  by  the  court,  and  on  the 
3d  of  April  a  decree  was  made  which,  after 
reciting  the  principal  findings  of  the  jury,  pro- 
ceeded as  follows:  "It  was,  therefore,  ordered, 
adjudged,  and  decreed  that  the  said  mortgage 
from  £.  A.  B.  Morse  to  E.  M.  Dunphy  be  set 
aside  as  fraudulent  and  void  and  of  no  effect, 
and  that  the  said  plaintiffs  recover  of  the  said 
£.  M.  Dunphy  the  sum  of  $35,737,  the  amount 
of  plaintiff's  judgments,  interest,  and  costs,  to- 
gether with  the  costs  of  this  action,  taxed  at 


$7,149;  that  the  said  judgments  be  credited  by 
the  money  and  the  possession  of  the  receiver  in 
the  above  case,  and  that  the  plaintiffs  have  ex- 
rn^ution  against  the  said  Dunphy  for  the  residue 
of  the  said  judgment  after  such  credit  has  been 
rmtered."  This  judgment  was  rendered  in  the 
lifltrict  court  of  the  3d  judicial  district  of  the 
territory.  It  was  appealed  to  the  supreme 
court  and  altirmed,  and  appeal  was  then  taken 
to  this  court. 

The  principal  Question  presented  by  this 
case  is,  whether  t^ese  proceedinss^  conducted 
in  the  manner  stated,  can  be  sustained. 

By  the  organic  act  constituting  the  territory 
of  Montana,  passed  by  Congress  May  26,  18G4. 
5  6,  the  legislative  power  of  the  territory  was 
declared  to  extend  to  all  rightful  subjects  of 
legislation  consistent  with  the  Constitution  of 
die  United  States  and  the  provisions  of  that 
act.  By  the  9th  section,  provision  was  made  for 
<*3tablishing  various  courts  of  the  ter- 
ritor}%  namely:  a  supreme  court,  dititriet 
^courts,  probate  courts,  and  justices  of  [*614 
the  peace;  and  it  was  enacted  that  the  su- 
preme and  district  courts,  respectively,  should 
possess  chancery  as  well  as  common-law  juris- 
diction. By  the  13th  section  it  is  declarcnl, 
that  the  Constitution  and  all  laws  of  the 
United  States,  which  are  not  locally  inappli- 
cable, shall  have  the  same  force  and  effect  with- 
in the  territory  as  elsewhere  in  the  United 
States. 

These  are  the  only  provisions  of  the  organic 
law  which  have  been  referred  to  in  the  argu- 
ment. 

From  these  it  is  apparent  that  the  terri- 
torial legislature  has  no  power  to  pass  any  law 
in  contravention  of  the  Constitution  of  the 
United  States,  or  which  shall  deprive  the  su- 
preme and  district  courts  of  the  territory  of 
chancery  as  well  as  common-law  jurisdiction. 

This  case  was  clearly  a  case  of  chancery  ju- 
risdiction, and  one  necessarily  requiring  equit- 
able, as  distinguished  from  legal,  relief.  The 
property,  according  to  the  charge  of  the  com- 
plainant, had  been  put  beyond  the  reach  of 
the  ordinary  process  of  the  law.  It  had  been 
disposed  of  by  the  assistance  and  through  the 
co-operation  of  Dunphy  in  such  a  manner  that 
the  judgment  creditors  could  not  find  it  to  sat- 
isfy their  claims,  or,  if  found,  it  was  held  by 
Dunphy  under  cover  of  an  assignment,  which, 
prima  facie,  gave  him  the  legal  title.  This  is 
what  is  charged  by  the  judgment  creditors. 
They  further  charge  that  this  was  a  fraudulent 
contrivance  to  hinder  and  delay  them  in  the  re- 
covery of  their  debts.  In  a  country  or  terri- 
tory where  the  systems  of  common  law  and 
Chancery  both  substantially  prevail;  it  is  per- 
fectly clear  that  chancery  only  could  give  ade- 
quate relief  in  such  a  case.  And,  tiien,  the 
case  was  instituted  and  the  pleadings  were 
framed  strictly  in  accordance  with  this  view. 
The  -bill  is  strictly  a  bill  in  chancery  prayinj^ 
for  equitable  relief. 

•Now,  it  is  perfectly  obvious  that,  [*615 
with  the  exception  of  the  verdict  being  rendered 
by  nine  jurors,  the  trial  was  altogether  con- 
ducted as  a  trial  at  common  law,  and  that  the 
decree  was  rendered  on  a  verdict  precisely  as 
a  judgment  is  rendered  on  a  verdict  at  common 
law.  This  was  clearly  an  error.  The  case,  bein^ 
a  chancery  case,  and  being  instituted  as  such, 
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■bould  baTe  been  tried  as  a  chancery  case  by 
the  modes  of  proceeding  known  to  courts  of 
fqiiity.  In  those  courts  the  judge  or  chancellor 
it  responsible  for  the  decree.  If  he  refers  any 
gaestions  of  fact  to  a  jury,  as  he  may  do  by  a 
feigned  issue,  he  is  still  to  be  satisfted  in  his 
own  conscience  that  the  finding  is  correct,  and 
the  decree  must  be  made  as  the  result  of  his 
own  judgment,  aided,  it  if  true,  by  the  finding 
of  the  jury.  Here  the  judgment  is  pronounced 
as  the  mere  conclusion  of  law  upon  the  facts 
found  by  the  jury. 

Again;  in  an  equitable  proceeding  of  this 
kind,  a  decree  in  the  nature  of  a  judgment  for 
damages  cannot  be  rendered  against  the  de- 
fendant who  is  alleged  to  have  taken  a  fraudu- 
lent assignment  of  the  property.  The  decree 
against  him  must  be  a  decree  for  an  account. 
He  muHt  be  called  to  account  for  just  what 
property  han  conic  into  his  hands,  and  no  more; 
and  he  will  be  entitled,  under  ordinary  circum- 
stances, to  a  rebate  for  the  amount  tnat  was 
jii9tly  and  honestly  his  due.  The  mode  of 
taking  such  an  account  is  well  know^  in  equity 
proceedings.  The  defendant  is  to  exhibit  an 
nccount  either  in  his  anjwver  or  in  the  master's 
office,  and  if  it  is  not  satinfactory  to  the  com- 
plainant, it  may  be  surcharged  or  falsified: 
and,  as  the  account  is  finally  found  to  stand, 
80  will  the  responsibility  of  the  defendant  be. 
But  if  the  complainant  wishes  to  make  him 
answerable  in  damages,  either  for  the  waste  of 
the  property  or  for  its  disposal  by  the  original 
proprietor  by  aid  of  the  wrongful  complicity 
of  the  defendant,  he  must  sue  for  damages  in 
an  action  at  law. 

No  account  of  the  kind,  or  in  the  manner 
indicated,  seems  to  have  been  taken  at  all. 
The  suit  was  tried  like  an  action  for  damages, 
and  the  jury  were  left  to  say,  in  brief,  whether 
616*]  or  *not  the  complainants  could  have 
made  their  money  on  execution  had  it  not  been 
for  the  mortgage  and  assignment  to  the  defend- 
ant The  jury  answered  that  thev  could,  and 
the  defendant  was  made  personally  liable  for 
the  whole  amount. 

Without  attempting  to  decide  whether  the 
territorial  legislature  had  or  had  not  the  power 
to  legalize  a  verdict  rendered  by  three  fourths 
of  a  jury,  we  think  the  proceedings  were  er- 
roneous, and  the  decree  muMt  he  reversed  and 
the  cause  remanded  for  further  proceedings,  in 
conformity  with  this  opinion. 
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(See  8.  C.  11  Wall.  *'The  Cherokee  Tobacco,*'  61fi- 

624.) 

Act  imposing  tax  on  tobacco  applies  to  Chero- 
kee country — overrides   treaty. 

The  107th  secrion  of  the  act  of  July  20.  1868, 
UoposlnR  taxes  on  distilled  spirits,  tobacco,  etc., 
was  Intended  to  apply  and  does  applj  to  the  conn- 
trj  of  the  Cherokee  nation. 

'lilts  act  must  prevail  over  the  lOtb  article  of  the 
treatj  with  the  Cherokee  nation. 

(Mr.  Justice  Fiklo  did  not  sit  in  this  cause.J 
11  Wall. 


[No  253.] 
Argued  Apr.  11,  1871.    Decided  May  1,  1871. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  W'esiem  Dintrict  of  'Arkansas. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  E.  C.  Boudinot,  A.  H.  Garland,  Al- 
bert Pike,  Robert  W.  Johnson  and  BenJ.  F. 
Butler,  for  plaintiffs  in  error: 

'*Conffress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  re- 
specting the  territory  and  other  properly  be- 
longing to  the  United  States."  See  art.  4,  §  3, 
clause  2  of  Const. 

According  to  this,  territory  of  the  Unitotl 
States  is  property:  that  is,  it  is  land  of  the 
United  States,  over  which  tlie  general  govern- 
ment possesses  plenary  and  undivided  sov- 
ereignty. 

U.  8.  v.  Gratiot,  14  Pet.  526:  Scott  v.  fiand- 
ford,  19  How.  393,  15  L.  ed.  691.  T^iere  is  no 
such  power  given  in  the  Constitution,  or  in 
any  law  of  Congress,  or  any  treaty  over  what 
is  called  the  Indian  territory. 

We  have  invariably  applied  the  words 
'treaty"  and  "nation,"  words  of  our  own  lan- 
guage, to  the  Indians,  precisely  as  we  have 
applied  them  to  other  nations  of  the  earth. 

When  the  Constitution  again,  in  article  1, 
§  8,  clause  3,  gives  Congress  the  power  to 
regulate  commerce  with  foreign  nations,  among 
the  several  states  and  with  the  Indian  tribes, 
it  meant  that  the  Indian  tribes  were  something 
else  than  states  and  foreign  nations. 

See  Cherokees  v.  Ga.  5  Pet.  1;  Worcester  v. 
Ga.  6  Pet.  515;  Kansas  Indians,  5  Wall.  737, 
18  L.  ed.  667. 

It  has  been  the  universal  rule,  both  from  the 
custom  of  the  government  and  the  decisions  of 
the  courts,  that  in  all  laws  the  Indian  teiTi- 
tories  are  not  to  be  regarded  as  included,  unless 
they  are  mentioned  in  those  laws  in  so  many 
words.  The  cases  cited  above  are  to  this  effect ; 
and  in  addition,  in  support  of  this  proposition, 
are  the  following: 

Fur  Company  v.  U.  8.  2  Pet.  358;  Mitchel 
V.  U.  8.  9  Pet.  711;  Lattimer  v.  Poteet,  14  Pet. 
4;  U,  8.  V.  Fernandez,  10  Pet.  303;  U.  8.  v. 
Brooks,  10  How.  442;  Ladiga  v.  Roland,  2 
How.  581;  Marsh  v.  Brooks,  14  How.  513:  U.  8. 
V.  Ritchie,  17  How.  525,  15  L.  ed.  236;  Fellows 
V.  Denniston,  23  N.  Y.  420;  1  Story,  Const. 
pp.  6.  147,  152.  155. 

Laws  which  appear  to  have  any  hardship  in 
them  are  to  be  interpreted  in  such  a  manner 
as  not  to  be  applied  or  extended  beyond  what 
is  clearly  expressed  in  them. 

See  Smith's  Com.  Const,  ft  Stat.  L.  621; 
Elliott  V.  8wartwout,  10  Pet.  150. 

The  United  States  has  never  claimed  to  ex- 
ercise general  jurisdiction,  independent  of 
treaty  provisions,  over  the  Cherokee  nation, 
but  has  always  legislated  in  subordination  to 
those  provisions.  This  will  very  clearly  appear 
from  the  provisions  of  the  treaty  of  1866. 

The  treaty  obligations  between  the  govern- 
ment and  the  Cherokee  nation  have  the  force 
of  domestic  compacts  of  the  highest  type  and 
most  strin«reTit  force  and  effect,  especially  upon 
the  powerful  nation  who,  in  the  position  of 
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protectors  and  guardians  of  the  Indian  tribes, 
makea  the  contract  with  its  wards. 

Nothing  but  the  plainest,  most  unequivocal 
and  distinct  enunciation  of  the  law  of  the 
legislature,  fully  expressed,  will  be  considered 
by  the  court  as  abrogating  or  infringing  the 
provisions  of  such  a  compact  as  we  find  these 
treaty  obligations  to  be. 

The  10th  article  of  the  treaty  of  1866  pro- 
vides that  "every  Cherokee  .  .  .  shall  nave 
the  right  to  sell  any  of  the  products  of  his 
farm  ...  or  any  merchandise  or  manu- 
factured products,  and  to  ship  and  drive  the 
same  to  market  without  restraint,  paying  any 
tax  thereon  which  is  now  or  may  be  levied  by 
the  United  States  on  the  quantity  sold  outside 
of  the  Indian  territory." 

The  ver^  fact  that  it  provides  for  a  tax  on 
the  quantity  sold  outside  of  the  Indian  terri- 
tory determines  the  construction,  upon  the 
principle,  Inolusio  unius  exclusio  aUerxus. 

Messrs,  Amos  T.  Akerman,  Atty,  Qen,, 
and  B.  H.  Bristow,  Solicitor  Ocn,  and  C  ff. 
Hill,  for  defendant  in  error: 

It  has  been  held  that  where  the  subject-mat- 
ter of  a  treaty  falls  within  the  legislative  power 
of  Congress,  that  body  may  repeal  it,  so  lar  as 
it  is  a  municipal  law. 

Taylor  v.  Morton^  2  Curt.  454. 

It  follows,  from  the  ruling  in  that  case,  that 
if  the  treaty  provision  here  is  to  be  understood 
as  exempting  from  taxation,  articles  manufact- 
ured in  the  Indian  territory,  while  the  same 
remain  within  that  territory,  the  subject  of  tax- 
ation being  within  the  legislative  power,  it  was, 
undoubtedly,  competent  for  Congress,  by  a  sub- 
sequent law,  to  modify  or  repeal  that  provision, 
by  making  liable  to  taxation  any  or  all  such 
manufactured  articles,  irrespective  of  their  lo- 
cality; and  the  rule  thus  prescribed  must  be 
applied. 

However,  it  is  contended  by  counsel  for 
plaintiffs  in  error,  in  their  brief — and  this 
seems  to  be  the  point  mainly  relied  upon  by 
tliem — ^that  the  United  States  has  no  power  to 
levy  taxes  upon  the  property  of  Indians  with- 
in the  Indian  country,  without  an  affirmative 
concession  of  the  power  by  the  latter;  and  the 
question  is  regarded  as  one  between  equal  sov- 
ereigns. But  we  submit  that  this  position  is 
wholly  irreconcilable  with  the  doctrine  declared 
in  the  case  of  U.  8.  v.  Rogers ,  4  How.  667. 

Mr.  Justice  Ewmjne  delivered  the  opinion 
of  the  court: 

Tliis  is  a  writ  of  error  to  the  district  court 
of  the  western  district  of  Arkansas.  The  case, 
so  far  as  it  is  necessary  to  state  it,  lies  within 
a  narrow  compass. 

The  proceeding  was  instituted  by  the  defend- 
ants in  error  to  procure  the  condemnation  and 
forfeiture  of  the  tobacco  in  question,  and  of 
the  other  property  described  in  the  libel  of  in- 
formation, for  alleged  violations,  which  are 
fully  set  forth,  of  the  revenue  laws  of  the 
United  States.  Elias  C.  Boudinot,  for  himself 
and  his  copartner.  Stand  Wattie,  interposed, 
and  bv  his  answer  submitted,  among  others, 
the  following  allegations:  Tliat  the  firm  were 
the  sole,  owners  of  the  property  described  in 
the  libel;  that  the  property  was  found  and 
seized  in  the  Cherokee  nation,  outside  of  any 
revenue  collection  district  of  the  United  States; 
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that  the  manufacturing  of  the  tobaooo  was  car- 
ried on  in  the  Cherokee  nation,  and  that  the 
manufactured  tobacco,  raw  material,  and  other 
property,  were  never  within  any  collection  dis- 
trict; nor  subject  to  the  taxes  mentioned  in  the 
libel,  nor  were  the  owners  bound  to  comply 
with  the  requirements  of  the  revenue  laws  of 
Congress ;  thust  the  revenue  laws  were  complied 
with  as  to  all  tobacco  sold  or  offered  for  sale 
outside  of  said  Indian  country,  if  any  such 
there  were;  that  the  claimants  are  Cherokee 
Indians  by  blood,  and  residents  of  the  Cherokee 
nation,  and  they  deny  that  the  property  had 
become  forfeited  as  alleged  in  the  libel. 

At  the  trial,  the  claimants  moved  the  court 
to  instruct  the  jury  that  the  act  of  Congress 
entitled,  "An  Act  Imposing  Taxes  on  Distilled 
Spirits,  and  for  Other  Purposes,"  approved 
July  20th,  1868,  is  not  in  force  in  any  part  of 
the  Indian  territory  embraced  in  the  western 
district  of  Arkansas;  that  the  10th  article  of 
the  treaty  of  1866,  between  the  Chteokee  na- 
tion and  the  United  States,  was  in  full  force 
with  reference  to  the  territory  of  the  Cherokee 
nation:  that  the*67th  section  of  the  act  [*618 
of  1868  requires  stamps  to  be  sold  only  to 
manufacturers  of  tobacco  in  the  respective  col- 
lection districts,  and  that  it  gave  the  claimants 
no  legal  right  to  buy  such  stamps  to  place  on 
their  tobacco  in  the  Cherokee  nation,  and  that 
they  are  not  responsible  for  not  having  done  so. 
The  court  refused  to  give  these  instructions. 
The  jury  found  for  the  L^nited  States,  and  jud;;- 
ment  was  entered  accordingly.  The  claimants 
excepted  to  the  refusal  of  the  court  to  give  the 
instructions  asked  for,  and  have  brought  the 
case  here  for  review. 

Tlie  only  question  argued  in  this  court,  and 
upon  which  our  decision  must  depend,  is  the 
effect  to  be  given  respectively  to  the  107th  sec- 
tion of  the  act  of  1868,  and  the  10th  article  of 
the  treaty  of  1866,  between  the  United  States 
and  the  Cherokee  nation  of  Indians. 

They  are  as*  follows : 

^'Section  107.  That  the  internal  revienue  laws 
imposing  taxes  on  distilled  spirits,  fermented 
liquors,  tobacco,  snuff,  and  cigars,  shall  be  con- 
strued to  extend  to  such  articles  produced  any- 
where within  the  exterior  boundaries  of  the 
United  States,  whether  the  same  shall  be  with- 
in a  collection  district  or  not."  15  Stat,  at  L. 
167. 

'^Article  10th.  Every  Cherokee  Indian  and 
freed  person  residing  in  the  Cherokee  nation 
shall  have  the  right  to  sell  any  products  of  his 
farm,  including  nis  or  her  live  stock,  or  any 
merchandise  or  manufactured  products,  and  to 
ship  and  drive  the  same  to  market  without  re- 
straint, paying  any  tax  thereon  which  is  now 
or  may  be  levied  by  the  United  States  on  the 
quantity  sold  outside  of  the  Indian  territory." 

On  behalf  of  the  claimants  it  is  contended 
that  the  107th  section  was  not  intended  to  ap- 
ply, and  does  not  apply,  to  the  country  of  the 
Cherokees,  and  that  the  immunities  secured  by 
the  treaty  are  in  full  force  there.  Tlie  United 
States  insist  that  the  section  applies  with  the 
same  effect  to  the  territory  in  question  as  to 
any  state  or  other  territory  of  the  United 
States,  and  that  to  the  extent  of  the  provisions 
of  the  section  of  the  treaty  is  annulled. 

'Considering  the  narrowness  of  the  [*019 
questions  to  be  decided,  a  remarlcable  wealth  of 
^  78  ir.  S. 
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lenmiiif^  and  abilUy  have  been  exoended  in  their 
diaenssion.  The  views  of  counsel  in  this  court 
hmrt  rarely  been  more  elaborately  presented. 
Nevertheless,  the  case  seems  to  us  not  difficult 
to  be  determined,  and  to  require  no  very  extend- 
ed line  of  remarks  to  vindicate  the  soundness  of 
the  conclusions  at  which  we  have  arrived. 

In  The  Cherokee  Nation  v.  Oeorgia^  5  Pet.  17, 
Chief  Justice  Marshall,  delivering  the  opinion 
of  this  court,  said :  ''The  Indian  territory  is  ad- 
mitted to  compose  a  part  of  the  United  States. 
In  all  our  geographical  treatises,  histories,  and 
laws,  it  is  so  considered."  In  The  United  Statea 
V.  Rogern,  4  How.  572,  Chief  Justice  Taney, 
also  speaking  for  the  court,  held  this  lansuage: 
''It  is  our  duty  to  expound  and  execute  the  law 
as  we  find  it,  and  we  think  it  too  firmly  and 
dearly  established  to  admit  of  dispute  that  the 
Indian  tribes  residing  within  the  territorial 
limits  of  the  United  States  are  subject  to  their 
authority,  and  where  the  country  occupied  by 
them  is  not  within  the  limits  of  one  of  the 
states.  Congress  may,  by  law,  punish  any  of- 
fense committed  there,  no  matter  whether  the 
offender  be  a  white  man  or  an  Indian."  Both 
these  propositions  are  so  well  settled  in  our 
jurisprudence  that  it  would  be  a  waste  of  time 
to  discuss  them  or  to  refer  to  further  authori- 
ties in  their  support.  There  is  a  long  and  un- 
broken current  of  legislation  and  adjudications, 
in  accordance  with  them,  and  we  are  aware  of 
nothing  in  conflict  with  either.  The  subject,  in 
its  historical  aspect,  was  fully  examined  in 
Johnson  V.  Mcintosh,  8  Wheat.  574.  In  the  11th 
•eetion  of  the  act  of  the  24th  of  June,  1812,  it 
wus  provided  **that  it  shall  be  lawful  for  any 
person  or  persons  to  whom  letters  testamentary 
or  of  administration  shall  have  been  or  may 
hereafter  be  granted-by  the  proper  authority  in 
any  of  the  United  States  or  the  territories 
thereof  to  maintain  any  suit,"  etc.  In  Mackey 
T.  Coxe,  18  How.  103,  16  L.  ed.  301,  it  was  held 
that  'the  Cherokee  country  was  a  territory  of 
the  United  States,  within  the  meaning  of  this 
620*]  act.  The  107th  ^section  of  the  act  of 
1868  extends  the  revenue  laws  only  as  to  liquors 
and  tobacco  over  the  country  in  question.  No- 
where would  frauds  to  an  enormous  extent  as 
to  these  articles  be  more  likely  to  be  perpetrated 
if  this  provision  were  withdrawn.  Crowds,  it 
is  believed,  would  be  lured  thither  by  the  pros- 
pect of  illicit  gain.  This  consideration,  doubt- 
i€S8  had  great  weight  with  those  bv  whom  the 
law  was  framed.  The  language  of  the  section  is 
aa  clear  and  explicit  as  could  be  employed.  It 
embraces  indisputably  the  Indian  territories. 
Congress  not  having  thought  proper  to  exclude 
them,  it  is  not  for  this  court  to  make  the  ex- 
ertion. If  the  exemption  had  been  intended  it 
would  doubtless  have  been  expressed.  There  be- 
ing no  ambiguity,  there  is  no  room  for  construc- 
tion. It  would  be  out  of  place.  United  States 
▼.  Wiltberger,  5  Wheat.  95.  The  section  must 
be  held  to  mean  what  the  language  imports. 
When  a  statute  is  dear  and  imperative,  reason- 
ing ab  inconvenienti  is  of  no  avail.  It  is  the 
dn^  of  courts  to  execute  it.  Morehouse  v.  Ren- 
nell,  1  Clark  ft  F.  627 ;  Wol/f  v.  Koppel,  2  Den. 
372.  Further  discussion  of  the  subject  is  un- 
necessary. We  think  it  would  be  like  trying  to 
prove  a  self-evident  truth.  The  effort  may  con- 
fuse and  obscure  but  cannot  enlighten.  It  never 
strengthens  the  pre-existing  conviction. 
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But  conceding  these  views  to  be  correct,  it  is 
insisted  that  the  section  cannot  apply  to  The 
Cherokee  nation  because  it  is  in  conflict  with 
the  treaty.  Undoubtedly,  one  or  the  other  must 
yield.  The  repugnancy  is  clear  and  they  can- 
not stand  together. 

The  2d  section  of  the  4th  article  of  the  Con- 
stitution of  the  United  States  declares  that 
"this  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of, and  all  treaties  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land." 

It  need  hardly  be  said  that  a  treaty  cannot 
change  the  Constitution  or  be  held  valid  if  it  be 
in  violation  of  that  instrument.  *This  [*621 
results  from  the  nature  and  fundamental  prin- 
ciples of  our  government.  The  effect  of  treaties 
and  acts  of  Congress,  when  in  conflict,  is  not 
settled  bv  the  Constitution.  But  the  question  is 
not  involved  in  any  doubt  as  to  its  proper  solu- 
tion. A  treaty  may  supersede  a  prior  act  of 
Congress  {Foster  v.  Neilson,  2  Pet.  314),  and 
an  act  of  Congress  may  supersede  a  prior  treaty. 
Taylor  v.  Morton,  2  Curt.  454;  The  Clinton 
Bridge,  1  Woolw.  155.  In  the  cases  referred 
to,  ^hese  principles  were  applied  to  treaties  with 
foreign  nations.  Treaties  with  Indian  nations 
within  the  jurisdiction  of  the  United  States, 
whatever  considerations  of  humanity  and  good 
faith  may  be  involved  and  require  their  faithful 
observance,  cannot  be  more  obligatory.  They 
have  no  higher  sanctity;  and  no  greater  in- 
violability or  immunity  from  legislative  in- 
vasion can  be  claimed  for  them.  The  conse- 
quences in  all  such  cases  give  rise  to  questions 
which  must  be  met  by  the  political  department 
of  the  government.  They  are  beyond  the 
sphere  of  judicial  cognizance.  In  the  case  under 
consideration  the  a<S  of  Congress  must  prevail 
as  if  the  treaty  were  not  an  element  to  be  con- 
sidered. If  a  wrong  has  been  done,  the  power 
of  redress  is  with  (>)ngress,  not  with  the  judi- 
dary,  and  that  body,  upon  being  applied  to,  it 
is  to  be  presumed,  will  promptly  give  the  proper 
relief. 

Does  the  section  thus  construed  deserve  the 
severe  strictures  which  have  been  applied  to  it? 
As  before  remarked,  it  extends  the  revenue 
laws  over  the  Indian  territories  only  as  to 
liquors  and  tobacco.  In  all  other  respects  the 
Indians  in  those  territories  are  exempt.  As  re- 
gards those  articles,  only  the  same  duties  are 
exacted  as  from  our  own  citizens.  The  burden 
must  rest  somewhere.  Revenue  is  indispensa* 
ble  to  meet  the  public  necessities.  Is  it  un- 
reasonable that  this  small  portion  of  it  shall 
rest  upon  these  Indians?  The  frauds  that 
might  otherwise  be  perpetrated  there  b^  others, 
under  the  guise  of  Indian  names  and  simulated 
Indian  ownership,  is  also  a  consideration  not  to 
be  overlooked. 

We  are  glad  to  know  that  there  is  no  ground 
for  any  imputation  *upon  the  integrity  [*662 
or  good  faith  of  the  claimants  who  prosecuted 
this  writ  of  error.  In  a  case  not  free  from 
doubt  and  difficulty  they  acted  under  a  misap- 
prehension of  their  legal  rights. 

The  judgmetU  of  the  District  Court  is  af* 
firmed. 

Mr.  Justice  Bradley,  dissenting: 

I  dissent  from  the  opinion  of  the  court  fust 
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read.  In  my  judgment  it  was  not  the-  intention 
of  Congress  to  extend  the  internal  revenue  law 
to  the  Indian  territory.  That  territory  is  an 
exempt  Jurisdiction.  Whilst  the  United  States 
has  not  relinquished  its  power  to  make  such 
regulations  as  it  may  deem  necessary  in  relation 
to  that  territory,  and  whilst  Congress  has  oc- 
cii:^ional]y  passed  laws  affecting  it,  yet  by  re- 
peated treaties  the  government  has,  in  effect, 
stipulated  that  in  all  ordinary  cases  the  Indian 
populations  shall  be  autonomies,  invested  with 
the  power  to  make  and  execute  all  laws  for 
their  domestic  government.  Such  being  the 
case,  all  laws  of  a  general  character  passed  by 
Congress  will  be  considered  as  not  applying  to 
the  Indian  territory,  unless  expressly  men- 
tioned. An  express  law  creating  certain  special 
rights  and  privileges  is  held  never  to  be  repealed 
by  implication  by  any  subsequent  law  couched 
in  general  terms,  nor  by  any  express  repeal  of 
all  laws  inconsistent  with  such  general  law.  un- 
less the  language  be  such  as  clearly  to  indicate 
the  intention  of  the  legislature  to  effect  such  re- 
peal. Thus  it  was  held  by  the  supreme  court  of 
New  Jersey  in  State  v.  Brannin,  3  Zab.  484,  that 
whilst  the  provisions  of  a  city  charter,  it  being 
a  municipal  corporation,  may  be  repealed  or 
altered  by  the  legislature  at  will,  yet  a  general 
statute  repeulinflf  all  acts  contrary  to  its  pro- 
visions will  not  be  held  to  repeal  a  clause  in  the 
charter  of  such  a  municipal  corporation  upon 
the  same'subject-matter  and  inconsistent  there- 
with. The  same  point  is  decided  in  numerous 
other  cases.  For  example,  when  a  railroad 
623*]  charter,  subject  to  repeal,  *exempted  the 
company  from  all  taxation  except  a  certain  per- 
centage on  the  cost  of  its  works,  it  was  held 
that  this  exemption  was  not  repealed  by  a  sub- 
sequent general  tax  law,  enacting  that  all  cor- 
porations should  be  taxed  for  the  full  amount 
of  their  property  as  other  persons  are  taxed, 
and  repealing  all  laws  inconsistent  therewith. 
But  where  the  repealing  clause  in  the  general 
law  repealed  all  laws  inconsistent  therewith, 
whether  general  or  local  and  special,  it  was 
held  that  it  did  repeal  the  special  exemption. 
See.  the  case  of  State  v.  Minton.  3  Zab.  529.  In 
every  case  the  intent  of  the  legislature  is  to  be 
sought,  and  in  the  case  of  such  special  and  local 
exemptions  the  general  rule  for  ascertaining 
whether  the  legislature  does  or  does  not  intend 
to  repeal  or  affect  them,  is  to  inquire  whether 
they  are  expressly  named:  if  not  expressly 
named,  then  whether  the  language  used  is  such, 
nevertheless,  as  clearly  to  indicate  the  legisla- 
tive intent  to  repeal  or  affect  them. 

In  the  case  before  the  court,  I  hold  that  there 
is  nothing  to  indicate  such  a  legislative  intent. 
The  language  used  is  nothing  but  general  lan- 
guage, imposing  a  general  system  of  require- 
ments and  penalties  on  the  whole  country.  Had 
it  been  the  intent  of  Congress  to  include  the 
Indian  territory,  it  would  have  been  very  easy 
to  say  so.  Not  having  said  so,  I  hold  that  the 
presumption  is  that  Congress  did  not  intend  to 
include  it. 

The  case  before  us  is,  besides  a  peculiar  one. 
The  exempt  jurisdiction  here  depends  on  a 
solemn  treaty  entered  into  between  the  United 
States  government  and  the  Cherokee  nation,  in 
which  the  good  faith  of  the  government  is  in- 
volved, and  not  on  a  mere  municipal  law.  It 
is  conceded  that  the  law  in  question  cannot  be 
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^vfonded  to  the  Indian  territory  without  an  im- 
plied abrogation  of  the  treaty  pfio  ^oiilo.  And 
the  opinion  of  the  court  goes  upon  the  principle 
that  Congress  has  the  power  to  supersede  the 
provisions  of  a  treaty.  In  such  a  case  there  are 
peculiar  reasons  for  applying  with  ffreat  strict- 
ness the  rule  that  the  exempt  jurisdiction  must 
be  expressly  mentioned  in  order  to  be  affected. 

*This  view  is  strengthened  by  the  fact  [*684 
that  there  is  territory  within  the  exterior 
bounds  of  the  United  States  to  which  the  lan- 
guage of  the  107th  section  of  the  recent  act  can 
apply,  without  applying  it  to  the  Indian  terri- 
tory, to  wit,  the  territory  of  Alaska.  And  it 
does  not  appear  by  the  record  that  there  are 
not  other  districts  within  the  general  territory 
of  the  United  States  which  are  in  like  predica- 
ment. 

The  judgment,  according  to  these  views,  ought 
to  be  reversed.  I  am  authorised  to  state  that 
Mr.  Justice  Davis  concurs  in  this  opinion. 

Mr.  Justice  Field  did  not  hear  the  argu- 
ment. 


UNITED  STATES,  Appt., 

V, 

THE   HEIRS    OF  JOHN   LYNDE,   Deceased. 

(See  8.  C.  11  Wall.  632-648.) 

Territory  of  Louisiana  in  1803 — treatij  of  1819 
— act  of  June  22,  1860 — effect  of  Spanish 
grant$---grant  to  Lynde. 

*1.  Under  the  treaty  of  cession  of  Louisiana 
made  with  France.  Aurtl  SO.  1803.  the  United  States 
always  claimed  to  the  Perdldo  river  on  the  east, 
although  the  Spanish  authorities  kept  possesskm 
of  and  claimed  sovereignty  over  the  territory  be* 
tween  that  river  ahd  the  Mississippi,  except  the 
island  of  New  Orleans,  until  1810,  when  the  Unit- 
ed States  took  forcible  possession  of  it. 

2.  Spain,  in  ceding  the  Floridas  to  the  United 
States,  by  the  treaty  of  Feb.  22,  1819,  only  ceded  so 
much  thereof  as  belonged  to  her,  and  hence  did  not 
cede  the  above  territory,  lying  between  the  M!s> 
sissippi  and  Perdldo  rivers. 

a.  The  stipulation  In  the  8th  section  of  the  treaty 
of  1819,  to  confirm  all  Spanish  grants  of  land  In 
the  ceded  territory,  did  not  embrace  grants  made  In 
the  above  territory  after  Spain  ceded  Louisiana  to 
France  by  the  treaty  of  St.  Ildefonso,  in  1801 ;  for 
after  that.  It  did  not  belong  to  Spain. 

4.  The  act  of  March  26,  1804,  organising  terri- 
torial government  for  Louisiana,  expressly  declared 
void  all  grants  made  in  the  territory  above  referred 
to,  after  the  treaty  of  St.  Ildefonso. 

5.  The  foregoing  points  have  been  established  by 
a  long  series  of  decisions  in  this  court. 

6.  Uut  by  the  act  of  June  22,  1860,  entitled.  "An 
Act  for  the  Final  Adjustment  of  Private  Land 
Claims  in  the  States  of  Florida,  Louisiana,  and 
Missouri,  and  for  Other  Purposes,'*  the  grants, 
made  by  the  Spanish  government  in  the  disputed 
territory  whilst  in  possession  thereof,  and  claiming 
sovereignty  over  it,  were  confirmed. 

7.  Such  a  grant  for  82,025  arpents,  made  by  the 
Spanish  Inteudant,  Morales,  on  the  12th  day  of 
July,  1866.  to  John  Lynde,  the  ancestor  of  the  ap- 
pellee, although  relected  and  declared  void  under 

Srevious  conditions  of  the  laws,  was  keld  to  be  con- 
rmed  and  validated  by  the  act  of  1860. 

INo.  84.] 
Submitted  Jan.  SI,  1871.    Decided  May  1,  1871. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed  States  for  the  District  of  Louisiana. 
The  petition  in  this  caae  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the  eaatem 
district  of  Louisiana,  for  the  confirmation   of 
title  to  certain  lands. 


•Headnotes  by  Mr.  Justice  BaAOLar. 
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Judgment  havirif^  been  given  in  that  court  In 
favor  of  the  petitioners,  an  appeal  was  taken 
hy  the  respondenta  to  this  court. 

The  case  is  very  fully  stated  by  the  court. 

Me99r9.  Amos  T.  Akers&M,  Atty.  Gen., 
and  C.  H.  Hill,  Asst,  Atty,  Oen.,  for  appel- 
lants. 

Me99r8,  L.  Jamim  and  C,  Cushingt  for  ap- 
pellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  claim  for  32,025  arpents  of  land  in 
Louisiana,  for  wliich  title  was  granted  by  Juan 
Ventura  Morales.  Spanish  intendant  of  West 
Florida,  to  John  L>7ide,  the  ancestor  of  the  ap- 
pellee, on  the  12th  day  of  July,  1806.  In  pur- 
suance of  an  application  made  by  Lynde,  on  the 
26th  day  of  September,  1803,  and  regular  sur- 
634*1  veys  thereon.  The  lands  •were  situated 
em«t  of  the  Mississippi  river,  and  south  of  the 
31  st  parallel  of  latitude,  in  a  direction  nearly 
north  from  Baton  Rouge,  and  were  part  of  the 
di!»puted  territory  which,  after  the  cession  of 
Louisiana  to  the  United  States  in  1803,  was 
claimed  by  them  as  a  part  of  Louisiana,  and  by 
Spain  as  a  part  of  West  Florida.  The  cause  of 
this  contention  originated  in  the  various 
tr«»aties  of  cession  which  had  been  made  respect- 
ing these  territories. 

f^uisiana.  as  possessed  by  the  French,  prior 
to  1763,  embraced  not  only  the  entire  territory 
west  of  the  Mississippi,  but  also  extended  east 
of  that  river,  along  tne  Gulf  of  Mexico,  as  far 
a»  the  Penlido,  the  present  boundary  between 
Alabama  and  Florida.  By  the  treaties  of  1763, 
France  ceded  the  latter  portion,  lying  east  of 
the  Mississippi,  except  tne  city  and  island  of 
New  Orleans,  to  Great  Britain,  and  the  residue 
to  Spain.  Subsequently  (in  1783)  Spain  ac- 
quired the  part  ceded  to  Great  Britain,  and  thus 
became  possessed  of  the  entire  territory  on  our 
western  and  southern  borders.  On  the  1st  of 
(Mober,  1800,  a  secret  treaty  was  made  at  St. 
Ildefonso.  between  Spain  and  Bonaparte,  then 
First  Consul,  by  which  Spain  agreed,  on  cer- 
tain conditions  to  be  performed,  to  retrocede  to 
the  French  Republic  "the  colony  or  province  of 
Louisiana  with  the  same  extent  that  it  now  has 
in  the  bands  of  Spain,  and  that  it  had  when 
France  possessed  it,  and  such  as  it  ought  to 
be  after  the  treaties  subsequently  entered  into 
between  Spain  and  other  states."' 

The  ambiguity  of  this  last  expression  was  the 
cause  of  the  subsequent  misunderstanding  be- 
tween Spain  and  the  United  States.  Did  it 
mean  that  Spain  was  to  retrocede  to  France 
636*]  •all  tne  territory  which  the  latter  had 
formerly  possessed  under  the  name  of  Louis- 
iana, or  only  so  much  as  remained  after  the 
i«epa ration  of  West  Florida  therefrom,  and  the 
cession  thereof  to  Great  Britain?  The  United 
States  contended  the  former,  Spain  the  latter. 

The  importance  of  this  question  arose  from 
the  fact  that  the  cession  of  Louisiana  by  Bona- 
parte to  the  United  States  included  in  precise 
terras  what  had  been  retroceded  by  Spain  to 
France.  The  treaty  of  April  30,  1803,  after  re- 
citing the  exact  language  of  the  treaty  of  St. 
lldefonso.  describing  the  colony  or  province  of 
Louisiana,  as  above  stated,  ceded  "the  said  ter- 
ritor>'.  with  all  its  rights  and  appurtenances,  as 
fully  and  in  the  same  manner  as  they  had  been 
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acquired  by  the  French  Republic  In  virtue  of 
the  above  mentioned  treaty  with  his  Catholic 
Majesty." 

In  accordance  with  her  construction  of  the 
treaty  of  St.  lldefonso,  Spain  refused  to  sur- 
render .the  possession  of  the  territory  east  of  the 
Mississippi  and  Iber\'ille  rivers  which  she  had 
acquired  from  Great  Britain,  and  which  the 
English  had  named  West  Florida,  and  she  re- 
tained possession  of  it  and  exercised  full  sov- 
ereignty^ over  it  for  many  vears  afterwards. 

Notwithstanding  this  refusal  of  Spain  to  de- 
liver up  West  Florida,  the  United  States, 
through  the  executive  and  legislative  depirt- 
ments  of  the  government,  alwaj's  claimed  that 
it  was  covered  by  the  two  treaties  of  cession, 
and  insisted  that  it  rightfully  belonged  to  them, 
though  no  demonstrations  were  made  to  dispos- 
sess the  Spanish  authorities  until  1810,  when 
President  Madison  issued  a  proclamation  direct- 
ing that  possession  should  be  taken,  but  at  the 
same  time  declared  that  the  right  thereto 
should  remain,  as  it  had  continued,  a  subject 
for  amicable  negotiation  with  the  Spanish  gov- 
ernment. Possession  was  taken  by  the  United 
States  accordingly. 

During  the  period  that  Spain  remained  in  pos- 
session, her  authorities  continued  to  grant 
lands,  not  only  in  small  parcels  to  actual  set- 
tlers, under  her  colonization  laws,  but  in  large 
tracts  to  speculators  and  favorites. 

•From  1803  to  1806.  inclusive,  the  [•636 
Spanish  intendant.  Morales,  made  many  such 
grants  (of  which  the  grant  in  question  was  one) 
and  which  have  ever  since  been  the  subject  of 
much  litigation' and  dispute,  never  being  recog- 
nized as  valid  bv  our  authorities,  unless  so 
recognized  by  the  act  of  1860,  hereafter  referred 
to. 

Immediately  after  acquiring  possession  of 
Louisiana,  in  1803,  Congress  passed  an  act  to 
organize  temporary  governments  in  the  newly 
acquired  domain.  This  act,  which  was  passed 
on  the  26th  day  of  March,  1804.  creatcKl  two 
territories:  One,  embracing  all  that  part  of 
the  ceded  country  lying  south  of  Mississippi 
territory,  east  of  tiie  Mississippi  river,  and 
south  of  the  33d  parallel  of  latitude  west  of  that 
river,  to  be  called  the  territory  of  Orleans ;  the 
other  embracing  all  the  residue  of  the  ceded 
country,  namely:  that  portion  lying  west  of  the 
river  Mississippi  and  north  of  the  33d  parallel, 
to  be  called  the  district  of  Louisiana.  By  the 
14th  section  of  this  act  all  grants  of  land  within 
the  ceded  territories,  the  title  whereof  was,  at 
the  date  of  the  treaty  of  St.  lldefonso  (October 
1,  1800),  in  the  Crown,  government,  or  nation 
of  Spain,  were  declared  void,  except  bona  fide 
grants  made  to  actual  settlers  prior  to  Decem- 
ber 20,  1803,  not  to  exceed  one  mile  square  to 
each  settler,  and  the  usual  proportion  for  his 
wife  and  family. 

According  to  the  views  of  our  government 
this  act  extended  to  West  Florida  (so  called) 
as  well  as  to  Louisiana,  and  as  a  part  thereof. 
President  Madison,  in  1810,  in  the  proclamation 
referred  to,  which  is  found  in  11  Stat,  at  L. 
761,  commences  with  these  words: 

"Whereas  the  territory  south  of  the  Missis- 
sippi territory  and  eastward  of  the  river  Mis- 
sissippi, and  extending  to  the  river  Perdido, 
of  which  possession  was  not  delivered  to  the 
United  States  in  pursuance  of  the  treaty  con- 
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eluded  at  Paris  on  the  30th  of  April,  1803,  has 
at  all  times,  as  is  well  known,  been  considered 
and  claimed  by  them  as  being  within  the  colony 
of  Louisiana  conveyed  by  the  said  treaty,  in  the 
same  extent  that  it  had  in  the  hands  of  Spain, 
and  that  it  had  when  France  originally  pos- 
sessed it,"  etc. 

637*]  *He  then  states  that  the  United  States 
had  forborne  to  take  possession,  not  from  any 
distrust  of  their  title,  hut  from  motives  of  con- 
ciliation towards  Spain,  and  shows  whj  it  was 
inexpedient  to  delay  taking  possession  any 
longer,  and  concludes  by  directing  Governor 
Claiborne,  "governor  of  the  Orleans  territory,  of 
which  the  said  territorv  is  to  be  taken  as  part, 
to  take  possession  of  the  same,  and  to  exercise 
over  it  the  authorities  and  functions  legally  ap- 
pertaining to  his  office." 

By  the  act  of  April  25,  1812,  after  possession 
of  West  Florida  had  been  assumed  by  our  gov- 
ernment, commissioners  were  appointed  to  in- 
vestigate all  the  titles  and  claims  to  lands  in 
that  territory,  and  the  claim  now  before  us  was 
li^id  before  the  proper  commissioner  and  re- 
je<;tc4.on  the  ground  that  the  territory  was  a 

?art  of  Louisiana  ceded  to  the  United  States  in 
803,  and  that  the  authority  of  Spain  over  the 
same  had  ceased  by  the  treaty  of  St.  Ildefonso 
of  October  1,  1800.  Other  claims  belonging  to 
the  same  category  met  with  a  like  fate.  A  list 
of  these  claims,  rejected  by  the  commissioner 
for  the  district  between  the  Mississippi  and 
Pearl  rivers,  may  be  found  in  the  American 
State  Papers,  title  Public  Lands,  vol.  vi.  p.  501. 
The  commissioner  reports  that  in  his  opinion 
these  claims  ought  not  to  be  confirmed :  ( 1 )  Be- 
cause the  government  of  the  United  States 
claims  an  absolute  property  in  the  territory; 
(2)  because  the  Spanish  government  evidently 
distrusted  its  own  right  to  make  these  grants, 
as  they  were  made  in  a  manner  entirely  differ- 
ent from  the  usages  and  customs  always  before 
observed  in  granting  lands.  It  was  not  the  cus- 
tom of  Spain  to  make  sale  and  gain  of  her  pub- 
lic lands,  but  to  grant  them  to  actual  settlers. 
Nevertheless,  the  commissioner  suggests  wheth- 
er the  United  States  government,  by  permitting 
Spain  to  remain  in  possession  of  the  country, 
and  thus  to  impose  upon  persons  purchasing 
lands  in  good  faith,  was  not  morally  bound  by 
considerations  of  equity  and  policy  to  make 
these  purchasers  some  compensation. 
638*]  •These  events  happened  prior  to  the 
treaty  between  Spain  and  the  United  States, 
entered  into  February  22,  1819,  by  which  his 
Catholic  Majesty  ceded  to  the  latter  all  the  ter- 
ritories belonging  to  him,  situated  to  the  east- 
ward of  the  Mississippi  known  by  the  name  of 
East  and  West  Florida. 

By  the  8th  article  of  that  treaty  it  is  stipu- 
lated as  follows: 

"All  the  grants  of  land  made  before  the  24th 
of  January,  1818,  by  his  Catholic  Majesty,  or 
by  his  lawful  authorities  in  the  said  territories 
ceded  by  his  Majesty  to  the  United  States,  shall 
lie. ratified  and  confirmed  to  the  persons  in  pos- 
rSession  of  the  lands  to  the  same  extent  that  the 
same  grants  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  his  Cath- 
olic Majesty." 

When  this  treaty  came  before  the  courts  it 
was  held  that  it  furnished  no  aid  to  the  dis- 
puted claims,  since  it  only  guaranteed  grants 
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made  by  the  King  of  Spain  in  the  territory 
ceded  by  that  treaty;  and  the  territory  ceded 
only  embraced  such  territory  ajs  belonged  to  the 
King  of  Spain;  and  as  the  Ignited  States  held 
that  the  disputed  territory  did  not  belong  to 
him,  no  grants  made  by  him  therein  were  con- 
firmed  by  the  treaty. 

In  1829  the  case  of  Foster  v.  yeilson  came  be- 
fore this  court  on  a  claim  for  40,000  arpents  of 
land  under  one  of  the  grants  of  Morales,  pre- 
cisely like  the  claim  now  before  the  court.  The 
case  is  reported  in  2  Pet.  253,  and  contains,  in 
the  arguments  of  counsel  and  the  opinion  of  the 
court,  a  complete  history  of  the  controversy. 
Chief  Justice  Marshall  ably  reviews  the  argu- 
ment of  our  government  in  favor  of  its  claim 
under  the  treaties  of  St.  Ildefonso  and  of  April 
30,  1803.  He  admits  that  the  former  is  suscep- 
tible of  a  twofold  construction;  but  he  con- 
cludes, and  that  was  the  judgment  of  the  court, 
that  the  judicial  department  is  bound  by  the 
construction  adopted  by  its  own  government. 
He  says  ( page  309 )  : 

"If  those  departments  which  are  intrusted 
with  the  foreign  intercourse  of  the  nation, 
which  assert  and  maintain  its  interest  against 
•foreign  powers,  have  unequivocally  as-  [•639 
serted  its  rights  of  dominion  over  a  country  of 
which  it  is  m  possession,  and  which  it  claims 
under  a  treaty:  if  the  legislature  has  acted  on 
the  construction  thus  asserted,  it  is  not  in  ita 
own  courts  that  the  construction  is  to  be  denied. 
A  question  like  this  respecting  the  boundaries 
of  nations  is,  as  has  been  truly  said,  more  a 
political  than  a  legal  question,  and  in  its  dis- 
cussion the  courts  of  every  country  must  respect 
the  pronounced  will  of  the  legislature." 

The  Chief  Justice  then  turns  to  the  question 
whether  the  treaty  of  1819  had  effected   any 
change  in  the  position  of  these  grants  before 
the  courts.    After  ouoting  the  8th  article  of  th« 
treaty,  which  stipulates  that  "all  the  grants  of 
land  made  before  the  24th  of  January,  1818.  bjr 
his  Catholic  Majesty,  or  by  his  lawful  authori- 
ties, in  the  said  territories  ceded,  etc.,  should 
be  ratified   and    confirmed,"   he  inquires  what 
territories  were  ceded;  and  observes  that  the 
cession  did  not  embrace    all   territories   situ- 
ated to  the  eastward  of  the  Mississippi,  but  all 
the  territories  which  belonged  to  him  (the  King 
of  Spain)  thus  situated.     If,  according  to  the 
position  assumed  by  our  government,  the  United 
States  had  already  acquired  a  full  title  to  West 
Florida,  as  far  to  the  eastward  as  the  Perdido 
river,  then  Spain  had  no  title,  and  ceded  noth- 
ing therein ;  and,  by  consequence,  the  stipulation 
in  the  8th  article  of  the  treaty  in   favor   of 
grants  made  by  his  Catholic  Majesty  "in   the 
territories  ce<lod"  would  not  apply  to  the  grant 
then  before  the  court.    Another  difficulty  in  the 
case,  as  viewed  by  the  court,  was  in  the  form  of 
the  stipulation.    It  was  ihAt  all  grants  ''shall 
be  ratified  and  confirmed,"  not  "are   ratified 
and      confirmed,"     a      form      of      expression 
which  the  court  hold  required  the  intermediate 
action  of  the  legislature  confirmatory   of   the 
grants  before  the  courts  could  act  upon  them. 
For  these  reasons  the  court  decided  against  the 
claim. 

In  the  subsequent  case  of  Arredonda,  6  Pet. 
691,  on  an  examination  of  the  Spanish  side  of 
the  treaty,  the  court  held  that  the  last  point 
•made  in  Foster  v.  XtiUon  was  untena-  [*640 
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Ue;  and  that  the  treaty  was  a  present  confirma- 
tion of  the  grants  referred  to  in  it  (6  Pet.  737- 
743),  and  the  same  was  decided  in  United 
States  ▼.  Pere^iemany  7  Pet.  51.  But  this  did 
not  affect  the  question  at  issue.  The  main  ob- 
jection still  remaiped. 

Meantime  attempts  were  made  in  Congress 
to  secure  the  recognition  of  these  Spanish 
grants,  but  without  success.  In  February,  1832, 
a  resolution  was  passed  by  the  House  of  Repre- 
sentatives callinff  on  the  secretary  of  State  for 
his  opinion  of  uie  justice  and  validity  of  the 
daims  arising  upon  those  grants,  and  of  the 
expediency  of  providing  bylaw  for  their  final 
sdjustment.  Mr.  Edward  Livingston,  the  then 
Secretary  of  State^  who  had  b^n  counsel  for 
the  claimants,  made  a  lengthy  and  able  report, 
stating  the  history  of  the  grants  and  the  ques- 
tions arising  thereon,  and  strongly  urging  their 
justice  and  the  expediency  of  providing  for 
their  settlement.  He  contended  that  this  was 
called  for  in  the  exercise  of  good  faith  towards 
the  Spanish  government,  which,  whatever  views 
we  might  have  entertained  with  regard  to  our 
own  title,  had  always  considered  us  pledged  by 
the  treaty  of  1810  to  recognize  and  validate  her 
grants,  and  had  expressed  very  decided  com- 
plaints at  our  failure  to  do  so.  See  this  report, 
Amer.  Archives,  Public  Lands,  Vol.  VI.  p.  496. 

Mr.  Wickliffe,  from  the  committee  on  public 
lands  in  the  House,  to  whom  the  Secretary's 
communication  was  referred,  made  a  report 
combating  its  conclusions  with  great  energy: 

'*Are  we  to  be  told  (says  the  report)  at  this 
time  of  day,  that  our  title  to  the  territory  be- 
tween the  Mississippi  and  Perdido  was  not 
valid  until  the  treaty  of  1819,  and  that  by  that 
treaty  we  piirchi|sed  that  part  of  Louisiana  by 
the  name  of  'all  the  territories  which  belong  to 
him  (his  Catholic  Majesty)  situated  to  the 
eastward  of  the  Mississippi,  known  by  the  name 
ift  East  and  West  Florida?'  What  was  East 
and  West  Florida  in  1819?  Did  it  include  any 
641*]  part  of  the  territory  between  the  'Mis- 
sisiiippi  and  the  Perdido?  Had  not  the  United 
States,  under  and  by  virtue  of  the  treaty  be- 
tween France  and  Spain,  and  between  the  Unit- 
ed States  and  France,  long  prior  to  1819.  taken 
possesion  of  the  same  by  expelling  the  Spanish 
power  therefrom?  And* who  doubted,  in  1819, 
her  right  both  of  jurisdiction  and  soil?  And 
who.  till  now,  ever  supposed  that  the  United 
States,  by  the  treaty  of  1819,  imposed  upon  her- 
s*»lf  the  obligation  to  confirm  these  grants  made 
by  Spain  in  violation  of  her  solemn  treaty  stip- 
ulations? .  .  .  The  committee  will  not  do 
tlie  then  administration  so  much  injustice  as  to 
suppose  they  would  negotiate  a  treaty  with 
Spnin  for  the  avowed  purpose  of  the  acquisition 
of  East  and  West  Florida,  in  terms  designed  to 
eofioeal  the  important  fact  from  the  Congi-ess 
of  the  I'nited  States  that  by  said  treaty  thev 
were  lionnd  to  confirm  claims  to  near  ({00,0(K) 
acres  of  land  which  had.  by  an  act  of  solemn 
Icnrislntion.  been  declared  null  and  void,  and 
which  originated  in  a  violation  of  the  treaty  of 
St.  Ildefonso  and  of  that  with  France  in  1803." 
Pnlilic  l^nds.  vol.  vi.  pp.  507,  508. 

Tliis  extract  serves  to  show  the  temper  with 
which  these  claims  were  viewed  at  that  day  by 
itwmy  of  our  leading  statesmen.  Of  course,  no 
adranoe  was  made  in  their  favor  on  this  occa- 
PI  on. 

11  Wall. 


The  next  case  in  this  court  in  which  grants 
of  land  between  the  Mississippi  and  Perdido 
rivers  came  in  question  was  Oaroia  v.  Lee,  in 
1838.  12  Pet.  511,  521.  The  court  in  that 
case  reaffirmed  Foster  v.  Neilaon,  and  held  that 
as  this  territory  did  not  belong  to  Spain  after 
the  treaty  of  St.  Ildefonso,  but  belonged  to  the 
United  States,  according  to  its  construction  of 
the  treaty,  the  Spanish  grants  therein  made 
after  1800  were  invalid,  and  were  not  confirmed 
by  the  8th  article  of  the  treaty  of  1819.  Chief 
Justice  Taney,  delivering  the  opinion  of  the 
court,  said: 

''Indeed,  when  it  is  once  admitted  that  the 
boundary  line,  according  to  the  American  con- 
struction of  the  treaty,  is  to  be  treated  as  the 
true  one  in  the  courts  of  the  United  States,  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  the  'grant  now  before  the  ['642 
court,  which  m'ss  made  by  the  Spanish  authori- 
ties within  the  limits  of  the  territory*  which 
then  belonged  to  the  United  States,  must  be 
null  and  void,  unless  it  has  been  confirmed  by 
the  United  States  by  treaty  or  otherwise.  It  is 
obvious  that  one  nation  cannot  grant  away  the 
territory  of  another." 

Again; 

"In  the  case  before  us  the  ^ant  is  invalid 
from  an  intrinsic  defect  in  the  title  of  Spain.  It 
is  true  she  still  claimed  tne  country,  and  re- 
fuse<l  to  deliver  it  to  the  United  States.  But 
her  conduct  was,  in  this  respect,  a  violation  of 
the  rights  of  the  United  States  and  of  the  obli- 
gation of  treaties." 

The  court  relied  on  the  act  of  1804  as  giving 
notice  of  the  determination  of  the  United  States 
to  claim  the  territory  and  to  ignore  any  grants 
made  therein,  except  to  actual  settlers. 

In  this  state  of  tiie  decisions  it  was  in  vain  for 
claimants  under  these  grants  to  think  of  rei^ort- 
ing  longer  to  the  courts  of  the  United  States. 
They,  accordingly,  again  applied  to  Congress, 
and  on  June  17,  1844.  procured  a  law  by  which 
the  act  of  ^fay  26,  1824,  relating  to  land  titles 
in  Missouri,  was  extended  to  Louisiana  and  Ar- 
kansas and  the  district  between  the  Mississippi 
and  Perdido  rivers,  and  the  district  courts  were 
invested  with  jurisdiction  over  land  claims  orig- 
inating with  either  French.  Spanish,  or  British 
authorities,  5  Slat,  at  L.  676.  This  act  author- 
ized any  person  claiming  land  by  virtue  of  afly 
French  or  Spanish  grant,  concession,  warrant 
or  order  of  survey  legally  made  or  issued  before 
the  10th  of  ^farch,  1804,  which  was  protected 
or  secured  by  the  treaty  with  France  of  April 
30,  1803.  and  which  might  have  been  perfected 
into  a  complete  title  had  not  the  sovereignty 
been  changed,  to  present  a  petition  to  the  dis- 
trict court  stating  the  case,  and  have  the  claim 
adjudicated  upon  and  settled  according  to  the 
law  of  nations,  the  stipulations  of  any  treaty, 
the  acts  of  Congress,  and  the  laws  of  the  former 
government,  •subject  to  an  appeal  to  the  [•643 
Supreme  Court  of  the  United  States.  A  num- 
lier  of  suits  for  lands  in  the  disputed  district 
were  soon  after  commenced  in  the  district 
court,  amongst  others,  one  by  the  heirs  of  John 
Lynde  for  the  tract  in  question  in  thi«  case. 
But  the  claimants  were  still  unsuccessful  in 
this  court. 

The  first  case  reported  is  that  of  U.  *9.  v. 
Hcifnes^  9  How.  127.  It  was  a  case  precisely 
like  the  one  now  before  the  court,  and  was  re- 

233 


632-648 


SUPBCICE  COUBT  OF  THE  UNITED  STATES. 


DEa  Term, 


jccted  on  the  ground  that  the  act  of  May  26, 
1824,  related  to  inchoate  and  incomplete  titles, 
and  was  intended  to  give  a  means  of  complet- 
ing them.  The  court  re-affirmed  Foster  v.  Neil- 
jtoji.  and  held  that  Spain  could  not  make  any 
valid  grant  in  the  disputed  territory  after  the 
treaty  of  St.  Ildefonso,  and  that  the  act  of 
March  20,  1804,  which  had  never  been  repealed, 
had  pronounced  all  such  grants  void.  The  court 
adhered  to  the  same  views  in  U.  8.  v.  D*Au' 
.  ierive,  10  How.  609;  U.  8.  v.  Phila,  and  yew 
Orleans,  11  How.  609;  Montault  v.  U,  8,  12 
How.  47;  U.  8.  v.  Castant,  12  How.  437;  and 
a  number  of  other  cases  in  the  same  term,  in- 
cluding the  case  now  before  the  court.  These 
cai»es  wore  decided  in  1852. 

In  view  of  this  Ions  course  of  decisions,  all 
to  tht*  same  purport,  it  must  be  considered  as 
judicially  nettled  in  this  court  that  Louisiana, 
as  ceded  to  the  United  States  in  1803,  embraced 
the  territory  between  the  Mississippi  and  Per- 
dido  rivers,  and  that  our  government  had  a  per- 
fect legal  riglit,  whatever  may  have  been  its 
moral  or  honorary  obligations,  to  ignore  all 
grantri  made  by  the  Spanish  authorities  after 
the  treaty  of  St.  lldefonso  went  into  effect.  It 
mu.st  also  be  regarded  as  judicially  settled  that 
the  treaty  of  1819  confirmed  grants  of  land 
made  in  the  Floridas^  east  of  the  Perdido,  but 
nut  those  made  to  the  west  of  that  river,  unless 
made  to  actual  settlers  or  made  before  the 
treaty  of  St.  lldefonso  went  into  effect.  If 
i\u'  political  departments  of  the  government 
felt  bounds  from  considerations  of  honor  and 
344*]  good  faith,  or  from  motives  of  concilia- 
tion and  policy,  to  give  effect  to  any  other 
grants,  it  was  for  them  to  do  so. 

This  is  what  the  claimants  insist  has  been 
done. 

But  that  the  government  of  the  United  States 
has  alwavs  continued  to  insist  upon  its  own 
construction  of  the  treaties,  whenever  they  are 
ref«MTed  to  as  matter  of  right  or  historic  deri- 
vation of  title,  is  manifest,  among  other  things, 
from  the  act  admitting  Florida  into  the  Union 
as  a  state,  passed  so  late  as  March  3,  1845,  by 
whirh  the  boundaries  are  fixed  as  follows: 

"Said  state  of  Florida  shall  embrace  the  ter- 
ritories of  East  and  West  Florida,  which,  by  the 
Treaty  of  Amity,  Settlement,  and  Limits  be- 
tween the  United  States  and  Spain,  on  the  22d 
dav  of  February,  1819,  were  ceded  to  the  United 
Stiite*;."     5  Stat,  at  L.  743. 

It  is  well  kno^Ti  that  Florida,  as  thus  lim- 
ited, extended  only  to  the  Perdido  river,  all  the 
territory  west  of  which  had  long  previously 
been  assigned  to  the  states  of  Louisiana,  Missis- 
*  sippi.  and  Alabama,  which  were  respectively  ad- 
mitted into  the  Union-,  with  their  present 
boundaries,  in  1812,  1817,  and  1819. 

It  is  evident,  therefore,  that  the  case  of  the 
claimants,  if  it  can  stand  at  all,  must  stand  on 
the  voluntary  bounty  of  our  government,  ex- 
erted through  its  legislative  department.  And 
the  question  in  this  case  is  whetiicr  that  bounty 
has.  in  fact,  been  exerted. 

After  the  unsuccessful  attempt  made  in  the 
courts,  as  last  referred  to^  under  the  Missouri 
act  of  1824,  the  subject  was  again  brought  to 
the  attention  of  Congress  in  May,  1858.  Mr. 
Benjamin,  who  had  been  counsel  for  the  daim- 
ftnta  in  the  last  cases,  made  a  report  to  the  Sen- 
ate as  chairman  of  the  committee  on  private 
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land  claims,  and  submitted  a  bill  for  the  relief 
of  the  claimants.  This  report  contained  a  very 
full  history  of  the  treaties  and  litigation,  giv- 
ing a  favorable  view  of  the  Spanish  side  of  the 
question.  Suffice  it  to  say,  in  consequence  of 
this  report.  Congress  passed  the  act  of  June  22, 
1860,  entitled  ''An  Act  for  the  Final  Adjust- 
ment of  Private  *Land  Claims  in  the  [*645 
States  of  Florida,  Louisiana,  and  Missouri,  and 
for  Other  Purposes."  This  act  provides  that 
any  person  claiming  lands  in  Florida.  LoiiiHi- 
ana,  or  Missouri,  by  virtue  of  grant,  conceHsion, 
or  warrant  of  survey  emanating  from  any  for- 
eign government  prior  to  the  cession  of  the  ter- 
ritory to  the  United  States,  or  during  the  pe- 
riod when  any  such  government  claimed  sov- 
ereignty, or  hsud  the  accual  possession  of  the  dis- 
trict or  territory  in  which  the  lands  claimed 
are  situated,  shall  be  authorized  to  make  appli- 
cation for  the  confirmation  of  his  title  in  the 
manner  pointed  out  in  the  act,  which  appoints 
commissioners  to  hear  and  determine  the  appli- 
cations, and  to  make  report  to  the  Commission- 
er of  the  Land  Office.  This  officer,  if  he  ap- 
prover, is  to  report  the  same  to  Congress  for  iIh 
action  and  final  decision  thereon;  and  it  is  pro- 
vided that  if  the  lands^  or  any  of  them,  have 
been  sold  by  the  government,  or  cannot  be  sur- 
veyed and  located,  the  claimant,  if  his  title  be 
confirmed,  shall  jiavB  the  right  to  enter  a  quan- 
tity eoual  in  extent  to  the  lands  thus  sold,  upon 
Diiy  of  the  public  lands  of  the  United  States, 
subject  to  private  entry  at  $1.26  per  acre. 

By  the  Uth  section  it  is  provided  that  where 
the  lands  claimed  have  not  been  in  possession 
of  and  cultivated  by  the  claimant  for  the  period 
of  twenty  years,  and  where  the  lands  are 
claimed  by  complete  grant  or  concession,  etc., 
made  prior  to  the  cession  of  the  territory  to  the 
United  States,  or  where  such  title  was  created 
and  perfected  during  the  period  while  the  for- 
eign government  from  which  it  emanated 
claimed  sovereignty  over  or  had  the  actual  pos- 
session of  such  territory,  the  claimant  may^  at 
his  option,  instead  of  submitting  his  claim  to 
the  commissioners,  proceed,  by  petition,  in  the 
proper  district  court  of  the  United  States,  sub- 
ject to  appeal  to  the  Supreme  Court,  whose  de- 
cision is  to  be  final;  and  if  the  claim  be  sus- 
tained, a  patent  is  thereupon  to  issue  for  so 
much  of  the  lands  claimed  as  remained  unsold, 
and  for  so  much  as  may  have  been  sold  the 
claimant  is  to  have  the  right  to  enter  an  equal 
quantity  upon  the  public  lands,  as  before  stated. 

That  the  object  of  this  act  was  to  confirm  the 
grants  in  question  seems  hardly  to  admit  of  a 
doubt.  It  is  true  that,  *in  prescribing  [*648 
the  powers  and  duties  of  the  special  oommis- 
sioners  and  the  courts  to  whose  aecision  the  ap- 
plications were  to  be  referred,  it  is  provided 
that  they  shall  decide  thereon  according  to 
equity  and  justice.  See,  §S  2  and  11.  But  it 
can  hardly  be  contended,  especially  In  view  of 
what  has  already  been  said  that  Congress  meant 
by  this  language  to  authorize  the  said  commis- 
sioners and  courts  to  review  the  entire  subject, 
and  to  decide  what  our  government  o.ught  to 
have  done  with  regard  to  these  grants.  It  could 
not  have  been  the  intention  to  fiirow  the  whole 
discussion  open,  from  the  Treaty  of  St.  llde- 
fonso down  to  the  present  time,  and  to  confer 
upon  the  tribunals  named  in  the  act  the  poinrer 
wnich  properly  belonged  to  the  political  depart- 
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nent  of  the  govcmment,  and  to  impose  upon 
them  the  duty  of  declaring  what  the  policy  of 
the  garernment  should  be;  or  to  IcaTe  it  to 
their,  perhaps,  varying  jodpnenta  what  was  the 
trne  Intent  and  meaning  of  the  original  treaties. 
TJial  «ou[d  not  have  been  the  design  of  Con- 
jfress.  Tile  act  authoriBCs  the  claimants  to  pre- 
sent their  claims  for  conGimation ;  and  al- 
though it  does  not,  in  so  many  words,  saj-  that 
grant''  made  by  foreign  governments,  while  in 
po«se-Hion  of  the  territory  and  claiming  soier- 
cigntv  over  it.  if  complete,  regular  and  fair, 
sliallbe  sustained;  j-et  that  is  the  unavoidable 
inference  to  lie  derived  from  its  Inngunge,  and 
from  tlie  events  and  course  of  decisions  out  of 
U'lijrh  it  arose.  And  although  it  does  not  ex- 
pressly repeal  that  part  of  the  act  of  Xarch 
ictli.  1804.  which  declared  void  all  grants  of 
land  within  the  ceded  territories  mode  after 
the  .late  of  the  Treaty  of  St.  Ildefonsoi  yet  its 
proTiilons.  in  order  to  have  any  elfett  at  all, 
must  h«  regarded  as  irreconcilable  with  that 
clause  of  the  act  of  1S04  and,  consequently,  ai 
lepraling  it  by  implicit tion. 

We  cannot  avoid  the  conclusion,  therefore, 
tint  the  act  of  June  22d,  1860,  was  intended  to 
viliiliite  all  grants  which  were  ntnde  by  the 
Spanish  government  to  bona  flde  grunteea  of 
lands  in  the  disputed  territory  whilst  the  gov- 
ernni^iit  remained  in  possession  of  the  territory 
M7*]  and  claimed  sovereignty  'over  it.  snb- 
jccl.  of  course,  to  the  express  exceptions  of  the 
treaty  of  1810.  and  the  supplementary  declara- 
tion of  the  King  of  Spain  ftnallv  annexed 
Uiereto. 

What  range  of  discretion  was  intended  to  be 
(onferred  upon  the  special  commissioners  and 
the  courts  by  authorii:ing  them  to  decide  nc. 
cording  to  the  principles  of  equity  and  juslipe, 
is.  perhaps,  not  entirely  elear.  The  prohalile 
meaning  is  that  these  principle  are  to  be  applied 
to  each  particular  cnse.  If  it  should  appear 
thst  a  grnnt  whs  obtained  by  fraud,  or  was  af- 
fected by  any  other  special  vice,  it  would  be 
the  dutt'  of  the  tribunals  to  reject  It.  Or,  tf  it 
sliould  uppenr  that  a  claim  was  honest  and  mer- 
itorious, but  defective  In  point  of  form  or  com- 
pleteness, it  might  be  the  duty  of  the  tribunals 
to  sustain  it  as  an  equitable,  if  not  a  strictly 
li^I  title. 

This  view  of  the  subject  relieves  us  from  the 
ungrnciou4  task  of  construing  treaties,  and  re- 
dewing  the  condnct  and  policy  of  the  govern- 
ment. Congi'esa.  by  the  act  of  1840.  has  de- 
clared its  own  policy,  and  has  left  us  simply 
(he  ntlice  of  judicially  carrying  out  its  enact- 
ments in  individual  eases  as  they  come  before 
OS.  Congress  has  Inid  down  the  general  rule 
by  placing  the  grants  in  question  on  a  platform 
o!  pquftlity  with  grants  made  by  our  own  gov- 
ernment, and  hns  left  to  the  tribunals  the  duty 
of  eicaniining  the  merits  of  particular  applica- 

An  examination  of  the  case  before  us  shows 
that  the  grant  to  John  Lynde  was  made  in  due 
form  and  after  regular  surveys;  and  thnt  the 
consideration  was  duly  paid  to  the  Spanish  gov- 
ernment. Nothing  has  been  developed  in  the 
ease  nhich  goes  to  assail  the  bona  ndes  of  the 
tmn-^^iclion.  unless  it  be  the  fact  of  obtaining 
the  iiriint  from  Morales  (who  was  T.ynde's  fath- 
er-in-law) ofter  the  trenty  of  cession,  and  when 
H  «'ss  known  that  the  United  States  claimed 
11  Wall. 


the  territory.  But  at  thta  can  be  said  of  »U 
these  grants,  and  was  one  of  the  considerations 
that  must  have  been  patent  to  the  mind  of  Con- 
gress when  it  enacted  the  law  of  1S60.  we  must 
presume  that  it  waa  waived  by  that  body,  and 
has  ceased  to  be  a  valid  ground  of  abjection. 
The  decree  of  the  Diatriet  Court  mi«(  be  of- 

*Mr.   Justice    Ollffordt    dissenting;    [*0M 

1  dissent  from  the  decree,  upon  the  ground 

that  the  act  of  Congress  in  question  did  not 

-  --•  -  rhiim  pri-vjoiisly  adjudged  void  by 
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[No.  129,] 
Ipr.  4,  1871.  Decided  Mag  1.  mi. 
:  to  the  Circuit  Court  of  the  United 
ir  the  District  of  towa. 
nation  in  this  case  was  filed  in  the 
,  for  the  forfeiture  of  certain  cad- 
ceo.  Tlie  information  having  been 
'  that  court,  the  United  States  sued 
t  of  error. 

s  fully  stated  hy  the  court. 
Lnoa*  T.    Akerman,    Atty.   Qen., 
,  Aeit.  .ilty.  Oen.  for  plaintiff  in 

Tt  of  July  20,  IS68.  {{  36,  42,  IS 
MO-142.  new  provisions  were  en- 
pect  to  the  illegal  manufacture  of 


I.  Quimt.  no  N.  Y.  8.1 ;  People  T.  l*slm- 
82:  W,   W.  Co.  V.  Hiirkhart.  41    Ind. 

.   Severance.   BG   Mo.  3T8 :  Morgan    v. 

de  Rep.  12<  :  Msror.  He.  of  N.  Y.  v. 
D.  SmKh.  2ST :  frlUIams  *.  Potter.  2 

an  Reniiselpar  v.  Snyder,  9  Barb,  BOB; 

Bausch.    :!8    Barb.    643.    IT    How.    It. 

l-c.  37T;  People  v.  Demlne,  1   mil. 
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distilled  spirits  and  the  punishment  thereof, 
covering  entirely  the  ground  of  the  preceding 
statutes,  and  no  limitation  is  contained  therein 
with  r^rd  to  the  time  in  which  the  proceed- 
inflr  of  K>rfeiture  shall  be  commenced.  And  in 
SI  69,  70  of  the  same  act,  15  Stat,  at  L.  156,  un- 
der which  this  information  was  filed,  there  are 
new  provisions,  covering  all  the  provisions  of 
previous  statute's  in  relation  to  tlie  subject-mat- 
ter for  the  punishment  of  persons  manufactur- 
ing tobacco  or  snufT  in  violation  of  the  internal 
revenue  laws,  and  which  make  no  reference 
whatever  to  the  proceedings  for  the  punish- 
ment of  the  illegal  manufacture  of  distilled 
spirits. 

It  is  clear,  therefore,  that  these  latest  stat- 
utes were  intended  to  prescribe  the  only  rule 
which  should  govern  the  process  of  enforcing 
forfeitures  for  the  offenses  included  within 
their  provisions,  and  that  the  former  statute  is, 
therefore,  repealed. 

Daviess  v.  Fairhaim,  3  How.  636,  644 ;  Bart- 
let  V.  King,  12  Mass.  536;  Com.  v.  Kelliher,  1*Z 
Alien,  480;  Sedg^v.  Stat.  &  Const.  L.  120,  429. 

Other  ntfitutes  on  this  sujiject  are  the  acts  of 
July  1,  1862,  S  54,  12  Stat,  at  L.  452;  Julv  13, 
1806,  §  9,  14  Stat,  at  L.  124;  Mar.  3,  1808,  §  5, 
15  StAt.  at  L.  58. 

No  provision  was  made  for  nfRxinp  revenue 
stnmpn  to  whiskv  or  tobacco,  until  the  act  of 
July  20.  1608,  5  67,  15  Stat,  at  L.  155;  but  the 
revenue,  before  and  at  that  time,  was  collected 
in  an  entirely  different  way.  The  offenses  for 
which  this  information  was  filed  were  first  cre- 
ated by  that  statute  (see  ?§  69.  70,  p.  150),  and 
the  iniformation  was  founded  upon  that  statute 
alone. 

By  S  105  of  the  act  of  1808,  15  Stat,  at  L. 
100,  all  acts  and  parts  of  nets  inconsistent  with 
it  are  repealed;  but  it  is  enacted  "that  the  pro- 
visions of  said  acts  shall  bo  in  force  for  levy- 
ing and  collecting  all  taxes  properly  assessed, 
or  linble  to  lie  assessed,  or  accruing  under  the 
provisions  of  former  acts,  the  right  to  which 
has  alrcadv  accrued,  or  which  may  hereafter 
accrue  unrfer  said  acts,  and  for  maintaining, 
continuing  and  enforcing  liens,  fines,  penalties 
and  forfeitures,  incurred  under  and  by  virtue 
thereof.  And  this  act  shall  not  be  const nied 
to  affect  any  act  done,  right  accrued,  or  penalty 
incurred  under  former  acts,  but  every  such 
right  is  hereby  saved;  and  all  suits  and  prose- 
cutions for  acts  already  done  in  violation  of 


any  former  act  or  acts  of  Congress  relating  to 
the  subjects,  embraced  in  this  act,  may  be  com- 
menced or  proceeded  with  in  like  manner  as  if 
this  act  had  not  been  passed." 

This  section  indicates  the  broad  extent  to 
which  the  former  revenue  acta  had  been  revised 
by  the  act  of  1868,  so  that  Congress  considered 
that  penalties  under  them  would  be  lost  without 
such  a  saving  clause. 

The  United  States,  therefore,  contend  thai 
the  act  of  1868.  being  an  entire  revision  of  the 
act  of  1806,  and  not  merely  amendatoir  there- 
of, the  limitation  relied  upon  by  the  defendantii 
in  error  no  longer  exists. 

Messrs,  D.  P.  Dyer  and  Geo.  W.  MeCrarjt 
for  defendants  in  error: 

The  statute  of  1808  does  not  cover  the  entire 
ground  of  the  prece<ling  statutes. 

There  is  nothing  in  the  act  of  1868  regulating 
or  defining  in  any  way  the  manner  of  proceed- 
ing in  cases  of  forfeiture.  The  provisions  of 
the  previous  acts,  including  the  limitation 
clause,  must  be  regarded  as  still  in  force,  or  we 
must  come  to  the  conclusion  that  there  is  no 
statute  now  in  force  for  this  purpose. 

If  the  act  of  1808  is  to  be  construed  as  repeal- 
ing tlie  provisions  of  prior  acts  regulating  the 
practice  in  seixure  cases,  we  are  left  with  no 
guide,  and  each  court  may  adopt  such  form  of 
proceedings,  as  may  be  deemed  most  appropri- 
ate. If,  however,  the  act  of  1808  is  held  only 
to  repeal  such  prior  enactments  as  are  in  neces- 
sary confiict  with  it,  we  shall  find  a  plain  pro- 
vision in  force,  declaring  that  the  proceedin|^ 
shall  be  "In  the  nature  of  proceedings  in  rem  in 
the  circuit  or  district  court  of  the  United  States 
for  the  district  where  such  seizure  is  made,  or 
in  anv  other  court  of  competent  juristliction." 
13  Stat,  at  L.  14. 

Section  3  of  the  act  of  1867,  14  Stat,  at  L. 
471.  provides  certain  rules  under  which  district 
attorneys  are  to  report  certain  things  tOi  the 
commission  of  int4Tnal  revenue.  Section  4  of 
same  act  places  under  the  control  of  the  com- 
missioner real  estate  acquired  by  the  United 
States  under  the  revenue  laws.  Section  7  au- 
thorize««  the  commisRioner  to  appoint  detectives, 
etc.,  while  8  8  provides  a  penalty  for  failure  to 
pay  tax  wlien  due.  These  are*  all  important 
]>rovisions  of  the  act  of  1867. 

If  the  proviso  imposing  the  limitation  in  ques- 
tion is  repi'aled.  why  not  these  sections  also? 
It  is  not  reasonable  to  suppose  that  it  was  the 


27.'S,  13  How.  Pr.  445;  People  v.  Guild,  4  Den. 
552. 

Where  there  Is  plain  and  unavoidnMe  rppngnance 
between  the  new  provision  and  a  former  ntatute, 
a  repeal  by  Inipllcfltion  will  take  place.  People  v. 
Burt,  43  Cal.  ."»61  ;  Forqueron  v.  Donally.  7  W.  Va. 
114;  Pacific  R.  Co.  v.  Cass  Co.  53  Mo.  17;  Grant 
Co.  v.  8el8.  5  Orrjron.  243 :  Hiirst  v.  Ilawn.  5  Ore- 
eon.  275 ;  t'ovlnp:ton  v.  City  of  Kast  St.  Ix)nl8,  78 
111.   518;   and  aiiihorltles  fast  alwve  cited. 

Such  conRtriiction  Bhould  be  given  to  two  stat- 
utes as  to  give  effect  to  both.  If  possible.  Iverson 
▼.  Ktate.  52  Ala.  170:  Fowler  v.  Perkins.  77  111. 
271  :  McCartee  v.  Orphan  Asylum  Soc.  0  Cow.  437, 
18  Am.  Dec.  516;  Walton  v.  Walton.  Deady.  605. 

.\cts  relating  to  the  same  subject-matter  and 
passed  on  the  same  day.  should  be  so  construed 
as  to  give  them  both  effect.  Ix>rlmer  v.  l^ewls,  1 
Morris,  253,  39  Am.  Dec.  461. 

Where  a  statute  Is  passed  upon  a  subject  already 
covered  by  an  existing  law  and  the  new  statute  re- 
vises the  entire  matter,  making  changes  In  tbe  for- 
mer law.  and  evidently  Intended  as  substitute  for 
It,  the  former  statute  Is  repealed  by  the  latter  by 
Implication,  though  It  contains  no  repealing  clause. 
Mnrdock  v.  City  of  Memphis,  20  Wall.  590,  22  L. 
S36 


ed.  429;  U.  S.  v,  Tynen.  infra;  Henderson's  To- 
bacco. Bupra:  Com.  v.  Cooley.  10  Pick.  36:  Bartlett 
V.  King.  12  Mass.  5.36,  7  Am.  Dec.  09:  Norris  v. 
Crocker.  10  How.  429,  14  L.  ed.  210;  liongloia  v. 
I.onglols,  48  Ind.  00*  Hayes  v.  State.  55  Ind.  09; 
Dowdell  V.  State.  58  Ind.  333:  State  v.  Rogers, 
10  Nev.  319 ;  U.  8.  v.  Barr.  4  8a wy.  256. 

A  different  provision  by  a  subsequent  statute  Is 
an  Implied  repeal  of  the  former.  Columbian  Mfg. 
Co.  V.  Vanderpoel,  4  Cow.  556 ;  Dash  v.  Van  Kleck, 
7  .Tohns.  477. 

The  repeal  of  existing  laws  Is  not  presumed.  Sub- 
sequent statutes  do  not  abrogate  former  ones  by 
containing  different  provisions  on  the  same  subject. 
They  must  be  contrary  to  produce  such  an  effect. 
Saul  V.  His  Creditors,  5  Mart  N.  8.  560.  16  Am. 
Dec.  212. 

A  later  statute  which  does  not.  In  Its  terms,  re- 
peal an  earlier  one  on  same  subject.  Is  not  to  b« 
taken  as  a  repeal  by  Implication,  unless  It  is  plainly 
repugnant  to  the  former  or  unless  it  fully  embracee 
the  whole  subject-matter.  Dugnn  v.  Glttlngs,  3 
Gill,  138.  43  Am.  Dec.  :t06;  lilllingley  v.  State,  14 
Md.  376. 

See  also  note  to  38  C  a  A.  136. 

78  U.  8. 
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iBtention  of  Congress  to  repeal  the  limitation 
in  question,  and  thus  to  leave  the  officer  at  lib- 
erty to  hold  property  seized,  for  an  indefinite 
time,  without  commencing  proceedings  of  for- 
feiture. 

The  cases  cited  in  the  brief  of  counsel  for  the 
gOTemment  are  not  onlv  consistent  with  the 
TiewB  we  hare  endeavored  to  set  forth,  but  they 
give  additional  strength  to  our  position. 

We  also  rely  with  great  confidence  upon 
Sedgiii'ick  on  Statute  and  Constitutional  Law, 
cited  by  counsel  for  government,  pages  126- 
136. 

Among  other  principles  applicable  to  this 
ease,  which  are  well  stated  and  elaborated*  in 
this  worlc,  are  the  following: 

*'A  statute  is  to  be  held  repealed  by  a  subse- 
quent enactment,  only  when  the  two  statutes 
are  so  flatly  repugnant  that  both  cannot  be  ^xe 
euted,  and  we  are  obliged  to  choose  between 
them."    P.  126. 

Mr.  Justice  fttroac  delivered  the  opinion  of 
the  court: 

This  was  an  information  to  enforce  a  forfeit- 
ure, under  the  revenue  laws,  of  certain  cad- 
dies of  tobacco,  which  had  been  seized  on  the 
17th  of  August,  1869,  and  which  were  claimed 
by  J.  N.  Henderson  A.  Co.  The  information 
contains  three  counts.  The  first  is,  in  sub- 
stance, that  since  the  first  day  of  January, 
1868,  to  wit,  from  January  1,  1868,  to  August 
17,  1869,  the  claimants,  being  the  owners  of  a 
tobacco  factory  with  its  furniture,  nuinuiUc- 
tiired.  prepared,  and  placed  in  caddies,  manu- 
factured leaf  tobacco,  and  sold  and  removed  the 
same,  without  placing  on  the  caddies  the  proper 
revenue  stamps,  and  without  having  paid  the 
special  tax  required  by  law;  but  that  they  did 
place  on  the  caddies  of  tobacco  so  manufac- 
tured and  so  sold  and  removed,  half  stamps, 
that  is  to  say,  revenue  stamps  cut  in  two  parts; 
each  part  of  said  stamp  being  used  on  separate 
caddies,  and  each  separate  half  stamp  so  cov- 
ered by  a  whole  stamp  as  to  make  the  half 
stamp  so  used  resemble  and  be  taken  for  a 
whole  stamp.  The  second  count  is  for  substan- 
tially the  same  offense.  The  third  is  for  mak- 
ing false  and  fraudulent  entries  of  the  amount 
of  tobacco  sold  by  them  annually,  and  false 
and  fraudulent  reports  of  their  annual  sales, 
in  violation  of  their  duty  under  the  law. 

The  claimants  pleaded  to  this  information, 
that  it  was  not  nled  until  more  than  twenty 
days  after  the  caddies  had  been  seized  by  the 
collector  for  the  alleged  violations  of  law.  To 
the  plea  there  was  a  demurrer,  which  was  over- 
664*]  ruled  by  the  *court,  and  the  informa- 
tion was  dismissed.  The  record  is,  therefore, 
supposed  to  present  the  question  whether  pro- 
<^inj»s,  to  enforce  a  forfeiture  for  such  viola- 
tions of  the  revenue  laws  as  are  charged  in  the 
information,  must  be  commenced  within  twenty 
days  from  the  time  of  the  collector's  seizure. 
The  claimants,  in  support  of  an  affirmative 
answer  to  this  question,  rely  upon  the  proviso 
to  the  2.5th  section  of  the  act  of  Congress  of 
March  2,  1867.     14  Stat,  at  L.  471. 

That  section  enacted  that  the  owner,  agent,  or 
superintendent  of  any  still,  boiler,  or  other  ves- 
sel used  in  the  distillation  of  spirits,  who 
should  neglect  or  refuse  to  make  true  and  exact 
entry  and  report  of  the  same,  or  to  do  or  cause 
n  Wall. 


to  be  done  any  of  the  things  by  law  required  to 
be  done  concerning  distilled  spirits,  shall,  in 
addition  to  other  fines  and  penalties  by  law 
provided,  forfeit  for  every  such  neglect  or  re- 
fusaly  all  the  spirits  made  by  or  for  him,  and 
all  the  vessels  used  in  making  the  same,  and 
all  materials  fit  for  use  in  distillation  found  on 
the  premises.  It  also  authorized  the  collector 
to  seize  such  spirits,  vessels,  and  materials,  and 
hold  them  until  a  decision  thereon  according  to 
law.  Then  followed  this  proviso:  "Provided 
that  proceedings  to  enforce  said  forfeiture  shaU 
be  commenced  by  such  collector  within  twenty 
days  after  the  seizure  thereof;  and  the  proceed- 
ings to  enforce  said  forfeiture  of  property  shall 
be  in  the  nature  of  a  proceeding  in  rem  in  ths 
circuit  or  district  court  of  the  United  States 
for  the  district  where  such  seizure  is  made,  or 
in  any  other  court  of  competent  jurisdiction.'' 
The  9th  section  of  the  same  act  enacted  that 
"all  proceedings  relating  to  forfeiture  and  sale 
of  distilled  spirits  shall  apply  to  tobacco,  snuff, 
and  cigars." 

In  answer  to  this,  it  is  contended,  on  behalf 
of  the  United  ^States,  that  the  proviso  [*655 
relied  upon  by  the  claimants  was  repealed  by 
the  act  of  July  20,  1868. 

If  this  is  so,  it  was  a  repeal  by  implication 
only.  That  act  contains  no  words  expressly  re- 
pealing either  the  act  of  1867  or  that  of  1864, 
to  which  the  one  of  1867  was  a  supplement.' On 
the  contrary,  the  repealing  clause,  which  it 
does  contain,  indicates  plainly  the  intention  of 
Congress  to  leave  in  force  some  portions  of  for- 
mer acts  relative  to  the  same  subject-matter. 
The  125th  section  enacts  **that  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed."  This  is  an  ex- 
press limitation  of  the  extent  to  which  it  was 
intended  former  acts  should  cease  to  be  operat- 
ive, namely,  only  so  far  as  they  are  inconsist- 
ent with  the  new  act.  It  is  quite  inadmissible 
to  engraft  upon  this  express  declaration  of  leg- 
islative intent  an  implication  of  more 
•extensive  repeal.  Statutes  are,  indeed,  [•BST 
sometimes  held  to  be  repealed  by  subsequent 
enactments,  though  the  latter  contains  no  re- 
pealing clauses.  This  is  always  the  rule  when 
the  provisions  of  the  latter  acts  are  repugnant 
to  those  of  the  former  so  far  as  they  are  re- 
pugnant. The  enactment  of  provisions  incon- 
sistent with  those  previously  existing,  mani- 
fests a  clear  intent  to  abolish  the  old  law.  In 
The  United  States  v.  Tynen,  ante.  153,  it  was 
said  by  Mr.  Justice  Field  that  "when  there  are 
two  acts  upon  the  same  subject,  the  rule  is  to 
give  effect  to  both,  if  possible.  But  if  the  two 
are  repugnant  in  any  of  their  provisions,  the 
latter  act,  without  any  repealing  clause,  oper- 
ates to  the  extent  of  the  repugnancy  as  a  re- 
peal of  the  first;  and  even  where  two  acts  are 
not  in  express  terms  repugnant,  yet,  if  the  lat- 
ter acts  covers  tlie  whole  subject  of  the  first, 
and  embraces  new  provisions,  plainly  showing 
that  it  was  intended  as  a  substitute  for 
the  first  act,  it  will  operate  as  a  repeal  of  that 
act."  For  this  several  authorities  were  cited, 
some  of  which  have  been  cited  on  the  present 
argument.  This  is,  undoubtedly,  a  sound  ex- 
position of  the  law.  But  it  must  be  observed 
that  the  doctrine  asserts  no  more  than  that  the 
former  statute  is  impliedly  repealed,  so  far  as 
the  provisions  of  the  subsequent  statute  are  re- 
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puffnant  to  it,  or  so  far  as  the  latter  statute, 
making  new  provisions  is  plainly  intended  aa 
a  substitute  for  it.  Where  the  powers  or  direc- 
tions under  several  acts  are  such  aa  may  well 
subsist  together,  an  implication  of  repeal  can- 
not be  allowed.  Dwar.  Stat.  530  et  teg.;  Gold' 
aon  V.  Buck,  15  East,  377. 

If,  now,  in  the  light  of  these  principles,  the 
act  of  July  20,  1868,  be  examined  and  com- 
pared with  the  acts  of  1864  and  1867  (the  lat- 
ter being  an  amendment  of  the  former)  there 
will  be  found  in  it  nothing  inconsistent  with 
the  authority  given  by  tlie  amended  act  of  1867 
to  the  collector  to  seize  and  hold  property  sub- 
ject to  forfeiture,  or  with  the  proviso  that  di- 
rects tiie  mode  of  procedure  to  enforce  forfeit- 
ures, designates  the  courts  in  which  proceed- 
ings may  be  instituted,  and  limits  the  time 
within  which  thev  niav  be  commenced. 
658*]  •It  cannot  be  said  that  all  the  powers 
and  limitations  mentioned  in  the  proviso  may 
not  subsist  in  entire  consistency  with  every- 
thing prescribed  in  the  act  of  1808.  Undoubt- 
edly, that  act  was  intended  to  be  a  revision  of 
former  acts  relative  to  spirits  and  tobacco. 
And  in  some  particiilarH  it  made  changes.  It 
introduced  new  provisions  respecting  the  mode 
uf  paying  the  tax  on  spirit !)  and  tobacco,  and  it 
prescribed  some  new  p^^nalties  for  new  offenses, 
but  it  made  no  provision  resp(*ctrng  the  mode 
of  enforcing  penalties  and  forfeitures.  It  can- 
not, therefore,  have  been  intende<I  as  a  com- 
plete substitute  for  all  former  acts  relative  to 
this  subject.  There  are  many  provisions  of  the 
acts  of  1864  and  1867  which  it  left  untouched 
and  unsupplied.  Indeed,  the  first  fifty-two  sec- 
tions of  the  act  of  1804,  amende<l  as  they  were 
by  the  acts  of  1866  and  1867.  w'ithout  which 
the  revenue  laws  cannot  be  executed,  are  not 
attempted  to  be  supplied.  There  is,  therefore, 
no  reason  for  holding  that  any  other  provisions 
of  the  acts  of  1864  and  1867  have  been  re|>ealed 
than  such  as  are  plainly  inconsistent  with  the 
provisions  of  the  act  of  1808.  There  is  noth- 
ing in  this  latter  act  repugnant  to  the  pro- 
viso upon  which  the  claimants  rely. 

But  the  proviso  ot  tiie  25th  section  of  the 
act  of  1867,  which  limits  to  twenty  days  the 
time  for  commencing  procee<lings  to  enforce  for- 
feitures, has  no  application  to  any  other  for- 
feitures than  such  as  are  provided  for  in  that 
section.  Those  are,  as  we  have  seen,  forfeitures 
for  neglet't  or  refusal  to  make  certain  true 
and  exact  entries  and  reports,  and  forfeitures 
for  neglect  or  refusal  to  do  any  of  the  things 
by  law  re<|uire<l  to  be  done  concerning  distilled 
spirits  (or  tobacco).  They  are  forfeitures  for 
acts  of  omission  or  neglect.  To  procet^dings  to 
enforce  them,  the  limitation  was  applied.  It 
was  made  applicable  to  no  other.  The 
proviso  speaks  of  procee<lings  to  enforce 
said  forfeiture,  and  plainly  contemplates  no 
seizure  or  forfeiture  for  any  different  offense 
than  those  previously  mentioned  in  the  sec- 
tion. This  information  is  founded  upon  no 
such  neglect  or  refusal.  The  forfeiture  claimed 
is  for  affirmative  acts  of  the  claimants;  for 
active  offenses  first  made  grounds  of  forfeiture 
659*]  by  the  *act  of  1868.  Each  count 
charges  positive  fraud — the  first  and  second, 
fraudulent  use  of  stamps,  unknown  under  the 
act  of  1807:  and  the  third  count  charges  fraud- 
ulent entries  and  fraudulent  reports.  It  may 
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well  be  that  a  distinction  was  intended  to  be 
made.  Passive  violations  of  law,  mere  neglect, 
may  have  been  regarded  as  less  culpable  than 
active  transgression.  All  the  causes  of  forfeit- 
ure enumerated  in  the  69th  section  of  the  act 
of  1868,  upon  which  |dl  the  counts  in  the  in- 
formation are  based  are  of  the  latter  character. 
We  cannot  hold,  therefore,  that  the  limitation 
of  the  proviso  to  the  25th  section  of  the  act  of 
1867,  which  the  claimants  have  pleaded,  is  any 
protection  to  them.  It  follows  that  the  judg- 
ment of  the  circuit  court  dismissing  the  infor- 
mation must  be  reversed. 

The  judgment  of  the  Circuit  Court  ia  re* 
Kcrsedf  and  the  oanne  is  remanded  for  further 
proceedings. 


JOHN  RICHKY,  Plff., 
V. 

JOHN   S.    WILLIAMS,   Collector   of    Internal 

Revenue. 

Where  this  court  is  equally  diridtd.  the  case 
remanded  to  the  court  hfloir. 

Where  this  court  is  eqiialb'  divided  In  opinion 
upon  a  certificate  of  division  in  opinion  of  the 
Judges  of  the  cirenit  court,  the  case  remanded  to  the 
circuit  court  without  answer. 

[Xo.   185.] 
Huhmitted  Oct,  SI,  1811.  Decided  Tor.  22,  1871, 

ON  a  certificate  of  division  in  opinion  between 
the    judges    of    the    Circuit    Court    of    th« 
United  States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  to  recover  certain  internal  revenue  tax 
paid  uudet  protest.  The  facts  were  that,  from 
.fan.  1  to  Jan.  8,  180.S.  the  plaintiff  (»wned  H4 
shares  of  stock  in  the  Lafayette  &  Indiana |ki1  is 
R.  Co..  of  $50  each,  the  whole  amount  of  the 
stock  being  $24.5,000;  that,  on  Jan.  8.  18(i3, 
that  company  was  consolidated  with  the  Indian- 
ajwlis  6i  Cincinnati  R.  Co.,  under  the  name  of 
the  Indianapolis.  Cincinnati.  &  Lafayette  R. 
Co.:  that  in  consideration  of  surrendering  hia 
said  84  shares  of  stock,  the  plaintiff  re<*eived  21 
bonds  of  the  new  ctunpany,  each  of  $1,000. 
The  defendant  alleges  that  the  84  shares  of 
stock  nominally  worth  $4,200,  were  actually 
worth,  Jan.  1,*  1803,  only  the  sum  of  $.1,140, 
and  that  the  21  bonds  nominally  worth  $21,000 
were  actually  worth  when  receivecl  by  plaintiff 
in  that  same  year,  the  sum  of  $15.7.50.  The 
tax  was  assessed  on  the  plaintiff  for  the  dif- 
ference in  value  lietween  tne  stock  surrender«Hj 
and  the  bonds  received  as  $12,610,  *'gains,  prof- 
its, and  income  for  the  year." 

Upon  the  hearing  in  the  court  below  it  oc- 
curred as  a  question  to  be  decided  whether,  it 
the  plaintiff's  stock  in  the  Lafayette  &  In- 
dianapolis R.  Company  described  in  the  decla- 
ration and  plea,  was,  Jan.  1.  1867.  worth  only 
$37.50  per  share,  making  his  whole  84  shares 
thereof  worth  only  $3,140,  as  alleged  in  snid 
plea;  and  if  the  bonds  mentioned  in  said  plea, 
and  therein  alleged  to  have  been  received  in 
said  year  for  said  stocks  were,  when  the  same 
were  received,  and  within  that  year,  worth 
$15,750,  as  alleged  in  the  plea,  the  difference 
between  said  value  of  said  stock,  and  said  value 
uf   said    bonds,   amounting   to   $12,010.    oufrht 
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to  haTe  been  regarded  as  gain,  profit  or  income 
of  the  plaintiff  within  the  meaning  of  the  in- 
ternal revenue  law  in  force,  when  the  tax  men- 
tioned in  the  declaration  was  assessed  so  as  to 
render  said  sum  of  $12,610,  or  any  part  there- 
of, taxable  as  income  against  plaintiff. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

Whereupon  the  question  was  certified  to  this 
court. 

Messrs.  J.  E,  McDonald  and  A.  L.  RoachCf 
for  plaintiff: 

The  s<*ction  of  the  internal  revenue  hiw  <'ited 
to  support  this  asst^iisment  rends  as  follows: 
"There  shall  be  levied,  collected,  and  paid  an- 
nually upon  the  gains,  profits,  and  income  of 
every  person,  whether  (Icrived  from  any  kind 
of  proi>erty,  interest,  dividend,  or  salaries,  or 
from  any  profession,  trade,  employment,  or  vo- 
cation, or  from  any  other  source  whatever,  a 
ttx  of  five  per  centum  on  the  amount  so  de- 
rived over  $1,000.  .  .  .  That  this  tax  be 
jis9es»e<l,  collected,  and  paid  upon  the  gains, 
profitB,and  income  for  the  year  ending  the  thir- 
ty-first day  of  December  next  preciHling  the 
time  for  levying,  collecting,  antl  paying  said 
tax.*' 

The  language  of  the  law,  we  admit,  is  quite 
broad  and  sweejiing;  sufliciently  so,  it  would 
se<*m,  without  extending  it  by  a  latitudinous 
niii.Ht ruction.  But,  broad  as  it  is.  it  is  not  with- 
out some  limit.  *It  is  an  income.'  gain  or  profit 
that  has  been  derived,  that  is  realised  and  as- 
certained, not  speculative  or  contingent.  The 
terms  employed  exclude  all  other  construction, 
and  to  go  beyond  them  would  be  to  enter  the 
limitless  field,  of  speculaticm  and  conjecture. 
Xo  assumed  nor  speculative  change  of  property 
or  values  can  be  made  the  basis  of  any  assess- 
ment for  income  tax;  it  requires  something 
more  than  a  mere  change  in  tlie  market  value 
of  property  within  the  year,  or  an  assumed 
tlifference  in  the  value  of  property  that  has 
l»een  rec<'ived  in  exchange  for  other  property, 
i»r  change  in  the  form  of  property  to  realize  or 
derive  such  gains,  profits,  or  income  as  will  au- 
thorize the  assessment  of  the  tax. 

J/r.  B.  H.  Briatow,  Solicitor  General,  for 
defendant : 

The  language  employed  by  Congress  is  very 
comprehensive.  The  words  "gains,  profits,  and 
incouM***  were  obviouMly  used  to  give  the  act  a 
more  extended  operation  than  it  would  have 
had,  had  either  been  omitted.  They  do  not 
mean  the  same  thing.  Thus.  Webnter  defines 
^ain  to  be:  (1)  That  which  is  gained,  obt^iined, 
or  acquired  as  a  profit  or  advantage:  profit; 
advantage;  benefit;  winning:  opposed  to  loss. 
(2)  The  obtaining  or  amassing  of  profit  or 
valuable  possession ;  acquisition ;  accumulation. 
He  defines  profit  to  be:  (1)  Accjuisition  be- 
yond expenditure;  excess  of  value  received 
for  keeping  or  selling  o\'er  cost;  hence,  in 
commerce,  pecuniar}'  gain  in  any  transaction  or 
occupation;  emolument.  He  defines  income  to 
1)6:  (3)  That  gain  which  proceeds  from  labor, 
business,  or  property  of  any  kind;  the  produce 
of  a  farm:  the  rent  of  houses;  the  proceeds  of 
professional  business;  the  profits  of  commerce 
or  of  occupation;  the  interest  of  money,  or 
stock  in  funds,  etc.;  revenue:  receipts:  espi'- 
vmV.y  the  annual  receipts  of  a  private  pt^rson,  or 
u  cttnNiration,  from  property:  as,  a  large  lu- 
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come,  a  limited  income.  To  hold  that*  each  is 
the  exact  equivalent  of  the  others,  violates  a 
recognized  rule  of  construction,  namely,  to  con- 
strue the  section,  so  that  if  possible,  no  sen- 
tence, clause,  or  word,  shall  be  treated  as  su- 
perfluous, void,  or  insignificant.  Sedgw.  S:at. 
and  Const.  Law,  238. 

The  terms  of  the  act  are  sulficiently  broad 
to  include,  as  a  taxable  ^in,  the  difference  be- 
tween the  value  of  plaintiff's  stock  and  the 
value  of  the  bonds  received  by  -him  therefor. 

That  it  was  designated  to  be  a  searching  law, 
reaching  all  the  business  transactions  and 
property  relations  of  the  citizen,  alid  fastening 
upon  all  his  gains,  profits,  and  income,  how- 
ever made  and  in  whatever  form  obtained,  is 
very  manifest. 

As  to  personal  property  the  gain  must  be  ac- 
quired within  the  year  for  which  the  tax  is  im- 
posed. Whether  the  gain  may  arise  in  any 
other  way  than  upon  the  sale  or  what  is  equiv- 
alent to  it,  need  not  be  considered  here,  •inas- 
much as  the  pleadings  show  that  in  thi;:  i-ase 
there  was.  in  effect,  a  sale.  The  question  U 
whether  a  gain  made  during  the  year  is  taxa- 
ble where  the  property  s<»ld  or  tninsferreil  wa-. 
owned  by  the  party  at  the  beginning  of  the 
year.  II  a  person  on  the  first  day  of  the  yejir 
owns  pmperty  worth  $">.0(H).  and  he  s<'lU  if 
during  the  year  for  $10,(KU»,  he  has  obviously 
made  a  gain  of  $5,00(1.  There  is  the  substaii- 
tial  fact  that  he  has  gsiined  .$.5,01)0:  and  this 
being  asorrtjiined.  the  act  closes  the  dt»or  to 
any  speculation  as  to  how  this  result  was  ac- 
complished by  declaring  that  a  citizen  «h«ll  be 
taxed  upon  a  gain  from  any  source  whatever. 

This  transaction  certainly  possesses  as  nuic.i 
the  character  of  a  sale  as  if  tlie  stock  had  been 
transferred  to  an  individual  instead  of  to  the 
company  mentioned,  and  the  plaintiff  had  re- 
ceived in  payment  the  promissory  noti-s  of 
the  individual  instead  of  the  bonds  of  the  com 
paiiy.  In  either  ease  the  transfer  is  for  a 
price,  namely,  the  amount  of  money  called  for 
by  the  bonds  or  notes,  though  it  is  not  payable 
until  a  future  time,  namely:  when  the  bonds 
or  notes  mature,  and  the  element  of  price  dis- 
tinguishes the  transaction  from  a  mere  ex- 
change, which  it  would  l»e  had  the  stoc'k  been 
transferre<l  for  stock  or  other  property. 

Here,  then,  by  the  sale  ot  his  bonds  as  afore- 
said, a  clear  gain  was  obtained  by  the  plaintiff 
during  the  year,  which  is  capable  of  estima- 
tion, and  which,  as  we  think,  is  no  more  ex- 
empt from  taxation  under  the  law  than  would 
l>e  the  gains  or  profits  arising  from  sales  of 
any  other  description  of  personal  property. 

But  the  act  of  Congress  does  not  limit  the 
taxing  power  to  the  case  of  a  sale.  If  it  did,  it 
would  show  that  Congi-ess  had  exhibit e<l  great 
care  in  closing  the  small  cracks  in  the  struc- 
ture it  had  erected,  and  lia<l  left  a  door  wi:le 
open.  A  person  might  exchange  projierty  for 
property,  and  during  the  year,  in  -a  series  of  ex- 
changes, accumulate  a  large  fortune  in  such 
property  as  would  readily  enable  his  gains  to 
be  estimated,  and  yet  escape  taxation.  (lov- 
ernment  bonds  are  not  money.  Can  a  man  ex- 
change these  bonds  for  land,  and  land  for 
bonds,  until  he  has  made  a  large  fortune,  and 
yet  escape  taxation?  If  not,  how  can  Ik  in 
similar  operations  with  other  kinds  of  prop- 
erty? 
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The  plaintiff  ooncedes  a  substantial  gain  of 
$12,600;  and  whether  this  gain  was  derived 
from  a  sale  of  his  stocks,  or  from  an  exchange 
of  his  stocks,  or  from  *'any  source  whatever/' 
we  submit  that  it  is  within  the  purview  of  the 
internal  revenue  law,  in  force  when  the  tax 
mentioned  was  assessed  thereon. 

Mr.  Chief  Justice  CluMe  announced  the  de- 
cision of  the  court: 

On  the  question  certified  in  this  ease  the 
court  is  equally  divided  in  opinion. 

The  oase  will,  therefore,  he  remanded  to  the 
Circuit  Court  for  the  District  of  Indiana,  with- 
out answer. 


ANATOLE  COUSIN,  Plff.  in  Err., 

V, 

LOUIS  F.  GENERES  et  al. 

The  decision  In  Bethell  v.  Demaret,  10  Wall. 
687,  10  L.  ed.  1007,  governs  this  case. 

[No.  286.] 
Argued  Nov,  17,  187L    Decided  Nov,  20,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
.  On  motion  to  dismiss. 

The  petition  was  filed  in  the  second  district 
court  of  New  Orleans,  by  the  plaintiff  in  error, 
claiming  to  recover  for  money  received  by  de- 
fendants in  error.  Judgment  having  been  given 
for  the  defendants,  the  plaintiff  took  an  appeal 
to  the  supreme  court  of  the  state,  by  which 
the  said  judgment  was  affirmed.  Whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

Mr,  Louis  Janin,  for  defendants  in  error: 

The  supreme  court  of  Louisiana  states  its 
views  of  the  facts  and  of  the  law  of  the  case,  in 
the  following  few  words,  to  wit: 

'The  evidence  in  this  case  satisfies  us  that 
the  plaintiff  delivered  to  the  defendant's  firm  a 
sum  of  Confederate  money  to  be  invested,  and 
the  latter  invested  it,  with  the  exception  of  a 
small  portion,  rendered  in  court,  in  bonds  of 
the  city  of  New  Orleans,  payable  in  the  same 
currency." 

"Under  such  circumstances,  we  are  of  opin- 
ion that  the  court  properly  rejected  the  demand 
of  the  plaintiff." 

This  is  the  judgment  of  the  state  court, 
wliich  this  court  is  requested  to  revise. 

This  writ  of  error  must,  undoubtedly,  be  dis- 
misj^ed,  under  the  authority  of  the  recent  case 
of  Bethell  v.  Demaret,  10  Wall.  537,  19  L.  ed. 
1007. 

That  was  another  Louisiana  case,  which  pre- 
sented precisely  the  same  state  of  facts  and 
questions  of  law,  as  the  case  now  before  the 
court.  A  short  extract  from  the  opinion  of 
this  court  suffices  to  show  the  absolute  iden- 
tity of  the  two  cases.  The  court  says: 
"Tlie  suit  was  brought  by  Bethell  against  the 
defendants,  in  a  district  court  of  the  state,  to 
enforce  a  mortgage  given  to  secure  the  pay- 
ment of  two  notes  of  $7,500  each,  given  by  them 
for  the  loan  of  Confederate  currency,  on  2d 
April,  1862." 

The  court  says,  in  its  opinion  in  the  present 
case,  that  ''he,  the  plaintiff  in  error,  is  en- 
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deavoring  to  enforce  a  contract,  the  considers- 
tion  of  which  is  Confederate  currency.  The 
nullity  of  contracts  founded  upon  that  un- 
lawful currency  has  frequently  been  deter- 
mined." 

This  court  then  concludes  its  opinion  thus: 
"As  no  Federal  question  appears  in  the  record, 
the  motion  to  dismiss  must  be  granted." 

Mr.  P.  Phillips,  for  plaintiff  in  error. 

Mr.  Chief  Justice  Cl&ase  delivered  the  opin- 
ion of  the  court: 

I  am  instructed  by  the  court  to  say  that  the 
decision  in  Bethell  v.  Demaret,  10  Wall.  537, 
10  L.  ed.  1007,  decided  at  this  term,  is  re- 
garded as  governing  this  case. 

The  writ  of  error  must,  therefore,  he  dts- 
miesed. 


NAPOLEON  B.  VAN  SLYKE,  Ptif.  in  Err., 

V. 

WISCONSIN, 
and 

BENJAMIN  BAGNALL,  Plff.  in  Err., 

V. 

WISCONSIN. 
State  may  tarn  shares  in  national  hanks. 

A  state  may  tax  the  shares  of  stockholders  la 
oatlooal  banking  associations,  within  Its  limits. 

National  Bank  v.  Com.  9  Wall.  468,  19  L.  ed. 
721,  and  Llonberger  v.  Kouse,  9  WalL  853,  19  U 
ed.  701«  followed. 

[Nos.  261  k  262.] 
Argued  Nov.  15,  1871.    Decided  Nov.  27,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  SUte 
of  Wisconsin. 

Suit  was  brought  by  the  plaintiff  in  error,  in 
the  court  below,  to  recover  for  certain  taxes  al- 
leged to  have  been  wrongfully  assessed  upon 
certain  shares  of  stock  in  a  bank,  whose  capital 
was  invested  in  stocks,  bonds  and  securities  of 
the  United  States.  Judgment  having  been 
given  for  the  defendant,  tne  plaintiff  sued  out 
this  writ  of  error. 

Mr.  8.  U.  Pianey  for  plaintiff  in  error. 

Messrs.  8.  8.  Barlow  and  P.  li.  Spooler, 
for  defendant  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  judgment  of  the  supreme  court  of  Wis- 
consin, which  asserts  the  right  of  that  state  to 
tax  the  shares  of  stockholders  in  national  bank- 
ing associations  within  its  limits  is  aflirnied. 
The  case  before  us  is  governed  by  the  cases  of 
Nat.  Bk.  ▼.  Com.  9  Wall.  468,  19  L.  ed.  721,  in 
which  this  court  affirmed  the  judgment  of  the 
court  of  appeals  of  Kentucky,  and  Lionberger 
V.  Rouse,  9  Wall.  363,  19  L.  ed.  701,  in  which 
we  affirmed  the  judgment  of  the  supreme  court 
of  Missouri,  on  ouestions  substantially  the 
same  as  those  in  this  case.  We  think  it  un- 
necessary to  restate  the  reasons  by  ^vhich 
those  decisions  were  sustained. 

Note. — State  taxation  of  national  hanks — see 
note,  45  L.  R.  A.  737. 
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UNITED  STATES,  Plff,, 

V, 

EDWARD  MYNDERSE  and  Charles  Mynderse, 

Survivor,  etc. 

DistiP.er's  bond,  tciih  general  condition,  valid — 
action  on,  for  tchat  maintainable  —  United 
State9  V.  Hodson,  10  Wall  SO',,  19  L.  ed,  947, 
foUoucd. 

Dlftlller'A  bond,  conditioned  to  conform  to  all  the 
proTlslons  of  the  Internal  revenue  act,  is  valid. 

The  I'nlted  States  may  maintain  an  action 
agiiost  the  orlnclpal  and  sureties  in  such  a  bond, 
fur  Yiolatlons  of  the  requirements  of  the  30th  and 
4.'ith  BPctloDs  of  the  Internal  revenue  law  of  July  1. 
1862. 

(Ts.  V.  Ifodson,  10  Wall.  805,  10  L.  ed.  037,  fol- 
lowed. 

I  No.  237.1 

UMhmittcd  yov.  U,  1871.    Decided  Nov.  27, 1871, 

Oy  a  ccrtiAcate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Xcw  York. 

TliiH  wns  nn  action  of  deht,  brought  in  the 
court  below,  by  the  United  States  against  the 
defendants  and  one  Jane  Goodwin,  now  de- 
oeaned,  a«  principal  and  sureties  on  a  distiller's 
bond,  given  under  the  30th  section  of  the  Inter- 
nal Revenue  Law  of  July  1,  1862,  12  Stat,  at 
L  4U\  the  condition  whereof  was  "that  if  the 
Mid  Jane  Goodwin  should  truly  and  faithfully 
conform  io  oil  the  provisions  of  an  act  entitled 
An  Act  to  Provide  Internal  Revenue  to  Sup- 
port the  Government  and  to  Pay  Interest  on 
the  Public  Debt/  approved  July  1,  18G2,  and 
of  such  other  act  or  acts  as  were  then,  or  might 
thereafter  be,  in  that  behalf  enacted,  then  tlie 
sail!  above  obligation  to  be  void  and  of  nu 
effect,  otlierwi<«e  it  should  abide  and  remain  in 
full  force  and  elTcf^t." 

The  3l)th  section  of  the  act  of  1802,  cited 
above,  describes  the  condition  of  the  bond  there- 
by required,  and  (l|e  45th  section  of  the  same 
act  enjoins  certain  duties  upon  distillers,  whicli 
31  Waix.  U.  S.,  Book  20. 


are  prescribed  in  language  nearly  correspond- 
ing with  that  employed  in  the  39th  section. 

The  breaches  specially  assigned  in  the  decla- 
ration include  and  were  designed  to  include 
violations  of  the  requirements  of  both  sections. 

The  case  afterwards  coming  on  to  be  heard, 
the  question  occurred  "whether  or  no  the  con- 
dition of  the  said  bond  so  far  departs  from  the 
reouireroents  of  the  act  of  Conmss  in  that  be- 
Imlf  that  the  said  bond  is  void  and,  therefore, 
whether  the  said  declaration  and  the  matters 
therein  stated  are  sufficient  in  law  to  entitio 
the  plaintifTs  to  maintain  their  said  action 
herein  a^inst  the  said  defendants." 

The  opmions  of  the  judges  being  opposed  on 
this  question,  it  was,  on  motion  of  the  attorney 
for  the  United  States,  ordered  to  be  certified  to 
this  court  for  final  decision. 

Mr,  B.  H.  Bristow,  Solicitor  Oen,,  and  C. 
H,  Hill,  Aast,  Atty.  Gen,,  for  plaintiff: 

This  case  ap|>ear8  to  be  governed  entirely  by 
the  recent  decision  in  United  States  v.  Hodson, 
10  Wall.  395,  19  L.  ed.  037,  and  it  is  accord- 
ingly submitted  that,  under  the  authority  of 
that  decision,  the  first  branch  of  the  question 
])refiented  should  be  answered  in  the  negative, 
and  the  last  branch  of  it  in  the  affirmative. 

(No  counsel  appeared  for  defendants.) 

Mr.  Chief  Justice  dtaaa  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  from  the  circuit  court  of 
the  United  States  for  the  northern  district  of 
New  York. 

The  answers  to  the  questions  certified  must 
be  given  according  to  the  opinion  of  this  court, 
delivered  at  a  former  day  in  this  term,  in  the 
case  of  The  United  States  v.  Hodson,  10  Wall. 
305,  19  L.  ed.  937.  That  opinion,  to  which  it 
lA  needless  to  refer  further,  requires  that  the 
first  question  certified  to  us  be  answered  in  the 
negative  and  the  second  in  the  c^firmative,  and 
they  are  so  answered. 
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AT 


DECEMBER  TERM,   1870. 


THE    NEW    ORLEANS    &    BAYOU    SARA 
MAIL  COMPANY,  Appt., 

V, 

ANTHONY  FERNANDEZ  et  aU 

(See  8.  C.  12  Wall.  180-186.) 

My  party  appealing  may  assign  error — par- 
tieSf  residence  of — practice,  where  court  be- 
low is  without  jurisdiction. 

No  one  but  an  appellaot  can  be  heard  In  an  ap- 
pellate court  for  the  reversal  of  a  decree  rendered 
m  the  subordinate  court  Appellees  may  be  heard 
la  support  of  the  decree,  but  not  for  reversal. 

Where  It  appears  on  the  face  of  the  pleadlnn, 
that  both  parties  are  citizens  of  the  same  state,  the 
bill  of  complaint  Is  properly  dismissed  for  want  of 
jorlsdlctlon. 

Where  the  circuit  court  is  without  jurisdiction^ 
It  Ui  in  general  irregular  to  make  any  order  in  the 
cause  except  to  dismiss  the  suit,  but  the  court  may 
set  axide  vuch  orders  as  hnd  been  improperly  made 
before  the  want  of  jurisdiction  was  discovered. 

[No.  9  of  Dec.  Term,  1809.] 
Submitted  Dec.  8,  JSGif.    Decided  Jan.  2^,  1870. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  tlie  Eastern  District  of 
Louisiana. 

The  petition  in  thi;*  case  was  filed  in  the 
court  below  by  the  appellants,  for  the  recovery 
of  the  steamboatA  Laurel  Hill  and  Iberville. 
A  decree  havinjr  been  entered  in  favor  of  the 
plaintiff  for  the  Iberville  and  in  favor  of  the 
defendants  for  tlic  Laurel  Tlill,  the  said  plain- 
tiff took  an  appeal  to  this  court. 

The  ca<*e  is  fully  stated  by  the  court. 

J/r.  Whi.  M.  Evarts,  for^appollant,  declined 
to  present  any  argument  in  tnis  courts 

Jfr.  E.  R.  Hoar,  Atty.  Gen.,  for  appellee: 

Tiie  petition  does  not  show  that  the  case  is 
within  the  jurisdiction  of  the  circuit  court. 

It  is  familiar  doctrine,  that  in  order  to  main- 
tain a  suit  in  the  circuit  court  the  jurisdiction 
must  appear  on  the  record.  Sullivan  v.  Steam- 
boat Co.  6  Wheat.  450. 

An  omission  to  aver  the  citisenship  of  the 
parties,  or  other  facts  necessary  to  ^ve  juris- 
diction, is  a  fatal  defect  on  error,  although  no 
question  of  jurisdiction  was  made  in  the  court 
below.    Pujuignot  v.  Railroad  Co.  16  How.  104. 

For  aught  tliat  appears  on  the  record,  the 
parties  were  all  citi^^ns  of  the  state  of  Lou- 
isiana. 

We  are  not  aware  of  any  act  of  Congress  by 
12  Wall. 


which  the  circuit  court  could  entertain  Juriu- 
diction  of  the  case,  in  virtue  of  the  subject- 
matter. 

The  circuit  court  could  not  entertain  juris- 
diction of  the  cause  as  a  case  in  admiralty. 

Gov.  of  Ga.  V.  Madrazo,  1  Pet.  110:  The 
Hollen,  1  Mas.  431. 

The  case  was  plainly  not  one  for  the  inter- 
position of  a  court  of  equity  bv  injunction. 

Watson  V.  Siitherland,  6  Wall.  79,  IS  L.  ed. 
582. 

There  was  a  plain  and  adequate  remedy  at 
law  for  any  injury  which  the  plaintiff  might 
suffer. by  the  seizure  and  sale  of  its  vessel;  and 
there  was  no  occasion  whatever  for  the  inter- 
ference of  a  court  of  equity. 

No  injunction  could  lie  against  the  defend- 
ant, Flanders,  as  a  public  oflicer,  acting  in  the 
line  of  the  duty  ana  authority  conferred  upon 
him  by  the  captured  property  acts. 

Freirin  v.  Letcis,  4  Myl.  &  Or.  255;  Ad.  Eq., 
212. 

The  action  of  this  court  in  the  case  of  Elffee 
V.  Lot7eZI,  decided  by  a  divided  court,  December 
term.  18fi7,  was  practically  an  afllrmnnco  of 
the  doctrine  of  the  exclusive  jurisdiction  of  the 
court  of  claims  in  this  class  of  cases. 

llio  court  below  endeavored  to  determine  the 
validity  of  the  original  capture  of  the  vessel. 
Ft  heid,  in  effect,  that  a  vessel  captured  May 
8,  1862,  was  rightfully  captured;  while  one 
captured  May  22,  1862,  was  wrongfully  cap- 
tured by  the  military. 

Whether  the  court  was  right  in  taking  cog- 
nizance of  that  question  or  not,  the  conclusion 
in  the  first  case  was  clearly  right,  under  the 
decision  of  this  court  in  the  case  of  The  Venice, 
2  Wall.  273.  17  L.  ed.  806. 

This  court  should  reverse  the  judf^ment  and 
remand  the  case,  with  directions  to  enter  a 
jud^^ent  dismissing  the  case  for  want  of  juris- 
diction. Barney  v.  Baltimore,  6  Wall.  289,  18 
L.  ed.  828. 

Mr  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Authority  was  conferred  upon  the  Secretary 
of  the  Treasury,  by  the  act  of  the  12th  of 
March,  1863,  to  appoint  special  agents  to  re- 
ceive and  collect  obandoned  or  captured  prop- 
erty in  any  state  or  territory  designated  as  in 
insurrection  by  the  proclamation  of  the  Presi- 
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dent  issued  on  the  first  day  of  July  in  the 
preceding  year.  Such  property,  so  received 
or  colleoted,  may  be  appropriated  to  public  use 
on  due  appraisement  and  certificate  thereof,  or 
may  be  forwarded  for  sale  within  the  loyal 
states  as  the  public  interest  may  require;  and 
the  further  provision  is  that  all  sales  of  the 
property  shall  be  at  auction  to  the  highest  bid- 
der, and  that  the  proceeds  thereof  shall  be  paid 
into  the  Treasury.      12  Stat,  at  L.  820. 

Officers  or  privates  in  the  army,  and  officers, 
sailors,  or  marines  in  the  navy,  are  required  by 
the  6th  section  of  the  act  to  turn  over  to  an 
agent  appointed  under  that  act,  all  property 
taken  or  received  from  persons  in  sucn  insur- 
rectionary districts,  or  which  they  have  under 
their  control;  and  the  same  section  also  pro- 
vides that  the  agent  receiving  such  property 
shall  give  a  receipt  for  the  same  to  the  person 
from  whom  it  was  received.  12  Stat,  at  L.  821. 
Two  steamboats,  to  wit,  the  Laurel  Hill  and 
the  Iberville,  were  captured  by  our  military 
133*]  and  naval  forces  at  New  Orleans,  'in 
the  month  of  May,  1862,  shortly  after  our  mili- 
tary occupation  of  the  city  biecame  complete. 
Carefully  examined,  the  proofs  show  that  the 
Laurel  Hill  was  ci4>tured  on  the  8th  of  May  of 
that  year,  in  Bayou  Jacquot,  a  small  bayou  con- 
nected with  Bayou  Plaquemines,  situated  in 
the  parish  of  Iberville,  on  the  right  bank  of  the 
river  Mississippi,  one  hundred  miles  above  the 
city  of  New  Orleans,  and  at  that  time  within 
the  military  lines  of  the  Confederate  army. 
Our  military  occupation-  of  the  city  .became 
complete  on  the '6th  of  May  of  that  year,  and 
the  proofs  show  the  Iberville  was  captured  on 
the  22d  of  the  same  month  while  lying  at 
Greenville,  which  is  situated  on  the  left  bank 
of  the  river,  four  and  a  half  miles  above  the 
city,  but  below  camp  Parapet,  and  was  at  that 
time  within  our  military  lines. 

Captured  under  the  circumstances  explained, 
the  two  steamboats  remained  in  the  custody  or 
flubject  to  the  control  of  our  military  authori- 
ties until  the  21st  day  of  December,  1865,  when 
the  proper  officer  in  charge  of  the  same  turned 
the  captured  steamers  over  to  the  respondent, 
B.  F.  flanders,  as  the  agent  of  the  Treasury 
Department  appointed  under  the  1st  section  of 
the  before-mentioned  act  of  Congress.  Pur- 
suant to  authority  conferred  by  the  2d  section 
of  the  act,  the  respondent,  Flanders,  employed 
the  other  respondent  as  an  auctioneer  to  sell 
the  steamboate,  and  the  latter,  by  virtue  of  his 
employment,  advertised  the  same  for  sale  at 
public  auction. 

Based  on  these  facts  the  complainants  and 
Appellants,  on  the  9th  of  January,  1866,  filed 
their  bill  of  complaint  in  the  circuit  court  of 
the  United  States,  and  alleged  that  they  were 
the  lawful  owners  of  the  respective  steamboats ; 
that  the  respondents  had  no  right,  interest,  or 
claim  in  the  same,  and  that  a  sale  of  the  same 
as  proposed  would  be  a  violation  of  their  rights 
as  such  owners.  They  brought  the  suit  to  pre- 
vent the  sale  of  the  steamboats  as  proposed  in 
the  advertisement,  and  they  accordingly  prayed 
for  an  injunction  to  that  effect,  and  thev  also 
prayed  for  a  writ  of  sequestration,  to  be  di- 
rected to  the  marshal,  commanding  him  to  take 
the  steamboats  into  his  possession  and  to  safely 
134*]  keep  the  same  *until  the  further  order 
of  the  court.  Accompanying  the  bill  of  com- 
250 


plainant  was  an  affidavit  of  merits,  and  the 
record  shows  that  both  writs  were  ffranted  as 
prayed,  the  complainants  giving  bond  to  the  re- 
spondents to  pav  all  such  damages  as  should 
be  adjudged  against  them  if  the  processes  were 
wrongly  obtained. 

Service  having  been  made  the  respondent, 
Flanders,  appeared  and  filed  an  answer.  He 
allured  that  the  steamers  were  captured  by  our 
military  and  naval  forces,  as  before  explained, 
and  that  he  held  the  same  as  special  acent  of 
the  Treasury  Department.  Besides  pleading 
to  the  merits  as  aforesaid,  he  denied  the  juris- 
diction of  the  court,  and  also  prayed  that  the 
injunction  might  be  dissolved  and  that  the  bill 
of  complaint  might  be  dismissed.  Testimony 
was  taken  but  further  reference  to  it  is  un- 
necessary, as  all  the  facts  proved  which  are 
material  in  this  investigation  have  already 
been  stated.  None  of  the  other  proceedings  in 
the  suit  are  of  any  importance  m  the  present 
state  of  the  controversy,  except  the  final  decree, 
which  was  to  the  effect  as  follows:  (1)  That 
the  injunction  in  respect  to  the  steamer  Iber- 
ville be  made  perpetual,  and  that  the  steamer 
be  restored  to  the  complainants;  (2)  that  the 
orders  granting  the  writs  of  injunction  and  se- 

Suestration  in  respect  to  the  steamer  Laurel 
[ill  be  set  aside,  with  costs,  and  that  the 
steamer  be  restored  to  the  respondent^  Flan- 
ders, as  the  special  agent  of  the  Treasury  De- 
partment. 

Probably  the  decision  in  the  matter  of  the 
steamer  Iberville  was  placed  upon  the  ground 
that  the  steamer  was  captured  within  our  mili- 
tary lines  subsequent  to  the  publication  of  the 
proclamation  issued  by  the  commanding  gen- 
eral at  the  headquarters  of  the  army^  announc- 
ing that  "all  the  rights  of  property,  of  what- 
ever kind,  will  be  held  inviolate,  subject  only 
to  the  laws  of  the  United  States.**  The  Venice, 
2  Wall.  276,  17  L.  ed.  867;  The  Oiroaesian,  2 
Wall.  160,  17  L.  ed.  799. 

Much  difficulty,  to  say  the  least,  would  have 
arisen  in  sustaining  that  part  of  the  decree  if 
the  respondents  had  fippealed  *to  this  [*135 
court,  as  the  presiding  justice  held  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  case,  but 
inasmuch  as  that  part  of  the  decree  was  in  fa- 
vor of  the  appellants,  and  the  respondents  did 
not  appeal,  tne  error,  if  it  be  one,  cannot  be 
corrected.  Correction  of  the  error  is  not 
sought  by  the  appellants,  and  it  is  well  settled 
law  that  no  one  but  an  appellant  can  be  heard 
in  an  appellate  court  for  the  reversal  of  a  de- 
cree renoered  in  the  subordinate  court,  ife- 
Donough  v.  The  Mary  Ford,  3  Dall.  198.  Ap- 
pellees may  be  heard  in  support  of  the  decree, 
but  not  for  reversal,  as  it  is  the  privilege  of 
both  parties  to  appeal  if  they  see  fit  to  con^y 
with  the  conditions  prescribed  by  law.  The 
Wm,  Bagalcy,  5  Wall.  412,  18  L.  ed.  591 ;  Chit- 
tenden V.  Breioeter,  2  Wall.  196,  17  L.  ed.  841 ; 
Harrison  v.  Nixon,  9  Pet.  484;  Stratton  v.  Jar- 
vie,  8  Pet.  4;  Buckingham  v.  McLean,  13  How. 
150;  Canter  v.  Amer.  Ina,  Co.  3  Pet.  818. 

Captured  as  the  steamer  Laurel  Hill  was, 
withm  the  military  lines  of  the  Confederate, 
army,  the  proclamation  of  our  commanding 
general,  before  referred  to,  afforded  no  sup- 
port to  that  part  of  the  claim  of  the  complain- 
ants, but  the  presiding  justice  being  of  the 
opinion  that  the  circuit  court  had  nojurisdic- 
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tion  of  the  cue«  did  not  examine  the  merits  of 
the  oontro>feny.  Both  parties,  as  appears  on 
the  faee  of  the  pleadings,  are  dtisens  of  the 
same  sUte,  and  upon  that  ground  this  eourt  is 
of  the  opinion  that  the  bill  of  complaint  was 
properly  dinnissed  for  want  of  jurisdiction. 
1  SUt.  at  L.  78;  SuUivan  v.  Fulton  8.  Boat  Co, 
«  Wheat.  460;  Piquignot  y.  Perm.  R.  16  How. 
104;  HomihaU  y.  Koary,  9  Wall.  560,  19  L.  ed. 
£60. 

Where  the  eireuit  court  is  without  jurisdic- 
tion. It  is  in  general  irregular  to  make  any  order 
in  the  cause  except  to  dismiss  the  suit;  but  that 
rule  does  not  apply  to  the  action  of  the  eourt 
in  setting  aside  such  orders  as  had  been  improp- 
erly made  before  the  want  of  jurisdiction  was 
discovered.  Prior  to  that  the  court,  on  motion 
of  the  complainants,  had  granted  an  injunction 
and  issued  a  writ  of  sequestration,  on  which 
latter  writ  the  marshal  had  taken  possession  of 
the  steamer  and  held  it  subject  to  the  order  of 
the  court.  Evidently  those  writs  were  improv- 
136*]  idently  issued,  and  the  *court  having 
come  to  that  conclusion  set  them  aside  and 
ordered  the  steamer  restored  to  the  custody  in 
which  it  was  when  the  writ  of  sequestration 
wa«  scr\'ed. 

Decree  affirmed. 


JOHN  MARTIN  et  al,  ClaimanU  of  the  Bark 
Maria  Martin,  her  Boats,  etc,  Appts,, 

V, 

THE  XORTHERN  TRANSPORTATION  COM- 
PANY  OF  OHIO  et  ah 

<8ee  8.  C  "The  Maria  Martin**  12  Wall.  81-47.) 

Only  party  appealing  may  aeeign  error — ne^lt- 

genoe  in  oollieion. 

Where  each  party  appeals,  each  msy  assign  error ; 
tNit  where  only  one  party  appeals,  the  other  Is 
tMNmd  by  the  decree  In  the  court  below,  and  he  can- 
not assign  error  in  the  appellate  court. 

^('here  the  decree  of  the  court  below,  in  a  case  of 
•collision,  found  that  both  vessels  were  In  fault,  the 
one  net  appealing  to  this  court  cannot  deny  that 
she  was  lo  fault. 

Errors  committed  by  one  of  two  vessels,  ap- 
proaching each  other  from  opposite  directions,  do 
not  excuse  the  other  from  adopttnc  every  proper 
precaution  required  by  the  special  circumstances  of 
the  case  to  prevent  a  collision. 

[No.  75.] 

Argued  Jan.  16,  17,  18,  1871.    Decided  Feb.  6, 

1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 
The  libel  in  this  ease  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Wisconsin  by  the  appelleei»  to  recover  damages 
for  a  collision. 

A  decree  having  been  entered  by  that  court 
dismissing  the  HmI,  the  libellants  took  an  ap- 
peal to  the  circuit  court,  which  reversed  the 

NoTB.— Coaitfoa/  rights  of  §team  and  tailing  vei- 
ecla  with  reference  to  each  other,  and  in  pas9ing 
and  fntetima—aet  notes,  18  L.  ed.  U.  a  587:  25 
L.   ed.  U.  fl.  168:  28  C.  a  A.  532:  29  C.  d  A. 


JTalet  far  avoiding  eoWeion:  §teamffr  meeting 
«|M«i«r— see  iratM,  14  U  ed.  U.  8.  68;  85  L.  eX 
tf.  8.  458 :  80  C.  C.  A.  630. 

Mcantre  of  dawuigee  §n  oaee  of  oollieion — see  note 
ai  U  ed.  U.  a.  85. 
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said  decree  and  apportioned  the  said  damages 
between  the  parties. 

Whereupon  the  claimants  of  The  Maria  Biar- 
tin  took  an  appeal  to  this  court. 

The  case  is  fully  stated  bf  the  court. 

Meaere.  Oeorg«  B*  Hlbliard  and  N.  /. 
Emmone,  for  appellants: 

That  the  bark  was  in  no  sense  liable  for  the 
acta  or  omissions  of  the  tug  is  now  settled  be* 
yond  all  possible  question. 

The  Quicketep,  9  Wall.  665, 670,  671, 19  L.  ed. 
767-769;  Siurgie  v.  Boyer,  24  How.  110,  122, 
123,  16  L.  ed.  591,  594.  505;  The  Exprese,  1 
Blatchf.  365;  The  Jamee  Gray  ▼.  The  John 
Fieher,  21  How.  184,  191-104,  16  L.  ed.  106- 
110;  The  Hector,  4  Blntchf.  199;  Sproul  v. 
Hemmingway,  14  Pick.  1. 

No  fault  upon  the  part  of  the  tug  is  charged 
in  the  libel,  and  none  can  be  claimed  here. 

MoKinlay  v.  Morris^,  21  How.  343,  16  L.  ed. 
100. 

Tlie  consequence  is,  as  a  matter  of  fact  (as  the 
propeller  claims  that  the  bark  did  not  sheer 
until  the  propeller  was  abreast  of  the  tug,  and 
when  both  propeller  and  bark  at  combined 
speed  had  only  the  length  of  the  tow-line — 
about  250  feet  to  run ;  and  the  propeller  claims 
this  for  the  reason  that,  if  the  Irank  had  sheered 
before,  the  propeller  should  sooner  have  run  off 
in  her  clear  half  mile  of  channel  toward  the 
Canada  shore)  that  it  is  an  impossibility  for  the 
bank  to  be  in  any  fault,  even  if  she  did  sheer 
when  either  the  tug  (for  whose  fault  the  bark 
was  not  liable)  or  the  propeller  had  really 
brought  bark  and  propeller  within  about  250 
feet  in  space,  and  sav  thirteen  seconds  in  time, 
of  each  other;  for  the  combined  speed  of  the 
vessels  past  the  land  was  about  twelve  miles  an 
hour,  and  the  two  would  run  the  250  feet  in 
about  thirteen  seconds.  It  was  impossible  for 
the  bark  to  commit  any  other  fault  than  sheer, 
within  that  thirteen  seconds,  and  in  running  at 
most  125  feet;  for  down  to  that  time  sheliad 
followed  the  tug,  and  had  no  other  duty  to  per* 
form. 

In  the  opinion  of  the  circuit  court,  it  appears, 
or  is  found  and  decided: 

1.  That  the  propeller  did  not  change  her 
course  soon  enough,  and  that  she  ran  for  a  dis- 
tance of  over  a  mile  and  a  half,  entering  a 
crowded  river,  where  the  greatest  watchfulness 
was  re<^uired,  directly  down  upon  the  tug  and 
bark,  without  change  of  course. 

2.  That  when  she  did  change,  although  she 
had  a  wide  and  unobstructed  channel  towards 
the  Canada  shore,  she  did  not  change  enough  in 
the  change  she  did  make;  and  that  if  she  had 
changed  even  a  point  further  there  would  have 
been  no  collision.  "Common  vigilance,"  saya 
Judge  Davis,  "required  that  when  thev  dianged 
the  course  of  the  propeller,  they  should  make  a 
more  decided  change. ' 

3.  That  to  run  even  within  100  feet  of  the 
tug,  when  she  could  so  easily  have  gone  further 
to  the  eastward,  was  a  fault  in  the  propeller. 

4.  That  to  enter  Detroit  river,  under  the  dr* 
cumstances,  required  great  watchfulness  and 
care  on  the  part  of  the  propeller ;  that  the  pro- 
peller entered  the  river,  with  all  the  liffhta  then 
visible  before  her,  substantially  without  ai^ 
care  and  without  even  change  of  course,  until 
the  signal  was  heard  from  the  approaching  tug, 
and  ran  right  down  upon  the  tug  and  tow,  up- 
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on  a  course  on  which  the  propeller  had  been 
running  for  more  than  a  mile  and  a  half. 

5.  That  the  propeller  was  in  distinct  fault, 
for  the  reason  that  she  ran  into  the  river,  under 
all  the  circumstances,  at  her  usual  speed.  She 
should  have  materially  slackened  her  speed. 

In  The  CaiToll,  8  Wall.  302,  19  L.  ed.  392, 
the  case  was  sufficiently  like  this  to  depend  up- 
on the  same  principles.  In  the  opinion  deliv- 
ered by  Mr.  Justice  Davis,  the  following  lan- 
guage is  employed:  ''As  the  steamer  did  not 
keep  out  of  the  way,  and  as  the  collision  did  oc- 
cur, the  steamer  is  prima  facie  liable,  and  can 
only  relieve  herself  by  showing  that  the  accident 
was  inevitable,  or  caused  by  the  culpable  negli- 

fence  of  the  schooner.  .  .  .  The  fact  that 
he  vessels  did  collide,  explodes  the  theory  that 
there  was  no  risk  of  collision.  .  .  .  The 
possibility  of  it  is  all  that  is  required  to  charge 
the  steamer,  unless  she  can  establish  that  she 
was  without  fault." 

**Tlie  steamer  is,  therefore,  to  blame  for  suf- 
fering this  peril  to  occur ;  for  if  it  be  conceded 
that  the  schooner  was  wrong  in  starboarding 
her  helm,  this  cannot  affect  her  right  to  recover, 
as  she  was  in  other  respects  without  fault,  be- 
cause the  steamer,  having  the  right  of  way,  put 
her  in  this  predicament  and  must  answer  for 
the  consequences." 

**lf  there  was  a  fault  on  the  part  of  the 
schooner,  the  steamer  committed  a  far  greater, 
in  suffering  the  vessels  to  get  into  such  danger- 
ous proximity."  There  needs  but  to  add  to  this 
opinion,  citations  of  Beniley  v.  Coyne,  4  Wall. 
512,  18  L.  ed.  459;  The  Fairbanks,  9  Wall.  420, 
19  L.  ed.  708;  The  Niohole,  7  Wall.  656,  660, 
19  L.  ed.  157,  160. 

The  last  case  states  the  rule  and  holds  that, 
under  such  circumstances,  it  will  not  impair 
the  right  of  a  vessel  to  recover,  although  she 
was  bound  to  keep  her  course,  even  if  she  did 
change  it,  "for  the  reason  that  those  who  put 
the  vessel  in  that  peri),  are  chargeable  with  the 
error,  and  must  answer  for  the  consequences  it 
occasioned;  "holding,  to  employ  the  language  of 
Mr.  Justice  Clifford,  with  respect  to  an  al- 
leged change  of  course,  that  such  an  error,  com- 
mitted in  emergency  and  peril,  which  is  justly 
chargeable  to  the  other  vessel,  is  not  a  fault; 
and  that  "mistakes  continued  in  such  moments 
of  peril  and  excitement,  when  produced  by  the 
mismanagement  of  those  in  charge  of  the  other 
vcsRel.  are  not  of  a  character  £>  relieve"  the 
vessel  bringing  about  such  peril  and  excitement, 
from  full  responsibility. 

See,  also.  The  Genesee  Chief,  12  How.  443; 
The  City  of  Paris,  9  Wall.  034,  638,  19  L.  ed. 
761.  753;  The  Scranton,  5  Blatchf.  400;  The 
Western  Metropolis,  6  Blatchf.  210. 

Without  considering  too  much  in  detail  the 
case  as  placed  by  tl^  findings  in  the  circuit 
court,  it  is  most  respectfully  claimed  that,  by 
absolute  decision  madie  in  this  court,  in  repeated 
cases,  since  that  opinion  was  pronounced,  it  is 
settled,  aside  from  the  rule  and  precise  point 
last  above  referred  to,  that  this  decree  should  be 
reversed.  And  these  cases  arose  under  circum- 
stances which  settle  the  very  principles  which 
govern  this  case. 

See,  especially,  besides  the  cases  last  above 
eited.  The  Alleghany,  9  Wall.  522,  19  L.  ed. 
781:  The  Corsica,  9  Wall.  630,  19  L.  ed.  804; 
252 


The  City  of  Paris,  9  Wall.  634,  19  L.  ed.  761  ? 
The  Syracuse,  9  Wall  673,  19  L.  ed.  783. 

The  propeller,  upon  her  most  unqualifi^  evi- 
dence, ran  down  from  about  two  miles  off,, 
straight  on  to  the  tug  and  bark,  until  she  waa 
within  less  than  a  quarter  of  a  mile. 

After  such  a  fault  as  this  alone,  it  is  impos- 
sible for  her  to  charge  any  fault  upon  the  bark. 

The  probabilities  are  against  the  supposition 
that  the  bark  sheered.  "That  she  voluntarily 
and  unnecessarily  sheered,"  says  Mr.  Justice 
Swayne,  speaking  of  a  similar  case  in  The  City 
of  Paris,  supra,  ''and  put  herself  in  the  way  of 
the  steamer  as  charged,  is  most  improbable." 

Upon  the  tug,  upon  the  monitor  and  upon 
the  bark,  the  order  "hard  a-port"  was  heard 
again  and  again.  It  is  most  improbable  that 
the  very  competent  wheel  man  of  the  bark, 
oven  in  the  exigencies  of  that  moment,  should 
have  disobeyed  that  order,  and  put  the  wheel 
a -starboard,  and  he  most  positively  swears  that 
he  did  not,  as  the  others  of  the  crew  swear  he 
did  not,  for  they  swear  they  saw  him  put  the 
wheel  a-port. 

But  the  evidence  on  the  part  of  the  propeller 
shows  conclusively  that  the  bark  could  not  have 
sheered.  That  evidence  shows  that  the  propel- 
ler passed  very  close  to  the  bark,  much  nearer 
than  one  hundred  feet  off. 

If  the  propeller  passed  so  near,  the  bark 
could  not  have  sheered  to  any  extent.  Had 
she  done  so,  she  would  have  thrown  herself 
across  the  bows  of  the  propeller. 

It  was  physically  impossible  that  the  bark 
should  have  sheerea,  and  the  collision  happen 
as  it  did. 

Messrs.  R.  P.  Spatding  and  Dickman,  for 
appellees : 

There  can  be  no  room  for  doubt  that  the 
bark,  for  some  cause,  took  a  wild  sheer  to  the 
eastward  and  out  of  the  line  of  her  course  after 
the  tug,  at  about  the  instant  of  time  when 
the  propeller  passed  the  tug.  If  so,  she  brought 
about  the  collision  and  was  emphatically  in 
fault. 

The  bark  was  in  fault  in  this:  that  she  had 
not  a  special  lookout  stationed  forward,  to> 
keep  watch  for  vessels  and  to  give  timely  notice 
of  their  approach. 

In  Sproul  V.  Hemmingicay,  14  Pick.  1,  Mr. 
Chief  Justice  Shaw  says:  "On  board  the  ship 
towed  antem  by  means  of  a  cable,  something 
may  and  ought  to  be  done  by  the  master  and 
crow,  in  steering,  keeping  watch,  observing 
and  obeying  orders  and  signs;  and  if  there  fc« 
any  want  of  care  and  skill  in  the  performance 
of  these  duties,  and  damage  ensue,  the  damage 
is  attributable  to  the  master  and  crew  of  the 
towed  ship,  and  they  and  their  owners  must 
sustain  it." 

See,  also,  The  Ehepress,  Olcott,  258,  1  Blatchf. 
369. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Appeals  under  the  additional  act  "to  amend 
the  judicial  system"  are  subject  to  the  same 
rules,  regulations,  and  restrictions  as  are  pre- 
scribed in  case  of  writs  of  error.  2  Stat,  at 
L.  244.  Both  parties  in  a  civil  action  may  sue 
out  a  writ  of  error,  to  a  final  judgment,  but 
where  one  party  only  exercises  the  right  the 
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otbcr  cannot  assign  error  in  the  appellate  court ; 
and  the  same  right  to  remove  the  cause  from 
the  aubordinate  to  the  appellate  court  for  re- 
examination is  secured  to  both  parties  by  the 
act  of  Ck>ngre8s  allowing  appeals,  instead  of 
writs  of  error,  in  cases  of  equity  or  of  admiralty 
and  maritime  jurisdiction,  or  of  prize  or  no 
prize,  as  provided  in  the  2d  section  of  the  act 
allowing  such  appeals.  1  Stat,  at  L.  84 ;  2  Stat, 
at  L.  244.  Subject  to  the  same  rules  and  ref- 
lations as  in  case  of  writs  of  error,  both  parties 
may  appeal,  in  an  equity,  admiralty  or  prize 
suit,  from  Ihe  final  decree  of  the  subordinate 
court,  but  the  appeal,  when  entered  in  the  ap- 
pellate court,  is  also  subject  to  the  same  re- 
strictions as  are  prescribed  in  case  of  writs  of 
error.  Where  each  party  appeals,  each  may 
assign  error;  but  where  only  one  party  appeals, 
the  other  is  bound  by  the  decree  in  the  court  be- 
low, and  he  cannot  assign  error  in  the  appellate 
41*]  *court,  nor  can  he  be  heard  if  the  proceed- 
ings in  the  appeal  are  correct,  except  in  support 
of  the  decree  from  which  the  appeal  of  the  other 
party  is  taken.  The  William  Bagaley,  5  Wall. 
412,  IS  L.  ed.  591;  The  Quickstep,  0  Wall.  665, 
19  L.  ed.  767 ;  Bush  v.  The  Alonzo,  2  Cliff.  550. 
Apply  that  rule  to  the  prenent  case  and  it  is 
dear  that  the  appellees  cannot  be  licard  in  oppo- 
sition to  the  decree  of  the  circuit  court,  as  they 
did  not  appeal  from  that  decree. 

They  were  owners  and  freiglitors  of  the  steam 
propeller  Cleveland,  and  they  filed  the  libel  in 
the  district  court  in  a  cause  of  collision,  civil 
and  maritime,  against  the  bark  Marin  Martin, 
to  recover  damages  for  the  loss  of  the  steamer 
and  her  cargo  on  the  22d  of  June,  1867,  occa- 
sioned by  a  collision  between  the  hark  and  the 
steamer,  near  the  mouth  of  the  Detroit  river, 
whereby  the  steamer,  with  all  her  cargo  on 
board,  consisting  of  sugar  and  other  merchan- 
dise of  great  value,  was  sunk  in  five  fathoms  of 
water  and  became  a  total  loss. 

Four  days  before  the  disaster  the  steamer 
started  from  Ogdensburg,  in  the  state  of  New 
York,  and  she  was  bound  on  a  voyage  from  that 
port  to  the  port  of  Chicago,  in  the  state  of  Illi- 
nois, laden  as  aforesaid,  and  having  fifty  per- 
sons on  board  as  passengers.  None  of  these 
facts  are  denied  by  the  claimants,  but  the  libel- 
ants also  allege  that  the  collision  was  occa- 
sioned without  any  fault  on  the  part  of  the 
steamer,  and  by  the  negligence,  inattention  and 
want  of  proper  care  and  skill  on  the  part  of 
tho«e  in  charge  of  the  bark,  which  is  expressly 
denied  in  the  answer. 

Heavily  laden  with  a  cargo  of  grain,  the  bark 
was  proceeding  down  the  river,  and  was  bound 
on  a  voyage  from  Chicago  to  Buffalo,  in  the 
state  of  New  York,  both  the  colliding  vessels  be- 
ing duly  enrolled  and  licensed  for  the  coasting 
trade  on  those  waters.  Propelled. by  her  own 
motive  power  the  steamer  had  complete  and  ef- 
fective command  of  her  o\vn  movements.  On 
the  other  hand,  the  principal  motive  power  of 
the  bark  was  the  engine  of  the  tug,  with  whinh 
she  was  connected  by  means  of  a  hawser 
42*]  paid  out  *from  the  forward  part  of  the 
vessel,  three  hundred  feet  or  more  in  length, 
and  made  fast  to  the  samson  post  of  the  tug,  be- 
ing what  is  called  in  such  navigation  a  stem 
line,  as  the  design  was  that  the  vessel  without 
motive  power  should  follow  the  tug  which  had 
her  in  tow,  but  the  bark  on  this  occasion  had 
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unfurled,  or  "pretty  well  made,"  her  mainsail, 
and  her  mainstaysail,  as  she  had  nearly  reached' 
the  place  in  the  river  where  vessels  in  tow  usu- 
ally, cast  off  from  the  tug,  and  her  master  and 
other  officers  were  in  charge  of  her  deck. 

Prior  to  rounding  Bar  Point,  on  her  Canada 
shore,  the  course  of  the  steamer  had  been  west 
by  north,  but  shortly  after  passing  that  point 
she  changed  her  course  to  north  by  east,  and 
headed  for  Bois  Blanc  light,  as  alleged  by  the 
libelants.  In  coming  round,  or  immediately 
after  she  was  put  upon  her  new  course,  she 
made  the  lights  of  the  tug  and  tow  descending 
the  river  towards  the  lake,  heading  south -south- 
west, at  the  distance,  as  supposed,  of  two  miles, 
and  not  far  from  two  o'clock  in  the  morning. 

Attempt  is  made  in  argument  to  show  that 
the  lookout  of  the  steamer  was  incompetent,  but 
the  objection  is  without  any  legal  importance, 
as  the  lights  of  the  tug  and  tow  were  season- 
ably seen  by  all  those  in  charge  of  the  deck  of 
the  steamer.  Tliey  first  made  the  red  signal 
light  of  the  tug  and  of  the  tow  half  a  point  over 
their  starboard  bow.  and  the  evidence  shows 
that  the  tug  having  the  bark  in  tow  made  the 
grec;i  signal  light  of  the  steamer  one  fourth  of  a 
point  over  her  port  bow. 

Mutual  fault  is  charged :  that  is.  each  chargf^s 
the  other  with  fault,  and  it  is  quite  evident  that 
one  or  both  must  be  guilty  of  the  charge,  as 
neither  imputes  any  fault  to  the  tug,  and  the 
evidence  fully  satisfies  the  court  that  it  was 
good  weather,  a  bright  starlight  night,  a  mod- 
erate wind,  and  smooth  water. 

Wliere  negligence  or  fault  is  shown  to  have 
been  committed  by  either  party,  the  rule  that 
the  loss  mtist  rest  where  it  fell,  as  in  case  of  in- 
evitable accident,  can  have  no  application,  for 
if  tlie  fault  was  one  committe<1  by  the  claim- 
ant's vessel  *alone,  then  the  libelant  is  en-  [  *43 
titled  to  reaiver;  or  if  by  the  lil)elant*s  vessel 
alone,  then  the  libel  must  be  dismissed;  or  if 
both  vessels  were  in  fault,  then  the  settled  rule 
of  law  is  that  the  damages  must  be  apportioned 
between  the  offending  vessels.  The  Morning 
Light,  2  Wall.  557, 17  L.  ed.  86.3;  Union  fitram- 
ship  Co,  v.  N,  y.  <€  Va.  S.  Ff,  Co,  24  How.  313, 
16  L.  ed.  701 :  The  Catharine  v.  Dickinson,  17 
How.  170,  15  L.  e<l.  23.3. 

Doubtless  the  district  judge  applied  the  sec- 
ond rule,  as  he  entered  a  decree  dismissing  the 
libel,  but  the  circuit  cotirt  came  to  the  conclu- 
sion from  tlie  evidence  that  both  of  the  colliding 
vessels  were  in  fault,  and  reversed  the  decree  of 
.the  district  court,  and  entered  a  decree  that 
each  should  pay  a  moiety  of  the  damages  and 
their  own  costs,  and  from  that  decree  the  claim- 
ants of  the  bark  appealed  to  this  court,  but  the 
libelants  did  not  api)ea4,  and  of  course  they  can- 
not assign  error  nor  can  they  be  heard  in  oppo- 
sition to  the  last-named  decree.  On  the  con- 
trary, the  decree  is  conclusive  as  against  the  li- 
belants, that  the  steamer  was  in  fault,  and  the 
only  question  presented  by  the  appeal  of  the 
claimants  is  whether  the  circuit  court  erred  in 
determining  that  the  bark  also  was  in  fault, 
for  if  she  was,  then  the  decree  of  the  circuit 
court  must  be  affirmed,  but  if  she  was  not,  then 
the  decree  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded  with  directions  to  en- 
ter a  decree  affirming  the  decree  of  the  district 
court. 

Vessels  engagini  in  commerce  are  held  liable 
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for  damage  occasioned  by  collision  on  account 
of  the  complicity,  direct  or  indirect,  of  their 
owners,  or  the  negligence,  want  of  care  or  skill 
•on  the  part  of  those  employed  in  their  naviga- 
tion. Owners  appoint  the  master  and  employ 
the  crew,  and  consequently,  are  held  responsible 
ior  their  conduct  in  the  management  of  the 
vessel. 

Allusion  was  frequently  made  in  the  course 
of  the  argument  to  the  fact  that  the  bark  was 
in  charge  of  a  tug,  wiiich  renders  it  necessary 
to  make  one  or  two  remarks  upon  that  subject 
i>efore  proceeding  to  examine  the  real  question 
presente«l  for  deci.'ion, 

44*J  *Wlu»never  the  tug  is  under  the  charge  of 
her  ONNTi  uinstor  and  crew,  and  in  the  usual  and 
ordinary  course  of  her  ••niploymont  undertakes 
to  traufsport  another  vessel,  which  for  the  time 
bein^'  haft  neither  her  ma!*ter  nor  crew  on  board, 
from  one  point  to  another,  over  waters  where 
such  accessory  motive  power  is  necessary,  or 
usually  employed,  she  is  legally  responsible  for 
the  navigation  of  both  vesseis.  Cases  arise,  un- 
doubtfHlIy,  where  Ijotli  tlie  tug  and  the  tow  are 
jointly  liable  for  the  eonnequences  of  a  collision, 
as  when  those  in  charge  of  the  restiective  vessels 
jointly  participate  in  their  control  and  manage- 
ment, and  the  master  and  crew  of  each  vessel 
are  either  deficient  in  skill,  omit  to  take  due 
care,  or  are  guilty  of  ne;:ligence  in  their  navi- 
gation. Where  the  ollieers  and  crew  of  the  tow, 
as  well  as  the  officers  and  crew  of  the  tug,  par- 
ticipate in  the  navigation  of  the  vessels,  and  a 
<*ollision  with  another  vessel  ensues,  the  tug 
.tilone,  or  the  tow  alone,  or  both  jointly,  may  be 
liable  for  the  consequences  according  to  the  cir- 
cumstances, as  the  one  or  the  other,  or  both 
jointly,  were  either  deficient  in  skill  or  were 
eul|)ably  inattentive  or  negligent  in  the  per- 
formance of  their  duties,  fiturffis  v.  Boyer,  24 
llow.  121,  16  L.  ed.  .194:  Sproul  v.  Hemming- 
tcoff.  14  Pick.  5.  Much  examination  of  that 
-subject,  however,  is  unnecessary  in  this  case,  as 
neither  party  imputes  any  fault  to  the  tug,  and 
it  is  clear  from  the  evidence  that  the  imputa- 
tion, if  made,  could  not  be  sustained,  as  it  fully 
app<>ars  that  she  seasonably  ported  her  helm 
and  allowed  the  steamer  to  pass  her  in  safety. 

Ml  fhvpo  of  the  vessels — that  is,  the  tuff.  the 
tow,  and  the  steamer — had  their  signal  lights 
properly  displayed,  and  the  respective  lights 
were  burning  brightly  and  were  easily  distin- 
guishable. Suggestion  is  made  that  the  lookout 
of  the  steamer  was  incompetent,  but  the  sugges- 
tion is  entitled  to  no  weight,  even  if  it  be  well 
founded  in  fact,  as  the  proof  is  entirely  satis- 
factory that  the  two  colliding  vessels  were  seen 
•by  each  other  in  season  to  have  taken  every 
precaution  to  avoid  a  collision.  They  were  ap- 
proaching each  other  from  nearly  opposite  di- 
46']  rections,  which  clearly  rendered  it  'proper, 
as  l)etween  the  tug  and  the  steamer,  that  each 
fihould  port  their  helms  and  pass  to  the  right. 
Seasonable  attention  to  that  rule  would  cer- 
tainly have  prevented  a  collision  if  the  tow  had 
followed  the  movement  of  the  tug,  as  she  was 
bound  to  do,  without  unnecessary  delay. 

Although  the  bark  was  larger  than  the 
flteamer,  yet  her  headway  was  about  the  same 
as  that  of  the  steamer,  as  she  was  somewhat 
«ided  by  the  current  in  addition  to  the  motive 
power  of  the  tug.  Larger  in  size  and  of  greater 
length  than  the  iteamer,  she  probably  would  not 
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obey  her  helm  quite  as  quick  as  the  tug  or  the 
steamer,  but  the  evidence  in  the  case  fails  to 
satisfy  the  court  that  the  difference  in  that  re- 
spect contributed  in  any  degree  to  the  collision. 

Probably  those  in  charge  of  the  steamer  hesi- 
tated for  a  time  as  to  which  side  of  the  tug  they 
would  pass,  as  they  proceeded  on  their  course, 
heading  nearly  stem  on,  until  the  tug  and 
steamer  approached  within  half  a  mile  or  lest 
of  each  ouier,  when  the  tug  sounded  one  whistle 
and  in  half  a  minute  repeated  the  same,  as  a 
signal  that  she  wished  the  steamer  to  pass  on 
her  port  side.  To  that  signal  the  steamer  re- 
sponded, giving  one  whistle  to  signify  her  assent 
to  that  request,  and  inunedia&ly  ported  her 
helm,  and  the  tug  at  the  same  time  ported  her 
own  helm,  turning  the  vessel  half  a  point  to 
starboard,  and  became  steady  on  her  course,  the 
tug  and  steamer  passing  each  other  port  to  port, 
leaving  a  berth  between  the  vessels  of  about  one 
hundred  feet,  as  appears  by  the  weight  of  the 
testimony. 

ITndisputeil  proof  is  exhibited  that  the  steam- 
er iK)rtcd  her  helm,  and  that  she  turned  to  the 
right  half  a  point  and  then  stesidied  and  con- 
tinued her  course,  and  it  is  quite  clear  that 
there  would  have  been  no  collision  if  tlie  bark 
had  ported  her  helm  and  followed  the  tug.  and 
it  is  nighly  probable  that  the  disaster  would  not 
have  happened  if  she  had  kept  her  course  with- 
out changing  her  helm;  but  she  neither  ported 
her  helm  nor  kept  her  course,  as  is  fully  shown 
by  the  evidence.  Instead  of  turning  to  the 
right,  as  she  should  have  done,  she  starboarded 
her  helm  when  the  steamer  was  alongside  the 
tug  and  sheered  to  port,  shuttin||;  out  from  the 
steamer  *tlie  view  of  her  red  light  and  [*46 
showing  only  her  green  light,  and  continued  on 
that  course  till  she  struck  the  steamer.  Orders 
were  given  by  those  in  charge  of  the  steamer  to 
put  her  helm  hard  a-port,  but  it  was  too  late, 
and  the  collision  took  place. 

Many  theories  have  been  advanced  by  the 
claimants  as  showing  that  the  bark  did  not 
sheer,  but  it  is  not  possible  to  adopt  any  one  off 
them  without  rejectnig  conceded  facts  or  facta 
fully  proved,  or  without  coming  to  the  conclu- 
sion tnat  the  two  vessels  did  not  collide,  which 
would  be  in  direct  conflict  both  with  the  libel 
and  answer  and  the  testimony  of  every  witness 
in  the  case  who  was  present  when  the  steamer 
sunk  in  the  river. 

Ingenious  efforts  are  also  made  in  argument 
to  show  that  the  berth  between  the  steamer  and 
the  tug  when  they  passed  each  other  was  not  so 
great  as  that  represented  by  the  libelants.  Sup- 
pose that  theory  be  admitted,  still  it  cannot  ben- 
efit the  claimants,  so  long  as  it  is  conceded  that 
the  distance  between  tliem  at  the  time  was  suf- 
ficient to  enable  them  to  pass  in  safety,  and  that 
the  steamer,  while  they  were  abreast,  ported  her 
helm  and  turned  to  the  right,  which  is  as  satis- 
factorily proved  as- it  is  that  the  steamer  and 
tug  passed  each  other  in  safety. 

Proved  as  these  facts  are  beyond  doubt,  it  is 
vain  to  suppose  that  any  theory  can  be  adopted 
by  the  court  which  will  make  it  necessary  for 
the  court  to  shut  their  eyes  to  the  evidence  by 
which  those  facts  are  established.  SuflSce  it  to 
say,  the  collision  did  occur,  and  the  court  is 
satisfied  that  the  wheel  man  of  the  bark  mis- 
understood the  order  to  port  and  supposed  it 
was  an  order  to  starboard  preparatory  to  cast- 
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tog  off  from  the  tug.  He  knew  that  the  bark, 
while  she  continued  in  tow,  ought  to  follow  the 
tug,  but  they  had  reached  the  place  where  xei- 
4M8  in  tow  usually  cast  off  from  the  tug,  and 
the  master  was  engaged  in  adjusting  the  towage 
account,  and  all  on  deck  were  looking  for  the 
order  to  cast  off,  and  under  those  circumstances 
it  is  less  strance  than  it  otherwise  might  have 
been  that  the  wheel  man  should  have  made  such 
a  mistake.  Undoubtedly,  it  was  a  great  mis- 
47*]  take,  'but  it  has  been  fully  proved,  and  it 
is  clear  that  the  collision  would  not  have  oc- 
curred if  it  had  not  been  made. 

Whether  the  steamer  was  or  was  not  also  in 
fault  is  not  a  question  in  this  case,  as  that 
<]ue8tion  was  conclusively  settled  in  the  circuit 
<;ourt,  but  it  may  not  be  improper  to  remark 
that  if  she  was  so  it  was  because  she  did  not 

?iut  her  helm  hard  a-port  before  she  passed  the 
ug,  and  the  moment  those  in  cnarge  of  her 
navigation  noticed  that  the  bark  had  shut  in 
her  red  light  and  began  to  display  her  green 
light,  showing  that  she  had  starboarded  her 
helm  and  was  turning  to  the  left. 

Errors  committed  by  one  of  two  vessels  ap- 
proaching each  other  from  opposite  directions 
do  not  excuse  the  other  from  adopting  every 
proper  precaution  required  by  the  special  cir- 
cumstances of  the  case  to  prevent  a  collision,  as 
the  act  of  Congress  provides  that  in  obeying 
and  confttruing  the  prescribed  rules  of  naviga- 
tion due  regard  must*  be  had  to  the  special  cir- 
cumstances rendering  a  departure  from  them 
necessary  in  order  to  avoid  immediate  danger. 
13  Stat,  at  L.  61. 

Viewed  in  the  light  of  that  exceptional  rule, 
the  better  opinion^  perhaps,  is,  that  the  entire 
decree  of  the  circuit  court  was  correct. 

Decree  affirmed. 


JONATHAN  STURGES  et  al,  Plffa,  in  Err., 

V. 

JOHN  H.  DRAPER  and  Henry  Draper,  Exr., 
etc.,  of  Simeon  Draper,  Deceased,  late  Col- 
lector of  the  Port  of  New  York. 

<Bee  8.  C  '^Sturget  v.  The  Collector,"  12  Wall.  19- 

80.) 
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Duties  on  imports — construction  of  aot. 

The  act  of  the  14  th  of  July,  1862,  levied  on  all 
goods,  wares,  and  merchandise  of  the  arowth  or 
produce  of  countries  beyood  the  Cape  of  uood  Hope, 
a  duty  of  ten  per  cent  ad  valorem  in  addition  to 
the  duties  Imposed  on  any  such  articles  when  Im- 
ported directly  from  the  place  or  places  of  their 
growth  or  production,  leaving  all  other  articles 
emlMaced  In  the  first  clause  or  the  body  of  the  sec- 
tion subject  to  the  new  duty  therein  prescribed. 

[No.  300.] 

J-rgued  Jan.  16,  1871.     Decided  Feb.  20,  1871. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  Andrew  R.  Culver  and  Oeo.  T.  Cur- 
tls«  for  plaintiffs  in  error: 

The  ten  per  cent  provided  to  be  collected  and 
paid  ia  to  be  in  addition  to  the  duties  imposed, 
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etc.,  etc.,  and  the  act  assumes  that  there  are 
some  duties  imposed,  to  which  the  ten  per  cent 
shall  be  in  addition;  a  condition  precedent,  to 
give  the  statute  any  life  or  operation  whatever, 
is,  that  there  are  some  duties  imposed  to  which 
the  ten  per  cent  shall  be  in  addition. 

There  being  no  duty  imposed  by  law  upon 
the  article  of  indigo,  the  ten  per  cent  discrimi- 
nating duty  provided  by  the  act  of  1865,  cannot 
be  applied;  as,  by  the  express  language  of  the 
i^tatute,  the  ten  per  cent  to  be  collected  and 
paid  is  to  be  in  aadition  to  the  duties  imposed. 

Should  it  be  said,  that  if  Congress  intended 
to  exempt  indigo  from  the  ten  per  cent  addi- 
tional duty  imposed  by  the  acts  of  1864  and 
1865;  why  not  have  enumerated  it  when  spe- 
cially exempting  raw  cotton  and  raw  silk  in 
those  acts?  The  answer  is  that,  at  the  time  of 
the  passage  of  the  acts  of  1864  and  1865,  raw 
cotton  and  the  raw  silk  which  is  specially  ex- 
empted in  tlioee  acts,  were  liable  to  a  duty. 

Congress,  wishing  to  exempt  the  two  articles 
of  merchandise,  viz.:  "raw  silk  not  more  ad- 
vanced in  manufacture  than  singles,  tram, 
tlirown,  or  organzine"  and  "raw  cotton,"  from 
the  additionol  dutv  of  ten  per  cent,  found  it 
necessary  to  specially  exempt  them  by  name,  as 
tliey  were  liable  to  a  duty  at  the  time  of  the 
passage  of  the  acts  imposing  the  additional 
duty  of  ten  per  cent.  Had  either  or  both  of 
these  articles  been  free  of  duty,  such  special 
exemption  would  not  have  been  necessary. 

To  foster  commerce^  no  less  than  to  obtain 
revenue  and  encourage,  incidentally,  manufac- 
tures, is  plainly  the  policy  of  our  tariff  laws. 

By  an  examination  of  the  tariff  acts  in  force, 
it  will  be  seen  that  the  only  articles  of  mer- 
chandise, the  growth  and  piioduction  of  coun- 
tries east  of  the  Cape  of  Good  Hope,  which  are 
admitted  to  entry  in  the  United  iStates  free  of 
duty  <  except  raw  silk  not  being  double,  twisted, 
or  advanced  in  manufacture  in  any  way)  are 
crude  articles  used  for  tanning  or  dyeing. 

Those  articles  are  indigo^  tumeric,  r^  san- 
ders-wood,  and  sapan-wood.  None  of  these  arti- 
cles are  or  can  be  produced  in  the  United  States, 
with  the  exception  of  indigo,  which,  before  the 
late  Rebellion,  was  produced  in  the  state  of 
South  Carolina,  but  only  in  very  limited  quan- 
tities and  during  and  since  the  war,  it  is  be- 
lieved that  the  production  of  the  article  in  that 
state  has  entirely  ceased  The  articles  enumer- 
ated, not  only  being  absolutely  required  by 
manufacturing  establishments  in  the  United 
States,  who  are  obliged  to  compete  with  manu- 
factories of  other  countries,  and  it  being  impos- 
sible to  produce  them  or  a  substitute  therefor 
in  the  United  States,  it  is  submitted  that  it  was 
not  only  the  poli(nr  but  the  design  of  Congress, 
in  the  interest  of  commerce,  tO  exempt  those 
articles  from  the  payment  of  any  custom  du- 
ties. 

As  Congress  wishes  to  foster  an  honest  and 
honorable  commerce  by  its  laws,  no  less  than  to 
obtain  revenue,  it  is  neither  the  true  policy  nor 
the  right  of  departments  nor  of  the  courts  nor 
is  it  presumed  to  be  tiieir  desire,  to  thwart  the 
views  of  Congress  or  embarrass  mercantile  busi- 
ness when  not  attended  by  equivocation  and 
fraud,  or  to  throw  doubts  or  difRculties  over 
the  liberal  course  proper  to  be  pursued  gener- 
ally towards  the  community  in  any  branch  of 
trade. 
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Marricit  v.  Brune,  9  How.  633. 

In  case  of  doubt  (and  it  must  be  admitted 
thatf  in  the  most  favorable  view  that  can  be 
taken,  it  is  a  question  of  great  doubt  whether 
the  duties  charged  and  exacted  in  this  case  are 
legally  collectible)  between  the  authority  and 
the  individual,  the  benefit  of  the  doubt,  all 
other  reasons  being  equal,  ought  to  be  given  to 
the  individual,  and  not  to  the  authority. 

Lieber.  17;  rule  of  Con.  of  Stat.;  Sedgw. 
Stat.  Law.  280. 

"If  he  who  could  and  ought  to  have  explained 
himself  clearly  and  fully,  nas  not  done  it,  it  is 
the  worse  for  him."  This  is  a  maxim  of  the 
Koman  law. 

Vattcl's  Rule  of  Con.  of  Stat. ;  Sedgw.  Stat. 
L.  266. 

"Statutes  levying  duties  on  citizens  or  sub- 
jects, are  to  be  construed  most  strongly  against 
the  government  and  in  favor  of  the  citizen  or 
subject,  and  their  provisions  are  not  to  be  ox- 
tended,  by  implication,  beyond  the  clear  Import 
of  the  language  used. 

U.  S.  V.  Miptjlrsicorth,  2  Story,  369;  17.  S.  v. 
Morse,  3  Story.  87. 

**Laws  imposing  duties  are  never  construc<l 
l>e>ond  the  natural  import  of  the  language  used, 
and  duties  are  never  imposed  upon  the  citizens 
upon  doubtful  interpretations:  for  every  duty 
imposes  a  bur«.en  upon  the  public  at  large  and 
is  construed  strictly,  and  must  be  made  out  in 
a  clear  and  determinate  manner  from  the  lan- 
guage of  the  statute.'* 

Adams  v.  Bancroft,  3  Sumn.  387;  Powers  v. 
Barney,  6  Blatchf.  202. 

"The  reason  of  the  law  or  of  the  treaty,  that 
is  to  say,  of  the  motive  which  led  to  the  making 
of  it.  is  the  most  certain  clue  to  lead  us  to  the 
discovery  of  its  true  meaning." 

Vatters  Rule  of  Con.  of  Stat.;  Sedg\v.  Stat. 
Laws.  272. 

"When  a  statute  is  revised,  some  parts  being 
omitted,  the  parts  omitted  are  to  be  considered 
as  annulled." 

Pinpree  v.  Snell,  42  Me.  53. 

"A  statute  revising  the  whole  subject-matter 
of  a  former  statute,  and  evidently  intended  as  a 
substitute  for  it.  will  operate  as  a  repeal  of  the 
former  statute,  although  it  contains  no  express 
words  to  that  effect." 

Farr  v.  Brackett,  30  Vt.  344. 

If  a  subsequent  statute  professes  or  mani- 
festly intends  to  regulate  the  whole  subject  to 
whicli  it  relates,  it  repeals  all  former  statutes, 
so  far  as  it  differs  from  them. 

Gorhani  v.  Luckctt,  6  B.  Mon.  146;  Dariess 
V.  Fairhniru,  3  How.  636;  Plank  Road  Co.  v. 
Allcn^  16  Barb.  15;  Canal  v.  Chicago,  14  111. 
334. 

"While  it  is  the  duty  of  the  courts,  in  con- 
struing statutes,  to  give  effect  to  the  intent  of 
the  law  making  power,  and  to  seek  for  that  in- 
tent in  evt'vy  legitimate  way;  yet,  it.  is  to  be 
sought,  first  of  all.  in  the  words  and  language 
employed,  nnd  if  the  words  are  free  from  am- 
biguity and  express  clearly  the  sense  of  the 
framers,  there  is  no  occasion  to  resort  to  other 
means  of  interpretation." 

The  natural  and  obvious  meaning  should  be 
taken  without  resorting  to  subtle  and  forced 
construction. 

Lieber,  Leg.  and  Pol.  Herm.  87 ;  2  Ruth  Inst, 
ch.  7,  8  2;  Story,  Const.  5  292;  4  Hill,  328;  20 
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Wend.  561;  Court  of  Appeals,  1854;  McClMky 
V.  Cromwell,  11  N.  Y.  593. 

Revenue  and  duty  acts  are  to  be  construed 
according  to  the  true  import  and  meaning  of 
their  terms,  and  when  the  legislative  intention 
is  ascertained,  that,  and  that  only,  is  to  be  our 
guide  interpreting  them. 

r^  H.  V.  Breeds  1  Sumn.  160. 

Messrs.  Amos  T.  Akerman,  Atfy.  Gen.^ 
and  C.  H.  Hill,  Asst.  Atty.  Oen.,  B.  H.  Bris* 
tow.  Solicitor  Oen.,  for  defendants  in  error: 

By  S  14  of  the  act  of  July  14.  1862.  12  Stat, 
at  L.  ,'>57,  5i>8,  it  was  enacted  that,  from  and 
after  August  1,  1862,  "there  shall  be  levie*!,  col- 
lected, and  paid  on  all  goods,  wares  and  nier- 
cliandise,  of  the  growth  and  produce  of  coun- 
tries beyond  tlie  Cape  of  Good  Hope,  when  im- 
ported from  places  tnis  side  of  the  Cape  of  Ooo»l 
Hope,  a  duty  of  ten  per  cent  ad  valorem,  and  in 
addition  to  the  duties  imposed  on  any  such  ar- 
ticles, when  imported  directly  from  the  place  or 
places  of  their  growth  or  production." 

Thi«  court,  anirming  tlie  decision  of  Mr.  Jus- 
tice X^'lson  in  the  circuit  court,  held  that  the 
above  section  imposed  a  tluty  on  article**  ot!i«'r- 
wise  included  within  its  provi'iions,  alt1ioii«rh 
at  the  time  of  its  passage  they  were  ex«'iiipt 
from  <lutv. 

lladdcn  v.  The  Colled  or,  5  Wall.  107.  H  L. 
ed.  ,518. 

The  interpretation  put  upon  the  act  of  July 
14.  1MJ2.  became  a  part  of  the  statute  itself,  an«l 
when  Congress,  in  suhsequt-nt  statutes.  us«m1  thr 
*ame  or  Mibstantially  tlie  same  lan;:uag«',  the 
legal  presumption  is*  that  it  intended  tha*  tin- 
language  should  bear  the  judicial  const  r  ml  ion 
previously  given  to  it. 

Kirkpafrick  v.  (lihsnn,  2  Brock.  388;  Com.  v. 
Hartnetf,  3  Gray.  450. 

Section  14  of '  the  act  of  July  14,  18tV2.  wa.« 
repealed  by  $  18  of  the  act  of  June  30,  l.S»>4.  13 
Stat,  at  ll.  216.  whicli  enacted  "that,  on  and 
after  the  day  and  year  this  act  shall  take  effect, 
there  shall  i>e  levied,  collected,  and  paid  on  all 
good«.  wares,  and  merchandise,  of  the  srrowth 
or  produee  of  countries  east  of  the  Cape  of  <;«>«id 
Hope,  exwpt  raw  cotton,  when  importe<l  from 
places  West  of  the  Cape  of  Goo<l  Hope,  a  duty 
of  ten  per  cent  ad  valorem,  in  addition  u>  the 
dutie*  imposed  on  any  sucJi  articles  when  im- 
ported directly  from  the  place  or  place!>  of  their 
growth  or  production.** 

It  is  clear  that  the  bame  construction  must  be 
put  upon  this  act  as  was  put  upon  the  act  of 
1862:  a  construction  strengthened  b}*  the  s^jk- 
cial  exception  of  raw  cotton. 

This  section  was  substantially  re-enacto«l  in 
§  «J  of  the  act  of  Mar.  3,  1865.  13'SUt.  at  L.  4'.«:>. 
which  was  in  force  when  these  goods  were  iiii- 
ported;  the  only  difference  lieing  that  the  ex- 
ception is  extended  to  raw  silk. 

Vague  theories  as  to  the  supposed  policy  of 
the  government  are  not  entitled  to  mucli  w«»ii»ht 
in  considering  the  construction  to  be  plac«^>d  on 
acts  of  (X»ngres8. 

Badden  v.  The  Collector,  uhi  supra. 

The  object  of  these  additional  dutiea  was. 
clearly  to  increase  the  revenue,  which  the  exi- 
gencies of  the  government  rendered  necessarr. 
In  distributing  this  additional  burden,  it-would 
seem  to  be  proper  that  those  favored  articlea, 
which  had  heretofore  been  admitted  free  of 
duty,  should  bear  some  portion  of  it. 

79  U.  8. 
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LawB  imposing  duties  and  taxes  are  not  to 
be  construed  strictly  against  the  government, 
but  liberally,  so  as  to  etfectuate  the  purpose  of 
the  legislature. 

Taylor  v.  The  V.  8.  8  How.  197;  Cliquot'M 
Champagne,  3  WaU.  114-145,  18  L.  ed.  116-121 ; 
V.  ^•.  V.  Hodtan,  10  Wall.  396,  19  L.  ed.  937. 

Mr.  Justice  Clifford  delivered  the  opinion 

of  the  court: 

Moneys  paid  lor  import  duties,  when  illegally 
levied,  may  be  recovered  back  by  the  owner,  ina- 
porter,  or  consignee  in  an  action  of  assumpsit 
againHt  the  collector  by  whom  the  same  were 
exacted,  if  the  payment  was  made  under  writ- 
ten protest,  as  required  by  law,  and  the  party 
making  the  payment  failed  to  obtain  redret»d  by 
appeal  seasonably  taken  to  the  Secretary  of  the 
Tn^sury.     13  Stat  at  L.  215. 

Forty-one  diests  of  indiso,  the  product  of  In- 
dia, were  on  the  7th  of  July,  1865,  imported 
by  the  plaintiffs  from  London,  England,  into 
the  port  of  New  York,  and  the  agreed  statement 
sbowi  that  the  late  collector  of  that  port  levied 
and  exacted  as  duties  thereon  ten  per  cent  ad 
valorem:  that  the  plaintiff*  paid  the  same  un- 
der written  protest,  and  that  the  decision  of 
the  c<»llector  levying  the  duties,  on  appeal  duly 
uken  to  reverse*  the  same,  was  affirmed  by  the 
Tr«i!«UTy  Department. 

They  protested  that  the  assessment  was  ille- 
gal upon  the  ground  that  the  goods  were  enti- 
tled to  be  admitted  to  entry  free  of  duty,  and 
Laving  failed  to  obtain  redress  from  the  Secre- 
tarv  of  the  Treasurj'  for  what  they  regarded  as 
♦25]  an  illegal  •exaction,  they  brought  an  ac- 
tion of  assumpsit  against  the  executors  of  the 
late  collector  to  recover  back  the  amount  so  ex- 
acted and  paid. 

Process  having  been  issued  and  served,  the 
defendants  appeared  and  the  parties  went  to 
trial,  but  they  ultimately  submitted  the  case  to 
the  decision  of  the  court  upon  an  agreed  state- 
ment of  facts.  Before  the  case  was  tlnallv  sub- 
mitted, however,  the  parties  were  heard,  and 
the  court  subsequently  rendered  judgment  for 
the  defendanta,  and  the  plaintiffs  sued  out  a 
writ  of  error  and  removed  the  cause  into  this 
court. 

Whether  the  goods  imported  in  this  case  were 
dutiable  or  not  depends  upon  the  construction 
to  be  given  to  the  6th  section  of  the  act  of  the 
3d  of  March,  1865,  which  provides  that  there 
shall  be  hereafter  collected  and  paid  on  all 
good«.  wares',  and  merchandise,  of  the  growth 
or  produce  of  countries  east  of  the  Cape  of  Good 
Hope  (except  raw  cotton  and  raw  silk  as  reeled 
from  the  cocoon,  or  not  further  advanced  tlian 
tram,  thrown  or  organzine)when  imported  from 
place*.  wei»t  of  the  Cape  of  Good  Hope,  a  duty 
of  ten  per  cent  ad  valorem,  in  addition  to 
the  luties  imposed  on  any  such  article  when 
imported  directly  from  the  place  or  places  of 
their  growth  or  production.  13  Stat,  at  L.  493. 
Strike  out  the  last  clause,  commencing  with 
the  words  '*in  addition,"  and  the  body  of  the 
section  would  be  as  clear  as  any  enactment  can 
be  that  all  goods,  wares,  and  merchandise  (save 
the  two  excepted  articles)  imported  from  places 
west  of  the  Cape  of  Good  Hope,  if  grown  or 
produced  In  any  country  east  of  the  Cape  of 
Oood  Hope,  are  by  that  provision  subject  to  a 
dutj  of  ten  per  cent  ad  valorem. 
12  Wall. 


Argument  upon  that  subjenct  is  unnecessary, 
as  the  proposition  is  &a  plain  as  anythinff  in 
legislation  can  be,  but  if  tliat  clause  had  been 
omitted,  goods  imported  from  London,  the 
growth  or  production  of  India,  would  not  have 
been  subject  to  any  higher  rata  of  duty  than 
goods  of  like  kind  imported  directly  here  from 
India,  the  place  of  their  growth  or  production, 
unless  the  goods  were,  by  antecedent  laws,  sub- 
jected *to  a  rata  of  duty  higher  than  that  [*26 
imposed  in  the  section  under  consideration, 
which  would  have  defeated  wholly  or  partially 
both  purposes  which  Congress  had  in  view  in 
enacting  the  new  provision. 

Congress  desirea  to  raise  more  revenue  from 
importations  consisting  of  articles  grown  or 
produced  in  countries  east  of  the  Cape  of  Good 
Hope,  and  at  the  same  time  to  preserve  and 
continue  the  discrimination  established  by  ex- 
isting laws  in  favor  of  importations  made  di- 
rectly from  the  countries  where  the  articles 
imported  were  grown  or  produced. 

Had  the  last  clause  of  the  section  been  omit- 
ted, the  new  provision,  in  any  view  of  the  sub- 
ject, would  not  have  augmented  the  revenue  to 
any  considerable  extant,  and  if  construed  as  re- 
pealing the  prior  laws  upon  the  same  subject 
its  effect  woiild  have  been  very  largely  the  other 
way,  and  it  would  have  operated  as  a.discrimi* 
nation  against  the  direct  trade  and  in  favor 
of  the  importation  of  such  articles  from  coun- 
tries west  of  the  Cape  of  (]k)od  Hope,  or  in  other 
words,  it  would  have  reversed  the  policy  of  the 
government  by  encouraging  the  indirect  instead 
of  the  direct  trade  in  the  articles  of  commerce 
grown  or  produced  in  those  distant  countries. 
Evidently,  therefore,  the  clause  providing  that 
the  duty  levied  by  the  section  was  in  addition 
to  the  duty  imp€«ed  on  any  such  article  when 
imported  directly  from  the  place  or  places  of 
their  growth  or  production,  was  an  indispensa- 
ple  provision  to  carry  into  effect  the  purposes 
intended  to  be  accomplished  by  the  enactment. 

All  articles  of  the  growth  or  product  of  coun- 
tries east  of  the  Cape  of  Good  Hope,  except  the 
two  named  as  exempted,  when  imported  from 
places  west  of  the  Cape  are  declared  to  be  sub- 
ject to  the  rata  of  duty  therein  prescribed,  and 
to  prevent  any  misconception  as  to  the  intention 
of  Congress  and  to  close  the  door  against  any 
suggestion  that  the  new  provision  repealed  or 
modified  the  prior  law,  it  was  provided  that  the 
new  duty  was  in  addition  to  the  duties  previ- 
ously ^'imposed  on  anv  such  article"  when  im- 
ported directly  from  the  place  or  places  of  their 
growth  or  production.  Ten  per  cent  ad  va- 
lorem is  imposed  on  all  such  goods,  wares,  and 
^merchandise,  except  the  two  articles  [*87 
named  as  exempted,  whether  they  were  or  were 
not  subject  to  duty  as  articles  of  direct  trade 
imder  any  antecedent  law,  if  they  fell  within 
the  conditions  specified  in.  the  6th  section  of  the 
act  imposing  the  duty. 

Certain  articles  of  mrowth  or  production  of 
countries  east  of  the  Cape  of  Good  Hope  were 
subject  to  duty,  even  wnen  imported  here  di- 
rectly from  the  place  of  their  growth  or  pro- 
duction, while  other  articles,  when  so  imported, 
were  entitled  to  be  admitted  to  entry  tree  of 
duty.  Articles  of  the  kind  described  in  the  sec- 
tion, not  dutiable  as  articles 'of  the  direct  trade 
under  any  antecedent  law,  were  to  pay  only  the 
tan  per  eent  ad  valorem  specified  in  the  section. 
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but  all  articles  previously  dutiable  as  articles 
of  the  direct  trade,  save  the  two  exempted  in 
the  body  of  the  section,  were  to  be  subject^  in 
case  they  were  imported  here  as  articles  of  the 
indirect  trade,  to  a  duty  of  ten  per  cent  ad  va- 
lorem in  addition  to  the  duty  imposed  under 
any  prior  law,  in  case  the  articles  were  import- 
'ed  here  directly  from  the  place  or  places  of 
their  grot^-th  or  production.  Construed  in  that 
way,  both  of  the  purposes  which  Ck>ngress  had 
in  view  were  accomplished,  as  the  provision  had 
the  effect  to  augment  the  revenue,  and  at  the 
same  time  to  preserve  and  continue  the  discrim- 
ination created  by  antecedent  laws  in  favor  of 
the  direct  trade,  which  is  in  accordance  with  the 
policy  of  our  external  revenue  system  as  ex* 
nibited  in  all  our  law?  upon  the  subject. 

Raw  cotton  and  raw  silk  as  reeled  from  the 
cocoon,  or  not  further  advanced  than  tram, 
thrown  or  organzine,  were  exempted  from  the 
new  duty,  or  any  other,  by  an  exception  insert- 
ed in  the  body  of  the  section^  and  it  is  a  reason- 
able conclusion  that  {f  Congress  had  intended 
to  exempt  any  other  articles  of  growth'  or  pro- 
duction of  those  countries,  the  articles  would 
have  been  enumerated  and  included  in  that  ex- 
ception. Expressio  unius  est  ewclusio  alieriua. 

Such  an  exception  as  that  inserted  in  the  body 
of  the  section  was  indispensable  to  exempt  any 
f>uch  article  from  the  new  duty,  as  the  intro- 
ductory words  of  the  section  include,  in  express 
torms,  all  goods,  wares  and  merchandise,  of 
28*]  the  ^described  character,  when  imported 
from  places  west  of  the  Cape  of  Good  Hope. 
Unless  it  can  be  assumed  that  the  words  ''all 
goods,  wares,  and  merchandise"  are  not  used  in 
their  ordinary  sense,  it  must  be  understood  that 
they  include  all  such  articles  of  importation 
not  specifically  exempted,    as    the    exception 

? troves  the  rule,  and  snows  to  a  demonstration 
hat  all  such  articles,  except  those  two,  are  sub* 
ject  to  the  prescribed  duty,  and  that  the  last 
clause  was  not  superadded  to  exempt  any  other 
articles  from  the  operation  of  the  introductory 
words  of  the  section,  but  to  prevent  the  entire 
provision  from  being  misunderstood  and  mis- 
applied, so  as  to  defeat  one  or  both  of  the  pur- 
poses which  Congress  had  in  view  in  passing  the 
law.  Confirmation  of  this  view  is  derived  from 
the  antecedent  legislation  of  Congress  upon  the 
same  subject. 

Duties  on  imports  were  temporarily  increased 
by  the  act  of  the  14th  of  July.  1862,  the  14th 
section  of  which  levied  "on  all  goods,  wares, 
and  merchandise  of  the  growth  or  produce  of 
countries  beyond  the  Cape  of  Good  Hope  a  duty 
of  ten  per  cent  ad  valorem,  and  in  addition  to 
the  duties  imposed  on  any  such  articles  when 
imported  directly  from  the  place  or  places  of 
their  growth  or  production." 

Attention  need  only  be  called  to  the  last 
clause  of  that  enactment,  as  it  is  not  controvert- 
ed that  the  lecral  effect  of  the  body  of  the  sec- 
tion, under  which  the  duties  in  this  case  were 
levied  and  collected,  is  substantially  the  same 
as  the  corresponding  portion  of  that  provision, 
but  the  suggestion  is  that  the  last  clause  in  the 
last  act  is  materially  different  from  that  of  the 
former,  as  it  does  not  contain  the  word  "and" 
before  the  words  "in  addition,"  as  employed  in 
the  prior  act.  Drop  the  word  "and"  before  the 
words  "in  addition,"  as  employed  in  the  for- 
mer law,  and  the  language  of  the  respective 
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clauses  is  the  same  without  the  variation  of  » 
single  letter.  12  Stat,  at  L.  657;  13  Stat,  at 
L.  493. 

Confess,  having  subsequently  repealed  that 
provision,  found  it  necessary  at  a  later  period^ 
to  re-enact  it,  and  in  reproduciuff  *the  [*S9- 
provision  the  word  "and"  before  the  words  "in 
addition,"  as  employed  in  the  prior  law,  waa 
dropped  evidently  because  it  was  a  redundant 
word  wholly  unnecessary  to  give  expression  to* 
the  meaning  and  intention  of  the  law  makers. 
When  the  act  was  transcribed  for  official  publi- 
cation the  word  "and"  was  italicized  by  the 
compiler  of  the  acts  of  Congress  as  expressive 
of  his  opinion  that  it  was  a  redundant  word,  aa 
it  plainly  appears  to  be  to  everyone  acquainted 
with  the  revenue  laws  and  the  subject-matter 
to  which  the  particular  provision  relates.  13 
Stat,  at  L.  216;  Stat,  at  L.  493. 

Importations  of  raw  silk,  soon  after  the  pas- 
sage of  that  act,  were  made  from  Liverpool^. 
England,  into  the  Port  of  New  York,  and  it 
was  agreed  in  the  statement  of  the  case  tliat 
the  articles  imported  were  the  products  of  Per- 
sia and  China.    Ten  per  cent  duty  was  exacted^ 
and  the  merchant  paid  the  same  under  protest 
and  brought  assumpsit  against  the  collector  to- 
recover  back  the  amount  paid.    He  was  defeat- 
ed in  the  circuit  court  and  he  removed  the  cause- 
into  this  court,  where  the  judgment  of  the  cir- 
cuit court  was  affirmed  by  the  unanimous  opin- 
ion of  this  court.    In  disposing  of  the  case  the- 
court  say  that  the  latter  clause  does  not  qualify 
the  general  language,  "on  all  goods,  wares,  and 
merchandise"  employed  in  the  body  of  the  sec- 
tion, so  as  to  exclude  from  it  the  articles  ex- 
empted from  duty  under  prior  acts  of  Congress. 
Instead  of  that,  the  court  proceeds  to  say  that 
it  only  provides  that  the  duty  laid  by  the  body 
of  the  section  "shall  be  in  addition  to  existing- 
duties  on  such  articles  when  imported  directly 
from  their  places  of  growth  or  production;*' 
that  such  articles  as  already  pay  a  duty  when, 
imported  directly  from  those  places  shall  pay  wl- 
further  duty,  as  therein  prescribed,  if  impnorted 
from  countries  west  of  tne  cape,  the  object  be- 
ing to  increase  the  duty  upon  the  articles  when 
not    imported   directly   from   their   places    of 
growth  or  production.    Hodden  v.  Collector,  5- 
Wall.  112,  18  L.  ed,  620. 

Based  as  that  opinion  is  upon  the  proposition 
that  the  *  latter  clause  of  the  section  does  [*30 
not  qualify  the  first  clause  imposing  the  nevr 
duty,  it  is  decisive  of  the  question  before  the 
court,  as  it  is  clear  that  the  word  "and"  before 
the  words  "in  addition"  was  not  regarded  as  of 
any  importance  or  as  contributing  in  any  de- 
gree to  that  conclusion.  On  the  contrary,  the 
court  decided  on  that  occasion,  what  undoubt- 
edly is  correct,  that  the  words  "any  such  arti- 
cles," in  the  last  clause  of  the  section,  "do  not 
mean  all  the  articles  embraced  in  the  first 
clause,  but  only  such  of  them  as  were  already 
subject  to  duty,"  to  which  we  add,  leaving  all 
the  rest  subject  to  the  new  duty  imposed  by  the 
first  clause  or  the  body  of  the  section. 

Support  to  that  conclusion  was  also  drawn» 
in  that  opinion,  front  the  2d  section  of  the  act 
of  the  Sd  of  March,  1803,  modifying  the  14th 
section  of  the  prior  act,  and  providing  that  cot- 
ton and  raw  silk,  as  reeled  from  the  cocoon,  of 
the  growth  or  produce  of  countries  beyond  the 
Cape  of  Good  Hope,  should  be  exempted  from 
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•BT  additional  duty  when  imported  from  places 
tbii  side  of  the  Cape  for  two  years  from  and 
after  the  .passage  of  the  act.  12  Stat,  at  L. 
557 ;  12  SUt  at  L.  742. 

Unaided  by  one  or  two  remarks  of  the  circuit 
judge  in  disposing  of  that  controversy  in  the 
ctreuit  court,  the  defense  here  would  he  entire- 
ly without  support,  but  it  is  a  sufficient  answer 
to  those  remarks  to  say  that  the  decision  of  the 
ease,  when  removed  here  by  writ  of  error,  was 
not  placed  upon  that  ground;  that  the  ground 
assumed  in  tnis  court  was  that  the  last  clause 
of  the  section,  when  properly  construed,  did  not 
qualify  the  body  of  the  section  in  respect  to  the 
articles  not  previously  dutiable;  that  it  mere- 
ly provided  tnat  the  new  duty  was  an  addition- 
al one  in  respect  to  articles  subject  to  duty  un- 
der prior  laws,  leaving  all  other  articles  em- 
braced in  the  first  clause  or  the  body  of  the  sec- 
tion subject  to  the  new  duty  therein  prescribed ; 
and  the  court,  as  now  constituted,  is  dearly  of 
the  same  opinion. 

Judgment  afiirmed. 


CHARLES  G.  MILLER  et  al,  Plffa,  in  Err., 

V. 

THE  PEOPLE   OF  THE   STATE   OF   NEW 

YORK. 

(Bee  8.  C  "liiUer  v.  Th€  8tate/'  12  Wall.  160-162.) 

Priority  of  cau$e$—ac1ion  in  name  of  atate^  on 
r^latio$i  of  another. 

Motions  to  advance  a  caase  on  the  caleodar  are 
Bot  granted  as  of  coarse,  even  wbeo  both  parties 
concur. 

A  suit  In  the  name  of  the  state,  or  on  the  rela- 
tion of  an  InUlvidual,  Is  not  within  the  act  of  Con- 
gress requlrloff  that  cfltises  wherein  a  state  Is  a 
partjr  shall  have  a  priority  over  other  cuiiBes. 

[No.  454.] 
Argu^  Feb.  f },  1S71.    Decided  Feb,  87,  1811. 

IK  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

On  motion  to  advance. 

Suit  in  the  nature  of  quo  warranto  was 
brought  in  the  supreme  court  of  New  York,  in 
Monroe  county,  by  the  defendants  in  error,  and 
seven  persons  claiming  to  be  directors  of  the 
Rochester  &  GeneM^  Valley  R.  Co.,  to  try  the 
title  of  the  plaintiffs  in  error^  also  claiming  to 
be  such  directors.  Judgment  having  been  giv- 
en at  a  special  term  for  the  plaintiffs,  the  de- 
fendants took  on  appeal  to  the  general  term  of 
said  court.  In  that  court  the  seven  persons, 
joined  as  plaintiffs  below,  were  dropped  from 
the  case^  and  the  people  of  the  state  of  New 
York  alone  were  made  respondents.  The  judg- 
ment of  the  special  term  having  been  affirmed, 
the  defendants  took  a  further  appeal  to  the 
court  of  appeals,  by  which  the  said  judgment 
was  a^n  affirmed ;  whereupon  the  said  defend- 
ants sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  Tkeodore  Baeon  for  plaintiffs  in  error. 

Me$8r$.  B.  M.  Ckamplain  and  J*  C*  Cooh- 
rase  for  defendauta  in  error. 

V2  WALLi 


Mr.  Justice  ClilPord  delivered  the  opinioiv 
of  the  court: 

The  motion  is  that  the  cause  be  advanced, 
and  that  it  be  heard  at  such  time  as  the  court 
shall  direct,  in  preference  to  civil  causes  be- 
tween private  parties. 

Founded,  as  the  motion  Is,  upon  the  act  of 
Congress  of  the  *dOth  of  June,  1870,  it  [*161 
becomes  necessary  to  inquire  and  determine 
whether  the  case  is  within  the  terms  of  that 
act,  as  if  it  is,  the  motion  should  be  granUnl, 
and  the  cause  set  for  hearing  as  there  directed. 

Provision  is  there  made  to  the  effect  that  in 
all  suits  and  actions  now  pending  or  which  may 
hereafter  he  brought  in  a  Federal  court,  wheth- 
er the  suit  is  original  or  brought  into  said 
courts  by  appeal  or  writ  of  error  or  by  removal 
from  a  state  court,  wIuMvin  a  state  is  a  party, 
or  where  the  execution  of  the  revenue  laws  ot 
any  state  may  bo  enjoined  or  stayed  by  judicial 
order  or  process,  it  Khali  be  the  duty  of  any 
court  in  which  such  cum!  may  be  pending,  on- 
sufficient  reason  shown,  to  give  such  cause  the 
preference  and  priority  over  all  other  civil 
causes  pending  in  such  court  between  private 
parties. 

Reliance,  however,  is  placed,  in  support  of 
the  motion,  upon  the  next  clause  of  the  ai*t, 
which  provides  that  the  state  or  the  party 
claiming  under  th«*  laws  of  the  state,  the  ex- 
ecution of  whose  revenue  laws  is  enjoined  or 
suspended,  shall  have  a  right  to  have  such  cause 
heard  at  any  time  aftrr  such  cause  is  docketed 
in  such  court  in  preferenee  to  any  other  civil 
cause  pending  in  such  court  between  private 
parties,  as  provided  in  the  last  phrase  of  the- 
preceding  clause.     Itl  Stat,  at  L.  176. 

No  objection  to  the  motion  is  made  by  the 
defendants.  Instead  of  that  they  have  filed  one 
to  the  same  effect^  but  such  motions  are  not 
grfinted  as  of  course,  even  when  both  parties 
concur,  as  «nch  on  order,  if  improperly  made, 
would  prejudice  the  ri;rlits  of  other  parties  on 
the  calendar,  and  in  view  of  that  consideration 
it  becomes  necessory  to  determine  whether  the 
case  is  one  where  the  parties,  or  either  of  them, 
are  entitled  to  such  preference,  and  to  enable  us 
to  determine  that  point  we  have  examined  the 
record,  and  are  mitintied  that  the  motion  must 
be  denied. 

The  action  was  one  in  the  nature  of  a  quo 
warranto  to  try  the  title  of  the  defendants,  as 
directors  of  the  Rochester  &  Genesee  Valley 
Railroad,  a  corporation  created  by  the  laws 
•of  the  state  of  New  York,  and  doing  [*162 
business  in  that  state,  and  the  real  controversy 
is  iHjtween  two  set**  of  dii-ectors  as  to  whic!i  set 
is  entitled  to  manage  and  control  the  affain»  of 
the  corporation. 

Roth  parties  assume  in  argument  that  the 
suit  is  in  the  name  of  tlie  state,  or  the  j>eo'pIe 
of  the  state  alone,  and  it  is  upon  that  ground 
that  it  is  claimed  that  the  motion  ought  to  be 
granted;  and  if  the  fact  was  so  it  may  be  con- 
ceded that  the  cause  ought  to  be  advanced. 
Such,  however,  is  not  the  fact.  On  the  con- 
trary, the  suit  was  brought  not  only  in  the 
name  of  the  people  of  the  state  of  New  York, 
but  olso  in  the  name  of  seven  persons  claiming 
to  be  directors  of  the  railroad  company,  and 
that  they,  as  such,  are  entitled  to  manage  and 
control  its  affairs  or  to  participate  in  such 
management  and  control;  and  they  charge  that 
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^he  defendants,  without  any  legal  authority, 
right  or  warrant  whatsoever,  have  usurped  and 
-entered  upon  said  offices  of  directors  of  the  said 
-corporation,  and  that  they  still  unlawfully  hold 
and  exercise  those  rights  and  franchises.  Sub- 
sequently, when  the  cause  was  transferred  to 
the  general  term,  the  names  of  the  seven  direct- 
•ors  joined  as  plaintiffs  in  the  court  of  original 
jurisdiction  were  dropped  in  the  title  of  tho 
<sa«e,  but  the  wholtf  proceedings  in  the  case  in 
all  the  courts  of  the  state  where  the  case  was 
litigated  were  upon  the  declaration  as  original- 
ly filed,  without  any  amendment  in  that  behalf. 
Evidently  the  suit  is  one  in  the  name  of  the 
state,  in  the  relation  of  the  seven  persons  who 
•charge  that  the  defendants  have  unlawfully 
usurped  the  office  of  directors  from  which  they 
have  been  unlawfully  ousted,  or  to  which  they 
are  justly  entitled  by  a  legal  election.  Sugges- 
tion may  be  made  that  the  state  is  the  only 
party  plaintiflf  named  in  the  writ  of  error,  but 
it  is  tne  duty  of  the  court  in  such  a  case  to 
open  the  record  and  ascertain  whether  the  case, 
in  point  of  fact,  is  one  where  the  parties  are 
•entitled  to  be  heard  in  preference  to  other  civil 
causes  between  party  and  party  pending  on  the 
calendar. 

Such  a  case  is  not  toithin  the  act  of  Congress, 
•and  the  motion  is  denied. 


163»] 


•ELTAS  WARD,  Plff.  in  Err,, 

V, 

STATE  OF  MARYLAND. 


(See  S.  C.  12  Wall.  163,  104.) 

Advancing   causes   on    the   calendar — ci'iminnl 

causes. 

Motion  to  advance  a  cause  on  the  calendar  is  not 
within  the  act  of  June  30.  1870,  where  It  is  not  filed 
by  the  state,  nor  by  a  party  claiming  under  the 
laws  of  the  state. 

Under  rule  30  of  the  court,  which  provides  that 
criminal  cases  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party ;  the  motion  is  ad- 
•dressed  to  the  discretion  of  the  court,  and  where  the 
•defendant  is  not  In  Jail,  the  motion  will  be  denied. 

[No.  204.] 

Motion  filed   Mar.  5,  1S71,    Decided  Mar.  6, 

1871. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

On  motion  to  advance. 

This  case  arose  upon  an  indictment  in  the 
<n'iminal  court  of  Baltimore,  state  of  Maryland, 
against  plaintiff  in  error,  for  selling  certain 
merchandise  without  the  license  required  by 
the  laws  of  the  state.  Judgment  having  been 
given  ajjninst  tho  defondnnt  and  confirmed  up- 
^m  appeal  by  the  court  of  appeals  of  that  state, 
he  fiued  out  this  writ  of  error.  Now,  by  coun- 
sel, the  plaintiff  in  error  moves  to  advance  the 
cause  upon  the  calendar. 

The  case  is  further  stated  by  the  court. 

Messrs.  Wm.  M.  ETarts  and  J.  H.  Ash- 
^on  for  plaintiff  in  error. 

Mr.  Isaac  D.  Jones  for  defendant  in  error. 

Mr.  Justice  ClifPord  delivered  the  opinion 
of  tho  court: 

Motion  to  advance  the  cause  filed  by  the 
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plaintiff  in  error.  Indictment.  The  parties 
agreed  that  the  defendant  on  the  day  and  at  the 
place  named  in  the  indictment  did  sell  the  ar- 
ticles of  merchandise  therein  named  without 
obtaining  a  license,  as  required  by  the  laws  of 
the  sta^.  Plea  not  guilty.  Issue  tried  by 
court.  Finding  for  the  state.  He  moves  the 
court  to  advance  the  cause. 

Clearly  the  motion  is  not  within  the  act  of 
Congress  of  the  30th  of  June,  1870,  as  the  mo- 
tion is  not  filed  by  the  state,  nor  by  a  party 
claiming  under  the  laws  of  the  state.  16  StaL 
at  L.  176. 

Probably  it  is  made  under  the  30th  rule  of 
the  court,  which  provides  that  criminal  cases 
may  be  advanced  by  leave  of  the  court  on  mo- 
tion of  either  party.  Under  that  rule  the  mo- 
tion is  addressed  to  the  discretion  of  the  court, 
and  inasmuch  as  it  appears  that  the  defendant 
is  not  in  jail,  the  court  fails  to  see  any  reason 
for  granting  the  motion. 

Motion  denied. 


JAMES  BIGLER,  Appt., 

V. 

WILLIAM  WALLER  and  Robert  Saunders. 
(See  S.  C.  12  Wall.  142-150.) 

Waiver  hy  admission  of  service — tr^en  appeal 
is  a  supersedeas— filing  ncto  bond. 

The  attorney  of  record  may  waive  service  and 
acknowledge  notice  on  the  citation. 

A  mere  formal  objection  to  a  citation  is  waived 
by  a  full  admission  of  service,  signed  by  counsel. 

To  make  the  appeal  a  supersedeas,  the  security 
must  be  given  within  ten  days  from  the  rendering 
of  the  decree. 

Defects  in  the  bond  may  be  obviated  by  granting 
leave  to  the  appellant  or  plaintiff  in  error  to  file  a 
new  bond  witbm  a  reasonable  time,  to  be  fixed  by 
the  court 

[No.  352.] 

Argued  Mar.  24, 1871.    Decided  Mar.  27,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Virginia. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  appear 
in  tho  opinion  of  the  court. 

Mr,  O.  Robinson  for  appellees. 
Messrs.  E.  L.  Fancher  and  W.  F.  Mattins* 
ly  for  appellant. 

Mr.  Justice  ClifPord  delivered  the  opinion 
of  the  court: 

The  record  shows  that  the  appellant,  on  the 
14th  of  June,  1866,  instituted  a  suit  in  equity 
in  the  circuit  court  against  William  Waller  and 
Robert  Saunders,  for  the  cause  of  action  set 
forth  in  the  bill  of  complaint.  Among  other 
things  he  alleged  that  he  entered  into  an  agree- 
ment in  writing  with  William  Waller  for  the 
purchase  of  certain  real  estate  lying  in  the 
county  of  York  and  state  of  Virginia;  that  the 
said  respondent,  on  the  lOth  of  May,  1853,  exe- 
cuted to  the  complainant  a  deed  of  the  said  real 
estate,  and  that  the  complainant,  on  the  same 
day,  made  the  cash  payment  as  stipulated  in 
the  agreement^  and  gave  to  the  resfKondent,  at 
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ihe  Slime  time,  his  obligation  to  pay  the  balance 
of  the  purchase  money  at  the  times  therein 
«pecilied;  that  on  the  22d  of  June,  in  the  same 
140*]  year,  the  complainant  *executed  to  the 
other  respondent  a  trust  deed  of  the  premises 
to  secure  the  balance  of  the  consideration  which 
he  agi-ewl  to  pay  for  the  real  estate,  as  stipu- 
lated in  that  oblis;ation;  that  he  went  into  pos- 
^ssion,  made  vaniable  improvements  and  con- 
tinued to  make  the  stipulated  payments  until 
April,  18G1,  when  the  war  broke  out,  and  he  was 
coaipolled  to  leave  the  state;  tliat,  after  he  left 
the  state.  Waller  authorized  the  other  respond- 
ent, as  such  trustee,  to  make  sale  of  the  real  es- 
tate, and  tlie  complainant  alleges  that  the  trus- 
tee effected  the  sale  without  publishing  the  no- 
tice required  by  the  terms  of  the  deed  of  trust, 
and  that  he  satisfied  the  said  obligation  out  of 
the  procco*U  of  the  sale,  and  has  failed  to  ac- 
count to  the  complainant  for  the  balance  of  the 
proceeds:  that  Waller  became  the  purchaser  of 
the  real  estate  at  that  sale;  that  he  immediate- 
ly took  i)Ossession  of  the  same,  together  with 
certain  personal  proiK»rty  of  great  value  belong- 
injr  to  tho  complainant;  that  he  sold  the  same 
and  converted  tlie  proceeds  to  his  own  use,  and 
applied  the  same  to  the  paynnrnt  of  the  balance 
due  on  the  said  obligation;  that  he  aUo  rented 
the  real  estate  and  received  large  sums  of  mon- 
ey as  rents;  that  he,  the  complainant,  subse- 
<jiiontly  succeeded,  through  the  aid  of  our  mili- 
tarv  authorities,  in  recovering  possession  of  the 
real  estate,  but  that  he  found  it  in  a  ruinous 
condition:  that  since  that  time,  to  wit,  on  the 
nth  of  November,  1805,  Waller  instituted  a 
suit  ag;iinst  him  on  the  said  obligation  in  the 
supreme  court  of  the  city  and  county  of  New 
York,  to  recover  what  he  claims  to  be  due 
th«Teon:  that  subsequently  the  other  respond- 
ent po-tfil  up,  in  the  county  where  the  real  es- 
tate i*  situated,  a  notice  **that  he  would,  at  the 
retjuest  of  said  Waller,  in  a  few  weeks,  sell 
said  real  estate." 

Ba«.etl  on  these  and  other  similar  allegations, 
the  cliarge  is  made  that  Waller  may  induce  the 
trusti-e  so  to  act  in  regard  to  the  sale  of  the 
pr«Mnisi'«i.  as  to  cheat  and  defraud  the  complain- 
ant; therefore  he  prays  that  the  trustee  may  be 
enjoined  from  selling  the  said  real  estate,  and 
that  jhe  said  Waller  may  be  enjoined  from  as- 
«iirning  his  interest  in  the  said  obligation  until 
the  suit  in  the  supreme  couil  of  the  city  and 
147*1  *county  of  New  York  is  determined, 
and  for  an  account;  and  that  the  respondents 
may  he  required  to  deliver  up  all  deeds  and  pa- 
pers in  their  possession  concerning  said  sale. 

Suffice  it  to  say,  without  entering  into  de- 
tails, that  such  proceedings  were  had  that  a  de- 
cree was  entered  that  the  appellant  should  pay 
to  William  G.  Waller,  administrator  of  Wil- 
liam Waller,  deceased,  the  sum  of  $17,377  in 
coin,  and  costs,  to  the  defendants. 

Dissatisiied  with  that  decree,  the  complain- 
ant appealed  to  this  court,  which  is  the  case 
involved  in  the  motion. 

Pending  the  suit  here  the  appellees  have  ap- 
peared specially  and  filed  a  motion  to  dismiss 
the  appeal  upon  two  grounds :  ( 1 )  Because 
the  citation  is  addressed  to  the  original  parties, 
one  or  both  of  whom  deceased  before  the  final 
doeree;  (2)  because  the  bond  given  to  prosecute 
the  appeal  is  executed  to  a  deceased  respond- 
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I  ent  and  not  to  the  administrator  in  whose  favor 
the  decree  was  entered. 

Undoubtedly,  the  citation  is  irregular,  as  it 
should  be  addressed  to  the  actual  parties  to  the 
suit  at  the  time  the  appeal  was  allowed  and 
prosecuted,  \\here  a  party  dies  before  the  ap- 
peal is  allowed  and  prosecuted  the  suit  should 
be  revived  in  the  subordinate  court,  and  the 
citation,  as  matter  of  course,  should  be  ad- 
dressed to  the  proper  party  in  the  record  at 
that  time. 

Notice  is  required  by  law,  and  where  none 
is  given,  and  the  failure  to  comply  with  the  re- 
quirement is  not  waived,  the  appeal  or  writ  of 
error  must  be  dismissed,  but  the  defect  may  be 
waived  in  various  ways,  as  by  consent  or'  ap- 
pearance or  the  fraud  of  the  other  party.  Serv- 
ice of  the  citation  may  be  made  upon  the  at- 
torney of  record  of  the  proper  party.  Bacon  v. 
Hart,  1  Black,  38,  17  L.  ed.  62. 

Unquestionably,  the  attorney  of  record  may 
also  waive  service,  and  acknowledge  notice  on 
the  citation,  as  in  that  behalf  he  represents  the 
party.  Chosvenor  v.  Danforth,  10  Mass.  74; 
Adama  v.  Robinson,  1  Pick.  401. 

On  the  citation  in  this  case  is  the  following 
indorsement:  ***!  hereby  acknowledge  [*148 
ser\ice  of  the  within  citation.  James  Alfred 
Jones,  counsel  for  the  defendants  in  this  cause 
in  the  circuit  court  of  the  United  States  for  the 
district  of  Virginia." 

Viewed  in  any  reasonable  light,  it  seems  to 
the  court  that  the  attorney  knew  tliat  the  ap- 
peal was  allo\ved  by  the  court  and  was  prose- 
cuted by  the  appellant,  which  is  the  only  pur- 
pose intended  to  be  effected  by  the  citation. 
Having  been  counsel  in  the  cause,  the  party 
signing  that  certificate  must  have  known  that 
the  suit  had  been  revived,  as  tliat  proceeding 
took  place  before  the  final  decree  was  entered. 
Such  a  service  would  be  sufficient,  beyond  all 
doubt,  if  there  had  been  no  error  in  the  form  of 
the  citation;  and  as  that  objection  is  merely  a 
formal  one,  we  are  all  of  the  opinion  that  it 
must  be  considered  as  waived  by  the  circum- 
stantial language  of  the  certificate  signed  with- 
out objection  by  the  attorney  of  record  in  the 
circuit  court. 

2.  Appeals,  from  decrees  of  the  circuit  court 
to  this  court,  are  allowed  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  $2,000,  and  the  provision  is  that  such 
appeals  shall  be  subject  to  the  same  rules,  reg- 
ulations and  restrictions  as  are  prescribed  in 
law  in  case  of  writs  of  error.     2  Stat,  at  L.  244. 

Good  and  sufficient  security  must  be  taken  by 
every  justice  or  judge  who  signs  the  citation, 
that  the  plaintiff  in  error  shall  prosecute  his 
writ  to  effect  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good,  and  in  order 
that  the  writ  of  error  may  operate  as  a  super- 
sedeas and  stay  execution  the  writ  must  be 
served  by  a  copy  thereof  being  lodged  for  the 
adverse  party,  in  the  clerk's  office  where  the 
record  remains,  within  ten  days,  Sundays  ex- 
clusive, after  the  judgment  was  rendered  or  the 
decree  was  passed.  1  Stat,  at  L.  85.  Such  a 
service  is  not  required  in  an  appeal,  but  the  re- 
quirement is  that  the  appeal  must  be  taken  and 
allowed,  in  cases  where  it  is  required  to  be  al- 
lowed, within  the  same  period  of  time,  and 
in  "both  cases,  that  is,  whether  the  [^149 
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cause  is  removed  by  writ  of  error  or  by  appeal, 
the  plaintiff  in  error  or  the  appellant  must  give 
the  required  security  within  the  ten  days,  Sun- 
days, exclusive,  in  order  that  the  writ  of  error 
or  appeal  may  operate  as  a  supersedeas.  "What 
is  necessary  is  that  the  security  be  sufficient, 
and  when  it  is  desired  to  make  the  appeal  a  su- 
persedeas, the  security  must  be  given  within 
ten  days  from  the  rendering  of  the  decree." 
Rubber  Co.  v.  Uoodyear,  6  Wall.  156,  18  L.  ed. 
703;  Calleit  v.  Brodic,  9  Wheat.  553.  Unless 
taken  within  the  ten  days,  an  appeal  cannot  be 
made  to  operate  as  a  supersedeas,  but  a  party 
appealing  within  that  time  may  not  desire  that 
the  appeal  shall  have  that  effect,  and  in  that 
event  all  that  can  be  required  of  him  is  that  h<' 
shall  give  good  and  sufficient  security  for  costs. 
including  '"just  damages  for  delay."  Rule  32: 
1  Stat,  at  L.  404. 

Argument  to  show  that  the  bond  in  this  case 
is  irregular  and  defective  is  unnecessary,  as  it 
is  clear  that  it  should  be  given  to  the  opposite 
party  or  parties  in  the  suit,  but  it  does  not  fol- 
low, by  any  means,  that  the  appeal  must  be 
dismissed.  On  the  contrary,  it  is  the  constant 
practice  of  the  court  to  allow  such  defects  to 
be  obviated  by  granting  leave  to  the  appellant 
or  plaintiff  in  error  to  llle  a  new  bond  within  a 
reasonable  time,  to  be  fixed  by  the  court,  in 
view  of  all  the  circumstances  when  the  applica- 
tion is  made.  The  Dos  Hermanos,  10  Wheat. 
306;  BrobBt  v.  BrobBi,  2  Wall.  96,  17  L.  ed. 

905. 

Bien  if  the  appeal  is  not  dismissed,  it  is  sug- 
gested by  the  appellees  that  it  should  not  bo  al- 
lowed to  continue  to  0|>erate  as  a  supersedeas, 
because  the  appeal  bond  or  the  required  "good 
and  PuflRcient  security"  was  not  given  within 
the  ten  days  from  the  date  of  the  decree,  but  it 
is  ft  sufficient  answer  to  that  suggestion  at  this 
time  to  sav  that  no  such  question  is  before  the 
court.  Such  a  question  may  arise  hereafter, 
but  the  decision  of  the  court  at  present  is  that 
the  motion  to  dismiss  must  be  granted  unl^s 
the  appellant  file  a  sufficient  appeal  bond  in  the 
usual  form  within  ten  days  in  the  same  sum  as 
that  required  by  the  Chief  Justice  who  allowed 

the  appeal.  ,  „        x 

150»]  •I^ave  is  granted  to  the  appellees  to 
file  such  a  bond,  but  the  court  does  not  decide 
what  the  effect  will  be  nor  that  it  is  or  is  not 
competent  for  this  court  in  such  a  case  to  grant 
a  supersedeas,  as  no  such  application  is  before 
the  court. 

ALEXANDER  H.  BAKER,  AppU 

WILLIAM  S.  T.  MORTON. 
(See  S.  C.  12  Wall.  150-159.) 

J>cc4   void  for  duress— lien   of  Federal  fudg- 
m«if«— on  lands  obtained  by  duress. 

A  deed  or  other  written  ohilpntlon  or  contract, 
procured  by  means  of  threats  to  take  the  life  of  the 
person  executing?  It,  is  Inoperative  and  void. 

Jud^nnents  recovered  in  the  Federal  courts  are 

yoTT.. — Deed,  when  void  for  fraud,  insanitfft 
druiikcnncM,  dure$8,  undue  influence,  imhecility,  in- 
Inncv.  or  fraud  on  marriafjv,  from  irard  to  ftuard- 
ian,  from  cestui  que  irufit  to  truntee,  from  heir  to 
executor — see  note,  6  L.  ed.  l*.  8.  429. 

Lien  of  iudumcnt  of  Federal  court — see  note,  47 
1.    I{.  A.  409. 
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Hens  In  all  cases  where  they  are  lo  by  the  laws  of 
the  states. 

The  Hen  constitutes  no  property  or  right  In  the 
land  Itself,  as  It  Is  merely  a  general  Hen  securing  a 
preference  over  subjequently  acquired  interests  in 
rhe  property,  aud  Is  not  valid  on  lands  obtained  by 
duress,  as  against  the  real  owner. 

[No.  117.1 
Argued  }far.  2^,  1871.    Decided  Apr.  .?,  1811. 

A  PPEAL  from  the  Circuit  Court  of  the  Unit- 
t±   ed  States  for  the  District  of  Nebraska. 

Tlie  bill  in  this  case  was  filed  by  the  appel- 
lant in  the  district  court  for  Douglas  county, 
in  the  territory  of  Nebraska.  A  decree  having; 
l)een  entered  in  favor  of  the  appellee,  the  com- 
plainant took  an  appeal  to  the  supreme  court 
of  Nebraska.  The  case  being  undetermined  at 
the  time  of  the  admission  of  said  territory  as  » 
state,  it  was  transferred  to  the  court  below.  A 
decree  having  been  entered  in  that  court  dis- 
missing the  bill,  the  complainant  took  an  ap* 
peal  to  this  court. 

Messrs.  J.  J.  Redittk  and  Briggs,  for  appel- 
lant : 

In  the  case  of  Pierce  v.  Brown,  7  Wall.  205,. 
19  L.  ed.  134,  decided  by  this  court  in  IStiS 
term,  the  law  on  this  sub/ect  is  clearly  and  for- 
cibly declared.  The  court  says,  Mr.  Justice 
Clifford,  delivering  the  opinion,  that  "moral 
compulsion,  such  as  that  produced  by  threats 
to  take  life  or  to  inflict  great  bodily  harm,  as 
well  as  that  produced  by  imprisonment,  ia 
everywhere  regarded  as  sumcient  in  law  to  de- 
stroy free  agency,  without  which  there  can  be 
no  contract,  because,  in  that  state  of  the  case^ 
there  is  no  consent. 

The  case  under  consideration  is.  in  almost 
every  particular  and  in  all  ita  facts,  like  the 
case  above  cited.  The  tracts  of  land  are  adjoin- 
ing. The  deeds  were  coerced  at  the  same  time 
and  through  the  same  instrumentality, — the 
Omaha  Claim  Clubs,  led  on  by  Pierce. 

Pars.  Cont.  319;  Willard,  Eq.  208;  Chit. 
Cont.  217;  2  Wis.  261;  2  GreenL  Ev.  283;  6^ 
Hill,  154;  15  Johns.  164;  2  Wend.  243;  6  Mass. 
506;  3  N.  H.  508. 

It  may  bc»  claimed  that  Morton's  judgment  i» 
a  lien  on  the  land,  from  the  fact  that  the  legal 
title  to  the  same  was  standing  in  the  name  of 
Pierce  at  the  time  the  judgment  was  rendered. 
But  the  law  is  otherwise. 

The  general  lien  of  a  judgni^t  creditor  upoiip 
the  lands  of  his  debtor,  is  subject  to  all  equities 
which  existed  against  said  lands  in  favor  of  a 
third  person,  at  the  time  of  the  recovery  of  the 
judgment. 

Buchan  v.  Sumner,  2  Barb.  Ch.  165;  ElU  t. 
Tousley,  1  Paige,  280;  White  v.  Carpenter^  Z 
Paige,  217;  Keirsted  v.  Avery,  4  Paige,  9;  6 
Barb.  19;  11  Barb.  490. 

Morton  only  claims  as  a  judgment  creditor,. 
and  his  lien,  if  any,  is  general,  not  specific. 
For  aught  that  appears,  Morton  can  make  the 
amount  of  his  judgment  out  of  other  property 
of  the  judgment  debtor;  for  it  is  not  shown  that 
execution  nas  been  issued  and  returned  unsatis- 
fied. It  was  Morton's  duty  to  first  exhaust  his 
legal  remedies. 

But  there  is  no  proof  in  the  record  showing 
that  Morton  has  a  judgment  at  all,  or  the 
amount  or  condition  of  the  same.  All  that 
appears  is  from  the  allegations  of  the  pleadings. 
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Morton  daims  that  he  loaned  this  money  to 
Pierce  in  August,  1857^  about  the  time  the  deed 
was  coerced  by  Pierce  from  Baker,  and  the  rec- 
ord shows  that  Baker  was  then,  and  ever  since 
has  been,  in  the  actual  possession  of  the  land. 
Morton  stands  charged  with  notice. 

See  2  Johns.  Ch.  38;  2  Paige,  Gh.  300;  3 
Pai^,  Ch.  421. 

Mr,  J.  M.  Woolworth,  for  appellee: 

The  questions  raised  upon  this  record  are  ex- 
clusively questions  of  fact.  Two  courts,  upon 
a  consideration  of  this  testimony,  have  decided 
that  Baker  did  not  make  the  deed  while  in 
duress. 

This  deed,  which  was  made  Aug.  10,  1857, 
stood  unquestioned  until  Sep.  7,  1860,  a  period 
of  three  years.  And  what  is  further  signifi- 
cant is  that  Baker  worked  for  Pierce  and  after- 
wards settled  with  him,  taking  his  note,  which 
he  traded  off  to  Pierce's  agent. 

It  ia  quite  clear,  notwithstanding  the  con- 
flict of  testimony  which  the  record  presents, 
that  the  deed  was  made  after  a  negotiation  and 
amicable  settlement  of  the  matter  between  the 
parties,  and  upon  a  consideration  paid  by  Pierce 
at  the  time. 

Admitting  that  the  threats  were  addressed  to 
Baker,  they  did  not  excite  any  fear  on  his  part. 
He  says  himself  that  his  uniform  answer  to 
them  was  one  of  resolution  and  defiance. 

He  says  that  he  did  not  make  the  deed  until 
advised  by  counsel;  so* that  it  appears  not  to 
have  been  so  much  fear,  as  an  expectation  of 
recovering  the  lands,  which  induced  him  to 
convey  them. 

It  is  not  reasonable  to  suppose  that  these 
threats  of  an  injury  which  might  or  might  not 
be  inflicted,  and  which  it  might  or  might  not 
be  in  the  power  of  Pierce  to  inflict,  excited 
such  fear  in  Baker  as  induced  him  to  make  the 
deed. 

It  is  as  far  as  possible  from  the  fact,  to 
claim  that  Baker  was  in  such  danger,  threat- 
ened and  impending,  as  was  sufficient,  in 
severity  or  apprehension,  to  overcome  the  mind 
or  will  of  a  person  of  ordinary  firmness. 

Pierce  v.  Brown,  7  Wall.  206,  19  L.  ed.  134. 

Mr.  Justice  OlifPord  delivered  the  opinion 
of  the  court: 

Territorial  courts  are  created  by  an  act  of 
Congress,  and  they  usually  possess  jurisdiction 
of  controversies  of  a  civil  nature,  without  re- 
prd  to  the  inquiry  whether  the  controversies, 
if  they  had  arisen  in  a  state,  would  have  been 
cognisable  in  the  tribunals  of  the  state  or  in 
the  Federal  courts.  1  Stat,  at  L.  77;  9  Stat, 
at  L.  209;  Benner  v.  Porter,  9  How.  235. 

By  the  organic  act  creating  the  territory  of 
Nebraska  the  judicial  power  of  the  territory 
was  vested  in  a  supreme  court  and  certain  dis- 
trict courts,  and  the  provision  was  that  the 
jurisdiction  of  those  courts  should  be  as  pre- 
scribed and  limited  by  law.     10  Stat,  at  L.  280. 

Whenever  a  territory  is  admitted  into  the 
Union  as  a  state,  the  cases  pending  in  the  ter- 
ritorial courts  of  a  Federal  character  or  juris- 
diction are  transferred  to  the  proper  Federal 
court,  but  all  such  as  are  not  cognizable  in  the 
Federal  courts  are  transferred  to  the  tri- 
bunals of  the  new  state.  Pending  cases,  where 
the  Federal  and  state  courts  have  concurrent  ju- 
risdiction, may  be  transferred  either  to  the 
12  Wall. 


state  or  Federal  courts  by  either  party  posses- 
sing that  option  under  the  existing  laws. 

On  the  7th  of  September,  1860,  the  appellant 
filed  his  bill  of  complaint  in  one  of  the  district 
courts  of  the  territory  against  Roswell  0. 
Pierce  and  the  appellee,  in  M'hich  he  alleged 
that  he,  the  appellant,  under  the  laws  of  the 
United  States,  settled,  improved,  and  entered 
as  a  pre-emptor  the  southwest  quarter  of  sec- 
tion eight,  township  fifteen  north,  'range  [*154 
thirteen  east,  in  the  county  of  Douglas;  that 
the  first -named  respondent  claimed  to  own  the 
tract  so  settled,  improved,  and  entered  as  a 
pre-emption  right  by  the  complainant;  that  the 
said  respondent  made  claini  to  the  same,  not  by 
virtue  of  any  law  of  the  United  States,  but  by 
virtue  of  the  rules  and  regulations  of  what  was 
known  at  the  time  as  the  Omaha  Claim  Club, 
an  organization  composed  of  one  or  two  hun- 
dred men,  the  object  of  which  was  to  protect 
every  claimant,  whether  resident  or  non-resi- 
dent, in  holding  three  hundred  and  twenty 
acres  of  land  as  a  claim  upon  the  public  lands 
of  the  United  States;  that  a  few  days  before 
he,  the  complainant,  entered  the  land,  the  said 
Pierce  and  nis  agent  and  a  few  other  persons, 
members  of  the  said  club,  came  to  the  house 
of  the  complainant,  and  that  the  said  Pierce, 
as  the  leader  of  the  party,  assured  the  com- 
plainant that  unless  he  would  agree  to  deed 
the  tract,  in  case  he  pre-empted  the  same,  to 
the  said  Pierce,  that  he,  the  said  Pierce,  with 
the  assistance  of  the  said  claim  club,  would 
take  his  life  by  hanging  or  drowning  him,  or  in 
such  other  manner  as  the  agents  of  the  club 
might  think  fit  and  proper  to  employ;  that  on 
the  10th  of  August,  1857,  he  entered  the  tract 
under  the  pre-emption  laws  of  the  United 
States,  when  the  said  Pierce,  his  agents,  and 
certain  members  of  that  club  again  came  to 
him  and  repeated  the  threats  before  used,  and 
assured  him  that  unless  he  immediately  con- 
veyed the  tract  to  the  said  Pierce  they  would 
carry  their  threats  into  execution,  and  that  he, 
by  means  of  those  threats  and  through  fear 
that  the  threats  would  be  carried  into  effect  if 
he  refused  to  convey  the  land,  on  the  same  day 
conveyed  the  tract  to  the  said  Pierce  by  deed 
in  the  usual  form,  which  was  duly  acknowl- 
edged. 

Based  upon  these  allegations  the  complain- 
ant charges  that  the  conveyance  made  by  him 
was  procured  by  threats  and  through  fear  of 
death  and  without  consideration.  Morton,  the 
appellee,  was  also  made  a  party  to  the  bill  of 
complaint,  because  he  was  a  judgment  creditor 
of  the  other  respondent,  and  claimed  an  in- 
terest in  the  land  by  virtue,  as  he  alleged,  of  a 
lien  created  by  his  judgment.  Wherefore  the 
complainant  'prayed  that  the  convey-  [*155 
ance  of  the  tract  he  made  to  the  said  Pierce 
may  be  decreed  to  be  inoperative  and  void  and 
that  the  said  Pierce  may  be  decreed  to  recoB* 
vey  the  premises  to  the  complainant. 

Service  was  made  by  publication,  as  the  re- 
spondents were  non-residents,  and  the  respond- 
ents failing  to  appear  and  plead,  answer  or 
demur  to  the  bill  of  complainant,  they  were 
duly  defaulted,  and  a  decree  was  entered  that 
the  bill  of  complaint  be  taken  as  confessed. 

Testimony  was  taken  and  the  cause  was  sub- 
mitted to  the  court,  and  the  court  found  that 
the  conveyance  was  obtained  by  the  said  Pierco 
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from  the  complainant  through  threats  of  per- 
sonal violence  mads  by  the  said  Pierce  and  hU 
agents,  and  without  consideration,  and  a  decree 
was  entered  ordering  that  the  conveyance 
should  be  canceled,  and  requiring  the  respond- 
ent to  reconvey  the  premises  to  the  complain- 
ant, as  prayed  in  the  bill  of  complaint. 

Pursuant  to  a  motion,  however,  subaeauently 
filed  by  the  appellee,  it  was  ordered  by  the 
court  that  the  aecree  as  to  him  should  be  va- 
cated, and  that  he  have  leave  to  appear  and 
make  defense.  He  accordingly  filed  an  answer, 
in  which  he  admitted  that  the  complainant  en- 
tered the  land  as  alleged  in  the  bill  of  com- 
plaint and  that  he,  the  complainant,  had  been 
m  the  possession  of  tlie  same  from  that  time  to 
the  present,  but  alleged  that  the  complainant 
occupied  the  same  as  tenant  of  the  other  re- 
spondent. Responsive  to  the  charge  made  thai 
the  deed  was  procured  from  the  complainant 
by  threats,  the  appellee  alleged  that  the  had  no 
knowledge  upon  the  subject,  that  he  could  not 
answer  to  the  charge  as  to  his  belief  or  other- 
wise, but  upon  information  he  denied  the  same 
and  alleged  the  fact  to  be  that  the  deed  wn^  the 
free  and  voluntarj'  act  of  the  complainant,  and 
that  the  other  respondent  was  the  true  and 
lawful  owner  in  fee  of  the  premises,  devested 
of  all  the  claims  set  forth  in  the  bill  of  com- 
plaint; that  he,  the  appellee,  loaned  to  the 
other  respondent  the  sum  of  .$5,000,  and  that 
the  borrower  failing  to  make  payment  as  stipu- 
lated he  brought  suit  against  him  and  recov- 
ered judgment  for  the  amount,  of  which 
156*]  $2,.'500  *reniained  due  and  unpaid,  and 
that  his  judgment  was  a  lien  on  the  land  de- 
scribed in  the  pleadings.  Wherefore  he  insisted 
that  his  judgment  ought  in  equity  to  be  held  a 
better  claim  on  the  land  than  the  claim  made 
by  the  complainant. 

Defects  exist  in  the  record,  arising  from  the 
loss  of  some  portion  of  the  minutes  and  files  of 
the  clerk,  but  it  is  conceded  that  the  usual  rep- 
lication was  filed,  and  the  record  shows  that 
proofs  having  been  taken  by  both  parties  the 
cause  was  heard  and  the  district  court  of  the 
territory  entered  a  decree  dismissing  the  bill  of 
complaint  and  awarded  costs  to  the  respondent. 
From  which  decree  the  complainant  api)ealed 
to  the  supreme  court  of  the  territory. 

Pending  the  appeal  in  the  supreme  court  of 
the  territory,  to  wit,  on  the  9th  day  of  Febru- 
ary, 1867,  Nebraska  was  admitted  into  the 
Union  upon  an  equal  footing  with  the  original 
states.     14  Stat,  at  L.  392. 

Undetermined  as  the  appeal  was  at  that  date, 
and  it  appearing  in  due  form  that  the  parties 
were  citizens  of  different  states,  the  cause  was 
transferred  to  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska,  and  the 
parties  having  been  again  heard,  the  circuit 
court  determined  that  the  deed  made  by  the 
complainant  to  the  other  respondent  was  not 
made  while  he,  the  complainant,  was  in  duress, 
and  that  the  appellee,  by  reason  of  his  judg- 
ment, has  a  better  equity  in  the  premises  than 
the  complainant,  and  entered  a  decree  dismis- 
sing the  bill  of  complaint.  Whereupon  the 
complainant  appealed  to  tltls  court,  and  now 
insists  that  the  decree  of  the  circuit  court 
ought  to  be  reversed. 

Much  examination  of  the  evidence  or  of  the 
law  applicable  in  the  decision  of  the  case  is  un- 
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necessary,  as  the  facts  are  substantially  the 
same  as  in  a  case  between  the  same  parties) 
which  was  recently  heard  and  determined  by 
the  court  after  mature  deliberation.  Pierce  v. 
Broicft,  7  Wall.  214,  19  L.  ed.  134. 

By  the  bill  of  complaint  a  complete  titl«»  U 
set  up  by  the  'complainant  to  the  land  [*157 
under  the  pre-emption  laws  of  the  United  States, 
and  the  answer  admits  that  he  held  such  a  title 
at  the  date  of  the  deed  he  made  to  the  other 
respondent.  Argument  upon  that  topic,  there- 
fore, is  unnecessary,  and  the  complainant 
charges  that  he  was  induced  to  execute  the 
tleed  by  threats  and  from  fear  of  death  or  great 
bodily  harm,  and  the  respondent  concedes  that 
he  is  not  able  to  deny  that  allegation  from  any 
personal  knowledge  upon  the  subject,  and  he 
even  goes  further  and  says  that  he  cannot  an- 
swer concerning  the  same,  because  he  has  no 
information  or  belief  upon  the  subject.  Such 
un  answer  does  not  make  it  necessary  for  the 
complainant  to  introduce  more  than  one  wit- 
ness to  overcome  the  defense,  but  the  court  is 
not  inclined  to  place  the  decision  upon  any 
technical  ground,  as  the  proofs  in  the  case 
show,  to  tlie  entire  satisfaction  of  the  court, 
that  all  the  matters  alleged  in  the  bill  of  com- 
plaint are  true,  and  that  the  same  are  fully  es- 
tablished, even  if  the  allegations  of  the  an?*wer 
be  regarded  as  denials  made  by  a  resptm  «*nt 
in  resp*H»t  to  matters  within  his  own  knowl- 
edge. .Some  conHict,  undoubtedly,  exists  in  the 
proofs,  but  the  weight  of  the  evidence  is  so 
decidedly  with  the  complaiimnt  that  the  court 
feels  no  hesitation  in  saying  that  the  allega- 
tions of  the  bill  of  complaint  are  fully  pr»n'<'«l. 

Complete  incipient  title  was  acquired  by  the 
complainant  under  the  pre-emption  laws  of  the 
Uniteil  States,  and  on  the  same  day  the  de- 
faulted respondent,  through  threats  to  take  his 
life  if  he  refused,  compelh*d  him  to  convey  the 
same  to  that  party,  and  the  settled  law  of  this 
court  is  that  such  acts  amount  to  legal  duress, 
and  that  a  deed,  or  other  written  oblipition  or 
contract,  procured  by  such  means,  is  inoi)era- 
tive  and  void,  and  that  rule  is  applie<l  in  all  ju- 
risdictions where  the  principles  of  the  comnion 
law  prevail.     Pierce  v.  Brown,  supra. 

Actual  violence  is  not  necessary  to  constitute 
duress  even  at  common  law,  as  understood  in 
the  parent  country,  because  consent  is  the  very 
essence  of  a  contract,  and  if  there  be  compul- 
sion there  is  no  consent,  and  it  is  well-settleil 
law  *that  moral  compulsion,  such  as  [*158 
that  produced  by  threats  to  take  life  or  to  in- 
flict great  bodily  harm,  as  well  as  that  pro- 
duced by  imprisonment,  is  sufiicicnt  to  destroy 
free  agency,  without  which  there  can  be  no  con- 
tract, as  in  that  state  of  the  case  there  in  no 
consent.  Chit.  Cont.  192;  2  Grcenl.  Ev.  2S.3 ;  2 
Inst.  4S2:  2  Roll.  Abr.  124;  Richardson  \\  fhtn- 
ran,  3  X.  H.  508;  Watkins  v.  Baird,  6  Mass. 
511. 

Where  a  party  enters  into  a  contract  for  fear 
of  loss  of  life,  or  for  fear  of  loss  of  limb,  or  fear 
of  mayhem,  or  for  fear  of  imprisonment,  the 
contract  is  as  clearly  void  as  when  it  wan  jiro- 
cured  by  duress  of  imprisonment,  which  is 
where  there  is  an  arrest  for  an  improper  pur- 
pose without  just  cause,  or  where  ther*^  i^  an 
arrest  for  a  just  cause  but  without  lawful  au- 
thority, or  for  a  just  cause  but  for  an  unlawful 
purpose;  and  the  rule  is  that  in  either  of  those 
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events  the  party  arrested,  if  he  was  thereby  in- 
duced to  enter  into  a  contract,  may  avoid  it  as 
one  procured  by  duress. 

2.  Judgments  were  not  liens  at  common  law, 
but  Congress,  in  adopting  the  modes  of  proces/i 
prevailing  in  the  states  at  the  time  the  judicial 
system  of  the  United  States  was  organized, 
made  judgments  recovered  in  the  Federal 
courts  liens  in  all  cases  where  they  were  so  by 
the  laws  of  the  states,  and  a  later  act  of  Con- 
gress has  provided  that  judgments  shall  cease 
to  liiive  that  operation  in  the  same  manner  and 
at  the  same  periods  in  the  respective  Federal 
districts  as  like  processes  do  when  issued  from 
the  state  courts.  Williatna  v.  Bcnedicif  8 
Hon.  Ill :  Rigga  v.  Johnson  Co,  6  Wall.  ICC,  18 
L  ed.  708. 

Such  .1  lien  confers  a  right  to  levy  on  the 
land  to  the  exclusion  of  other  adverse  interests 
ac(|uirc(l  Kubsequently  to  the  judgment,  but  the 
Jieii  couKtitutes  no  property  or  right  in  the 
land  itself,  as  it  is  merely  a  general  lien  secur- 
ing a  preference  over  subsequently  acquired  in- 
tiTt'sts  in  the  property.  Canard  v.  Atlantic  Ins. 
Co.  1  Pet.  443;  Massingill  v.  Douua,  7  How. 
767:  liuchan  v.  Sumner,  2  Barb.  Ch.  1C5:  Ells 
X.  Tousle ff,  1  Paige,  280;  irAi^e  v.  Carpenter, 
2  Paige,  217. 

159*]  "For  these  reasons  we  are  of  opinion 
tliat  the  circuit  court  erred  in  entering  a  de- 
cree for  the  appellee. 

Decree  reversed,  with  costs,  and  the  cause  re- 
mand* d,  icith  directions  to  enter  a  decree  for 
the  appellant,  in  conformity  with  the  opinion 
of  this  court. 

THE  PHILADELPHIA,  Wn.^IIXGTON  & 
BALTIMORE  RAILROAD  COMPANY,  Plff. 
in  Err., 

JOHN  DUBOIS. 
(See  S.  C.  12  Wall.  47-65.) 

For  huildiuff  piers — patent — cstoppii  hy  silence 
— evidence  of  state  of  art. 

The  ftr!"t  claim  In  Dubois's  patPnt  for  hiilldiriK 
plerj*  U  ni»t  for  n  procoss,  but  for  a  device  or  Instrn- 
mvnt  to  be  employed  lu  a  process,  the  InstrumeDt 
lifiii;;  a  nt-aiinif  cofTer-dnui. 

The  fiecond  claim  of  the  patent  Is  for  the  use  of 
the  tnlie.  whether  lon^rer  or  shorter,  no  matter  what 
lt»  Hhape  or  material,  or  of  how  many  parts  con- 
lisiinir. 

A  I'nrty  Is  not  e«top|>ed  by  bin  silence,  unless  It 
hs%  niUled  aoother  to  his  hurt. 

K\ideiice  In  regard  to  the  Riate  of  the  art  had  no 
legitimate  beurlnu  upon  the  question  whether  the 
patentee  was  the  first  inventor. 

[No.   94.] 
Annnd  Mar.  1,  ISll.     Decided  Apr.  S,  1871. 

TN  KUUOR  to  the  Circuit  Court  of  the  Unite<l 
1  StatfH  fcir  the  District  of  Maryland. 

Suit  was  brought  in  the  court  Ih'Iow,  by  the 
def«'n<lant  in  error,  to  recover  for  the  allcpcd 
infrin^onu'Ut  of  a  certain  patent.  Judgment 
havin;r  htam  given  for  the  plaintiff,  the  defend- 
ant Mted  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

N*»T>;. — liiHUnction  hettreen  itivintfon»  an^  proe- 
rM«»;  trhrn  loiti  r  patrntt*! — see  note.  14  L.  ed. 
r.  S.  C^-{. 

Knti*it\ni  hit  ttitencr :  hu  tnrhea  or  acnuitaccHcc —  j 
see  note.  .18  L.   ed.   U.   8.  478.  ' 

12  Wall. 


Messrs.  J.  E.  B.  Latrohe,  William  SeUeyy 
and  TliomAS  Donaldaon,  for  plaintiff  in  er- 
ror: 

The  first  claim  of  the  plaintiff  is  for  the 
specified  means  of  effecting  the  result;  of  plac- 
ing a  pier  in  a  river  or  stream,  in  a  condition 
of  preparedness  for  the  reception  of  the  bridge, 
intended  to  be  thrown  over  such  river  or  stream. 
Those  means  embraced  a  floating  coffer-dam 
constructed,  used  and  elided  as  described  in 
the  specification;  and  also  embraced  the  speci- 
fied devices  and  contrivances  for  constructing, 
using  and  guiding  the  said  coffer-dam,  up  to 
the  point  of  the  completeness  of  the  pier. 

That  this  comprehensive  interpretation  is 
true,  is  shown  bv  the  language  of  the  claim  it- 
self. It  is  for  building  and  setting  piers.  It 
is  not  for  the  coffer-dam  nor  for  the  use  of  the 
coffer-dam  separately;  but  for  the  use  of  the 
coffer-dam  described  in  the  specification,  con- 
structed as  therein  mentioned,  gradually  low- 
ered by  the  weight  of  the  masonry,  and  guided 
in  its  descent  by  guide  piles,  in  the  manner 
mentioned  in  the  specification,  all  co-operating 
to  produce  the  result  to  be  accomplished,  name- 
ly: building  and  setting  a  finished  pier  in  a 
river  or  stream. 

The  correctness  of  this  interpretation  is  fur- 
ther shown  by  the  language  used  in  the  first 
paragraph  of  the  specification,  where  he  claims 
to  have  invented  a  new  and  useful  improve- 
ment in  building  piers  for  bridges  and  other 
structures,  and  setting  the  same.  His  first 
claim  is  for  this  improvement,  and  was  in- 
tended to  cover  the  whole. 

In  another  part  of  the  specification,  after 
mentioning  certain  preparatory  steps,  he  pro- 
ceeds to  show  how  the  platform  was  to  be  con- 
structed: the  first  section  of  the  hollow  tube 
to  be  bolted  thereon,  etc.,  for  the  building  and 
setting  of  the  pier;  and  then  follows  a  descrip- 
tion of  the  whole  process  of  building  and  lower- 
ing the  pier  in  its  gradually  guided  descent 
until,  in  his  own  language,  "the  pier  rests 
down  and  becomes  set  upon  the  foundation." 

A  further  argument  in  support  of  the  con- 
struction that,  in  his  claim,  he  meant  to  in- 
clude the  entirety  of  his  alleged  improvement, 
is  furnished  by  the  second  claim,  which  is  **lor 
the  use  of  the  tube  which  constitutes  the  dam, 
for  encasing  and  strengthening  the  pier,  sub- 
stantially as  set  forth."  This  second  claim  be- 
ing for  the  tube,  substantially  as  set  forth, 
shows  that  the  like  words  ''substantially  as  set 
forth,"  used  in  the  first  claim,  refer  not  to 
the  floating  coffer-dam,  which  is  another  name 
for  the  tube  mentioned  in  the  second  claim, 
but  refers  to  the  process  of  building  and  setting 
the  pier,  as  describcfl  in  the  specification  in  its 
entirety.  A  claim  for  a  process  must,  of  neces- 
sity, be  definite,  precise  and  comprehensive. 
It  must  be  for  an  entirety:  not  for  separate 
parts  of  the  means  described  as  necessary  to 
protluce  the  result. 

The  first  claim  is  for  a  process.  A  process 
may.  undoubtedly,  l)o  the  basis  of  the  patent 
where  no  part  of  the  menus  employed,  separate- 
ly considered,  is  new  or  claimed  as  new.  The 
combination  of  co-operating  constituent  ele- 
ments, so  combined  and  operating  as  to  pro- 
duce a  new  and  useful  result,  or  a  knowTi  re- 
sult in  a  new  and  useful  way,  is  patentable.  In 
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mich  a  case,  the  patent  stands  upon  the  combi- 
nation or  process. 

Prouty  V.  Draper,  1  Story,  568;  Prouty  v. 
RuggUs,  16  Pet.  336 ;  Davis  v.  Palmer,  2  Brock. 
298:  McCormick  v.  Talcott,  20  How.  406,  15  L. 
«d.  930;  Vance  v.  Campbell,  1  Black,  427,  17  L. 
ed.  168;  Burr  v.  Duryee,  1  Wall.  672,  17  L.  ed. 
658:  Karnes  v.  Godfrey,  1  Wall.  79,  17  L.  ed. 
648;  Tun-ill  v.  R.  Co,  1  Wall.  491,  17  L. 
ed.  668:  Case  v.  Brown,  2  Wall.  320,  17  L.  ed. 
817;  Palmer  v.  Wagstaffe,  25  Eng.  L.  &  E. 
637 ;  Vnu:in  v.  Heath,  32  Eng.  L.  &  E.  35. 

In  the  construction  given,  as  to  the  first 
claim,  it  is  limited  to  so  much  of  the  process  as 
is  necessary  to  building  the  pier.  It  ignores 
the  idea  of  a  process  for  building  and  setting. 
It  doeK  not  regard  the  g^ide  pile  as  embraced 
by  the  first  claim,  nor  the  holes  in  tlie  platform 
AS  part  of  the  means  employed  in  tne  mode 
of  uccoHipIishing  what  he  claims  as  his  inven- 
tion in  this  first  claim. 

This  first  claim  is  for  designated  means  to 
proihice  a  specified  result,  which  result  em- 
oraoef^  the  setting  of  the  pier;  and  the  means 
desi<;nated  for  the  accomplishment  of  this  re- 
sult, comprehend  the  apparatus,  devices  and 
contrivances  plainly  set  forth  in  the  specifi- 
cation a#i  the  means  employed,  in  connection 
"With  the  buoyancy  of  the  water,  to  produce  the 
result:  naid  means  combined  and  co-operating 
substantially  as  set  forth  in  the  specification. 
And  second,  when  the  same  or  a  like  result  has 
been  pro<luced  by  other  and  different  means, 
«ucli  result  would  be  attained  without  any  in- 
fringement of  the  plaintiff's  first  claim. 

It  becomes  a  question  of  identity.  The  doc- 
trine as  to  "mechanical  equivalenjts"  and  as  to 
"fraudulent  evasion"  can  have  no  rightful  ap- 
plication in  a  question  of  this  kind. 

Wo  used  a  nintform  but  not  a  platform  per- 
forated with  holes  for  the  insertion  of  guide 
piles.  Wo  used  an  iron  tube  of  boiler  plate 
metal :  but  not  a  hollow  tube,  with  a  bolting 
^ange  on  its  lower  edge,  so  as  to  be  bolted  hori- 
zontally to  the  platform.  We  use<l  no  calk, 
pitch  or  cement;  our  tube  had  an  iron  bottom, 
part  of  the  tube  itself.  We  used  the  buoyancv 
of  the  water;  but  not  in  combination  with 
plaintiff*!^  apparatus.  The  buoyancy  of  water 
la  a  property  of  nature  which  no  one  can  ap- 
propriate. 

Now.  it  was  very  material  that  the  jury 
should  have  been  properly  instructed  as  to  this 
first  claim.  Pier  No.  3,  the  pier  in  the  deepest 
wattT.  was  guided  by  screws  alone,  without  the 
use  even  of  a  shaping  frame.  Pier  No.  2  was 
partly  lowered  by  screws  and  subsequently  by 
fall  and  block ;  and  was  guided  by  furring,  con- 
stituting a  shaping  frame.  Piles  were  not  used 
at  all  to  guide  the  platform. 

The  second  claim  of  the  plaintiffs  is  "for 
the  use  of  the  tube,  which  constitutes  the  dam 
for  fncasing  and  strengthening  the  pier,  sub- 
stantially as  set  forth." 

The  uords  "substantially  as  set  forth,"  re- 
quire that  we  should  recur  to  the  specification. 
to  see  what  sort  of  a  tube  is  there  described. 
And  it  seems  to  be  plain  that  he  claims  a  sec- 
tional caisson.  His  direction  is,  to  bolt  to  the 
upper  side  of  the  platform  one  section  of  a  hol- 
low rectangular  box  or  tube.  He  speaks  again 
of  the  first  and  several  other  sections,  and  of 
additional  sections. 
266 


But  the  court  construes  this  claim  as  em- 
bracing the  use  of  the  tube,  ''whether  it  be  first 
placed  in  position  entire,  or  be  built  in  sec- 
tions as  the  masonry  progresses."  Now,  there 
was  evidence  that  one  at  least  of  the  caissons 
was  constructed  entire,  on  shore,  and  then 
floated  to  its  place,  and  set  on  its  foundation 
before  any  masonry  was  put  in.  But  the 
court's  instruction  declares  the  building  of  a 
pier,  in  such  tube,  to  be  an  infringement  of 
the  second  claim.  In  this  ruling,  the  court, 
we  think,  was  in  error. 

The  defendant's  first  prayer  ought  to  have 
been  granted,  in  terms  as  propounded.  It  em- 
bodied a  true  interpretation  of  the  principle  of 
operation,  as  it  is  denominated  in  the  specifica- 
tion, and  which,  in  fact,  is  a  process  for  build- 
ing and  setting  piers  in  rivers  and  streams. 
We  tide  th^  word  "process"  because  it  is  gen- 
erally used  in  cases  of  this  character.  The 
word  "method,"  "mode,"  "plan,"  or  other  like 
term,  would  equally  well  express  the  idea.  The 
distinction  between  a  patent  for  a  process  and 
a  patent  for  a  machine,  id  shown  in  the  various 
cases  cited  in  Coming  v.  Burden,  15  How.  259, 
and  in  the  opinion  in  that  case,  p.  267. 

The  eighth  prayer  of  the  defendant  ought  to 
have  been  granted. 

Fraud  and  imposition  in  obtaining  the  pat- 
ent were  directly  charged.  Strong  evidence 
was  given  tending  to  show  the  alleged  fraud. 

In  the  conversation  between  them,  Dubois 
did  not  disclose  the  fact,  if  such  was  the  fact, 
nor  even  pretend  that  he  was  the  inventor  of 
the  mode  of  building  and  setting  bridges, 
which  Mr.  Parker,  as  the  engineer  of  defend- 
ant, intended  to  follow  in  constructing  and 
setting  the  piers.  It  is  a  strong  case  for  the 
application  of  the  doctrine  of  estoppel  in  pais. 
His  silence  was  justification  to  Mr.  Parker,  in 
pursuing  the  course  which  he  had  explained 
to  Dubois  he  intended  to  pursue.  The  follow- 
ing cases  are  cited  on  this  point: 

Doe  V.  Oliver,  2  Sm.  Lead.  Cas.  7th  ed.  605; 
5  M.  &  R.  202,  and  notes;  Dezell  v.  Odell,  3 
Hill,  219;  Stephens  v.  Baird,  9  Cow.  277; 
Hatch  V.  Kimball,  16  Me.  146;  Rangelcy  v. 
Spring,  21  Me.  137;  Tongue  v.  Nut  well,  17  Md. 
212;  Alexander  v.  Walter,  8  Gill,  247;  McClel- 
Ian  V.  Kennedy,  8  Md.  230;  Bk,  v.  Lee,  13  Pet, 
119;  Pickard  v.  Sears,  6  Ad.  &  El.  469. 

Tlie  ninth  prayer  was  framed  on  the  theory 
that  the  evidence  in  relation  to  the  state  of  the 
art  of  building  and  setting  piers,  known  at 
the  date  of  plaintiff's  patent,  was  proper  to  be 
considered  by  the  jury  on  the  question  whether 
the  plaintiff  was  the  first  and  original  inventor 
of  what  he  claimed  as  new.  The  court,  in  its 
sixth  instruction,  limited  the  consideration  of 
the  state  of  art,  to  the  question  of  damages 
alone.  See  Vance  v.  Campbell,  1  Black,  427, 
17  L.  ed.  168. 

Messrs,  William  B,  Armstrong,  Smmvel 
Linn,  and  L,  M,  Reynolds,  for  defendant  in 

error : 

It  was  competent  for  Mr.  Dubois  to  claim 
and  to  obtain  a  patent  for  a  combination,  and 
also  for  such  of  the  elemental  parts  of  the  com- 
bination as  were  new  and  useful. 

Curt.  Pat.  3d  ed.  fiS  110,  249,  3.32;  Wyeth  ▼. 
Stone,  1  Story,  273;  Hogg  v.  Emerson,  6  How. 
437,     11     How.    587;      Moody     v.     Finke.      2 
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Mas.  117;  Pitt  ▼.  Whitman,  2  Story,  60ft;  Par- 
^•er  V.  Ha  worth,  4  Mtlxmn,  370. 

The  propter  construction  of  the  patent  to  Du- 
tx>is,  is  that  given  to  it  by  the  court  below,  in 
instructions  to  the  jury,  and  that  it  is  not  for  a 
process  for  setting  and  building  piers,  as  con- 
tended for  by  defendant,  but  for  certain  devices 
<ir  apparatus  to  be  used  in  building  or  setting 
piers;  that  it  is  for  a  platform  and  water-tight 
tube  or  caisson  attached  thereto,  as  describe<l  as 
an  improvement  upon  the  coffer-dams  formerly 
used  for  such  purpose;  for  the  use  of  the  tube 
as  a  protection  to  the  pier  after  it  has  been 
creeled,  and  for  a  combination  of  the  coffer-dam 
Mvith  guide  piles,  as  described,  for  the  purpose  of 
gtiiding  and  directing  the  pier  to  iU  foundation 
at  the  bottom  of  the  river,  and  staying  it 
against  lateral  motion,  by  means  of  the  guide 
piles  to  be  cut  off  above  the  platform.  Tlie  pat- 
ient is  for  the  structures,  apparatus  or  devices, 
described  in  the  specifications,  and  which  are  to 
be  used  in  the  process  of  building  and  setting 
piers.  It  is  for  the  devices  employcnl,  by  what- 
<*ver  name  they  should  be  called,  and  not  for  the 
process  in  which  they  are  used. 

The  plaintiff,  after  describing  ont*  nuMle  of 
<»rrying  out  this  invention,  proceeds  to  specify 
his  several  claims  for  letters  patent,  thus: 

).  Building  and  setting  piers  by  iiieanH  of  a 
'floating  cotfer-dam,  substantially  as  net  forth: 
and  thereupon  the  defendant's  counnel  argue, 
"tluit  the  words  "substantially  as  set  forth*'  re- 
fer to  the  preceding  description,  and  include  the 
entire  meauH  used  as  described  for  building  and 
•setting  a  pier.  We  contend  that  they  mean  the 
employment  of  a  coffer-dam.  substantially  like 
that  set  forth  in  the  building  and  setting  of 
piers. 

The  patent  granted  to  plaintiff  is  for  three 
•distinct  things,  viz.:  a  coffer-dam.  such  as  de- 
scribed for  building  and  setting  piers :  the  tube, 
constituting  the  coffer-dam,  for  encasing  the 
pier:  and  the  coffer-dam  in  combination  with 
the  guide  piles.  Each  of  these  constitutes  a  dis- 
tinct claim,  and  is  susceptible  of  a  separate  in- 
fringement. 

The  first  claim  is  not  for  a  process,  but  for 
the  use  of  certain  specified  apparatus  in  the 
building  and  setting  ot  piers,  which  may  be  in- 
fringed without  tbe  u«e  of  certain  other  ele- 
ments which,  in  combination  therewith,  are 
made  the  subject  of  the  third  claim.  In  sup- 
port of  this  proposition  we  refer  to  Corning  v. 
Burden,  15  How.  252. 

Tlie  tube  or  caisson  which,  with  the  platform, 
constitutes  the  coffer-dam,  is  not  nece«*arily  to 
be  built  in  sections,  but  may  consist  of  one  en- 
tire tube,  and  after  one  nection  has  Ixvii  Imltod 
-or  fastened  to  the  platform,  in  the  manner  de- 
scribed in  the  spiKjificaition,  other  sections  are 
to  be  adde<l.  only  as  the'same  may  be  required 
by  the  depth  of  the  water  in  which  the  pier  is 
to  be  set. 

Dnl>ois  was  under  no  obligation  to  disclose 
to  Mr.  Parker  his  invention  and,  therefore,  no 
estoppel  can  result  from  his  alleged  silence :  and 
«fven  if  under  certain  circumstances  silence 
w^oiild  estop  him,  the  case  as  presentcil  lackn  one 
essential  element  of  an  estoppel  in  pais,  in  that 
tbere  is  no  evidence  that  anything  of  value  was 
expended  by  Mr.  Parker  or  the  defendant  in  ig- 
norance of'  Dubois*  right.  The  defendant  was 
12  Wall. 


not  influenced  to  act  by  the  silence  of  Dubois. 
On  this  point  the  following  cases  are  cited: 

Com.  v.  Moltz,  10  Pa.  530;  Wallis  v.  Trues- 
dell,  0  Pick.  455:  Whitney  v.  Holmes.  15  Mass. 
152;  Miller  v.  Cresaon,  5  Watts  &  S.  284;  Can. 
Co.  ▼.  Hathaicay,  8  Wend.  480;  Hill  v.  Epley, 
31  Pa.  334;  Ream  v.  HamisK  45  Pa.  379;  Mil' 
linger  v.  Sorg,  55  Pa.  225;  Chapman  v.  Chap- 
man, 50  Pa.  214. 

Tlie  facts  necessary  to  establish  an  estoppel 
i«  pais,  must  appear  affirmatively  and,  there- 
fore, there  being  no  evidence  in  the  case  Allow- 
ing that  defendant  or  Mr.  Parker  was  misled  to 
tlieir  hurt,  there  can  be  no  estoppel,  even  assum- 
ing the  fact  of  Dul>ois'  silence. 

Com.  V.  Moliz,  10  Pa.  630 ;  Hill  v.  Ephy,  31 
Pa,  3;M. 

Mr.  Justice  Stromc  delivered  the  opinion  of 
the  court: 

The  merits  of  the  controversy  between  the 
parties  in  this  case,  relate  mainly  to  the  in- 
quiry whether  the  circuit  court  correctly  con- 
struini  the  patent,  for  an  alleged  infringement 
of  which  the  suit  was  brought.  At  the  trial,  it 
benune  a  material  question,  for  what  invention 
the  patent  wan  granted,  and  especially  what  the 
first  claim  of  the  {latentee  was  intended  to  cov- 
er. Wai.H  it  a  device,  a  structure  or  an  instru- 
ment designtKl  for  use  in  a  process :  or  was  it  a 
procesK  itnelf?  The  defendants,  now  jdaintiff^ 
m  terror,  crintended  tliat  the  patent,  so  far  a^  it 
covered  the  first  claim,  was  for  a  process  of 
building  and  setting  piers,  which  procens  con- 
sisti*d  of  driving  temporary  pile^  in  the 
t»ed  of  a  stream  outside  of  a  given  space; 
then  preparing  a  suitable  accommodation  for  a 
pier:  then  making  a  strong  timlwr  or  other  suit- 
able character  of  platform  and  bolting  ui>on  its 
upper  surface  a  section  of  a  hollow  rectjingiilar. 
or  other  desirable  form  of  box,  to  l>e  made  of 
lK>iler  plate  metal  or  other  suitable  material, 
strengtnened  laterally  and  longitudinally,  from 
sides  and  ends,  by  means  of  strong  rods,  and 
fitted  to  slide  down  and  over  the  guides  pile^ 
first  driven,  by  cutting  vertical  holes  through 
the  platform:  then  laying  the  masonry  of  this 
nier  in  this  box  made  water-tight,  adding  sec- 
tions from  time  to  time,  as  the  increasing 
weight  of  the  masonry  required,  and  as  the  Imik 
witli  its  contents  sunk,  until  the  platform,  and 
pier,  encased  by  the  different  sections  of  the 
box,  rested  and  became  set  upon  the  foundation 
prepared,  when  the  guide  piles  are  sawed  off 
just  above  the  top  of  the  timber  or  other  plat- 
form, so  that  their  stumps,  in  connection  with 
tlie  weight  of  the  pier,  may  serve  to  prevent  lat- 
eral movement  of  the  platform  and  pier  on  the 
foundation.  Holding  such  opinions  of  the  na- 
ture of  the  invention,  the  defendants  asked  the 
court  thus  to  construe  the  patent  and  to  in- 
struct the  Jury  that  the  words  "substantially 
as  describeil"  in  the  specification,  when  speaking 
of  the  '^principle  of  operation,"  which  the  pat- 
entee deflire<l  to  have  protected,  and  the  wonU 
"substantially  as  set  forth,*'  in  the  first  claim, 
refer  to  that  process;  and  hence,  that  unless  the 
defendants  use  that  process  as  detailed,  as  well 
as  the  platform  composing,  in  part,  the  floating 
coffer-dam  fitted  to  slide  down  the  guide  pile^ 
referred  to,  by  cutting  vertical  holes  through  it 
and  sawing  off  the  stumps  of  the  piles  just 
above  the  top  of  the  platform  when  tlie  pier  is 
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completed,  as  also  the  other  parts  of  the  process 
claimed  in  the  first  claim,  the  plaintiff  could 
rot  vpcover  for  nn  infrinarement  of  that  claim. 
This  instruction  the  court  refused  to  give,  con- 
Htruiiig  the  claim  to  be,  not  for  a  process,  but 
for  a  device  or  instrument  to  be  employed  in  a 

Srocess,  the  instrument  being  a  floating  coffer- 
am,  constructed  as  describ^  in  the  specifica- 
tions, in  which  the  masonry  of  the  pier  might  be 
laid  and  sunk  to  the  foundation  by  its  own 
gravity. 

In  this,  it  is  now  insisted  the  court  erred.  We 
arc  of  opinion,  however,  that  the  construction 

fiven  to  this  claim  was  correct,  and  that  the 
efendants  were  not  entitled  to  an  affirmative 
response  to  their  prayer.  Undoubtedly,  a  pat- 
entee may  claim  and  obtain  a  patent  for  an  en- 
tire combination  or  process,  and  also  for  such 
parts  of  the  combination  or  process  as  are  new 
and  useful,  or  he  may  claim  and  obtain  a  patent 
for  both.  That  this  patentee  did  not  intend  by 
his  first  claim  to  appropriate  the  process  of 
building  and  setting  piers  which  he  had  pre- 
viously described  in  his  specification  is  made 
evident  by  several  considerations.  The  words 
by  which  the  claim  is  immediately  preceded 
tend  strongly  to  show  this.  The  patentee  had 
described  the  common  method  of  building  and 
setting  piers,  by  a  stationary  coffer-dam  built 
up  from  the  bottom,  out  of  which  the  water  was 
pumped.  The  inconvenience  and  expense  of 
this,  he  proposed  to  obviate.  He  then  added, 
**to  enable  others  to  perform  with  my  invention, 
I  will  proceed  to  describe  its  construction  and 
operation.*'  Did  he  mean  construction  of  a 
process?  Following  this  was  a  description  of  a 
floating  caisson,  or  coffer-dam,  with  all  the  de- 
tails of  its  construction,  and  also  of  guide  piles, 
with  a  mode  for  their  use  in  directing  the  cof- 
fer-dam in  its  descent  with  the  pier  to  the 
foundation.  He  then  added,  "I  have  given  a 
minut«  description  of  means  for  carrying  out 
my  invention,  but  I  do  not  wish  to  bo  confined 
to'  those  means  (by  which  ho  plainly  meant 
process),  but  desire  to  bo  protected  in  the  prin- 
ciple of  operation  embodied  in  a  floating  coffer- 
dam, substantially  as  described,  for  building  and 
setting  piers  for  bridges  and  other  structures." 
This  can  hardly  mean  anything  else  than  a 
claim  for  the  principle  of  operating  in  build- 
ing and  setting  piers  through  the  instrumental- 
ity of  a  floating  coffer-dam,  substantially  such 
61*1  as  ho  had  previously  •described.  The  Inn- 
guage  is  awkward,  but  it  is  reasonably  intelli- 
gible. It  was  not  the  principle  of  operating  by 
\\:hat  was  embodied  in  a  process,  such  as  had 
l>eon  described,  that  he  desired  to  be  protected 
in,  but  that  embodied  or  wholly  contained  in  a 
coffer-dam.  This  he  had  described  as  an  im- 
proved substitute  for  a  stationary  dam.  If  it 
was  not  the  method  or  process  that  he  sought 
protection  for,  it  is  incredible  that  he  would 
have  described  it  as  embodied  (that  is,  collected 
into  a  whole)  in  one  of  the  devices  used  in  the 
process.  Now,  reading  the  first  claim  in  con- 
nection with  this  language  of  the  specification 
that  immediately  precedes  it,  we  cannot  doubt 
that  the  chn'm  is  for  the  instrument  or  device 
denominated  a  floating  coffor-dam.  substantially 
such  as  described  in  the  specification,  to  be  used 
in  building  and  setting  piers.  It  is  clear  the 
invontion  was  regarrJed  by  the  patentee  as  a  dif- 
268 


ferent  thing  from  the  mode  of  using  it.  "Hav- 
ing,'* said  he,  "described  one  mode  of  carrying- 
out  my  invention,  what  I  claim  and  desire  to  se- 
cure by  letters  patent  is:  1.  Building  and  set- 
ting piers  by  means  of  a  floating  coffer-dam^ 
substantially  as  set  forth;  2.  the  use  of  the 
tube  which  constitutes  the  dam  for  incasing  and 
strengthening  the  pier,  substantially  as  set 
forth;  3.  the  guide  piles,  AA,  in  combination 
with  a  floating  coffer-dam,  substantially  as  and 
for  the  purpose  set  forth.'*  If  his  intention  wa» 
to  claim  the  process,  or  a  process  substantially 
such  as  described  in  the  specification,  it  was 
easy  to  say  so,  and  it  was  worse  than  useless  ta 
mention  only  one  of  the  means  or  instruments 
by  which  the  process  was  conducted.  Looking^ 
also,  at  the  third  claim,  which  is  plainly  for  a 
combination  of  devices,  a  combination  of  a  float- 
ing coffer-dam  with  guide  piles,  substantially 
as  described,  and  for  the  purposes  dostriI)ed,  ta 
wit:  building  and  setting  piers,  it  is  evident  the 
first  claim  was  for  the  caisson  or  coifer-dam. 
Why  claim  such  a  combination  if  the  fir^^t  claim 
was  for  a  process  of  which  the  guide  piles  and 
the  floating  dam  were  essential  eomponent 
parts? 

At  the  argument  much  importance  was  at- 
tached, on  behalf  of  the  plaintiffs  in  error,  to  the 
fact  that  the  language  "of  the  claim  is,  [*SZ 
'^building  and  setting"  piers  by  means  of  a 
floating  coffer-dam,  and  it  was  urged  that,  in 
the  construction  given  to  It  by  the  court,  the 
idea  of  "setting"  the  pier  is  ignored.  But  the 
setting  of  a  pier  by  means  of  a  floating  dam  i» 
inseparable  from  the  construction  of  a  pier.  It 
is  a  part  of  the  proccHS  of  building.  The  build- 
ing consists  in  laying  the  masonry  of  the  pier 
within  the  dam,  CiUising  it  to  descend  by  its  own 
gravity  towards  the  bottom  until  it  reaches  the 
foundation.  This  descent  is  tho  settinjr.  The 
floating  coffer  is,  therefore,  an  instrument  not 
only  for  building,  but  for  setting  piers.  Hence, 
if  tho  claim  was,  as  we  think,  for  the  floating- 
dam  alone,  when  used  for  the  purpose  de^i^j- 
nated.  and  not  for  its  use  in  combination  with 
the  other  devices,  and  with  the  ])rocess  descriWd" 
in  the  specification  (what  the  inventor  cilUul 
"one  mode  of  carrying  out  his  invention**)  it 
was  well  described  as  a  means  for  buihling  and 
setting  piers. 

The  plaintiffs  in  error  also  complain  that  the 
court  construed  the  second  claim  of  the  patent 
to  be  for  tho  use  of  the  tube,  or  material    of 
which    the    dam    is    made,    for    incasing    nnd 
strengthening  the  pier,  no  matter  whethor  it  be 
first  placed  in  position  entire  or  be  built  in  sec- 
tions as  the  masonry  progresses.     It  is  argued 
the  claim  embraced  only  an  iron  sectional  t(il)e 
or  caisson.     It  is  very  manifest,  however,  that 
the  construction   given  to  it  was   right.     The 
specification    expressly    descril>es    the    tul>e    as 
"composed  of  boiler  plate  metal  or  other  suit- 
able material;"  and,  again,  it  states  "thnt   a 
floating  water-tight  coffer-dam,  operatinjr  on  the 
principle  described,  might  be  made  of  wood  or 
other  material  than  boiler  plate  metal."     It  is 
equally  plain  that  a  tube  composed  of  sections 
was  not  exclusively  meant.     The  claim  refers 
to  the  specification*  and  that  explains  both    its 
construction  and  its  possible  use  in  strengthen- 
ing the  piers.     By  reference  to  it,  it  will  l>e  seen 
that  the  tube  is  not  necessarily  const  itutefi   of 
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several  sections.  Its  formation  is  described  to 
b<?,  constnictinff  a  strong  timber  or  other  suita- 
ble character  of  platform,  and  bolting  to  its  up- 
per side  one  section  of  a  hollow  rectangular,  or 
other  desirable  form  of  box  or  tube,  which 
63*]  'is  used  to  incase  or  strengthen  the  pier, 
the  tube  being  composed  of  boiler  plate  metal  or 
other  suitable  material.  This  platform  and 
section  of  the  tube  are  then  calkea  and  pitched, 
or  cemented,  so  as  to  be  water  tight  at  bottom 
and  on  all  sides,  except  at  top,  and  strength- 
ened, laterally  and  longitudinally,  by  means  of 
strong  rods.  It  is  then  complete  and  ready  for 
all  the  uses  for  which  it  is  designed.  Sections 
are  added  only  when  required  by  the  depth  of 
the  water,  and  when  the  tube  has  sunk  in  conse- 
quence of  the  masonry  laid  in  it  nearly  to  a 
level  of  the  water  surface,  although,  if  desired, 
they  may  be  continued  to  the  top  pf  the  pier. 
There  is  nothing  that  would  justify  our  holding 
that  the  claim  demands  a  tube  composed  of  more 
than  one  section.  It  is  the  use  of  the  tube, 
whether  longer  or  shorter,  no  matter  what  its 
shape  or  material,  or  of  how  many  parts  consist- 
ing, that  the  claim  sought  to  cover. 

What  has  been  said  is  suflicient  to  show  that, 
in  our  opinion,  the  circuit  court  did  not  misin- 
terpret the  first,  the  second  or  the  third  claim 
of  ijie  piitentee. 

Tlie  next  assignment  of  error,  not  disposed  of 
bv  the  obsen-ations  we  have  already  made,  is, 
that  the  court  refused  to  charge  the  jury  as  re- 
quested by  the  clefondants*  eighth  prayer.  That 
prayer  was:  **Tbat  if  the  jury  should  find  that 
the  plaintiff,  in  the  spring  of  1861,  explained 
his  invention  to  the  witnesses  who  testified  upon 
the  subject,  by  verbal  statements  only,  but  with- 
out reducing  the  same  to  practice  by  making  a 
drawing,  model,  or  written  specification  there- 
of: and  that,  prior  to  the  application  of  the 
plaintiff  for  a  patent,  Parker,  the  engineer  of 
the  defendants,  superintending  the  construction 
of  their  hri<lge  across  the  Susquehanna,  had  de- 
vised and  perfected  the  plan  afterwards  pursued 
for  building  and  setting  the  piers  of  tne  said 
bridge,  and  was  actually  engaged  in  preparing 
for  the  work  of  actual  construction  when,  as 
testified  by  the  said  Parker,  the  plaintiff  called 
on  him  and  heard  the  plan  described  without 
making  any  claim  thereto,  but  afterwards  ap- 
plied for  and  obtained  the  patent  on  which  the 
present  action  is  foundetl.  then  the  plaintiff  was 
not  entitled  to  recover."  The  theory  of  this 
prayer  was  twofold.  The  defendants  had 
ple-aded  that  the  letters  patent  of  the  plaintiff 
were  obtained  by  fraud  and  imposition  on  the 
Pati'nt  Office,  and  the  prayer  assumed  that  his 
not  claiming  the  invention  when  Parker  de- 
seril)ed  his  plan  for  building  and  setting  the 
piers  of  the  l)ridgc  establi-nhed  the  fraud 
plended.  The  prayer  also  assumed  that  the 
plaintitrs  silence,  when  Parker's  plans  were  re- 
vealed, coupled  with  the  facts  that  Parker  was, 
at  the  time,  preparing  for  the  work  of  actual 
construction,  that  he  subsequently  proceeded 
with  his  plan,  and  that  the  plaint ifT's  patent 
wa*  afterwards  applied  for  and  obtained, 
amounted  to  an  estoppel  in  pais.  It  is  impossi- 
ble, however,  to  discover  how  the  plain- 
tifT>  si h  nee  on  the  occasion  mentioned  tend- 
12  Uall. 


ed  at  all  to  show  a  fraud  upon  the  Patent 
Office,  •much  less  that  it  constituted  a  [•64 
fraud  in  law,  so  as  to  justify  the  court  in  ruling^ 
that  he  could  not  maintain  his  action.  And  the 
defendants,  when  sued  for  an  infringement, 
were  not  at  liberty  to  set  up  as  a  defense  that 
the  patent  had  been  fraudulently  obtained,  no 
fraud  appearing  upon  its  face.  Rubber  Co,  v. 
Goodyear,  9  Wall.  788,  19  L.  ed.  666. 

Nor  was  there  any  case  presented  by  the 
prayer  that  amounted  to  an  estoppel.  No  prin- 
ciple is  better  settled  than  that  a  party  is  not 
estopped  by  his  silence  tmless  it  has  misled  an- 
other to  his  hurt.  Hill  v.  Epley,  31  Pa.  334. 
There  was  no  evidence  of  any  such  misleading 
stated  in  the  prayer  or  found  in  the  case.  The 
patent  was  granted  September  23,  1862.  It  no- 
where appears  that  before  that  day  the  defend- 
ants had  expended  one  dollar  in  building  their 
piers.  Moreover,  the  point  does  not  negative 
knowledge  by  Parker  of  the  plaintiff's  invention 
before  the  conversation  of  which  it  speaks  took 
place :  and  there  is  some  reason  found  in  the  evi- 
dence for  believing  that  the  plaintiff's  plans  had 
been  revealed  to  Parker  by  Grossman,  to  whom 
the  plaintiff  had  partially  explained  them,  he- 
fore  that  conversation.  The  court  could  not,^ 
therefore,  have  given  the  instruction  asked,  even 
if  the  plaintiff  was  under  obligation  to  diselose 
his  invention  to  Mr.  Parker,  which  we  are  not 
prepared  to  assert. 

The  only  remaining  assignment  of  error  i» 
that  the  court  declined  instructing  the  jury  a» 
requested,  that  in  considering  the  question 
whether  the  plaintiff  was  or  was  not  the  first 
and  original  inventor  of  the  improvement  de- 
scribed in  his  patent,  they  might  and  ought  to 
consider  the  evidence  in  the  cause  in  relation  to 
the  state  of  the  art  of  building  and  setting  piers 
known  at  the  time  of  the  alleged  invention  of 
the  plaintiff.  Upon  this  subject  the  court  did 
charge  the  jury  that  they  had  a  right  to  take 
into  consideration  the  knowledge  which  they 
might  find  to  have  been  possessed,  prior  to  the 
date  of  the  plaintiff's  patent,  by  the  several  wit- 
nesses whose  names  were  given  in  the  notice  of 
defense,  and  who  had  t>een  examined:  and  also- 
the  deseription  of  such  constructions  in  Mahan's 
Civil  Engineering,  and  •the  patent  of  [•GS 
George  A.  Parker,  and  also  all  description  of 
his  invention  made  by  the  plaintiff  to  any  one 
prior  to  the  date  of  his  patent  in  1861  or  1S62, 
and  also  the  conversation  ( whatever  they  might 
find  it  to  have  been)  between  the  plaintiff  and 
the  engineer  of  the  defendants  in  1862,  prior  to- 
the  date  of  the  plaintilFs  application  for  a  pat- 
ent. This  was  all  the  defendants  had  a  right  ta 
ask.  They  liad  given  notice  of  nothing  more. 
They  had  not  apprised  the  plaintiff  that  the 
novelty  of  his  invention  would  be  assailed  by 
any  other  evidence  than  such  as  they  had  par- 
ticularized in  their  notice  of  defense.  While,, 
therefore,  evidence  in  regard  to  the  state  of  the 
art  was  proper  to  be  considered  by  the  court  in 
construing  the  patent  and  determining  what  in- 
vention was  claimed,  it  had  no  l^itimate  bear- 
ing upon  the  question  whether  the  patentee  was- 
the  first  inventor. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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^inal  decree,  tchat  is — presumption  of  su/pcieni 
appeal  bond — ftupernedeaa,  tchen  not  issued — 
to  restrain  punishment  for  contempt, 

A  rifKTPp  in  favur  of  complainant  for  a  perpetual 
Injunction  with  costs,  la  a  final  decree,  although  it 
doen  not  in  tt'riiiH  UiMmlKs  a  cross-bill. 

WlHM-e  norhinf?  appenrs  In  the  record  to  show  that 
the  Indemnity  fflven  by  a  bond  on  appeal  la  Insuf* 
Helen (.  it  must  Ih*  prcKumed  that  the  amount  la  suf- 
flcifiit. 

Authority  to  issue  n  supersedeas  does  not  exlit  In 
this  court  except  In  cnneM  where  It  Is  necessary  to 
the  oxerclse  of  Us  appellate  Jurisdiction. 

Where  n  party  lins  been  perpetually  enjoined,  and 
the  ctiHe  Is  appealed,  this  court  will  not  Issue  a 
BuperKedcas  to  rest ro  In  the  court  below  from  pun- 
iahhiK  hiro  for  ylohitlng  such  Injunction. 

[No.  3G8.1 
Argued  Mar,  Ht,  f87J.    Decided  Apr.  10,  1811, 

APPEAL    from    tlie    Circuit    Court    of    the 
United  States  for  t)ie  District  of  Virginia. 
On  motions  to  dismiss  and  for  supersedeas. 
'y\\v  history  and  facts  of  the  case  are  fully 
stiitrMl  in  the  opinion  of  the  court. 

McRsrs.  R.  T.  Merriek  and  Geo.  W.  Brent 
■for  appellw. 

Mrssrs,  Fred  P.  Stanton  and  B,  O, 
Cluitf/hton  for  appellant. 

Mr.  Justice  OUfPord  delivered  the  opinion  of 
Ihe  court: 

.\ccurate  conclusions  in  motions  like  the  prea- 
ent,  involvin;^  important  questions  of  practice, 
are  r<»sontial  to  the  correct  administration  of 
justice  in  all  judicial  tribunals  exercising  ap- 
pt'llatf  powers,  but  thoy  are  especially  so  in  this 
c<ii;rt.  wliptlior  the  ra^c  is  brought  here  from  a 
state  court  or  a  circuit  court,  as  the  jurisdiction 
of  the  court  i*<  sp<H*ial  and  must  in  everj'  case  lie 
te»<l«Ml  by  the  ("oust it ul ion  and  the  laws  of  Con- 
gress. 

(onsiilerable  importancn  is  attached  in  this 
cjKe  to  the  motion  for  a  snocrsedeas  as  well  as 
lo  the  motion  to  dismiss  the  appeal;  but  ll»« 
court,  in  view  of  the  circumstances,  will  first 
examine  tlie  motion  to  <li.HmisM.  as  it  is  in  its  na- 
ture preliminary,  and  if  granted  >vill  render  it 
unnecessary  to  examine  the  other  motion. 

(hi  the  ilJtli  of  Xovomber.  18r»8,  the  appellee 
■fib'd  a  bill  of  complaint  a;,'ainst  the  appellant  in 
the  circuit  court  of  the  l'nite<l  States  for  the 
96*1  district  of  Virginia,  setting  up  *two  writ- 
ton  a;»reeiiients  therein  described,  and  to  which 
special  reference  is  made  as  exhibited  in  the  rec- 
ord. Tliev  are  1>ot)i  of  the  sanu^  date.  With- 
out entering  much  into  details,  sutlice  it  to  say 
"that  one  j»urports  to  bo  an  assignment  by  tin* 
uppell:itH  lo  the  appellee  of  all  liis  right,  title, 
interest,  cbiini  an<l  d<*man«l  whatsoever  in  and  to 
the  propi-rtv.  stock,  roail,  roadI>ed.  franchise.  ' 
anil  cluirtt-r  of  the  .Moxandria  &  Washington 
l^ailroad  Company,  for  two  specific  purpos<'s: 
(1)  To  •'ecnre  the  paynu»nt  to  the  appellee  of 
the  sum  of  .'i^.l.tlOO  advancinl  by  the  appell<»e  to 
the  appellant:  (2)  to  carry  into  effect  the  pur- 
poses ami  t)bjects  set  forth  in  the  other  written 

agivement.     Doth  agreements  are  signetl  by  the 

„_  . _- _• ' 

NoTK."-U7*al   U   ''flnai   drrrn'*  or   jiulqmnit  of 
^tntr   or   ol/nr   cuurt    fnntt    irhivh   aitftml   Urn- -nee 
notts.  .'-,  I.,  ed.  r.   S.  :MH':   17  C.  C.  A.  J.tS;  JS  C. 
«'.  A     \S2:  ;iL»  c.  C.  A.  470. 
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appellant,  and  upon  the  back  of  the  one  given 
to  secure  the  payment  of  the  money  advan^  is 
the  following  agreement  and  consent:  "We, 
the  undersigned,  do  hereby  agree  and  consent  to 
the  terms  and  conditions  of  the  within  assign- 
menV*  which  expressly  recites  that  it  was  exe- 
cuted to  accomplish  the  two  purposes  already 
described.  Reference  to  the  record  will  show 
that  the  assignment  is  signed  by  the  appellant 
and  that  the  indorsement  is  signed  by  all  the 
other  parties  supposed  by  him  to  have  an  inter- 
est in  the  assigned  property. 

Special  reference  is  made  in  the  instrument 
of  assignment  to  the  purposes  and  objects  set 
forth  in  the  other  written  agreement,  in  which 
it  is  stipulated,  in  substance  and  effect,  as  fol- 
lows :  ( 1 )  That  the  appellant  and  Walter  Len- 
ox will  convey  all  their  right,  title,  and  interest 
in  that  railroad  company  to  a  new  corporation, 
to  be  formed  as  therein  specified,  or  to  devote 
all  of  that  interest  to  the  common  benefit  of  the 
parties  to  the  instrument,  in  the  proportions 
therein  specified,  in  case  the  old  company  should 
be  revived.  (2)  Tliat  they  agree  to  assign  to 
the  new  company,  when  the  parties  shall  actual- 
ly organize  the  same,  all  their  interest  as 
lessees  of  the  Washington,  Alexandria  &  George- 
town Railroad,  or  to  hold  the  same  for  the  ex- 
clusive use  of  the  parties  to  the  agreement,  ac- 
cording to  their  respective  interesU.  (3)  That 
the  appellee,  for  himself  and  the  Adams  Ex- 
press Company,  covenants  to  aid  the  new  com- 
panv,  with  •money  and  credits,  to  pay,  f'97 
settle  or  compromise  certain  specified  liabilities, 
as  set  forth  in  the  agreement.  Certain  other 
important  conditions  are  also  inserted  in  the  in- 
strument, but  they  are  not  material  in  this  in- 
vestigation. 

Process  was  dulv  issued  and  served,  and  the 
appellant  appeared  and  filed  an  answer  setting 
up  various  defenses  to  the  merits  of  the  claim 
made  by  the  appellee.  Subsequent  to  the  filing 
of  the  answer  the  appellee  filed  the  general 
replication,  and  the  cauiic  being  at  issue  proofs 
were  taken  by  both  parties.  Refore  the  final 
hearing,  however,  the  appellant  filed  a  cross-bill, 
in  wbich  he  insistiHl  U|H>n  the  defenses  set  up 
in  tlie  answer,  and  also  alleged  that  the  other 
imrties  to  the  agreements  were  necessary  par- 
ties to  the  bill  of  complaint.  Due  answer  was 
made  by  the  np|>ellee.  to  the  cross-bill,  and  tlie 
appellant  filed  to  the  same  the  general  replica- 
tion. 

Such  being  the  state  of  the  pleadings,  the 
cause,  on  the  21st  of  June  last,  came  on  for 
final  bearing  "upon  the  bill,  answer,  and  repli- 
cation, and  upon  the  cross-bill,  answer,  and 
re]>licatio«.  and  upon  the  proofs,"  and  the  Rtate- 
ment  in  the  decree  is  that  **the  court  is  of  the 
opinion  that  the  equity  of  the  case  is  with  the 
<omplainant,'*  and  tlmt  the  court  **thereiipon 
do  (»rder.  adjudge,  and  decree  that  James  S. 
French,  the  defendant  in  the  original  bill,  be 
|)erpetually  enjoined  and  restrained  from  any 
use  of  thename  or  title  of  the  president  of  the 
Washington  &  Alexandria  Raiilroad  Company, 
under  any  elc<;tion  to  that  office  heretofore  held, 
aind  froni  any  action  by  himself  or  any  attor- 
ney or  agent  to  interfere  with  any  proceiHling 
for  the  re-organization  of  the  said  company  un- 
der the  contract  mentioned  in  said  bill,  etc., 
and  from  any  proceeding  whatever  not  in  ac- 
cordance   with    the    said    contracts,    without 
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prejudice/'  as  therein  recited.  Omitting  the 
qualifications  stated  in  the  recitaU,  the  decree 
continues  as  follows:  "It  is  further  ordered, 
jidjudged,  and  decreed  that  the  said  defendant, 
French,  pay  tlie  costs  in  this  cause.*' 

Final  decrees  in  suits  in  equity  passed  in  a 
98*]  circuit  court,  *^\vhere  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  $2,000,  exclu- 
sive of  costs,  may  be  reexamined  in  this  court, 
but  the  act  of  Congress  does  not  dctine  what  is 
meant  by  the  phrase  "final  decree."  Objection 
is  made  that  the  decree  is  not  flnal  because  it 
does  not  in  terms  dismiss  the  cross-bill;  but  the 
court  is  of  the  opinion  that  the  statement  con- 
tained in  the  decree,  that  the  equity  of  the  case 
is  with  the  complainant,  bv  necessary  implica- 
tion disposes  of  the  cross-bill  as  effectually  as  it 
does  of  the  answer  tiled  by  the  appellant  to  the 
original  bill  of  complaint.  Leave,  it  is  true,  is 
given  to  either  party  to  apply,  at  the  foot  of  the 
decree,  for  such  further  order  as  may  be  neces- 
sary to  the  due  execution  of  the  same,  or  as  may 
be  required  in  relation  to  any  matter  not  final- 
ly determined  by  it,  but  it  is  quite  apparent  that 
that  reservation  was  superadded  to  the  decree 
as  a  precaution,  and  not  because  the  court  did 
not  regard  the  whole  issue  between  the  parties 
aa  determined  by  the  decree.  Such  was,  doubt- 
less, the  view  of  the  Chief  Justice  who  passed 
the  decree,  as  the  application  for  the  appeal  was 
made  to  him  at  the  same  term  and  was  imme- 
diately granted  without  objection.       • 

Several  cases  might  be  referred  to  where  it 
is  held  that  a  decree  of  foreclosure  and  <^le  of 
mortgaged  premises  is  a  final  decree,  and  that 
the  defendant  is  entitled  to  his  appeal  without 
waiting  for  the  return  and  confirmation  of  the 
sale  by  a  decretal  order,  upon  the  ground  that 
the  decree  of  foreclosure  and  sale  is  final  as  to 
the  merits,  and  that  the  ulterior  proceedings 
are  but  a  mode  of  executing  the  original  decree. 
TV^irin^  v.  Dank  U.  8.  13  Pet.  15;  Bronaon  v. 
Jiailroad  Co.  2  Black,  524,  17  L.  ed.  .359. 

Unquestionably,  the  whole  law  of  the  case  be- 
fore the  court  was  settled  by  the  Chief  .Justice 
in  that  decree,  and  as  nothing  remains  to  be 
done,  unless  a  new  application  shall  be  made  at 
the  foot  of  the  decree,  the  court  is  of  the  opin- 
ion that  the  decree  is  a  final  one.  as  it  has  con- 
clusively settled  all  the  legal  rights  of  the  par- 
ties involved  in  the  pleadings.  For  gay  v.  Con- 
rad, 6  How.  202;  Thomson  v.  Dean,  7  Wall. 
342.  19  L.  ed.  94;  Cart.  Com.  $  188;  Beebe  v. 
Rumtell  19  How.  28.3,  15  L.  ed.  «8t>. 
S9^]  2.  *Beyond  all  doubt  the  appeal  of  the 
respondent  in  this  case  was  allowed  within 
ten  days  from  the  date  of  the  decree,  and  the 
record  shows  that  the  bond  to  prosecute  the 
writ  to  eflTect  and  answer  all  damages  and  co.^ts 
if  he  fail  to  make  his  plea  good  was  filed  and 
duly  approved  within  the  same  period,  but  it 
is  denied  by  the  appellee  that  the  appeal  oper- 
ates as  a  supersedeas,  because  it  is  insistinl  that 
the  bond  given  in  the  case  is  not  in  a  sum  ^utfi- 
cient  to  constitute  indemnity  for  the  whole 
amount  of  the  decree. 

Where  the  judgment  or  decree  is  for  the 
leeovcry  of  money,  not  otherwise  secured,  the 
indemnity  must  be  for  the  whole  amount  of  the 
judgment  or  decree,  including  just  damages  for 
delav.  and  costs  and  interest  on  the  appeal.  I 
Catfctt  V.  Brodie,  9  Wheat.  553;  Stafford  v.  I 
12  Wall. 


Union  Bank  of  La.  16  How.  135;  Same  T.  Same, 
17  How.  276,  15  L.  ed.  101. 

But  in  all  suits  where  the  property  in  con- 
troversy necessarily  follows  the  event  of  the 
suit,  as  in  real  actions,  replevin,  and  in  suits 
on  mortgages,  indemnity  is  only  required  in  an 
amount  sufficient  to  secure  the  sum  recovered 
for  the  use  of  detention  of  the  property  and  the 
other  incidental  items,  as  in  cases  where  the 
judgment  or  decree  is  for  money.  What  is 
necessary  is  that  it  be  sufficient,  and  when  it  Is 
desired  to  make  the  appeal  a  supersedeas,  that 
it  be  filed  within  ten  days  from  the  rendering 
of  the  decree,  and  the  question  of  sufficiency 
must  be  determined  in  the  first  instance  by  the 
judge  who  signs  the  citation,  but  after  the  al- 
lowance of  the  appeal  that  question  as  well  as 
every  other  in  the  cause  becomes  cognizable 
here.  It  is,  therefore,  matter  of  discretion  with 
the  court  to  increase  or  diminish  the  amount 
of  the  bond,  and  to  require  additional  sureties 
or  otherwise  as  justice  may  require.  Rubber 
Co.  v.  Goodyear,  6  Wall.  160,  18  L.  ed.  763,  rule 
32;  Slaughter  House  Cases,  10  Wall.  273,  19 
L.  ed.  915;  1  Stat,  at  L.  404. 

All  that  is  required  in  a  case  where  the  writ 
of  error  is  not  a  supersedeas  is  that  the  bond 
shall  be  in  an  amount  sufficient  to  answer  the 
costs  in  case  the  judgment  or  decree  is  affirmed. 

Nothing  appears  in  the  record  to  show  that 
the  indemnity  given  is  insufficient,  and  inas- 
much  as  nothing  appears  •to  the  con-  [•lOO 
trary  the  court  is  oi  the  opinion  that  it  must  be 
presumed  that  the  amount  is  sufficient. 

Appeals  and  writs  of  error  are  constituted  a 
supersedeas  in  certain  cases  by  virtue  of  the 
23d  section  of  the  judiciary  act,  when  the  con- 
ditions there  prescribed  are  fulfilled.  Where 
those  conditions  are  complied  with  the  act  of 
Congress  operates  to  suspend  the  jurisdiction 
of  tlie  subordinate  court  and  stay  execution 
pending  the. writ  of  error  or  appeal,  and  un- 
til the  case  is  determined  or  remanded.  Hogan 
V.  Ross,  11  How.  295. 

Power  to  issue  a  supersedeas  to  a  decree  in  a 
subordinate  court  does  not  exist  in  this  court 
where  the  appeal  was  not  taken  and  the  proper 
bond  given  within  ten  days  from  the  date  of 
the  order,  except  where  an  appeal  was  duly 
taken  within  ten  days,  and  the  aggrieved  party 
is  obliged  to  take  a  second  appeal  in  conse- 
quence of  the  clerk  below  having  neglected  to 
send  up  the  record  in  season,  or  where  the 
granting  of  such  a  writ  becomes  necessary  to 
the  exercise  of  the  api)ellate  jurisdiction  of  the 
court,  as  where  the  subordinate  court  improp- 
erly rejected  the  sureties  to  the  bond  because 
they  were  not  residents  of  the  districts.  /?o- 
gan  v.  Ross,  11  How.  200;  Ex  parte  Milwaukee 
R.  Co.  5  Wall.  188,  18  L.  ed.  070;  Stockton  v. 
Bishop,  2  How.  74;  Hardeman  v.  Andersoit,  4 
How.  640;  Wallen  v.  Williams,  7  Cranch,  279; 
iialtmarsh  v.  Tuthill,  12  How.  389. 

Appellate  power  in  the  controversy  under 
consideration  is  conferred  upon  this  court,  and 
it  is  clear  that  this  court  may  issue  a  superse- 
deas in  such  a  case  whenever  it  becomes  neces- 
sary to  the  exercise  of  its  appropriate  jurisdic- 
tion. 1  Stat,  at  L.  81;  Slocklon  v.  Bishop,  2 
How.  75. 

Attention  will  now  be  called  to  the  grounds 
of  the  motion  for  a  supersedeas,  as  shown  in 
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the  affidavit  of  the  appellant.  He  states  that 
he  tiled  a  bill  in  equity  in  the  supreme  court 
of  this  district  against  Oscar  A.  Stevens,  Geo. 
W.  Brent,  W.  Jackson  Phelps,  Richard  T.  Mer- 
rick, J.  Dean  Smith,  and  Walter  Lenox;  that 
the  respondents  demurred  to  the  bill  on  the 
ground  that  the  appellee  before  the  court  was  a 
necessary  party  respondent  in  the  case,  and 
101*]  that  the  court  •where  the  bill  was  pend- 
in*j  sustained  the  demurrer.  Wherefore  the  ap- 
pellant here  amended  his  bill,  and  made  the  ap- 
pellee a  party  respondent. 

Consequent  upon  those  proceedings,  as  the 
affiant  states,  the  circuit  court  for  the  district 
of  Virginia  laid  a  rule  on  him  requiring  him  to 
appear  in  that  court,  on  a  day  named  in  the 
rule,  to  show  cause  why  he  should  not  be  lined 
and  attached  for  the  acts  set  forth  in  the  peti- 
tion, and  cHarged  therein  to  be  in  violation  of 
the  aforesaid  order  and  decree  of  the  court  be- 
low in  this  case;  that  he  appeared  and  showed 
cause  as  required,  but  that  the  court  there  be- 
ing of  opinion  that  he  had  violated  the  decree 
in  the  case  before  the  court  by  filing  his  bill  in 
equity  in  the  supreme  court  of  this  district, 
ordered  that  he  forthwith  dismiss  the  same  and 
ceasc^  all  proceedings  under  the  same  on  pain 
of  imprisonment,  and  that  he,  having  no  alter- 
native but  to  go  to  jail  or  to  submit  to  the  or- 
der of  the  court,  chose  the  latter  and  dismissed 
his  bill  of  complaint.  His  views  are  that  the 
circuit  court  erred  in  passing  that  order,  and 
that  that  court  gave  an  erroneous  con**truction 
to  the  decree  entered  by  the  Chief  Justice  in 
the  case,  making  it  more  comprehensive  than 
its  language  will  warrant,  and  he  moves  thin 
court  to  issue  a  supersedeas  or  other  suitable 
order  to  correct  those  errors. 

Suppose  the  theory  of  the  appellant  is  cor- 
rect that  the  circuit  judge  in  construing  the  de- 
cree gave  it  a  scope  beyond  its  legitimate  niesin- 
ing;  very  grave  doubts  are  entertained  whether 
this  court,  under  the  present  motion,  could  af- 
ford the  appellant  any  remedy,  as  the  facts 
supposed  would  not  show  that  anything  had 
been  done  to  defeat  or  impair  the  appellate  ju- 
risdiction of  this  court.  Acts  void  in  them- 
selves may  be  done  by  the  circuit  court  outside 
of  the  jurisdiction  of  the  circuit  court  which 
this  court  cannot  re-examine.  Authority  does 
not  exist  in  this  court  to  issue  a  supersetleas. 
except  in  cases  where  it  is  necessary  to  the  ex- 
ercise of  its  appellate  jurisdiction,  but  the 
court  is  not  inclined  to  rest  its  decision  in  this 
case  upon  that  ground,  as  we  are  all  of  the 
opinion  that  the  circuit  judge  did  not  err  in  his 
etmstruction  of  the  order  and  decree  enjoining 
102^]  the  appellant  in  that  decree.  *He  is 
perpetually  enjoined  and  restrained  from  any 
use  of  the*  name  or  title  of  the  president  of  the 
company  under  any  election  to  that  office  here- 
tofore held,  and  from  any  action,  by  himself  or 
any  attorney  or  agent,  to  interfere  with  any 
proceeding  for  the  re-organi7.ation  of  the  com- 
pany under  the  contracts,  or  from  any  proceed- 
ing whatever  not  in  accordance  with  the  said 
contracts.  More  comprehensive  language  could 
hardly  be  employed,  and  argument  can  hardly 
make  it  plainer  or  add  anything  to  its  force  oV 
effect. 

MoUon  for  supersedeas  denied, 
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•CORNELIUS  BRAINARD,  Collector  of  [•! 
internal  Revenue,  Piff,  in  Err^ 

V, 

HEXRY  G.  HUBBARD. 

(See  S.   C.  "The  Collector  v.  Huhhard,"  12  WalL 

1-18.) 

Suits  io  recover  hack  duties  iUegaVy  exacted 
— where  brought — ahen  officer  not  liable — ap- 
peal to  commUfsioiwr — ctsted  right,  manu- 
facfunng  vomjHtnics. 

Suits  to  reeovor  hiick  mooe.vs  lllejrally  exacted,  as 
Intcrnnl  revfinio  duties,  cannot  W  commenced  In 
the  cirnili  courts,  fxcept  where  the  tax  paver  and 
the  defendant,  whether  the  nnwtsor  or  collector, 
are  eitixeuH  of  diflferent  states. 

Where  ihe  parties  are  ciiizens  of  the  same  state, 
the  action  must  l>e  brought  In  the  state  conn,  hut 
the  defendant  may  remove  the  ca»e  Into  the  clrrult 
court  ftir  trial. 

The  luw  will  not  Imply  a  promise  by  a  public  offi- 
cer to  twice  iMiy  mono*  in  hU  luinds  as  such  offlcT.. 
nor  to  pay  It  to  a  private  |>ariv.,where  th»»  Inw  re- 
quires him  to  pay  It  Into  the  public  treanury.  and 
he  has  compiled  with  that  requirement. 

Suits  for  HUch  cntiscs  of  actb»n  In  state  or  Federal 
courts,  are  alfsolutely  prohibited  until  the  tax  |>nver 
shall  appeal  to  the  commissioner  of  Internal  reve- 
nue. 

A  party  cannot  have  nny  vpst»>d  rlffhr  In  n  rem- 
edy <*«»nferretl  by  an  u<'t  of  (\in;:ress  to  prevent 
r«»n/frc>*s  from  modlfyiUK  It  or  adding  new  cuudi- 
tlons  to  Its  exercise. 

Tlie  policy  of  Coupress  In  the  act  of  June  :50. 
ISttO.  was  to  tax  all  trains  and  proijts.  wh»»th«'r  di- 
vided or  undivided,  of  manufanurlnK  couipauie«. 

I  No.  122.] 
Argued  Mar,  30,  /^7i.     Ikekhd  Apr.  10,  /,s7i. 

IN  ERRdR  to  the  Supreme  Court  of  Errors  of 
the  .State  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error^ 
in  the  supreme  court  uf  Middh-MX  county,  Con- 
necticut, to  recover  a  certain  sum  of  money- 
paid  as  taxes.  The  said  court  having  nu\de, 
without  a  jury,  a  siKcial  finding  of  facts,  gave 
judgment  thereupon  for  the  plaintilF.  Tin*  de- 
fendant »U(h1  out  a  writ  of  error  to  the  supr«Mue 
ci»urt  of  errors,  by  which  said  judgment  waa 
alTiniied.  Thereuptm  the  ?aid  defe:i<lant  sued 
out  this  writ  of  error. 

The  case  is  fiillv  stated  l»v  the  court. 

Mrssrft.  AuKts  T.  .Xkawan.  A  ft  if.  firn..  ;ind 
B.  H.  Bristow,  F!oliri(or  Gen.,  foi*  plaintiff  in 
error : 

Two  question**  are  raided  by  the  rect»rd: 

1.  Whether  the  uiaintenjUKi*  of  the  -niit  bv 
the  defenthint  in  error  wa>  prohibited  bv  tb«- 
imh  >.'etion  of  the  act  of  .fuly  13,  ISiiii,  14 
Stat,  at  h.  1.V2. 

2.  Whetlu-r,  under  the  provi-ion^  of  «J  117  of 
the  act  of  .Ttine  M).  1804  03  Stat,  at  1-.  2^1  I, 
the  uiulivided  aimua!  ]in»lit*  of  a  mauufiu!  uf- 
inj;  corporation  should  l>e  assessed,  and  e«tiiiia1  - 
ed  a>  income  of  the  stockholders  of  »uch  corpo- 
ration. 

1.  Section  10  of  the  act  of  IStVi*.  declarer : 
"That  no  Miit  shall  l>e  maintained  in  nny 
court  for  the  recovery  of  any  tax  alle;ji»<l  to 
have  been  erroneously  or  illejrally  assesseil  or 
collected,  imtil  appeal  shall  have  been  duly 
made  to  the  commissioner  of  internal  revenue, 
according  to  the  provisions  of  law  in  that  re- 
jrard,  and  the  regulations  of  the  Secretary  of 
tlje  Treastiry  established  in  pursuance  t hereof » 

NOTK. — Jftliirn  of  thitirn  pahj  unttn'  prut*  Mt  - 
action  to  rcvorcr  hack:  nrotfst,  hoir  made,  nnd  itm 
rffcct — see  note  to  Greely  v.  Thompson,  i:\  I.,  ed. 

^'  S.  3U7.  ^^  „    ^ 
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ami  a  decision  of  said  commissioner  shall  be 
had  thereon,  unless  such  suit  shall  U^  brought 
within  six  months  from  the  time  of  t4;iid  deci- 
sion, or  within  six  months  from  the  time  thi^ 
act  takes  effect:  Provided,  that  if  said  deci- 
sion shall  be  delayed  more  than  six  months 
from  the  date  of  such  appeal,  then  ^aid  suit 
niiiy  l»e  brought  at  any  time  within  twelve 
iiH  nths  from  the  date  of  such  api>eal." 

Tlie  particular  provision  of  §  117  of  the  act 
of  1S04,  applicable  to  this  case,  is  the  follow- 
ing: 

•'All  notes.  l>onds,  and  mortgages,  or  other 
fornix  of  indebtedness,  bearing  interest,  wheth- 
er dui»  and  paid  or  not,  if  g<K)d  and  collectible, 
sh'Ol  Ik*  included  and  assessed  as  part  of  the  in- 
eonu*  i»f  .«*ucli  jx^rson  for  each  year,  and  tho 
;;;iiu^  and  profits  of  all  companies,  whether  in- 
corfHirated  or  partnership,  other  than  the  com- 
panics  specified  in  this  section,  shall  be  includ- 
ed in  estimating  the  annual  gains,  profits  or  in- 
ctune  ••!  anj'  ixMsun  ctilitled  to  the  same,  wheth- 
er »livid<'d  or  otherwise." 

Ih«'  pro«;ecution  of  the  suit  by  the  defendant 
in  ernir  was  barred  by  th<»  lOlh  section  of  the 
act  of  .hily  13,  1S»*.(»,  (piotcd  above. 

I'Ih-  action,  in  this  euse,  was  not  commenced 
until  Aug.  !),  18(57,  and  no  appeal  had  Ikmmi  pre- 
viously taken  by  the  plaintilV  to  the  comniis- 
*i<'!ifr. 

llii-  court,  in  Mchoh  v.  U.  8.  7  Wall.  130. 
131.  l'»  L.  ed.  l2fS,  remarks  as  follows:  **The 
p.»rty  ag-rieved  c;in  test  tlie  question  of  the  il 


to  do  an  act  contrary  to  duty  or  contrary  to 
law."  Such  remedy  as  the  plaintiff  possessed, 
then,  depended  entirely  upon  statute,  and  rem- 
<*dy  by  suit  existed  only  by  necessary  implica- 
tion from  the  provisions  of  the  internal  rev- 
enue laws. 

See,  Philadelphia  v.  CoUcclor,  5  Wall.  731, 
18  L.  ed.  OIG. 

The  authority  to  sue,  conferred  by  those  pro- 
visions. Congress  could  at  any  time  modify,  as 
might  be  deenjed  expedient;  or  impose  condi- 
tions and  limitations  upon  its  exercise;  or  take 
it  away  altogether. 

The  statute,  which  is  the  supreme  law  of  the 
land,  extends  to  **any  court."  and  necessarily 
inehules  by  its  terms  all  courts,  state  and  na- 
tional. 

in  Cary  v.  Curt i 8,  3  TIow.  254,  Judge  Story, 
referring  to  §  2  of  the  act  of  ^far.  3,  1830,  then 
und«*r  consideration,  remarked:  "if  it  is  a 
good  bar  in  one  court,  it  is  good  in  all  courts, 
under  the  provisions  of  that  act. 

11.  It  seems  to  have  been  the  general  design 
of  Congress  to  tax  the  undivided  gains  and 
profits  made  by  all  corporations,  as  well  as 
those  which  are  divided  among  the  stcx-kludd- 
ers.  The  corjiorations  mentioned  in  §  120  are 
banks,  tru'it  co!npanies.  and  insurance  cnnijia- 
nies,  and  the  tax  is  made  therebv  to  cover  not 
only  "dividends.'*  but  also  "all  undistributed 
sum«,  or  sums  made  or  ad(le<l  during  the  year 
to  their  surplus  or  contingent  funds.*'  Thosi* 
mentioned  in  J5   122  are  railroad,  canal,  turn- 


lev.*  lit  \  of  an  asse«.snient  or  e«dU'etion  of  taxes  ,  pike,  canal  navigation,  and  slack  water  compa 

nies;  and  the  tax  is  therc^by  made  to  cover  not 
only  gains  and  profits  divided,  but,  in  addition, 
"all  profits  of  stich  company  e;irried  to  the  ac- 
ei»nnt  of  anv  funds,  or  used  for  construction.'* 
All  other  c(»rporations  not  spi'citied  in  those 
sections  are  covered  by  J5  1 17,  which  expressly 
declarers  that  tlie  trains  and  protiis  thereoi  shall 
lie  ineludrd  in  estimating  the  annual  gains, 
profits,  or  ineome  of  any  imtsou  entitled  to  the 
same,  whether  <livided  or  otherwise. 

In  all  cases,  the  entire  annual  gains  and 
|»rofits  of  every  eru'pnration.  divided  or  luidivid- 
«h1.  s<M«ni  to  Ih^  within  tlie  aim  or  purview  of  the 
statut<».  as  objeets  of  tsixation. 

'fo  leave  no  doubt  as  to  the  object  of  the  law 
Conirress  hat^,  in  subsequent  acts,  adopted 
phraseology  differing  in  some  resp<'ct*  from 
that  eniploytHl  in  th-  art  un«ler  eon*id»'ration, 
hut  without  essentially  «lifforing  from  its  gen- 
ersil  scope  and  mean  in;;. 

Act  of  1804.  13  Stat,  at  L.  2^2;  act  ISfM.  13 

t  L.  478; 


b\  ^uit:  but  he  cannot  ilo  this  until  he  has  tak 
en  an  appeal  to  the  commissioner  of  internal 
rtvfiiue."' 

In  the  c:ise  of  Braun  v.  Saacnnin,  10  Wall. 
21 S.  1;»  L.  cd.  Sl>i»,  it  was  observed  in  ref«rene«' 
to  I  lie  •'iime  provision:  "The  act,  spt'akini: 
from  \u;:uyt  1,  ISUG,  prohibited  a  suit  until 
hf*.  the  «l:iiu)ant.  should  apfM'al  to  the  connuiN- 
sjoiit-r  ni  inti-rnal  revenue,  and  until  his  appiMJ 
.«h«>ul'l  \h  dicidcil.  unli'ss  tlM'  decision  sliuuld  l»e 
|K«-!p"!ud  longer  than  six  months;  iu  which 
c;w«'  hi-  was  at  lilMMfy  to  sue  within  a  year  fnan 
the  ti!iie  when  his  ap|K'al  was  t.iken.'* 

It  w*.uhl  appear  that,  conerdini;  the  illeiralitv 
of  iho  as^es>nient.  the  plaintiff  never  ha.l  a 
right  to  recover  tho  same  back  by  suit  in  an\ 
cuuif.  derived  simidy  from  the  principles  of  the 
coiiiniMii  law,  and  foumled  upon  what  is  termed 
au  implied  pronn'se.  The  nnaiey  elainu-d  wa- 
lH»t  i^.tid  to  the  collector  until  Aul'.  it).  Lsd."*: 
and  by  the  3d  section  of  tin*  act  of  Mar.  3.  lsr.r» 
(13 


3  Stat,  at  L.  483 1.  collectors  were  renuired      ^tat.  at  L.  480;  act  18iJ7.  14  Stat,  a 
frtmi  and  after  .lune  30.  l8(;r».  to  pay  dailv  in-  i  :nt  1870.  §  7.  10  Stat,  a f^  L.  258. 
lo  the  Treasury  the  gn»ss  am<»nnt  f»f*^all  duties.         "'  *"     —-*■-- 

ta\e^.  and  revenue  received  and  cnlhcted  in  vir 
tw  of  tlie  internal  rev»'nue  acts,  without  any 
.ikitiUKtit  or  reduction  ou  acenunt  of  compen- 
-aticn.  etc.,  or  claims  of  any  description  w hat- 
ex  it.  Now,  ac'oiding  to  (V////  v.  Curtis.  3 
Ib.w.  230.  and  rnrtts  v.  J'inllrr.  2  l^lack,  401.'  be  taken   to^rether,  and   from   them   it  api>ear 


Mr,   Chas.   E.   Perkins,   for   defendant   in 

error : 

1.  Were  these  amounts  gains  and  profits  of 
these  companies,  within  the  fair  c«»n-l ruction 
of  the  act? 

rhe  2d  and  8th  sections  of  the  finding  must 


17  I.,  id.  273.  the  effect  of  that  provision  wa 
\i*  b.ir  any  action  to  rccf»ver  back  duties  pnid 
^uli-«-<|ueiit  to  its  nnssagi*,  which  rested  merely 
ii|KJii  the  assumption  of  an  allegiMl  implied  ob- 
liifttion  on  the  part  of  tlu*  defemhint;  ln'cauM*. 
as  was  observeil  by  the  court  in  the  ease  last 
cited,  "the  law  ne\er  iin)dies  a  proniis<»  to  pay. 
iinie*-i  some  <l;ity  creates   such   an   obligation. 


that,  thougli  these  amounts  were  earned  by  the 
c«mi]>anies  during  the  year,  yet  they  were,  dtir- 
ing  the  same  year,  paid  out  again  in  the  regu- 
lar course  of  business,  and  were  not  profits  in 
anv  u>ual  ."cnse  of  the  term. 

it  is  not  found  that  their  balance  sheet  in 
January,  18tM,  showed  larger  a»ets  than  that 
made  in    lSf;4.     On  the  whole  busine-s  of   the 


and.  more  especially,  it  never  implies  a  iiromi^e    year  1804,  their  net  prufit>  were  only  what  was 
12  Wall.  273 
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in  fact  divided.  They  did  not  extend  their 
businefts  or  works  in  any  way,  and  the  compa- 
nies, after  making  their  dividends,  were  worth 
no  more  in  Jan.,  1865,  than  in  Jan.,  1864. 

If  a  company  begins  the  year  with  $50,000 
in  debt  for  cotton  on  hand,  and  during  the  year 
works  up  and  sells  the  cotton,  from  the  pro- 
ceeds pays  its  debts,  and  has  $10,000  left  over, 
has  it  made  $60,000  or  $10,000? 

The  object  of  these  clauses  of  the  internal 
revenue  law  was  to  tax  dividends  actually 
made,  or  money  which  ought  to  be  divided,  but 
was  held  back,  cither  as  a  surplus  or  as  an  un- 
distributed fund. 

This  clearly  appears  from  the  120th,  12l8t, 
and  122d  sections,  relating  to  the  taxes  to  Ix* 
paid  by  the  companies  themselves. 

Section  120  says,  that  they  shall  pay  five  per 
cent  on  "all  undistributed  sum  or  sums,  made 
or  added  during  the  year  to  their  surplus  or 
contingent  funds;"  and  §  122  says,  on  "all  prof- 
its of  such  company  carried  to  the  account  of 
any  fund,  or  uscS  for  construction." 

There  can  be  no  pretense  that,  in  any  such 
companies,  the  amount  of  earnings  used  in  pay- 
ing their  debts  or  replacing  worn  out  machin- 
ery, should  be  taxed. 

The  department  has  held  in  accordance  with 
this  view:  "In  determining  the  amount  of  tax- 
able gains,  such  losses  as  have  been  ascertained 
and  settled  during  the  return  should  be  deduct- 
ed." 

Bump,  Int.  Rev.  Laws,  p.  302,  6  I.  R.  74. 

In  no  possible  sense  of  the  word  is  a  stock- 
holder entitled,  as  income,  to  moneys  spent  by 
the  corporation  during  the  year  in  paying  its 
debts,  and  preparing  for  its  future  business. 

This  is  a  Connecticut  corporation,  and  the 
right  of  a  Hockholder  to  his  property  should 
be  and  is  fixed  by  Connecticut  law. 

In  Phelps  V.  Bk,  26  Conn.  269,  the  court  says, 
p.  272:  "The  profits  of  a  bank,  no  matter 
when  made,  until  separated  from  the  stock  by 
declaring  a  dividend,  are  mere  increment  and 
augmentation  of  the  stock.  They  are  properlv 
stock  themselves,  composing  a  part  of  the  stock 
of  the  bank,  and  will  pass  with  the  stock  under 
that  name,  either  by  contract,  bequest  or  levy 
of  execution." 

See,  also,  f^pcncer  v.  Higgins,  22  Conn.  521: 
Pratt  V.  Pratt,  33  Coim.  446. 

The  rule  is  the  same  in  other  states. 

Hlhiot  V.  Paine,  09  Mass.  101;  Ooodwin  v. 
Hardy.  57  Me.  143. 

A  person  who  would  be  entitled  to  a  share  in 
profits,  if  divided,  should  return  the  same  as 
income,  whether  divided  or  not. 

Bump,  Int.  Kev.  Laws,  288;  1  Int  Rev.  Rec. 
157;  7  Int.  Rev.  Rec.  50. 

It  is  claimed,  however,  that  even  if  this 
money  was  impro[>erly  taken  from  us,  we  have 
no  remedy  because  the  act  of  1866  says,  no  suit 
shall  he  maintained  until  after  appeal  to  the 
comniissioner. 

I.  This  act  was  only  prospective.  It  was 
not  intendeil  to  affect  the  rights  of  parties  al- 
readv  vested. 

"Court j»  refuse  to  give  statutes  a  retroactive 
construction,  unless  the  intention  is  so  clear 
and  po«iitive  as,  by  no  possibility,  to  admit  of 
anv  other  constvuetion.** 

Sodgw.  Stat.  L.  193;  Plumb  v.  Saicyer,  21 
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Conn.  351 ;  McEw€»  v.  Den,  24  How.  242.  16  U 
ed.  672. 

It  would  be  grossly  unjust  for  us  to  apply 
this  rule.  At  the  time  this  act  was  passed^  we 
had  a  suit  pending  in  the  United  States  circuit 
court.  It  was  not  reached  for  trial  until  June 
1,  18(»7.  more  than  six  months  after  the  act 
took  effect.  Judge  Xelson  then  dismissed  the 
case,  because  the  act  took  away  his  jurisdiction^ 
and  we  were  deprived  of  any  redress. 

A  construction,  which  would  bring  about  any 
such  result  should  be  avoided. 

2.  Tlie  act  onlv  refers  to  proceedings  in  the 
courts  of  the  United  States. 

Carpenter  v.  SnelUng,  97  ^lass.  452;  On/^n- 
V.  /tanncy,  35  Conn.  239. 

3.  It  is  a  kind  of  statute  of  limitations  for 
state  courts.  Congress  has  no  power  to  pass 
acts  relating  to  actions  in  state  courts  arising 
at  common  "law. 

4.  It  does  not  appear  in  the  case  that  any 
regulations  have  ever  been  made  by  the  Secre- 
tary of  the  Treasury,  providing  for  any  appeal^ 
or  for  any  hearing  or  'decision  by  the  commis- 
sioner. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Suits  to  recover  back  moneys  illegally  exact- 
ed  as  internal  revenue  duties  cannot,  under  ex- 
isting laws,  be  commenced  in  the  circuit  courts,, 
except  in  cases  where  the  taxpayer  and  the  de- 
fendant, whether  the  assessor  or  collector,  are 
citizens  of  different  states.     Phila.  v.  The  Col- 
lector. 5  Wall.  728,  18  L.  ed.  615.    Such  suits- 
under  any  other  circumstances  must  be  com- 
menced   in    the    state   courts,  as.  the  circuit 
courts  have  no  jurisdiction  to  hear  and  deter- 
mine the  same,  except  when  they  are  removed 
from  a  state  court  into  the  circuit  court  for 
the  same  district,  on  motion  of  the  defendant. 
Hornthall  v.  The  Collector,  9  Wall.  564,  19  L. 
ed.  561.     Where  the  parties  are  citizens  of  the 
same  state  the  action  must  be  brought  in  the 
state  court,  but  the  defendant,  if  he  sees  fit,  and 
seasonably  t^kcs  the  proper  steps,  may  remove 
the  case  into  the  circuit  court  for  trial.  The  A»- 
sessors  v.  Oshorne,  9  Wall.  572,  19  L.  ed.  750. 
*Both  parties  in  this  case  were  citizens  of  [*9' 
the  same  state,  and  the  action  was  accordingly 
commenced  by  the  plaintiff  in  the  state  court, 
and  the  collector,  as  the  defendant,  not  having 
taken  any  steps  to  remove  the  suit  into  the  cir- 
cuit court,  the  same  was  heard  and  determined 
in  the  state  court  in  which  it  was  commenced. 

Taxes  were  assessed  against  the  plaintiff,  un- 
der the  internal  revenue  laws,  in  the  sum  of 
$1,597.  and  the  findings  of  the  court  show  that 
the  assessor  duly  returned  his  assessment  list 
to  the  collector;  that  the  collector  demanded  of 
the  plaintiff  the  amount  of  the  tax  assessed, 
and  that  he  threatened  if  the  plaintiff  refused* 
to  pay  the  same  that  he  would  coerce  the  col- 
lection of  the  whole  amount:  that  the  assessor 
gave  due  notice  to  the  plaintiff  when  and  where 
appeals  from  the  assessment  would  be  heard* 
but  that  the  plaintiff  did  not  appeal  from  the 
same,  either  to  the  assessor  or  to  the  commis- 
sioner of  internal  revenue,  and  that  he  paid 
the  whole  amount  of  the  assessment  under  pro- 
test. 

Pursuant  to  the  practice  in  that  jurisdiction, 
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the  superior  court  reserved  the  questions  of 
law  ari»iiiff  upon  the  facts  found,  and  the 
question  what  jud^nnent  ought  to  be  rendered 
in  the  case,  for  the  opinion  and  advice  of  the 
supreme  court  of  errors;  and  the  record  shows 
that  the  supreme  court  of  errors  advised  the 
superior  court  to  render  judgment  for  the 
plaintiff,  as  exhibited  in  the  transcript  of  the 
record  removed  here  by  the  writ  of  error  for 
re-examination. 

1.  Remarks  respecting  the  jurisdiction  of  the 
court  to  re-examine  the  judgment  rendered  by 
the  state  court  may  well  b^  omitted,  as  the 
claim  of  the  plaintiff  as  set  forth  in  the  decla- 
ration necessarily  draws  in  question  the  acts 
of  Congress  imposing  internal  revenue  duties 
and  the  authority  exercised  by  the  defendant 
in  collecting  the  same,  and  the  decision  of  the 
state  court  was  against  the  validity  of  both, 
if  the  acts  of  Congress  be  construe<I  as  author- 
izing the  assessment  and  collection  of  the 
duties. 

2.  Tried  as  the  case  was  by  the  judge  of  tlic 
superior  court,  as  a  substitute  for  a  jury,  the 
10*]  supreme  court  of  •errors  was  bound  to 
take  the  facts  as  fotmd  by  that  court,  and  thi5> 
court,  in  re-examining  the  judgment,  must  pro- 
ceed upon  the  same  basis,  as  the  finding  of  facts 
is  made  a  part  of  the  record.  Tanorcd  v. 
Ckr%9ty.  12  Mees.  k  W.  323. 

By  the  finding,  it  appears  that  at  the  time 
of  the  assessment  the  plaintiflT  owned  a  major- 
ity of  the  stock  in  two  certain  manufacturing 
corporations,  whose  affairs  respectively  were 
managed  by  three  or  more  directors,  of  which 
the  plaintift  was  one;  that  the  profits  realized 
by  tiic  respective  companies  the  year  preceding 
the  assessment  were  greater  than  the  dividends 
which  they  made  within  the  same  period ;  that 
the  profits  at  the  time  of  the  assessment  had 
not  been  divided  nor  had  they  been  in  any  way 
set  apart  from  the  general  assets  of  the  respec- 
tive corporations,  nor  had  they  been  appro- 
priated for  the  use  of  the  stockholders,  otlier- 
wise  than  the  law  will  imply  from  the  fact  of 
the  existence  of  such  profits;  that  the  profits 
made  by  the  respective  corporations  during 
that  year  were  to  such  an  amount  that  if  the 
interest  of  the  plaintiff  therein  was  legally  sub- 
ject to  the  assessment  the  amount  assessed  and 
colWted  was  the  proper  amount :  that  the 
plaintiflT  delivered,  under  oath,  his  list  to  the 
assi stunt  assessor  on  the  day  of  its  date,  omit- 
ting? the  amount  now  in  controversy  from  the 
list ;  that  the  assessor  required  him  to  add  the 
same  to  the  list,  which  he  declined  to  do,  and 
that  the  same  was  then  added  to  the  list  by  the 
asseMU)r:  and  the  court  also  found  that  the  as- 
sessment was  legally  made,  if  such  profits  were 
in  law  liable  to  such  an  assessment. 

3.  Such  an  amount  of  profits  was  made  by 
the  two  corporations  during  that  year  that  if 
the  interest  of  the  plaintiff"  therein  was  legally 
subject  to  any  assessment  it  is  conceded  that 
the  amount  assessed  and  collected  was  correct, 
but  the  proposition  is  that  the  interest  of  the 
plaintiff  in  such  profits  was  not  legally  subject 
to  any  such  assessment,  as  it  appears  that  the 
corporations  invested  the  profits  m  part  in  real 
estate,  machinery  and  raw  material  proper  for 
11*]  carrying  on  their  •business,  and  in  part 
for  the  pa>*ment  of  debts  incurred  in  previous 
years,  and  that  the  same  remained  so  invested 
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at  the  time  the  duties  were  assessed  and  col- 
lected. Part  only  of  the  profits  of  that  year 
was  so  invested,  and  it  was  that  part  of'  the- 
same  which  was  not  included  in  the  dividends 
of  the  year,  and  which  the  plaintiff*  refused  to- 
add  to  the  list  he  delivered  to  the  assistant  as- 
sessor, and  which  is  now  the  subject  of  contro- 
versy. 

4.  Intention  to  defraud  the  government  is 
not  imputed,  either  to  the  corporations  or  to 
the  plaintiff,  unless  the  investment,  in  view 
of  tne  circumstances,  and  the  refusal  of  the 
plaintiff  to  add  the  proportional  amount  of  the 
same  to  his  list  of  annual  gains  and  profits, 
constitute  such  fraud  by  implication  of  law; 
but  the  defendant  contc^ids  that  the  plaintiff 
was  required  by  law  to  pay  the  regular  in(;ome 
tax  on  such  proportion  of  the  entire  net  profits 
made  by  the  two  companies  as  his  stock  bore 
to  the  whole  stock  of  the  corporation**. 

Apart  from  the  defense  to  the  merits  of  the 
claim,  that  the  tax  was  lawfully  assessed  and 
collected,  the  defendant  also  set  up  in  his  no- 
tice of  special  matters  to  be  given  in  evidence 
under  the  general  issue,  that  he  paid  over  the 
amount  to  the  Treasury  of  the  United  St^itea 
before  the  suit  was  brought,  and  that  the  suit 
was  barred  bv  the  10th  section  of  the  act  of 
Congress,  entitled  "An  Act  to  Reduce  Internal 
Tnxation,"  which  provides,  among  otlier  things, 
that  no  suit  except  under  certain  conditions 
not  existing  in  the  case  before  the  court,  shall 
Ik?  maintained  in  any  court  for  the  recovery  of 
any  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected,  until  appeal  shall 
have  been  duly  made  to  the  commissioner  of 
internal  revenue,  and  a  decision  shall  l>e  had 
thereon,  except  in  certain  cjises  not  material  to- 
be  noticed  in  this  investigation,  as  the  case,  if 
affected  at  all  by  the  provision,  falls  witliin  the 
rule  and  not  within  either  of  the  exceptions, 
14  Stat,  at  L.  152:  Brnun  v.  Saucnrcin,  10 
Wall.  218,  19  L.  ed.  805. 

5.  Payment  of  the  amount  into  the  public 
treasury  before  'the  suit  was  brought,  \*1Z 
would  be  a  good  defense  to  the  action  if  the 
right  of  the  plaintiff  depended  solely  upon  an 
implied  promise  at  common  laM\  as  the  pay- 
ment was  made  in  purHuanee  of  the  require- 
ment of  an  act  of  Congress,  and  the  rule  Is  well 
s<»ttled  that  the  law  will  not  imply  a  promise 
by  a  public  pflic<T  to  pay  money  in  his  hands  as 
such  oflicer  twice,  nor  to  pay  it  to  a  private 
party  in  a  case  where  the  law  requires  him  to 
pay  it  into  the  public  treasury,  an<l  he  has 
complied  with  that  requirement.  13  Stat,  at 
L.  23C:  13  Stat,  at  L.  4H5;  Canf  v.  Curtis,  3 
How.  250.  Indebitatus  assumpsit  is  founded 
upon  what  the  law  terms  an  implied  promise 
on  the  part  of  the  defendant  to  pay  what  in 
good  conscience  he  is  bound  to  pay  to' the  plain- 
tiff. Where  the  case  shows  thatit  is  the  duty 
of  the  defendant  to  pay,  the  law  imputes  ta 
him  a  promise  to  fulfill  that  obligation.  Such 
a  promise  to  pay,  however,  will  never  Im*  im- 
plied unless  some  duty  creates  such  an  obliga- 
tion, nor  will  the  law  ever  imply  a  promise  to 
do  an  act  contrary  to  law  or  m  violation  of  a 
public  duty.  Curtis  v.  Fiedler,  2  Bhuk,  478, 
17  L.  c<l.  27C.  Collectors  of  internal  revenue, 
as  well  as  collectors  of  import  duties,  are  re- 
quired to  pay  all  moneys  by  them  eolliTcted 
into  the  Treasury  of  the  Unite<l   States,  and 
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where  such  moneys  have  been  collected  and  the 
payment  has  been  made  into  the  Treasury  as 
required  by  the  act  of  Congress,  the  law.  in 
the  absence  of  any  other  statutory  regulations 
upon  the  subject,  would  not  imply  any  promise 
on  the  part  of  the  collector  to  pay  back  the 
amount  to  the  tax  payer,  even  if  it  appeared 
that  the  assessment  was  erroneous  or  illegal, 
as  he  could  not,  in  such  a  case,  be  under  any 
•obligation  to  pay  the  money  twice,  and  to  have 
paid  it  back  to  the  tax  payer  in  the  first  place 
would  have  been  contrary  to  his  othcinl  duty 
as  prescribed  by  an  act  of  Congress.  But  the 
right  of  the  plaintiff  to  recover  in  such  a  case, 
if  the  tax  is  illegal  and  he  is  not  otherwise  in 
fault,  does  not  depend  alone  upon  an  implied 
promise  as  at  common  law,  as  the  same  act  of 
Congress  which  r^uires  the  collector  to  col- 
lect the  tax  and  pay  the  money  into  the  pub- 
13* J  lie  Treasury,  contains  •other  provisions 
from  which  the  implication  necessarily  arises 
that  the  taxpayer  in  such  a  case,  if  the  tax  is 
illegal,  may  maintain  an  action  against  the  col- 
led or  to  recover  back  the  amount.  Much  exam- 
ination of  that  question,  however,  is  unneces- 
sary at  this  time,  as  the  rule  upon  the  subject 
is  definitely  settled  by  prior  deci-icms  of  this 
court.  I'hilo.  v.  Collrrtor,  .'>  Wall.  T-U,  18  L. 
«d.  GIO;  Curiia  v.  Fiolhr,  2  Black,  470,  17  L. 
eil.  27<5,  13  Stat,  at  L.  2.{(i,  239.  * 

Such  a  defense,  therefore,  cannot  avail  the 
defendant  in  this  cause,  as  the  right  of  action, 
though  in  form  an  action  of  assumpsit,  is 
grounded  upon  the  act  of  Congress  providing 
for  the  assessment  and  collect  ion  of  taxes, 
wliich  will  BUlTiciently  appear  from  a  single 
suggestion.  None  of  the  internal  revenue  nets 
contemplate  that  the  colh-ciors  slinll  reim- 
bur-««'  themselves  for  the  amount  of  any  judg- 
ment recovered  against  them  on  account  of 
duties  illegally  or  erroneouslv  assr^sed  and  col- 
lected.  On  the  contrary,  the  act  of  Con'jre^s 
expressly  provides  that  the  connnH^iim«'r  of  in- 
ternal revenue  shall  repay  to  collectors  or  dep- 
nty-colleclors  the  full  amount  of  >uch  sums  of 
itionev  as  sl'all  <»r  niav  be  n .  nv«'n*d  airainst 
them  in  any  court  for  any  internal  duties  or 
licences  collected  by  them,  with  the  costs  and 
exi)ense.s  of  suit.     13  Stat,  at  L.  230. 

G.  Prior  to  the  passage  of  the  act  of  the  13th 
of  July,  18C0,  it  is  quite  clear  that  the  tax 
payer,  if  ho  was  illegally  assessed,  might  main- 
tain an  action  of  as<innpsit  again^^r  a  collector 
to  recover  back  the  amount  if  he  paid  it  under 
]U-ot<'st,  altliou*rh  he  had  not  taken  any  appeal 
to  the  connnissioner  of  internal  revenue. 
J'hihi.  V.  Collector,  supra;  14  Stat,  at  L.  152. 
Such  were  the  views  of  this  court  in  that  case, 
and  no  doubt  is  entertained  that  the  decision 
was  entirely  correct,  hut  it  is  a  great  mistake 
to  suppose  that  the  right  to  maintain  the  ac- 
tion, as  there  conceded,  was  foiuuled  in  the 
theory  that  the  collector  held  money  in  his 
hands  belonging  to  the  plaint itT  which  he  was 
14")  bound  to  refund,  as  the  'decision  was 
placed  expressly  upon  the  ground  that  the  sev- 
eral provisions  in  the  internal  revenue  acts,  be- 
fore referred  to,  warrante<l  the  conclusion  as 
a  necessary  implication  that  Congress  intended 
tp  give  the  tax  payer  such  remedy. 

Remedies  of  the  kind,  given  by  Congress, 
may  be  changed  or  modified,  or  they  may  be 
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withdrawn  altogether  at  the  pleasure  of  the 
law  maker,  as  the  tax  payer  cannot  have  any 
vested  right  in  the  remedy  granted  by  Congress 
for  the  correction  of  an  error  in  taxation.  Cur- 
tis V.  Fiedler,  2  Black,  479,  17  L.  ed.  270. 

Suits  for  such  causes  of  action  are  absolutely 
prohibited  until  the  tax  payer  shall  appeal  to 
the  commissioner  of  internal  revenue,  and  un- 
til the  appeal  has  been  decided,  unless  the  de- 
cision is  postponed  longer  than  six  months,  in 
which  case  he  is  at  liberty  to  sue  within  one 
year  from  the  time  when  his  appeal  was  taken. 
Xichols  V.  f/.  S.  7  Wall.  130,  19  L.  ed.  128; 
Braun  v.  Sauericein,  supra. 

Three  answers  are  made  by  the  plaintiff  to 
that  defense,  as  presented  in  the  record:  (1) 
He  contends  that  the  provision  is  prospective, 
and  that  Congress  did  not  intend  that  it  should 
retroact  so  as  to  affect  a  vested  right;  (2)  that 
the  act  of  Congi'ess  in  question,  even  if  it  is  a 
bar  to  such  a  suit  in  a  Federal  court,  is  inop- 
erative, as  such,  in  a  state  court;  (3)  that 
the  money  paid  for  the  taxes,  inasmuch  as  it 
was  paiil  under  protest,  must  be  considertvl  as 
money  in  the  hands  of  the  defendant  belonging 
to  the  plaintiir,  and  that  the  plaintiff  in  that 
view  of  the  case  has  a  vested  right  at  common 
law  to  his  remedy  to  recover  it  back. 

Pending  suits,  -it  may  be  concinled,  are  not 
affected  by  that  provision,  but  it  is  impossible 
to  say  that  any  suit  subsequently  commenced 
lor  siu'h  a  cause  of  action  is  not  embraced 
within  its  scope  and  meaning,  as  the  language 
is:  "No  suit  shall  be  maintained  in  any  court 
for  the  reeoverv  of  anv  tax  alleged  to  have  been 
erroneously  or  illegally  assess^nl  or  collected, 
until  appeal  shall  liave  been  duly  made  to  the 
cnnunissioner  of  internal  revenue,"  etc.,  as 
UHU-e  fullv  sot  forth  in  the  section.  Authoritv 
was  vested  in  the  comniissioner  •by  the  ['15 
prior  act  to  remit,  refund,  and  pay  back,  "on 
ap]>eal  to  him  made,"  all  duties  erroneously  or 
illegally  asscss^-d  or  collected,  and  all  duties 
that  appeared  to  be  unjustly  assessed  or  exces- 
sive in  amount.     13  Stat,  at  L.  230. 

Api>eals  were  permitted  by  that  act,  though 
not  reipiired  as  a  condition  to  a  right  of  action; 
but   inasmuch  as  the  right  of  appeal  and  the 
right  of  action  were  conferretl  by  the  same  art. 
the  court  is  of  the  opinion  that  it  was  entin-ly 
competent  for  Congress  to  add  new  conditions 
to  the  cM'rcise  of  that  ritiht  whenever  in    its 
discretion    the    public    interest    nnght    require 
•<uch  additional  regulation.     Unless  the  mean- 
ing of  the  section  can  1k»  restrained  bv  construe- 
tion,  it  is  quite  clear  that  it  includes  the  state 
courts  as  well  as  the  Ft^leral  courts,  as  the  lan- 
guage is  that  no  suit  shall  be  maintaineil  in  any 
court  to  recover  any  tax  alleged  to  have  l>een 
erroneously   or   illegally   assessed   or   collected, 
and  there  is  not  a  word  in  the  section  teuilin«j 
to  show  that  the  words  **in  any  court"  are  not 
used  in  their  ordinary  sense.     Unquestionably, 
if  tlie  ju'ovision  is  a  good  bar  in  the  Feil<»ral 
courts,  it  is  a  good  bar  in  all  courts  acting:  un- 
der the  same  act  of  Congress,  and  furnishe-*  the 
rule  of  decision  for  all.     Cary  v.  Curtis,  3  How. 
254. 

Special  reference  is  made  to  the  fact  tliat  a 
prior  suit  was  commenced  by  the  plaintiff, 
which  was  pending  in  the  circuit  court  at  the 
time  the  act  was  passed  taking  away  the  oriir- 
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inal  jurisdiction  of  the  circuit  court  in  all  such 
cases,  except  where  the  parties  are  citizens  of 
different  states,  but  the  only  answer  which 
need  be  made  to  that  suggestion  is  that  the 
present  suit  is  wholly  unaffected  by  that  cir- 
cumstance. 

Regulations  exist  in  some  of  the  states  that 
where  the  first  suit  is  abated  and  a  second  suit 
is  brought  within  a  prescriln^d  time  the  statute 
of  limitations  shall  cease  to  run  from  the  date 
of  the  first  suit,  but  Congress  has  not  passed 
any  law  to  that  effect,  and  it  is  conceded  that 
none  such  exists  in  the  state  where  the  suit 
vas  commenced. 

SufTieient  has  already  been  remarked  to  show 
16*]  that  the  *third  proposition  of  the  plain- 
tiff camiot  be  sustained,  as  a  party  cannot  have 
any  ve-^t^d  right  in  a  remedy  conferred  by  an 
«ct  of  C  ongress  to  prevent  Congress  from  modi- 
fying it  or  a<lding  new  conditions  to  its  exercise. 
"  7.  SupiK>se,  however,  that  the  rule  is  other- 
vi<<':  that  the  provision  in  question  is  not  a 
iKir  to  the  present  suit:  still  the  court  is  of  the 
0|>iniun  that  the  addition  made  to  the  list  ren- 
diTpl  by  the  plaintiff  was  proper:  that  the  tax 
•ua?  lawfully  assessed,  and  that  the  plaintiff  is 
not  entitled  to  recover  in  this  case. 

Assessed  as  the  duties  in  this  ease  were  un- 
der the  act  of  the  30th  of  June,  1804,  attention 
will  be  called  chiefly  to  the  provisions  of  that 
act.  Coniiress  evidently  intended  by  that  act, 
a*  apm*avs  by  the  110th  and  the  six  following.' 
s«-o{i«»ns.  to  tax  all  the  annual  gains,  profits, 
and  ineoine  of  every  person  residing  here,  and 
of  every  citizen  residing  abroad,  whether  de- 
rivini  finm  any  kind  of  property,  rents,  inter- 
<sts  dividends,  salaries,  or  from  any  profes- 
?ion.  trade,  employment,  or  vocation,  or  from 
any  other  source  whatever,  except  as  therein 
mentioned,  if  sueli  annual  gains,  profits,  or  in- 
come exceed  $000.  Section  117  declares  what 
slmll  \ii'  im-Iuded  in  estimating  the  annual 
irnins.  pirtfits,  or  income  of  any  person  and, 
jiniong  other  things,  expressly  provides  that 
the  jrain-^  and  profits  of  all  companies,  wlieth<'r 
ine«ir|M»rat«*<l  <»r  partnership,  other  than  the 
companies  specified  in  that  section,  shall  be  in- 
ciudrd  in  estimating  the  annual  gains,  profits 
or  inetmie  of  any  iH'rson  entitled  to  the  same, 
whether  divided  or  otherwise.  13  Stat,  at  L. 
282. 

Manufacturing  companies  are  not  mentioned 
in  that  section  and,  of  course,  they  fall  within 
that  clause  of  the  section  which  in  terms  ap- 
plies to  all  companies,  whether  incorporated  or 
partnership,  not  specifieil  in  that  section.  Lists 
or  returns  of  the  amount  of  income  are  re- 
qnirctl  by  S  118,  and  5  HO  preseriln^s  the  time 
of  jMiyment  and  defim*s  the  penalty  in  case  of 
ni»i:l»i't  and  refusal. 

17']  'Support  to  the  view,  that  the  list  of 
an  individiml  should  include  undivided  as  well 
as  dividcti  profits,  is  derived  from  the  require- 
ments of  the  120th  section,  which  levies  a  duty 
of  five  p<*r  cent  on  all  dividends  in  scrip  or 
money  thereafter  declared  due.  whenever  the 
same  shall  be  payable  to  stoekhohlers,  policy 
holders,  or  depositors,  as  part  of  the  earnings, 
income,  or  gains  of  certain  described  compnn- 
ies,  not  including  manufacturing  companies, 
and  on  all  imdistributed  sums,  or  sums  made 
or  added  during  the  year,  to  their  surplus  or 
«ontin{;ent  funds.  Strong  confirmation  of  that 
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view  is  also  derived  from  §  121  of  the  same  act, 
which  requires  banks  of  circulation,  if  they 
neglect  to  made  dividends,  or  additions  to  their 
surplus  or  contingent  fund,  as  often  as  once  in 
six  months,  to  make  a  list  or  return  in  dupli- 
cate of  the  amount  of  profits  which  have  ac- 
crued or  been  earned  within  that  period,  and 
to  present  the  list  or  return  to  the  collector  of 
the  district  and  pay  to  him  five  per  cent  on 
such  profits.     13  Stat,  at  L.  284. 

Substantially  the  same  requirement  is  made 
of  every  railroad,  canal,  turnpike,  canal  navi- 
gation, and  slack  water  company,  and  the  pro- 
vision is  that  all  profits  of  such  a  company, 
carrietl  to  the  account  of  any  fund  or  used  for 
construction  shall  be  subject  to  and  pay  a  duty 
of  five  per  cent  on  the  amount  of  all  such 
profits.  13  Stat,  at  L.  284,  9  122.  Other  ref- 
erences to  the  same  effect  might  be  made,  but 
it  is  belie  veil  that  these  are  sufiicient  to  show 
that  the  policy  of  Congress  in  that  net  was  to 
tax  all  gains  and  profits,  whether  dividinl  or 
undivided,  and  that  the  construction  that  the 
tmdivided  gains  and  profits  of  manufacturing 
companies  are  properly  included  in  that  rule  is 
just  and  reasonable. 

Decided  eases  are  referre<l  to  in  which  it  is 
held  that  a  stockholder  has  no  title  for  certain 
purposes  to  the  earnings,  net  or  otherwise,  of 
a  railroad  prior  to  the  dividend  l»eing 
^declared,  and  it  cannot  be  doidited  that  ['IS 
those  decisions  are  correct  as  applied  to  the  re- 
spective subject-matters  involvetl  in  the  contro- 
vc»rsies.  Minot  v.  Payne,  99  Mass.  10(i:  (iitod' 
win  V.  Hardy^  57  Me.  145.  Grant  all  that; 
still  it  is  true  that  the  owner  of  a  share  of 
stock  in  a  corporation  holds  the  share  with  all 
its  incidents,  and  that  among  those  incidents  is 
the  right  to  receive  all  future  divi<lends,  that 
is,  his  proportional  share  of  all  profits  not  then 
dividtnl.  Profits  are  incident  to  the  share  to 
which  the  owner  at  once  becomes  entitled  pro- 
vided he  remains  a  member  of  the  corporation 
until  a  dividend  is  made.  March  v.  Railroad, 
43  X.  H.  520.  Regarded  as  an  incident  to  the 
r>hnres.  imdivided  profits  are  property  of  the 
shareholder,  and  as  such  are  the  proper  subject 
of  siile,  gift,  or  devise.  Undivided  profits  in- 
vested in  real  estate,  machinery,  or  raw  mate- 
rial, for  the  purjmse  of  being  manufactured,  are 
investments  in  which  the  stockholders  are  in- 
terested, and  when  such  profits  are  actually  ap- 
propriated to  the  payment  of  the  debts  of  the 
corporation,  they  serve  to  increase  the  market 
value  of  the  shares,  whether  held  by  the  orig- 
inal subscribers  or  by  assignees.  But  the  de- 
cisive answer  to  the  proposition  is  that  Con- 
gress possesses  the  power  to  lay  and  collect 
Uixes,  duties,  imposts  and  excisc*s,  and  it  is  as 
com])etent  for  Congress  to  tax  annual  gains  and 
profits  Iwfore  they  arc  divided  among  the  hold- 
ers of  the  stock  as  afterwards;  and  it  is  clear 
that  Congress  did  direct  that  all  such  gains  and 
profits,  whether  divided  or  otherwise,  should 
be  included  in  estimating  the  annual  gains, 
profits  or  income  liable  to  taxation  under  the 
provisions  of  that  act.  Annual  gains  and  prof- 
its, whether  diNidcd  or  not,  are  property  and, 
therefore,  are  taxable. 

Judy  men  t  reversed,  with  coats,  and  the  cause 
remanded  for  further  proce^dinys  in  conformity 
to  the  opinion  of  this  court. 
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Dec.  TtMU, 


SAMUEL  G.  WHEELER,  JR.,  AppL, 

V, 

GEORGE  HARRIS  et  al 

(See  8.  C.  "The  Eutaw**  12  Wall.  136-142.) 

Appeals  subject  to  same  rules  as  tcriis  of  error 

—dismissal. 

Appeals  are  subject  to  tbo  same  rules,  repila- 
tlons  and  rofittrlctlons  /is  arc  prescribed  In  law  in 
case  of  writs  of  error,  and  if  the  record  does  not 
present  any  question  of  law  for  tbe  revision  of  tbls 
court,  the  Judgment  of  the  circuit  court  must  be 
Alttrmed,  but  the  cause  cannot  be  dismissed. 

[No.  403.] 

Buhmitied  Mar.  2i,  and  Apr,  H,  1S71,     De- 
cided Apr.  17,  1871. 

APPRtVL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Kew  Yorlc. 

On  motion  to  dismiss. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  Unite^  States  for  the  southern  dis- 
trict of  New  York,  by  the  appellees,  to  recover 
for  supplies,  etc.,  furnished  to  the  steamer 
Eutaw.  A  decree  having  been  entered  in  their 
fnvor  in  that  court,  and  confirmed  by  the  cir- 
cuit court,  the  claimants  took  a  further  appeal 
to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  C.  Donolme  for  appellees. 

Messrs,  T.  M.  Wheeler  and  W.  W.  Good- 
rich for  appellant. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Cases  regularly  on  the  calendar,  whether 
broupht  here  by  writ  of  error  or  appeal,  if  with- 
in the  jurisdiction  of  the  court,  are  required  to 
b<'  hoard  when  reached  in  the  regular  call  of  the 
dofket.  ond  they  cannot  lio  heard  before  they  are 
rrnc'hod  e\r<«pt  when  they  are  advanced  by  the 
onlrr  of  the  court. 

Win-re  the  cnse  is  one  not  within  the  jurisdic- 
tion of  the  court,  the  writ  of  error  or  appeal 
may  be  disinif«sed  on  motion,  and  certain  de- 
fects in  removing  the  cause  from  the  subor- 
dinate court  into  this  court  entitle  the  party 
Mho  prevailed  in  the  court  below  to  the  same 
reniedv. 

-Motions  to  dismiss  are  non-enumerated  mo- 
tioufs.  and  they  may  be  filed  by  leave  of  court 
in  any  case  ou  the  c»ilen<lar  before  the  case  is 
renehed  in  the  re;rular  eall  of  the  docket,  and 
they  are  entitled  to  preferem*!*  on  Friday  in  each 
Meek  during;  the  sittinj?  of  the  court*  as  pro- 
140*]  vided  in  the  twtMity-seventh  *rule,  but 
they  «lo  not  pive  either  party  any  rijjht  to  be 
lienrd  upon  the  merits  of  the  controversy. 

On  the  0th  of  March,  1807,  tlie  appellws  filed 
the  lil»el  in  the  district  court  aj»ainst  the  ap- 
iMllaiits.  ns  the  owners  of  the  steamer  Eutaw. 
her  enfrine,  tackle,  apparel,  etc.,  in  a  cause  of 
action  founded  upon  contract  civil  and  mari- 
lime.  T^y  the  second  article  of  the  libel  it  is  al- 
lejied  that  the  steamer  belonged  to  the  Port  of 
New  York;  that  she  was  engajre<l  in  the  coasting 
trade;  that  in  the  months  of  Noveml>er  and  De- 
oend»er  prior  to  the  filing  of  the  libel  she  was 
in  the  Tort  of  Wilmington,  North  Carolina, 
and  that  she  was  in  neeti  of  supplies,  repairs, 
advances,  and  necessaries  for  her  voyage:  that 
the  master  of  the  steamer  applied  to  tlic  libel- 
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ants  to  make  such  repairs  and  to  furnish  such 
supplies  and  advances,  and  that  they,  the  libel- 
ants, complied  with  the  request;  and  that 
there  is  due  to  them  for  such  repairs,  supplies^ 
and  advances  the  sum  of  $4,000.  They  also  al- 
leged that  the  repairs,  supplies,  and  advance* 
were  necessary  and  proper  to  render  the  steam- 
er seaworthy  and  fit  to  perform  her  intended 
voyage,  and  that  the  same  were  furnished  on 
the  credit  of  the  steamer  as  well  as  of  tbe  mas* 
ter  and  owners. 

Process  was  served  and  the  first -named  re- 
spondent appeared  and  filed  an  answer,  in  his 
own  behalf  and  in  behalf  of  the  other  respond- 
ent with  whom  he  was  impleaded,  denying  all 
the  allegations  of  the  libel.  Subsequent  to  the 
filing  01  the  answer  an  order  was  psissed  refer- 
ring the  cause  to  a  master  to  ascertain  and  re- 
port the  amount  due  to  the  libelants.  Testi- 
mony was  taken  on  both  sides  and  the  parties 
were  heard  and  the  master  reported  that  there 
was  due  to  the  lilielants  the  sum  of  $4,140.94 
for  the  repairs,  supplies,  and  advances  made 
and  furnished,  as  alleged  in  the  lil>el.  No  ex- 
ceptions were  taken  by  either  party,  to  the  re- 
port of  the  master,  and  on  the  tHli  of  May» 
1808,  the  district  court  confirme«l  the  report 
and  entered  a  final  decree  in  favor  of  the  li- 
belants for  that  amount. 

•Dissatisfied  with  the  decree,  the  re-  [•141 
spondent  appealed  to  the  circuit  court,  where 
tne  parties  were  again  heard  upou  the  stinie 
testimony.  Apparently,  thev  were  heard  with- 
out any  new  reference  of  the  cause  and  upon 
the  general  allegation  of  the  appellant  that  the 
decree  was  erroneous  and  that  the  lilielnnts 
were  not  entitleil  to  the  damages  clainuMl  in 
the  libel  and  decree.  Different  ct>nclu»i<«is 
however,  were  formed  by  the  circuit  judge.  a« 
he  adjudgi'd  that  the  decrcK?  of  the  district 
court  should  be  aflirmed  with  costs,  and  it  is 
from  that  decree  that  the  original  respomlfnt 
appealed  to  this  court. 

Heferring  to  the  record,  it  appears  that  the 
decree  in  the  circuit  court  was  entered  on  the 
19th  of  March,  1870,  and  the  appeal  was  taken 
to  this  court  ou  the  19th  of  May  following. 
Such  an  appeal  is  not  a  supersedeas,  but  it  c:in- 
not  be  dismissed,  because  no  question  is  rai>etl 
or  presented  in  the  record  for  the  decision  ol 
this  court. 

Appeals  are  subject  to  the  same  rules,  regu- 
lations, and  i-estrictions  as  are  prescribed  in 
law  in  cnse  of  writs  of  error,  and  it  is  well -set- 
tle<l  law  that  it  is  no  suttieient  cause  to  dis- 
miss a  writ  of  error  that  the  record  does  not 
present  any  question  of  law  for  the  revision  of 
this  court,*  as  the  writ  of  error  when  sued  out 
under  the  22d  section  of  the  judiciary  act 
brings  up  the  whole  record,  and  it  is  the  right 
of  the  plaintiff  in  error  to  be  heard  and  have  an 
opportunity  to  show,  if  he  can,  that  there  is 
error  in  anv  part  of  the  record.  Minor  v.  Til- 
lotsnu,  1  How.  288:  2  Stat,  at  L.  244. 

When  a  cause  is  brought  here  upon  a  writ  of 
error  sued  out  imder  that  section,  and  all  the 
.prociKHlings  are  regular  and  correct,  the  jn«l^- 
ment  of  the  circuit  court  must  be  attirmtMl, 
but  the  cause  cannot  be  dismissed  although 
there  is  no  question  presented  in  the  record  for 
revision.  Taylor  v.  Morion,  2  Black,  484.  17 
L.  ed.  278:  Sumlam  V.  Williamson,  20  How. 
440,  15  L.  ed.  083. 
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Apply  that  rule  to  the  ease  before  the  court, 
and  it  is  clear  that  the  motion  must  be  denied, 
142*]  and  it  is  equally  *clear  that  appeals  in 
that  respect  are  subject  to  the  same  rules, 
regulations  and  restrictions  as  are  prescribed 
in  law  in  case  of  writs  of  error.  Appeals  of  the 
kind  are  usually  regarded  as  brought  for  delay, 
and  it  may  become  necessary  to  amend  the 
fteoond  article  of  the  23d  rule  so  that  ten  per 
cent  damages  shall  be  allowed  in  addition  to 
the  interest  provided  for  in  the  first  article  of 
that  rule. 

Uotion  denied. 


JOSIAH  A,  NOONAN,  Plff.  in  Err^ 

V. 

ALFRED  R.  BRADLEY,  Administrator  of  J.  B. 
Lee,  Deceased,  Use  of  Orson  Towsley,  Exr. 

(See  S.  C.  10  Wall.  121-129.) 

Foreign  tidministrator  may  he  substituted  as 
appellee — power  of  this  court  to  review  its 
oicn  judgments. 

Where  the  appellant  dies  after  an  appeal  Is  taken 
the  administrator  of  the  domlcll  where  the  intes- 
tate resided  at  bis  decease,  may  be  admitted  as  the 
appellee  in  this  court,  although  appointed  in  a 
dmerent  state  from  that  In  which  the  action  was 
commenced. 

This  court,  subsequent  to  the  term  when  a  final 
jQdgment  or  decree  Is  rendered,  possesses  no  power 
to  review  such  Judgment  or  decree,  and  has  no 
power  to  review  Its  decision  in  a  case  at  law  or 
la  equltjr. 

[No.  112.] 

Argued  Apr,  14,  1871.     Decided  Apr,  17,  1871. 

MOTION  to  admit  Thomas  L.  Ogden  as  ad- 
ministrator of  John  B.  Lee,  deceased,  and 
that  the  clerk  be  directed  to  certify  to  the  court 
below  that  the  suit  had  abated  under  rule  15  of 
thi8  court. 

A  bill  for  a  mortgage  foreclosure  was  filed 
by  one  Lee  in  the  United  States  district  court 
(with  circuit  powers)  in  Wisconsin  in  1859.  A 
decree  was  entered  ordering  a  sale  upon  the 
mortgage  and  a  personal  judgment  against  the 
mortgagor,  Noonan,  for  the  deficiency,  if  any. 
Noonan  took  an  appeal  to  this  court.  Upon 
the  hearing  in  this  court,  Lee  having  died  in 
the  meantime,  and  Bradley  having  appeared  as 
administrator,  that  part  of  tlie  decree  which 
gave  personal  judgment  for  the  deficiency  was 
reversed.     17  L.  ed.  279. 

Bradley's  appointment  as  administrator  was 
made  in  New  York,  where  Lee  resided  at  his 
decease.  Suit  having  been  subsequently  brought 
in  Wisconsin  by  Bradley,  in  a  proper  action  for 
that  purpose  upon  the  bond,  to  recover  the  de- 
ficiency which  this  court  had  considered  im- 
proper to  be  allowed  in  the  foreclosure  suit, 
the  case  came  to  this  court  upon  appeal,  where 
it  was  decided  that  Bradley  was  not  authorized 
to  sue  as  administrator  in  the  state  of  Wiscon- 
Fin,  not  having  been  appointed  in  that  state. 
19  L.  ed.  759. 

Upon  the  strength  of  that  decision  this  mo- 
tion was  now  made  to  annul  the  decision  of 
this  court  in  the  first-mentioned  case,  and  de- 
clare the  appeal  therein  abated  upon  the  death 
of  Lee,  thus  leaving  in  full  force  the  decision 
of  the  court  below  decreeing  personal  judgment 
for  the  deficiency. 
12  Wall. 


Messrs,  J.  B,  Brown  and  N.  J.  Emmons, 
for  motion: 

The  bond  and  mortgage  were  assessed  in  Wis- 
consin, to  which  Bradley,  as  administrator  in 
New  York,  had  no  riplit. 

The  letters  of  administration  to  Ogden  made 
him  the  sole  legal  representative  of  the  de- 
ceasetl  in  this  case.    A'oonaii  v.  Bradlri/,  supra. 

Ogden,  akhough  a  citizen  of  the  same  Htate 
with  Noonan,  had  a  right  to  prosecute  the  suit 
in  this  court.  Clarke  ▼.  Mlathewson,  12  Pet. 
164. 

Rule  15  directs:  First,  that  the  legal  repre- 
sentative of  the  deceased  party  may  voluntarily 
appear,  and  the  case  progress;  second,  that  the 
opposing  party  may,  by  order  of  court,  and 
publication,  compel  the  appearance  or  proceed 
as  if  he  had  app>eared,  if  the  appellee  is  dead; 
and  third,  that  in  case  the  legal  represontative 
of  the  appellee  does  not  appear  and  the  appel- 
lant neglect  for  a  certain  term  to  taico  the  or- 
der and  notice  under  the  rule,  then  his  appeal 
abates. 

This  does  not  mean  that  any  stranger  may 
intrude  himself  into  tlie  case,  and  the  opposite 
party  may  avail  himself  of  such  appearance  to 
avoid  adopting  the  »teps  provided  by  the  rule 
for  bringing  in  the  legal  representative.  But 
the  appellant  is  bound  to  know  that  the  real 
representative  does  api>ear.  or  to  obtain  the 
order  and  advertise.  iri7«0)»  v.  Coil  man,  3 
Cranch,  207. 

This  appeal  has  abated  under  the  rule,  un- 
less there  is  something  in  the  relations  l)ot\v(»en 
the  administrator  in  New  York  and  the  on«*  in 
Wisconsin  to  prevent  the  operation  of  tlie  rule. 

Barribeau  v.  Brant,  17  How.  43,  15  L.  ed.  34; 
Phillips  V.  Preston,  11  How.  294. 

We  suppose  we  need  hardly  cite  authorities 
to  the  effect  that  the  adjudication  of  a  court, 
no  matter  how  high  its  authority,  in  a  personal 
or  real  action,  can  be  binding  only  upon  parties 
and  privies. 

It  is  evident  that  had  Bradley  not  appeared, 
or  appearing,  had  Noonan  successfully  con- 
tested liis  right  to  the  order  of  substitution, 
Ogden  would  now  be  o>nicr.  ns  administrator, 
of  the  decree  in  personam  against  Noonan,  and 
also  that  the  appeal  would  have  abated  under 
rule  15. 

The  Supreme  Court  of  the  United  States,  in 
Staeif  V.  Thrasher^  6  How.  44.  decided  that  the 
administrators  appointed  under  the  authority 
of  different  states  hold  by  different  and  inde- 
pendent titles. 

The  cases  referred  to  establish  the  fact  that 
Ogden  could  not  be  the  successor  of  Bradley  nor 
avail  himself  of  any  judgment  or  proceeding 
in  Bradley's  favor;  and  also  that  he  could  not 
be  injured  by  any  proceeding  against  Bradley. 

He,  therefore,  is  now  owner  of  the  do»?ree  in 
personam  by  Noonan,  afTected  only  by  rule  15 
of  this  court  abating  the  appeal.  We  ar<»  sat- 
isfied to  rely  upon  tlie  decisions  of  this  court, 
but  will,  notwithstanding,  cite  the  following 
authorities : 

Brodie  v.  Bicklejf,  2  Rawie,  431 ;  Story.  Confl. 
L.  par.  522;  Borden  v.  Borden,  5  Mass.  07; 
Chapman  v.  Fish,  6  Hill,  554. 

That  Ogden,  although  not  named  in  the  rec- 
ord, has  the  right  to  make  the  motion,  as  a 
matter  of  practice,  we  cite  Cleveland  v.  Cham-- 
berlain,  I  Black,  419,  17  L.  ed.  93. 
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Supreme  Court  of  the  United  States. 


Dec.  Term, 


Messrs,   Matt.   H.   Carpenter   and   J,   P. 

Walker,  for  Xounan,  op|>0!>ed. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Particular  roforonce  to  the  nature  of  the  con- 
troversy and  the  prior  adjudicatioas  in  respect 
to  the  same  are  indi.Hpoiisnble  in  order  that  the 
motion  and  the  efTect  of  it,  if  granted,  may  be 
pro])(M'ly  understood. 

Xoonan,  on  the  first  day  of  October,  1855. 
purcliusfd  of  Lee  ct»rtain  real  estate,  situated 
in  Wisconsin,  by  deed  of  warranty,  and  gave 
his  bond  for  the  purchase  money,  conditioned 
to  pay  $4,000  in  four  (M|ual  annual  instalments, 
with  interest,  and  gave  a  mortgage  on  the 
premises  to  se<Mire  the  payments  as  speciticnl  in 
the  bond:  and  the  mortgage  also  contained  a 
stipulation  that  upon  any  tlefault  on  the  part 
of  the  mortgagor  in  making  the  payments,  in- 
cluding the  interest  and  taxes  as  well  as  the 
principal,  the  whole  of  the  mortgage  debt,  with 
interest,  should,  at  the  option  of  the  mortgagee', 
become  due,  and  shouhl  be  collectible  on  de- 
7nan<l. 

At  the  time  the  conveyances  were  executed, 
the  premises  were  in  the  possession  of  one  John 
J.  Orton.  holding  the  ^ame  adversely  to  the 
grantor,  in  co!isei|uence  of  which  the  grantee 
re<|uired  from  the  grantor  an  agreement  to  the 
effect  that  if  the  title  failed  the  bond  should 
not  l»e  enforced,  and  that  if  any  encumbrances 
oxiste<l  on  the  premis(>s  the  amount  of  the  same 
should  be  deducted  from  the  stipulated  consid- 
eration. 

On  the  4th  of  yUxroh,  IR.'iO,  Lee  filed  a  bill  in 
125*]  e«|uity  in  *the  «Iistrict  court  of  the 
T'nitcnl  Statis  for  that  district.  ^'XeiciNing  cir- 
cuit court  powers,  setting  forth  that  tlie 
grantee  and  mortgagor  ha<l  not  paid  eithei 
priiu'ipal  or  interest  of  the  mortgage  debt;  that 
lie,  the  complainant,  had  notitieil  tlie  party  that 
he  clainiiMl  that  tlw  whole  debt  ha<l  l»eeonu^  due. 
and  praying  for  a  *^i\\v  of  the  mintgaged  prem- 
ises, the  payment  of  the  mortgijgc  debt,  and  for 
general  relief. 

Such  ])roreeding^  were  Inul  in  the  cause  that 
the  c<»urt  remleretl  a  final  decree  in  the  same, 
the  court  finding  that  the  sum  of  .$5,207.20  was 
due  to  the  grantor  and  mortgagee  of  the  said 
preniiM's.  and  the  decree  also  directed  the  sale 
of  tho  premises,  the  |)aynient  of  the  mortgage 
debt,  ami  that  the  surplus,  if  any,  should  Iro 
brought  into  court ;  tljnt.  if  the  mon(»ys  arif^ing 
from  the  sale  were  insullicient  to  pay  the  mort- 
jrage  th'bt.  interest  and  conts.  tln'  marshal,  in 
his  report  of  the  sale,  should  speeify  the  amount 
of  the  «le(iei«'ney,  and  that  the  respondent  ^liould 
pay  the  cieliciency  with  interest,  "and  that  the 
coinpliiinant   may  have  execution  thereftir.'* 

From  that  decriH»  the  respondent  appealed  to 
this  court,  and  at  the  December  term.  1S(»(J.  the 
4ip|K»al  was  «luly  entered  here  on  the  calendar. 
When  the  cause  was  reached  the  parties  were 
heard,  and  this  court  decitled  that  the  com- 
plainant, u])on  the  pro«»fs  exhibitiHl.  was  enti- 
tled U)  a  decree  for  the  whole  amount  of  the 
mortgage  tlebt  by  virtue  of  the  sp<*cial  stipula- 
tion in  the  mortgage,  although  one  of  the  in- 
stalinentK.  according  to  the  terms  of  the  bond, 
was  not  due  when  the  bill  was  filed.  Pursuant 
to  that  decision  the  court  allirmed  that  part  of 
the  decree;  but  the  court  also  decided  that  in 
280 


the  absence  of  a  rule  of  the  court  conferring 
such  authority  the  court  below  could  not  enter 
a  decree  in  such  a  case,  that  the  complainant 
should  have  execution  for  the  balance  found  to 
be  due  to  him  over  and  above  the  proceeds  of 
the  sale,  and  li'versed  that  part  of  the  decree. 
\ootian  V.  Lee,  2  Ulack,  601,  17  L.  ed.  279; 
rule  04. 

Pending  the  appeal,  however,  and  before  the 
parties  were  heartl  in  this  court,  to  wit,  on  the 
7th  of  February,  lS<i2,  •the  death  of  the  [•126 
respondent,  John  B.  Lee,  was  suggested,  and  on 
motion  leave  was  granted  that  the  appearance 
of  Alfred  F.  R.  Bradley  might  be  entered  as  ad- 
ministrator of  the  estate  of  the  deceased,  and  he 
was  admitted  as  apnellee  in  the  case.  Doubts 
arising  as  to  the  validity  of  the  title  ac(piire<l 
by  Xoonan  from  his  grantor,  he  commenced  an 
action  of  ejectment  in  the  state  court  against 
John  J.  Orton,  the  party  in  possession  at  the 
date  of  the  conveyances,  and  gave  notice  to  his 
grantor  that  he  might  appear  and  defeml  the 
title  to  the  premises.  Lee  aceordin;rly  etn- 
ployed  counsel,  but  the  deei^ion  of  the  stale 
court,  rendered  in  Januarv.  isri.3.  wa*  tln^t  the 
party  in  possession  was  seised  in  fee  of  the 
premises. 

Both  parties  concede  that  Lee.  when  he  died, 
was  domiciled  in  New  York,  and  that  Bradley 
was  dulv  appointed  administrator  by  the  pr4»per 
tribunal  in  that  state.  When  Lee  died  he  aNo 
had  elTeets  of  value  in  Wisconsin:  and  in  Feb- 
ruary, 1805,  the  party  who  tiled  the  motion. 
Thomas  L.  <)g<len,  was  duly  ajipninted  atlmin- 
istrator  of  tluwe  efTects  by  the  proper  tribunal 
having  jurisdieti<»n  of  the  matter  in  that  state. 
On  the  0th  day  of  Septend)er,  ISraJ,  Bradley,  as 
administrator  of  the  estate  of  .Tohn  B.  Le4*.  de- 
e<  a>ed.  eonnnene«'d  an  actinn  of  debt  against 
dosiah  A.  Noonan.  counting  on  the  before  m«Mi- 
tioned  bond  given  by  the  lattt'r  to  the  <lecedent, 
for  the  purehase  money  of  th«*  said  real  e-iate, 
as  more  fullv  set  forth  in  the  ree<ird.  ^oointn 
v.  Uindlctj,  !)'\Vall.  mm,  10  L.  cd.  7.>!). 

Three  ih-fenses  were  set  up  by  the  defendant 
to  the  suit:    (1)  That  the  idaintiif  was  not  and 
never  had  been  administrator  of  the  estate  of 
the  deceased;  (2)  that  the  deceased,  at  the  linu? 
of  his  death,  had  elTects  in  that  state,  among 
which  was  the  bond  in  suit,  and  that  the  de- 
fendant was  duly  apptn'nted  administrator   of 
those  effects,  and  that  the  letters  issued  to  the 
]daintitL  as  a])plied  to  the  cause  of  acti«)n  in 
the   declaration    mentioned,   were  void   and   of 
no  elTect:  (.'i)  that  the  title  to  the  premises  had 
failed,  the  plea  setting  up  the  judgment  in  tUe 
eji'Ctment  suit  rendered  in  the  state  court. 

•To  the  several  pleas  the  plaintitT  de-  l*12T 
murred.  and  judjrnient  was  rendered  ag-ainst 
the  defendant  for  the  sum  of  $7,589.75,  and  tlic 
defendant  apiicaled  to  this  court,  where  tlie 
judgment  of  the  circuit  court  was  reversed,  tlie 
court  holding  that  an  administrator  appointcnl 
in  one  state  cannot,  by  virtue  of  such  an  .ap- 
pointment, maintain  an  action  in  another  state, 
in  the  absence  of  a  statute  of  the  latter  st;%t«* 
giving  efl'ect  to  that  appointment,  to  enforce  an 
obligation  due  his  intestate. 

Based  on  the  conclusion  announced  in  tliat 
case,  the  proposition  of  the  partj'  submitting 
the  motion  is,  that  all  the  proceedings  in  t,He 
case  first  mentioned,  subsequent  to  the  time 
when  the  death  of  the  respondent  in  that  ««\iit 
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was  suggested,  were  Irregular ;  that  the  admin- 
iftrator  appointed  by  the  tribunal  of  the  juris- 
diction where  tlie  intestate  had  his  domicil  at 
his  decease  was  improperly  admitted  as  apj>el- 
lee.  and  that  the  final  decree  in  the  case  should 
be  sot  aside,  and  that  a  decree  or  order  should 
!«  ent«'red  that  the  suit  abated  at  the  death  of 
the  apiKjllec  in  the  appeal,  and  that  the  clerk 
here  should  be  directetl  to  transmit  a  certificate 
to  that  effect  to  the  court  below. 

Apart  from  the  novel  character  of  the  mo- 
tion and  the  grave  doubts  which  arise  whether 
tlw  proposed  certificate,  even  if  the  party  is  en- 
tith-d  to  a  remedy,  is  an  appropriate  process 
to  be  si'ut  from  an  appellate  to  a  subordinate 
tribunal,  the  court  is  of  the  opinion  that  the  re- 
liof  sou*rht  in  the  case  cannot  be  granted,  and 
that  the  motion  must  be  denied  upon  thrpc 
jfl-ounds,  cither  of  which  is  a  compU'te  and  sat- 
i^fjictory  answer  to  the  application.  They  are 
us  follows: 

1.  That  the  administrator  of  the  domicil 
irlure  the  intestate  resided  at  his  decease  was 
UrojM'rly  admitted  as  the  app«*llee  in  the  cnse, 
Ik-cuum'.  at  that  time,  no  ancillary  atlministra- 
tion  had  Invn  granted  in  the  state  of  Wiscon- 
sin. 

Admitted,  as  he  was,  without  objwtion  from 
thr  appellant,  it  may  well  Ik?  doubte*!  whether 
128*1  the  appellant  in  this  ease,  •inasmueh 
as  liis  appointment  bears  date  subse<]uent  to 
thoM'  proceedings,  can  l)e  permitted  to  inter- 
vene, in  the  absence  of  fraud,  for  the  purpose 
of  Hi'ttiiig  aside  what  had  passed  in  rem  judi- 
ratam  before  he  was  appointed,  but  the  court 
is  not  inclined  to  rest  its  decision  upon  that 
ground,  as  the  statute  of  the  state  authorizes 
foreijm  executors  and  administrators  to  sue  in 
the  courts  of  the  state,  in  cases  where  no  ex- 
pcutor  or  administrator  of  the  estate  of  the  de- 
redi-nt  has  l»e<»n  appointed  in  the  state.  Sess. 
Acts  IKCiO.  p.  24. 

Rcs|Kmsive  to  that,  it  may  be  suggested  that 
the  right  so  conceded  is  subjci't  to  the  condi- 
tion that  siu'h  representative  party  has  filed  in 
the  probate  court  an  authenticated  copy  of 
his  appointment,  but  it  is  a  suflicient  answer 
to  that  suggestion  in  this  case  to  say  that 
nothing  api>ears  in  the  record  to  show  that  the 
cfindition,  if  it  Ite  one,  was  not  fulfilled,  and 
the  court  is  of  the  opinion  that  a  compliance, 
under  the  circumstances  of  this  case,  must  be 
presumed,  ns  the  record  shows  that  this  court 
passcil  an  order  that  the  appearance  of  the  ad- 
ministrator be  entered  and  *'that  the  said  ad- 
ministrator be  and  hereby  is  made  the  appellee 
in  this  case." 

2.  Grant  that  an  administrator  appointed  in 
one  state  cannot,  by  virtue  of  such  an  appoint- 
ment, maintain  an  action  in  another  state  un- 
less so  authorized  by  statute,  still  it  does  not 
follow  that  the  proceedings  in  this  case  were 
irregular,  as  the  suit  was  commenced  by  the 
appellee  in  his  lifetime  and  was  prosecuted  by 
him  in  the  court  below  to  a  final  decree,  and 
from  that  decree  the  respondent  appealed  to 
this  court.  All  these  proceedings  took  place 
while  the  intestate  was  in  full  life,  and  it  ap- 
p4*ars  that  the  appeal  was  pending  in  this  court 
at  the  time  that  his  death  was  suggestetl,  and 
that  the  administrator  appointed  in  the  juris- 
diction of  the  decedent's  domicil  was  admitted 
as  tlio  appellee  by  the  order  of  the  court,  as  be- 
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fore  explained.  He  did  not  commence  the  suit, 
and  as  he  was  the  only  administrator  appoint- 
ed, the  court  is  of  the  opinion  that  he  was  a 
competent  party  to  appear  and  support  the 
decrt»e. 

^"3.  Suppose,  however,  that  neither  of  [*129 
those  propositions  U  correct,  still  the  court  is 
of  the  opinion  that  the  motion  must  Ik*  denied, 
as  this  court,  subsequent  to  the  term  when  a 
judgment  or  decree  is  remlered,  possesMcs  no 
power  to  review  its  oA^-n  final  judgments  or  de- 
crees. When»  the  merits  of  a  case  are  decided 
in  the  circuit  court  and  the  decree,  on  appeal, 
is  reversed  in  this  covit.  and  the  mandate  of 
the  court  is  sent  down,  directing  the  court  be- 
low to  execute  the  decn'c,  it  is  \\v\]  settle<l  law 
that  it  is  too  late  to  call  in  question  the  juris- 
diction of  the  sulwirdinate  court.  Shillrrn  v. 
.1/r/;/,  (i  ('ranch,  207.  Re|»eate<l  decisions  of 
this  court  have  establisluHl  the  rule  that  a 
final  judgment  or  (h»cree  of  this  ccairt  is  con- 
clusive ujion  the  parties,  and  that  it  cannot  be 
re-examined  at  a  subse<|uent  term,  as  there  is 
no  act  of  Congress  which  confers  any  such  au- 
thority. Martin  v.  Iluntn\  1  Wheat.\355.  Sec- 
ond a))peals  or  writs  of  error  are  allowed,  but 
the  rule  is  universal  that  they  bring  up  only 
the  proceeilings  sid>se<iuent  to  the  mandate,  and 
do  not  authorize  an  inqifiry  into  the  merits  of 
the  original  judgment  or  dwree.  Reliearings 
are  never  grante<l  where  a  ♦\U7J  de<;ree  has  l»een 
entered  and  the  mandate  sent  down,  unless  the 
application  is  made  sft  the  same  term,  except 
in  cases  of  friud.  Brotrdrr  v.  Mr.Xrlhur,  7 
Wheat.  .58;  The  tsnnia  Maria,  10  Wheat.  442. 
Appellate  power  is  exercised  over  the  proceed- 
ings of  subordinate  courts,  and  not  on  those  of 
the  appellate  court,  and  the  express  de<-iMion  of 
this  court  in  several  cases  is  that  the  court 
has  no  power  to  review  its  decisions,  whether 
in  a  case  at  law  or  in  equity,  and  that  a  final 
decree  in  e<|uity  is  as  conclusive  as  a  judgment 
at  law.  yVash.  Rridqc  Co.  v.  Kteirart,  .3  Row. 
424:  Ex  parte  Hihhald  v.  U.  S.  12  Pet.  402? 
T'rrA-  v.  f^anderson,  18  How.  42,  15  L.  ed.  2fi2. 
Other  cases  to  the  same  effect  might  be  re- 
ferred to.  but  it  does  not  seem  to  be  necessary, 
as  the  views  of  the  court  from  its  organization 
to  the  present  time  appear  to  have  been  uni- 
form and  consistent,  as  is  sufiiciently  exempli- 
fied by  the  cases  to  which  reference  is  made* 

Motion  denied. 


FREDERICK   R.   FOWLER  et   al,   Plffs.  in 

Err., 

V. 

WILLIAM  RATH  BONE  et  ol. 
(See  8.  C.  12  Wall.  102-121.) 

General  average,   hy  stranding   vessel — roZtin- 
tary  stranding — fact  for  jury. 

Where  a  ship  Is  voluntarily  rno  ashore  to  avoid 
capture,  founderlnjr.  or  shipwreck,  and  she  Is  after- 
wards recovered  so  as  to  In*  able  to  perform  her 
voyage,  the  loss  resulting?  from  the  stranding?  Is  to 
be  made  good  by  general  avera^  contribution. 

Note. — Orncral  arcrnar — see  notes  to  10  L.  ed. 
U.  8.  186 :  20  C.  C.  A.  tiTu. 

Lo9M  hp  roluntarff  Mtrnndinp  of  vessel  i»  f»T^  is 
suhfect  uf  ficucrnl  avcrafje. 

Stranding  Is  where  a  ship  takes  irround.  not  Id 
the  ordinary  sense  of  navigation,  but  by  accident. 

281 


102-121 


Sttpbemb  Coubt  of  the  United  States. 


Dec.  Tebk» 


Where  a  ahlp  aud  cargo  were  becoming  sul^ 
merged  in  deep  water,  and  the  master  BtrandeS 
the  ship  In  shoal  water,  to  save  It  and  the  cargo 
from  Increased  expenses,  this  was  a  Toluntary 
stranding  within  tne  meaning  of  the  commercial 
law 

Facts  found  by  a  Jury  cannot  be  reexamined  In 
this  court. 

Whether  the  cargo  was  damaged  by  the  stranding 
or  by  the  antecedent  peril  of  the  sea  was  a  ques- 
tion of  fact  for  the  Jury. 

[No.  141.] 

Argued  Apr,  11,  1S71,    Decided  May  1,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  histonr  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Mrl  James  *C.  Carter,  for  plaintiffs  in 
error : 

If  the  actual  sinking  or  stranding  of  the  ship 
Onoiza  was,  under  the  particular  circum- 
stances, the  direct  result  of  voluntary  agency, 
rather  than  of  the  action  of  the  elements,  and 
was  other  and  diflferent  from  the  one  impend- 
ing at  the  time  the  voluntary  resolution  was 
taken,  the  case  is  one  for  general  average. 
But,  if  it  was  substantially  the  same  strand- 
ing as  the  one  impending,  and  modified  by  the 
voluntary'  act  only  in  some  incidental  and  im- 
material* respects,  then  it  is  a  case  for  particu- 
lar average.     Phil.  Ins.,  S  1313. 

It  is  simply  ascertaining  which  is  the  pre- 
dominating and  principal  cause  of  the  loss. 

Phil.  Ins.  §§  1132-1136;  2  Pars.  Ins.  620. 

The  question  thus  stated  is,  undoubtedly,  in 
its  nature^  one  of  fact,  and  not  of  doctrine ;  but 
where,  as  in  the  present  case,  there  is  no  dis- 
pute about  the  facts,  the  question  becomes 
practically  one  of  law.  When,  from  uncontra- 
dicted evidence,  there  is  but  one  inference 
which  can  properly  be  drawn,  the  court  is  to 
draw  that  inference. 

Chandler  v.  Von  Roeder,  24  How.  224,  16  L. 
ed.  633. 

The  decisions  in  the  following  cases  were,  in 
effect,  that  the  strand ings  were  not  substan- 
tinliy  the  same  but  different;  and  that  the  re- 
spects in  which  they  differed  were  such  as  to 
give  to  the  losses  the  character  of  general 
jivorage. 

Sims  v.  Ourney,  4  Binn.  613;  Barnard  v. 
Adams.  10  How.  270. 


Tlie  ship  had  received  her  death  wound  from 
the  direct  action  of  the  ice,  and  was  actually 
on  her  way  to  the  bottom  at  the  time  the  res- 
olution was  taken  to  run  her  upon  the  flats. 
£ver3rthing  that  followed  the  cutting  through 
her  bows  by  the  ice,  was  the  immediate  conse- 
quence of  that  accidental  disaster. 

In  this  operation  she  was  exposed  to  no  new 
peril  whatever. 

The  ordinary  duty  of  the  ship-owner,  repre- 
sented by  the  master,  is  to  navigate  the  ship; 
not  to  run  her  ashore.  It  is  to  prosecute  tne 
adventure,  not  to  put  a  premature  end  to  it.  A 
claim  for  a  general  contribution  cannot  be 
founded  upon  any  act  of  the  master  in  the 
course  of  this  ordinary  duty.  Shippers  of 
goods  have  the  right  to  all  this.  It  is  in  the 
bargain  and  they  pay  for  it.  The  presence  of 
an  overwhelming  peril  may  make  it  best  for 
the  interests  of  all,  treated  as  a  unit,  to  depart 
from  mere  navigation  and  strand  the  ship.  This 
is  something  beyond  what  any  one  of  the  in- 
terests has  a  right  to  require  of  the  ship,  and 
is,  therefore,  outside  the  ordinary  duty  of  the 
master.  The  true  foundation  of  the  doctrine 
of  a  general  contribution,  in  cases  of  voluntary 
stranding  lies  in  thesp  considerations.  But 
when,  as  in  the  case  at  bar,  the  actual  opera- 
tion of  an  accidental  cause  has,  of  itself, 
already  put  an  end  to  the  business  of  navigat- 
ing the  ship,  all  the  master's  ordinary  duties 
are  not  at  an  end.  It  is  still  his  duty  to  do  all 
in  his  power  to  save  what  he  may  of  the  in- 
terests confided  to  his  charge;  and  will  it  be 
pretended  that  when  his  ship  is  sinking,  and  it 
18  in  his  power  to  mitigate  the  consequences  of 
such  sinkmg  by  working  his  ship  into  shallower 
water,  it  is  not  his  duty  to  do  so? 

Conceding  for  the  moment,  and  for  the  sake 
of  the  argument,  that  there  was  some  evidence 
to  go  to  the  jury  upon  the  point  whether  the 
actual  submersion  was  different  from  the  one 
impending,  and  in  consequences  of  the  injuries 
from  the  ice,  the  learned  judge  did  not  submit, 
but  refused  to  submit,  that  question  to  the 
jury;  and  that  issue,  therefore,  which  is  the 
material  one  in  the  case,  has  never  been  tried. 

The  learned  judge  made  the  question  of  lia- 
bility for  a  general  contribution  turn  entirely 
upon  these  three  points: 

First.  Whether  the  master  ran  the  ship  upon 
the  flats  for  the  purpose  of  diminishing  the 


or  the  force  of  the  wind  or  sea,  and  remains  sta- 
tionary for  some  time.  It  is  not  stranding  to  strike 
a  rock  or  stump  wlilrh  occasions  only  an  Instnn- 
tanooiis  stoppage.  I^ko  v.  Columbus  Ins.  Co.  1.^ 
Ohio.  4S.  42  Am.  Dec.  188 ;  Bishop  v.  Pentland.  7 
Barn.  &  C.  219 ;  Wells  v.  llopwood,  8  Barn.  &  Ad. 
20. 

Where  a  vessel  Is  voluntarily  run  ashore  with  the 
Intent  to  preserve  the  ship  and  cargo,  as  far  as 
possible,  nnd  tlir*  vessel  is  In  consequence  lost,  the 
loss  is  to  be  repaired  by  general  average.  Gray  v. 
Wain.  2  Sore.  &  U.  229.  7  Am.  Dec.  «U2 :  Mnl. 
Safety  Ins.  Co.  v.  Cargo  of  Brig  George,  Olcott,  89 ; 
2  Browne.  190 :  6  Mass.  12.'» ;  4  Binn.  513 ;  O'Con- 
nor V.  Ocean  Star.  1  Holmes.  248. 

There  is  no  difference  between  a  partial  and  a 
total  loss,  occasioned  by  a  voluntary  stranding, 
both  being  equally  cases  of  general  average.  Colum- 
bian Ins.  Co.  V.  Ashley.  38  U.  8.  (13  Pet.)  .343: 
Rims  V.  Gurnoy.  4  Binn.  573:  Caze  v.  Rellly.  3 
Wash.  298 ;  0*(  onnor  v.  Ocean  Star.  1  Holmes.  248. 

It  Is  the  settled  law  that  the  case  is  one  for  gen- 
eral averace  although  the  ship  was  totally  lost,  if 
the  stranding  was  voluntArr  and  was  designed  for 
the  common  safety  and  resulted  in  saving  the  cargo. 
The  Star  of  Hope.  9  Wnli.  2a2.  1!»  L.  ed.  <;:{s : 
pntnnrd  V.  Adams.  10  How.  270,  13  L.  ed.  417; 
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Patten  v.   Darling,  1  Cliff.  254;  Bales  of  Cotton, 
8  Blatchf.  221. 

General  average  covers  a  loss  by  a  voluntary  cut- 
ting of  the  cables  of  a  vessel  at  anchor  and  running 
her  ashore  as  the  best  means  of  saving  life  and 
property.  Reynolds  v.  Ocean  Ins.  Co.  22  iMcU  I'H  : 
(Ireeley  v.  Tremont  Ins.  Co.  9  Cush.  419;  33  Am. 
Dec.  727. 

Wliere  the  vessel  Is  accidentally  stranded  In  the 
course  of  her  voyage,  and  Is  got  off  and  completes 
her  voyage,  the  expense  of  getting  her  off  is  one  to 
he  borne  by  general  average.  Bedford  Com.  Ins. 
Co.  V.  Parker.  2  Pick.  1,  13  Am.  Dec.  388:  Mc- 
Andrews  v.  Thatcher.  3  wall.  347,  373.  18  L.  ed. 
155;  Giles  v.  Eagle  Ins.  Co.  2  Met.  143;  Gage  r. 
Llbby,  14  Allan.  269. 

A  vessel  chased  by  an  enemy's  frigate,  and  cai>- 
ture  deemed  inevitable,  was  run  ashore  and  there- 
by a  large  part  of  the  cargo  saved,  after  which  the 
enemy  burned  her,  held  a  case  for  general  average. 
Caze  V.  Relllv,  3  Wash.  298. 

If  a  vessel  at  anchor  is  dragging  towards  the 
shore  In  a  gale,  in  Imminent  danger  of  beating  to 
pieces  on  rocks  before  reaching  shore,  and  the  mas- 
ter slips  the  cable  and  allows  her  to  be  thrown  on 
the  Iteach.  thereby  saving  the  cargo,  this  Is  a  gen- 
eral  average  loss.    Sturgis  v.  Cary,  2  Curt.  .'>9. 
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damages  and  expenses  of  raising  and  saving 
sliip  and  cargo. 

Seeond.  Whether,  in  so  doing,  the  peril  to  the 
ship  was  increased. 

Third.  Whether,  by  so  doin^,  the  damages 
and  expenses  of  saving  and  raising  the  ship  and 
caigo  were  diminish^.    • 

This  was  a  total  failure  to  present  the  true 
<]uestion.  These  three  inquiries  might  each  be 
answered  in  the  aflirniative,  and  yet  the  actual 
stranding  or  submersion  be  only  an  unsubstan- 
tial, inconsiderable  and  immaterial  modification 
of  the  stranding  or  submersion  originally  im- 
})ending. 

But  even  if  the  proposition  itself,  of  the 
learned  judge,  had  been  sound  as  a  general 
principle  of  law,  it  was  error  to  submit  it  to  the 
jury.  There  was  no  evidence  in  the  case  war- 
ranting the  submission  of  such  a  proposition  to 
the  jury. 

1.  The  le.imed  judge  himself  recognized  the 
necessity  of  the  condition  that  the  [yevW  to  the 
ship  should  have  been  increased  by  the  master*s 
Toluntai^'  action.  He  made  that  a  turning 
point  with  the  jury.  But  there  was  not  only 
no  evidence  of  such  increase  of  peril,  but  the 
contrary  wns  distinctly  proved  by  the  plaintitrs 
own  witnesses. 

Tla»  only  suggestion  of  any  increase  of  peril 
wu$  the  claim  by  the  pluintiiTs  below,  that  the 
buttom  where  the  shi|»  actually  took  tlie  ground 
was  difTerent  from  the  bottom  where  it  lay  at 
anchor,  it  being  uneven  in  the  former  place. 
But  the  only  evidence  of  this  is  the  conjecture 
of  the  witnesses  Wcstervelt,  Story,  and  Mackie, 
neither  of  whom  had  seen  or  knew  anything 
al)out  the  locality  of  the  disaster. 

Messrs,  S.  P.  NasH  and  £.  H.  Owen,  for  de- 
fendants in  error: 

The  question  whether  the  facts  showed  a  case 
of  voluntary  stranding  which  entitled  the  vessel 
to  claim  contribution  for  the  damages  thereby 
caused,  is  presented  by  the  charge  of  the  court 
b«»low,  that  if  the  jury  "should  find  that  the 
ship  and  cargo  were  exposed  to  a  common  peril 
of  sinking  and  becoming  submerged  in  deep 
waier;  and  that  the  expenses  of  raising  and 
saving  them  from  such  place  would  have  l)een 
greater  than  if  stranded  in  shoal  water:  and 
that  the  master,  to  save  the  ship  and  cargo 
from  such  increased  expenses,  ran  the  ship  on 
the  flats,  and  so  stranned  her  in  shoal  water, 
and  thereby  increnped  the  peril  to  the  ship  and 
diminished  the  damages  and  expenses  of  saving 
the  ship  and  cargo,*'  then  there  was  a  voluntary 
stranamg,  which  entitled  the  ship  to  recover  in 
general  average. 

This  instruction  was  in  accordance  with  the 
law,  as  well  settled  in  the  Federal  courts. 

Ins.  Co,  V.  Ashhy,  13  Pet.  331 :  Barnard  v. 
Adams,  10  How.  270:  The  Star  of  Hope,  9  Wall. 
203,  1«  L.  cd.  «38;  Patten  v.  Darling,  1  CHIT. 
2.54:  Ji4M  y.  Cutler,  1  Spr.  135;  Sturgess  v. 
Vary,  2  Curt.  69;  Vaze  v.  ReWy,  3  Wash.  (C. 
C.)  2H8;  Sims  v.  Gwncy,  4  Binn.  513. 

It  is  suflicient  to  make  the  act  of  sacrifice 
voluntary,  that  it  is  adopted  as  a  matter  of 
judgment,  which  upon  deliberation  the  will  de- 
cides. It  is  none  the  less  voluntary,  that  no 
other  way  of  escape  seems  open.  This  is  held 
in  all  the*  cases. 

l^e  idea  of  sacrifice,  in  the  law  of  general 
average,  is  not  that  the  property  shall  be 
12  Wall. 


doomed  to  certain  loss.  The  goods  overboard 
may  have  a  fair  chance  of  being  recovered,  or 
the  vessel,  which  it  is  determined  to  run  ashore, 
of  bein^  saved.  It  is  the  selection  of  one  par- 
ticular interest,  of  either  vessel  or  cargo,  to  take 
a  special,  though  it  may  be  no  greater  or  even 
a  less  risk  for  the  benefit  of  tlie  whole,  that 
makes  the  special  loss  or  damage  consequent  up- 
on the  actk  vicarious. 

It  is  true  in  this  case  that,  but  for  the  strand- 
ing, the  vessel  would  have  gone  down  with  tlie 
cargo.  It  is  true  that,  by  stranding  her,  the 
master  may  possibly  have  not  subjected  the  ves- 
sel to  any  greater  peril  than  she  was  in  before ; 
but  the  fact  that  he  changini  the  peril  from  onfi 
to  ship  and  cargo  in  common,  to  a  peril  to  the 
ship  alone,  constituted  sacrifice  in  the  legal 
sense.  If  any  damage  was  in  fact  caused  to  the 
vessel  by  stninding,  it  is  no  answer  to  her  claim 
for  contribution,  to  say  that  she  would  have 
been  equally  damaged  by  sinking. 

That  the  act  of  stranding  was  a  benefit  to  the 
cargo  is  undisputed:  and  that  it  was  also  a  l>en- 
efit  to  the  ship  only  makes  her  claim  less  in 
amount  than  it  would  have  been  had  she  been 
lost  by  the  act  of  stranding.  She  could  only 
elaini  and  has  only  been  allcwed  the  damages 
caused  specially  by  the  stranding,  which  was 
the  voluntary  and  vicarious  act  which  saved  the 
cargo  from  a  heavier  damage  and  expense. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Losses  in  a  sea  risk  which  give  a  claim  to 
general  average  are  usually  divided  into  two 
groat  classes:  (1)  Those  which  arise  from  a 
sacrifice  of  part  of  the  ship,  or  part  of  the  car- 
go, purposely  made  to  save  the  whole  adventure 
from  perishing;  (2)  such  as  arise  out  of  ex- 
traordinary expenses  incurred,  by  one  of  the 
parties,  in  the  course  of  the  voyage,  for  the 
joint  benefit  of  the  ship  and  cargo. 

Where  two  or  more  parties  are  engaged  in 
the  same  sea  risk,  and  one  of  them,  in  a  moment 
of  imminent  peril,  makes  a  sacrifice  to  avoid 
the  impending  danger,  or  incurs  extraordinary 
expenses  to  promote  the  safety  of  all  the  asso- 
ciated interests,  common  justice  requires  that 
the  sacrifice  so  made,  or  the  extraordinary  ex- 
penses so  incurred,  shall  be  assessed  upon  all 
Ihe  interests  which  were  so  exposed  to  the  im- 
pending peril,  and  which  were  saved,  by  those 
means,  from  the  threatened  danger  in  propor- 
tion to  the  share  of  each  in  the  joint  adventure. 
The  Star  of  Hope,  9  Wall.  228,  19  L.  ed.  045. 

1.  Bound  on  a  voyage  from  Calcutta  to  New 
York,  the  ship  Oneiza,  with  a  valuable  cargo  of 
linseed,  gunny  cloth,  and  other  merchandise  on 
board,  on  the  10th  of  January,  1807,  arrived  off 
the  latter  port  in  a  heavy  gale,  and  in  the 
evening  of  that  day  came  to  anchor  inside  the 
lower  bay,  being  unable  to  proceed  to  the  upper 
harbor  in  consequence  of  ice.  Securely  an- 
chored, she  remained  there  until  the  twenty- 
first  of  the  same  month,  surrounded  by  ice  and 
unable  to  proceed  to  her  port  of  destination, 
when  those  in  charge  of  her  procured  two  steam 
tugs  and  caused  her  to  be  towed  up  through  the 
Narrows  into  the  inner  harbor,  and  at  seven 
o'clock  in  the  evening  of  that  day  she  caime  to 
anchor  ^near  the  quarantine  ground,  ["llS 
abreast  of  Staten  Island,  in  ten  fathoms  of 
water,  where  she  remained  during  the  night. 
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Throughout  the  night  the  watch  were  or- 
dere<l  to  souiul  tlie  pumps  every  hour,  and  the 
record  shows  that  they  found  no  more  water  in 
the  ship  than  is  usuaf  under  the  circumstances, 
until  the  stejtm  tugs  made  fast  to  her  for  the 
purpose  of  towing  her  up  to  the  harbor,  when 
it  was  ascertained  tliat  she  had  twenty-six 
inches  of  water  in  the  well,  and  it  was  observed, 
within  half  an  hour  from  that  time,  that  the 
head  of  the  ship  was  settling.  Report  of  that 
fact  was  made  to  the  master  and  he  immedi- 
ately directed  that  the  pumps  should  be  tried, 
and*  it  was  soon  found  that  the  ship  had  six 
feet  of  water  in  the  hold,  and  that  she  was  in 
imminent  danger  of  sinking. 

Efforts  were  made  to  keep  her  free,  but  it  was 
found  to  be  impossible  to  do  so  by  her  own 
pumps,  or  by  any  other  means  at  conmiand. 
Holes  had  been  cut  in  the  hull  by  the  ice,  and 
the  master,  linding  that  he  could  not  stop  the 
leaks,  decided  to  run  the  ship  ashore,  as  the 
best  means  of  saving  life  and  property,  and  as 
the  only  means  of  preventing  the  ship  from 
sinking  in  deep  water.  Directions  to  that  ef- 
fect were,  accordingly,  given  to  those  in  charge 
of  the  steam  tugs,  and  with  their  assistance  the 
ship  was  stranded  on  Staten  Island  Flats,  and 
it  appears  that  when  she  grounded  she  had  ten 
feet  of  water  in  her  hold,  the  tide  still  rising, 
and  that  at  high  tide  the  water  in  the  hold  in- 
creased in  depth  to  twenty  feet. , 

Prompt  assistance  was  procured  and  the  ship 
was  lightened  by  discharging  part  of  her  cargo 
into  lighters  furnished  by  the  wrecking  com- 
pany, and  on  the  first  day  of  February  follow- 
ing tiiey  succeecled  in  making  the  ship  iloat,  and 
she  was  immediately  towed  to  her  port  of  des- 
tination and  the  residue  of  her  cargo  was  dis- 
charged. 

2.  ^luch  of  the  cargo  was  saved,  and  the  own- 
ers of  the  ship  insisted  that  the  owners  of  the 
cargo  were  bound  to  contribute  for  the  sac- 
rifices made  by  the  ship  and  tlie  expenses  in- 
curred by  her  owners  in  saving  the  associated 
interests  from  the  dangers  of  the  impending 
116*1  peril.  Investigations  •became  neccs- 
sarj'  before  the  parties  could  adjust  the  claim, 
and  with  that  view  the  owners,  shippers  and 
consignees  of  the  cargo  executed  to  the  agent 
of  the  ship  an  average  bond  in  which  they  des- 
ignated the  persons  to  be  employed  as  adjust- 
ers, and  covenanted  and  agreed  to  pay  their  re- 
spective shares  of  such  proportion  of  the  losses 
and  expenses  incurred  as  constitute,  by  the 
usage  of  the  port,  a  general  average,  provided 
such  losses  and  expenses  were  stated  and  appor- 
tioned by  the  average  adjusters  therein  speci- 
fied in  accordance  with  the  established  usage 
and  laws  of  that  state  in  similar  cases. 

Pursuant  to  the  terms  of  that  bond  the  per- 
sons therein  named  were  designated  as  the 
average  adjusters,  and  they,  after  having  heard 
the  parties,  charged  to  the  cargo  belonging  to 
the  defendants  the  sum  of  $11,380.78  as  a  gen- 
eral average  contribution  in  favor  of  the  owners 

of  the  ship. 

Unquestionably,  they  proceeded  upon  the 
ground  that  the  stranding  of  the  ship  was  vol- 
untary, but  the  defendants  denied  that  the 
fact  was  so,  and  refused  to  pay  the  amount. 
Whereupon  the  plaintiffs  brought  an  action  of 
assumpsit  against  them  in  the  circuit  court  to 
recover  the  amount  as  adjusted,  and  the  jury, 
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under  the  instructions  of  the  court,  found  a  ver- 
dict in  their  favor  for  the  whole  amount 
charged  by  the  adjusters  to  the  o\Miers  of  the 
cargo,  with  interest  from  the  date  of  the  ad- 
justment. Exceptions  were  filed  by  the  defend- 
ants to  the  refusals  of  the  court  to  instruct  the 
jury  as  requested,  and  also  to  the  instruction* 
given  by  the  court  to  the  jury,  and  the  defend- 
ants sued  out  the  writ  of  error  and  removed  the 
cause  into  this  court. 

3.  Complaint  is  made  by  the  defendants  that 
the  question  whether  the  evidence  introducetl 
in  the  ease  showed  such  a  state  of  facts  as  en- 
titled the  owners  of  the  vessel  to  claim  a  gen- 
eral average  contribution  from  them,  as  the 
owners  of  the  cargo,  was  not  subjected  to  the 
jury  under  pro|)er  instructions. 

Injuries,  it  is  conceded  by  the  defendants, 
had  been  received  *by  tlie  ship  before  [*117 
the  master  determined  to  run  her  upon  the 
flats,  and  it  is  equally  clear  that  those  injuries, 
or  some  of  thrm.  were  plainly  attributable  to 
the  direct  action  of  the  ice,  as  contended  by  the 
defendants.  Certain  portions  of  her  sljeji thing 
about  the  l>ows  had  been  torn  off  and  several 
holes  had  biH>n  cut  through  her  planking— two 
or  more  on  her  port  bow  and  one  on  her  star- 
board bow— which  caused  the  siiip  to  leak. 
Doubtless  these  injuries  preceded  the  stran<ling 
of  the  ship,  but  she  received  many  mcne.  and 
such  as  were  of  a  more  serious  character,  by 
that  act  or  as  a  necessary  consenuence  of  it,  as 
is  fully  proved  by  the  survey  and  the  other  evi- 
dence exhibited  in  the  record. 

Courts,  as  well  as  text  writers,  at  the  pres- 
ent day,  agree  that  where  the  ship  is  volunta- 
rilv  run  ashore  to  avoid  capture,  founderinj^  or 
shipwreck  and  she  is  afterwards  reeinered  so 
as  to  be  able  to  perform  her  voyage,  the  loss  re- 
sulting from  the  stranding  is  to  be  made  good 
by  generai  average  contribution,  as  such  a  claim 
is  clearly  within  the  rule  that  whatever  is  sac- 
rificed for  the  common  benefit  of  the  associated 
interests  shall  be  made  good  by  all  the  interests 
exposed  to  the  common  peril  which  were  saved 
from  the  common  danger  by  the  sacrifice,  .l/c.ln- 
dreu'8  V.  Thatcher,  3  Wall.  3ti5,  18  L.  ed.  1.59  j 
Barnard  v.  Adams,  10  How.  270;  2  Am.  In?** 
784;  2  Pars.  Ins.  241,  203;  2  Phil.  Ins.  5th  ed. 
1313;  ^€J80n  v.  Bebnont,  21  N.  Y.  38. 

Authorities  may  be  cited  where  it  is  held 
that  if  the  ship  is  not  saved  an  action  for  the 
claims  cannot  be  maintained,  but  it  is  settled 
law  in  this  court  that  the  case  is  one  for  gen- 
eral average,  although  the  ship  was  total!^'  lost, 
if  the  stranding  was  designed  for  the  cominou 
benefit  and  was  voluntary,  and  it  appears  that 
the  act  of  stranding  resulted  in  saving  the  car- 
gA  ^tar  of  UopCy  supra;  Columbian  Ins.  Co, 
V.  Ashhtj,  13  Pet.  331. 

Repairs  rendered  necessary  to  the  vessel  by 
the  ordinary  perils  of  navigation,  to  enable  her 
to  prosecute  her  voyage  to  her  port  of  destina- 
tion, it  is  admitted,  must  be  borne  by  the  own- 
ers of  the  vessel,  but  the  question  whether  the 
sacrifice  made  by  the  ship  in  a  case  where  the 
ship,  cargo,  and  'all  on  board  were  in  [•I  18 
imminent  peril,  and  the  ship  was  voluntarily 
stranded  to  save  the  whole  adventure,  consti- 
tutes a  valid  claim  for  a  general  average  wntri- 
bution,  is  not  an  open  one  in  this  court,  if  the 
cargo  is  saved  by  the  sacrifice,  and  it  is  equally 
^  '  79  XT.  8* 


1870. 


Fowvsx  V.  Ratiiboi^b. 


102-121' 


well  settled  that  extraordinary  expennes  in- 
curred in  getting  the  ship  ofT,  if  the  effort  is 
saccesftful,  fall  within  the  same  rule.  Xece»- 
sary  repairs  to  complete  the  voyage  are  not 
^\ithin  the  rule  ns  applied  in  this  court,  except 
to  the  extent  that  such  repaiirs  are  required  to 
replace  such  parts  of  the  ship  as  were  sacri- 
flce<l  to  save  tlie  associated  interests. 

Viewed  in  that  light,  the  claim  of  the  owners 
of  the  ship  rests  upon  the  same  foundation  of 
justice  and  reason  as  that  of  the  owner  of  the 
cargo,  in  a  case  where  part  of  the  cargo  i^ 
thrown  overboard  to  save  the  ship,  cargo  and 
all  on  board.  Decided  cases  may  be  referred  to 
where  the  rule  established  by  this  court  is  ques- 
tioned, but  the  rule,  it  is  submitted,  is  both 
just  and  reasonable  if  it  be  correctly  under- 
stood and  properly  applied.  M'althew  v.  Alavro- 
jani,  5  Exch.  110;  lloran  v.  Jones,  7  £11.  &  Bl. 
532. 

4.  S|>ecial  reference  must  be  made  to  the 
charpe  of  the  court,  as  it  is  insisted  that  several 
of  the  instructions  given  to  the  jury  are  errone- 
ous. 

Speaking  to  the  principal  question  in  the 
cas«\  the  judge  told  the  jury  that  if  they  found 
that  the  ship  and  cargo  were  exposed  to  a  com- 
mon peril  of  sinking,  and  becoming  submerged 
in  ch'cp  water,  and  that  the  expense  of  raising 
and  saving  the  ship  and  cargo  from  that  place 
would  have  b^fn  greater  than  if  stranded  in 
s.hoal  water,  and  that  the  master,  to  save  the 
ship  and  cargo  from  such  increased  expenses, 
mn  the  ship  on  the  flats  and  stranded  her  in 
•^hoal  water,  and  thereby  increased  the  peril  to 
the  ship  and  diminished  the  damages  and  ex- 
penses of  saving  the  ship  and  cargo,  then  there 
was  a  voluntary  stranding  within  tJie  meaning 
of  tho  commercial  law,  and  the  plaintiffs  wore 
entitled  to  recovc?r,  as  general  average,  their 
ju-'t  proportion  of  such  damages  and  expenses. 

T<»<te<l  by  the  principles  already  explained,  it 
119*1  is  quite  obvious  'that  the  instruction 
is  i-orrect,  and  that  the  defendants  have  no  just 
poiiiid  of  complaint.  They  think  otherwise, 
however,  and  insist  that  the  ship  was  actually 
Mnking  at  her  anchorage  from  the  direct  effect 
of  the  accidental  injuries  she  had  received  by 
the  ice,  and  that  her  condition  was  such  that 
there  was  no  power  to  save  her  within  the 
meaning  of  the  law  of  general  average. 

Suppusvc  that  her  condition  was  such  that 
she  would  have  sunk  if  she  had  remained  where 
she  was.  still  it  is  clear  that  her  buoyancy  was 
not  overcome,  as  it  appears  that  she  still  float- 
ed, that  lu-r  ])osition  was  changed,  and  that  she 
was  suece»^fully  stranded  in  much  shoaler  wa- 
ter; and  the  jury  have  found  that  the  stranding 
was  voluntary,  and  that  the  effect  was  to  in- 
crease the  peril  to  the  ship  and  to  diminish  the 
damages  and  expenses  of  saving  the  ship  and 


cargo. 


Assume  that  the  facts  were  as  the  jury  have 
found  tliem  to  be,  and  it  is  clear  that  the  case 
is  one  for  general  average  contribution,  as  ap- 
pears by  the  repeated  decisions  of  this  court. 
Such  being  the  finding  of  the  jury,  the  defend- 
antj*  are  without  any  remedy  in  this  court. 
Their  remedy,  if  any,  >**as  by  a  motion  for  a 
new  trial  in  the'  court  below. 

Minute  description  of  the  circumstances  at- 
tending the  disaster  is  given  in  the  protest,  and 
12  Wall. 


there  was  other  evidence  in  the  case  upon  the* 
subject  suHicient  to  have  made  it  the  duty  of 
the  court  to  submit  the  whole  question  to  the 
jury  in  the  form  in  which  it  was  submitted 
in  the  instruction  under  consideration. 

Facts  found  by  a  jury  cannot  be  re-examined 
in  this  court,  and  of  course  it  must  be  assumed, 
in  Ihe  furtlier  examination  of  the  case  that  the- 
ship  and  cargo,  as  the  ship  lay  at  her  anchor- 
age, were  ex|»osed  to  a  common  peril  of  sink- 
ing in  deep  water;  that  the  expenses  of  raising* 
and  saving  them,  if  the  ship  had  sunk  there, 
would  have  been  greater  than  if  stranded  in- 
shoal  water;  tliat  the  master,  to  save  the  ship 
and  cargo  from  such  increased  expenses,  ran 
the  ship  on  the  flats,  and  stranded  her  in  shoal 
water,  and  that  the  effect  of  that  act  was  to 
increase  the  peril  of  the  ship  and  to  diminish 
the  damages  and  expenses  of  saving  the  ship 
and  cargo. 

*5.  Evidently  this  view  of  tlie  finding  f*120* 
of  the  jury  disposes  of  the  main  question  in  the 
case  and  leaves  nothing  open  for  decision  except 
the  question  whether  the  instructions  in  re.>pect 
to  the  extent  of  the  liability  and  the  principles 
of  the  adjustment  were  correct. 

V^xtennive  damage  was  done  to  the  ship,, 
but  the  defendants  insist  that  it  was  not  whfdfjr 
done  by  the  stranding:  that  it  was  partly 
caused  by  the  swelling  of  the  flaxseed,  conse- 
quent upon  its  being  wet;  that  the  effect  of  the 
water  upon  the  article  was  to  swell  it,  causing^ 
a  vertical  strain  upon  the  ship,  pressing  her 
decks  and  beams  ujiwards  and  separating  the 
lieams  from  the  stanchions.  They  accordingly 
reff nested  the  court  to  instruct  the  jury  that 
there  was  no  evidence  in  the  case  from  which 
the  jury  could  determine  what  repairs  were 
rendei-ed  necessary  by  the  stranding  and  that, 
inasmuch  ns  it  appeared  that  both  of  those 
causes  concurred  in  producing  the  injuries  ta 
the  ship,  they  should  assume  that  one  half  was 
occasioned  bv  each,  which  the  court  very 
properly  declined  to  give,  as  there  was  not  suf- 
ficient evidence  in  the  case  to  warrant  the  jury 
in  finding  that  the  estimate  made  by  the  ad- 
justers was  incorrect. 

Whether  the  cargo  was  damaged  by  the- 
stranding  or  by  the  antecedent  peril  of  the  sea, 
was  certainly  a  question  of  fact  for  the  jury, 
and  upon  that  subject  the  jury  were  told  that 
if  they  found  that  no  water  entered  the  ship,, 
which  reached  and  damaged  the  cargo,  except 
what  came 'through  the  holes  cut  in  the  bows- 
by  the  ice,  then  the  defendants  were  not  en- 
titled to  be  allowed  anjlhing  as  general  aver- 
age for  the  damage  to  their  cargo  by  water,  as 
in  that  state  of  the  case  the  damage  to  the 
cargo  was  the  result  of  the  prior  peril  and  not 
of  the  act  of  stranding.  Such  damages,  it  ia 
conceded,  are  not  the  subject  of  general  aver- 
age, and  as  the  jury  found  for  the  plaintiff^ 
further  examination  of  that  exception  is  un- 
necessary. 

Objection  was  also  taken  by  the  defendants 
to  the  adjustment  submitted  by  the  persons 
designated  in  the  average  bond,  and  upon  that 
subject  the  jury  were  told  that  if  they  found 
that  the  adjustment  in  respect  to  the  contribu- 
tive  •value  of  the  freight,  as  made  out  [*121 
by  the  adjusters,  was  according  to  the  usage 
and  custom  of  the  port,  and  if  they  found  that 
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no  more  had  been  allowed  for  damages  to  the 
ship  than  wuh  attributable  to  the  stranding, 
then  the  plaintifTs  were  entitled  to  their  verdict 
for  the  amount  stated  in  the  average  adjust- 
ment, with  interest  from  its  date. 

I'Vnmed  as  that  instruction  was  in  precise 
conformity  with  the  stipulations  of  the  average 
bond  it  is  impossible  to  regard  it  as  erroneous, 
which  is  a  sufBeient  answer  to  the  exception. 

Suffice  it  to  say,  without  giving  a  separate 
examination  to  each  one  of  the  numerous  excep- 
tions, that  we  are  all  of  the  opinion  that  tliere 
is  no  error  in  tlie.  record. 

JudfimetU  affirmed. 


THE  STKAMER  OCEAN  SPRAY,  etc.,  George 
Kentficid,  Claimant,  Appt,, 

V, 

N.  C.  ERLANDSON  et  al 

(8ei.  8.  C.  "The  Spray/'  12  Wall.  800-308.) 

QiirMtion   of   fact   in   a   coUieion   caee — tchen 
arhoonrr  liable  for  collision. 

Where  the  queRtUm  presented  by  the  record  In  a 
colliHinu  vane  is  purely  one  of  fact,  and  It  is  clear 
thnt  the  lower  courts  have  done  the  appellants  no 
wrouK.  flilK  court  will  not  make  any  extended 
conunent  on  the  testimony,  but  merely  state  Us 
€OUeluMloiiH. 

Wheii>  a  Krliooner,  In  haste  to  reach  a  harhor  to 
obtain  tbo  tWat  load,  ventured  on  dnnjzerons  ground 
In  tirder  to  cut  across  another  schooner,  the  former 
muKt  pay  for  Injury  caused  by  its  own  recklessness. 

fXo.  14.-).1 
Atfrird  Apr.  /i,  i.S7/.    Decided  M<ty  7,  1572. 

APl'KAL  from  the  (^ircuit  Court  of  the  Unit- 
I'd  .^tnteja  for  the  District  of  California. 

The  lil»el  in  thjs  cji^^e  was  filed  in  tlie  district 
court  of  the  l)nit<Ml  States  in  and  for  the  dis- 
iriil  of  Califoniin,  by  the  appellees,  to  recover 
for  <hMnn«re»  resulting  from  a  certain  colli:<ion. 
A  ileeriH*  luivin<r  Imvu  entered  in  said  court  in 
favor  of  the  libelants,  the  claimant  of  the  Ocean 
Spmy  took  an  appeal  to  the  circuit  court,  by 
wliicii  a  decree  was  entered  also  in  favor  of  the 
lilM>I)ints.  liut  for  a  smaller  sum  than  was  al- 
lowed by  ilie  district  court;  whereu|>on  the 
snitl  claimant  of  the  Ocean  Spray  took  a  fur- 
ther appeal  to  tliif  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
-court. 

Mrs9rft.  W,  W.  Cope  and  T.  T.  Crittondem 
for  appellnnt.  

Mcfiftrs.  H.  McAWater  and  C.  E.  WHito- 
liead  for  appellees. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  two 
schooners,  which  occurred  on  the  coast  of  Cali- 
fornia, in  ^larcli.  1S(18,  in  the  attempt  to  enter 
a  small  li:n-l»or  called  Little  River,  and  has  been 
twice  adjud«;ed  apiinnt  the  apiiellants. 

The  qni'stion  ]»rescnted  by  the  record  is  pure- 
ly iinft  of  fact,  and  it  is  not  only  clear  that  the 
lower  court .s  have  done  the  appellants  no  wrong, 
but  thai  the  wci^rlit  and  ellcct  of  the  evidence 
do«'s  not  admit  of  controversy.  In  such  a  state 
of  the  case*  we  do  not  feel  called  upon,  in  order 
to  vindicate  our  judgnu'ut.  to  make  any  extend- 
ed connuent  ou  the  testimony,  nor  would  it 
serve  any  useful  purpose  to  do  so.  \Ve  s^liall. 
therefore,  content  ourselves  with  stating  the 
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On  the  morning  of  the  4th  of  March,  1808. 
the  schooners  Lane  and  Ocean  Spray  were  pro- 
ceeding along  the  coast,  the  Lane  bound  for 
Mcndocina  harbor,  and  the  Spray  for  Little 
River,  a  harbor  about  three  miles  further  to 

.the  southward.  At  this  time,  the  Lane  was 
considerably  in  advance  of  the  Spray.  The 
master  of  the  Lane  did  not  enter  Mendocino 
harbor,  as  lie  intended,  because  of  a  signal  on 
shore,  placed  there  to  warn  vessels  that  it 
would  be  dangerous  to  enter  the  harbor  at  that 
time;  and  accordinglv  he  ran  down  the  coast, 
witli  the  intention  of  going  into  Little  River. 
Having  accomplished  about  two  thirds  of  the 
distance  between  the  harbors,  and  finding  he 
was  too  far  in  shore  to  weather  the  ledge  of 
rocks  which  forms  the  northerly  side  of  the 
entrance  to  Little  River  Harbor,  he  jibed  his 
mainsail  and  stood  off  shore.  In  doing  this  his 
mainsheet  parted;  and  thereupon  he  lowered 
his  mainsail,  hoisted  his  foresail,  and  stood  off 
imder  his  foresail  until  he  could  repair  the 
damage.  As  soon  as  this  was  effected,  he 
lowered  his  foresail,  wore  his  vessel  around, 
and  stood  directly  in  for  the  harbor,  under 
mainsail  and  jib.  At  this  time  he  was  distant 
from  the  shore  about  one  and  a  half  miles,  and 
directly  off  the  entrance  of  the  liarbor,  and  the 
Spray  was  distant  from  •the  Lane  at  [•SeT 
least  five  miles,  and  running  three  or  four 
times  as  fast  The  Spray  4id  not  cliauge  her 
course  on  account  of  the  Lane,  and  in  passing 
the  outer  e<lge  of  the  leilge  of  rocks,  if  not  over 
ihe  reef  itself,  collided,  with  the  Lane,  striking 
the  vessel  with  her  stem  abi>ut  midships.  The 
course  of  the  vcbsels  and  their  position  with 
reference  to  each  otiier  will  be  better  un<lcr- 
stootl  by  stating,  that  after  the  Lane  hen<le«l 
into  the  harbor,  she  sailed  on  the  side  of  a  right 
angled  triangle,  the  Spray  upon  its  hypotheuuse, 

•and  they  met  where  these  joined.  It  is  ver>' 
certain  that  this  collision  should  not  have 
happened,  and  the  inquiry  arises:    who  is  to 

blame  for  it?  ... 

It  is  proved  that  the  Lane  was  in  the  chan- 
nel, pursuing  the  usual  course  of  vessels  enter- 
ing the  harbor,  while  the  Spray  took  an  un- 
usual course  to  effect  her  object.  In  doing  this 
lier  master  jeoparded  his  own  boat,  and 
through  the  ground  swell  caused  by  the  break- 
ers, the  Spray  was  thrown  *iuto  the  [•368 
Liine  and  produced  the  injury.  But  her  master 
had  no  right,  in  his  eajjerness  to  get  ahead  of 
the  Lane,  to  run  his  bosit  into  breakers,  which 
rendered  her  unmanageable.  It  is  conceded 
that  the  Jjiue,  being  in  advance,  had  the  prior 
right  to  enter  the  harbor,  but  it  is  urged  tliat 
her  conduct  in  standing  off  shore  and  lowering 
her  mainsail  justified  the  master  of  the  Spray 
in  adopting  the  conclusion  that  she  did  not 
entertain  the  purpose  of  entering  the  harbor. 
It  may  be  true  that,  while  the  boat  was  in  this 
condition,  a  watchful  seaman  would  have  been 
deceived  as  to  her  intention,  but  this  cannot  be 
said  after  she  wore  round  and  headed  directly 
for  the  harbor.  This  change  of  course,  >vas  a 
modification  of  the  actual  purpose  of  the  Lane, 
and  was  effected  time  enough  for  tiie  master  of 
the  Spray,  if  observant,  to  liave  avoided  the  col- 
lision. Instead,  however,  of  going  farther  out 
into  the  open  sea,  as  he  should  have  done  after 
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this  change  of  course,  he  continued  in  the  same 
track  he  was  pursuing,  regardless  of  his  own 
safety  or  the  rights  of  others.  It  is  a  little 
«ingular  that  he  should  have  been  in  such  a 
Juirr>'  to  reach  the  harbor  if  in  good  faith  he 
believed  the  Lane  was  bound  further  down  the 
coast.  But  the  theory  that  he  thought  the 
•scliooner  ahead  was  not  goin^  into  the  Little 
River  is  an  afterthought.  It  is  clear  from  the 
eridetice  that  he  supposed  this  vessel  was  the 
Ellen  Adelia,  and  that  he  knew  she  was  bound 
for  the  same  port  gs  himself.  And  it  is  equal- 
ly clear  that  ne  wanted  to  get  there  in  advance 
of  her.  if  he  could,  so  as  to  obtain  the  first  load. 
It  seems  that  the  principal  objects  of  the  boats 
enjr«ged  in  the  Little  River  trade  is  to  obtain 
lumber,  and  that  they  are  often  detained  there 
a  considerable  length  of  time  for  want  of  proper 
facilities  for  loading.  Indeed,  so  limited  are 
tbe^e  facilities  that  only  one  vessel  can  be 
loaded  at  a  time  and,  necessarily,  the  one  which 
arrives  first  is  served  first.  With  knowledge 
of  this  condition  of  things,  and  for  the  purpose 
of  securing  the  prior  right,  the  master  of  the 
Spray  ventured  upon  dangerous  ground  in  order 
to  cut  across  the  schooner,  and  must  suffer  the 
con^K^uences  of  his  own  recklessness. 

The  judgment  of  (he  Circuit  Court  •«  af- 
firmed. 

JOHN  S.  KNOX,  .Tr.,  and  Robert  F.  Knox,  late 
Copartners  as  Knox  &  Brother,  and  John  S. 
Knox,  Plffs.  in  Err., 

V. 

THE    EXCHANGE    BANK    OF    VIRGINIA, 

Use  of  George  W.  Camp,  Trustee. 

(See  8.  C.  12  Wall.  379-384.) 

A    person    discharged    in    bankruptcy    cannot 

bring  icrit  of  error  on  judgment  against  him 

— the  assignee  is  the  proper  party. 

Where  a  defendant  Is  dlschargred  In  bankruptcy 
from  a  Judgment  obtained  against  bim.  and  the 
court  thfreupon  order  that  no  execution  shall  issue 
on  the  ludgment  without  an  order  of  the  court  and 
notice  to -him,  he  has  no  further  interest  in  the  suit, 
and  cannot  bring  a  writ  of  error  thereon. 

The  assignee  In  bankruptcy  alone  can  bring  the 
writ  of  error. 

[No.  500.] 

Submitted  Apr.  21,  1871.  Decided  May.  1. 1871. 

IK  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 

On  motion  to  dismiss.  (See  this  case  on 
merits,  post.) 

Suit  was  brought  in  the  circuit  court  of 
Alexandria  Co.,  Virginia,  by  the  defendant  in 
error,  assignee  of  an  insolvent  bank,  upon  a 
certain  promissory  note.  The  defendants  tend- 
ered notes  of  the  insolvent  bank  as  an  off  set. 
they  being,  by  the  bank's  charter,  a  valid  ten- 
der in  payment  of  debts  to  the  bank.  Judg- 
ment being  given  for  tl\e  defendant,  the  plain- 
tiff took  the  case,  upon  a  bill  of  exceptions,  to 
the  supreme  court  of  appeals  of  the  state,  by 
which  the  said  judgment  was  reversed.  Said 
court,  however,  ordered,  on  consideration  that 
said  defendant  had  become  bankrupt;  that  no 
execution  be  issued  on  said  judgment  without 
a  previous  order  to  that  effect,  made  upon  no- 
tice. Whereupon  said  defendants  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 
12  Wall. 


Mr.  H.  O.  Clansbton  for  defendant  in 
error. 

Messrs.  Brent  Sc  Wattles  for  plaintiffs  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  court  of  ap- 
peals of  the  state  of  Virginia,  and  a  motion  is 
made  to  dismiss  it  because  the  record  does  not 
show  that  any  one  of  tlie  questions,  which  give 
jurisdiction  to  this  court  over  judgments  ren- 
ifered  in  the  state  courts,  was  involved  in  the 
judgment  of  the  court    i  appeals. 

In  examining  the  record  to  see  if  there  was 
such  a  question,  we  find  that  the  plaintiffs  in 
error  have  no  interest  in  the  matter  in  suit, 
and  are  not  proper  parties  to  bring  a  writ  of 
error  to  this  court. 

In  the  same  entry  which  records  the  judg- 
ment of  the  court  of  appeals  against  plaintiffs 
in  error,  it  is  recited  tliat  they  produced  in 
court  their  certificates  of  discharge  by  a  court 
of  bankruptcy,  obtained  after  the  suit  we  are 
now  considering  was  instituted,  and  thereupon 
the  court  received  such  certificates  and  made  an 
order  that  no  execution  should  issue  on  the 
judgment  without  a  previous  order  of  the  court 
to  that  effect,  made  after  reasonable  notice  to 
plaintiffs  in  error  to  appear  and  show  cause 
against  it. 

1.  It  is  clear  from  this  that  the  plaintiffs  in 
error  have  no  further  interest  in  the  suit.  They 
are  by  law  discharged  from  the  judgment.  If 
it  be  said  that  they  are  subject  to  be  brought  in 
by  notice,  and  have  an  execution  issued  against 
them,  we  answer  that  the  record  shows  that 
they  are  not  now  liable,  and  if  such  a  judgment 
should  be  rendered  against  them,  it  is  from 
that  judgment,  and  not  the  present  one,  which 
is  not  final,  that  the  writ  of  error  should  be 
taken. 

2.  It  is  quite  clear  that  the  assignee  in  bank- 
ruptcy of  the  plaintiffs  in  error  is  the  proper 
party  to  bring  the  writ  of  error,  and  he  alone 
can  do  it.  He  would  not  be  bound  by  the  de- 
cision against  the  bankrupts  in  this  court,  nor 
would  the  defendant  in  error  be  prevented  from 
filing  his  claim  against  the  assignee  in  bank- 
ruptcy. 

•The  case  of  Herndon  v.  Howard,  9  [*382 
Wall.  0G4,  19  L.  ed.  809,  settles  this  question. 

For  these  reasons  the  tcrit  of  error  is  dis- 
misscd. 


LEGAL  TENDER  CASES. 
William  B.  Knox,  Plff.  in  Err,, 

V. 

Phcere  G.  Lee  and  Hugh  Lee,  her  Husband, 

and 
Thomas  H.  Pabkeb,  Plff.  in  Err., 

V. 

George  Davis. 

(See  S.  C.  12  Wall.  457-681.) 

Legal  Tender  Acts  constitutional — as  to  con- 
tracts  made  before  their  passage — Hepburn 
V.  Oris  wold,  overruled. 

The  acts  of  Congress,  known  as  the  Legal  Tender 
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Acts,  are  conntltutlnnal  when  applied  to  coDtractff 
made  before  their  putisHse. 

Tht'v  are  aihti  viiiid  us  applicable  to  debts  cod 
tracte<1  since  their  passaKC 

Ikpbiun  V.  (hlswold.  8  Wall.  60a.  19  L.  e<l.  513. 
80  tuv  a»  It  held  the  Le^ral  Tender  Acts  unwarrant- 
ed by  the  Cunoiltiitiun  so  far  as  they  apply  to  cou- 
tracts  made  before  their  enactment.  o\«iriiU*<l. 

A  conttscation  sale  of  property  had  under  the  au- 
thority of  the  so-cailed  Confederate  States,  In  aid 
of  the  Ue1»ellbm.  conveyed  no  title.  Texas  v.  White. 
7  Wall.  700.  19  L.  ed.  227. 

[No8.  10,  17.] 

.Vo.  10,  Arfjur<f  .\or.  /7,  JHGO.  Rcnrfjurd,  Feb. 
23,  lSll\  and  further,  Apr.  IS  and  JO,  ;S7/. 
.Vo.  /;.  Arqucd  Apr.  IS  and  10,  167J.  Both 
Decided  May  i,  JStl. 

IX  ERROR  to  the  Circuit  Court  of  tlio  riiitcd 
Stiitesa  for  the  Western  District  of  Texas: 
nnd  in  error  to  the  Supreme  Judicinl  Court  of 
the  Coninionwenlth  of  Massachusetts. 

In  the  case  of  Knox  v.  J4ee,  suit  was  brought 
in  the  court  below  by  the  defendants  in  error, 
to  recover  tlie  value  of  cc*rtain  sheep,  which  de- 
fendant had  hou^fht  ut  a  conHscation  sale,  had 
uniler  authority  of  the  so-culled  Confederate 
States.  .Judpnent  having  been  given  for  the 
plaintitTs.  the  defendant  sueil  out  this  writ  of 
error.  Upon  the  trial,  the  judge  charged  the 
jury  as  follows: 

"It  appearb  from  the  evidence  that  these 
slieep  were  confiseat«'d  as  the  property  of  an 
alien  enemy,  and  sold  under  the  autliority  of 
the  ^o-cjiUchI  Confederate  government.  March  7, 
180.1,  and  that  the  defendant,  Knox,  in  connec- 
tion with  others,  perhaps,  became  the  purchaser 
theVfof. 

"I  have  to  say  to  the  jury  that  such  sale  con- 
ferred no  title  whatsoever  U|)on  the  purchaser, 
or  upon  anyone,  knowing  that  title  was  de- 
rivi'd  frouj  this  source.*' 

During  the  progress  of  the  trial,  and  before 
the  above  instructions  Were  given,  and  before 
the  plaintiffs  had  closed  their  case,  the  plaintilT 
ofr«'red  to  prove  what  was  the  difference  in 
value  betxAfen  sp«»eie  (gold  and  silver)  an«l 
I'nited  States  currency,  generally  known  as 
greenbacks,  for  the  purpose  of  showing  that 
gold  nnd  silver  had  a  greater  value  than  gnvn- 
bnckf*.  an<l  for  the  purpose  of  allowing  the  jury 
to  estimate  the  difference  between  the  two,  to 
which  evith'uce  the  defendant,  at  the  time  it 
was  oiVered,  objected,  on  the  ground  that 
Vnited  States  currency  was  maue  a  legal  ten- 
der by  law.  and  that  there  was  no  difference  in 
value,  in  law.  In-tw^'en  the  two:  and  the  court 
sustained  the  objection  and  excluded  all  evi- 
dence as  to  the  ditrerenci*  in  value  lietween 
specie  and  legal  tender  notes  in  the  I'nited 
States,  and  no  evidence  was  allowed  to  go  to 
the  jury  on  this  point.  The  court,  after  hav- 
ing ruled  as  above  and  given  the  instructions 
above  set  forth  after  evidence  was  closed,  on  its 
own  motion,  in  the  final  paragraph  of  its 
charge*  to  the  jury,  gave  them  the  following 
instructions: 

"In  assessing  damages,  the  jury  will  recol- 
lect that  whatever  amount  they  may  give  by 
their  verdict,  can  be  discharged  by  the  pay- 
ment of  stich  amount  in  legal  tender  notes  of 
the  Vnitetl  States.'* 

Judgment  having  lK?en  sriven  for  the  plain- 
tiffs tlie  defendant  sued  out  this  writ  of  error. 
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Messrs.  Oeorse  W.  Paselial  and  Georso 
W.  Paschal,  Jr^  for  plaintiff  in  error: 

I  Indieve  this  is  the  first  time  the  question 
has  been  bt*fore  this  court.  I  am  aware  of  its 
great  imporUmce,  and  of  some  preconceived 
opinions  upon  the  sidiject :  but  duty  retjuires  us 
to  ftdlow  facts  to  their  h^gitimate  conclusions. 
It  is  very  easy  to  say  that  the  organization  of 
the  Confederate  Stiites  was  not  a  government; 
that  its  ollicers  were  not  olhiTis:  its  courts  not 
courts:  their  iudgmenls  not  judgments,  and,  in 
the  fashionable  cant,  that  their  every  ollieial 
act  was  void  ab  initio:  but  to  those  of  us  who 
knew  it.  anil  were  compelled  to  submit  to  its 
operations,  it  was  a  fearful  reality.  It  worked 
by  the  hlrong  arm  of  power:  and  now  the  ques- 
titm  is:  how  far  will  that  ]iower  Ik*  ree«ignized 
in  the  transmission  of  property?  In  its  con- 
stitution it  (ngani7.ed  courts,  with  powers  an<l 
jurisilietion  much  after  the  mcMlel  <»f  our  own. 
These  courts  t<K»k  possession  of  the  records  of 
our  Federal  courts,  and.  so  far  as  the  juriMlic- 
tion  bad  not  Ix'cn  ousted,  they  adjudieate<l  upon 
precisi'ly  the  same  laws  which  governe<l  their 
predecessors  upon  the  same  llenches.  As  a 
government,  it  declared  war  against  the  I'nited 
States,  or  that  part  of  it  where  our  civil  and 
criminal  jurisdiction  was  still  in  ofM^ration.  As 
one  of  the  cons<»quences  of  tlii*  recognized  war, 
it  passed  laws  to  sequester  and  ajipropriate  the 
pro|>erty  of  those  who  adhereil  to  the  Union 
cause. 

Fortunately,  our  case  does  not  rest  upon  the 
ability  to  prove  that  these  acts  were  legal  and 
valid,' when  tested  by  the  Constitution  and  laws 
of  the  United  States:  nor  <loes  it  rest  upon  our 
ability  to  prove  that  Texas  was  out  of  the 
Union:  for  the  contrary  lias  lu-en  settled  in  the 
great  case  of  Texas  v.  ivhitr.  7  Wall.  TOO.  10  L. 
ed.  227,  2.5  Tex.  Supp.  4r..'):  nor  yet  upon  the 
fart  that  this  law  of  Congress,  this  sequotra- 
tion  and  sale,  were  not  aits  in  aid  of  the  Re- 
bellion: for  the  proceeds  of  such  sequestraticms 
were,  by  the  terms  of  the  law,  to  be  appro- 
priatinl  as  indemnity  for  like  confiscations  by 
the  Tnited  States:  but  our  ca-»'  rests  uiMm  the 
cpiestion  of  whether  the  Ctmtederate  States 
was  or  not  a  de  fnetn  govtrnment.  And  here 
any  language  of  nunc  would  but  weaken  that 
of  Mr.  .Fustice  Nelson,  in  Mauran  v.  Ins.  Co, 
0  Wall.  M.  18  L.  e<l.  842. 

He  says:  *'A  de  fneto  government  is  defined 
to  hv  one  in  possi-ssion  of  supreme  or  sovereign 
power,  but  without  right,  a  government  of 
usurpation  founded,  perhaps,  on  crime,  and  in 
violation  of  every  principle  of  international 
law  and  of  right  and  justice:  yet,  while  it  is 
thus  organized  and  in  cimtnd  of  the  sovereign 
authority,  there  can  he  no  question  between  the 
insurer  and  insured  as  to  the  lawlessness  of  the 
government  imder  whose  commission  the  cap* 
ture  has  been  made."  And  upon  this  point  the 
court  cited  the  case  of  ycsbitt  v.  Lushington,  4 
T.  R.  4  83. 

The  cases  cited  by  the  learned  judge,  as 
rendering  further  investigation  unnecessary, 
greatly  strengthen  and  give  force  to  this  view. 
See,  also.  Dote  v.  Ins.  Co.  6  Allen,  .37.3:  Th^ 
Prize  Cases,  2  Black.  0S7.  17  L.  ed.  483:  .Wr«. 
Alexander's  Cotton.  2  Wall.  419,  17  L,  ed.  919; 
The  Venice,  2  Wall.  274,  17  L.  ed.  800:  Oa.  v. 

79  U.  8^ 


1870.  Knox  v.  Lee  and  Parker  v.  Davis.  457--081 

(Lef/al  Tcinler  C'aacB.) 

BraiUfordf  2   Dall.   402;    Ware  v.   Uylton,   3  I  licial  to  the  rights  of  citizens  of  states  adhering 

Dall.  lOO.  I  to  the  Union,  nre  void,  and  convey  no  title. 

Terhaps  tlie  iniproarnnble  rule  was  never  bet-  ' 
ter  defined  than  in  tiie  quotation  from  Vattel. 
bv  Mr.  JiiJ^tice  CImse. 

*  Vattel,  lib.  4,  «  22:  S.  P.  Loe,  Captures,  ch.  8, 
p.  118:  3  Dall.  p.  22(5. 

A*  Leo  and  Vattel  quote  the  passage  from 
Bnikershoek,  lib.  1,  ch.  7,  p.  117,  and  as  this 
text  was  solemnly  approved  by  this  court,  and 
Mipimrted  by  many  authorities,  1  need  not  pur- 
sue the  principle  further. 

A  more  liberal  translation  of  the  text  of 
Bynkershoek,  will  \>e  found  in  De  Ponceau's 
Treatine  on  the  Law  of  War,  p.  60;  and  see 
S.  P..  Tree's  Treatise  on  War,  ch.  8,  p.  111. 

The  plaintiff,  for  the  purpose  of  enhancing 
the  damages,  offered  to  prove  the  difference  in 
valno  betwc*en  coin  and  paper  currency.  While 
this  court  might  hesitate  to  set  aside  a  verdict 
upon  the  mere  question  of  excessive  danniges, 
vet  where,  as  in  this  case,  the  verdict  must 
liAve  been  influenced  by  an  erroneous  instruc- 
tion, a  new  trial  will  be  granted. 

BffUcff  V.  Mills,  27  Tex.  434,  438:  Blanchet  v. 
Jkii'is.  3  Tex.  142;  Rogers  v.  Broadnax,  24  Tex. 
543:  Henrinpton  v.  Uolman^  25  Tex.  Supp. 
256.    And  the  same  rule  has  been  adopted  in 


In  modern  times,  all  states  have  adopted, 
as  a  principle,  the  application  within  their  ter- 
ritories of  foreign  laws,  subject,  however,  to  the 
restrictions  which  the  rights  of  sovereignty  and 
the  interests  of  their  own  subjects  require.  This 
is  the  doctrine  professed  by  all  the  publicists 
who  have  written  on  the  subject."  Wheat.  Int. 
L.  8th  ed.  by  Dana,  9§  78,  79,  pp.  1»Q-135. 

There  is  no  ground  for  the  allegation  that 
the  jury  were  misled,  or  that  the  damages  were 
exaggerated,  to  the  injury  of  the  defendant. 

''The  witnesses  all  testified*  that  the  sheep 
would  not  bring,  in  March,  1803,  the  price  that 
they  would  have  brought  in  1800  or  1801, 
though  one  witness  testified,  that  at  the  sale 
one  party  remarked  that  if  he  could  get  a  good 
title  to  the  sheep  he  would  give  $10  or  $12  a 
head  for  them."  Accepting,  therefore,  this  esti- 
mate of  their  average  value,  with  a  good  title, 
the  six  hundred  eiglit  sheep,  at  $10  per  head, 
would  be  worth  $0,080  in  specie.  Adding  four 
and  one  third  years'  interest,  that  is,  from 
March,  1803,  till  June,  1807,  at  eight  per  cent, 
say  33^  per  cent,  $2,020,003,  and  we  liave  the 
aggregate  amount  of  $8,100.00§,  an  amount 
larger  than  the  verdict  complained  of,  saying 
Texas  cases  in  thi«  court.     Chandler  v.   Vow  i  notliing,  according  to  the  ruling  of  the  judge, 


Sordrr.  24  How.  224.   16  L.  ed.  033. 

Mr,  J.  A.  Wills,  for  defendant  in  error: 
It  i*i  argued  that  the  Confederate  States  were 
a  povornment  de  facto,  and  that,  therefore, 
thc'^e  laws,  passed  in  aid  of  the  Rebellion,  were 
valid,  and  that  the  plaintiff  in  error  took  a 
goTKl  title  under  th(>m.  This  argument,  if 
Mtuml.  when  carried  out  to  its  logical  conse- 
quences, would  validate  all  acts  of  a  rebel 
government. 

But  it  is  not  neci'^tsary  to  argue  this  question 
on  ori;:inal  ground!*,  as  it  has  already  been  de- 
cidotl  bv  thi*  court,  at  the  present  term,  in  the 
ca-e  of*  Tcxtts  v.  White,  7  Wall.  TOO,  IJ)  L.  ed. 
227.  See,  ul^^o,  Thorington  v.  Smithf  8  Wall. 
1.  l!t  L  ed.  361. 


about  the  difference  between  the  value  of  the 
sheep,  when  estimated  in  gold  and  silver  and 
when  estimated  in  legal  tender  notes  of  the 
United  States. 

The  case^  of  Parker  v.  Davis  arose  in  the 
court  below,  upon  a  bill  of  equity  filed  by  the 
defendant  in  error,  to  compel  the  specific  per- 
formance of  a  contract  to  convey  a  lot  of  wood 
land,  upon  the  payment  of  a  given  sum  of 
money.  This  contract  was  dated  and  the  suit 
brought  upon  it  before  the  act  of  Congress  of 
Feb.  25,  18G2,  which  raises  the  legal  questions 
in  issue.  The  supreme  court  of  the  state  de- 
creed specific  performance  Feb.,  1807,  to  wit: 
that  the  plaintiff  should  pay  into  court,  a  cer- 
tain sum  of  money,  and  the  defendant  should 


In    tirawing   the   distinction    between    those  .  thereupon  execute  a  deed  to  the  defendant  in 
lawsi  rtiid  act.<  of  the  Confederate  States,  which    error  of  the  wood  land  in  question, 
the  I'niteil  States  and  its  courts  will  recognize        In  pursuance  of  that  decree  the  plaintiff  paid 
as  valid,  and  those  which  they  will  not,  the  j  into  court  the  decreed  sura  in  legal-tender  notes 


Chief  Justice,  in  Texas  v.  White,  savs: 


!  of  the  United  States.     The  defendant  refused 


-It  may  Ikj  said,  perhaps,  with  sufficient  ac-  i  to  execute  the  deed  required  by  the  decree  of 
curacy,  that  acts,  necessary  to  peace  and  good  '  the  court  upon  the  ground  that  he  was  entitled 
order  among  citizens,  .  .  .  which  would  be  to  have  the  sum  set  forth  in  the  decree  paid 
valid  if  emanating  from  a  lawful  government, :  into  the  court  in  coin,  and  that  the  payment 
mu^t  be  regarded,  in  general,  as  valid  when    into  court  of  legal  tender  notes  was  not  a  com 


proceeding  from  an  actual,  though  unlawful 
government:  and  that  acts  in  furtherance  or 
support  of  reliellion  against  the  United  States, 
or  int Hided  to  defeat  the  just  rights  of  citizens, 
and  other  acts  of  like  nature,  must  in  general 
be  regarded  as  invalid  and  void." 

In  a  still  more  recent  case,  tried  bv  Cliicf  Jus- 
tice Chane,  at  Charleston,  during  tlie  last  sum- 
mer, in  illustration  of  the  same  principle,  he 
held  a  confiscation  by  the  Con/ederate  authori- 
ties of  shares  of  stock  in  the  Charleston  Gas 
Lijrht  Company,  to  be  void.     See  Perdiearis  v. 


pliance  with  the  order  of  the  court;  where- 
upon the  court,  upon  hearing  of  the  parties, 
changed  the  decree,  and  ordered  that  the  de- 
fendant should  execute  the  deed  required  by  his 
contract  upon  payment  into  court  by  the  plain- 
tiff of  a  specific  sum  in  Treasury  notes  of  the 
United  States. 

From  this  decree  the  defendant  in  that  court 
sued  out  this  writ  of  error. 

Mr.  Benj.  F.  Tltonuuit  for  plaintiff  in 
error : 

L  The  claim  of  the  plaintiff  in  error  is  that 


Charleston  Gas  Light  Co.  reported  in  the  Law  '  the  consideration  or  sum  of  money  to  -je  paid 
Times,  U.  S.  Court  R.  for  Aug.  1860,  vol.  2,  by  defendant  in  error  to  the  plaintiff  in  error, 
p.  117.  In  that  cjise  the  Chief  Justice  says:  for  the  conveyance  of  the  land,  did  not  consti- 
"It  is  not  elainuHl  that  the  transfer  of  shares  |  tute  a  debt,  within  the  meaning  and  intent  of 
WHiucstered  and  sold  under  authority  of  the  [  the  act  of  Congress  of  July  11,  1862,  known  M 
Confi'derate  government,  or  the  government  of    the  Legal  Tender  Law. 

a  Mate  hostile  to  tlie  United  States,  and  preju-        11.  That  if  a  deed,  it  was  contracted  before 
12  Waix.  289 
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the  passage  of  the  tender  laws,  and  not  af- 
fected by  them. 

III.  That  the  defendant  in  error  having  neg- 
lected and  refused  to  perform  the  agreement  on 
his  part,  no  decree  for  the  specific  performance 
can  now  b*»  made. 

Measra,  Benj.  F.  Butler,  Geo,  S,  Boutwell, 
D.  *s'.  tk  Geo,  F,  Richardaony  for  defendant  in 
error : 

First.  Whether  this  decree  of  the  court, 
ordering  money  to  be  paid  into  court,  is  a  debt 
due  to  the  plaintiff  in  error  within  the  meaning 
of  the  act  of  February  25,  1862. 

Second.  When  did  the  sum  decreed  by  the 
eourt  become  due,  or  a  debt  to  the  plaintiff  in 
error?  The  defendant  in  error  says,  not  until 
the  judgment  of  the  court,  which  was  in  1867, 
subsequent  to  the  Legal  Tender  Act. 

The  plaintiff  in  error  having  refused  to  per- 
form his  contract,  there  was  no  debt  due  him 
from  defendant  in  error  until  he  performed  the 
judgment  of  the  court  by  the  execution  of  the 
deed  mentioned  in  the  decree;  then  and  not  un- 
til then  had  he  a  claim  upon  or  debt  due  from 
the  defendant  in  error. 

Third.  It  is  submitted  that  this  case  is  re- 
lieved ot  all  difficulty  of  the  change  of  the  de- 
cree of  the  state  court  ordering  the  plaintiff 
■peciflcally  to  perform  his  contract,  upon  pay- 
ment into  court  of  certain  legal  tenaer  notes 
de^icribed  in  the  decree. 

Whether  it  was  competent  for  the  state  court 
sitting  in  equity,  to  decree  specific  performance 
of  the  contract  between  the  parties,  on  such 
terms  as  they  deemed  equitable  and  just,  is  not 
in  issue  upon  this  writ  of  error. 

That  court  has  decided  that  it  was  equitable 
and  just  that  the  plaintiff  in  error  should  exe- 
cute his  deed  in  performance  of  his  contract, 
upon  receiving  a  given  sum  in  United  States 
TrprtMiry  not  or.  This,  surely,  it  was  competent 
for  the  court  to  do;  and  that  determination  is 
not  within  the  jurisdiction  of  this  court  to  re- 
view, no  law  or  statute  of  the  United  States 
being  therein  involved.  It  is  submitted  by  the 
defendant  in  error,  that  quacunque  via,  the  case 
is  not  affected  by  the  question  whether  the 
Legal  Tender  Act  applies  to  debts  due  before  its 

Sassage.  If  the  decree  of  the  court  created  a 
ebt,  in  consideration  of  the  conveyance  of  the 
land  between  the  parties,  that  debt  was  not  in 
esse  until  after  the  passage  of  the  Legal  Tender 
Act.  But  the  final  decree  of  the  court  created 
an  obligation  upon  the  defendant  in  error  only 
suh  modo,  that  is,  according  to  its  terms,  to  pay 
into  court  a  certain  amoimt  in  a  specific  cur- 
rency or  notes,  and  therefore  created  only  that 
specific  liability  upon  the  defendant  in  error. 

These  cases  having  been  submitted  to  the 
court  on  April  10,  1871,  Mr.  Justice  Clifford 
announced  that  the  mniority  of  the  court  make 
the  following  order  in  these  cases. 

Ordered,  That  Mr.  Potter  and  the  Attorney 
General  be  heard  in  these  cases  on  the  12tii 
inst.  upon  the  following  questions: 

1.  Is  the  act  of  Congress,  know^  as  the 
Legal  Tender  Act,  constitutional  as  to  contracts 
made  before  its  passage? 

2.  Is  it  valid,  as  applicable  to  transactions 
since  its  passage? 

Mr.  Potter  will  open,  the  Attorney  General 
will  reply,  and  Mr.  Potter  will  close. 

Mr.  Justice  Cliff ord^  dissenting: 
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I  dissent  from  the  order  of  the  court  in  these- 
cases,  especially  from  that  part  of  it  which 
opens  for  reargument  the  question  whether  the 
act  of  Congress  known  as  the  Legal  Tender 
Act,  is  constitutional  as  to  contract  made  be- 
fore its  passage ;  as  I  hold  that  that  question  i» 
conclusively  settled  by  the  case  of  Hepburn  ▼. 
GriswoU,  8  Wall.  603,  19  L.  ed.  513.  in 
which  the  opinion  was  given  by  the  Chief 
Justice.  And  I  am  requested  to  say  that  Mr. 
Justice  Nelson  and  Mr.  Justice  Field  concur 
in  this  dissent. 

April  12,  1871— Mr.  Justice  Clifford  in- 
formed the  Bar  that  Mr.  Justice  Nelson  waa 
too  ill  to  attend  court  to-day;  that,  in  conse- 
quence of  his  absence,  the  hearing  in  tbese' 
cases,  assigned  for  argument  this  morning, 
would  be  further  postponed,  adding  that  notice 
would  hereafter  be  given  to  the  counsel  when 
they  could  be  heard. 

After  the  annoimcement  of  the  above  order, 
Mr.  Justice  Swayne  made  the  following  re- 
marks : 

The  further  argument  of  this  case  having 
been  again  postponed  on  account  of  the  indis- 
position and  absence  of  Mr.  Justice  Nelson, 
it  is  deemed  proper  by  the  court  that  a  few 
remarks  by  it  should  be  submitted.  The  case 
is  one  of  those  before  us  involving  what  ia 
known  as  "the  legal  tender  question." 

The  other  case,  Parker  v.  Davie,  was  sub- 
mitted upon  the  printed  briefs  on  the  13th  of 
February  last,  and  calls  for  no  observation,  ex- 
cept that  it  was  reached  in  the  regular  order  of 
the  docket,  is  before  us  and  ought  to  be  dis- 
posed of  as  soon  as  may  be.  consistently  witl> 
the  due  administration  of  justice.  In  the  other 
case.  Phcebe  G.  Lee  and  her  husband  recovered 
a  judgment  against  Knox  the  plaintiff  in  error, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Texas,  at  the  June  term,  1867; 
the  writ  of  error  by  which  the  case  was 
brought  into  this  court  bears  date  Oct.  1,  H69. 
April  30,  1870,  it  was  continued  and  ordered 
to  be  re-argued  on  the  first  Tuesday  of  the  en- 
suing December  term,  1870.  Nov.  17.  1870, 
during  the  fall  session  of  this  court,  it  having 
been  ascertained  that  neither  the  Chief  Justice 
nor  Mr.  Justice  Nelson  could  be  present  at  the 
time  designated,  the  hearing  wae  postponed  to 
the  first  Tuesday  of  February,  1871.  On  the 
23d  of  that  month  the  case  w'as  argued  by  the 
counsel  of  the  parties.  All  the  judges  were 
present  by  the  Chief  Justice.  The  counsel  on 
both  sides  admitted  the  validity  of  the  Legal 
Tender  Acts.  At  the  close  of  the  argument* 
Hon.  Clnrkson  N.  Potter  asked  to  be  heard 
upon  the  constitutional  question  involved  in 
the  cases.  The  Attorney  General  expressed  & 
desire  to  be  heard  also,  if  Mr.  Porter  were- 
heard.  These  requests  were  taken  into  confer- 
ence, and  both  promptly  acceded  to.  Several 
times  have  since  been  fixed  for  the  hearing,  bu^ 
not  publicly  announced,  for  the  reason  that  it 
was  uncertain  whether  some  of  the  judges^ 
would  not  be  necessarily  absent.  On  Monday- 
last  the  announcement  designating  to-day  wa» 
made.  We  were  advised  that  it  would  suit  the^ 
convenience  of  Mr.  Justice  Nelson  to  be  present. 
The  counsel  to  be  heard  were  duly  notified  in 
advance,  and  both  had  expressed  themselves, 
satisfied  with  the  time.  If  the  plaintiffs  in  the 
court  below  are  entitled  to  the  fruit  of  their 
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judgment,  they  ought  not  to  bo  further  delayed, 
ion^  delay  involves,  to  that  extent,  a  denial  of 
justice. 

It  is  doe  to  this  court  and  to  the  public,  that 
both  of  these  cases  shall  be  decided,  and  the 
important  question  which  they  present  be  put 
tt  rest  as  speedily  as  can  be  aone  with  pro- 

Sriety.  It  is  to  be'hoped  that  the  early  restora- 
ion  of  the  health  of  Mr.  Justice  Nelson  will 
enable  us  to  hear  the  furtfier  argument  and 
announce  our  conclusion  within  the  residue  of 
the  term. 

In  accordance  with  the  foregoing  the  eases 
were  argued: 

Argument  against  the  potMr  of  Congress  to 
tnake  United  States  Treasury  notes  a  legal 
tender, 

Mr,  Glarkaom  N.  Potter,  against  the  con- 
stitutionality of  the  act: 

Whatever  differences  may  exist  as  regards 
the  true  construction  of  the  Constitution,  as  a 
laiii'yer  addressing  this  Supreme  Tribunal,  I 
cannot  but  be  mindful  that  certain  general 
rules  for  its  constniction  have  been  eHtablished 
here;  and  that,  here  ni  least,  it  must  be  treated 
as  settled,  that: 

First.  This  government  has  no  powers  what- 
everezcept  those  derived  from  the  Constitution. 

Second.  By  the  Constitution,  it  has  all  the 
powers  thereby  expressly  delegated  to  it. 

Third.  And  also  all  those  powers  which  are 
necessary  and  proper  for  carrying  into  execu- 
tion any  of  the  delegated  powers. 

Fourth.  And  "when  the  end  is  legitimate, 
when  it  is  within  the  scope  of  the  Constitution, 
all  the  means  which  are  appropriate,  plainly 
adapted  to  the  end.  not  prohibited,  but  consist- 
ent with  the  letter  and  spirit  of  the  Constitu- 
tion, are  taken  to  be  necessary  and  proper, 
and.  therefore,  constitutional. 

Fifth.  ^\'ithin  the  sphere  of  the  authority 
thus  delegated,  this  government  is  supreme. 

Bearing  in  mind  these  principles,  we  have 
now  to  inquire:  how  far  was  Congress  author- 
ised to  make  the  Treasury  notes  of  the  govern- 
ment a  legal  tender? 

Now,  that  the  Constitution  has  not  expressly 
delegated  any  authority  to  Congress  to  make 
these  Treasury  notes  adequate  to  discharge  the 
debts  of  private  individuals,  at  their  nominal 
value,  must  be  conceded. 

Can  such  a  power  then  be  implied  from  the 
authority  "to  coin  money,  and  regulate  the 
value  thereof?**  Or,  can  it  be  regarded  as  one 
of  the  measures  necessary  and  proper  to  carry 
into  €»ffect  either  the  power  to  borrow  money, 
to  "regulate  commerce,  to  raise  and  support 
armies,  to  provide  and  maintain  a  navy,  to  sup- 
press insurrection,  to  repel  invasion,  or  any 
other  of  the  powers  delegated  to  Congtess? 

First  Position,  This  power  is  not  embraced 
in  the  authority  given  Congress  to  coin  money. 
"Money"  as  Used  in  the  Constitution, 

Money  is  used  in  the  Constitution  in  two 
senses.  In  the  2d  subdivision  of  the  section 
relating  to  the  powers  of  Congress,  the  Consti- 
tution speaks  of  the  power  to  borrow  money; 
and  there  the  word  must  be  used  in  tlie  larger 
sense,  of  strict  money,  or  of  any  thing  received 
instead.  But  in  the  5th  subdivision  of  that  sec- 
tion, which  gives  Congress  power  to  coin 
money  and  regulate  the  value  thereof  and  of 
foreigrn  coins,  it  must  bo  evident  that  Congress 


immemorial,  in  all  countries,  in  all  ages  of  the 
world,  the  precious  metals  have  l>een  the- 
medium  of  exchanges,  and  the  strict  moneys. 
We  read  that,  some  four  thousand  years  agOr 
Abraham  purchased  the  cave  of  Maclipolah 
with  shekels  of  silver,  current  money  with  the 
merchants. 

The  value  of  these  metals  has  been  designated* 
by  a  stamp  upon  them  indicating  their  fineness 
and  weight,  that  is,  indicating  tlie  value  at 
which  the  coins  were  rated.  When  tlie  coins 
have  possessed  the  value  indicated,  they  have- 
passea  from  hand  to  hand  as  of  that*  value, 
when  they  have  been  found  not  to  possess  that 
value,  they  have  (exoept  within  very  narrow 
limits)  failed  to  so  pass. 

It  is  true  that,  at  certain  periods  in  the  his- 
tory of  some  of  the  states,  the  skins  of  the 
beaver  passing  by  tale;  strings  of  shellK.  known 
as  wampum,  passing  by  measure;  and  pacltagoH 
of  tobacco  by  defined  weights,  were,  in  the  ab- 
sence of  the  precious  metals,  useil  as  money, 
and  were  made  the  medium  of  exchanges. 

But  none  of  these  was  a  "legal  trn<ler"  as 
money  (2  Duv.  63).  or  ever  hud  anything  Init 
a  local  and  limited  circulation,  or  ever  was  used 
as  a  substitute  for  money,  after  money  whs  in- 
troduced. 

While  in  all  ages  of  the  world,  In  all  coun- 
tries, the  preciouH  metals,  when  stamped  with  a 
designated  value,  have  been  known  us  moneys; 
and  (with  representatives  of  such  moneys), 
have  always  been  the  great  and  universal  me- 
dium  of  exchanges. 

Money  of  the  Framers  of  the  Constiiution. 

Not  only  has  "money"  meant  metallic  money, 
but,  upon  looking  at  the  public  history  of  the 
times  (which  this  court  lias  efitablishod  as  a 
proper  guide  to  its  construction,  8  How.  24,  11 
Pet.  332),  we  find  that  in  the  history  of  the 
country,  there  was  no  period  in  which  money 
was  more  distinctly  understood  and  meant  to 
be  hard  money,  than  at  the  period  when  the 
Constitution  was  framed  and  adopted. 

"Its  framers  had  ju»t  passed  thronph  all  the 
horrors  of  an  unredeemed  paper  currency.'* 
"The  history  of  that  currenc>'  had  been  within 
the  view  of  those  who  staked  their  property  on 
the  public  faith,  always  freely  given,  and 
grossly  violated."     11  Pet.  348. 

"The  mischiefs  of  the  experiments  which  had 
been  made  were  fresh  in  tlie  public  mind;  and 
had  excited  general  disgust."  Ma<liHon>  Pa- 
pers, p.  1345. 

With  the  bills  of  the  government  unredeemed* 
indeed,  become  at  last  so  hopelessly  beyond 
redemption  as  to  be  entirely  given  up  as  worth- 
less— the  country  had  returned  for  circulation 
to  a  specie  currency;  to  absolute  money  having 
an  intrinsic  value;  a.id  neither  had  noV  wished 
any  other  currency.    Stor>%  Com.  S  13i>4. 

But  the  context,  as  well  as  the  word  itself,, 
shows  that — 

Poxcer  is  Confined  to  Metals. 

This  grant  is  not  a  grant  to  create  money, 
but  simply  to  coin  money ;  a  power  that  can  be 
exercised  only  on  money  that  admits  of  being 
coined ;  that  is,  a  bare  power  "to  ntrike  coin." 
which  was  the  phrase  used  in  the  Articles  of 
Confederation,  as  the  equivalent  of  "to  coin 
money."  It  was  from  those  Articles  that  the 
words  "to  coin  money  and  regulate,  the  value 


referred  only  to  metallic  money.    .From  time    thereof"  were  transferred  to  the  cxistincr  Ctm 
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stitution ;  while  the  power  to  regulate  money  is 
skiiply  a  power  to  regulate  the  value  thereof, 
that  is,  of  the  money  coined,  and  of  foreign 
coins — a  power  consistent,  when  appli«^  to 
coined  money;  absurd,  when  applied  to  foreign 
paper  promises  to  pay ;  for  how  could  Congress 
regulate  the  value  of  the  promises  put  out  by 
nations  beyond  its  control? 

If,  however.  Congress  could  take  the  power 
of  stamping  leather  or  paper  under  this  clause, 
and  the  leather  or  paper  so  stamped  be  con- 
sidered as  coined  money,  the  value  whereof 
•could  be  regulated  by  ^Congress;  even  that 
would  not  support  the  legal  tender  provision  of 
the  Treasury  notes. 

Willi  such  a  power,  Congress  might,  indeed, 
stamp  a  lump  of  leather  or  a  ream  of  paper,  so 
that  they  should  circulate  as  current  money; 
that,  however,  would  not  make  these  notes 
auch  stamped  paper,  nor  current  money. 

Treasury  Notes  Have  no  Intrinsic  Value. 

For  your  Honors  will  observe  that  these 
notes  have,  as  substance,  no  appreciable  value 
whatever.  They  are  not  declared  to  be,  and  do 
not  purport  to  be,  of  any  value  as  substance. 
They  are  not  stamped  with  any  intrinsic  value. 
They  are  not,  so  far  as  they  possess  value, 
things  at  all,  but  only  things  in  action.  The 
7natt?rial  holds  the  evidence  of  the  promise;  but 
it  is  the  promise  and  the  promise  alone,  which 
IS,  and  which  purports  to  be,  of  value.  One 
•dash  of  the  pen  across  the  signature  of  F.  E. 
Spinner,  and  this  is  not  a  Treasury  note ;  not  a 
thing  in  action,  not  a  matter  which  bears  the 
government  stamp  of  value;  not  $10  at  all,  but 
a  worthless  rag  of  paper,  once  used  to  hold  a 
promise,  now  canceled. 

If.  therefore,  money,  in  the  phrase  "to  coin 
■money."  could  be  considered  as  embracing  other 
suhstinces  besides  those  precious  metals,  alone 
thronjrhout  all  the  world  as  coin,  none  the  loss 
would  it  remain,  that  to  utter  promises  to  pay 
money  would  not  be  "coining,"  or  "to  coin 
.money." 

Concurrence  of  Opinions. 

I  cannot  find  that,  before  the  passage  of  this 
T>gal  Tender  Act,  it  had  ever  been  supposed 
"by  any  court  or  by  any  judge  of  any  court,  or 
1»y  any  commentator  or  statesman,  that  this 
power  "to  coin  money"  had  reference  to  any- 
thing but  a  metallic  currency.  Indeed,  of  all  the 
jud^res  that  have  given  opinions,  as  well  as  in 
support  of,  as  against  the  legality  of  this  law, 
I  fin<l  but  one,  the  learned  judge  who  dissented 
in  this  case  below,  who  does  not  concede  that 
to  "coin  money"  w.s  a  grant  of  power  relating 
to  the  coining  ..!  the  precious  metals. 

Nevertheless,  although  the  power  to  coin 
•money  has  not  sufficed  to  Support  the  right  to 
make  these  Treasury  notes  a  legal  tender,  the 
power  to  "regulate  the  value  thereof,"  tliat  is, 
of  coined  money,  has  been  taken  as  one  of  the 
most  effective  arguments  to  support  this  law. 

If,  under  this  power  to  regulate  the  value  of 
coined  moneys.  Congress  may  debase  the  coin- 
age, if  it  may  put  upon  the  coined  moneys  any 
other  than  their  true  intrinsic  value;  if  it  may 
declare  that  one  half  or  three  fourths  of  a  dol- 
lar, when  stamped  by  it  as  a  dollar,  shall  be 
taken  to  be  equal  to  a  whole  dollar,  or  may  thus 
impair  the  obligation  of  contracts,  and  transfer 
one  man's  property  to  another;  why,  it  is 
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asked,  under  the  constitutional  power  to  borrow 
money,  and  other  delegated  powers,  and  the 
powers  necessary  and  proper  to  enable  it  to  ex- 
ercise the  delegated  powers,  may  Congress  not 
do  a  like  thing  to  produce  a  better  result  with 
these  Treasury  notes.    To  this  we  answer: 

Second  Position.  This  power  cannot  be  im- 
plied from  the  power  to  regulate  the  value  of 
m9ney,  for,  first,  Congress  has  no  power  given 
it  to  regulate  the  value  of  the  money  it  bor- 
rows; but  only  of  the  money  it  coins,  and  of 
foreign  coins.  The  analogy  claimed  would  ex- 
ist if  the  Constitution  gave  Congress  power  to 
l)orrow  money  and  regulate  the  value  thereof. 
13 ut  that  it  does  not  give,  and,  second,  Con- 
gress has  no  power  even  to  materially  debase 
the  coin.  A  power  to  regulate  is  not  a  power  to 
destroy. 

1  quite  agree  that  "an  uniform  course  of 
action  involving  the  right  to  the  exercise  of  an 
important  power  for  half  a  century,  and  this 
almost  without  question,  is  no  unsatisfactory 
evidence  that  the  power  is  rightfully  exercised." 

Briscoe  v.  Bank,  11  Pet.  318. 

But  your  Honors  will  find,  I  think,  from  a 
careful  review  of  the  legislation  of  Congress  on 
this  subject,  not  only  that  Congress  has  not 
(as  the  court  of  appeals  in  New  York,  and  the 
ether  tribunals  which  have  affirmed  the  valid- 
ity of  this  law,  seem  to  have  assumed)  ex- 
ercised plenary  power  over  the  subject  of  riir* 
rency  and  the  1^1  tender  laws  (27  N.  Y.  425, 
426)  ;  but  that,  on  the  contrary,  the  legislation 
of  Congress,  from  first  to  last,  has  been  strictly 
confined  to  designating  the  value  of  coined 
money  and  to  discriminating  with  reference  to 
its  real  value. 

Legislation  on  Coinage. 

From  the  establishment  of  the  government 
to  the  passage  of  the  act  authorizing  Treasury 
notes,  the  legal  tender  coin  has  been  three 
times  debased,  and  three  times  only.  Once  in 
June,  1834,  when  the  gold  coinage  was  reduced 
about  six  per  cent  in  value;  once  in  1851,  when 
the  three  cent  pieces  were  first  coined ;  and  once 
in  1853,  when  the  fractional  silver  coinage  was 
reductul  some  six  per  cent  in  value.  But  th4 
pieces  of  these  latter  coinages  were  restricted 
as  legal  tender  within  such  very  narrow  limits 
and  for  such  fractional  and  special  uses,  that, 
practically  these  laws  did  not  operate  as  de- 
basements of  the  coin  at  all. 

From  the  first  issue  of  coin  by  this  govern* 
ment  to  this  time,  the  imit  of  calculation  and  of 
coinage,  the  silver  dollar,  equal  in  value  to  the 
Spanish  milled  dollar,  has  remained  the  same. 
it  remains  still  of  the  sam<!  weight  and  fineness 
as  when  first  coined;  whatever  changes  have 
been  made,  have  been  made  to  bring  the  other 
coin  into  more  actual  and  just  relation  to  it. 

Standard  first  Adopted. 

When  the  subject  of  coinage  was  first  con- 
sidered by  the  Confederation,  it  was  proposed 
to  have  a  unit  of  account  and  of  coinage  much 
smaller  than  the  dollar,  and  to  employ  the 
decimal  system.  Jefferson,  while  recommend- 
ing the  adoption  of  the  decimal  system,  Rug- 
gested  a  coin  equal  to  the  then  existing  \foxican 
dollar,  as  the  unit  of  value.  His  recommenda- 
tion was  adopted,  and  the  dollar  has  ever  since 
remained  the  same. 
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1.  Randolph's  JeflTenon,  3956^  JefTerson'^ 
paper  on  coinage,  in  appendix  to  his  works. 

The  first  coinage  was  under  the  act  of  Apr. 
2,  1792 ;  and  that  act  provided  that  the  coinage 
should  be  both  gold  and  silver,  and  that  the  rel- 
ative value  of  the  two  metals  should  be  as  fif- 
teen to  one  (§11) ;  that  is,  that  one  ounce  of 
gold  should  be  taken  as  the  equal  of  fifteen 
ounces  of  silver.  By  that  rate,  one  gold  eagle 
would  contain  two  thirds  as  much  ^Id  of  stand- 
ard fineness  as  there  was  silver  in  one  silver 
dollar,  and  one  silver  dollar  would  equal  in 
weight  three  half  eagles. 

Both  of  these  precious  metals  were,  after 
that,  coined  as  money;  both  became  lawful 
money,  and,  therefore,  ex  necessitate,  a  tender 
in  payment  of  debts  due  in  money,  even  if  not 
so  declared  by  law;  just  as  coal  of  the  specified 
kind  is  a  lawful  tender  in  discharge  of  a  con- 
tract for  coal ;  and  cotton,  of  a  contract  calling 
for  cotton. 

But,  in  the  lapse  of  years,  the  relation  in 
value  existing  or  established  by  Congress  in 
this  act  of  1792,  between  the  two  precious  met- 
als, was  lost.  Owing  to  the  increased  produce 
of  silver,  and  perhaps  to  the  increased  demand 
by  the  commerce  of  the  world  for  gold,  their 
relative  value  had  so  materially  altered,  that 
by  1823  the  Secretary  of  the  Treasury  called 
the  attention  of  Congress  to  the  fact  that  gold 
bad  relatively  appreciated  in  value,  so  that 
their  true  relation  was  then  as  sixteen  to  one; 
and  to  the  evils  resulting  from  the  erroneous 
standard  maintained. 

Cong.  Debates,  Feb.  6,  1823,  p.  859. 

For  a.s  soon  as  gold  had  advanced,  or  silver 
declined  in  relative  value,  so  that  they  really 
bore  to  each  other  the  relation  of  sixteen  to  one 
in  value,  instead  of  fifteen  to  one,  as  they  were 
valued  by  the  law,  every  person  who  could 
secure  an  ounce  of  our  gold  coinage  for  fifteen 
ounces  of  silver,  secured  what  was  intrinsically 
worth  sixteen  silver  ounces;  that  is,  made  a 
profit  of  about  six  per  cent.  It  followed,  of 
course,  that  all  the  gold  was  taken  up  as  fast  as 
coined,  and  sent  out  of  the  country  to  be  re- 
coined,  and  that  the  country  retained,  instead, 
only  silver  and  the  gold  coins  of  those  coun- 
tries whose  gold  coinage  bore  a  true  relation  to 
the  existing  value  of  gold  and  silver. 

In  fact,  our  gold  coin  went  regularly,  directly 
from  the  mint,  as  fast  as  coined,  to  tne  foreign 
pocket;  and,  out  of  some  $12,000,000  of  gold 
which  had  been  coined,  it  was  computed  there 
was  hardly  a  gold  piece  to  be  found  in  the 
whole  United  States.  As  was  said  in  Congress: 
**Hitherto,  like  the  tracks  to  the  lion's  den,  the 
coins  have  gone  all  one  way — ^to  Europe;  and 
not  one  solitary  eagle  has  ever  made  good  its 
cis- Atlantic  flight." 

Cong.  Debates,  June  1834,  p.  4654. 
Standard  Corrected. 

This  evil  led  at  last  to  the  introduction  into 
Congress  of  a  bill  to  regulate  the  value  of  the 
gold  coinage  of  the  country,  by  adjusting  the 
rate  for  gold  coin  to  its  true  relation  to  the  ex- 
isting and  continuing  silver  coin. 

Tlie  debate  upon  the  bill  (Cong.  Debates, 
June  21.  1834)  shows  how  anxious  Congress 
was  to  get  at  the  true  relative  value  of  the  two 
prooious  metals  and  to  fix  the  coinage  accord- 
ingly. Opinions  as  to  the  relative  values  of 
ITold  iind  silver  ranged  from  15.60  to  1,  to  16  to 
12  Wall.  U.  S.  Book  20. 


1.  The  majority  of  those  best  calculated  froc 
their  pursuits  to  understand  the  subject,  in- 
cluding the  New  York  banks,  regarded  the  true 
ratio  to  be  as  15.62  to  1 ;  altliough,  for  the  pre- 
vious few  years,  it  had  avera^d  15.80  to  1. 
But  Congress,  at  the  instance  of  the  friends  ot 
metallic  money,  determined  to  adopt  16  to  1  as 
the  relative  values.  Partly,  because  that  seemed 
to  be  the  ratio  which  had  proved  practically  the 
most  correct  in  the  nations  which  had  adopted 
it;  partly,  because  it  was  believed  that  the  rel- 
ative appreciation  of  gold,  which  had  been  so 
long  going  on,  would  continue,  and  that  the 
slight  overvalution  of  it,  if  any  there  was, 
would  be  thus  in  time  corrected. 

1  Benton's  Thirty  Years,  469. 

But,  so  far  from  Congress  assuming  any 
power  to  materially  depreciate  the  coinage,  or 
impair  the  rights  of  creditors,  the  power  of 
Congress  to  make  depreciated  coin  a  legal 
tender  was  expressly  disclaimed  in  the  debate. 

Cong.  Debates,  June  21,  1834,  pp.  4650,  4652, 
4653. 

And  the  statesman,  at  whose  instance  and  by 
whose  will  this  bill  was  mainlv  carried  through, 
was,  of  all  men  who  ever  had  part  in  the  gov- 
ernment of  this  coimtry,  the  very  last  one  to  be 
quoted  on  the  side  of  the  power  of  Congress  to 
make  promissory  notes  lecral  tenders  in  pay- 
ments of  private  debts. — ^Thomas  Hart  Benton. 

Effect  of  Change  in  Qold  Coinage, 

Your  Honors  will  see  that,  while  Congress 
did,  indeed,  reduce  the  standard  and  value  of 
the  gold  coinage,  so  that  $100  of  the  new  gold 
coins  were  hardly  equal  in  intrinsic  value  to 
ninety- four  of  the  former  gold  coinage ;  yet  that, 
in  fact,  Congress  did  absolutely  nothing  to  im- 
pair the  obligation  of  contracts,  or  to  destroy 
the  rights  of  the  creditors. 

For,  from  the  beginning,  the  debtor  had  the 
right  to  pay  in  the  coinage  of  either  of  the  pre- 
cious metals.  At  first,  these  were  of  equal 
value,  and  payment  in  either  was  indifferent. 
Gradually  tne  gold  appreciated,  or  the  silver 
depreciated,  and  then,  of  course,  the  defitor,  as 
he  had  the  option,  paid  in  silver.  So  that,  in 
1834,  the  debtor  who  owed  $1,000  and  had  $940 
of  the  then  gold  coinage,  could  exchange  his 
gold  for  $1,000  in  silver  coin,  and  discharge 
with  these  his  debt  of  $1,000. 

Therefore,  although  Congress  did  reduce  the 
value  of  the  gold  coinage  in  1834,  the  debtor, 
after  1834,  could  no  more  pay  his  $1,000  with 
money  of  less  intrinsic  value  than  he  could  be- 
fore. True,  he  could  take  $940  in  gold  of  the 
old  coipage,  and  get  with  it  $1,000  in  gold  of 
the  new,  with  which  to  pay  his  debt.  But  so, 
before  the  law,  he  could  take  this  same  $940  of 
gold  coinage,  and  purchase  $1,000  of  the  then, 
and  still,  equivalent  silver  coinage,  with  which 
to  pay  the  debt.  Indeed,  that  law^  so  far  from 
taking  one  sixteenth  of  the  debt  from  the  cred- 
itor and  giving  it  to  the  debtor,  as  at  first  ap- 
f»ears,  actually  gave  the  debtor  no  new  privi- 
ege,  and  deprived  the  creditor  of  no  property. 
It  remained  optional  with  the  debtor,  after  the 
law  as  before,  to  pay  in  the  gold  pieces  of  the 
old  coinage.  True,  it  became  possible,  after  the 
law,  for  the  debtor  to  pay  in  the  new  gold  coin- 
age, but  it  had  been  optional  with  him  before 
the  law  to  pay  in  the  constant  silver  coinage 
equivalent  in  value  to  the  new  gold  coinage. 
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..e  law  was,  in  fact,  but  an  adjustment  an:' 
n-eopnition  of  the  true  relation  between  the 
values  of  the  two  metals,  the  selection  between 
which  had  always  remained  optional  to  botl; 
debtors  and  creditors;  and,  so  far  from  bein^ 
•in  attempt  by  Conprcss  to  create  a  legal  tendc-r 
without  reference  to  or  differing  from  the  in- 
trinsic value  of  the  thing  to  be  tendered,  it  was. 
on  the  contrary,  a  most  careful  and  earnest  ef- 
fort to  bring  the  recognizable  value  of  the  thinj^. 
to  be  tendered  more  closely  to  its  intrinsic 
value. 

Cong.  Debates,  June,  1834,  pp.  4643-4671. 

Following  this  act  of  June  28,  1834.  Con- 
gress passed  an  act  on  the  same  day,  conform- 
ing the  value  at  which  foreign  coins  were  to  be 
rated  to  their  true  intrinsic  value. 

Change  of  the  Silver  Coinage, 

For  nearly  twenty  years  after  the  passage  of 
these  laws  of  1834,  the  relations  between  the 
precious  metals  remained  undisturbed,  so  that 
no  action  by  Congress  was  required.  But  the 
unlooked  for  discoveries  of  gold  in  California 
disturbed  again,  and  in  a  reverse  direction,  the 
relation  between  the  two  metals,  and  thereafter 
silver  advanced,  and  gold  declined,  in  relative 
values;  so  that,  by  1853,  a  scarcity  in  silver 
coin  had  been  felt.  Congress,  however,  did  not 
thereupon  generally  depreciate  the  silver  coin- 
age. It  was.  indeed,  urged  upon  Congress,  and 
I  think  wisely,  to  appreciate  the  gold  coinage. 

Vide  Xew  Vork  Tribune,  and  other  journals. 

Instead,  however,  of  doing  this — thinking, 
probably,  that  this  gold  harvest  was  to  be  of 
short  duration  and  its  disturbance  of  the  rela- 
tion then  so  long  subsisting  between  the  two 
metals  not  likely  to  continue;  and  striving  to 
meet  the  evil  of  sliin-plasters  and  paper  tokens 
for  change  then  pressing — Congress  did  depre- 
ciate the  silver  coin,  for  parts  of  dollars  about 
six  per  cent  (so  that  two  half  dollars  or  four 
quarter  dollars  are  no  longer  equal  to  one  dol- 
lar piece).  But  these  depreciated  coins  were 
nstriet<«<l  from  being  legal  tender  for  any  sum 
greater  than  $5  in  all.  although  tlie  smaller  sil- 
ver coin  of  earlier  coinage  remaine<l  a  tender 
for  any  amount. 

Prior  to  this,  in  1851,  Congress  had  directed 
the  coinage  of  three  cent  pieces,  of  a  fineness 
and  weight  whicli  gave  them  a  value  of  only 
eighty  cents  on  the  nominal  dollar  of  these 
pieces  (t.  e.,  thirty-three  pieces  of  three  cent 
coinage  were  worth  intrinsically  only  88/100  of 
one  silver  dollar)  ;  but  these  pieces  were  only 
made  tender  to  the  extent  of  thirty  centj*  in  the 
aggregate:  and  their  issue  was  shortly  stopped, 
and  by  the  act  of  1853  their  intrinsic  value  was 
raised  to  the  standard  of  that  of  the  other 
fraetions  of  the  dollar. 

Edelman's  Bullion  Dealers'  Guide,  pp.  14, 
15:  ch.  XX.,  31st  Cong.  Sess.  11;  ch.  LXXIX.; 
32  Cong.  Sess.  11. 

fluinge  in  the  Copper  Coinage, 

(*ongress  also,  in  1703  and  17^0,  reduced  the 
weight  and  the  intrinsic  value  of  the  cent  to 
accord  with  the  increased  value  of  copper,  the 
planchets  for  which  government  haa  to  im- 
port. Report  as  to  the  Mint,  Cong.  Debates, 
July,  1823,  804. 

These  cents,  however,  were  not  made  a  legal 
tender. 

The  interference  by  govemroeiit  with  the 
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rights  of  creditors  by  regulations  of  the  coin 
.:«ve.  therefore,  been: 

1.  By  the  acts  of  1834,  a  pHOSsible  but  dis- 
puted and  doubtful  depreciation,  if  of  any- 
:hing,  of  less  than  one  per  cent. 

2.  By  the  act  of  1851,  a  depreciation  of 
fractional  silver  coin  (the  three  cent  piece)  to 
an  extent  which  could  not,  in  the  largest  ten- 
der,* exceed  six  cents;  shortly,  however,  altered 
so  that  it  could  not  exceed  in  the  aggregate 
two  cents. 

3.  By  the  act  of  1853,  a  depreciation  of 
fractional  silver  to  an  extent  which  could  not 
exceed  in  the  largest  tender  thirty  cents. 

Debasement  too  Trifling  to  he  R^gar<fed, 
Now,  if  these  debasements  of  fractional  coin 
l»e  deemed  merely  such,  nevertheless  from  their 
minute  and  fractional  nature  thev  would  form 
no  precedent  for  future  material  debasements 
of  tiie  coinage,  or  indicate  any  actjulescence  by 
the  people  and  the  courts  in  an  assumption  by 
Congress  of  the  right  to  put  a  false  or  arbitrary 
\alue  upon  its  coined  moneys.  De  minimit 
non  curat  lex. 

Practically  there  Han  Been  no  Debasement  of 

the  Coin, 

But,  indeefl,  these  acts  of  1851  and  1853 
were  practically  not  at  all  infringements  upon 
the  rights  of  creditors  or  debasements  of 
the  coinage  below  its  value.  I  remarked  that 
when  coins  were  struck  with  a  value  which 
they  did  not  possess,  they  have,  "except  with- 
in very  narrow  limits,**  failed  to  pass  at  more 
than  their  true  intrinsic  worth.  But  there  are 
limits  within  which  coins  somewhat  depreci- 
ated below  their  true  value  will  circulate  as 
well  as  if  they  had  not  been  depreciated. 
Those  limits  are  when  the  payment  is  so  small 
that  the  difference  between  the  nominal  and 
intrinsic  values  does  not  leave  it  worth  while 
to  regard  the  difference;  or  when  some  partic- 
ular convenience  about  the  coin,  such  as  its 
portability  or  denomination,  overbalances  the 
intrinsic  depreciation.  That  Is,  the  peculiar 
fitness  for  the  fractional  purpose  required  will 
in  such  cases  actually  malce  good  the  deprecia- 
tion, and  carry  the  small  coin,  for  all  purposes 
of  use,  up  to  the  stamped  value. 

Your  Honors  will  recollect  how  often,  in  the 
days  of  the  Spanish  piece  for  12J  cents,  we  ac- 
cepted 12  oi'iits  instead  and  took  Spanish  quar- 
ters with  holes  drilled  through  them  equally 
with  perfect  coin.  And  I  am  informed  by  Mr. 
Buggies,  delegate  to  the  International  *  Coin 
Congress,  that  the  sovereign  has  so  depreciated 
by  wear  that  a  large  majority  of  the  coins  in 
circulation  in  Great  Britain  are  intrinsically 
worth  two  pence  per  sovereign  less  than  the 
standard  value:  and  yet,  for  all  minor  pay- 
ments, they  pass  from  hand  to  hand  by  tale 
equally  as  of  full  weight;  while  in  large  trans- 
actions they  are  always  paid  out  by  weight  and 
not  by  tale.  So  with  the  depreciated  three 
cent  pieces  of  1851 ;  within  the  limit  at  which 
they  were  legal  tender,  their  portability  and 
convenience  made  up  what  they  wanted  in  in- 
trinsic silver  value. 

And  so,  too,  with  the  depreciated  coinage  of 
1853.  It  was  confined  to  fractions  of  a  dollar, 
which  were  so  slightly  depreciated,  and  the 
convenience  of  which  was  such,  that  the  trifling 
intrinsic  loss  was  not  to  be  regarded.  But  tlie 
depreciated   coins   were   made   a   legal  1   tender 
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only  to  twice  the  amount  of  the  lowest  tender- 
able  gold  coin.  Congress  still  kee))ing  up  to  its 
idea  of  a  double  money  standard  nnd  still  hold- 
ing to  its  unchanged  imit  of  value,  the  silver 
dollar. 

Regulation  not  Debasement. 
Kow,  I  submit  that  all  these  exercises  of  the 
powers  of  Congress  to  "coin  money  and  regu- 
late the  value  thereof,"  were  within  the  letter 
and  spirit  of  the  Constitution.  Congress  has, 
indeed,  established  the  value  of  certain  foreign 
coins  at  one  time  and  changed  it  at  another; 
made  them  a  tender  and  deprived  them  of  that 
quality;  and  changed  from  time  to  time  the 
standard  of  value  of  coin  struck  at  its  mint. 
But  how  has  it  done  this? 

Without  regard  to  the  intrinsic  value  of  the 
eoin  struck?  By  fixing  upon  it  any  arbitrary 
▼alue,  and  making  it  a  tender  at  anything  but 
its  true  value,  as  all  the  courts  which  have 
supported  the  constitutionality  of  the  provi- 
sion we  are  considering  have  assumed  ?  Not  at 
all;  but,  on  the  contrary,  .by  uniformly  seeking 
to  conform  the  stamp  upon  its  coin  to  its  true 
Talue,  and  by  scrupulously  limiting  the  depart- 
ures from  intrinsic  value  for  special  purposes, 
within  limits  so  narrow  that  the  special  use- 
fulness of  the  coin  within  those  limits  has 
actually  made  good  the  trifling  deficiency  in 
weight. 

In  the  same  spirit  Conffress  has  provided 
that  its  coin  shsul  be  a  lega]  tender  at  its 
stamped  valuation  only  when  of  full  weight;  if 
of  lighter  weight,  only  proportionately,  accord- 
ing to  its  weight. 

In  fine.  Congress,  under  a  power  to  coin 
money  and  regmate  the  value  thereof,  has  done 
only  and  exactly  what  those  words  in  their 
plam  signification  imply;  has  struck  metallic 
coins  and  has  regulated  the  value  thereof  and 
of  foreign  coins ;  and  has  done  this  on  every  oc- 
casion with  careful  regard  to  their  true  intrinsic 
value;  manifesting,  as  well  b^  the  particular 
purposes  and  narrow  limits  within  which  they 
have  departed  from  intrinsic  value,  as  by  their 
general  strict  regard  for  such  values  (not  their 
belief  that  they  could  strike  any  metal  and 
stamp  it  with  an  arbitrary  value)  but  that 
they  could  rightfully  regulate  the  value  of 
money  only  by  truly  declaring  the  value  there- 
of. Not  that  they  possessed  a  magic  power,  as 
thought  the  learned  judge  (Williams)  who  dis- 
sented below,  to  give  by  their  omnipotent  fiat 
a  precious  value  to  inanimate  and  valueless 
things;  but  that  they  possessed  only  power  to 
regnlate  the  coin  stamped  by  declaring  its 
value  according  to  the  fact — according  to  the 
value  stamped  upon  it  when  of  full  weight,  and 
of  only  proportionate  value  when  of  light 
weight. 
Misapprehentfion  as  to  the  Action  of  Con  press. 

In  the  opinions  of  these  legal  tender  cases, 
nothing  has  seemed  to  go  so  far  towards  sup- 
porting the  authority  of  Congress  to  make 
Treasury  notes  a  legal  tender  as  the  assump- 
tion that  Congress  had  been  left  by  the  Con- 
stitution at  liberty  to  impair  private  rights 
and  the  obligation  of  contracts  by  debasing  the 
specie  coinage,  and  that  it  had  actually  debased 
that  coinage  and  impaired  those  rights  to  the 
extent  of  one  sixteenth  without  question  or 
challenge. 

Had   this   been   the   action    of   Congress,   ft 


or  right  to  do  this.  One  permitted  invasion  of 
an  established  right  does  not  do  awav  with  the 
right.  That  Congress  had  debased  tlie  coinage 
one  sixteenth  would 'not  establish  the  right  to 
further  debase  it ;  would,  at  most,  indicate  that 
the  power  to  regulate  it  extended  up  to  that 
limit;  and  would,  of  itself,  furnish  no  justifi- 
cation for  a  more  general  or  further  invasion. 
Nevertheless,  the  assertion,  in  all  the  opinions 
that  government  had  assumed  to  debase  the 
coinage  to  the  extent  of  one  sixteenth,  impair- 
ing to  that  degree  the  recovery  of  all  creditors, 
and  that  this  action  had  been  "uhmitted  to 
without  question,  has  seemed  to  me  the  strong- 
est argument  for  the  power  of  government  to 
exercise  plenary  control  over  coined  money. 
Indeed,  it  was  the  inquiry  as  to  how  it  wo» 
possible  that  creditors  could  have  submitted  to 
so  serious  an  infringement  of  their  rights  with- 
out contest  in  the  courts,  which  siiowcd  me 
that,  in  fact,  nothing  of  the  kind  really  took 
place. 

No  Plenary  Power  Over  Tender  Asserted, 

On  the  contrary,  we  see  that.,  so  far  from 
"Congress  having  claimed  and  exercised  im- 
limited  power  over  legal  tender,"  as  Judge 
Williams  believes;  so  far  from  having  assume*! 
the  power  to  make  even  coin  a  legal  tender 
without  regard  to  jts  real  intrinsic  value,  a« 
all  the  decisions  3upporting  this  law  assume; 
its  legislation  shows  that  for  seventy- five  years, 
from  the  beginning  of  the  government  down  to 
the  act  authorizing  these  legal  tender  notes, 
through  all  the  most  pressing  exigencies  of 
peace  and  war.  Congress — not  only  by  its  direct 
efforts  to  regulate  the  coinage  from  time  to 
time,  according  to  its  intrinsic  value,  but  also 
hj  the  narrow  limitation  it  imposed  on  the 
right  of  legal  tender  when  diverging  slightly 
from  intrinsic  value  for  special  and  temporary 
purposes---ha8  shown  a  determination,  as  uni- 
form as  just,  to  keep  the  stamp  upon  the  gov- 
ernment coins  a  true  index  to  their  value,  and 
to  so  regulate  these  coins  as  that  they  should 
have  and  express  their  actual  values.  Nay,  by 
reference  to  the  debates  in  Congress,  it  will  be 
seen  that  the  right  of  Congress  to  debase  the 
coin  and  make  the  debased  coin  ft  legal  tender, 
in  such  wise  as  to  materially  afl'ect  the  rights 
of  the  creditor  or  debtor,  was  not  only  never 
professed  or  asserted,  but  that,  so  far  as  the 
question  has  arisen,  the  right  has  been  directly 
repudiated. 

Difficulty  of  the  Netc  York  Court, 

So,  therefore,  the  difiicultj  the  court  of  ap- 
peals of  New  York  declares  it  has  in  perceiving 
why,  if  Congress,  under  this  power  to  coin 
money,  could  coin  any  metallic  substance  and 
stamp  it  with  an  arbitrary  value  (which  it 
says,  was  not  denied  in  tnat  case,  27  N.  Y., 
430)  it  would  not  have  equally  the  power  to 
declare  its  Treasury  notes  a  legal  tender,  with- 
out reference  to  their  intrinsic  value — it  is  a 
difficulty  that  your  Honors  are  freed  from, 
and  that  '•hould  never  have  existed. 

Indeed.  I  look  in  vain  to-day  for  the  produc- 
tion of  the  declaration  prior  to  these  legal  ten- 
der days,  of  one  judge,  one  statesman,  one  com- 
mentator, that  Congress,  by  the  power  "  to 
coin  money  and  regulate  the  value  thereof,** 
possessed  the  right  of  striking  coined  metals 
with  false  and  arbitrary  values. 

The  right,  therefore,  to  make  a  promise  to 


would  not,  indeed,  have  established  its  power   pay — a  promise  not  expected  to  be  kept  at  the 
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time  for  which  it  was  made,  nor  at  any  other 
certain  or  definite  time — the  substitute  for  the 
thing  promised;  and  to  oblige  eveir  creditor 
to  accept  this  of  his  debtor,  instead  of  the  thing 
promised,  is  not  only  not  within  the  provisions 
of  this  grant  to  Congress  "to  coin  money  and 
regulate  the  value  thereof,"  but  we  have  seen 
that  no  kindred  power  in  fixing  the  value  of 
even  coined  moneys,  has  ever  been  claimed  or 
attempted  under  that  grant. 

We  are  driven,  therefore  to  seek  |n  other 
parts  of  the  Constitution  this  power  to  nmke 
Treasury  notes  a  legal  tender  between  private 

Sarties  at  their  nominal  value  for  prciexisting 
ebts. 

Third  Position,  The  assumption,  by  Con- 
gress, of  the  right  to  exercise  this  power  in  a 
time  of  public  danger,  is  not  conclusive  of  the 
right. 

out  it  is  claimed  that  the  power  of  thus 
making  the  bills  of  the  government  legnl  ten- 
ders is  a  power  "necessary  and  proper"  in  the 
sense  in  which  these  words  are  settled  to  have 
been  used,  to  carry  into  effect  80m<>  one  or  more 
of  the  powers  delegated  to  Congre<«s  by  the 
Constitution.  For  we  are  told  that  by  ''neces- 
sary"  and  "proper**  is  meant  no  more  than  use- 
ful or  conducive;  and  that  Congress  is  the 
judge  of  what  is  useful  or  conducive.  So  that, 
if  only  the  means  may  be  dseful  or  conducive 
to  the  end,  and  the  end  legitimate ;  if  there  may 
be  any  possible  relation  of  the  means  to  the 
end;  then,  whether  it  is  or  is  not  really  ^uch  a 
means,  is  for  Congress  to  decide,  and  that  its 
decision  is  not  open  for  your  Honors*  review. 
27  N.  Y.  475,  476. 

i  If  this  be  so,  then  your  Honors,  instead  of 
holding  a  supreme  tribunal,  to  pass  upon  the 
rights  of  the  other  departments  of  government, 
and  to  determine  how  tar  their  action  is  war- 
ranted by  the  fundamental  law  from  which  all 
powers  of  government  are  drawn:  are  nothing 
but  a  court  to  settle  questions  of  private  right 
and  property  between  individuals. 

Why,  it  has  been  regarded  as  the  special  and 
distinct  characteristic  of  this  august  tribunal, 
that  it  sits  in  judgment  upon  the  rights  of 
states  and  the  powers  of  legislatures.  As  Chief 
Justice  Marshall  well  said,  in  BIndiaon  v.  Ufar- 
hury:  "To  what  purpose  is  that  limitation 
committed  to  writing,  if  these  limits  may  be  at 
any  time  passed  by  those  intended  to  be  re- 
strained. The  distinction  between  a  govern- 
ment with  limited  and  unlimited  powers  is 
abolished,  if  those  limits  do  not  confine  the 
poFMonji  on  whom  they  are  imposed;"  but  all 
powers,  under  the  discretion  of  a  choice  of 
means,  are  left  open  to  them. 

•'The  public  safety,  and  the  jronernl  welfare 
to  bo  determined  by  the  discretion  of  Conarress, 
dostroy  all  limits  to  Congressional  power. 
Their  discretion  only  is  thus  made  the  measure 
of  their  authority."  Peckham.  J. 

Of  course,  if  your  Honors  please,  no  such 
doctrine  as  that  just  suggested  can  be  main- 
tained. It  would  suppose  a  despotism  of  the 
most  absolute  character. 

"To  a  certain  extent,  the  necessity  and  pro- 
priety of  an  enactment  must  rest  in  the  iliscre- 
tion  of  the  legislature.  But  to  hold  that  the 
exercise  of  that  discretion  is  final,  and  not  sub- 
ject to  the  examination  of  the  judiciary,  would 
be  to  break  down  all  limitations  upon  the 
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government.  Accordingly,  I  think  that  no 
judge  has  ever  intimated  the  existence  of  any 
such  extreme  doctrines." 

Judge  Denio,  27  X.  Y.  536. 

"If  It  be  asked,"  said  Hamilton,  "what  is  to 
be  the  consequence,  in  case  the  Congress  shall 
misconstrue  this  part  of  the  Constitution,  and 
exercise  pollers  not  warranted  by  its  true 
meaning,  I  answer :  ITie  same  as  if  they 
should  misconstrue  or  enlarge  any  other  power 
vested  in  them;  as  if  the  general  power  had 
been  reduced  to  particulars,  and  any  one  of 
these  were  to  be  violated.  The  success  of  the 
usurpation  will  depend  upon  the  executive  and 
judiciary  departments,  which  are  to  expound 
and  give  effect  to  the  legislative  acts.** 

Hamilton,  Federalist,  No.  XLiu. 

The  Doctrine  of  this  Court, 

The  utmost  that  has  been  said  at  any  time  by 
your  Honors*  court,  or,  indeed,  by  any  judicial 
tribunal  or  authority  speaking  to  thi"  subject, 
has  been  the  rule  given  oy  that  great  Chief  Jus- 
tice who  extended  the  Federal  authority  to  the 
farthest  limits  which  your  Honors'  court  iias 
sanctioned. 

"Let  the  end  be  legitimate;  let  it  be  within 
the  scope  of  the  Constitution;  and  all  mean* 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  and  which  are  not  pro- 
hibited, but  consist  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional. 

McCulloch  V.  Md.  4  Wheat.  421. 

We  must  inquire,  therefore,  to  the  exercise 
of  which  one  of  the  powers  delegated  to  govern- 
ment it  is  "necessary  and  proper,**  it  is  even 
"appropriate  and  plainly  adapted,*'  that  Treas- 
ury notes  should  be  made  a  legal  tender  for 
antecedent  debts. 

It  is  appropriate  and  plainly  adapted  to  the 
power  to  borrow  money,  to  regulate  eommeroe, 
to  raise  and  support  armies,  to  provide  and 
maintain  a  navy,  to  suppress  insurrections  or 
repel  invasions,  or  even  to  any  of  these  powers 
united  ?  For  it  is  true  that  Conirress  had  occa- 
sion to  exercise  every  one  of  these  powers,  at 
the  time  when  these  notes  were  issued. 

Fourth  Position,  The  exercise  of  this  legal 
tender  power  was  not  necessary,  or  appropriate 
and  plainly  adapted,  to  carry  into  execution 
any  of  the  powers  expressly  del  elated. 

Your  Honors  cannot  read  the  opinions  of  finy 
of  the  courts  which  have  held  this  law  to  be 
constitutional,  without  finding  their  decisions 
distinctly  put  upon  the  necessity  of  this  pro- 
vision to  enable  government  to  borrow  money 
and  carry  on  the  war,  and  to  maintain  its  very 
existence. 

No  Advantage  in  the  Legal  Tender  Prorisinn. 
But  it  is  respectfully  submitted,  especially 
after  the  experience  of  the  past  six  vears.  that 
no  such  necessity  existed,  and  that  no  such 
advantage  was  gained  by  the  provision.  On 
the  contrary,  at  no  time  before,  since  the  estab- 
lishment of  the  government,  wa*?  the  national 
wealth  so  great;  at  no  time  were  private  debts, 
in  proportion  to  the  means  of  the  country  so 
reduced.  The  panic  and  sus|»ension  of  1857  had 
led  to  very  general  liquidation.  The  agita- 
tions of  succeeding  years  has  tended  to  cheek 
men  in  forming  new  engagements,  or  enterinjr 
upon  -speculative  undertakings.  At  no  time 
had  so  few  new  schemes  for  capitalists  l>>en 
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proposed;  had  80  few  bubble  corporations  been 
projected ;  had  so  little  general  speculation  pre- 
Tailed.  At  no  time  were  ouf  traders  so  little 
extended,  or  had  our  people  so  few  debts  (ex- 
cluding debts  maturing  at  the  end  of  long 
terms  of  years).  The  banks  and  the  govern- 
inent  had  already  sunpended  specie  payment  for 
months  before  the  issue  of  these  notes.  The 
entire  business  of  the  country  was  being  done 
in  unredeemed  bank  paper,  which  was  not  a 
legal  tender  in  payment  of  debts,  but  which, 
nevertheless,  circulated  everywhere  and  never 
fell,  at  the  great  centers  of  trade,  to  any  con- 
siderable depreciation.  To  supply  its  immed- 
iate wants,  the  government  determined,  in  Feb- 
ruary, 1862,  upon  an  issue  of  Treasury  notes 
to  the  extent  of  $150,000,000,  expecting  at  the 
time  that  it  would  need  to  borrow  further 
larger  sums. 

Security  of  the  Notee  not  Inereaeed. 

Had  these  notes  been  issued  without  the  lesal 
tender  clause,  they  would  have  been  equally 
secure.  That  clause,  of  course,  added  nothing 
to  their  security.  Without  it,  they  still  had, 
as  fully  as  with  it,  whatever  security  the  faith 
and  credit  of  the  government  could  give  them. 
So,  too,  without  that  clause,  they  would  have 
been  equally  as  available  and  valuable  as  now, 
in  all  payments  for  taxes,  public  lands,  or  other 
dues  to  the  government. 

The  only  value  that  clause  did  give  the  notes, 
was  the  power  it  gave  debtors  to  discharge  pre- 
existing debts  wiUi  them,  eoually  as  with  real 
dollars.  I  say  pre-existiiw  debts,  beeause  as  to 
mbaequently  contracted  debts,  the  dealinipi  of 
the  country  would  have  been  in  these  note^, 
whether  or  not  they  had  been  a  le^ral  tender. 
The  country  was,  at  the  time  of  their  issue, 
earrying  on  its  dealings  in  the  unredeemed 
paper  money  of  the  banks,  styled  "currency," 
m  which  all  ordinary  transactions  were  mea- 
sured and  payments  made.  This  currency  had 
not,  at  that  time,  depreciated  more  than  three 
per  cent  below  the  specie  standard,  and  yet 
Treasury  notes,  as  soon  as  issued,  at  once  fell 
to  the  same  depreciated  value.  Their  l^al  ten- 
der character  never  seems  at  any  time  to  have 
made  them  better  than  the  bills  of  any  other 
solvent  but  suspended  debtors  not  contained  in 
that  clause. 

2Vo  Danger  of  General  Insolvency. 
I  know  that  it  has  been  urged  that  general 
!n.«olvency  and  ruin  would  have  followed,  had 
not  debtors  been  authorized  to  meet  their  de- 
mands  with    these    notes.      But    what    renllv 
would  have  been  the  effect  had  these  notes  not 
been  made  a   legal   tender  for  debt8  like  my 
client's?    Necessarily  they  would  hare  been  as 
well   secured   and   as   useful   for  payments   of 
taxe«  and   public  dues,  as  now.     They  would 
have  been  as  valuable  as  now  for  the  nurchaa- 
inp  of  goods  and  sorvicc  and  labor.     True,  the 
debtor  could  not  have  discharjred  hip  debts  of 
long  standing  in  them,  but  what  of  that?    Tn 
preat  part,  the  debts  of  the  country  ronj»i5»ted 
of  commercial  paper,  even  then  payable  in  wliat 
wa«  Rtvlrd  **currenrv."    As  to  the  debts  of  the 
country  not  already  specially  payable  in  "cnr- 
rency"  the  great  bulk  of  the  residue  matured 
within  a  short  time,  so  that,  had  the  debtors 
not  been  able  to  be  benefited  by  the  slifrht  de- 
preciation in  Trensurj'  notes  which  took  place 
Snring  such  times,   it  would   have  enused  no 
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widespread  disaster.  Specie  payments  have 
been  suspended  by  the  banks  and  the  Treasury 
in  1837  and  1857  and  1861.  without  producing 
any  great  ruin.  Irredeemable  paper  circulated 
after  the  suspension  of  the  banks  in  1857  and 
1861,  as  well  as  before.  Indeed,  the  crisis  was 
before  the  suspension  of  the  banks,  not  after- 
wards. 

Emperience  of  the  Rebel  Fttaten, 

Upon  this  point  no  illustration  could  be  more 
instructive  than  the  history  of  the  paper  of  the 
(rebel)  Confederate  government.  Treasury 
notes  were  authorized  by  that  Congress  (nets 
No.  58,  Mar.  9,  1861;  No.  311,  Dec.  10,  1861) 
were  made  receivable  for  taxes  and  public  dues 
(except  export  and  import  duties)  and  were 
the  general  circulation  of  those  states  from 
their  first  issue  till  the  final  subjugation  of 
the  authority  by  which  they  were  ipsue<^  ; 
always  declining  in  value,  but  always  rec^^iv- 
able  at  a  value  fully  proportionate  to  their 
chances  at  ultimate  redemption.  And  this, 
though  never  made  a  legal  tender. 

Nay,  although  by  law  the  right  to  insist 
upon  payments  in  gold  and  silver  remained,  it 
was  very  rare  for  anyone  to  assert  the  rii»ht. 
New  contracts  were  made  in  these  notes;  their 
gradual  depreciation  alleviated  the  losses  to 
creditors  by  distributing  that  depreciation 
through  a  series  of  creditors.  Now  and  then  a 
creditor  refused  to  take  them  and  discharge 
the  security  for  some  specific  debt,  and  was  left 
to  hold  his'  security.  But  these  cases  were  few. 
Sheriffs  received  these  notes  upon  execution  ; 
damages  were  assessed  in  them  upon  trials; 
and,  execept  in  rare  and  unusual  instances, 
they  performed  every  service  they  could  have 

Serformed  had  they  made  a  legal  tender,  lliey 
uctuated  in  a  ratio  with  the  success  of  the 
Confederate  arms,  as  did  our  notes.  And  they 
are  a  standing  illustration  for  all  time,  of  how 
a  people  can  put  their  last  man  into  the  field 
and  sacrifice  their  last  dollar,  without  issuing 
indulgences  to  one  man  to  appropriate  the  prop- 
erty of  another  without  consideration. 
Effect  of  this  Provision. 

But  if  we  were  to  concede  that  this  quality 
of  legal  tender  gave  to  these  notes  a  material 
advantage,  whicn  they  would  not  have  pos- 
sessed without  it,  how  can  it  be  said  that  this 
provision  was  "necessary  and  proper"  or  "ap- 
propriate and  plainly  adapted'^  to  the  exercise 
of  any  of  the  powers  expressly  delegated  to 
Congress  ? 

What  is  the  effect  of  this  provision  but  to 
take  the  property  of  the  creditor  and  transfer 
it  to  the  debtor,  to  the  extent  to  which  these 
notes  may  be  depreciated  below  their  nominal 
value?  And  to  which  one  of  the  delegated 
powers  is  such  a  wrong  "appropriate  and  plain- 
ly adapted"?"  If  government  chooses  to  pay  ita 
own  debts  or  raise  its  monevs  by  the  issue  of 
Treasury  notes,  there  is  a  relation  between  the 
means  employed  and  the  power  to  borrow 
money.  But  how  can  relieving  my  debtor, 
more  or  less,  from  his  obligations  tn  me,  be  a 
means  toward  enabling  the  government  to  bor- 
row money? 

How  is  "commerce  regulated"  by  the  taking 
of  my  debt  and  the  giving  of  it  to  my  debtor? 
How  can  "armies  and  navies  be  raised  and 
maintained,"  how  can  "insurrections  be  sup- 
pressed," by  dofng  the  same  thing? 

But  it  is  said,  to  get  the  right  to  do  this 
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with  ffovernment  notes,  your  debtor  will  givo 

more  Tor  tliese  notes  than  he  otherwise  would. 

Sale  of  Indulgences  to  Commit  Wrong. 

Can  it  be  that  in  a  just  and  constitutional 
ffovernment,  a  forced  loan,  Aav,  worse  than  a 
forced  loan,  for  the  government  did  not  get  the 
advantages  from  these  notes  the  creditors  lost, 
that  a  sale  of  indulgences  to  one  man  to  appro- 
priate the  property  of  another,  is  a  "fit  and 
plainly  adapted"  means  to  the  borrowing  of 
money,  or  any  other  of  the  delegated  powers? 

Can  it  be  said  that,  in  a  government  "or- 
dained to  establish  justice'*  the  permission  to 
let  me  wrong  you  follows"  by  necessary  impli- 
cation" (1  Wheat.  304),  from  any  of  these 
delegated  powers?  To  the  exercif^e  of  which 
one  does  it  properly  belong?  To  the  exercise 
of  which  one  is  it  conducive,  or  plainly  adapt- 
ed? Why,  to  all,  as  much  as  to  one.  For  if  it 
can  be  maintained  that,  to  further  the  exerci:?e 
of  any  of  the  enumerated  powers,  ('ongre<»s  hns 
authority  to  do  any  unjust  thinjr.  havinsr  no 
other  relation  to  the  exercise  of  those  powers 
than  that  by  that  means  government  is  niaJe 
richer,  any  wrong  mny  be  called  the  exerci«ie 
of  Home  one  of  the  enumerated  powers;  so  that 
Congress  may  do  this  or  do  anything  whatever, 
without  check  from  your  Honors'  court,  and 
be  ais  absolute,  for  every  purpose  of  wrong,  as 
tho  (  znr  or  the  Sultan. 

For  your  Honors  will  observe  that  no  rela- 
tion is  suggented  l)etween  borrowing  monev.  or 
other  enumerated  power  of  Congress,  and  the 
lepil  tender  provision  of  the  Xr<*n**ury  notes, 
which  operates  to  transfer  the  creditor's  prop- 
erty to  the  debtor,  except  that  the  government 
gets  paid  more  for  its  notes,  with  this  provision 
than  without.  But  government  would,  doubt- 
loss.  sMw  nil  tlu'  cost  of  rarrvine  its  Pinil«  nnd 
raise  revenue  beside,  if  it  would  let  the  carrier 
levy  a  percentage  on  the  contents  of  the  letters. 
Ko.  too.  if  it  were  to  stamp  short  measures — 
eleven  inches  for  one  foot,  eleven  ounces  for 
one  pound,  and  the  like — and  ordain  that  all 
who  UMod  stamped  measures  might  discharge 
pre-existing  contracts  with  them,  as  if  of  full 
measure,  it  would  surely  get  large  revenues 
from  such  stamped  measures.  But  T  submit 
that  such  outrages  would  bear  no  relation  to 
the  delegated  power  "to  establish  postoflRces," 
or  t«i  "Hx  the  standard  of  weights  and  mei«*- 
ures;"  even  though  the  government  was  thus 
made  the  richer.  Xo  more,  it  seems  to  me, 
can  the  p«>wer  to  deprive  the  creditor  of  his 
property  for  the  benefit  of  th<»  debtor,  he  said 
to  be  "appropriate"  or  "plainly  adapted"  to  the 
carrying  into  execution  of  any  of  the  enumer- 
nte<l  i>owers. 

Uniform  Currency. 
But  it  has  been  claimed  to  be  a  proper  regu- 
lation of  ccnnmerce,  for  Congress  to  provide  a 
uniform  national  currency:  and  that  these 
legal  tender  notes  were,  in  effect,  a  mortgage  on 
tlio  wbole  propi'rty  of  the  nation  and,  there- 
fore, the  best  secured  and  most  uniform  ciir- 
renev  the  nation  could  hnve.  Although,  in 
truth,   the  security   for   this  or  anv   national 

#  *  * 

debt  is  exactly  the  extent  to  which  the  people 
will  consent  to  contribute  through  taxation  to 
Its  payment. 

But,  however  great  the  security  the  uniform 
currency  Congress  should  provide  is  a  cur- 
rency of  unchanging  value — not  a  currency  the 
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depreciation  of  which  is  uniformly  felt.  But 
these  Treasiiry  notes  were  not  unchanging  ; 
they  fluctuated  in  value  from  day  to  day,  with 
every  pulse  of  news  that  flashed  along  the 
wires  of  the  telegraph.  They  advanced  and  re- 
treated in  value  with  the  march  of  armies ;  and 
there  were  days  when  their  variations  were  «© . 
violent  as  to  cause  all  traffic  conducted  in  them 
to  be  suspended,  and  purchasers  and  sellers  to 
stop  dealing,  except  wnere  they  could  carry  on 
their  transactions  in  coin.  Our  currency  was 
uniform  in  nothing  but  the  uncertainty  it  pro- 
duced in  all  business. 

Tlie  result  has  shown  that  the  injustice  the 
legal  tender  provision  did  to  pre-existing  cred- 
itors, was  a  quality  which  added  nothing  to  the 
uniformity  of  these  notes.  On  that  ground, 
therefore,  these  notes  cannot,  I  submit,  be  re- 
garded 'as  a  regulation  of  commerce.  But  If 
they  had  proved  a  uniform  currency,  none  the 
less  it,  remains,  that  to  establish  injustice  is 
not  a  necessary  and  proper  means  of  carrying; 
into  effect  a  power  to  regulate  commerce,  in  a 
government  ordained  to  "establish   justice." 

Fifth  Position.  This  power  cannot  be  as- 
sumed as  a  necessary  inherent  sovereign  right. 

But  it  is  claimed  that  the  right  to  declare 
what  shall  be  a  legal  tender  for  private  debts 
is  a  necessary  sovereign  right,  inherent  in  every 
sovereignty.  That,  within  the  scope  of  their 
respective  authorities,  the  Federal  and  state 
governments  are  sovereign ;  and  that,  conse- 
quently, this  power  must  be  lodged  with  on« 
or  the  other  authority.  And  that  since  it  i3 
prohibited  to  the  states,  and  not  prohibited  to 
Congress,  it  must  therefore  be  talcen  to  dwell 
with  Congress. 

But  upon  what  principle  is  it  a  necessary 
sovereign  right?  True,  it  is  a  right  which  has 
been  exercised  by  absolute  sovereigns.  So  has 
every  other  form  of  power  and  plunder.  But 
that'  does  not  make  it  a  necessary  sovereign 
right,  in  a  limited  constitutional  government 
"ordained  to  establish  justice."  It  is  by  no 
means  clear  that  this  right  exists  in  England. 
Blackstone  says  that  "The  coining  of  money  is 
the  act  of  the  sovereign  power,  tnat  its  value 
may  be  known  on  inspection."  "Every  nation 
fixes  on  it  its  own  inipn'ssion,  that  the  weight 
and  standard  wherein  consist  the  intrinsic 
value,  may  be  known  by  inspection  only." 

"Of  this  sterling  metal  all  the  coin' of  the 
kingdom  must  be  made;  so  that  the  King's 
prerogative  .seemeth  not  to  extend  to  the  debas- 
ing or  enhancing  the  value  of  the  coin,  below  or 
above  the  sterling  value."    1  Bl.  Com.  277,  278. 

Indeed,  there  are  many  prerogatives  and 
many  sovereign  powers  that  cannot  be  exerci»p<1 
here  at  all,  either  by  the  state  or  Federal  gov- 
ernments. Tlie  amendments  to  the  Constitu- 
tions are  mainly  restrictive  of  such  powers. 

r|>on  what  principle,  then,  can  it  be  con- 
tended, that  because  a  power  has  been  an  attri- 
bute of  sovereigns,  it  must  belong  to  the  Fed- 
eral government,  simply  because  it  is  forbidden 
to  the  states? 

Surely  this  is  a  government  of  delegated 
powers.  Surely,  it  has  not  only  the  powers  ex- 
pressly delegated,  but  the  further  powers  nec- 
essary and  proper  to  the  exercise  of  the  enu- 
merated powers;  for  these  are  expressly  dele- 
gated also.  But  this  tender  power  is  liot  one 
of  the  enumerated  powers :  it  is  not.  as  we  have 
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seen,  one  of  <be  powers  necessary  and  nroper  to 
carry  into  effect  any  of  the  enumeratea  powers. 
Hoir.  then,  could  the  Federal  f?o\'ernnient  have 
acquired  it?  That  it  is  forbidden  by  the  Con- 
Btitution  to  the  states,  to  whom  it  always  there- 
tofore belonged,  and  is  not  delegated  to  Con- 
greH-s,  argues,  I  submit,  that  the  exercise  of  it 
was  not  meant  to  be  permitted  at  all. 
Weights  and   Measures. 

With  the  clause  giving  it  power  to  coin  mon- 
ey and  regulate  the  value  thereof.  Congress 
received  aUo  power  to  fix  the  standard  of 
weiglitH  and  measures.  But  cnn  Congress  alter 
the  standard,  reducing  a  pound  to  eight  ounces, 
a  foot  to  six  indies,  an  acre  to  two  roods,  and 
thus  provide  that  no  man  shall  collect  upon  the 
contracts*,  and  that  no  one  need  pay  more  than 
one  half  of  what  was  b»irgained  for?  And  if 
Congress  cannot  do  this  arbitrarily  and  by  It- 
self can  it  regulate  the  standard  of  \veight:^ 
niitl  niejisiiii>.  I»y  making  sab's  of  licence* 
which  would  give*  to  the  holder,  for  every  dol- 
lar \n\u\.  a  right  to  abate  or  ineronse  an  ounce 
or  an  in<-li  or  a  voml  in  <*vorv  contract  of  sale  lu» 
had  madot  And  yet  the  right  to  fix  weights 
and  meui^uroH  is  a  sovcToign  riglit  and  preroga- 
tive, a8  woll  as  the  riglit  to  coin  money  and 
regnlalo  the  value  thereof. 

Lctj'H  Trtider  a  Substantive  Poicer. 

If  your  Honors  pb»a.He,  this  most  sovereign 
right  of  It'gsil  tender,  this  power  to  take  a  man's 
rights  and  piop»»rty,  and  tninsfiM*  them  without 
consideration.  U  a  most  substantive  right:  and 
it  is  well  si'ttliMl  that  a  substauHvc  right  can- 
not be  impli«'d  as  a  means  to  exercise  one  of 
the  d«»legjit«Ml   power**. 

\otvjf   Rirtirnttir  for  GvrcrnmvHt   Du**s. 

But  it  is  suggested  that,  sine«»  the  bilU  of 
crotlit  of  the  go\ernnient  have  U'en  Im'M  to  he 
a  tender  for  «lue-«  to  the  gtiverimient.  they 
should  aUo  !>e  held  to  l>e  a  siiHieieDt  tender  for 
private  «lebt^.  But  what  ainilog>*  hetwwn  the 
n\M*'*  U  ther«'7  True,  Congress  holds  it«.  |v>w- 
ers  a^s  a  trustee.     None  the  less,  however,  ean  it 


legal  tender,  it  found  itself  powerless  to  do  so, 
and  appealed  to  the  states  to  make  them  tender- 
able.    Story,  Com.  Const.  135. 
Effect  of  Exercise  of  this  Power  by  the  SiateM. 

The  states,  in  their  unlimited  sovereignty, 
did  so;  and  with  the  result.  Judge  Story  says, 
of  prostrating  all  private  credit  and  all  pri- 
vate morals  "entailing  the  most  enormous  evils 
on  the  country;  and  introducing  a  system  of 
fraud,  chicaner}'  and  profligacy,  which  destroyed 
all  private  confidence  and  all  industry  and  en- 
terprise."   Story,  Com.  Const.  S  1305. 

Indeed,  the  framers  of  the  Constitution  had 
not  only  exjierienctMl  the  mischief  of  these  ex- 
periments, which  were  in  the  convention  de- 
clared **to  have  excite<l  the  disgust  of  all  th« 
respectable  part  of  .\inerica"  but  they  realized 
also  that  whatever  "paper  currency  is  not  di- 
rectly and  imnie<liately,  at  the  mere  will  of  the 
holder,  re<li>emable  in  gold  and  silver,  is.  and 
forever  must  be,  liable  to  constant  depreeiation.** 
11   Pet.  3.39. 

.IcfiOn  of  the  CoHcrntion. 
Accordingly,  when  the  Convention  came  to 
consider  the  provision  of  the  Connt  itutirin  re- 
lating to  borrowinii  nit)ney.  wliieli  in  the  orig- 
inal draft  rejid,  "To  Iwirnuv  uionev  and  emit 
bills  on  the  credit  of  the  InitiMl  States."  Mr. 
Gouverneur  Morris  moved  to  strike  out  the 
wonis  "and  emit  bills  on  the  credit  of  the 
I'nited  States.**  Mr.  Madison  objected  to  this, 
that  it  would  be  **Millicient  to  prohibit  making 
them  a  tender,  as  promissory  notes  in  that 
shape  might  in  some  emergenci<'s  U*  best." 
()llu*rs  thought  that  power,  so  far  as  it  was 
safe,  was  involvrd  in  tlie  power  of  borrowing, 
anil,  finally,  the  words  were  xtricken  out  by  a 
vote  of  nine  to  two:  Virginia  acquiescing  be- 
ejiuse  Mr.  Madison  "was  satisfietl  tliat  striking 
out  the  words  would  not  disable  the  govern- 
ment from  the  use  of  publie  notes,  as  far  as 
they  would  be  safe  and  proper,  and  would  only 
I'ut  otr  the  pretext  for  a  paper  eiirreuey,  and 
particularly    for    making   the   bills   a    tender." 


forv'ive  its  d.btor-.  rch'ase  them    and  ompound     Madison's  Papers,  vol.  3,  p.  1346. 
with  them.     It  c.n.  t.m,  agm>  with  them  to  take  ,  j^.^,^^^      •  ^,,,,„,,.^., 

Its  own  iiapir  in   navment   of  nelits  ihie  to  it-  i       ,,  ..        ,.  /.,     ,  ' 


|M  r  in   pa; 

jM'lf.     (  rrdiiors   usually  do  this.     Cpon    prin- 
•ipie-*  of   jn-itiee  tlH'V  generally   should   do   *o. 


From  that   time 
bill,   who  Inis  <'V<'r 


until  the  enactinr>nt  of  this 
asserted  that   (onuMess  had 


eipie-*  Of    in<iiiee  in«'V  generaiiv   snouid   no   -o.      ,    '  .  vv  :  i       •  V  .•  1 

Bm  because  .i  man  takes  his  own  protested  pa-  ^*^**/»K'^  ^*'  create  a  legal  tender  at  all.  exeept 
piT  in  pavment  of  a  debt  to  himself,  that  Is'no  ""'br  the  power  "to  com  money  V»'»  rJ";"l«}« 
mi^rn  wi.v  he  should  make  other  men  take  it  !^"*  \"'"«'  thereof  and  ot  foreign  coins?  With- 
for  debts  dm   them  *"  ^**"*  narrow  limits*  that  power  has  bt'cn  ex 

sUth  iH»sition.     The  historv  of  the  Const i t u-  "*!;^';r^  •»>   Congress,  and  how  restricted  to  reg 


tion  ami  of  ihe  country  indicate^  that  this  pow-  i 
or  was   not    intended    to   be   exercised    at   all, 
hut  was  rt*^erved  to  the  |M»ople. 
The  Cohf* titration  nerrr  (*luimrd  the  Power.      ' 
Ixtoking  to  the  history  of  the  Constitution.  • 
how  natural  and  nrobable  it.  is  that   the  power  ' 
in  n^p^-ct  to  legal  tender,  now  claimed  by  the  I 
Federal    government,   was  not    intended   to   be 
pninteil  to  it. 

llie  Cnion  of  the  Con fe<lera tion  was  estab- 
lished for  the  same  purpose  as  the  present 
Cnion.  It  was  equally  to  be  "perpetual."  By 
the  .Xrticles   of   Confeileration.  the  Confedera- 


ulating  according  to  intrinsic  value,   we  have 
alreadv  »eeii. 

Not  only  was  this  power  never  before  assert- 
ed, nor  even,  as  we  have  seen,  the  power  to 
materially  deba.M*  the  coin:  but  incidentally, 
when  it  has  Iweii  refernnl  to,  it  has  lieeii  re- 
pudiated or  coiiiii'iiined. 

Opinion  of  Suftrcnie  Court. 
This   court,    in    C.   »S'.    v.    Maritiold,   9   How. 
Tiiu .    referred    to    certain    legi-hiiion    by    Con- 
gress, as  "appertaining  to  the  (>\ecutioii  of  the 
>  trust  and  the  duty  of  creating  and  maintaining 


a  uniform  and  pure  metallic  standard  of  value 
tion  had  the  identical  powers  given  it  in  respect  throughout  the  Cnion.  The  power  of  coining 
to  money,  ri::.:  "To  coin  money  and  regulate  money  and  regulating  its  value  was  delegated 
the  value  thereof*  which  the  Constitution  gives  |  to  Congress  by  the  Constitution  for  the  very 
to  our  Federal  government.  And  yet,  when  purpose,  as  assign,  d  by  the  framers  of  that 
during  \\\o  si>re  net-ds  of  the  Revoliiti«m,  it  did  1  instrument,  of  creating  and  preserving  the  uni- 
i?!*!'.!'  Tntisiiiy  notes  and  wish  to  nuike  them  formity  and  purity  of  such  a  standard  value." 
12  WAi.f..  299 
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SupBEMS  Court  of  the  United  States. 


Dec.  Tebv» 


And  Chief  Justice  Marshall,  in  Oraig  v.  Mo. 
4  Pet.  410: 

"The  history  of  paper  money  has  been  re- 
ferred to,  for  the  purpose  of  showing  that  its 
great  mischief  consists  in  being  made  a  ten- 
der. But  we  do  not  think  the  history  of  our 
country  proves,  either  that  being  made  a  tender 
in  payment  of  debts,  is  an  essential  quality  of 
bills  of  credit,  or  the  only  mischief  resulting 
from  them.  It  may,  indeea,  be  the  most  perni- 
cious. The  histonr  of  Massachusetts  abounds 
with  proofs  of  tne  evils  with  which  paper 
money  is  fraught,  whether  it  be  or  be  not  a  le- 
gal tender.  Paper  money  was  also  issued  in 
other  colonies,  both  in  the  north  and  south,  and 
whether  made  a  legal  tender  or  not,  was  pro- 
ductive of  evils  in  proportion  to  the  quantity 
emitted. 

Opinion  of  Mr.  Webster, 

And  that  great  statesman,  who  was  called  by 
his  contemporaries  the  Expounder  of  the  Con- 
stitution, who  himself  belonged  to  the  side  of 
those  who  claimed  the  most  sovereign  powers  of 
this  government,  declared:  "Most  unquestion- 
ably, there  is  and  there  can  be  no  legal  tender  in 
this  country,  under  the  authority  of  this  govern- 
ment or  any  other,  but  gold  and  silver.  This  is 
a  constitutional  principle,  perfectly  plain  and 
of  the  very  highest  importance.  The  states  are 
expressly  prohibited  from  making  anything  but 
gold  and  silver  a  tender  in  payment  of  debts; 
and  although  there  is  no  express  prohibition,  as 
applied  to  Congress,  yet,  as  Congress  has  no 
power  granted  to  it  but  to  coin  money  and  to 
regulate  the  value  of  foreign  coins,  it  clearly 
has  no  power  to  substitute  paper  or  anything 
else  for  coin,  as  a  tender  in  payment  of  debts 
and  to  discharge  contracts.  The  constitutional 
tender  is  a  thing  to  be  preserved,  and  it  ought 
to  be  preserved  sacredly  and  under  all  circum- 
stances." 

And  he  again  says:  "I  am  of  the  opinion, 
then,  that  gold  and  silver,  at  rates  fixed  by  Con- 
gress, constitute  the  legal  standard  of  value  in 
this  country;  and  that  neither  Congress  nor 
any  state  has  authority  to  establish  any  other 
standard,  or  to  displace  this.  Webster's  Works, 
4th  vol.  pp.  271,  280. 

Other  Opinion*. 

And  it  is  significant  to  notice,  that  In  two  of 
the  most  important  speeches  made  in  our  late 
political  canvass  upon  the  side  of  a  party  in 
power,  both  speakers  indicated  their  belief  in 
the  unconstitutionality  of  this  provision,  and 
its  danger  to  the  just  payment  of  the  public 
debt. 

One  of  the  speakers,  that  distinguished  schol- 
ar, our  late  minister  at  Vienna,  said : 

"I  leave  to  the  Supreme  Court  the  responsi- 
bility of  deciding  whether  Congress  has  the 
right  to  make  anything  but  gold  and  silver  a  le- 
gal tender  for  any  debts.  I  am  not  a  constitu- 
tional lawyer  or  judge ;  but  this  I  do  know,  that 
the  only  justification  of  that  proceeding  in  the 
form  of  conscience  was  necessity.  It  is  one 
thing  to  palter  with  a  right  because  of  neces- 
sity: quite  another  thing  for  convenience.  Ne- 
cessity is  a  fury  who  knows  no  law." 

The  other,  an  eminent  judge  second  in  weight 
to  no  judge  of  his  party  in  New  York,  Mr.  Jus- 
tice Davis^  said: 

"All  through  the  war  it  was  a  part  of  the 
Drmocratio  creed,  that  the  legal  t«nd«r  aefe 
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affecting  the  present  greenbacks,  was  unconsti- 
tutional and  void.  So  all  their  judges  hold.  So 
held  Chief  Justice  Denio.  So  Justice  Woodward 
of  Pennsylvania^  So  held  the  court  of  appeals 
of  Kentucky.  Our  courts  sustained  the  act 
upon  the  imperious  necessities  of  war.  But  not 
yet  has  it  been  upheld  by  the  Supreme  Court  of 
the  United  States;  and  now,  when  there  is  no 
necessity  except  to  anticipate  debts  not  due 
in  fifteen  years,  and  thus  defraud  its  cre<litors, 
it  is  proposed  that  the  government  shall  issue 
millions  of  greenbacks  and  declare  them  legal 
tender.  There  is  not  a  court  in  America  that 
would  not  hold  such  a  law  void. 

To  recapitulate:  The  Articles  of  Confedera- 
tion gave  the  same  power  to  the  Confederation 
that  the  Constitution  gives  to  Congress, — "to 
coin  money  and  regulate  the  value  thereof.*' 
Nevertheless,  the  Confederation  never  assumed 
to  make  Treasury  notes  a  legal  tender,  but  ap- 
plied to  the  states  to  do  it. 

llie  states  did  make  these  notes  a  legal  tender, 
and  with  results  which  disgusted  the  people. 

Accordingly,  when  the  Convention  met,  that 
framed  the  existing  Constitution,  they  struck 
out  of  the  draft  the  power  to  emit  bills  on  the 
credit  of  the  United  States,  in  order,  as  Mr. 
Madison  says,  that  it  might  not  be  a  pretext  for 
declaring  such  bills  a  tender. 

For  several  years,  in  the  direst  needs  of  the 
country.  Congress  not  only  never  asserted  any 
right  to  make  Treasury  notes  a  legal  tender, 
but,  by  the  nature  of  its  legislation,  has  indi- 
cated that  it  had  no  power  to  even  materially 
debase  the  coin  of  the  Republic,  or  stamp  it  wi^ 
false  and  arbitrary  values. 

During  these  years  this  court  has  spoken  of 
the  legal  tender  as  pernicious,  and  nas  pro- 
nounc^  the  money  power  a  trust  delegated  to 
Congress  to  maintain  a  pure  metallic  standard. 

Not  only  Mr.  Madison  thought  Congress  had 
no  power  to  make  paper  a  tender,  but  Mr.  Web- 
ster thought  so,  and  the  power  has  been  fre- 
quently denied  in  Congress,  and  prior  to  the  law 
in  question,  never  contended  for. 

No  framer  of  the  Constitution,  no  judge,  no 
commentator,  is  found  prior  to  this  law,  who 
claimed  any  such  power  for  Congress. 

Seventh  Position.  The  assumption  of  this 
power  cannot  now  be  justified  here,  on  the 
ground  of  supreme  necessity. 

It  has  been  insisted,  in  justification  of  tbia 
law,  that  it  was  a  supreme  necessity,  and  cme  to 
be  upheld  for  the  saiety  of  the  Republic,  wheth- 
er authorized  b^  the  Constitution  or  not. 

I  for  one  believe  in  the  doctrine  of  the  higher 
law.  I  believe  that  the  Constitution  was  made 
for  man,  and  not  man  for  the  Constitution.  I 
can  conceive  that  there  may  be  exigencies  when 
the  object  for  which  the  Constitution  was  made 
could  not  be  secured  by  the  Constitution,  but 
only  dehors  the  Constitution;  not  by  constitu- 
tional means,  but  only  by  extra-constitutional 
means.  When  such  a  crisis  should  arrive.  I  can 
well  understand  how  anyone  connected  with 
the  executive  branch  of  the  government,  might 
not  hesitate  as  to  the  course  duty  urged  him  to 
pursue.  The  end  is  better  than  the  means. 
Extra-conatitutional  Action. 

But  action  dehors  the  Constitution,  an  action 
extra-constitutional,  is  not  and  cannot  be  con- 
stitutional action.  It  is  action  to  be  justified, 
if  at  all,  not  because  of  the  Constitution,  but 
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because  of  a  necessity  higher  than  the  Consti- 
tution ;  not  by  that  supreme  law,  but  by  the  yet 
higher  law  of  the  aalia  populi,  which  tnie  Consti- 
tution itself  was  intended  to  preserve.  It  is 
tction  to  be  justified  to  the  people  for  whose 
benefit  it  was  taken,  and  by  the  people  whom  it 
served.  It  rightly  depends  for  its  justification 
upon  the  exigency  which  required  it. 

So  treated,  such  extra-constitutional  action 
can  never  be  dangerous.  Each  instance  must 
stand  by  itself,  resting  upon  the  nature  of  the 
exigency  which  called  it  forth,  and  no  instance 
be  a  precedent  for  another;  and  no  such  action 
can  be  protected  by  the  Constitution  which  it 
has  overstepped  and  violated. 

Duty  of  thia  Department, 

Whatever  other  branches  of  the  government 
may  do  in  such  an  exigency,  this  department 
ean  consider  only  the  law.  For  the  j^,dge  who 
undertakes  to  pass  upon  such  questions  at  all, 
there  is  but  one  path ;  and  that  is  the  path  of 
duty. 

But  that  this  provision  was  supreme  necessity 
to  be  adopted  for  the  preservation  of  the  Union, 
whether  authorized  by  the  Constitution  or  not, 
was  a  consideration  to  be  addressed  to  Congress, 
was  the  consideration  perhaps  which  controlled 
C<Higress,  but  is  not  a  consideration  to  be  ad- 
dressed to  your  Honors. 

yeceasity  has  Ceased, 

But  if  the  validity  of  this  provision  of  the 
law  is  to  be  justified  by  the  necessity  for  its 
adoption,  that  necessity  has  long  since  passed 
by.  No  insurgent  fiagnow  fioate  within  sight 
from  the  steps  of  the  building.  No  hostile  ar- 
mies maneuver  along  yonder  river.  The  report 
of  rifle  cannon  no  more  breaks  upon  the  delilKera- 
tions  of  the  congressional  bodies.  All  this  has 
happily  passed  away,  not  from  this  neighbor- 
hood alone,  but  passed  from  this  whole  land; 
and  everywhere  we  have  submission  and  peace. 

Now,  if  this  law  is  to  be  justified  bv  the  ex- 
traordinary necessities  at  the  time  of  its  pas- 
sage, how  can  it  be  justified  after  these  neces- 
sities have  ceased  f  If  the  safety  of  the  nation 
alone  justified  measures  so  extra-constitutional 
in  the  time  of  its  peril,  how  are  they  to  be  sup- 
ported, now  that  the  peril  is  passed?  If  the 
necessity  has  ceased,  which  could  alone  legalize 
them,  has  not  their  validity  then  ceased  also? 

But,  in  considering  the  legality  of  a  measure 
to  be  justified  by  the  necessity  of  securing  the 
purposes  for  which  the  Constitution  was  formed, 
we  must  remember  what  those  purposes  were. 

Now,  for  what  purpose  was  the  Constitution 
formed?  "For  a  more  perfect  Union."  Yes, 
but  that  was  not  all ;  it  was  ordained,  also,  to 
**establish  justice." 

How,  then,  can  an  act  which  establishes  in- 
justice, even  if  it  aided  in  preserving  the  Union, 
be  deemed  a  necessity  for  the  preservation  of 
the  Constitution? 

Eighth  Position.  This  law  impairs  the  obli- 
gation of  contmcts. 

Assumption  that  Rights  Are  not  Impaired. 

It  has  been  contended  that  this  law  does  not 
impair  the  obligation  of  contracts:  since  the 
contract  is  simply  to  pay  "dollars"  and  must, 
therefore,  be  satisfied  by  anything  that  is  a  law- 
ful dollar.  But  that  begs  the  very  question  at 
issiip.  which  is,  whether  this  promise  to  pay 
must  he  received  by  pre-existing  private  crod- 


thing  promised.  Giving  to  the  promise  the 
name  of  the  thing  promised  cannot  make  it  the 
thing  promised. 

I  know  that  it  has  been  thought  that  this 
provision  of  the  law  does  not  really  take  any- 
thing from  the  creditor,  and  does  not,  therefore, 
impair  the  obligation  of  contracts.  Indeed,  the 
court  of  appeals  in  New  York  seems  to  have 
put  its  decision  largely  on  that  ground.  It  re- 
garded these  notes  as  if  their  purchasing  power 
was  as  great  as  if  they  were  shortly  to  be  re- 
deemed, as  if  they  possessed  the  same  value  as 
the  coin  they  represented,  except  for  exchanges 
and  speculation  among  brokers.  An  exception 
arising,  as  that  couit  thought,  from  wicked 
speculations  aimed  at  depreciation  of  the  gov- 
ernment credit,  is  not  to  be  recognized  or  com- 
mended. I  do  not  exaggerate.  Pray  let  me  re- 
fer your  Honors  to  the  opinions  at  pages  459, 
471,  482,  of  the  case  in  27  N.  Y. 

llie  results  of  the  last  six  years  have,  doubt- 
less, brouffht  these  learned  justices  to  other 
views  of  the  facts;  and  I  submit  that  the  mis- 
apprehoision  in  this  respect,  under  which  they 
seem  to  have  determined  that  clause,  detracts 
largely  from  its  weight  as  authority. 
Assumption  that  Congress  may  Impair  the  Ob- 
ligation of  Contracts. 

But,  we  are  told,  Congress  may  constitution- 
ally impair  the  obligation  of  contracts.  Doubt- 
less it  may,  where  the  Constitution  directly  del- 
egates the  power,  as  in  the  case  of  bankrupt 
laws ;  but  in  what  other  ease?  Why,  it  has  been 
asserted  in  one  case  to  my  surprise,  that  it 
could  take  back  its  own  grants  and  was  not 
bound  to  observe  its  own  contracts.  I  do  not 
believe  that  to  be  the  law.  Can  it  be,  that  un- 
der a  Constitution  framed  to  establish  justice, 
the  government  created  should  not  be  bound  by 
its  contracts?  But  the  question  here  is  not 
whether  it  has  the  power  to  violate  its  own 
contracts,  but  whether  it  has  the  right  to  inter- 
fere and  destroy  the  obligations  of  contracts 
existing  between  private  citizens  of  one  of  the 
states,  in  defiance  of  the  laws  of  that  state, 
subverting  the  law  of  the  state  and  the  effect  of 
a  contract,  according  to  those  laws.  Is  there 
any  authority  to  be  found  for  that?  No.  Nor, 
as  it  seems  to  me,  is  any  ground  advanced  for  it, 
except  this  claim,  that  Congress,  in  order  to  ex- 
ecute the  enumerated  powers,  can  use  any  meas- 
ure not  prohibited,  which  it  may  select  as  a 
means.  Congress  has,  indeed,  a  choice  of  means. 
It  may  select  from  any  means  "appropriate, 
plainly  adapted  to  the  end,  and  not  prohibited  ;** 
but  Congress  does  not  make  the  power  that  it 
may  see  fit  to  select  "appropriate  roeans^ 
merely  by  selecting  it. 

To  hold  this,  would  be  to  construe  this  Con- 
gress into  a  government  of  absolute,  despotic, 
unlimited  authority,  except  only  as  to  the  pow- 
ers which  are  expressly  forbidden. 

"No  one  ought  to  complain  of  the  weak- 
ness of  the  government  whose  powers  can  be 
reasoned  up  like  this,"  as  was  said  in  Wilkin- 
son V.  Leland,  2  Pet.  647.  "Though  there 
may  be  no  prohibition  in  the  Constitution,  the 
legislature  is  restrained  from  committing  fiag- 
rant  acts,  from  acts  subverting  the  great  prin- 
ciples of  Republican  liberty,  and  of  the  social 
contract,  such  as  giving  the  property  of  A  to  B.*' 

"That   government   can    scarcely   be   deemed 


itors.  instead  of  and  as  the  equivalent  of,  the    to  be  free,  where  the  rights  of  property  are  left 
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solely  dependent  upon  the  will  of  the  legisla- 
tive body  without  any  restraints.  The  funda- 
ni*'ntal  maxims  of  a  free  government  seem  to 
require  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred ;  at  least, 
no  court  of  justice  in  this  country  would  be 
wnr ranted  in  assuming  that  the  power  to  vio- 
late and  disregard  them,  a  power  so  repugnant 
to  the  common  principles  of  justice  and  civil 
liberty,  lurked  under  any  general  grant  of  leg- 
islative authority,  or  ought  to  be  implied  from 
any  j^eneral  expressions  of  the  people.  The 
people  ought  not  to  lie  presumed  to  part  with 
right. 4  so  vital  to  their  security  and  well  being, 
without  very  strong  and  direct  expressions  of 
such  an  intention." 

2    Pot.  «i.>7. 

Rule  Moat  Liberal  to  Federal  Poirer, 

But  if  your  honors  please,  no  such  rule  has 
l>een  establishe<l.  On  the  contrary,  the  rule 
mo'it  lihrral  to  Federal  power  and  authority  of 
Cu!ign'.>s  yet  as?«orted  is,  that  the  implied  pow- 
er must  l»o.  not  only  ^'appropriate  and  plainly 
adapted  to  tho  end"  hut  also,  "within  the  !*eope 
of  tho  C'on.Hlitution,  not  prohibited,  and  consist- 
en!   with  it'i  letter  and  spirit." 

yinth  Position,  This  legal  tender  power  was 
not  prop»«r.  nor  fuUMistent  with  the  letter  or 
spirit  of  the  Constitution:  and  was  prohibited. 
It  wrtj*  the  fear  of  **mise<mst ruction  of  the  Con- 
stitution and  abuse  of  its  powers"  by  this  doc- 
trine, that  Congress  was  the  sole  judge  of  what 
jMJWfrs  were  necessary  and  proiwr  to  be  exer- 
cised, to  carry  into  elTeet  the  delegated  powers, 
that  i  ml  need  the  piMipIc  to  add  to  the  Constitu- 
tion their  Amendments. 

AnirndmenlM  to  the  Constitution, 

What  do  these  Amendments  provide?  Not 
partieularly  that  (  img res*^  shall  not  impair  the 
♦  .f,i;..  iiimi*  of  (-ontraet.  Not  pai*ticu1arly  that 
it  shall  not  intervene  to  declare  what  shall  be  a 
.eu.ii  u-Mih-r  in  discharge  of  pre-existing  debts 
lM't\\«>en  eiti/ens  of  any  state.  But  they  do  pro- 
viih'  that  private  property  shall  not  Im«  taken  for 
pulilie  n^e  without  just  compensation,  nor  any 
persim  Iv  depriveil  of  pro|M»rty  \Vithout  due 
pn.eess  of   law. 

But  this  le;:al  tender  clause  takes  my  client's 
property  to  the  extent  of  one  third  of  his  right 
uf  anion.  Takes  it,  to  iw  sure,  not  directly  to 
the  piililii-  um';  but,  »is  the  other  sitle  claims. 
taki>  it  beeause  of  the  public  neci»ssities.  and 
gives  it  to  the  tlebt»>r.  Kipiailly  takes  it  from 
my  client,  atid  takes  it  from  him  without  any 
eoinpeiisaliiui.  So,  too.  this  h-gal  tender  clausi* 
deprive;-  my  elii-nt  of  his  prop<Mty  to  the  ex- 
\*'\\\  ni"  i»ih*  'iiird  his  d«»bt — of  his  chose  in  ac- 
tion without  due,  or  any,  proe<»ss  of  law.  By 
wli.ii  iniilmiitv  i^  this  done?  Not  by  the  ex- 
pn-^s  iiuthiirity  of  the  Constittition :  for  that  is 
not  preieiid.  il.  Not.  surely,  by  its  itnplied  au- 
thority: for  aulhoritv  to  Im*  implied  must  be 
**noi  pro!iibiifd.  uithin  the  scope  of  the  Con- 
stitiitioii:  consistent  with  its  letter  and  s[>irit:" 
But  this  act  which  thtis  strips  my  client  of  his 
properly  without  process  of  law.  is  absolutely 
proliibiied.  ft  established  injustice,  and  cjin- 
not.  therrinre.  In*  consistent  with  the  letter  of 
the  Constitution:  establishes  injustice,  and. 
therefore,  is  fatally  opposi**!  to  its  wliole  scope 
and  pur|MiH(>  and  cjinnot.  tlierefore,  possibly  be 
in)j>!ie<i. 

T'nih  l*tj»ition.  No  danger  to  the  commu- 
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nity  would  follow  from  holding  this  provision 
of  the  law  unconstitutional,  but  the  contrary. 

We  were  warned  by  one  of  the  judges  below 
(2  Duv.  74)  that  to  hold  these  notes  not  a  legal 
tender,  would  be  to  produce  another  commer- 
cial and  financial  revolution,  wreck  private 
fortunes,  disturb  private  rights  and  wantonly 
tamper  with  the  great  interests  of  society,  and 
that,  before  courts  should  be  expected  to  pro- 
nounce judgments  producing  such  momentous 
and  sad  results,  a  stern,  unrelenting  necessity 
to  preserve  the  Constitution  should  be  clearly 
demonstrated. 

To  these  admonitions  1  might  answer,  in  the 
noble  words  of  this  court  uttered  long  ago: 
"That  if  the  exercise  of  the  jurisdiction  im- 
posed on  the  court  by  the  Constitution  of  the 
United  States  be  calculated  to  bring  on  the 
dangers  indicate<l,  these  are  considerations 
which  address  themselves  to  those  deiMirtment.H 
which  may  with  perftnit  propriety  be  influenced 
by  them.  Tliis  department  can  listen  only  to 
the  mandates  of  the  law." 

Crat^  V.  Miatiouri,  4  Pet.  410,  Marshall,  J. 

But  I  take  leave,  also,  to  answer  by  a  moHt 
emphatic  and  confident  denial  of  the  assertion. 

Pray  let  us  consider  for  a  moment  what 
would  be  the  effect  of  a  declaration  by  your 
Honors,  that  the  legal  tender  provision  of  this 
law,  as  applied  to  pre-existing  debts,  was  in- 
valid. 

Effect,  if  this  Ptovisicn  he  Held  Invalid. 

As  to  outstanding  debts  contracted  before  its 
passage,  the  debtor  would  have  to  \my  full  con- 
sideration received,  instead  of  getting  off  by 
paying  three  fourths  or  more  <  should  gold  von- 
tinue  to  decline)  of  the  consideration.  But  it  is 
now  six  years  since  this  law  was  passed:  six 
years  witich  debtors  would  have  had  to  prepare 
for  this  result:  and  very  few  d<4)ts  contracteil 
prior  to  1802  are  now  left  unpaid,  except  only 
thos<»  long  lojins  of  the  great  cor|Hirations, 
which,  maturing  at  remote  periods,  are  in  efTect 
always  renewiHl:  and  which,  as  a  whole,  only 
eimie  lUw  at  periods  so  remote  that  we  all  look, 
by  those  times,  for  a  practical  equalization  of 
tiie  two  eurn»ncies.  Whatever  your  Honors' 
<h'eision  may  be,  who  is  there  to  be  evilly  af- 
fected by  the  decision  I  contend  for?  Not  the 
great  mass  of  debtors  throughout  the  country, 
the  bainks,  the  merchants,  the  traders,  the  lend- 
ers and  lH>rrowers  who  have  dc>alt  on  the  theory 
that  these  notes  were  legal  tender. 

I  know  that  a  general  opinion  prevails,  that 
if  tile  legal  tender  provision  of  this  law  l>e  here 
diK'lared  unconslitutionjil,  every  man  who  ha^^ 
borrowed  Treasury  notes  must  pay  in  coin,  re- 
turning in  Vivlue  four,  where  he  got  three  or 
less;  and,  if  this  were  so,  such  a  result  might 
Im'  disiistrous  to  debtors,  especially  if  the  tU^- 
eision  were  to  come  suddenly.  But  this  cannot 
Im'  so  :  and  I  should  Iiojm*,  if  your  Honors  shouKl 
arrive  at  our  conclusion  as  to  the  invalidity  of 
this  law,  you  wouhl.  in  view  of  the  public  im- 
portanw*  of  correcting  that  error,  express  your 
view^  in  res|>«»et  of  it. 

77i«'  IhUtnr  is  Sot  icithout  Rcmvdff. 

From  the  time  these  Treasury-note  dollar^^ 
were  fouml  to  be  not  a  legal  tender  in  the  di<*- 
tricts  where  thev  have  l>een  consideritl  such  for 
the  past  six  yea  is.  wliat  would  follow?  A  nmn 
lias  lM)rrowed  .$10,000  in  Treasury  notes:  he 
has  given  his  obligation  for  it,  expres,se<l  gen- 
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^rallj  in  "dollars."  The  day  of  payment  comes, 
and  he  tenders  ten  thousand  Treasury-note 
dollars.  The  payment  is  a  good  payment;  it 
is  all  the  consideration  that  was  received;  it 
was  all  the  ''dollars''  that  was  intended  in  the 
contract ;  it  was  all  that  was  really  purposed  to 
be  paid.  The  creditor,  however,  we  will  sup- 
pose, declines  the  tender  and  proceeds  upon  the 
contract;  the  debtor  has  promised,  to  be  sure, 
to  pay  "dollars"  which,  in  the  contingency  I 
am  supposing,  will  then  be  taken  to  mean 
coined  dollars.  But,  upon  the  trial  of  that 
action,  the  debtor  can  prove  that  the  dollar  of 
the  contract  meant,  not  the  coin  dollar  of 
lar^r  value;  but  the  Treasury  note,  so  called 
dollar,  of  one  fourth  less  value;  and  the  creditor 
will  have  judgment  according  to  that  value. 

8  Pet.  198;  3  Conn.  273;  10  S.  &  R.  93;  12 
HI.  1S5,  9,  190,  and  cases  cited;  14  111.  105;  4 
Ark.  176;  16  Iowa,  243;  1  Tex,  373;  7  Humph. 
33. 

This  obvious  and  simple  justice  might  not 
follou'  upon  the  simple  repeal  of  the  law,  since, 
assuming  the  law  to  be  constitutional,  that  re- 
peal would  operate  as  an  absolute  appreciation 
of  the  existing  dollar,  one  fourth  in  amount. 

To  this  obvious  and  simple  justice,  however, 
it  may  be  objected  that,  a  dollar  being  defined 
by  law,  evidence  that  the  contract  meant  some- 
thing else  than  the  coin  dollar,  could  not  be  re- 
ceive. But  it  should  be  remembered  that  this 
rule  is  a  technical  rule  of  evidence,  made  to 
prevent  a  party  varying  the  higher  evidence  of 
a  writing,  by  the  lower  evidence  of  parol  testi- 
mony, as  to  «ome  secret  fact  or  meaning,  and 
has  no  application,  in  principle  or  reason,  to 
the  general,  notorious,  public  designation  of  a 
thing  by  an  improper  name.  And  that  in  such 
ease,  not  only  should  evidence  of  the  special  use 
and  meaning  of  the  word  be  admitted,  but, 
when  that  use  is  sufficiently  defined  and  public, 
it  should  in  such  localities  be  presumedf. 

23  Wend.  70,  and  cases  cited. 

But  were  this  othen^ise,  the  debtor  would 
not  he  rcniedile«s.  He  could  always  have  his  con- 
tract reformed  in  equity,  and  made  to  express, 
in  the  case  I  assume,  its  true  meaning  of  ten 
thousand  Treas£iry-note  dollars;  just  as  a  man 
in  New  York,  who  contracted  to  receive  two 
thousand  tons  of  coal — meaning  gros«  tons  of 
2,240  pounds,  whereas  the  statutes  of  that  state 
had  fixed  the  ton  at  2,000  pounds — had  leave  to 
reform  his  contract,  so  that  it  expressed  gross 
tons. 

9  Paige,  195;  8  Wheat.  215. 

But  now,  in  Xew  York  and  most  of  the  north- 
em  and  wofttern  states,  no  such  bill  would  be 
necessary.  The  application  to  reform  might  be 
made  part  of  the  defense,  and  the  whole  merits 
would  be  disposed  of  in  one  trial. 

These  causes  established  that,  in  case  your 
Honors  should  hold  the  legal  tender  provision 
of  the  Treasury  notes  to  be  unwarranted  by  the 
Constitution,  debtors  would  not  be  at  the  mercy 
of  creditors,  or  compelled  to  repay  in  coin  more 
than  the  equivalent  in  value  of  the  Treasury- 
note  dollars  they  received. 

Return  to  fifwcie  Pa ff merit. 

It  would,  then,  naturally  follow  from  such  a 
decision  here,  that  we  should  have  a  gradual 
return  to  specie  standards  and  payments.  The 
first  effect,  indeed,  of  such  a  decision  would  be, 
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that  coin  dollars  would  become  our  standard  of 
value,  as  now  in  California:  rating  our  Treas- 
ury notes  truly,  according  to  their  real  de- 
preciation. This,  though  a  mere  matter  of  ex- 
pression and  account,  would  have,  it  seems  to 
me,  the  effect  of  introducing  juster  views  of 
real  value,  more  caution,  more  Economy  and  less 
willingness  for  speculation  and  extravagance. 
Advantage  to  the  Public  Credit, 

And,  if  your  Honors  please,  whatever 
dangers  there  may  be  to  the  public  debt  of  this 
great  country,  will  come,  not  from  the  unwill- 
ingness of  the  people  to  pay;  not  from  their 
want  of  ability  to  pay;  but  will  come,  if  it 
shall  come  at  all,  from  the  recklessness  of  a 
people  carrying  out  their  schemes  upon  the 
waves  of  an  inflated  currency,  and  from  the  de- 
moralization which  such  speculation  produces. 

If  your  Honors  lived  in  that  great  city  in 
which  I  have  my  office :  if  your  Honors  realized, 
as  I  realize,  how  this  flood  of  paper  money,  con- 
tinued since  the  war  without  restriction  or  re- 
dem{>tion — itself  an  uncertain  and  a  fluctuating 
unit — has  affected  with  those  qualities  all  cal- 
culations based  upon  it,  in  arithmetical  propor- 
tion to  their  magnitude;  how  the  facilities  for 
getting  wealth,  the  uncertainty  attending  it, 
and  the  fluctuation  in  prices,  to  which  the  war 
has  accustomed  men,  have  induced  the  frightful 
heights  to  which  extravagance  and  speculation 
have  mounted;  and,  abov6  all,  the  mania  to 
make  haste  to  be  rich,  which  prevails;  your 
Honors  might  well  pray  for  some  check  on  the 
reckless  propensities  of  this  people. 

Demoralization  from  Legal  Tender  Notes. 

I  tell  your  Honors  that  a  whole  community 
is  being  demoralized.  Men  will  do  what  they 
would  have  shrunk  from  years  ago.  When  the 
wicked  prosper,  other  men  make  haste  to  do 
likewise;  and  now,  not  from  the  cities  only,  but 
from  every  part,  men  seek  the  great  marts,  to 
try  their  fortune  in  the  ventures  of  the  hour, 
hoping  to  gather  where  they  have  not  toiltni. 
(Tambling  in  stocks  with  the  dangerous  com- 
binations it  invites  and  the  corruption  it  en- 
courages, has  become  general;  so  that  it  is 
deemed  venial  to  artificially  inflate  or  depress 
prices,  to  create  fictitious  values  by  forced 
scarceness,  or  undue  depression  by  combined 
attacks.  Nay,  public  journals  and  men  of  in- 
fluence, and  even  actions  at  law,  are  made  part 
of  the  machinery  to  these  ends. 

Checks  to  these  Evils. 

To  check  this  evil,  no  influence  can  be  more 
salutary,  no  restraint  more  gentle  or  more  use- 
ful, than  for  the  community  to  feel  that  it  must 
return  to  dealing,  to  receiving,  to  borrowing, 
and  to  paying  in  real  dollars;  dollars  that  are 
what  they  purport  to  be. 

Importance   of   Enforcing   Limitations   of   the 

Constitution. 
Nor  is  this  all.  For  greater  even  than  this 
public  benefit,  or  than  any  question  of  com- 
mercial prosperity,  well  being  or  policy  in- 
volved in  this  matter,  your  Honors  have  now  to 
determine  the  constitutional  limits  to  the 
powers  of  Congress.  Let  3'our  Honors,  by 
your  judgment  here,  decide  that  Congress,  in 
the  exercise  of  its  great  powers  to  borrow 
money,  regulate  commerce,  maintain  armies 
and  navies  and  the  like,  can  adopt  any  measures 
it  may  think  fit  in  order  to  carry   out   those 
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powers;  and,  as  it  seems  to  me,  the  last  bar- 
rier to  consolidated  government  will  be  broken 
down,  and  this  nation  will  be  delivered  over, 
bound,  to  an  absolute  Congress;  and  instead  of 
the  limited  and  localized  system  of  government 
established  by  our  fathers,  we  shall  have  passed 
irretrievably  into  a  consolidated,  absolute, 
centralized  government. 

Let  your  Honors  hold,  as  your  predecessor 
has  held,  that  Congress  has  no  choice  of  means 
but  means  plainly  adapted  to  the  end;  means 
"within  the  scope  of  the  Constitution,"  not  pro- 
hibited, but  consistent  with  its  letter  and 
spirit,  as  to  all  which  you  are  to  be  the  judges; 
and  that,  therefore,  this  power  of  declaring 
Treasury  notes  a  legal  tender  for  pre-existing 
debts  is  not  granted  to  Congress;  and  then  this 
wave  of  centralization  will  be  rolled  back;  and 
to  a  sound  and  permanent,  because  moderate 
and  legitimate,  prosperity,  you  will  have  added 
the  rescue  of  that  system  of  localized  and 
limited  government,  in  which  alone  true  liberty 
can  be  found. 

Mr,  A.  Akermam,  Atty,  Oen.,  in  support  of 
constitutionality  of  the  act. 

(a)  The  court  has  now  held,  with  substantial 
unanimity,  that  the  Statutes  of  1862  and  1863, 
which  make  United  States  notes  a  legal  tender 
in  payment  of  debts,  public  and  private,  apply 
to  debts  contracted  before,  as  well  as  to  debts 
contracted  after,  their  enactment.  The  ma- 
jority of  the  court,  in  Hepburn  ▼.  Oriaxooldy  has 
neld,  that  in  their  application  to  debts  contract- 
ed before  the  enactment,  they  were  unconsti- 
tutional and  void.  Tlie  decision  is  put,  in  the 
first  place,  upon  the  ground  that  there  is  in  the 
Constitution  no  express  grant  of  legislative 
power  to  make  any  description  of  paper  cur- 
rency a  legal  tender  in  payment  of  debts,  and 
that  while,  as  a  means  of  carrying  into  execu- 
tion powers  expressly  granted  by  the  Constitu- 
tion, Congress  has  the  right,  in  passing  a 
statute,  to  choose  any  means  appropriate  and 
plainly  adapted  to  the  end  proposed,  not  in- 
consistent with  the  spirit  of  the' Constitution, 
nor  prohibited  by  its  terms,  that  the  making  of 
notes  or  bills  of  credit  a  legal  tender  in  pay- 
ment of  pre-existing  debts,  is  not  a  means 
appropriate,  plainly  adapted  or  really  calculat- 
ed to  carry  into  effect  any  express  power  vested 
in  Congress,  and  is  inconsistent  with  the  spirit 
of  the  Constitution,  because  it  conflicts  with  the 
establishment  of  justice;  first,  by  impairing  the 
obligation  of  contracts;  second,  by  tfOcing 
private  property  for  public  use  without  com- 
pensation; and  thirdly  by  depriving  perscms  of 
property  without  due  process  of  law. 

Against  this  decision  we  ask  respectfully  to 
submit  that  where  the  object  contemplated  by 
Confess  is -a  lawful  one,  and  its  manifest  in- 
tention is  to  select  means  adapted,  in  their 
judgment,  to  exercise  a  power  conferred  by  Uie 
Constitution,  the  means  which  it  selects  are 
constitutional,  whatever  may  be  the  opinion  of 
the  court  of  its  practical  wisdom,  because  the 
decision,  whether  practically  conducive  to  the 
end  proposed,  is  a  political  and  administrative 
question,  and  not  a  judicial  one;  the  province 
of  the  court  being  to  determine  if  the  means 
adopted,  if  not  prohibited  by  the  Constitution, 
are  really  adopted  with  the  object  and  design 
of  executing  a  constitutional  power,  and  not  to 
ascertain  whether,  aa  a  practical  measure,  it 
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was,  in  the  opinion  of  the  judges,  likely  to 
prove,  or  has  m  fact  proved,  useful  and  success- 
ful. 

Oeorge  v.  School  Dist,  in  Mendon,  6  Met.  510. 

(5)  The  opinion  of  the  majority  of  the  court, 
that  making  Treasury  notes  a  le^l  tender  for 
pre-existing  debts  was  not  a  means  appropriate 
and  plainly  adapted  to  execute  the  express 
powers  of  Congress,  was  an  erroneous  opinion. 

(c)  The  decision  in  Hepburn  v.  Orisitold,  8 
Wall.  603,  10  L.  ed.  513,  abandons  and  sub- 
stantially invalidates  the  grounds  of  the  deci- 
sion in  Bronson  v.  Rodea,  7  Wall.  229.  10  L.  ed. 
141,  and  in  Butler  v.  Honciiz,  7  Wall.  258,  19 
L.  ed.  149. 

Those  cases  were  put  upon  the  ground  that 
the  parties  had  elected  between  two  currencies, 
when,  in  fact,  such  an  election  was  impossible, 
there  being  but  one  currency  in  existence  at  the 
time  the  contracts  were  made,  and  it  being  held 
in  Hepburn  ▼.  Oriswold,  supra,  that  no  other 
currency  could  be  constitutionally  made  appli- 
cable to  satisfy  them.  The  intiniation  in  But- 
ler V.  Horwitz,  auprot  that  "the  absence  of  any 
I'jcpress  stipulation  as  to  description  in  con- 
tracts for  payment  in  money  generally,  war- 
rants the  opposite  inference  of  an  understand- 
ing between  parties  that  such  contracts  may  be 
satisfied,  before  or  after  judgment,  by  the 
tender  of  any  lawful  money,"  is  thus  plainly 
controverted  by  Hepburn  v.  OrwiroW,  in  its 
application  to  contracts  made  before  the  Legal 
Tender  Act  was  passed,  which  was  the  only 
contract  under  consideration  in  Butler  ▼.  Bor- 
witz. 

(d)  One  view  of  the  Legal  Tender  Act,  which 
it  may  be  well  to  press  upon  the  attention  of 
the  court,  is  this: 

Congress,  having  the  undoubted  power  to  de- 
clare and  carry  on  war;  to  provide  for  raising, 
equipping  and  supporting  armies  and  navies :  to 
borrow  money  to  provide  for  the  payment  of  the 
debts  of  the  United  States ;  and  aa  has  been  re- 
cently decided  by  this  court,  in  furtherance  of 
these  objects,  to  issue  bills  of  creilit  in  time  of 
war,  being  called  upon  to  furnish  means  for  a 
national  expenditure  unexampled  and  enormous, 
with  a  power  of  taxation  unlimited  in  it*  ex- 
tent, was  obliged  to  subject  to  its  use,  in  some 
form,  sums  of  money  greatly  exceeding  the  gold 
and  silver  coin  of  the  United  States.    Is  it  to 
be  held  that  it  was  not  within  their  constitu- 
tional power  to  declare  that  the  national  bills 
of  credit  were    of    the    same    value    with    the 
money  that  those  bills  pled^  the  faith  of  the 
government  to  pay?     And  is  it  competent  for 
any  court  to  determine  and  declare  that    thej 
were  of  another  and  less  value?     The  right  to 
interest  on  money  in  the  collection  of  a  d^t, 
is  a  subject    of    governmental    regulation.     It 
was  in  the  power  of  the  government  to  seize  the 
property  of  a  citizen,  and  to  allow  his*  officers 
to  give  him  for  it  a  certificate  of  indebtedness. 
If  the  government  needi»d  gold,  and  it  was   in 
the  possession  of  A,  it  could  take  it  from  him, 
as  they  could  take  his  personal  service,  n^inst 
his  will,  or  could  batter  down  his  hou<ie.  if  it 
stood  in  the  way  of  military  operations.     If  A 
had  said,  **I  owe  this  gold  to  B,  and  am  on  my 
way  to  pay  him  my  debt,"  the  officers    of    the 
government  could  accompany  him  to  his  credit- 
or, and  when  the  payment  was  made,  seize   it 
from  him.       What    diffen'nce    does    it     make 
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whether  that  was  the  form  in  which  it  was 
done,  or  whether  it  was  taken  from  A,  and 
there  was  furnished  him  a  certificate  that  the 
money  belonging  to  B^  and  intended  for  him, 
was  taken  by  the  government,  which  would  be 
responsible  to  B  for  its  repayment?  Can 
any  citisen  rightfully  say  or  ask  this  court 
to  decide  that  the  promise  of  the  government 
does  not  import  and  possess  the  fiul  value  of 
that  which  it  promises,  in  any  case  in  which  be 
is  invoking  the  aid  of  the  government  to  en- 
force his  rights? 

{€)  In  the  Declaration  of  Independence  it  was 
solemnly  announced  "tliot  these  united  colonies 
are,  and  of  right  ought  to  be,  free  and  independ- 
ent states.  .  Tliat  as  free  and  inde- 
pendent states,  they  have  full  power  to  levy  war, 
conclude  peace,  contract  alliances,  establish 
conuiierce,  and  to  do  all  other  acts  and  things 
which  independent  states  may  of  right  do." 

Chief  Justice  ^larshall  said  you  should  never 
forget  that,  in  interpreting  the  Constitution  of 
the  Unit^Hl  States,  it  is  a  Constitution  which 
you  are  called  upon  to  construe;  and  the  power 
to  determine  what  shall  be  a  legal  tender  being 
a  function  of  government  which  cannot,  there- 
fore, be  reserved  to  the  people,  which  is  denied 
to  the  stattr;^,  and  nowhere  expressly  prohibited 
to  the  national  government,  if  it  be  true  that 
in  times  of  public  necessity  the  quality  of  legal 
ti'udiT  has  been  imparted  to  notes  issued  by 
covt'rnnient-s  in  every  civilized  nation,  is  it  to  be 
held  that  the  j>ower  to  impart  to  bills  of  credit 
the  i|uality  of  a  lejial  tender  for  debts,  can  be 
denied  to  tlie  government  of  the  United  States 
by  a  judicial  decision. 

(Th«'  Attnrnoy  General  also  filed  in  this  case 
the  ari:imi»'nt  of  Attorney  General  Evarts  in  the 
c:!^*'  oi  H'  phnin  v.  liriHuold,  supra:  reference 
i"  hen*  niiuh'  to  that  case,  where  that  argument 
is  r*'p«»r!«'d  in  full.) 

Mr.  Justice  Stroag  delivered  the  opinion 
of  tl«e  cHjuit: 

TIm'  •out rolling  questions  in  these  cases  are 
Uu'  i«»ll«i\\  iiip:  Are  the  acts  of  Congress, 
known  :i^  tlie  Legal  Tender  Acts,  ciMistitutional 
when  applifni  to  contracts  made  bcfmi'  their 
pn>*aj:«»?  And,  secondly,  are  they  valid  as  ap- 
l»Iir;ibli»  to  dobts  contracted  since  their  enact- 
nunt":  Tlu"*»'  «HH*stions  have  lK*en  ehiboralely 
argued,  and  thoy  have  received  from  the  court 
that  c<»n"*idcraiion  which  tiM.'ir  great  importance 
diMUiind-*.  1 1  would  Ix*  diificult  to  overestimate 
thf  cuii-«'«nn  iHMS  which  must  follow  our  de- 
ci-iinn.  1  lii'v  will  alVect  the  entire  business  ot 
th«*  fount  rv.  and  take  hold  of  the  possible  con- 
linii««l  i'\i-tenrc'  of  the  f;overnnH»nt.  If  it  bo 
hold  li\  thi^  c«iurt  that  Congress  has  no  constitu- 
tion;! I  powir.  under  any  eircunistanees,  or  in  any 
enn-r;:«iie\ .  to  nij»ke  Treasury  notes  a  Icsfa'l 
triider  for  the  payment  of  all  debts  (a  power 
roiiti«-*«HlIy  po-i^rssed  by  every  indepeutlent 
M»\»'reiM|,tv  other  than  the  l'nit<Ml  StJlte^),  the 
^nmnumnt  i-»  without  those  means  of  self- 
pr«-.-rvation  wliieh.  all  niu>t  a4l!nit.  may.  in 
»i-riain  e«Mit  in^.t-noies,  U^cnnie  indispt>ns;il>|e. 
evj»n  if  they  wrre  not  when  the  act-*  of  ( 'ou;.'re>s 
now  c;ille.|  hi  ({nestinn  were  enacteil.  It  is  al««o 
eh'ur  I  hat  it  wf  hold  the  acts  invalid  as  ap- 
plirahli.  to  th'bts  incurred,  or  transaction^ 
\Uiicli  havi  t.iken  place  since  their  enactment, 
our  ii<i  i>.ion  inu-t  caUM-.  thron^^liout  th«'  cntiu- 
tiy.  )i\t';\\  Im^iuess  <|«'ranu<Muert .  widespread 
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distress,  and  the  rankest  injustice.  The  debts 
which  haye  been  contracted  since  February  25, 
1802,  constitute,  doubtless,  by  far  the  greatest 
IKirtion  of  the  existing  indebtedness  of  the 
country.  They  haye  been  contracted  in  view 
of  the  acts  of  Congress  declaring  Treasuiy 
'notes  a  legal  tender,  and  in  reliance  [*530 
upon  that  declaration.  Men  have  bought  and 
•told,  borrowed  and  lent,  and  assumed  every 
variety  of  obligations  contemplating  that  pay- 
ment might  be  made  with  such  notes.  Indeed, 
legal  tender  Treasunr  notes  have  become  the 
universal  measure  of  values.  If  now,  by  our 
decision,  it  be  established  that  these  debts  and 
obligations  can  be  discharged  only  by  gold  coin ; 
if,  contrary  to  the  expectation  of  all  parties  to 
these  contracts,  legal  tender  notes  are  rendered 
unavailable,  the  government  has  become  an 
instrument  of  the  grossest  injiistice ;  all  debtors 
are  loaded  with  an  obligation  it  was  never  con- 
templated they  should  assume ;  a  large  percent- 
age is  added  to  every  debt,  and  such  must  be- 
come the  demand  for  gold  to  satisfy  contracts, 
that  ruinous  sacrifices,  general  distress,  and 
bankruptcy  may  be  expected.  These  conse- 
quences are  too  obvious  to  admit  of  question, 
and  there  is  no  well  founded  distinction  to  be 
made  between  the  constitutional  validity  of 
an  act  of  Congress  declaring  Treasury  notes  a 
legal  tender  for  the  payment  of  debts  contract- 
ed after  its  passage,  and  that  of  an  act  making 
them  a  legfat  tender  for  the  discharge  of  ail 
debts,  as  well  those  incurred  before  as  those 
made  after  its  enactment.  There  may  be  a 
ditrerence  in  the  etTects  produced  by  the  acts, 
and  in  the  hardship  of  their  operation,  but  in 
lioth  cases  the  fundamental  question,  that 
which  tests  the  validity  of  the  legislation,  is, 
can  Congress  constitutionally  give  to  Treasury 
notes  the  character  and  qualities  of  money! 
Can  such  notes  be  constituted  a  legitimate 
circulating  medium,  having  a  deflu^  legal 
value?  If  thev  can,  then  such  n«»tes  must  lie 
available  to  fulfil  all  contracts  (not  expressly 
excepted)  solvable  in  money,  without  reference 
to  the  time  when  the  contracts  were  made. 
Ilenee  it  is  not  strange  that  those  who  hold  the 
Legal  Tentlcr  Acts  unconstitutional  when  ap- 
plied t»>  contracts  made  lx»fore  February  I8t»2, 
find  themselves  compelled  also  to  hold  that  the 
acts  are  invalid  as  to  debts  created  after  that 
time,  and  to  hold  that  l>oth  classes  of  debts 
alike  can  be  discharged  only  by  gold  and  silver 
coin. 

The  consequences  of  which  we  have  spoken, 
serious  as  'they  are,  must  1m»  accepted,  ('^531 
if  there  is  a  clear  incompatibility  between  the 
(\Mistitution  ami  the  Legal  Tender  Acts.  Hut 
we  are  unwilling  to  precipitate  th<'m  U|>on  the 
country  unless  such  an  incompatibility  plainly 
appears.  A  decent  respect  for  a  co-ordinate 
branch  of  the  government  demands  that  the 
judiciary  should  presume,  until  the  contrary  is 
clearly  sliowii,  tliat  there  has  b«H»n  no  trans- 
irn-^^ion  of  power  by  Congress  —all  the  mem- 
Imis  of  which  act  under  the  obligation  of  an 
o!ith  of  fidelity  to  the  (Constitution.  Such  has 
always  lieen  the  rule.  in  CommomreaUh  v. 
Smith,  4  Binn.  12:{.  the  language  of  the  court 
was:  "It  must  Im-  remembered  that,  for 
weighty  reasons,  it  has  been  assumed  as  a 
principle,  in  construing  con<<titutifms,  by  the 
Supreme  (  ouri  of  tlie  I'nited  States,  by  tliis 
ccuirt,  and  by  everv  ot hiM  court  of  reputation  in 
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the  United  States,  that  an  act  of  the  legislature 
is  not  to  be  declared  void  unless  the  violation 
ui  ttie  Constitution  is  so  manifest  as  to  leave  no 
room  for  reasonable  doubt:"  and,  in  Fletcher  v. 
Peck,  6  Cranch,  87,  Chief  Justice  Marshall  said : 
''It  is  not  on  slight  implication  and  vague  con- 
jecture that  the  legislature  is  to  be  pronounced 
to  have  transcended  it«  powers  ^nd  its  acts  to 
be  considered  void.  The  opposition  between 
the  Constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility,  with  each 
other."  It  is  incumbent,  therefore,  upon  those 
wlio  affirm  the  unconstitutionality  of  an  act  of 
Congress  to  show  clearly  that  it  is  in  violation 
of  the  provisions  of  the  Constitution.  It  is  not 
Kullicient  for  them  that  they  :iucceed  in  raising 
a  doubt. 

Xor  can  it  be  questioned  that,  when  investi- 
gating the  nature  and  extent  of  the  powers  con- 
ferretl  by  the  Constitution  upon  Congress,  it  is 
indispensable  to  keep  in  view  the  objects  for 
which  thosi'  powers  were  granted.  This  is  a 
universal  rule  of  construction  applied  alike  to 
statutes,  wills,  contracts  and  constitutions.  If 
the  general  purpose  of  the  instrument  is  ascer- 
tained, the  language  of  its  provisions  must  be 
construed  with  reference  to  that  purpose  and  so 
532*1  as  to  subserve  "it.  In  no  other  way 
can  the  intent  of  the  framers  of  the  instrument 
be  discovered.  And  there  are  more  urgent 
reasons  for  looking  to  the  ultimate  purpose  in 
examining  the  powers  conferred  by  a  constitu- 
tion than  there  are  in  construing  a  statute,  a 
will,  or  a  contract.  We  do  not  expect  to  find 
in  a  constitution  minute  details.  It  is  neces- 
sarily brief  and  comprehensive.  It  prescribes 
outlines,  leaving  the  filling  up  to  be  deduced 
from  the  outlines,  in  Martin  v.  Hunter^  1 
Wheat.  326,  it  was  said:  "The  Constitution 
unavoidably  deals  in  general  language.  It  did 
not  suit  the  purpose  of  the  people  in  framing 
this  great  charter  of  eur  liberties  to  provide 
for  minute  specifications  of  its  powers,  or  to  de- 
clare the  means  by  which  those  powers  should 
be  carried  into  execution."  And  with  singular 
rloarness  was  it  said  by  Chief  Justice  Marshall, 
in  BfcCulloch  v.  Maryland,  4  Wheat.  405:  "A 
constitution,  to  contain  an  accurate  detail  of 
all  the  subdivisions  of  which  its  great  powers 
will  admit,  and  of  all  the  means  by  wnich  it 
may  be  carried  into  execution,  would  partake 
of  the  prolixity  of  a  political  code,  and  would 
8carc<'ly  be  embraced  by  the  human  mind.  It 
would  probably  never  be  understood  by  the 
public.  Its  nature,  therefore,  requires  that 
only  its  great  outlines  should  be  marked,  its 
important  objects  designated,  and  the  minor  in- 
gredients which  compose  those  objects  be  de- 
duced from  the  nature  of  the  objects  them- 
selves." If  these  are  correct  principles,  if  they 
arc  proper  views  of  the  manner  in  which  the 
Constitution  is  to  be  understood,  the  powers 
conferred  upon  Congress  must  be  regarded  as 
related  to  each  other,  and  all  means  K>r  a  com- 
mon end.  Each  is  but  part  of  a  system,  a 
constituent  of  one  whole.  No  single  power  is 
the  ultimate  end  for  which  the  Constitution 
w^as  adopted.  It  may,  in  a  very  proper  sense, 
be  treated  as  a  means  for  the  accomplishment 
of  a  subordinate  object,  but  that  object  is  itself 
a  means  designated  for  an  ulterior  purpose. 
Thus  the  power  to  levy  and  collect  taxes,  to 
coin  money  and  regulate  its  value,  to  raise  and 
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support  armies,  or  to  provide  for  and  maii^tain 
*a  navy,  are  instruments  for  the  para-  [*533 
mount  object,  which  was  to  establish  a  govern- 
ment, sovereign  within  its  sphere,  with  capa- 
bility of  self-preservation,  thereby  forming  a 
union  more  perfect  than  that  which  existed 
under  the  old  Confederacy. 

The  same  may  be  asserted  also  of  all  the  non- 
enumerated  powers  included  in  the  authority 
expressly  given  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  exe- 
cution the  specified  powers  vested  in  Congress, 
and  all  other  powers  vested  l^  the    Constitu- 
tion in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof."  It  is  im- 
possible to  know    what   those   non-enumerated 
powers  are,  and  what  is  their  nature  and  ex- 
tent, without  considering    the    purposes    they 
were  intended  to  subserve.     Those  purposes,  it 
must  be  noted,  reach  beyond  the  mere  execution 
of  all  powers  definitely  intrusted  to    Congress 
and  mentioned  in  detail.       They  embrace    the 
execution  of  all  other  i>owers  vested    by    the 
Constitution  in  the  government  of  the  tJnited 
States,  or  in  any  department  or  officer  thereof. 
It  certainly  was  intended  to  confer  upon  the 
government    the    power    of    self-preservation. 
Said  Chief  Justice  Marshall,  in  Cohens  v.  Vir- 
ginia, 6  Wheat.  414:     "America  has  chosen  to 
be,  in  many  respects  and  to  many  purposes,  a 
nation,  and  for  all  these  purposes  ner  govern- 
ment is  complete ;  for  all  these  objects  it  is  su- 
preme.     It  can  then,  in  effecting  these  objects, 
legitimately  control  all  individuals  or  govern- 
ments   within    the   American   territory."    He 
added,  in  the  same  case:     "A    constitution   Is 
framed  for  ages  to  come,  and  is  designed  to  ap- 
proach immortality  as  ne^r  as   mortality    can 
approach  it.       Its  course    cannot    always    be 
trancjuil.     It  is  exposed  to  storms  and  tempests, 
and  its  framers  must  be  unwise  statesmen  in- 
deed, if  they  have  not  provided  it,  as  far  as  its 
nature  will  permit,  with    the    means    of    self- 
preservation  from  the  perils  it  is  sure  to  en- 
counter."     That  would  appear,  then,  to  be  a 
most  unreasonable  construction  of  the    Consti- 
tution which  denies  to  the  government  created 
by  it  the  right  to  *employ  freely  every  [*534 
means,     not    prohibited,     necessary      for      its 
preservation,  and  for  the  fulfilment  of  its  ae- 
knowledged  duties.     Such  a  right,  we  hold,  was 
given  by  the  last  clause  of  the  8th  secticm  of  its 
first  article.      The  means  or  instrumentalities 
referred  to  in  that  clause,  and  authorized,  are 
not  enumerated  or  defined.    In  the   nature   of 
things  enumeration  and  specification  were  im- 
possible.     But  they  were  left  to  the  discretion 
of  Congress,  subject   only   to   the   restrictions 
that  they  be  not  prohibited,  and  be  neeessary 
i4nd  proper  for    carrying    into    execution    the 
enumerated  powers  given  to  Congress,  and  all 
other  powers  vested  in  the  government  of   the 
United  States,  or  in  any  department  or   officer 
thereof. 

And  here  it  is  to  be  observed  it  is  not  indis- 
pensable to  the  existence  of  any  power  claimed 
for  the  Federal  government  that  it  can  be  found 
specified  in  the  words  of  the  Constitution,  or 
clearly  and  directly  traceable  to  some  one  of  the 
specified  powers.  Its  existence  may  be  deduced 
fairlv  from  more  than  one  of  the  substantive 
powers  expressly  defined,  or  from  them  all  com- 
bined. It  is  allowable  to  group  together  any 
number  of  them  and  infer  from  them  all  thnt 
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tbf  poi^'er  claimed  has  been  conferred.  Such  n 
treatment  of  the  Constitution  is  recognized  by 
Hn  own  provisions.  This  is  well  illustrated  in 
its  language  respecting  the  writ  of  habeas  cor- 
pus. The  power  to  suspend  the  privilege  of  that 
writ  is  not  expressly  given,  nor  can  it  be  de- 
duced from  any  one  of  the  particularized  grants 
of  power.  Yet  it  is  provided  that  the  privileges 
of  th«  writ  shall  not  be  suspended  except  in  cer- 
tain defined  contingencies.  This  is  no  express 
jrrant  of  power.  It  is  a  restriction.  But  it 
frliows  irresiHtibly  that  somewhere  in  the  Con- 
ititution  power  to  suspend  the  privilege  of  the 
writ  was  granted,  either  by  some  one  or  more 
of  the  specifications  of  power,  or  by  them  all 
combined.  And,  that  important  pc»wers  were 
understood  by  the  people  who  adopttnl  the  Con- 
stitution to  have  been  created  by  it,  jiowers 
not  enumerated,  and  not  included  incidentally 
in  any  one  of  those  enumerated,  is  shown  by  the 
amendments.  The  first  ten  of  these  were  sug- 
&35*]  gested  in  the  conventions  of  *the  states, 
and  proposed  at  the  first  session  of  the  first 
Congress,  before  an}'  complaint  was  made  of  n 
diitposition  to  assume  doubtful  powers.  The 
preamble  to  the  resolution  submitting  them  for 
adoption  recited  that  the  ^'conventions  of  a 
number  of  the  states  had,  at  the  time  of  their 
adopting  the  Constitution,  exprcHsed  a  desire, 
in  order  to  prevent  misconstruction  or  abuse  of 
its  powers,  that  further  declaratory  and  re- 
strictive chiujM's  should  be  added.*'  This  was 
the  origin  of  tlie  amendments,  and  they  are  sig- 
nificant. They  tend  plainly  to  show  that,  in 
the  judgment  of  those  who  adopted  the  Con- 
ittitution,    there    were    powers    created    by    it. 


nient  in  the  present  cases.  It  is  said  because 
Congress  is  authorized  to  coin  money  and  regu- 
late its  value,  it  cannot  declare  anything  otiier 
than  gold  and  silver  to  be  money  or  make  it  a 
legal  tender.  Yet  Congress,  by  the  act  of  April 
30,  1790,  entitled  "An  Act  More  Effectually  to 
Provide  for  the  Punishment  of  Certain  Crimes 
against  the  I'nited  States."  and  the  supple- 
mentary act  of  March  3d,  1825,  defined  and  pro- 
vided tor  the  punishment  of  a  large  chisn  of 
crimes  other  than  those  mentioned  in  the  Con- 
stitution, and  some  of  the  punishments  pre- 
scribed are  manifestly  not  in  aid  of  any  single 
substantive  power.  No  one  doubts  that  this 
was  rightfully  done,  and  the  power  thus  exer- 
cised has  bei»n  aflfirmed  by  this  court  in  Vniied 
Stalefi  V.  Marigold,  0  How.  560.  T\\\>  case 
shows  that  a  power  may  exist  as  an  aid  to  the 
execution  of  an  express  power,  or  an  aggregate 
of  such  powers,  though  there  is  another  express 
power  given  relating  in  part  to  the  same  sub- 
ject but  less  extensive.  Another  illustration  of 
this  may  be  found  in  conm>cti()n  >\ith  the  pro- 
visions respecting  a  e«»nsus.  Tho  Constitution 
orders  an  enumeration  of  free  persons  in  the 
different  states  every  ten  years.  The  direction 
extends  no  further.  Yet  Congress  has  repeat- 
edly ilirected  an  enumeration  not  only  of  free 
persons  in  the  states  but  of  free  persons  in  the 
territories,  and  not  only  an  enumeration  of  per- 
sons, but  the  collection  of  statist ie?*  respeetiug 
age,  sex,  and  production.  Who  questions  the 
jKJwer   to  do  this? 

Indeed  the  whole  historv  of  the  ;jovernnient 

and  of  congressional   legishition   has  exiiiliited 

the  use  of  a  very  wide  <liseretion.  even  in  times 

nrtther  expressly  s|»eeified  nor  dr<lucible  from  !  of  peace  and  in  the  absence  of  any  tryin;r  enier- 


any  one  speeifietl  power,  or  ancillary  to  it  alone, 
but  which  grew  out  of  the  aggregate  of  powers 
eonfern»d  u|>on  the  government,  or  out  of  the 
sovereignty  instituted.  Most  of  tlM^se  amend- 
ments are  denials  of  power  which  had  not  l»een 
expressly  granted,  and  which  cannot  lie  said  to 


geney,  m  the  selection  of  the  ni'ft*)^.'*}! n  and 
pro|>er  means  to  carry  into  effeet  the  great  ob- 
jects for  which  the  government  was  framed, 
and  this  diseretion  has  generally  iHH-n  nn<|Ues- 
tioned,  or,  if  questioned,  sanctioned  by  this 
court.     This  i>  true  not  only  when  an  aiitempt 


have  been   necessary   and   proper   for  carrying  ;  has    been    *niade    to   exeeute    a    **ingle    ['SST 


into  execution  any  other  powers.  Such,  for  ex- 
ample, is  the  prohibition  of  any  laws  respect- 
ing the  establishment  of  religion,  prohibiting 
the  free  exercis**  thereof,  or  abridging  the  free- 
dom of  speech  or  of  the  press. 

.\nd  it  is  of  importance  to  observe  that  Con- 
gress has  often  exercised,  without  qui*stion. 
|K)\vers  that  an»  not  expressly  given  or  ancil- 
lary to  any  single  enunu'ratiMl  power.  Powers 
thus  exereiscnl  are  what  are  called  by  .fudge 
Siorj*,  in  his  Commentaries  on  the  Constitu- 
tion, resulting  powers,  arising  fnmi  the  aggre- 
gate powers  of  the  government.  lie  instances 
the  right  to  sue  and  make  contracts.  Many 
otliers  might  be  given.  The  oath  required  by 
law  from  oflicers  of  the  government  is  one.  So 
i%  building  a  oipitol  or  a  presidential  mansion, 
and  so  also  is  the  Penal  Co<le.  This  last  i^ 
worthy  of  brief  notice.  Congress  is  expressly 
:mthorixe<l  **to  provide  for  the  punishment  of 
If umterf citing  tiie  securities  and  current  coin 
of  the  Unitetl  States,  and  to  define  and  punisli 
piracies  and  felonies  eommitted  on  the  high 
seas  and  offenses  against  the  laws  of  nations." 
It  is  also  empow«»red  to  declare  the  punishment 
of  treason,  and  provision  is  made  for  impcmch- 
ments.  This  is  the  extent  of  power  to  punish 
536*]  crime  ** expressly  conferred.  It  nnght  Im' 
argued  that  the  i-xpivssion  of  these  limite<l 
powers  implies  nn  exelusi<»n  of  all  other  sub- 
feet-  of  eriminal  legislation.  Such  is  the  argu- 
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power  specifically  given,  but  (Hpially  true  when 
the  means  adoptisl  have  lM»en  appropriate  to 
the  execution,  not  of  a  single  autliority.  but  of 
all  the  powers  created  by  the  Constitution. 
I'nder  the  power  t<i  establish  postotliees  and 
post-roads  Congress  has  providetl  for  carrying 
the  mails,  punishing  theft  of  letters  and  mail 
robberies,  and  even  for  transptuting  the  mails 
to  foreign  countries.  Under  the  power  to  r<«gu 
late  commerce,  provision  has  been  made  by  law 
for  the  im]>roveinent  of  harbors,  the  establish- 
ment of  observatories,  the  ereetion  of  light 
houses,  breakwaters,  and  buoys,  the  registry, 
enrollment,  and  construction  of  shi]»s.  and  a 
cmle  has  iM'cn  enacted  for  the  government  of 
seamen.  Cnder  the  same  pow«»r  an«l  (»ther 
powers  over,  the  revenue  and  the  currency  of 
the  country,  for  the  convenimee  of  the  treasury 
an<l  internal  eommerce.  a  iHjrporation  known  as 
the  Cniti-il  States  Rank  was  early  createil.  To 
its  capital  tin*  government  subscrilH'd  one  fifth 
of  the  st<»ek.  Hut  the  corporation  was  a  private 
one.  d<iing  business  for  its  own  profit.  Its  in- 
eoriKiratiiui  was  a  constitntitmal  exercise  of 
congressional  power  for  no  other  reason  thon 
that  it  was  deemed  to  be  a  convenient  instru 
ment  or  means  for  accomplishing  one  or  more 
of  the  ends  for  which  the  government  was  es- 
tablislied,  or,  in  the  language  of  the  1st  article, 
already  <|uoted.  "ntKi'ssjirv  and  prop<*r*'  for 
carrying  into  execution  some  or  all  the  powrs 
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vested  in  the  ^vemment.  Clearly  this  neces- 
sity, if  any  existed,  was  not  a  direct  and  ob- 
vious one.  Yet  this  court,  in  McCulloch  v. 
Maryland,  4  Wheat.  416,  unanimously  ruled 
that  in  authorizing  the  bank,  Congress  had  not 
transcended  its  powers.  So  debts  due  to  the 
United  States  have  been  declared  by  acts  of 
Congress  entitled  to  priority  of  payment  over 
debU  due  to  other  creditors,  and  this  court  has 
held  such  acts  warranted  by  the  Constitution. 
Fiaher  v.  Blight,  2  Cranch,  358. 

This  is  enough  to  show  how,  from  the 
earliest  period  of  our  existence  as  a  nation,  the 
powers  conferred  by  the  Constitution  have  been 
construed  by  Congress  and  by  this  court  when- 
ever such  action  by  Congress  has  been  called  in 
538*]  question.  ^Happily,  the  true  meaning 
of  the  clause  authorizing  the  enactment  of  all 
laws  necessary  and  proper  for  carrying  into 
execution  the  express  powers  conferred  upon 
Congress,  and  all  other  powers  vested  in  the 
government  of  the  United  States,  or  in  any  of 
its  departments  or  officers,  has  long  since  been 
settlea.  In  Fisher  v.  Blight,  above  cited,  this 
court,  speaking  by  Chief  justice  Marshall,  said 
that  in  construing  it  ''it  would  be  incorrect  and 
would  produce  endlesfs  difficulties  if  the  opinion 
should  be  maintained  that  no  law  was  author- 
ized which  was  not  indispensably  necessary  to 
give  effect  to  a  specified  power.  Where  various 
systems  might  be  adopted  for  that  purpose  it 
might  be  said  with  respect  to  each  that  it  was 
not  necessary  because  the  end  might  be  obtained 
by  other  means."  "Congress"  said  this  court 
"must  possess  the  choice  of  means,  and  must 
be  empowered  to  use  any  means  which  are  in 
fact  conducive  to  the  exercise  of  a  power 
granted  hy  the  Constitution.  The  government 
IS  to  pay  the  debt  of  the  Union,  and  must  be  au- 
thorized to  use  the  means  which  appear  to  it- 
self most  eligible  to  effect  that  object.  It  has, 
consequently,  n  right  to  make  remittances  by 
bills*  or  otherwise,  and  to  take  tiiose  precaiitiona 
which  will  render  the  transaction  safe."  It  was 
in  this  case,  as  we  have  already  remarked,  tliat 
a  law  giving  pWority  to  debts  due  to  the  United 
States  was  ruled  to  be  constitutional  for  the 
reason  that  it  appeared  to  Congress  to  be  an 
eligible  means  to  enable  tlie  government  to  pay 
the  debts  of  the  Union. 

It  was,  however,  in  McCulloch  v.  Maryland 
that  the  fullest  consiileration  was  given  to  this 
clause  of  the  Constitution  granting  auxiliary 
powers,  and  a  construction  adopted  that  has 
ever  since  been  accepted  as  determining  its  true 
nu*aning.  We  shall  not  now  go  over  the  ground 
there  trodden.  It  is  familiar  to  the  legal  pro- 
fession and,  indeed,  to  the  whole  country. 
Surtico  it  to  say,  in  that  case  it  was  finally  set- 
tled that  in  the  gift  by  the  Constitution  to  Con- 
gress of  authority  to  enact  laws  "necessary  and 
proper"  for  the  execution  of  all  the  powers 
539*]  created  by  it,  the  necessity  spoken  *of  is 
not  to  be  understood  as  an  absolute  one.  On' 
the  contrary,  this  court  then  held  that  the 
sound  construction  of  the  Constitution  must 
allow  to  the  national  legislature  that  discretion 
with  respect  to  the  means  by  which  the  powers 
it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it  in  the  manner  most  l)ene- 
ficial  to  the  people.  Said  Chief  .lust ice  Mar- 
shall, in  delivering  the  opinion  of  the  court: 
^L(*t  the  end  be  legitimate:  let  it  be  within  the 
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scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  consist 
with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional.*'    The  case  also  marks  out 
with  admirable  precision  the  province  of  this 
court.    It  declares  that  "when  the  law  (enacted 
by  Congress)    is  not  prohibited  and  is  really 
calculated  to  effect  any  of  the  objects  intrusted 
to  the  government,  to  undertake  here  to  inquire 
into  the  decree  of  its  necessity  would  be  to  pass 
the  line  which  circumscribes  the  judicial  de- 
partment and  to  tread  on  legislative  ground. 
This  court  (it  was  said)  disclaims  all  preten- 
sions to  such  a  power."    It  is  hardly  necessary 
to  say  that  these  principles  are  received  with 
universal  assent.  Even  in  Hepburn  v.  Oristcold, 
8  Wall.  603,  19  L.  ed.  518,  botn  the  majority 
and  minority  of  the  court  concurred  in  accept- 
ing the  doctrines  of  McCulloch  v.  Maryland  as 
sound  expositions  of  the  Constitution,  though 
disagreeing  in  their  application. 

With  these  rules  of  constitutional  construc- 
tion before  us,  settled  at  an  early  period  in  the 
history  of  the  government,  hitherto  universally 
accepted,  and  not  even  now  doubted,  we  have 
a  safe  guide  to  a  right  decision  of  the  ques- 
tions before  us.  Before  we  can  hold  the  L^ai 
Tender  Acts  unconstitutional,  we  must  be  con- 
vinced they  were  not  appropriate  means,  or 
means  conducive  to  the  execution  of  any  or  all 
of  the  powers  of  Congress,  or  of  the  govern- 
ment, not  appropriate  in  any  degree  ( for  we  are 
not  judges  of  the  degree  of  appropriateness) ,  or 
we  must  hold  that  they  were  prohibited. 
*This  brings  us  to  the  inquiry  whether  j[*540 
they  were,  when  enacted,  appropriate  instru- 
mentalities for  carrying  into  effect,  or  execut- 
ing any  of  the  known  powers  of  Congress,  or  of 
any  department  of  the  government.  Plainly  to 
this  ini]uiry,  a  consideration  of  the  time  when 
they  were  enacted,  and  of  the  circumstances  in 
which  the  government  then  stood,  is  important. 
It  is  not  to  be  denied  that  acts  may  be  adapted 
to  the  exercise  of  lawful  power,  and  apjjro- 
priate  to  it.  in  seasons  of  exigency,  which 
would  be  inappropriate  at  other  times. 

We  do  not  propose  to  dilate  at  length  upon 
the  circumstances  in  which  the  country  was 
placed  when  Congress  attempted  to  make 
Treasury  notes  a  legal  tender.  They  are  of  too 
recent  occurrence  to  justify  enlarged  descrip- 
tion. Sutlice  it  to  sav  that  a  civil  war  was  then 
raging  which  seriously  threatened  the  over- 
throw of  the  government  and  the  destruction  of 
the  Constitution  itself.  It  demanded  the  equiit> 
ment  and  support  of  large  armies  and  navies, 
and  the  employment  of  money  to  an  extent  be- 
yond the  capacity  of  all  ordinary  sources  of 
supply.  Meanwhile  the  public  Treasury  was 
nearly  empty,  and  the  credit  of  the  government, 
if  not  stretched  to  its  utmost  tension,  had  be- 
come nearly  exhausted.  Moneyed  institutions 
had  advanced  largely  of  their  means,  and  more 
could  not  l>e  expected  of  them.  They  had  been 
compelled  to  suspend  specie  payments.  Taxa- 
tion was  inadequate  to  ])ay  even  the  interest  on 
the  debt  already  incurred,  and  it  was  impossible 
to  await  the  income  of  additional  taxes.  The 
necessity  was  immediate  and  pressing.  The 
army  was  unpaid.  There  was  then  due  to  the 
soldiers  in  the  field  nearly  a  score  of  millions  of 
dollars.  The  requisitions  from  the  War  and 
Navy  Departments  for  supplies  excee<led   liftv 
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millions,  and  the  current  expenditure  was  over 
one  million  per  day.  The  entire  amount  of 
coin  in  the  country,  including  that  in  private 
hands,  as  well  as  that  in  banking  institutions, 
was  insufficient  to  supply  the  need  of  the  gov- 
ernment for  three  months,  had  it  all  been 
poured  into  the  Treasury.  Foreign  credit  we 
bad  none.  We  say  nothing  of  the  overhanging 
paralysis  of  trade,  and  of  business  ffenerall^ 
541*1   which  threatened  loss  of  confidence  u 
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the  ability  of  the  government  to  maintain  its 
continued  existence,  and  therewith  the  complete 
destruction  of  all  remaining  national  credit. 

It  was  at  such  a  time  and  in  such  circum- 
stances that  Congress  was  called  upon  to  devise 
means  for  maintaining  the  army  and  navy,  for 
securing  the  large  supplies  of  money  needed 
and,  indeed,  for  the  preservation  of  the  gov- 
ernment created  by  the  Constitution.  It  was 
at  such  a  time  and  in  such  an  eitaergency  that 
the  Legal  Tender  Acts  were  passed.  Now,  if  it 
were  certain  that  nothing  else  would  have  sup- 
plied the  absolute  necessities  of  the  Treasury, 
that  nothing  else  would  have  enabled  the  gov- 
ernment to  maintain  its  armies  and  na\y,  that 
nothing  else  would  have  saved  the  government 
and  the  Constitution  from  destruction,  while 
the  Le<^l  Tender  Acts  would,  could  any  one 
be  bold  enough  to  ^ssert  that  Congress  trans- 
gressed Ha  powers?  Or  if  these  enactments  did 
work  these  results,  can  it  be  maintained  now 
that  they  were  not  for  a  legitimate  end,  or  "ap- 
propriate and  adapted  to  that  end,"  in  the  lan- 
iniage  of  Chief  Justice  Marshall?  That  they 
did  work  such  results  is  not  to  be  doubted. 
Something  revived  the  drooping  faith  of  the 
people:  something  brought  immediaU^ly  to  the 
government's  aid  the  resources  of  the  nation, 
and  sometliing  enabled  the  successful  prosecu- 
tion of  the  war,  and  the  preservation  of  the 
national  life.  What  was  it,  if  not  the  legal 
tender  enactments? 

But  if  it  be  conceded  that  some  other  means 
miglit  have  lM»cn  chosen  for  the  accomplish- 
ment of  tliei^e  legitimate  and  necessary  ends, 
the  conot»Hj*ion  does  not  weaken  the  argument. 
It  is  urged  now,  after  the  lapse  of  nine  years, 
ami  when  the  emergency  nas  passrd,  that 
Treasury  notes  without  the  legal  tender  clause 
mi|;ht  have  Xn^n  i^Hued,  and  that  the  necessities 
of  the  government  might  thus  have  been  sup- 
plied. Henc<»  it  is  inferred  there  was  no  neces- 
sity for  giving  to  the  notes  issued  the  capa- 
bility of  paying  private  debts.  At  best  this  is 
mere  conjecture.  But,  admitting  it  to  be  true, 
wlwt  dcKM  it  prove?  Nothing  more  than  that 
542*]  'Congress  had  the  choice  of  means  for  a 
legitimate  end.  each  appropriate,  and  adapted 
to  that  end,  though,  perhaps,  in  diflferent  de- 
grees. What  then?  Can  this  court  say  that  it 
ought  to  have  adopted  one  rather  than  the 
other?  Is  it  our  province  to  decide  that  the 
means  selected  were  beyond  the  constitutional 
power  of  Congress,  because  we  may  think  that 
otiier  m(*ans  to  the  same  ends  would  have  been 
more  appropriate  and  equally  efficient?  That 
would  be  to  assume  legislative  power,  and  to 
(liAregard  the  accepted  rules  for  construing  the 
Constitution.  The  degree  of  the  necessity  for 
any  congressional  enactment,  or  the  relative  de- 
gree of  its  appropriateness,  if  it  have  any  ap- 
propriateness, is  for  consideration  in  Congress, 


CuUoch  V.  Maryland,  as  already  stated:  "When 
the  law  is  not  prohibited,  and  is  really  calcu- 
lated to  effect  any  of  the  objects  intrusted  to 
the  government,  to  undertake  here  to  inquire 
into  the  degree  of  its  necessity  would  be  to  pass 
the  line  which  circumscribes  the  judicial  de- 
partment, and  to  tread  on  legislative  ground." 

It  is  plain  to  our  view,  however,  that  none 
of  those  measures  which  it  is  now  conjectured 
might  have  been  substituted  for  the  Legal 
Tender  Acts,  could  have  met  the  exigencies  of 
the  case,  at  the  time  when  those  acts  were 
passed.  We  have  said  that  the  credit  of  the 
government  had  been  tried  to  its  utmost  en- 
durance. Every  new  issue  of  notes  which  had 
nothing  more  to  rest  upon  than  government 
credit,  must  have  paralyzed  it  more  and  more, 
and  rendered  it  increasingly  difficult  to  keep 
the  army  in  the  field,  or  the  navy  afloat.  It  is 
an  historical  fact  that  many  persons  and  insti- 
tutions refused  to  receive  and  pay  those  notes 
that  had  been  issued,  and  even  the  head  of  the 
Treasury  represented  to  Congress  the  necessity 
of  making  the  new  issues  legal  tenders,  or 
rather,  declared  it  impossible  U}  avoid  the  ne- 
cessity. The  vast  body  of  men  in  the  military 
service  was  composed  of  citizens  who  had  left 
their  farms,  their  workshops,  and  their  busi- 
ness, with  families  and  debts  to  be  provided  for. 
The  government  could  not  pay  them  with  ordi- 
nary Treasury  notes,  nor  could  they  discharge 
their  debts  *with  such  a  currency.  Some-  [*5M 
thing  more  was  needed,  something  that  had  all 
the  uses  of  money.  And  as  no  one  could  be 
compelled  to  take  common  Treasury  notes  in 
payments  of  debts,  and  as  the  prospect  of  ulti- 
mate redemption  was  remote  and  contingent,  it 
is  not  too  much  to  say  that  they  must  have  de- 
preciated in  the  market  long  before  the  war 
closed,  as  did  the  currency  of  the  Confederate 
States.  Making  the  notes  legal  tender  gave 
them  a  new  use,  and  it  needs  no  argument  to 
show  that  the  value  of  things  is  in  proportion 
to  the  uses  to  which  they  may  be  applied. 

It  may  be  conceded  that  Congress  is  not  au- 
thorized to  enact  laws  in  furtherance  even  of  a 
legitimate  end,  merely  because  they  are  useful, 
or  because  they  make  the  government  stronger. 
There  must  be  some  relation  between  the  means 
and  the  end;  som»adaptcdness  or  appropriate- 
ness of  the  laws  to  carry  into  execution  the 
powers  created  by  the  Constitution.  But  when 
a  statute  has  proved  effective  in  the  execution 
of  powers  confessedly  existing,  it  is  not  too 
much  to  say  that  it  must  have  had  some  appro- 
priateness to  the  execution  of  those  powers. 
The  rules  of  construction  heretofore  adopted, 
do  not  demand  that  the  relationship  between 
the  means  and  the  end  shall  be  direct  and  im- 
mediate. Illustrations  of  this  may  be  found  in 
several  of  the  cases  above  cited.  The  charter 
of  a  bank  of  the  United  States,  the  priority 
given  to  debts  due  the  government  over  private 
debts,  and  the  exemption  of  Federal  loans  from 
liability  to  state  taxation,  are  only  a  few  of  the 
many  which  might  be  given.  The  case  of  Bank 
V.  Fenno,  8  Wall.  5.33,  19  L.  ed.  482,  presents  a 
suggestive  illustration.  Tliere  a  tax  of  ten  per 
cent  on  state  bank-notes  in  circulation  *wa8 
held  constitutional,  not  merely  because  it  waa  a 
means  of  raising  revenue,  but  as  an  instrument 
to  put  out  of  existence  such  a  circulation  in 
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merit.  There,  thin  court,  speaking  through  the 
Chief  JuRtice,  avowed  that  it  is  the  constitu- 
tional right  of  Congress  to  provide  a  currency 
for  the  whole  country:  that  this  might  be  done 
544*]  by  coin,  or  United  States  *note8,  or 
notes  of  national  banks;  and  that  it  cannot  be 
questioned  Congress  may  constitutionally  se- 
cure the  benefit  of  such  a  currency  to  the  peo- 
ple by  appropriate  legislation.  It  was  said 
there  can  be  no  question  of  the  power  of  this 
government  to  emit  bills  of  credit;  to  make 
them  receivable  in  payment  of  debts  to  itself; 
to  fit  them  for  use  by  those  who  see  fit  to  use 
them  in  all  the  transactions  of  commerce;  to 
make  them  a  currency  uniform  in  value  and 
description,  and  convenient  and  useful  for  cir- 
culation. Here  the  substantive  power  to  tax 
was  allowed  to  be  employed  for  improving  the 
currency.  It  is  not  easy  to  see  why,  if  state 
bank-notes  can  be  taxed  out  of  existence  for  the 
purposes  of  indirectly  making  United  States 
notes  more  convenient  and  useful  for  commer- 
cial purposes,  the  same  end  may  not  be  secured 
directly  by  making  them  a  legal  tender. 

Concluding,  then,  that  the  provision  which 
made  Treasury  notes  a  legal  tender  for  the  pay- 
ment of  all  debts  other  than  those  expressly 
excepted,  was  not  an  inappropriate  means  for 
carrying  into  execution  the  legitimate  powers 
of  the  government,  we  proceed  to  inquire 
whether  it  was  forbidden  by  the  letter  or  spirit 
of  the  Constitution,  ft  is  not  claimed  that  any 
express  prohibition  exists,  but  it  is  insisted  that 
the  spirit  of  the  Constitution  was  violated  by 
the  enactment.  Here  those  who  assert  the  un- 
constitutionality of  the  acts  mainly  rest  their 
argument.  They  claim  that  the  clause  which 
conferred  upon  Congress  power  "to  coin  money, 
regulate  the  value  thereof,  and  of  foreign 
coin,"  cont^iins  an  implication  that  nothing  but 
that  which  is  the  subject  of  coinage,  nothing 
but  the  precious  metals  can  ever  be  declared 
by  law  to  be  money,  or  to  have  the  uses  of 
money.  If  by  this  is  meant  that  because  cer- 
tain powers  over  the  currency  are  expressly 
given  to  Congress,  all  other  powers  relating  to 
the  same  subject  are  impliedly  forbidden,  we 
need  only  remark  that  such  is  not  the  manner 
in  which  the  Constitution  has  always  been  con- 
strued. On  the  contray,  it  has  been  ruled  that 
power  over  a  particular  subject  may  be  exer- 
cised as  auxiliary  to  an  express  power,  though 
there  is  another  express  power  relating 
545*]  •to  the  same  subject,  less  comprehensive. 
United  fftates  v.  Marigold,  9  How.  560.  There 
an  express  power  to  punish  a  certain  claKs  of 
crimes  (the  only  direct  reference  to  criminal 
legislation  contained  in  the  Constitution),  was 
not  regarded  as  an  objection  to  deducing  au- 
thority to  punish  other  crimes  from  another 
substantive  and  defined  grant  of  power.  There 
are  other  derisions  to  the  sjiine  effect.  To  as- 
sert, then,  that  the  clause  enabling  Congress  to 
coin  money  and  regulate  its  value  tacitly  im- 
plies a  denial  of  all  other  power  over  the  cur- 
rency of  the  nation,  is  an  attempt  to  introduce 
a  new  rule  of  constniction  against  the  solemn 
decisions  of  this  court.  So  far  from  its  con- 
taining a  lurking  prohibition,  many  have 
thought  it  was  inten«led  to  confer  upon  Con- 
grosH  that  general  power  over  the  currencj* 
which  has  always  l>een  an  acknowledged  attri- 
1  ••'  of  sovereignty  in  every  other  civilized  na- 
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tion  than  our  own,  especially  when  considered 
in  connection  with  the  other  clause  which  denies 
to  the  states  the  power  to  coin  money,  emit 
bills  of  credit,  or  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts.    We 
do  not  assert  this  now,  but  there  are  some  con- 
siderations touching  these  clauses  which  tend  to 
show  that  if  any  implications  are  to  be  deduced 
from   them,  they  are  of  an  enlarging  rather 
than  a  restraining  character.    The  Constitution 
was  intended  to  frame  a  government  as  dis- 
tinguished from  a  league  or  compact,  a  govern- 
ment supreme  in  some  particulars  over  states 
and   people.     It  was  designed  to  provide  the 
same  currency,  having  a  uniform  legal  value  in 
all  the  states.    It  was  for  this  reason  the  power 
to  coin  money  and  regulate  its  value  was  con- 
ferred upon  the  Federal  government,  while  the 
same  power  as  well  as  the  power  to  emit  bills 
of  credit  was  withdrawn  from  the  states.    Tlie 
states   can   no    longer   dedare   what   shall   be 
money,  or  regulate  its  value.    Whatever  power 
there  is  over  the  currency  is  vesteil  in  Congresa. 
If  the  power  to  declare  what  is  money  is  not  in 
Congress,  it  is  annihilated.    This  may,  indeed, 
have  been  intended.    $ome  powers  that  usually 
belong     to     sovereignties     were     extinguished, 
*but  their  extinguishment  was  not  left  [*546 
to  inference.    In  most  cases,  if  not  in  all.  when 
it  was  intended  that  governmental  powers,  com- 
monly acknowledged  as  such,  should  cea^  to 
exist,  both   in  the  states  and  in  the   Federal 
government,  it  was  expressly  denied  to  both,  as 
well  to  the  United  States  as  to  the  individual 
states.  And  generally,  when  one  of  such  powers 
was  expressly  denied  to  the  states  tfmly,  it  was 
for  the  purpose  of  renderin|i^  the  Federal  power 
more  complete  and  exclusive.     Why,  then,  it 
may  be  asked,  if  the  design  was  to  prohibit  to 
the  new  government,  as  well  as  to  the  fttates, 
that  general  power  over  the  currency  which  the 
states  had  wnen  the  Constitution  was  framed, 
was  such  denial  not  expressly  extended  to  the 
new  government,  as  it  was  to  the  statei^?     In 
view  of  this  it  might  be  argued   with    much 
force  that  when  it  is  considercnl  in  what  brief 
and    comprehensive    terms    the    Constitution 
speaks,  how  sensible  its  framers  must  have  been 
that  emergencies  might  arise  when  the  precious 
metals    (then   more   scarce   than   now)    might 
prove  inadequate  to  the  necessities  of  the  gov- 
ernment ana  the  demands  of  the  people — when 
it  is  remembered  that  paper  money  was  almost 
exclusively  in  use  in  the  states  as  the  medium 
of  exchange,  and  when  the  great  evil  sought  to 
be  remedied  was  the  want  of  uniformity  in  the 
current  value  of  money,  it  might  be  argued,  w^ 
say,  that  the  gift  of  power  to  coin  money  and 
regulate  the  value  thereof,  was  understood  a* 
conveying   general    power    over    the    currency, 
the  power  which  had  belonged  to  the   states, 
and  which  they  surrendered.    Such  a  couRt  ruc- 
tion, it  might  be  said,  would  be  in  close  analo«;y 
to  the  mode  of  construing  other   subatantive 
powers  granted  to  Congress.    Tliey  have  never 
been   construed   literally,  and  the  government 
could  not  exist  if  they  were.    Thus  the  power 
to  carrj'  on  war  is  conferred  by  the  power  to 
^•declare  war."    The  whole  system  of  the  tran»- 
portation  of  the  mails  is  built  up4>n  the  power 
to   establish   postoffices   and   post    roads.      The 
power  to  regulate  commerce  has  also  been  ex- 
tended far  beyond  the  letter  of  the  grant.     Even 
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the  advocates  of  a  strict  literal  construction 
of  the  phrase  "to  coin  money  and  regulate  the 
547*]value  thereof,"  *while  insisting  that  it 
defines  the  material  to  be  coined  as  metal,  are 
compelled  to  concede  to  Congress  large  discre- 
tion in  all  other  particulars.  The  Constitution 
does  not  ordain  what  metals  may  be  coined,  or 
prescribe  that  the  legal  value  of  the  metals, 
when  coined,  shall  correspond  at  all  with  their 
intrinsic  value  in  the  market.  Nor  does  it  even 
aflSrm  that*  Congress  may  declare  anything  to 
be  a  legal  tender  for  the  payment  of  debts. 
Confess^ly  the  power  to  regulate  the  value  of 
money  coined,  and  of  foreign  coins,  is  not  ex- 
hausted by  the  first  regulation.  More  than 
once  in  our  history  has  the  regulation  been 
changed  without  any  denial  of  the  power  of 
Congress  to  exchange  it,  and  it  seems  to  have 
been  left  to  Congress  to  determine  alike  what 
metal  shall  be  coined,  its  purity,  and  how  far 
its  statutory  value,  as  money,  shall  correspond, 
from  time  to  time,  with  the  market  value  of 
the  same  metal  as  bullion.  How,  then,  can  the 
pant  of  a  power  to  coin  money  and  regulate 
its  value,  made  in  terms  so  liberal  and  unre- 
strained, coupled  also  with  a  denial  to  the 
states  of  all  power  over  the  currency,  be  re- 
garded as  an  implied  prohibition  to  Congress 
against  declaring  Treasury  notes  a  legal  tender, 
if  such  declaration  is  appropriate,  and  adapted 
to  carrying  into  execution  the  admitted  powers 
of  the  government? 

We  do  not,  however,  rest  our  assertion  of  the 
power  of  Congress  to  enact  legal  tender  laws 
opon  this  grant.  We  assert  only  that  the  grant 
ean,  in  no  just  sense,  be  re^rded  as  containing 
an  implied  prohibition  against,  their  enactment, 
and  that,  if  it  raises  any  implications,  they  are 
of  complete  power  over  the  currency,  rather 
than  restraining. 

We  come  next  to  the  arg^ument  much  used, 
and,  indeed,  the  main  reliance  of  those  who  as- 
sert the  unconstitutionality  of  the  Legal  Ten- 
der Acts.  It  is  that  they  are  prohibited  by  the 
spirit  of  the  Constitution  because  they  indirect- 
ly impair  the  obligation  of  contracts.  The  argu- 
ment, of  course,  relates  only  to  those  contracts 
which  were  made  before  February,  1862,  when 
the  first  act  was  passed,  and  it  has  no  bearing 
upon  the  question  whether  the  acts  are  valid 
548*]  when  *apj^ied  to  contracts  made  after 
their  passage.  The  argument  assumes  two 
things — ^first,  that  the  acts  do,  in  effect,  impair 
the  obligation  of  contracts;  and,  second,  that 
Congress  is  prohibited  from  taking  any  action 
which  may  indirectly  have  that  effect.  Neither 
of  these  assumptions  can  be  accepted.  It  is  true 
that  under  the  acts,  a  debtor,  who  became  such 
before  they  were  passed,  may  discharge  his 
debt  with  the  notes  authorized  by  them,  and 
the  creditor  is  compellnble  to  receive  such  notes 
in  discharge  of  his  claim.  But  whether  the  ob- 
ligation of  the  contract  is  thereby  weakened 
can  be  determined  only  after  considering  what 
was  the  contract  obligation.  It  was  not  a  duty 
to  pay  gold  or  silver,  or  the  kind  of  money 
recognized  by  law  at  the  time  when  the  con- 
tract was  made,  nor  was  it  a  duty  to  pay  money 
of  equal  intrinsic  value  in  the  market.  (We 
speak  now  of  contracts  to  pay  money  generally, 
not  contracts  to  pay  some  specifically  defined 
species  of  money.)    The  expectation  of  the  cred 


have  been  that  the  contract  would  be  discharged 
by  the  payment  of  coined  metals,  but  neither 
the  expectation  of  one  party  to  the  contract,  re- 
specting its  fruits,  nor  the  anticipation  of  the 
other  constitutes  its  obligation.  There  is  a  well- 
recognized  distinction  between  the  expectation 
of  the  parties  to  a  contract  and  the  duty  im- 
posed by  it.  Aspdin  v.  Austin,  5  Ad.  &  EJ.  (N. 
S.)  671;  Dunn  v.  SayleSy  Ihid.  6S5  .Cofjin  v. 
Landia,  46  Pa.  426.  Were  it  not  so,  the  expecta- 
tion of  results  would  be  always  eouivalcnt  to  a 
binding  engagement  that  they  should  follow. 
But  the  obligation  of  a  contract  to  pay  money 
is  to  pay  that  which  the  law  shall  recognize 
as  money  when  the  payment  is  to  be  made.  It 
there  is  anything  settled  by  decision  it  is  this, 
and  we  do  not  understand  it  to  be  controverted. 
Da  vies  Reps.  28;  Barrington  v.  Potter,  Dyer, 
81,  b.  (fol.  67)  ;  Faw  v.  MaraieUer,  2  Cranch. 
29.  No  one  ever  doubted  that  a  debt  of  $1,000, 
contracted  before  1834,  could  be  paid  by  one 
hundred  eagles  coined  after  thatVear,  though 
they  contained  no  more  gold  than  ninety- four 
eagles  such  as  were  coined  when  the  contract 
was  made,  and  tliis,  *not  because  of  the  [*549 
intrinsic  value  of  the  coin,  but  becaune  of  its 
legal  value.  The  eagles  coined  after  1834  were 
not  money  until  they  were  authorized  by  law, 
and  had  thev  been  coined  before,  without  a  law 
fixing  their  legal  value,  they  could  no  more  have 
paid  a  debt  than  uncoined  bullion,  or  cotton,  or 
wheat.  Every  contract  for  the  payment  of 
money  simply  is  necessarily  subject  to  the  con- 
stitutional power  of  the  government  over  the 
currency,  whatever  that  power  may  be,  and  the 
obligation  of  the  parties  is,  therefore,  assumed 
with  reference  to  that  power.*  Nor  is  this  sin- 
gular. A  covenant  for  quiet  enjoyment  is  not 
broken,  nor  is  its  obligation  impaired  by  the 
government's  taking  the  land  granted  in  vir- 
tue  of  its  right  of  eminent  domain.  The  expec- 
tation of  the  covenantee  may  be  disappointed. 
He  may  not  enjoy  all  he  anticipated,  but  the 
grant  was  made  and  the  covenant  undertaken 
in  subordination  to  the  paramount  right  of  the 
government.  Dobbins  v.  Brown,  12  Pa.  75; 
Workman  v.  Mifflin,  30  Pa.  362.  We  have  been 
asked  whether  Congress  can  declare  that  a  con- 
tract to  deliver  a  quantity  of  grain  may  be 
satisfied  by  the  tender  of  a  less  quantity.  Un- 
doubtedly not.  But  this  is  a  false  analogy. 
There  is  a  wide  distinction  between  a  tender  of 
quantities,  or  of  specific  articles,  and  a  tender  of 
legal  values.  Contracts  for  the  delivery  of 
specific  articles  belong  exclusively  to  the  do- 
main of  state  legislation,  while  contracts  for 
the  payment  of  money  are  subject  to  the  au- 
thority of  Congress,  at  least  so  far  as  relates 
to  the  means  of  payment.  Thoy  are  engage- 
ments to  pay  with  lawful  money  of  the  United 
States,  and  Congress  is  empowered  to  regulate 
that  money.  It  cannot,  therefore,  be  main- 
tained that  the  Legal  Tender  Acts  impaired 
the  obligation  of  contracts. 

Nor  can  it  be  truly  asserted  that  Congress 
may  not,  by  its  action,  indirectly  impair  the 
obligation  of  contracts,  if  by  the  expression  be 
meant  rendering  contracts  fruitless,  or  partial- 
ly fruitless.  Directly  it  may,  confessedly,  by  pas- 
sing a  bankrupt  act,  embracing  past  as  well  as 
future  transactions.  •This  is  obliterating  [*560 
contracts  entirely.    So  it  may  relieve  parties 


itor  and  the  anticipation  of  the  debtor  may    from  their  apparent  obligations  indirectly  in  a 
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multitude  of  ways.  It  may  declare  war,  or,  even 
in  peace,  pass  non-intercourse  acts,  or  direct  an 
embargo.  All  such  measures  may.  and  must, 
operate  seriously  upon  existin^^  contracts,  and 
may  not  merely  hinder,  but  relieve  the  parties 
to  such  contracts  entirely  from  performance. 
It  is,  then,  clear  that  the  powers  of  Congress 
mnv  be  exerted,  though  the  effect  of  such  ex- 
ertion may  be  in  one  case  to  annul,  and  in  other 
cases  to  imipair  the  obligation  of  contracts.  And 
it  is  no  sufficient  answer  to  this  to  say  it  is  true 
only  when  the  powers  exerted  were  expressly 
granted.  There  is  no  ground  for  any  such  dis- 
tinction. It  has  no  warrant  in  the  Constitution, 
or  in  any  of  the  decisions  of  this  court.  We 
are  accustomed  to  speak  for  mere  convenience 
<if  the  express  and  implied  powers  conferred 
upon  Congress.  But  in  fact  the  auxiliary  pow- 
ers, those  necessary  and  appropriate  to  the  exe- 
cution of  other  powers  singly  descril>ed.  are  as 
expressly  given  as  is  the  power  to  declare  war, 
or  to  estabKsh  uniform  laws  on  the  subject  of 
bankruptcy.  They  are  not  catalogueil.  no  list 
of  them  is  made,  hut  they  are  grou|>ed  in  the 
Inft  clause  of  j  8  of  the  1st  article,  and 
granted  in  the  same  words  in  which  all  other 
powers  are  granted  to  Congress.  And  this 
court  has  recognized  no  such  distinction  as  is 
now  attempted.  An  embargo  suspends  many 
contracts  and  renders  performance  of  others 
fm|>ossible,  yet  the  power  to  enforce  it  has  been 
declared  constitutional.  Oibhons  v.  0(fd**n.  9 
Wheat.  1.  The  power  to  enact  a  law  directing 
an  embargo  is  one  of  the  auxiliary  powers,  ex- 
isting only  because  appropriate  in  time  of  peace 
to  regulate  commerce,  or  appropriate  to  carry- 
ing on  war.  Though  not  conferred  as  a  sub- 
stantive power,  it  has  not  been  thought  to  be  in 
conflict  with  the  Constitution,  because  it  im- 
pairs indirectly  the  obligation  of  contracts. 
That  discovery  calls  for  a  new  reading  of  the 
Constitution. 

If,  then,  the  Legal  Tender  Acts  were  justly 
chargeable  with  impairing  contract  obligations, 
651*1  they  would  not,  for  that  •reason,  be 
forbidden,  unless  a  different  rule  is  to  be  ap- 
plied to  them  from  that  which  has  hitherto 
prevailed  in  the  construction  of  other  powers 
granted  by  the  fundamental  law.  But.  as  al- 
ready intimated,  the  objection  misapprehends 
the  nature  and  extent  of  the  contract  obliga- 
tion spoken  of  in  the  Constitution.  As  in  a 
state  of  civil  society,  property  of  a  citizen  or 
subject  is  ownership,  subject  to  the  lawful  de- 
mands of  the  sovereign,  so  contracts  must  be 
understood  as  made  in  reference  to  the  possi- 
ble exercise  of  the  rightful  authority  of  the  gov- 
ernment, and  no  obligati<m  of  a  contract  can 
extend  to  the  defeat  of  legitimate  government 
authority. 

Closely  allied  to  the  objection  we  have  just 
been  considering,  is  the  argument  pressed  upon 
us  that  the  Legal  Tender  Acts  were  prohibited 
by  the  spirit  of  the  Fifth  Amendment,  which 
forbids  taking  private  property  for  public  u.se 
without  just  compensation  or  due  process  of 
law.  That  provision  has  always  been  under- 
stood as  referring  only  to  a  direct  appropria- 
tion, and  not  to  consequential  injuries  result- 
ing from  the  exercise  of  lawful  power.  It 
lias  never  been  supposed  to  have  any  bearing 
upon  or  to  inhibit  laws  that  indirectly  work 
harm  and  loss  to  individuals.  A  new  tariff,  an 
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embargo,  a  draft,  or  a  war,  may  inevitably  bring 
upon    individuals   great   losses;    nuiy,    indeed. 
render    valuable    property    almost    valueless. 
They  may  destroy  the  worth  of  contracts.    But 
who  ever  supposed  that  because  of  this  a  tariff 
could  not  be  changed,  or  a  non-intercourse  act, or 
an  embargo  be  enacted,  or  a  war  be  declared? 
By  the  act  of  June  28,  1834,  a  new  regulation 
of  the  weight  and  value  of  gold  coin  was  adopt- 
ed, and  about  six  per  cent  was  taken  from  the 
weight  of  each  dollar.   The  effect  of  this  was 
that  all  creditors  were  subjected  to  a  corres- 
ponding loss.  The  debts  then  due  became  solva- 
ble with  six  per  cent  less  gold  than  was  required 
to  pay  them  before.  The  result  was  thus  precise- 
ly what  it  is  contended  the  Legal  Tender  Acta 
worked.     But  was  it  ever  imagined  this  was 
taking  private  property  without  comp«'n.siition 
or  without  due  proces  of  law?     Was  the  idea 
over  advanced  that  the  new  regulation  of  gold 
coin  was  against  the  spirt  of  the  Fifth  Amend- 
ment?    And  has  anyone,  'in  good  faith,  ['552 
avowed  his  belief  that  oven  a  law  debasing  the 
current  coin  by  increasing  the  alloy  would  be 
taking  private  pro|MMty?    It  might  be  im|>olitie 
and  unjust,  but  could  its  constitutionality  be 
doubted?     Other  statutes  have   from  time  to 
time  reduced  the  quantity  of  silver  in  silver 
coin   without  any   question  of   their  constitu- 
tionality.    It  is  said,  however,  now,  that  the 
act  of  1834  only  brought  the  legal  value  of  gold 
more  nearly  into  correspondence  with  its  actual 
value  in  the  market,  or  its  relative  value  to 
silver.    But  we  do  not  perceive  that  this  varies 
the  case  or  diminishes  its  force  as  an  illustra- 
tion. The  creditor  who  had  a  thousand  dollars 
due  him  on  the  3 1st  day  of  July,  1834  (the  day 
l)efore  the  act  took  effect),  was  entitled  to  a 
thousand  dollars  of  coined  gold  of  the  weight 
and  fineness  of  tht  then  existing  coinage.     The 
day  after,  he  was  entitled  only  to  a  sum  six 
per  cent  less  in  weight  and  in  market  value,  or 
to  a  smaller  number  of  silver  dollars.     Yet  he 
would  have  been  a  bold  man  who  has  a^^serted 
that  because  of  this  the  obligation  of  the  con- 
tract was  impaired,  or  that  private  property 
was   taken   without   compensation   or    without 
due  process  of  law.    No  such  assertion,  so  far 
as  we  know,  was  ever  made.    Admit  it  was  a 
hardship,  but  it  is  not  every  hardship  that  is 
unjust,  much  less  that  is  unconstitutional ;  and 
certainly  it  would  be  an  anomaly  for  us  to  hold 
an  act  of  Congress  invalid  merely  because  we 
might  think  its  provisions  harsh  and  unjust. 

We  are  not  aware  of  anything  else  which  has 
been  advanced  in  support  of  the  proposition 
that  the  Legal  Tender  Acts  were  forbidden  by 
either  the  letter  or  the  spirit  of  the  Constitu- 
tion. If,  therefore,  they  were,  what  we  have 
endeavored  to  show,  appropriate  means  for 
legitimate  ends,  they  were  not  transgressive 
of  the  authority  vested  in  Congress. 

Here  we  might  stop ;  but  we  will  notice  brief- 
ly an  argument  presented  in  support  of  the  po- 
sition that  the  unit  of  money  value  must  pos- 
sess intrinsic  value.  The  argument  is  derived 
from  assimilating  the  constitutional  provision 
respecting  a  standard  of  weights  and  measures 
to  that  conferring  *the  power  to  coin  [*553 
money  and  regulate  it«  value.  It  is  said  there 
can  be  no  uniform  standard  of  weights  without 
weight,  or  of  measure  without  length  or  space, 
and  we  are  asked  how  anything  can  be  made  a 

79  IT.  8. 


1870. 


Kif ox  V.  Lee  and  Pabkeb  v.  Davis. 

(Legal  Tender  Cases.) 


457-081 


aniform  standard  of  value  which  has  itself  no 
value?  Thig  is  a  question  foreign  to  the  sub- 
ject before  us.  The  Legal  Tender  Acts  do  not 
attempt  to  make  paper  a  standard  of  value. 
We  do  not  rest  tneir  validity  upon  the  as- 
i>ertion  that  their  omission  is  coinage^  or  any 
regulation  of  the  value  of  money ;  nor  do  we  as- 
sert that  Congress  may  make  anything  which 
has  no  value — money.  What  we  do  assert  is 
that  Congress  has  power  to  enact  that  the  gov- 
ernment's promises  to  pay  money  shall  be  for 
the  time  being  equivalent  in  value  to  the  repre- 
sentative of  value  determined  by  the  coinage 
acts  or  to  multiplies  thereof.  It  is  hardly  cor- 
rect to  speak  of  a  standard  of  value.  The  Con- 
stitution does  not  speak  of  it.  It  contemplates 
a  standard  for  that  which  has  gravity  or  ex- 
tension ;  but  value  is  an  ideal  thing.  The  coin- 
age acts  fix  its  unit  as  a  dollar;  but  the  gold 
or  silver  thing  we  call  a  dollar  is  in  no  sense  a 
standard  of  a  dollar.  It  is  a  representative  of  it. 
There  might  never  have  been  a  piece  of  money 
of  the  denomination  of  a  dollar.  There  never 
was  a  pound  sterling  coined  until  1816,  if  we 
except  a  few  coins  struck  in  the  reign  of  Henry 
VII 1.  almost  immediately  debased,  yet  it  has 
been  the  unit  of  British  currency  for  many  gen- 
erations. It  is,  then,  a  mistake  to  regard  the 
Legal  Tender  Acts  as  eitlier  fixing  a  standard 
of  value  or  regulating  money  values,  or  making 
that  money  which  has  no  intrinsic  value. 

But,  without  extending  our  remarks  further, 
it  will  be  seen  that  we  hold  the  acts  of  Con- 
gress constitutional  as  applied  to  contracts 
made  either  before  or  after  their  passage.  In 
10  holding,  we  overrule  so  much  of  what  was 
decided  in  Hepburn  v.  Grisicold,  8  Wall.  603, 
19  L.  ed.  513,  as  ruled  the  acts  unwarranted  by 
the  Constitution  so  far  as  they  apply  to  con- 
tracts made  before  their  enactment.  That  case 
was  decided  by  a  divided  courts  and  by  a  court 
having  a  less  number  of  judges  than  the  law 
554*J  *then  in  existence  provided  this  court 
shall  have.  These  cases  have  been  heard  before 
a  full  court,  and  they  have  received  our  most 
careful  consideration.  The  questions  involved 
are  constitutional  questions  of  the  most  vital 
importance  to  the  government  and  to  the  pub- 
lic at  large.  We  have  been  in  the  habit  of  treat- 
ing cases  involving  a  consideration  of  consti- 
tutional power  differently  from  those  which 
eoDcern  merely  private  right.  Briscoe  v.  Bank 
of  Ky.  8  Pet.  118.  We  are  not  accustomed  to 
hear  them  in  the  absence  of  a  full  court,  if  it 
can  be  avoided.  Even  in  cases  involving  only 
private  rights  if  convinced  we  had  made  a  mis- 
take, we  would  hear  another  argument  and  cor- 
rect our  error.  And  it  is  no  unprecedented 
thing  in  courts  of  last  resort,  both  in  this  coun- 
try and  in  Eneland,  to  overrule  decisions  previ- 
ously made.  We  agree  this  should  not  be  done 
inconsiderately,  but  in  case  of  such  far  reach- 
ing consequences  as  the  present,  thoroughly 
convinced  as  we  are  that  ConCTCss  has  not 
transgressed  its  powers,  we  regard  it  as  our  duty 
■0  to  decide,  and  to  affirm  both  these  judgments. 

The  other  questions  raised  in  the  case  of 
Knoa  V.  Lee  were  substantially  decided  in  Texas 
V.  White,  7  Wall.  700,  19  L.  ed.  227. 


The  judgment  in  each  case  is  affirmed, 

12WAIX. 


Mr.  Justice  Bradleyt 

I  concur  in  the  opinion  just  read,  and  should 
feel  that  it  was  out  of  place  to  add  anything 
further  on  the  subject  were  it  not  for  its  great 
importance.  On  a  constitutional  question  in- 
volving the  powers  of  the  government,  it  is 
proper  that  every  aspect  of  it  and  every  con- 
sideration bearing  upon  it  should  be  presented, 
and  that  no  member  of  the  court  should  hesi« 
tate  to  ex^iress  his  views.  I  do  not  propose, 
however,  to  go  into  the  subject  at  larpe,  but 
only  to  make  such  additional  obser>'ations  as 
appear  to  me  proper  for  consideration,  at  the 
risk  of  some  inadvertent  repetition. 

The  Constitution  of  the  United  States  estab- 
lished a  government,  "and  not  a  league,  [*555 
compact  or  partnership.  It  was  constituted  by 
the  people.  It  is  calltnl  a  government.  In  the 
8th  section  of  article  I.  it  is  declared  that  Con- 
gress shall  have  po\v<»r  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  gov-  * 
ernment  of  the  United  States,  or  in  any  depart- 
ment or  offlce  thereof.  As  a  government,  it 
was  invested  with  all  the  attributes  of  sover- 
eignty. It  is  expressly  declared  in  article  vi. 
that  the  Constitution  and  the  laws  of  the 
United  States  made  in  pursuance  thereof,  and 
all  treaties  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land. 

The  doctrine  so  long  contended  for,  that  the 
Federal  Union  was  a  mere  compact  of  states, 
and  that  the  states,  if  they  chose,  might  annul 
or  disregard  the  acts  of  the  national  legisla- 
ture, or  might  secede  from  the  Union  at  their 
pleasure,  and  that  the  general  government  had 
no  power  to  coerce  them  into  submission  to  the 
Constitution,  should  be  regarded  as  definitely 
and  forever  overthrown.  This  has  been  finally 
effected  by  the  national  power,  as  it  had  often 
been  before,  by  overwhelming  argument. 

The  United  States  is  not  only  a  government, 
but  it  is  a  national  government,  and  the  only 
government  in  this  country  that  has  the  char* 
acter  of  nationality.  It  is  invested  with  power 
over  all  the  foreign  relations  of  the  country, 
war,  peace,  and  negotiations  and  intercourse 
with  other  nations;  all  which  are  forbidden  to 
the  state  governments.  It  has  jurisdiction 
over  all  those  general  subjects  of  legislation  and 
sovereignty  which  affect  the  interests  of  the 
whole  people  equally  and  alike,  and  which  re« 
quire  uniformity  of  regulations  and  laws,  such 
as  the  coinage,  weights  and  measures,  bank- 
ruptcies, the  postal  svstem,  patent  and  copy- 
right laws,  the  public  lands,  and  interstate  com* 
merce;  all  which  subjects  are  expressly  or  im- 
pliedly prohibited  to  the  state  governments.  It 
has  power  to  suppress  insurrections,  as  well  as 
to  repel  invasions,  and  to  organize,  arm,  dis- 
cipline and  call  into  service  the  militia  of  the 
whole  countiy.  The  president  'is  [*556 
charged  with  the  duty  and  invested  with  the 
power  to  take  care  that  the  laws  be  faithfully 
executed.  The  judiciary  has  jurisdiction  to  de- 
cide controversies  between  the  states,  and  be- 
tween their  respective  citizens,  as  well  as  ques- 
tions of  national  concern;  and  the  government 
is  clothed  with  power  to  guaranty  to  every 
state  a  republican  form  of  government^  and  to 
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protect  each  of  them  against  invasion  and  do- 
mestic violence.  For  the  purpose  of  carrying  into 
effect  and  executing  these  and  the  other  powers 
conferred,  and  of  providing  for  the  common  de- 
fense and  general  welfare.  Congress  is  further 
invested  with  the  taxing  power  in  all  its  forms, 
except  that  of  laying  duties  on  exports,  with 
the  power  to  borrow  money  on  the  national 
credit,  to  punish  crimes  against  the  laws  of  the 
United  States  and  of  nations,  to  constitute 
courts,  and  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  various 
powers  vested  in  the  governraeut  or  any  de- 
partment or  officer  thereof. 

Such  being  the  character  of  the  general  gov- 
ernment, it  seems  to  be  a  self-evident  propo- 
sition that  it  is  invested  with  all  those  inherent 
and  implied  powers  which,  at  the  time  of  adopt- 
ing the  Constitution,  were  generally  considered 
to  belong  to  every  government  as  such,  and  as 
l)eing  essential  to  the  exercise  of  its  functions. 
If  this  proposition  be  not  true,  it  certainly  is 
true  that  the  government  of  the  United  States 
lias  express  authority,  in  the  clause  last  quot- 
■ed,  to  make  all  snrh  laws  (usually  regarded  as 
inherent  and  implied)  as  may  be  necessary  and 
proper  for  carrying  on  the  government  as  con- 
stituted and  vindicating  its  authority  and  ex- 
istence, 

'  Another  proposition  equally  clear  is,  that  at 
the  time  the  Constitution  was  adopted,  it  was, 
and  had  for  a  long  time  been,  the  practice  of 
most,  if  not  all,  civilized  governments,  to  em- 
ploy the  public  credit  as  a  means  of  antici- 
Vatiuff  the  national  revenues  for  the  purpose  of 
enabling  them  to  exercise  their  governmental 
functions,  and  to  meet  the  various  exigencies 
to  which  all  nations  are  subject;  and  that  the 
mode  of  employing  the  public  credit  was  va- 
rious in  different  countries,  and  at  different 
557*]  periods — sometimes  by  the  agency  *of 
a  national  bank,  sometimes  by  the  issue  of  ex- 
chequer bills  or  bills  of  credit,  and  sometimes 
by  ple<lges  of  the  public  domain.  In  this  coun- 
try, the  habit  had  prevailed  from  the  com- 
mencement of  the  eighteenth  century,  of  issuing 
bills  of  credit;  and  the  revolution  of  independ- 
i«nce  had  just  been  achieved,  in  great  degree,  by 
the  means  of  similar  bills  issued  by  the  Conti- 
nental Congress.  These  bills  were  generally 
made  a  legal  tender  for  the  payment  of  all  debts, 
public  and  pri\Tite.  until,  by  the  jnfluence  of 
the  English  merchants  at  home,  Parliament  pro- 
liibited  the  issue  of  bills  with  that  quality.  This 
prohibition  was  first  exercised  in  1751,  against 
the  Xew  England  colonies:  and  subsequently, 
in  1703,  against  all  the  colonies.  It  was  one 
of  the  causes  of  discontent  which  finally  culmi- 
nated in  the  Revolution.  Dr.  Franklin  endeav- 
ored to  obtain  a  repeal  of  the  prohibitory  acts, 
l;ut  only  succeeded  in  obtaining  from  Parlia- 
mi'ut.  in  1773,  an  oct  authorizing  the  colonies 
to  nrike  their  bills  receivable  for  taxes  and 
debts  due  to  the  colony  that  issi^d  them.  At 
the  breaking  out  of  the  war,  the  Continental 
Congress  commenced  t'^e  issue  of  bills  of  credit, 
and  the  war  was  carried  on  without  other  re- 
Rourei»s  for  three  or  four  vears.  It  mav  be  said, 
with  truth.,  that  we  owe  our  national  independ- 
ence to  the  use  of  this  fiscal  agency.  Dr.  Frank- 
lin, in  a  letter  to  a  friend,  dated^from  Paris,  in 
April,  1779,  after  deploring  th'e  depreciation 
wliieh  the  continental  currency  had  undergone, 
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said:  "The  only  consolation  under  the  evil  ia 
that  the  public  debt  is  proportionately  dimin- 
ished by  the  depreciation ;  and  this  by  a  kind  of 
imperceptible  tax,  every  one  having  paid  a  part 
of  it  in  the  fall  of  value  that  took  place  between 
the  receiving  and  paying  such  sums  as  passed 
through  his  hands.^*  He  adds:  **This  effect  of 
paper  currency  is  not  understood  this  side  the 
water.  And,  indeed,  the  whole  is  a  mystery  even 
to  the  politicians,  how  we  have  been  able  to 
continue  a  war  four  years  without  money,  and 
how  we  could  pay  with  paper,  that  had  no  pre- 
viously fixed  fund  appropriated  specially  to  re- 
deem it.  This  currency,  as  we  manage  it,  is  a 
wonderful  machine.  It  performs  its  office  when 
we  issue  it ;  it  pays  and  clothes  troops,  and  pro- 
vides 'Victuals  and  ammunition."  [*558 
Franklin's  Works,  vol.  8,  p.  320.  In  a  subse- 
quent letter  of  9th  October,  1780,  he  says: 
"They  (the  Congress)  issued  an  immense  quan- 
tity of  paper  bilTs^  to  pay,  clothe,  arm,  and  feed 
their  troops,  and  fit  out  ships;  and  with  this 
paper,  witnout  taxes  for  the  first  three  years, 
they  fought  and  battled  one  of  the  most  power- 
ful nations  of  Europe."  F.  Works,  vol.  8,  p. 
507.  The  continental  bills  were  not  made  l^al 
tenders  at  first,  but  in  January,  1777,  the  Con- 
gress passed  resolutions  declaring  that  they 
ought  to  pass  current  in  all  payments,  and  fa^ 
deemed  in  value  equal  to  the  same  nominal 
&ums  in  Spanish  dollars,  and  that  anyone  re- 
fusing so  to  receive  them  ought  to  be  deemed 
an  enemy  to  the  liberties  of  the  United  States; 
and  recommending  to  the  legislature  of  the  ser- 
eral  states  to  pass  laws  to  that  effect.  Jour, 
of  Cong.  vol.  3,  pp.  19,  20;  Pitkin's  Hist.  vol. 
2,  p.  156. 

Massachusetts  and  other  colonies^  on  the 
breaking  out  of  the  war,  disregarded  the  pro- 
hibition of  Parliament,  and  again  ponf erred 
upon  their  bills  the  quality  of  legal  tender- 
Bancroft's  Hist.  vol.  7,  p.  324. 

These  precedents  are  cited  without  reference 
to  the  policy  or  impolicy  of  the  several  meas- 
ures in  the  particular  cases,  that  is  always  a 
question  for  the  legislative  discretion.  They  es- 
tablish the  historical  fact  that  when  the  Consti- 
tution was  adopted,  the  employment  of  bills  of 
credit  was  deemed  a  legitimate  means  of  meet- 
ing the  exigencies  of  a  regularly  constituted 
government,  and  that  the  affixing  to  them  of 
the  quality  of  a  legal  tender  was  regarded  as 
entirely    discretionary    with    the    legislature. 
Such  a  quality  was  a  mere  incident  that  might 
or   might   not   be  annexed.     The   Continental 
Congress  not  being  a  regular  government,  and 
not  having  the  power  to  make  laws  for  the  regu- 
lation of  private  transactions,  referred  the  mat- 
ter to  the  state  legislatures.     The  framers  of 
the  Constitution  were  familiar  with  all  this  his- 
tory.    They   were   familiar   with   the   govern- 
ments which  had  thus  exercised  the  prerogative 
of  issuing  bills  having  the  quality,  and  intend- 
ed for  the  purposes  referred  to.    They  had  first 
drawn  their  breath  under  these  governments ; 
they  •had  helped  to  administer  them.     [*559 
They  had  seen  the  important  uses  to   which 
these  securities  mignt  be  applied. 

In  view,  therefore,  of  all  these  facts  when 
we  find  them  establishing  the  present  govern- 
ment, with  all  the  powers  before  rehearsed- 
giving  to  it,  amongst  other  things,  the  sole  con- 
trol of  the  money  of  the  country  and  expressly 
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prohibiting  the  states  from  issuing  oUIh  of 
credit,  and  from  making  an^-tliin^  but  goUl 
and  silver  a  legal  tender,  and  imposmg  no  such 
restriction  upon  the  general  government,  how 
csn  we  resist  the  conclusion  that  they  intended 
to  leave  to  it  that  power  unimpaired,  in  case  the 
futnre  exigencies  of  the  nation  should  require 
its  exercise? 

I  am  aware  that  according  to  the  report  of 
Mr.  Madison  in  the  original  draft  of  the  Ck>n- 
stitution  the  clause  relating  to  the  borrowing 
of  money  read,  "to  borrow  money  and  emit 
bills  on  the  credit  of  the  United  States,"  and 
that  the  words  "and  emit  bills"  were,  after 
some  debate,  struck  out.  But  they  were  struck 
out  with  diverse  views  of  members,  some  deem- 
ing them  useless  and  others  deeming  them 
hurtful.  The  result  was  that  they  chose  to 
adopt  the  Constitution  as  it  now  stands,  with- 
out any  words  either  of  grant  or  restriction  of 
power,  and  it  is  our  duty  to  construe  the  in- 
strument by  its  words,  in  the  light  of  history, 
of  the  general  nature  of  government,  and  the 
infidents  of  sovereignty. 

The  same  argument  was  employed  against 
the  creation  of  a  United  States  Imnk.  A  power 
to  create  corporations  was  proposed  in  the  Con- 
vention and  rejected.  The  power  was  proposed 
with  a  limited  application  to  cases  where  the 
public  good  might  require  them  and  the  au- 
thority of  a  single  st^te  might  be  incompetent. 
It  was  still  rejected.*  It  was  then  confined  to 
the  building  of  canals,  but  without  effect.  It 
was  argued  that  such  a  power  was  unnecessary 
and  might  be  dangerous.  Yet  Congress  has 
not  only  chartered  two  United  States  banks, 
whose  con«*titutionality  has  been  sustained  by 
this  court,  but  several  other  institutions.  As  a 
means  appropriate  and  conducive  to  the  end  of 
carrying  into  elTcet  the  other  powers  of  the 
jjOTernment,  such  as  that  of  borrowing  money 
560*]  with  promptness  and  dispatch,  and  *fa- 
eilitnting  the  fiscal  operations  of  the  govern- 
ment it  was  deemed  within  the  power  of  Con- 
gress to  create  such  an  institution  under  the 
general  power  given  to  pass  all  such  laws  as 
mipiit  be  necessBry  and  proper  for  carrying  into 
pxwnition  the  otiier  powers  granted.  The  views 
of  particular  meml>er9  or  the  course  of  proceed- 
ings in  the  Con^'ention  cannot  control  the  fail 
menninj;  and  general  scope  of  the  Constitution 
as  it  was  finally  framed  and  now  stands.  It  is 
a  finished  document,  complete  in  itself,  and  to 
be  interpreted  in  the  light  of  history  and  of 
the  circumstances  of  the  period  in  which  it  was 
framed. 

No  one  doubts  at  the  present  day  nor  has 
ever  seriously  doubted  that  the  power  of  the 
government  to  emit  bills  exists.  It  has  been 
exercisiKl  by  the  government  without  question 
for  a  large  portion  of  its  history.  This  being 
eoneeiled,  the  incidental  power  of  giving  such 
bills  the  quality  of  legal  tender  follows  almost 
ss  a  matter  of  course. 

I  hold  it  to  be  the  prerogative  of  every  gov- 
ernment not  restrained  by  its  Constitution  to 
anticipate  its  resources  by  the  issue  of  ex- 
chenuer  bills,  bills  of  credit,  bonds,  stock,  or  a 
banKinjr  apparatus.  Whether  those  issues  shall 
or  shall  not  he  receivable  in  payment  of  private 
debts  is  an  incidental  matter  in  the  discretion 
of  such  ffovfrnment  unless  restrained  by  con- 
stitutional  prohibition. 

This  power  is  entirely  distinct  from  that  of 
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coining  money  and  regulating  the  value  there- 
of. It  is  not  only  embraced  in  the  power  to 
make  all  necessary  auxiliary  laws,  but  it  is  in- 
cidental to  the  power  of  borrowing  money.  It 
is  often  a  necessary  means  of  anticipating  and 
realizing  promptly  the  national  resources, 
when,  ^perhaps,  promptness  is  necessary  to  the 
national  existence.  Jt  is  not  an  attempt  to  coin 
money  out  of  a  valueless  material,  like  the 
coinage  of  leather  or  ivory  or  kowric  shells.  It 
is  a  pledge  of  the  national  credit.  It  is  a  prom- 
ise by  the  government  to  pay  dollars ;  it  is  not 
an  attempt  to  make  dollars.  Tlie  standard  o! 
value  is  not  changed.  The  government  simply 
demands  that  it«  credit  shall  be  accepteil  and 
received  by  public  and  private  creditors  during 
the  pending  exigency.  Every  government  has 
•a  right  to  demand  this  when  its  exist-  ['561 
once  is  at  stake.  The  interests  of  every  citizx'U 
are  bound  up  with  the  fate  of  the  government. 
None  can  claim  exemption.  If  they  cannot  trust 
their  government  in  its  time  of  trial  they  are 
not  worthy  to  be  its  citizens. 

But  it  is  said,  why  not  borrow  money  in  the 
ordinary  way?  The  answer  is,  the  legislative 
department,  bcin^  the  nation  itself,  speaking 
by  its  representatives,  has  a  choice  of  methods, 
and  is  the  master  of  its  own  discretion.  One 
mode  of  borrowing,  it  is  true,  is  to  issue  the 
government  bonds,  and  to  invite  capitalists  to 
purchase  them.  But  this  is  not  the  only  mode. 
It  is  often  too  tardy  and  inefficient.  In  time  of 
war  or  public  danger.  Congress,  representing 
the  sovereign  power,  by  its  right  of  eminent  do- 
main, may  authorize  the  President  to  take  pri- 
vate property  for  the  public  use  and  give  gov- 
ernment certificates  therefor.  This  is  largely 
(lone  on  such  occasions.  It  is  an  indin»ct  way 
of  compelling  the  owner  of  property  to  lend  to 
the  government.  He  is  forced  to  rely  on  the 
national  credit. 

Can  the  poor  man's  cattle  and  horses  and 
corn  be  thus  taken  by  the  government  when 
the  public  exigency  requires  it,  and  cannot  the 
rich  man's  bonds  and  notes  be  in  like  manner 
taken  to  reach  the  same  end?  If  the  govern- 
ment enacts  that  the  certificates  of  indebtedness 
which  it  gives  to  the  farmer  for  his  cattle  and 
provender  shall  be  receivable  by  the  farmer's 
creditors  in  payment  of  his  bonds  and  notes, 
is  it  anything  more  than  transferring  the  gov- 
ernment loan  from  the  hands  of  one  man  to  the 
hands  of  another — perhaps  far  more  able  to 
advance  it?  Is  it  anything  more  than  putting 
the  securities  of  the  capitalist  on  the  ^ame 
platform  as  the  farmer's  stock? 

No  one  supposes  that  these  government  cer- 
tificates are  never  to  be  paid — that  the  day  o! 
H|X'cie  payments  is  never  to  return.  And  it  mat- 
ters not  in  what  form  they  are  issued.  The 
principle  is  still  the  same.  Instead  of  certifi- 
cates they  may  be  Treasury  notes,  or  paper  of 
any  other  form.  And  their  payment  may  not 
l>e  made  directly  in  coin,  but  they  may  be  first 
convertible  into  government  bonds^  or  other 
^government  securities.  Through  what-  [*562 
ever  changes  they  pass,  their  ultimate  destiny 
is  to  lie  paid.  But  It  is  the  prerogative  of  tlie 
legislative  department  to  determine  when  the 
fit  time  for  payment  has  come.  It  may  be  long 
delayed,  perhaps  many  may  think  it  too  long 
after  the  exigency  has  passed.  But  the  abuse  ot 
a  power,  if  proven,  is  no  argument  against  its 
existence.    And  the  courts  are  not  responsible 
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therefor.  Questions  of  political  expedien<nr  be- 
long to  the  legislative  halls,  not  to  the  judicial 
forum.  It  might  subserve  the  present  good  if 
we  should  declare  the  Legal  Tender  Act  un- 
constitutional, and  a  temporary  public  satisfac- 
tion might  be  the  result.  But  what  a  miserable 
consideration  would  that  be  for  a  permanent 
loss  of  one  of  the  just  and  necessary  powers  of 
the  government;  a  power  which,  had  Congress 
failed  to  exercise  it  when  it  did,  we  might  have 
had  no  court  here  to-day  to  consider  the  ques- 
tion, nor  a  government  or  a  country  to  make  it 
important  to  do  so. 

Another  ground  of  the  power  to  issue  Treas- 
ury notes  or  bills  is  the  necessity  of  providing 
a  proper  currency  for  the  country,  and  espe- 
cially of  providing  for  the  failure  or  disappear- 
ance of  the  ordinary  currency  in  times  of  nnan- 
dal  pressure  and  threatened  collapse  of  com- 
mercial credit.  Currency  is  a  national  necessity. 
The  operations  of  the  government,  as  well  as 
private  transactions,  are  wholly  dependent  up- 
on it.  The  state  governments  are  prohibited 
from  making  money  or  issuing  bills.  Uniform- 
ity of  money  was  one  of  the  objects  of  the  Con- 
stitution. The  coinage  of  money  and  regulation 
of  its  value  is  conferred  upon  the  general  gov- 
ernment exclusively.  That  government  has  also 
the  power  to  issue  bills.  It  follows,  as  a  mat- 
ter of  necessity,  as  a  consequence  of  these  va- 
rious provisions,  that  it  is  specially  the  duty 
of  the  general  government  to  provide  a  nation- 
al currency.  The  states  cannot  do  it,  except 
by  the  charter  of  local  banks,  and  that  rem- 
edy, if  strictly  legitimate  and  constitutional, 
is  inadequate,  fluctuating,  uncertain,  and 
insecure,  and  operates  with  all  the  partiality 
to  local  interests,  which  it  was  the  very  ob- 
ject of  the  Constitution  to  avoid.  But  r^ard- 
ed  as  a  duty  of  the  general  government,  it 
663*]  is  ^strictly  in  accordance  with  tlie  spir- 
it of  the  Constitution,  as  well  as  in  line  with 
the  national  necessities. 

It  is  absolutely  essential  to  independent  na- 
tional existence  that  government  should  have 
a  firm  hold  on  the  two  great  sovereign  instru- 
mentalities of  the  sword  and  the  purse,  and 
the  right  to  wield  them  without  restriction  on 
occasions  of  national  peril.  In  certain  emer- 
gencies government  must  have  at  its  command, 
not  only  the  personal  services — the  bodies  and 
lives — of  its  citizens,  but  the  lesser,  though 
not  less  essential,  power  of  absolute  control 
over  the  resources  of  the  country.  Its  armies 
must  be  filled,  and  its  naWes  manned,  by  the 
citizens  in  person.  Its  material  of  war,  its 
munitions,  equipment,  and  commissary  stores 
must  come  from  the  industry  of  the  country. 
This  can  only  be  stimulated  into  activity  by 
a  proper  financial  system,  especially  as  regards 
the  currency. 

A  conntltutional  government,  notwithstand- 
ing the  right  of  eminent  domain,  cannot  take 
physical  and  forcible  possession  of  all  that  it 
may  need  to  defend  the  country,  and  is  reluc- 
tant to  exercise  such  a  power  'when  it  can  be 
avoided.  It  must  purchase,  and  by  purchase 
command  materials  and  supplies,  products  of 
manufacture,  labor,  service  of  every  kind.  The 
government*  cannot,   by  physical   power,   com- 

Sel  the  workshops  to  turn  out  millions  of 
ollars'  worth  of  manufactures  in  leather,  and 
doth,  and  wood,  and  iron,  which  are  the  very 
first  conditions  of  military  equipment.  It 
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must  stimulate  and  set  in  motion  the  industry 
of  the  country.  In  other  words,  it  must  pur- 
chase. But  it  cannot  purchase  with  specie. 
That  is  soon  exhausted,  hidden  or  exported. 
It  must  purchase  by  credit.  It  cannot  force  ita 
citizens  to  take  its  bonds.  It  must  be  able  to 
lay  its  hands  on  the  currency — that  great  in- 
strument of  exchange  by  which  the  people 
transact  all  their  own  affairs  with  each  oth- 
er; that  thing  which  they  must  have,  and 
which  lies  at  the  foundation  of  all  industrial 
effort  and  all  business  in  the  community.  When 
the  ordinary  currency  disappears  as  it  often 
does  in  time  of  war,  when  business  begins  to 
stagnate  and  general  bankruptcy  is  imminent, 
then  the  government  •must  have  power  [*564 
at  the  same  time  to  renovate  its  own  resources 
and  to  revive  the  drooping  energies  of  the  na- 
tion by  supplying  it  with  a  circulating  medium. 
What  that  medium  shall  be,  what  its  char- 
acter and  qualities,  will  depend  upon  the 
greatness  of  the  exigency,  ana  the  d^ree  of 

f>romptitude  which  it  demands.  These  are 
egislative  questions.  The  heart  of  the  nation 
must  not  be  crushed  out.  The  people  must 
be  aided  to  pay  their  debts  and  meet  their  ob- 
ligations. Tne  debtor  interest  of  the  country 
represent  its  bone  and  sinew,  and  must  be  en- 
couraged to  pursue  its  avocations.  If  relief 
were  not  afforded  universal  bankruptcy  would 
ensue,  and  industry  would  be  stopped,  and 
government  would  be  paralyzed  in  the  paraly- 
sis of  the  people.  It  is  an  undoubted  fact 
that  during  the  late  civil  war,  the  activity  of 
the  workshops  and  factories,  mines  an^  *nia- 
chinery,  ship-yards,  railroads  and  canals  of  the 
loyal  states,  caused  by  the  issue  of  the  legal 
tender  currency,  constituted  an  inexhaustible 
fountain  of  strength  to  the  national  cause. 

These  views  are  exhibited,  not  for  the  pur- 
pose of  showing  that  the  power  is  a  desirable 
one  and,  therefore,  ought  to  be  assumed :  much 
less  for  the  purpose  of  giving  judgment  on 
the  expediency  of  its  exercise  of  any  partic- 
ular case;  but  for  the  purpose  of  showing 
that  it  is  one  of  those  vital  and  essential 
poWers  inhering  in  every  national  sovereignty 
and   necessary   to   its   self-preservation. 

But  the  creditor  interest  will  lose  some  of 
its  gold!  Is  gold  the  one  thing  needful?  Is 
it  worse  for  the  creditor  to  lose  a  little  by  de- 
preciation than  everything  by  the  bankruptcy 
of  his  debtor?  Nay,  is  it  worse  than  to  lose 
everything  by  the  subdivision  of  the  govern- 
ment? What  is  it  that  protects  him  in  the 
accumulation  and  possession  of  his  wealth? 
Is  it  not  the  government  and  its  laws^  And 
can  he  not  consent  to  trust  that  government 
for  a  brief  period  until  it  shall  have  vindi- 
cated its  right  to  exist?  Ail  property  and 
all  rights,  even  those  of  liberty  and  life,  are 
held  to  the  fundamental  condition  of  being 
liable  to  be  impaired  by  providential  calami- 
ties and  national  vicissitudes.  Taxes  impair 
my  income  or  the  value  of  my  property.  The 
condemnation  *of  my  homestead,  or  a  [*5B5 
valuable  part  of  it  for  a  public  improvement, 
or  public  defense,  will  sometimes  aestroy  ita 
value  to  me;  the  conscription  may  deprive 
me  of  liberty  and  destroy  my  life.  Sk)  with  the 
power  of  government  to  borrow  money,  a  pow- 
er to  be  exercised  by  the  consent  of  the  lender, 
if  possible,  but  to  be  exercised  without  his 
consent,  if  necessary.     And  when  exercised   in 
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the  fonn  of  l«ga]  tender^  notes  or  bills  of  cred- 
it, it  may  operate  for  the  time  being  to  com- 
pel the  creditor  to  receive  the  credit  of  the 
government  in  place  of  the  sold  which  he  ex- 
pected to  receive  from  his  debtor.  All  these 
are  fundamental  political  conditions  on  which 
life,  property,  ana  money  are  respectively  held 
and  enjoyed  under  our  system  of  government, 
nay,  under  any  system  of  government.  There 
are  times  when  the  exigencies  of  the  state 
rightly  absorb  all  subordinate  considerations  of 
private  interest,  convenience,  or  feeling;  and  at 
such  times,  the  temporary  though  compulsory 
acceptance  by  a  private  creditor  of  the  gov- 
ernment credit  in  lieu  of  his  debtor's  obligation 
to  pay,  is  one  of  the  slightest  forms  in  which 
the  necessary  burdens  of  society  can  be  sus- 
tained. Instead  of  bein^  a  violation  of  such 
obligation,  it  merely  subjects  it  to  one  of  those 
conditions  under  which  it  is  held  and  enjoyed. 

Another  consideration  bearing  upon  this  ob- 
jection is  the  fact  that  the  power  given  to  Con- 
gress to  coin  money  and  regulate  the  value 
thereof,  includes  the  power  to  alter  the  metallic 
standard  of  coinage,  as  was  done  in  1834; 
whereby  contracts  made  before  the  alteration, 
and  payable  thereafter,  were  satisfied  by  the 
payment  of  six  per  cent  less  of  pure  gold  than 
was  contemplated  when  the  contracts  were 
made.  This  power  and  this  consequence  flow- 
ing from  its  exercise,  were  much  discussed  in 
the  great  case  of  Mixed  Money s,  in  Sir  John 
Davies*s  Report,  and  it  was  there  held  to  be- 
long to  the  King's  ordinary  prerogative  over  the 
coinage  of  money,  without  any  sanction  from 
Parliament.  Subsequent  acts  of  Parliament 
fixed  the  standard  of  purity  and  weight 
566*]  *in  the  coinage  of  the  realm,  which  has 
not  been  altered  for  a  hundred  and  fifty  years 
past.  But  the  same  authority  which  fixed  it  in 
the  time  of  Queen  Anne,  is  competent  at  any 
time  to  change  it.  Whether  it  shall  be  changed 
or  not  is  a  matter  of  mere  legislative  discretion. 
And  such  is,  undoubtedly,  the  public  law  of 
this  country.  Therefore,  the  mere  fact  that  the 
value  of  debts  may  be  depreciated  by  legal  ten- 
der laws,  is  not  conclusive  against  their  valid- 
ity; for  that  is  clearly  the  effect  of  other  pow- 
ers which  may  be  exercised  by  Congress  in  its 
discretion. 

It  follows  as  a  corollary  from  these  views, 
that  it  makes  no  difference  in  the  principle  of 
the  thing,  that  the  contract  of  the  debtor  is  a 
specific  engagement,  in  terms,  to  pay  gold  or 
silver  money,  or  to  pay  in  specie.  So  long  as 
the  money  of  the  country,  in  whatever  terms 
described,  is  in  contemplation  of  the  parties,  it 
is  the  object  of  the  legal  tender  laws  to  make 
the  credit  of  the  government  a  lawful  substitute 
therefor.  If  the  contract  is  for  the  delivery  of 
a  chattel  or  a  specific  commoditv  or  substance, 
the  law  does  not  apply.  If  it  is  bona  fide  for  so 
many  carats  of  diamonds  or  so  many  ounces  of 
gold  as  bullion,  the  specific  contract  must  be 
performed.  But  if  terms  which  naturally  im- 
port such  a  contract  are  uped  by  way  of  eva- 
sion, and  money  only  is  intended,  the  law  reach- 
es the  case.  Not  but  that  Congress  might  limit 
the  operation  of  the  law  in  any  way  it  pleased. 
It  might  make  an  exception  of  cases  where  the 
contract  expressly  promises  gold  and  silver 
money.    But  if  it  has  not  done  so;  if  the  enact- 


subject  to  the  operation  of  the  law  at  a  mer« 
promise  to  pay  so  many  dollars — ^for  that,  in 
contemplation  of  law,  is  a  jntmiise  to  pay  mon- 
ey in  specie. 

Hence  I  differ  from  my  brethren  in  the  de- 
cision of  one  of  the  caseit  now  before  the  court, 
to  wit:  the  case  of  Trehilcock  v.  Wilson,  poet, 
460,  in  which  the  promise  (made  in  June,  1801 ) , 
was  to  pay,  one  year  after  date,  the  sum  of 
$900,  *with  ten  per  cent  interest  from  [*567 
date,  payable  in  specie.  Of  course  this  differ- 
ence arises  from  the  different  construction  given 
to  the  legal  tender  acts.  I  do  not  understand 
the  majority  of  the  court  to  decide  that  an  act 
so  drawn  so  as  to  embrace,  in  terms,  contracts 
payable  in  specie,  would  not  be  constitutional. 
Such  a  decision  would  completely  nullify  the 
power  claimed  for  the  government.  For  it 
would  be  very  easy,  by  the  use  of  one  or  two 
additional  words,  to  make  all  contracts  payable 
in  specie. 

It  follows  as  another  corollary  from  the  views 
which  I  have  expressed  that  the  pow*er  to  make 
Treasury  notes  a  legal  tender,  whilst  a  mere  in- 
cidental one  to  that  of  issuing  the  notes  them- 
selves, and  to  one  of  the  forms  of  borrowing 
money,  is  nevertheless  a  power  not  to  be  re- 
sorted to  except  upcm  extraordinary  and  press- 
ing occasions,  such  as  war  or  other  public  exi- 
gencies of  great  gravity  and  imporUnce:  and 
should  be  no  longer  exerted  than  all  the  cir- 
cumstances of  fhe  case  demand. 

I  do  not  say  that  it  is  a  war  power,  or  that 
it  is  only  to  be  called  into  exercise  in  time  of 
war;  for  other  public  exigencies  may  arise  in 
the  history  of  a  nation  which  may  make  it  ex- 
pedient and  imperative  to  exercise  it.  But  of 
the  occasions  when,  and  of  the  times  how 
long,  it  shall  be  exercised  and  in  force,  it  is 
for  the  legislative  department  of  the  govern- 
ment to  judge.  Feeling  sensibly  the  judgments 
and  wishes  of  the  people,  that  department  can- 
not long  (if  it  is  proper  to  suppose  that  with- 
in its  sphere  it  ever  can)  misunderstand  the 
business  interests  and  just  rights  of  the  com* 
munity. 

I  deem  it  unnecessary  to  enter  into  a  minute 
criticism  of  all  the  sayings,  wise  or  foolish, 
that  have,  from  time  to  time,  been  uttered  on 
this  subject  by  statesmen,  philosophers,  or  the- 
orists. The  writers  on  political  economy  are 
generally  opposed  to  the  exercise  of  the  power. 
The  considerations  which  they  adduce  are  very 
proper  to  be^urged  upon  the  depositary  of  the 
power.  The  question  whether  the  power  exists 
in  a  national  government,  is  a  great  practical 
question  relating  to  the  national  safety  and  in- 
dependence, and  statesmen  *are  better  [*568 
judges  of  this  question  than  economists  can  be. 
Their  judgment  is  ascertained  in  the  history 
and  practice  of  governments,  and  in  the  silence 
as  well  as  the  words  of  our  written  Constitu- 
tion. A  parade  of  authorities  would  serve  but 
little  purpose  after  Chief  Justice  ^larshalFs 
profound  discussion  of  the  powers  of  Congress 
in  the  great  case  of  McCulloch  v.  MarylatSi,  14 
Wheat.  416.  If  we  speak  not  according  to  the 
spirit  of  the  Constitution  and  authorities,  and 
tne  incontrovertible  logic  of  events,  elaborate 
extracts  cannot  add  weight  to  our  decision. 

Great  stress  has  been  laid  on  the  supposed 
fact  that  England  in  all  its  great  wars  and 


ment  is  general  in  its  terms,  specific  promises  emergencies,  has  never  made  its  exchequer  bills 
to  pay  the  money  in  specie  are  just  as  much  a  legal  tender.  This  imports  a  eulqg;ium  on 
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British  conservatism  in  relation  to  contracts, 
which  that  nation  would  hardly  regard  as  flat- 
tering. It  is  well  known  that  for  over  twenty 
years,  from  1797  to  1820,  the  most  stringent 
paper  money  system  that  ever  existed  prevailed 
m  England)  and  lay  at  the  foundation  of  all 
her  elasticity  and  endurance.  It  is  true  that 
the  Bank  of  England  notes,  which  the  bank 
was  required  to  issue  until  they  i-eached  an 
amount  then  unprecedented,  were  not  techni- 
cally made  legal  tenders,  except  for  the  purpose 
of  relieving  from  arrest  and  imprisonment  for 
debt:  but  worse  than  that,  the  bank  was  ex- 
pressly forbidden  to  redeem  its  notes  in  specie, 
except  for  a  certain  small  amount  to  answer 
the  purpose  of  change.  The  people  were  obliged 
to  receive  them.  The  government  had  nothing 
elso  wherewith  to  pay  its  domestic  creditors. 
The  people  themselves  had  no  specie,  for  that 
was  absorbiHl  by  the  Bank  of  England,  and  hus- 
banded for  the*  uses  of  government  in  carrying 
on  its  foreign  wars  and  paying  its  foreign  sub- 
sidies. The  country  banks  depended  on  the 
Bank  of  England  for  support,  and  of  course 
they  could  not  redeem  their  circulation  in  spe- 
cie. The  result  was  that  the  nation  was  per- 
force obliged  to  treat  the  bank-notes  as  a  legal 
tender  or  suffer  inevitable  bankruptcy.  In  such 
a  state  of  things  it  went  very  hard  with  any 
man  who  demanded  specie  in  fulfilment  of  his 
contracts.  A  man  by  the  name  of  Grigby  tried 
it,  and  hrouffht  his  case  into  court,  and  elicited 
669*]  from  'Lord  Alvanley  the  energetic  ex- 
pn'Ssion:  **T!iank  CJod,  few  such  creditors  as 
the  pr«»si'nt  plaintiff  have  l)een  found  since  the 
passiii;;  of  llio  net."  Orighy  v.  Onkes^  2  Bos.  & 
P.  52S.  It  is  to  be  presumed  that  he  was  the 
last  that  ever  sliowed  himself  in  an  English 
court. 

It  is  well  known  that  since  the  resumption  of 
8nefi»'  payments,  the  act  of  18.3.3,  rechartering 
tne  bank,  lias  expressly  made  the  Bank  of  Eng- 
lantl   notes  a   legal   tender. 

It  is  unnecessary  to  refer  to  other  examples. 
France  is  a  notable  one.  Her  a88ig}tata.  issued 
at  tlu'  connnencement  and  during  the  Revolu- 
tion, performed  the  same  otlice  as  our  Conti- 
nental bills:  and  enabled  the  nation  to  gather 
up  its  latent  strength  and  call  out  its  energies. 
Almost  every  nation  of  Europe,  at  one  time  or 
another,  has  found  it  necessary.  Or  expedient, 
to  resort  to  the  same  method  of  carrying  on  its 
Ofjeralions  or  defending  itself  against  aggres- 
sion. 

It  would  be  sad,  indeed,  if  this  great  nation 
were  now  to  be  deprived  of  a  power  so  neces- 
sary to  enable  it  to  protect  its  own  existence, 
a  IK  I  to  eope  with  the  other  great  powers  of  the 
world.  No  «louht  foreign  powers  would  rejoice 
if  we  should  <leny  the  power.  No  doubt  for- 
eiiTM  ereditors  would  rejoice.  They  have,  from 
the  first,  taken  a  deep  interest  in  the  question. 
But  no  true  friend  to  our  government,  to  its 
stability  and  it*<  power  to  sustain  itself  under 
all  vieissitudes,  can  be  indifferent  to  the  great 
wrong  which  it  would  sustain  by  a  denial  of  the 
power  in  question — a  power  to  be  seldom  exer- 
cised, certainly;  but  one,  the  possession  of 
which  is  so  essential,  and  as  it  seems  to  me,  so 
undoubted. 

•Regarding  the  question  of  power  as  so  im- 
portant to  the  stability  of  the  government,  I 
cannot  ac<jni*'see  in  the  decision  of  Hepburn  y. 
CriMtrold,  8  Wall.  603,  19  L.  ed.  513.  I  cannot 
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consent  that  the  government  should  be  deprived 
of  one  of  its  just  powers  by  a  decision  made  at 
the  time,  and  under  the  circumstances,  in  which 
that  decision  was  made.  On  a  question  relat- 
ing to  the  power  of  the  government,  where  I  am 
perfectly  satisfied  that  it  has  the  power,  I  can 
ne\'er  consent  to  abide  by  a  decision  denying  it, 
unless  made  with  reasonable  unanimity  and 
'acquiesced  in  by  the  country.  Where  ['STO 
the  decision  is  recent,  and  is  only  made  by  a 
bare  majority  of  the  court,  and  during  a  time 
of  public  excitement  on  the  subject,  when  the 

Question  has  largely  entered  into  the  political 
iscussions  of  the  day,  I  consider  it  our  right 
and  duty  to  subject  it  to  a  further  examination, 
if  a  majority  of  the  court  are  dissatisfied  with 
the  former  decision.  And  in  this  case,  with  all 
deference  and  respect  for  the  former  judgment 
of  the  court,  I  am  so  fully  convinced  that  it 
was  erroneous,  and  prejudicial  to  the  rights, 
interest  and  safety  of  the  general  government, 
that  I,  for  one,  have  no  hesitation  in  reviewing 
and  overruling  it.  It  should  be  remembered, 
that  this  court,  at  the  very  term  in  which,  and 
within  a  few  weeks  after,  the  decision  in  Hep- 
burn y.  Oriitu:old,  8upra,  was  delivered,  when 
the  vacancies  on  the  Bench  were  filled,  deter- 
mined to  hear  the  question  re-argued.  This 
fact  must  necessarily  have  had  the  effect  of  ap- 
prising the  country  that  the  decision  was  not 
fully  acquiesced  in,  and  of  obviating  any  in- 
jurious consequences  to  the  business  of  the 
country  by  its  reversal. 

In  my  judgment  the  decrees  in  all  the  eases 
before  us  should  be  affirmed. 

Mr.  Chief  Justice  Chase,  dissenting: 

We  dissent  from  the  argument  and  eonelu- 
sion  in  the  opinion  just  announced. 

The  rule,  by  which  the  constitutionality  of 
an  act  of  Congress  passed  in  the  alleged  exer- 
cise of  an  implied  power  is  to  be  tricni  is  no 
longer,  in  this  court,  open  to  question.  It  was 
laid  down  in  the  case  of  McCulloch  v.  Mary- 
land, 4  Wheat.  421,  by  Chief  Justice  Marshall, 
in  these  words:  "Let  the  end  be  legitimate; 
let  it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  arc  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  pro- 
hibited but  consistent  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional." 

And  it  is  the  plain  duty  of  the  court  to  pro- 
.nounce  acts  of  ^Congress  not  made  in  [*571 
the  exercise  of  an  express  power  not  comiog 
within  the  reasonable  scope  of  this  nile  if  nmde 
in  virtue  of  an  implied  {lower,  unwarranted  by 
the  Constitution.  Acts  of  Congress  not  made 
in  pursuance  of  the  Constitution  are  not  laws. 

Neither  of  these  propositions  was  questioned 
in  the  case  of  Hepburn  y.  Oriswold,  8  Wall.  606. 
10  L.  ed.  520.  The  judges  who  dissented  in  that 
ease  maintained  that  the  clause  in  the  act  of 
February  25,  1862,  making  the  United  Stat^ 
notes  a  legal  tendtr  in  pa>nnent  of  debts  was  an 
appropriate,  plainly  adapted  means  to  a  consti- 
tutional end,  not  prohibited  but  consistent  with 
the  letter  and  spirit  of  the  Constitution.  The 
majority  of  the  court  as  then  constituted,  fiye 
judges  out  of  eight,  felt  ''obliged  to  conclude 
that  an  act  making  mere  promises  to  pay  dol- 
lars a  legal  tender  in  payments  of  debts  previ- 
ously contracted  is  not  a  means  appropriate, 
plainly  adapted,  really  calculated  to  carry  into 
effect  any  express  power  vested  in  Congress,  is 
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ineonsistent  with  the  spirit  of  the  Constitution, 
and  is  prohibited  by  the  Constitution." 

In  the  case  of  the  United  States  v.  DeWitt, 
9  Wall.  41,  19  L.  ed.  593,  we  held  unanimously 
that  a  provision  of  the  internal  revenue  law 
prohibiting  the  sale  of  certain  illuminating  oil 
m  the  states  was  unconstitutional,  though  it 
might  increase  the  production  and  sale  of  other 
oils,  and  consequently  the  revenue  derived  from 
them,  because  this  consequence  was  too  remote 
and  uncertain  to  warrant  the  court  in  sayinff 
that  the  prohibition  was  an  appropriate  and 
plainlv  adapted  means  for  carrying  into  execu- 
tion the  power  to  lay  and  collect  taxes. 

We  agree,  then,  tnat  the  question  whether  a 
law  is  a  necessary  and  proper  means  to  execu- 
tion of  an  express  power,  within  the  meaning  of 
these  words  as  denned  by  the  rule — ^that  is  to 
say,  a  means  appropriate,  plainly  adapted,  not 
prNiibited  but  consistent  with  the  letter  and 
spirit  of  the  Constitution — is  a  judicial  ques- 
tion. Confess  may  not  adopt  any  means  for 
the  execution  of  an  express  power  that  Con- 
gress may  see  fit  to  adopt.  It  must  be  a  neces- 
572*]  sarr  and  *pr<^>er  means  within  the  fair 
meaning  of  the  rule.  If  not  such  it  cannot  be 
employed  consistently  with  the  Constitution. 
Whether  the  means  actually  employed  in  a 
given  case  are  such  or  not  the  court  must  de- 
cide. The  court  must  judge  of  the  fact,  C<m- 
gress  of  the  degree  of  necessity. 

A  majority  of  the  court>  five  to  four,  in  the 
opinion  whidi  has  just  been  read,  reverses  the 
judgment  rendered  by  the  former  majority  of 
five  to  three,  in  pursuance  of  an  opinion  formed 
after  repeated  arguments,  at  successive  terms, 
and  careful  consideration;  and  declares  the  le- 
gal tender  clause  to  be  constitutional ;  that  is  to 
say,  that  an  act  of  Congress  making  promises 
to  pay  dollars  legal  tender  as  coined  dollars  in 
payment  of  pre-existing  debts  is  a  means  appro- 
priate and  plainly  adapted  to  the  exercise  of 
powers  expressly  granted  by  the  Constitution, 
and  not  prohibited  itself  by  the  Constitution 
but  consistent  with  its  letter  and  spirit.  And 
this  Teversal,  unprecedented  in  the  history  of 
the  court,  has  been  produced  by  no  change  in 
the  opinions  of  those  who  concurred  in  the 
former  judgment.  One  closed  an  honorable  ju- 
dicial career  by  resignation  after  the  case  had 
been  decided  (27th  November,  1869)  after  the 
opinion  had  been  read  and  agreed  to  in  confer- 
ence (29th  January,  1870),  and  after  the  day 
when  it  would  have  been  delivered  in  court 
(3 1st  January,  1870)  had  not  the  delivery  been 
postp<med  for  a  week  to  give  time  for  the  prep- 
aration of  the  dissenting  opinion.  The  court 
was  then  full,  but  the  vacancy  caused  by  the 
resignation  of  Mr.  Justice  Grier  having  been 
subsequently  filled  and  an  additional  justice 
having  been  appointed  under  the  act  increasing 
the  number  of  judges  to  nine,  which  took  ef- 
fect on  the  first  Monday  of  December,  1869,  the 
then  majority  find  themselves  in  a  minority  of 
the  court,  as  now  constituted,  upon  the  ques- 
tion. 

Their  convictions,  however,  remain  un- 
changed. We  adhere  to  the  opinion  pronounced 
in  Hepburn  v.  iiriswold.  Reflection  has  only 
wroujjht  a  firmer  belii-f  in  the  soundness  of  the 
constitutional  doctrines  maintained,  and  in  the 
importance  of  them  to  the  country. 


has  become  the  opinion  of  a  majority  of  the 
courf  as  now  constituted,  was  correctly  said. 
We  fully  agree  in  all  that  was  quoted  from 
Chief  Justice  Marshall.  We  had,  indeed,  ac- 
cepted, without  reserve,  the  definition  of  im- 
plied^ powers  in  which  that  great  judge  summed 
up  his  argument,  of  which  the  language  quoted 
formed  a  part.  But  if  it  was  intended  to  as- 
cribe to  us  "the  doctrine  that  when  an  act  of 
Congress  is  brought  to  the  test  of  this  clause  of 
the  Constitution,*'  namely:  the  clause  granting 
the  power  of  ancillary  legislation,  "its  neces- 
sity must  be  absolute,  and  its  adaptation  to  the 
conceded  purpose  unquestionable,"  we  must  be 
permitted  not  only  to  disclaim  it,  but  to  say 
that  there  is  nothing  in  the  opinion  of  the  then 
majority  which  approaches  the  assertion  of  any 
such  doctrine.  We  did,  indeed,  venture  to  cite, 
with  approval,  the  language  of  Judge  Story  in 
his  great  work  on  the  Constitution,  that  the 
words  necessary  and  proper  were  intended  to 
have  "a  sense  at  once  admonitory  and  direc- 
tory/' and  to  require  that  the  means  used  in 
the  execution  of  an  express  power  "should  be 
bona  fide,  appropriate  to  the  end"  (1  Story, 
Const.  42,  S  1251)  and  also  ventured  to  say 
that  the  10th  Amendment,  reserving  to  the 
states  or  the  people  all  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  ''was  intended  to 
have  a  like  admonitory  and  directory  sense,** 
and  to  restrain  the  limited  government  estab- 
lished by  the  Constitution  from  the  exercise  of 
powers  not  clearly  delegated  or  derived  by  just 
inference  from  powers  so  delegated.  In  thus 
quoting  Judge  Story,  and  in  this  expression  of 
our  own  opinion,  we  certainly  did  not  suppose 
it  possible  that  we  could  be  understood  as  as- 
serting that  the  clause  in  question  "was  de- 
signed as  a  restriction  upon  the  ancillary  power 
incidental  to  every  grant  of  power  in  express 
terms.*'  It  was  this  proposition  which  "was 
stilted  and  refuted"  in  McCuUoch  v.  Maryland, 
That  refutation  toudies  nothing  said  by  us. 
We  assert  only  that  the  "words  of  the  [•574 
Constitution  are  such  as  admonish  Congress 
that  implied  powers  are  not  to  be  rashly  or 
lightly  assumed,  and  that  they  are  not  to  be  ex- 
ercised at  all,  unless,  in  the  words  of  Judge 
Story,  they  are  "bona  fide  appropriate  to  the 
end,"  or,  m  the  words  of  Chief  Justice  Mar- 
shall, "appropriate,  plainly  adapted"  to  a  con- 
stitutional and  legitimate  end,  and  "not  pro- 
hibited, but  consistent  with  the  letter  and  spirit 
of  the  Constitution." 

There  appears,  therefbre,  to  have  been  no  real 
difference  of  opinion  in  the  courts  as  to  the 
rule  by  which  the  existence  of  an  implied  power 
is  to  be  tested,  when  Hepburn  v.  Oristcold  waa 
decided,  though  the  then  minority  seem  to  have 
supposed  there  was.  The  difference  had  refer- 
ence to  the  application  of  the  rule  rather  than 
to  the  rule  itself. 

Tlie  then  minority  admitted  that  in  the  pow- 
ers relating  to  coinage,  standing  alone,  there  is 
not  "a  sufTicient  warrant  for  the  exercise  of  the 
power"  to  make  notes  a  legal  tender,  but 
tliought  them  "not  without  decided  weight, 
when  we  come  to  consider  the  question  of  the 
existence  of  this  power  as  one  necessary  and 
proper  for  carrying  into  execution  other  ad- 
mitted powers  of  the  government."    This  weight 


573* J     *We  agiee  that  much  of  what  was  said    they  found  in  the  fact  that  an  "express  power 
in  the  dissenting  opinion  in  that  case,  which  over  the  lawful  monev  of  the  country  was  con- 
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ftded  to  Congress  ond  forbidden  to  the  states.** 
It  seemed  to  them  not  an  "unreasonable  infer- 
ence*' that,  in  a  certain  contingency,  "making 
the  securities  of  the  government  perform  the 
office  of  money  in  the  payment  of 'debts  would 
be  in  harmony  with  the  power  expressly  grant- 
ed to  cwn  money."  We  perceive  no  connection 
between  the  express  power  to  coin  money  and 
the  inference  that  the  government  may,  in  any 
contingency,  make  its  securities  perform  the 
functions  of  coined  money,  as  a  legal  tender  in 
payment  of  debts.  We  have  supposed  that  the 
power  to  exclude  from  circulation  notes  not 
authorized  by  the  national  government  might, 
perhaps,  be  deduced  from  the  power  to  regulate 
the  value  of  coin;  but  that  the  power  of  the 
government  to  emit  bills  of  credit  was  an  exer- 
cise of  the  power  to  borrow  money,  and  that 
its  power  over  the  currency  was  incidental  to 
675*]  that  power  and  to  the  •power  to  regu- 
late commerce.  This  was  the  doctrine  of  The 
Veazie  Bank  v.  Fetwo,  8  Wall.  648,  19  L.  ed. 
487,  although  not  fully  elaborated  in  that  case. 
The  question  whether  the  quality  of  legal  tender 
can  be  imparted  to  these  bills  depends  upon 
distinct  considerations. 

Was,  then,  the  power  to  make  these  notes  of 
the  government — the  bills  of  credit — a  legal 
tender  in  pa  -ments  an  appropriate,  plainly 
adapted  means  to  a  legitimate  and  constitu- 
tional end?  Or,  to  state  the  question  as  the 
opinion  of  the  then  minority  stated  it.  "does 
there  exist  any  power  in  Congress,  or  in  the 
government,  by  express  grant,  in  execution  of 
which  this  Legal  Tender  Act  was  necessary  and 
proper  in  sense  here  defined  and  under  the  dr- 
eumstances  of  its  passage? 

The  opinion  of  the  then  minority  affirmed 
the  power  on  the  ground  that  it  was  a  necessary 
and  proper  means,  within  the  definition  of  the 
court,  in  the  case  of  McCuUooh  v.  Maryland^  to 
carry  on  war,  and  that  it  was  not  prohibited  bv 
the  spirit  or  letter  of  the  Constitution,  though 
it  was  admitted  to  be  a  law  impairing  the  obli- 
gation of  contracts,  and  notwithstanding  the 
objection  that  it  deprived  many  persons  of  their 
property  without  compensation  and  without  due 
process  of  law. 

We  shall  not  add  much  to  what  was  said  in 
the  opinion  of  the  then  majority  on  these 
points. 

The  reference  made  in  the  opinion  just  read, 
as  well  as  in  the  argument  at  the  bar,  to  the 
opinions  of  the  Chief  Justice,  when  Secretary 
of  the  Treasury,  seems  to  warrant,  if  it  does 
not  require  some  observations  before  proceed- 
ing further  in  the  discussion. 

It  was  his  fortune  at  the  time  the  legal  tender 
clause  was  inserted  in  the  bill  to  authorize  the 
issue  of  United  States  notes  and  received  the 
sanction  of  Congress,  to  be  charged  with  the 
anxious  and  responsible  duty  of  providing  funds 
for  the  prosecution  of  the  war.  In  no  report 
made  by  him  to  Congress  was  the  expedient  of 
576*J  making  the  notes  of  the  •United  States 
a  legal  tender  suggested.  He  urged  the  issue 
of  notes  payable  on  demand  in  coin  or  received 
as  coin  in  payment  of  duties.  When  the  state 
banks  had  suspended  specie  payments,  he  rec- 
ommended the  issue  of  Unitea  States  notes  re- 
ceivable for  all  loans  to  the  United  States  and 
all  government  dues  except  duties  on  imports. 
In  his  report  of  December,  1862,  he  said  that 
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"United  States  notes  receivable  for  bonds  bear- 
ing a  secure  specie  interest  are  next  best  to 
notes  convertible  into  coin,*'  and  after  stating 
the  financial  measures  which  in  his  judgment 
were  advisable,  he  added:  "The  Secretary  rec- 
ommends, therefore,  no  mere  paper  money 
scheme,  but  on  the  contrary  a  series  of  meas- 
ures looking  to  a  safe  and  gradual  return  to 
gold  and  silver  as  the  only  permanent  basis, 
standard,  and  measure  of  value  recognized  by 
the  Constitution."  At  the  session  of  Congress 
before  this  report  was  made,  the  bill  containing 
the  legal  tender  clause  had  become  a  law.  He 
was  extremely  and  avowedly  adverse  to  this 
clause,  but  was  very  solicitous  for  the  passage 
of  the  bill  to  authorize  the  issue  of  United 
States  notes  then  pending.  He  thou<;ht  it  in- 
dispensably necessary  that  the  authority  to 
issue  these  notes  should  be  granted  by  Congress. 
The  passage  of  the  bill  was  delayed,  if  not 
jeoparded,  by  the  difference  of  opinion  which 
prevailed  on'  the  question  of  making  them  a 
legal  tender.  It  was  under  these  circumstances 
that  he  expressed  the  opinion  when  called  upon 
by  the  Committee  of  Ways  and  Means,  that  it 
was  necessary;^  and  he  was  not  sorry  to  find  it 
sustained  by  the  decisions  of  respected  courts, 
not  unanimous,  indeed,  nor  without  contrary 
decisions  of  state  courts  equally  respectable. 
Examination  and  reflection  under  more  propi- 
tious circumstances  have  satisfied  him  that  this 
opinion  was  erroneous,  and  he  does  not  hesitate 
to  declare  it.  He  would  do  so,  iust  as  unhesi- 
tatingly, if  his  favor  to  the  legal  tender  clause 
had  Seen  at  that  time  decided,  and  his  opinion 
as  to  the  constitutionality  of  the  measure  dear. 

•Was  the  making  of  the  notes  a  legal  ['STT 
tender  necessary  to  the  carrying  on  the  wart 
In  other  words,  was  it  necessary  to  the  execu- 
tion of  the  power  to  borrow  money?  It  is  not 
the  question  whether  the  issue  of  notes  was  nec- 
essary, nor  whether  any  of  the  financial  meaa- 
ures  of  the  government  were  necessary.  The 
issuing  of  the  circulation  commonly  known  aa 
greenbacks  was  necessar^^'.  and  was  constitu- 
tional. They  were  necessary  to  the  payment  ol 
the  army  and  the  navy  and  to  all  the  purposes 
for  which  the  government  uses  money.  The 
banks  had  suspended  specie  payment,  and  the 
government  was  reduced  to  the  alternative  of 
using  their  paper  or  issuing  its  own. 

Now,  it  is  a  common  error,  and  in  our  judg- 
ment it  was  the  error  of  the  opinion  of  the  mi- 
nority in  Hepburn  v.  Oriawold,  8  Wall.  606,  19 
L.  ed.  520,  and  is  the  error  of  the  opinion  just 
read,  that  considerations  pertinent  to  the  issue 
<^  United  States  notes  have  been  urged  in  justi- 
fication of  making  them  a  le^l  tender.  The 
real  question  is,  Was  the  making  them  a  l^al 
tender  a  necesssary  means  to  the  execution  of 
the  power  to  borrow  money?  If  the  notes  would 
circulate  as  well  without  as  with  this  quality 
it  is  idle  to  urge  the  plea  of  such  necessity. 
But  the  circulation  of  the  notes  was  amply 
provided  for  by  making  them  receivable  for  all 
national  taxes,  all  dues  to  the  government  and 
all  loans.  This  was  the  provision  relied  upon 
for  the  purpose  by  the  Secretary  when  the  bill 
was  first  prepared,  and  his  refiections  since  have 

1  Lett*»rs  of  the  Secretary  of  the  Treasurv  to 
the  Committee  of  Ways  and  Means.  January  22  and 
20,  1802 :  Spauldlng's  Financial  History,  pp.  27,  40, 
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oonTinced  him  that  it  was  sufficient.  Nobody 
eould  pay  a  tax,  or  any  debt,  or  buy  a  bond 
without  using  these  notes.  As  the  notes,  not 
being  immediately  redeemable,  would,  undoubt- 
edly, be  cheaper  than  coin,  they  would  be  pre- 
ferred by  debtors  and  purchasers.  They  would 
thus,  by  the  universal  law  of  trade,  pass  into 

Sneral  circulation.  As  long  as  they  were  main- 
ined  by  the  government  at  or  near  par  value 
of  specie  they  would  be  accepted  in  payment  of 
all  dues,  private  as  well  as  public.  Debtors,  as 
a  general  rule,  would  pay  in  nothing  else  unless 
compelled  by  suit,  and  creditors  would  accept 
them  as  long  as  they  would  lose  less  by  accept- 
ance than  by  suit.  In  new  transactions,  sellers 
would  demand  and  purchasers  would  pay 
578*]  *fhe  premium  for  specie  in  the  prices 
of  mmmodiHea.  The  difference  to  them,  in  the 
currency,  whether  of  coin  or .  of  paper,  would 
be  in  the  fluctuations  to  which  the  latter  is  sub- 
ject. So  long  as  notes  should  not  sink  so  low 
as  to  induce  creditors  to  refuse  to  receive  them 
because  they  could  not  be  said  to  be  in  any  just 
sense  payments  of  debts  due,  a  provision  for 
making  them  a  legal  tender  would  be  without 
effect  except  to  discredit  the  currency  to  which 
it  was  applied.  The  real  support  of  note  circu- 
lation not  convertible  on  demand  into  coin,  is 
receivabilitj'  for  debts  due  the  government,  in- 
cluding specie  loans,  and  limitation  of  amount. 
If  the  amount  is  smaller  than  is  ne^ed  for  the 
transactions  of  the  country,  and  the  law  allows 
the  use  in  these  transactions  of  but  one  descrip- 
tion of  currency,  the  demand  for  that  descrip- 
tion will  prevent  its  depreciation.  But  histonr 
shows  no  instance  of  paper  issues  so  restricted. 
An  approximation  in  limitation  is  all  that  is 
possible,  and  this  was  attempted  when  the  is- 
sues of  United  States  notes  were  restricted  to 
one  hundred  and  fifty  millions.  But  this  limit 
wa^  soon  extended  to  four  hundred  and  fifty 
millions,  and  even  this  was  soon  practically  re- 
moved by  the  provision  for  the  issue  of  notes 
by  the  national  banking  associations  without 
any  provision  for  corresponding  reduction  in 
the  circulation  of  United  States  notes;  and  still 
further  by  the  laws  authorizing  the  issue  of  in- 
terest bearing  securities,  made  a  tender  for 
their  amount,  excluding  interest. 

The  best  support  for  note  circulation  is  not 
limitation,  but  receivability,  especially  for  loans 
bearing  coin  interest.  This  support  was  given 
until  tlie  fall  of  1S64,  when  a  loan  bearing  in- 
creased currency  interest,  payable  in  three 
years  and  convertible  into  a  loan  bearing*  leas 
coin  interest,  was  substituted  for  the  six  per 
cent  and  five  per  cent  loans  bearing  specie  in- 
ter(>st.  for  which  the  notes  had  been  previously 
received. 

It  is  plain  that  a  currency  so  supported  can- 
not depreciate  more  than  the  loans;  in  other 
words  below  the  general  credit  of  the  country. 
It  will  rise  or  fall  with  it.  At  the  present 
moment,  if  the  notes  were  received  for  five  per 
579*1  cent  •bonds,  they  would  be  at  par.  In 
other  words,  specie  payments  would  be  re- 
sumed. 

Now,  does  making  the  notes  a  legal  tender 
increase  their  value?  It  is  said  that  it  does, 
by  giving  them  a  new  use.  The  best  political 
economists  say  that  it  does  not.  Wlien  the 
government  compels  the  people  to  rex»eive  it*« 


It  practically  represents  itself  insolvent.  This 
certainly  does  not  improve  the  value  of  its 
notes.  It  is  an  element  of  depreciation.  In 
addition,  it  creates  a  powerful  interest  in  the 
debtor  class  and  in  the  purchasers  of  bonds  to 
depress  to  the  lowest  point  the  credit  of  the 
notes.  The  cheaper  thess  become,  the  easier 
the  payment  of  debts,  and  the  more  profitable 
the  investments  in  bonds  bearing  coin  interest. 

On  the  other  hand,  the  higher  prices  become, 
for  everything  the  government  needs  to  buy, 
and  the  greater  the  accumulation  of  public  as 
well  as  private  debt.  It  is  true  that  such  a 
state  of  things  is  acceptable  to  the  debtors,  in- 
vestors in  bonds  and  speculators.  It  is  their 
opportunity  of  relief  or  wealth.  And  many 
are  persuaded  by  their  representations  that  tha 
'forced  circulation  is  not  only  a  necessity  but 
a  benefit.  But  the  apparent  benefit  is  a  delu* 
sion  and  the  necessity,  imaginary.  In  their 
legitimate  use,  the  notes  are  hurt,  not  helped 
by  being  made  a  legal  tender.  The  legal -ten- 
der quality  is  only  valuable  for  the  purposes  of 
dishonesty.  Every  honest  purpose  is  answered 
as  well  and  better  without  it. 

We  have  no  hesitation,  therefore  in  declar- 
ing our  conviction  that  the  making  of  these 
nc^es  a  l^gal  tender  was  not  a  necestuiry  or 
proper  means  to  the  carrying  on  war  or  to  the 
exercise  of  any  express  power  of  the  govern- 
ment. 

But  the  absence  of  necessity  is  not  our  only 
or  our  weightiest  objection  to  this  legal  tender 
clause.  We  still  think,  notwithstanding  the  ar- 
gument adduced  to  the  contrair,  that  it  does 
violate  an  express  provision  of  the  Constitu- 
tion, and  the  spirit,  if  not  the  letter,  of  the 
whole  instrument.  It  cannot  be  maintained 
that  l^slation  justly  'obnoxious  to  [*580 
such  objections  can  be  maintained  as  the  exer- 
cise of* an  implied  power.  There  can  be  no 
implication  against  the  Constitution.  Legisla- 
tion to  be  warranted  as  the  exercise  of  implied 
powers  must  not  be  "prohibited,  but  consistent 
with  the  letter  and  spirit  of  the  Constitution.** 

The  5th  Amendment  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  compensation  or  due  process  of  law. 
The  opinion  of  the  former  minority  says  that 
the  argument  aiqfainst  the  validity  of  the  legal 
tender  clause,  founded  on  this  constitutional 
provision,  is  "too  vague  for  their  perception."  It 
says  that  a  "declaration  of  war  would  be  thus 
unconstitutional,"  because  it  might  depreciate 
the  value  of  property;  and  'the  abolition  of 
tariff  on  sugar  or  iron,"  because  it  might  de- 
stroy the  capital  employed  in  those  manufac- 
tures; and  the  successive  issues  of  govern- 
ment bonds,"  because  they  might  make  those 
already  in  private  hands  less  valuable.  But 
it  seems  to  have  escaped  the  attention  of  the 
then  minority  that  to  declare  war,  to  lay 
and  repeal  taxes,  and  to  borrow  money,  are  all 
express  powers,  and  that  the  then  majority 
were  opposing  the  prohibition  of  the  Con- 
stitution to  the  claim  of  an  implied  power. 
Besides,  what  resemblance  is  there  between 
the  effect  of  the  exercise  of  these  express 
powers  and  the  operation  of  the  legal 
tender  clause  upon  pre-existing  debts?  llie 
former  are  indirect  effects  of  the  exer- 
cise   of    undisputed    powers.     The   latter   acts 


notes,  it  virtually  declares  that  it  does  not  directly  upon  tne  relations  of  debtor  and  cred- 
expect  them  to  be  received  without  compulsion,  iter.  It  violates  that  fundamental  principle 
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of  all  just  legislation  that  the  legislature  shall 
not  take  the  property  of  A  and  give  it  to  B. 
It  says  that  B,  who  has  purchas^  a  farm  of 
A  for  a  certain  price,  may  keep  the  farm  with- 
out paying  for  it,  if  he  will  only  tender  cer- 
tain notes  which  may  hear  some  proportion  to 
the  price,  or  he  even  worthless.  It  seems  to 
us  that  this  is  a  manifest  violation  of  this 
clause  of  the  Constitution. 

We  think,  also,  that  it  is  inconsistent  with 
the  spirit  of  the  Constitution,  in  that  it  im- 
pairs the  obligation  of  contracts.  In  the  opin- 
ion of  the  then  minority  it  is  franklv  said: 
"Undoubtedly,  it  is  a  law  impairing  the  obli- 
581*]  gati<m  of  contracts  made  *  before  its 
passage,"  but  it  is  immediately  added:  ''While 
the  Constitution  forbids  the  states  to  pass 
such  laws,  it  does  not  forbid  Congress,"  and* 
this  opinion,  as  well  as  the  opinion  just  read, 
refers  to  the  express  authority  to  establish  a 
uniform  system  of  bankruptcy  as  a  proof  that 
it  was  not  the  intention  of  the  Constitution  to 
withhold  that  power.  It  is  true  that  the 
Constitution  grants  authority  to  pass  a  bank- 
rupt law,  but  our  inference  is,  that  in  this 
way  only  can  Congress  dischar^  the  obliga- 
tion of  contracts.  It  may  provide  for  ascer- 
taining the  inability  of  debtors  to  perform 
their  coiftracts,  and,  upon  the  surrender  of  all 
their  property,  may  provide  for  their  discharge. 
But  this  is  a  very  different  thing  from  provid- 
ing that  they  may  satisfy  contracts  without 
payment,  without  pretense  of  inability,  and 
without  any  judicial  proceeding. 

That  Congress  possesses  the  general  power 
to   impair   the   obligation    of   contracts,    is   a 

Sroposition  which,  to  use  the  language  of  Chief 
ustice  Marshal]  { Fletcher  v.  Peck,  6  Cranch, 
132),  "must  find  its  vindication  in  a  train  of 
reasoning  not  often  heard  in  courts  of  justice." 
"It  may  well  be  added,"  said  the  same  great 
judge  (6  Cranch,  135),  "whether  the  nature 
of  society  and  of  government  does  not  prescribe 
some  limits  to  le^slative  power;  ana,  if  any 
be  prescribed,  where  are  they  to  be  found,  if 
the  property  of  an  individual,  fairly  and  hon- 
estly acquired,  can  be  seized  without  compen- 
sation? To  the  legislature  all  legislative  pow- 
er is  granted,  but  the  question  whether  the 
act  of  transferring  the  property  of  an  indi- 
vidual to  the  public  is  in  the  nature  of  a 
losri«lative  power  is  well  worthy  of  serious  re- 
flection." 

And  if  the  property  of  an  individual  cannot 
be  transferred  to  the  public,  how  much  less  to 
another  individual? 

These  remarks  of  Chief  Justice  Marshall 
were  made  in  a  case  in  which  it  became  neces- 
sary to  determine  whether  a  certain  act  of 
the  legislature  of  Georgia  was  within  the  con- 
stitutional prohibition  against  impairing  the 
obligation  of  contracts.  And  they  assert  fun- 
damental principles  of  society  ana  government 
in  which  that  prohibition  had  its  origin. 
682*] 'They  apply  with  great  force  to  the 
construction  of  the  Constitution  of  the  Unit- 
ed States.  In  like  manner  and  spirit  Mr.  Jus- 
tice Chase  had  previously  declared  {Calder 
V.  Bull,  3  Dall.  368)  that  "an  act  of  the  leg- 
islature contrary  to  the  great  first  principles 
of  the  social  compact  cannot  be  considered 
a  rightful  exercise  of  legislative  authority." 
Among  such  acts  he  instances  "a  law  that  de- 
stroys or  impairs  the  lawful  private  contracts 
of  citizens.*'  Can  we  be  mistaken  in  saying 
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that  such  a  law  is  contrary  to  the  spirit  of  a 
Constitution  ordained  to  establish  justice?  Can 
we  be  mistaken  in  thinking  that  if  Marshall 
and  Story  were  here  to  pronounce  iudffment 
in  this  case  they  would  declare  the  legal  ten- 
der clause  now  in  question  to  be  prohibited  by 
and  inconsistent  with  the  letter  and  spirit 
of  the  Constitution? 

It  is  unnecessary  to  say  that  we  reiect  whol- 
ly the  doctrine,  advanced  for  the  first  time, 
we  believe,  in  this  court,  by  the  present  major- 
ity, that  the  legislature  lias  any  "powers  un- 
der the  Constitution  which  grow  out  of  the  ag- 
gregate of  powers  conferred  upon  the  gov- 
ernment, or  out  of  the  sovereignty  instituted 
by  it."  If  this  proposition  be  admitted,  and  it 
be  also  admitted  that  the  legislature  is  the 
sole  judge  of  the  necessity  for  the  exercise 
of  such  powers,  the  government  becomes  prac- 
tically absolute  and  unlimited. 

Our  observations  thus  far  have  been  directed 
to  the  question  of  the  constitutionality  of  the 
legal  tender  clause  and  its  operation  upon  con- 
tracts made  before  the  passage  of  the  law.  We 
shall  now  consider  whether  it  be  constitutional 
in  its  application  to  contracts  made  after  its 
passage.  In  other  words,  whether  Congress 
has  power  to  make  anything  but  coin  a  l^gal 
tender. 

And  here  it  is  well  enough  again  to  say  that 
we  do  not  question  the  authority  to  issue  notes 
or  to  fit  them  for  a  circulating  medium,  or  to 
promote  their   circulation    by    providing    for 
their  receipt  in  payment  of  aebts  to  the  goT- 
emment,  and  for  redemption  either  in  coin  or 
in  bonds;  in  short,  to  adapt  them  to  use  as 
currency.  Nor  do  we  question  the  "law-  [*583 
fulness   of   contracts   stipulating  for  payment 
in  such  notes,  or  the  propriety  of  enforcing 
the  performance  of  such  contracts  of  holding 
the  tender  of  such  currency,  according  to  their 
terms,   sufficient.     The  question   is,   nas   Con- 
gress power  to  make  the  notes  of  the  govern- 
ment, redeemable  or  irredeemable,  a  legal  ten- 
der without  contract  and  against  the  will   of 
the  person  to  whom  they  are  tendered?     In 
considering  this  question  we  assifme  as  a  fun- 
damental  proposition  that  it  is  the  duty   of 
every  government  to  establish  a  standard   of 
value.    The  necessity  of  such   a  standard    is, 
indeed,  universally  acknowledged.    Without  it 
the  transactions  of  lociety  would  become  im- 
possible.    All  measures,  whether  of  extent  or 
weight,  or  value,  must  have  certain   propor- 
tions   of    that    which    they    are    intended     to 
measure.     The  unit  of  extent  roust  have  cer- 
tain  definite  length,  the  unit  of  weight   cer- 
tain  definite  gravity,  and  the  unit  of  value 
certain    definite    value.     These    units,    roulti- 
plied  or  suodivided,  supply  the  standards    1^ 
which  all  measures  are  properly  made.     The 
selection,    therefore,   by   the   common   consent 
of  sill  nations,  of  gold  and  silver  as  the  stand- 
ard of  value,  was  natural,  or  more  correctly 
speaking,  inevitable.    For  whatever  definiti<His 
of  value  political  economists  may  have  given, 
they  all  agree  that  gold  and  silver  have  more 
value  in  proportion  to  weight  and  size,   and 
are  less  subject  to  loss  by  wear  or  abrasion 
than  any  otner  material  capable  of  easy   sub- 
division and  impression,  ana  that  their  value 
changes  less  and   by  slower  degrees,  thrcragh 
considerable  periods  of  time,  than  that  of  any 
other  substance  which  could  be  used   for    the 
same  purpose.     Atid  these  are  qualities  indis- 
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pensable  to  the  convenient  nse  of  the  standard 
required.  In  the  construction  of  the  constitu- 
tional grant  of  power  to  establish  a  standard 
of  value  everj'  presumption  is,  therefore, 
against  that  which  would  authorize  the  adop- 
tion of  any  other  materials  than  those  sanc- 
tioned by  universal  consent. 

But  the  terms  of  the  only  express  grant  in 
the  Constitution  of  power  to  establish  such  a 
standard  leave  little  room  for  presumptions, 
llie  power  conferred  is  the  power  to  coin 
nifiney,  and  these  words  must  be  understood  as 
584*1  they  were  "used  at  the  time  the  Con- 
stitution was  adopted.  And  wo  have  been  re- 
ferred to  no  authority  which  at  that  time  de- 
fined coining  otherwise  than  as  minting  or 
stamping  metals  for  money;  or  money  other- 
wise than  as  metal  coined  for  the  purposes  of 
commerce.  These  are  the  words  of  Johnson, 
whose  great  dictionary  contains  no  reference 
to  money  of  paper. 

It  is  true  that  notes  issued  by  banks,  both 
in  England  and  America,  were  then  in  circu- 
lation, and  were  used  in  exchanges,  and  in 
common  speech  called  money,  and  that  bills 
of  credit,  issued  both  by  Congress  and  by  the 
states,  had  been  recently  in  circulation  imder 
the  same  general  name;  but  these  notes  and 
bills  were  never  regarded  as  real  money,  but 
were  always  treated  as  its  representatives  on- 
ly, and  were  described  as  currency.  The  legal- 
tender  notes  themselves  do  not  purport  to  be 
anything  else  than  promises  to  pay  money. 
They  have  been  held  to  be  securities  and.  there- 
fore, exempt  from  state  taxation  {Bank  v. 
Supervutars,  7  Wall.  31,  10  L.  ed.  62),  and  the 
ideia  that  it  was  ever  designed  to  make  such 
notes  a  standard  of  value  by  the  framera  of 
the  Constitution  is  wholly  new.  It  seems  to 
ns  impossible  that  it  could  have  been  enter- 
tained. Its  assertion  seems  to  us  to  ascribe 
folly  to  the  framers  of  our  fundamental  law, 
and  to  contradict  the  most  conspicuous  facts  in 
our  public  history. 

The  power  to  coin  money  was  a  power 
to  determine  the  fineness,  weight  and  denomina- 
tions of  the  metallic  pieces  by  which  values 
were  to  be  measured;  and  we  do  not  perceive 
how  this  meaning  can  be  extended  without  do- 
ing violence  to  the  very  words  of  the  Consti- 
tution by  imposing  on  them  a  sense  they  were 
never  intended  to  bear.  This  conntruction  is 
supported  by  contemporaneous  and  all  subse- 
quent action  of  the  legislature;  bv  all  the  re- 
corded utterances  of  statesmen  and  jurists,  and 
the  unbroken  tenor  of  judicial  opinion  until 
a  very  recent  period,  when  the  excitement  of 
the  Civil  War  led  to  the  adoption,  by  many, 
of  different  views. 

685*]  'The  sense  of  the  Convention  which 
framed  the  Constitution  is  clear,  from  the 
account  given  by  Mr.  Madison  of  what  took 
place  when  the  power  to  emit  bills  of  credit 
was  stricken  from  the  reported  draft.  He  says 
distinctly  that  he  acquiesced  in  the  motion 
to  strike  out,  because  the  government  would 
not  be  disabled  thereby  from  the  use  of  pub- 
lic notes,  so  far  as  they  would  be  safe  and 
proper,  while  it  cut  off  the  pretext  for  a  pa- 
per currency,  and  particularly  for  making  the 
bills  a  tender  either  for  public  or  private  debts. 
3  Mad.  Papers,  1346.  The  whole  discussion 
upon  bills  of  cre<lit  proves,  beyond  all  possi- 
ble question,  that  the  Convention  regarded  the 
power  to  make  notes  a  legal  tender  as  ab- 
solutely excluded  from  the  Constitution. 

12  Wall. 


The  papers  of  the  Federalist,  widely  clrcu- 
lated  in  favor  of  the  ratification  of  the*  Ccnstl- 
tution,  discuss  briefly  the  power  to  coin  mon- 
ey, as  a  power  to  fabricate  metallic  money, 
without  a  hint  that  any  power  to  fabric^t* 
money  of  any  other  description  was  given  to 
Congress  (Dawson's  Federalist.  294).  and  the 
views  which  it  promulgated  may  be  fairly  re- 
garded as  the  views  of  those  who  voted  for 
adoption. 

Acting  upon  the  same  views,  Congi-ess  took 
measures  for  the  establishment  of  a  mint, 
exercising  thereby  the  power  to  coin  money, 
and  has  continued  to  exercise  the  same  power, 
in  the  same  wav,  until  the  present  day.  It 
established  the  <)ollar  as  the  money  unit,  de- 
termined the  quantity  and  quality  of  gold  and 
silver  of  which  each  coin  should  consist,  and 
prescribed  the  denominations  and  forms  of  all 
coins  to  be  issued.  1  Stat,  at  L.  225.  240.  and 
subsequent  acts,  lentil  recently  no  one  in  Con- 
gress ever  suggested  that  that  body  possessed 
power  to  make  anything  else  a  standard  of 
value. 

Statesmen  who  have  disagreed  widely  on 
other  points  have  agreed  in  the  opinion  that 
the  only  constitutional  measures  oif  value  are 
metallic  coins,  struck  as  regulated  by  the  au- 
thority of  Congress.  Mr.  Webster  'expressed 
not  only  his  opinion  but  the  universal  and  set- 
tled conviction  of  'the  countrv  when  [*586 
he  said  (4  Web.  Works,  271,  280) :  "Most  un- 
questionably there  is  no  legal  tender  and  there 
can  l)e  no  legal  tender  in  this  country,  under 
the  authority  of  this  government  or  any  other, 
but  gold  and  silver,  either  the  coinage  of  our 
mints  or  foreign  coin  at  rates  regulated  by 
Conifiess.  This  is  a  constitutional  principle 
perfectly  plain  and  of  the  very  highest  import- 
ance. The  states  are  prohibited  from  making 
anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts,  and  although  no  such  express 
prohibition  is  applied  to  Congress,  yet  as 
Congress  has  no  power  granted  to  it  in  this 
respect  but  to  coin  money  and  regulate  the 
value  of  foreign  coin,  it  clearly  ha«  no  power 
to  substitute  paper  or  anything  else  for  coin 
as  a  tender  in  payment  of  debts  and  in  dis- 
charge of  contracts." 

And  this  court,  in  Owin  y.  Brcedlove,  2  How. 
38,  said:  "By  the  Constitution  of  the  United 
Staters  gold  and  silver  coin  made  current  by 
law  can  only  be  tendered  in  payment  of  debts." 
And  in  The  United  f^tales  v.  Marigold^  ft  How. 
667,  this  court,  speaking  of  the  trust  and  duty 
of  maintaining  a  uniform  and  pure  metallic 
standard  of  uniform  value  throughout  the 
Union,  said:  **Tlie  power  of  coining  money 
and  regulating  its  value  was  delegate<l  to  Con- 
gress by  the  Constitution  for  the  ver^*  purpose, 
as  assigned  by  the  framers  of  that  instrument, 
of  creating  and  preserving  the  uniformity  and 
purity  of  such  a  standard  of  value." 

The  present  majority  of  the  court  say  that 
legal  tender  notes  "have  bei-ome  the  universal 
measure  of  values,"  and  they  hold  that  the 
legislation  of  Congress  substituting  such  meas- 
ures for  coin  by  making  the  notes  a  legal  ten- 
der in  payment,  is  warranted  by  the  Constitu- 
tion. 

But  if  the  plain  sense  of  words,  if  the  con- 
temporaneous exposition  of  parties,  if  common 
consent  in  understanding,  if  the  opinions  of 
courts  avail  anything  in  determining  the  mean- 
ing of  the  Constitution,  it  seems  impossible  to 
doubt  that  the  power  to  coin  nion<'V  is  a  power 
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to  eBtablish  a  uniform  standard  of  value,  and 
that  no  other  power  to  establish  such  a  stand- 
ard, by  making  notes  a  legal  tender,  is  con- 
ferred upon  Congress  by  the  Constitution. 
KS7*]  *My  brothers  OUfford  and  Field 
concur  in  these  views,  but  in  consideration  of 
the  importance  of  the  principles  involved  will 
deliver  their  separate  opinions.  My  brother 
Nelson  also  dissents. 

Mr.  Justice  Olifford*  dissenting: 

Money,  in  the  constitutional  sense,  means 
coins  of  gold  and  silver  fabricated  and  stamped 
by  authority  of  law  as  a  measure  of  value,  pur- 
suant to  the  power  vested  in  Congress  by  the 
Conatitjition.  Walker's  Scienc*  of  Wealth, 
124;  Liverpool  on  Coins,  8. 

Coins  of  copper  may  also  be  minted  for  small 
fractional  circulation,  as  authorized  by  law  and 
the  usase  of  the  government  for  eighty  years, 
but  it  IS  not  necessary  to  discuss  that  topic 
at  large  in  this  investigation.  7  Jeff.  Works, 
462. 

Even  the  authority  of  Congress  upon  the  gen- 
eral subject  does  not  extend  beyond  the  power 
to  coin  money,  regulate  the  value  thereof  and 
of  foreign  coin.     Const.,  art.  8,  clause  5. 

Express  power  is  also  conferred  upon  Con- 
gress to  fix  the  standard  of  weights  and  meas- 
ures, and  of  course  that  standard,  as  applied  to 
future  transactions,  may  be  varied  or  changed 
to  promote  the  public  interest,  but  the  grant  of 
power  in  respect  to  the  standard  of  value  is  ex- 
pressed in  more  guarded  language,  and  the 
g^nt  is  much  more  restricted. 

Power  to  fix  the  standard  of  weights  and 
measures  is  evidently  a  power  of  comparatively 
wide  discretion,  but  the  power  to  regulate  the 
value  of  the  money  authorized  by  the  Constitu- 
tion to  be  coined  is  a  definite  and  precise  grant 
of  power,  admitting  of  very  little  discretion  in 
its.  exercise,  and  is  not  equivalent,  except  to  a 
very  limited  extent,  to  the  power  to  fix  the 
standard  of  weights  and  measures,  as  the 
money  authorized  by  that  clause  of  the  Consti- 
tution is  coined  money,  and  as  a  necessary  con- 
sequence must  be  money  of  actual  value,  fabri- 
cated from  the  precious  metals  generally  used 
for  that  purpose  at  the  period  when  the  Consti- 
tution was  framed. 

688*]  ^Coined  money,  such  as  is  authorized  by 
that  clause  of  the  instrument,  consists  only  of 
the  coins  of  the  United  States  fabricated  and 
Btamped  by  authority  of  law,  and  is  the  same 
money  as  that  described  in  the  next  dause  of 
the  same  section  as  the  current  coins  of  the 
United  States,  and  is  the  same  money  also  as 
"the  gold  and  silver  coins"  describc^d  in  the 
10th  section  of  the  same  article,  which  pro- 
hibits the  states  from  coining, money,  emitting 
bills  of  credit,  or  making  ''anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts." 

Intrinsic  value  exists  in  gold  and  silver,  as 
well  before  as  after  it  is  fabricated  and 
stamped  as  coin,  which  shows  conclusively  that 
the  principal  discretion  vested  in  Congress  un- 
der that  clause  of  the  Constitution  consists  in 
the  power  to  determine  the  denomination,  fine- 
ness, or  value  and  description  of  the  coins  to  be 
■truck,  and  the  relative  proportion  of  gold  or 
silver,  whether  standard  or  pure,  and  the  pro- 
portion of  alloy  to  be  used  in  minting  the  coins, 
«nd  to  prescribe  the  mode  in  which  the  in- 
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tended  object  of  the  grant  shall  be  accomplished 
and  carried  into  pnustical  effect. 

Discretion,  to  some  extent,  in  prescribing  the 
value  of  the  coins  minted,  is,  beyond  doubt, 
vested  in  Couj^^ess,  but  the  plain  intent  of  the 
Constitution  is  that  Congress,  in  determining 
that  matter,  shall  be  governed  diieflj  by  the 
weight  and  intrinsic  value  of  the  corns,  as  it 
is  clear  that  if  the  stamped  value  of  the  same 
should  much  exceed  the  real  value  of  gold  and 
silver  not  coined,  the  minted  coins  would  im- 
mediately cease  to  be  either  current  coins  or  a 
standard  of  value  as  contemplated  by  the  Con- 
stitution. Huslcisson  on  Deprec.  Curr.,  22 
Financial  Pamph.,  679.  Commercial  trans- 
actions imperiously  require  a  standard  of  value, 
and  the  commercial  world,  at  a  very  early 
period  in  civilization,  adopted  gold  and  silver 
as  the  true  standard  for  that  purpose,  and  the 
standard  originally  adopted  has  ever  since  con- 
tinued to  be  so  regarded  by  universal  consent 
to  the  present  time. 

Paper  emissions  have,  at  one  time  or  another, 
been  authorized  and  employed  as  currency  by 
most  commercial  nations,  *and  by  no  [*580 
government,  past  or  present,  more  extensively 
than  by  the  United  States,  and  yet  it  is  safe  to 
afllrm  that  all  experience  in  its  use  as  a  cireu- 
latinff  medium  has  demonstrated  the  proposi- 
tion that  it  cannot  by  any  legislation,  however 
stringent,  be  made  a  standard  of  value  or  the 
just  equivalent  of  gold  or  silver.  Attempts  of 
the  kind  have  alwavs  failed,  and  no  body  of 
men,  whether  in  public  or  private  stations,  ever 
had  more  instructive  teachings  of  the  truth  of 
that  remark  than  the  patriotic  men  who  framed 
the  Federal  Constitution,  as  they  had  seen  the 
power  to  emit  bills  of  credit  freely  exercised 
during  the  war  of  the  Revolution,  not  only  by 
the  Confederation,  but  also  by  the  states,  and 
knew  from  bitter  experience  its  calamitous 
effects  and  the  utter  worthlessness  of  such  a 
circulating  medium  as  a  standard  of  value. 
Such  men  so  instructed  could  not  have  done 
otherwise  than  thev  did  do,  which  was  to  pro- 
vide an  irrepealable  standard  of  value,  to  be 
coined  from  |;old  and  silver,  leaving  as  little 
upon  the  subject  to  the  discretion  of  Congress 
as  was  consistent  with  a  wise  forecast  and  an 
invincible  determination  that  the  essential 
principles  of  the  Constitution  should  be  per- 
petual as  the  means  to  secure  the  blessings  of 
liberty  to  themselves  and  their  posterity. 

Associated  as  the  gprant  to  coin  money  and 
regulate  the  value  thereof  is  with  the  grant  to 
fix  the  standard  of  weights  and  measures,  the 
conclusion,  when  that  fact  is  properly  weigiied 
in  connection  with  the  words  of  the  grant,  is 
irresistible  that  the  purpose  of  the  framers  of 
the  Constitution  was  to  provide  a  permanc*iit 
standard  of  value  which  ^ould,  at  all  times 
and  under  all  circumstances,  consist  of  coin,. 
fabricated  and  stamped,  from  gold  and  silver, 
by  authority  of  law,  and  that  they  intended  at 
the  same  time  to  withhold  from  Congress,  as 
well  as  from  the  states,  the  power  to  substitute 
any  other  money  as  a  standard  of  value  in  mat- 
ters of  finance,  business,  trade,  or  commerce. 

Support  to  that  view  nuiy  also  be  drawn  from 
the  last  words  of  the  clause  giving  Congress  the 
unrestricted  power  to  regulate  the  value  of  for- 
eign coin,  as  it  would  be  difficult,  if  not  impossi- 
ble,, to  give  full  effect  to  the  standard  of  value 
'prescribed    by    the    Constitution,    in    [*SOO 
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tiroes  of  fluctuation,  if  the  circulating  medium 
could  be  supplied  by  foreign  coins  not  subject 
to  any  Congressional  regulation  as  to  their 
ralue. 

Exclusive  power  to  regulate  the  allov  and 
value  of  the  coin  struck  by  their  own  authority, 
or  by  the  authority  of  the  states,  was  vested  in 
Congress  under  the  Ck>nfederation,  but  the  Con- 
ffress  was  prohibited  from  enacting  any  regula- 
tion as  to  the  value  of  the  coins  unless  nine 
states  assent^  to  tbe  proposed  regulation. 

Subject  to  the  power  of  Congress  to  pass  such 
regulations  it  is,  unquestionably,  true  that  the 
states,  under  the  Confederation  us  well  as  the 
United  States,  possessed  the  power  to  coin 
money,  but  the  Constitution,  when  it  wns  adopt- 
ed, denied  to  the  states  all  authority  upon  the 
subject,  and  also  ordained  that  they  should  not 
make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts. 

Beyond  all  doubt  the  framers  of  the  Consti- 
tution intended  that  the  money  unit  of  the 
United  States,  for  measuring  values,  should  be 
one  dollar,  as  the  word  ^'dollar"  in  the  plural 
form  is  employed  in  the  body  of  the  Constitu- 
tion, and  also  in  the  7th  Amendment,  recom- 
mended by  Congress  at  its  first  session  after  tlie 
Constitution  was  adopted.  Two  years  before 
that,  to  wit,  July  6,  1785,  the  Congress  of  the 
Confederation  enacted  that  the  money  unit  of 
the  United  States  should  "be  one  dollar,"  and 
one  year  later,  to  wit,  August  8,  1786,  they 
established  the  standard  for  gc^d  and  silver, 
and  also  provided  that  the  money  of  account 
of  the  Unitrd  States  should  correspond  with  the 
coins  established  by  law.  1  Laws  of  the  U.  S., 
1st  ed.  640 ;  1  Curt.  Hist.  Const.,  443 ;  X.  Joum. 
Cong.  I  Dunlap's  ed. )  223 ;  1  Life  of  G.  Morris, 
273 ;  XI.  Joum.  Cong.,  179. 

On  the  4t)i  of  March,  1789,  Congress  first  as- 
sembled under  the  Constitution,  and  proceeded 
without  unnecessary  delay  to  enact  such  laws 
as  were  neeessjiry  to  put  the  government  in  op- 
eration which  the  Constitution  had  ordained 
and  established.  Ordinances  had  been  passed 
591*]  during  the  Confederation  *to  organize 
the  executive  departments,  and  for  the  estab- 
lishment of  a  mint,  but  the  new  Constitution 
did  not  perpetuate  any  of  those  laws,  and  yet 
Congress  continued  to  legislate  for  a  period  of 
three  years  before  any  new  law  was  passed  pre- 
scribing the  money  imit  or  the  money  of  ac- 
count, either  for  *'the  public  offices"  or  for  the 
courts.  Throughout  that  period  it  must  have 
been  understood  that  those  matters  were  im- 
pliedly regulated  by  the  Constitution,  as  tariffs 


passed  for  the  collection  of  duties,  the  several 
executive  departments  created,  and  the  judici- 
ary of  the  United  States  organized  and  em- 
powered to  exercise  full  jurisdiction  under  the 
Constitution. 

Duties  of  tonnage  and  import  duties  were  re- 
quired, by  the  act  of  the  31st  of  July,  1789,  to 
be  paid  in  "gold  and  silver  coin"  and  Congress 
in  the  same  act  adopted  comprehensive  regu- 
lations as  to  the  value  of  foreign  coin,  but  no 
provision  was  made  for  coining  money  or  for  a 
standard  of  value,  except  so  far  as  that  sub- 
ject is  involved  in  the  regulation  as  to  the  value 
of  foreign  coin,  or  for  a  money  unit;  nor  was 
any  regulation  prescribed  aa  to  the  money  of 
atfuuiit. 


derived  solely  from  duties  of  tonnage  and  im- 
port duties,  and  the  express  provision  was  thai 
those  duties  should  be  collected  in  gold  and 
silver  coin.      1  SUt.  at  L.  24,  29. 

Legislation  under  the  Constitution  had  pro- 
ceed^ thus  far  before  the  Treasury  Depart- 
ment was  created.  Treasury  regulations  for 
the  collection,  safe  keeping  and  disbursement 
of  the  public  moneys  became  indispensable,  and 
Congress,  on  the  2d  September,  1789,  passed 
the  act  to  establish  the  Treasury  Department, 
Nvhich  has  even  since  remained  in  force.  1 
Stat,  at  L.  66.  By  that  act,  the  Secretary  of 
the  Treasury  is  declared  to  be  the  head  of  the 
Department,  and  it  is  made  his  duty,  among 
other  things,  to  digest  and  prepare  plans  for  the 
improvement  and  management  of  the  public 
finances  •and  for  the  support  of  the  pub-  [•592 
lie  credit;  to  prepare  and  report  estimates  of 
the  public  revenue  and  of.  the  public  expendi- 
tures; to  superintend  the  collection  of  the  rev- 
enue; to  prescribe  forms  of  keeping  and  stating 
accounts  and  for  making  returns;  to  grant  all 
warrants  for  mopeys  to  be  issued  from  the 
Treasurv  in  pursuance  of  appropriations  by 
law,  and  to  perform  all  such  services  relative  to 
the  finances  as  he  shall  be  directed  to  perform. 

Moneys  collected  from  duties  of  tonnage  and 
from  import  duties  constituted  at  that  period 
the  entire  resources  of  the  national  Treasury, 
and  the  antecedent  act  of  Congress,  providing 
for  the  collection  of  those  duties,  imperatively 
required  that  all  such  duties  should  be  paid  in 
gold  and  silver  coin,  from  which  it  follows  that 
the  moneys  mentioned  in  the  act  creating  the 
Treasury  Department  were  mone3r8  of  gold  and 
silver  coin  which  were  collected  as  public  rev- 
enue from  the  duties  of  tonnage  and  in^>ort 
duties  imposed  by  the  before-mentioned  prior 
acts  of  Congress.  Appr<^riations  made  by 
Congress  were  understoNMi  as  apprc^riations  of 
moneys  in  the  Treasury,  and  all  warrants  is- 
sued by  the  Secretary  of  the  Treasury  were 
understood  to  be  warrants  for  the  payment  of 
gold  and  silver  coin.  Forms  for  keeping  and 
stating  accounts,  and  for  making  returns  and 
for  warrants  for  moneys  to  be  issued  from  the 
Treasury  were  prescribed,  and  in  all  those 
forms  the  Secretary  of  the  Treasury  adopted 
the  mohev  unit  recognized  in  the  ConstitutioQ, 
and  which  had  been  ordained  four  years  before 
by  the  Congress  of  the  Confederation. 

Argument  to  show  that  the  national  Treasury 
was  organized  on  the  baais  that  the  gold  and 
silver  coins  of  the  United  States  were  to  be  the 
standard  of  value  is  unnecessary,  as  it  is  a  his- 


were    enacted,    tonnage   duties   imposed,    laws    torical  fact  which  no  man  or  body  of  men  can 


ever  successfully  contradict.  Public  attention 
had  been  directed  to  the  necessity  of  establish- 
ing a  mint  for  the  coinage  of  gold  and  silver, 
several  years  before  the  Convention  met  to 
frame  the  Constitution,  and  a  committee  was 
appointed  by  the  Congress  of  the  Confederation 
to  consider  and  report  upon  the  subject.  They 
reported  on  the  21st  February,  1782,  more  than 
•a  year  before  the  Treaty  of  Peace,  in  [*693 
favor  of  creating  such  an  establishment,  and  on 
the  10th  of  October,  1786,  the  Congress  adopted 
an  ordinance  providing  that  a  mint  should  be 
established  for  the  coinage  of  gold,  silver,  and 
copper,  agreeably  to  the  resolves  of  Congress 
previously    mentioned,    which    prescribed    the 


Revtiuie    for    the    sup|K)rt    of    the    standard  of  gold  and  silver,  and  recognized  the 

fovonmient,  under  those  regulations,  was  to  be   money  unit  established  by  the  resolves  passed 
2  Wall.  U.  S..  Book  20.  9.1  "^  325 
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in  the  preceding  year.  1  Laws  of  U.  S.  647 ;  X., 
Journ.  Cong.,  225 ;  XI.,  Id.,  264 ;  8  Stat,  at  L.  80. 
Congressional  legislation  organizing  the  new 
government  had  now  progressed  to  the  point 
where  it  became  necesHary  to  re-examine  that 
subject  and  to  make  provision  for  the  exercise 
of  the  power  to  coin  money,  as  authorized  by 
the  Constitution.  Pursuant  to  that  power  Con- 
gress, on  April  2,  1792,  passed  the  act  estab- 
lishing a  mint  for  the  purpose  of  a  national 
coinage,  and  made  provision,  among  other 
things,  that  coins  of  gold  and  silver,  of  certain 
fineness  and  weight,  and  of  certain  denomina- 
tions, value  and  descriptions,  should  be  from 
time  to  time  struck  and  coined  at  the  said  mint. 
Specific  provision  is  tliere  made  for  coining  gold 
and  silver  coins,  as  follows:  First,  gold  coins, 
to  wit:  Eaf?les  of  the  value  of  ten  dollars  or 
units;  half  angles  of  the  value  of  five  dollars; 
quarter  eagles  of  the  value  of  two  and  a  half 
dollars,  the  act  specifying  in  each  case  the  num- 
ber of  grains  and  fractions  of  a  grain  the  coin 
shall  contain,  whether  fabricated  from  pure  or 
standard  gold.  Second,  silver  coins,  to  wit, 
"dollars  or  units,"  each  to  contain  throe  hun- 
dred and  seventy-one  grains  and  four  sixteenth 
parts  of  a  grain  of  pure  silver,  or  four  hundred 
and. sixteen  grains  of  standard  silver.      Like 

Srovinion  is  also  made  for  the  coinage  of  half 
ollars,  quarter  dollars,  dimes,  and  half  dimes, 
and  also  for  the  coinage  of  certain  copper  coins, 
but  it  is  not  ncM^cssary  to  enter  much  into  those 
details  in  this  case. 

Provision,  it  must  be  conceded,  is  not  there 
made,  in  express  terms,  that  the  money  unit  of 
the  United  States  shall  be  one  dollar,  as  in  the 
ordinance  passed  during  the  Confederation,  but 
the  act  under  consideration  assumes  tliroughout 
694*1  that  the  *coin  oilled  dollar  is  the  coin 
employed  for  that  purpose,  as  is  obvious  from 
the  fact  that  the  words  "dollars"  and  "units" 
are  treated  as  synonymous,  and  that  all  the 
gold  coinh  previously  described  in  the  same  sec- 
tion are  ine:iHured  by  that  word  as  the  acknowl- 
edged money  unit  of  the  Constitution.  Very 
strong  doubt^  are  entertained  whether  an  act  of 
Congress  is  absolutely  necessary  to  constitute 
the  gold  and  silver  coins  of  the  United  States, 
fabricated  and  stamped  as  such  by  the  proper 
executive  oflScers  of  the  mint,  a  legal  tender  m 
payment  of  debts.  Constituted  as  such  coins 
nre  by  the  Constitution,  the  standard  of  value, 
the  better  opinion  would  seem  to  be  that  they 
become  legal  tender  for  that  purpose,  if  minted 
of  the  required  weight  and  finiMiess,  as  soon  an 
they  are  coined  and  put  in  circulation  by  lawful 
auiliority,  but  it  is  unnecessary  to  decide  that 
question  in  this  c^se,  as  the  Congress,  by  the 
lOtli  section  of  the  act  establishing  a  mint,  pro- 
vided that  all  the  gold  and  silver  coins  which 
siuill  have  l)een  struck  tit  and  issued  from  the 
said  mint  shall  be  a  lawful  tender  in  all  pay- 
ments whatsoever  —  those  of  full  weight  "ac- 
cortling  to  the  respective  values  herein  declared, 
and  those  of  less  than  full  weight  at  values  pro- 
portioned to  their  respective  weights."  Such  a 
regulation  is  at  all  events  highly  expedient,  as 
all  experience  shows  that  even  gold  and  silver 
coins  are  liable  to  be  dimini8hed  in  weight  by 
wear  and  abrasion,  even  if  it  is  not  absolutely 
necessary  in  order  to  constitute  the  coins,  if  of 
full  weight,  a  legal  tender. 

Enough  has  already  been  remaiked  to  show 
826 


that  the  money  unit  of  the  United  States  is  the 
coined  dollar,  described  in  the  act  establishing 
the  mint,  but  if  moie  be  wanted  it  will  be  found 
in  the  20th  section  of  that  act,  which  provides* 
that  the  money  of  account  of  the  United  States 
^hall  be  expressed  in  dollars  or  units,  dimes  or 
tenths,  etc.,  and  that  all  accounta  in  the  public 
ofiices  and  all  proceedings  in  the  Federal  courts 
shall  be  kept  and  had  in  conformity  to  that 
regulation.      1  Stat,  at  L.  248,  250. 

Completed,  as  the  circle  of  measures  adopted 
by  Congress  ^were,  to  put  the  new  gov-  [*595 
eminent  into  successful  operation,  by  the  pas- 
sage of  that  act,  it  will  be  instructive  to  take  a 
brief  review  of  the  important  events  which  oc- 
curred within  the  period  of  ten  years  next  pre- 
ceding its  passage,  or  of  the  ten  years  next  fol- 
lowing the  time  when  that  measure  was  first 
proposed  in  the  Congress  of 'the  Confederation. 
Two  reasons  suggest  the  2l8t  of  February.  1782, 
as  the  time  to  commence  the  review,  in  addition 
to  the  fact  that  it  was  on  that  day  that  the 
committee  of  Congress  made  their  report  ap- 
proving of  the  project  to  establish  a  national 
mint.  Vll.,  Journ.  Cong.,  286.  They  are  as 
follows:  (1)  Because  that  date  just*  precedes 
the  close  of  the  War  of  the  Revolution:  and 
(2)  because  the  date  at  the  same  time  extends 
back  to  a  period  when  all  America  had  come  to 
the  conclusion  that  all  the  paper  currency  in 
circulation  was  utterly  worthless,  and  that 
nothing  was  fit  for  a  standard  of  value  but  gold 
and  silver  coin  fabricated  and  stamped  by  the 
national  authority.  Discussion  upon  the  sub- 
ject was  continued,  and  the  ordinance  was 
passed,  but  the  measure  was  not  put  in  opera- 
tion, as  the  Convention  met  the  next  year,  and 
the  Constitution  was  framed,  adopted,  and  rati- 
fied ;  the  President  and  the  members  of  Congress 
were  elected,  laws  were  passed,  the  judicial  sys- 
tem was  organized,  the  executive  departments 
were  created,  the  revenue  system  established, 
and  provision  was  made  to  execute  the  power 
vested  in  Congress  to  coin  money  and  provide  a 
standard  of  value,  as  ordained  by  the  Consti- 
tution. 

Perfect  consistency  characterizes  the  meas- 
ures of  that  entire  period  in  respect  to  the  mat- 
ter in  question,  and  it  would  be  strange  if  it 
had  been  otherwise,  as  the  whole  series  of  meas- 
ures were,  to  a  very  large  extent,  the  doings  of 
the  same  class  of  men,  whether  the  remark  is 
iipplied  to  the  old  Congress,  or  the  Con\'ention 
which  framed  the  Constitution,  or  to  the  first 
and  second  sections  of  the  new  Congress  which 
passed  the  laws  referred  to  and  put  the  new 
system  of  govemnient  under  the  Constitution 
into  full  operation.  Wise  and  complete  as  those 
laws  were,  still  some  'difiiculties  arose,  [*696 
as  the  several  states-  had  not  adopted  the 
money  unit  of  the  United  States,  nor  the  money 
of  account  prescrilied  by  the  20th  section  of  the 
net  establishing  the  mint.  Such  embarrass- 
ments, however,  were  chiefly  felt  in  the  Federal 
courts,  and  they  were  not  of  long  continuance, 
as  the  several  states,  one  after  another,  in 
pretty  rapid  succession,  adopted  the  new  aye- 
tem  established  by  Congress,  both  as  to  the 
money  unit  and  the  money  of  account.  Virginia, 
Deceml)er  19,  1702,  re-enacted  that  section  in 
the  aH  of  (ingress  without  any  material  alter- 
ation, and  New  Hampshire,  on  the  20th  of  Feb- 
ruary', 1704,  passed  a  similar  law.      13  Hen. 
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Stai.  (Va.)  478;  Laws  (N.  H.)*  240.  Massa 
cbasetts  adopted  the  same  provision  the  next 
year,  and  so  did  Rhode  Island  and  South  Caro- 
lina. 2  Laws  (Mass.),  G57;  Rev.  Laws  (R.  I.), 
p.  319;  5  Stat.  (S.  C),  262.  Georgia  concurred 
on  the  22d  of  February,  1796,  and  New  York  on 
the  27th  of  January,  1797,  and  all  the  other 
states  adopted  the  same  r^ulation  in  the  courbc 
of  a  few  years.  M.  &  C.  Dig.  (Ga.),  33;  3 
Laws  (N.  Y.).  Greenl.  ed.  363.  State  concur- 
rence was  essential  in  those  particulars  to  the 
proper  working  of  the  new  system,  and  it  wa^ 
cheerfully  accorded  by  the  state  legislatures 
without  unnecessary  delay. 

Congress  established  as  the  money  unit  the 
coin  mentioned  in  the  Constitution,  and  the  one 
which  had  been  adopted  as  such  seven  years 
befOTe  in  the  resolve  passed  by  the  Congress  of 
the  Confederation.  Dollars  and  decimals  ot 
dollars  were  adopted  as  the  money  of  account 
by  universal  consent,  as  may  be  inferred  from 
the  unanimity  exhibited  by  the  states  in  fol- 
lowing the  example  of  Congress.  Nothing  re- 
mained for  Congress  to  do  to  perfect  the  new 
system  but  to  execute  the  power  to  coin  money 
and  regulate  the  value  thereof,  as  it  is  clear 
that  the  Constitution  makes  no  provision  for  a 
standard  of  value  unless  the  power  to  establish 
it  is  conferred  by  that  grant. 

Power  to  fix  the  standard  of  weights  and 
measures  is  vested  in  Congress  by  the  Constitu- 
597*]  tion,  in  plain  and  unambiguous  *  terms, 
and  it  was  never  doubted,  certainly  not  until 
within  a  recent  period,  that  the  power  con- 
lenred  to  ooin  money  or  to  fabricate  and  stamp 
eoins  from  gold  and  silver,  which  in  the  consti- 
tutional sense  is  t^e  same  thing,  together  with 
the  power  to  determine  the  fineness,  weight  and 
deaominaticms  of  the  moneys  coined,  was  in- 
tended to  accomplish  the  same  purpose  as  to 
values.  Indubitably  it  was  so  understood  by 
Congress  in  prescribing  the  various  regulations 
contained  in  the  act  establishing  the  national 
minty  and  it  continued  to  be  so  understood  by 
all  branches  of  the  government  —  executive, 
legislative,  and  judicial  —  and  by  the  whole 
people  of  the  United  States,  for  the  period  of 
seventy  years  from  the  passage  of  that  act« 

New  regulations  became  necessary,  and  were 
passed  in  the  meantime,  increasing  slightly  the 
proportion  of  alloy  used  in  fabricating  the  gold 
coins,  but  if  those  enactments  are  carefully  ex- 
amined it  will  be  found  that  no  one  of  them 
contains  anything  inconsistent  in  principle  with 
the  views  here  expressed.  Gold,  at  the  time 
the  act  establishing  the  mint  became  a  law,  was 
valued  fifteen  to  one  as  compared  with  silver, 
but  the  disparity  in  value  gradually  increased, 
and  to  such  an  extent  that  the  gold  coins  began 
to  disappear  from  circulation,  and  to  remedy 
that  evil  Congress  found  it  necessary  to  aug- 
ment the  relative  proportion  of  alloy  by  dimin- 
ishing ^e  required  amount  of  gold,  whether 
pmfe  or  standard.  Eagles  coined  under  that 
act  were  required  to  contain  each  two  hundred 
and  thirty-two  grains  of  pure  gold,  or  two  hun- 
dred and  fifty-eight  grains  of  standard  gold. 
4  Stat,  at  L.  699.  Three  years  later  Congress 
enacted  that  the  standard  for  both  gold  and 
silver  coins  should  thereafter  be  such  that,  of 
one  thousand  parts  by  weight,  nine  hundred 
should  be  of  pure  metal  and  one  hundred  of 
alloy,  by  which  the  gross  weight  of  the  dollar 
was  reduced  to  four  hundred  and  twelve  and  a 
12  Wall. 


half  grains,  but  the  fineness  was  correspond- 
ingly increased,  so  that  the  money  unit  re- 
mained of  the  same  intrinsic  value  as  under  the 
original  act.  Apply  that  rule  to  the  eagle  and 
it  will  be  seen  that  its  gross  weight  would  be 
increased,  as  it  was  in  fact  by  that  act,  but  it 
continued  'to  contain,  as  under  the  pre-  [*598 
ceding  act,  two  hundred  and  thirtj'-two  grains 
of  pure  gold  and  no  more,  showing  conclusively 
that  no  change  was  made  in  the  value  of  the 
coins.      5  Stat,  at  L.  137. 

Double  eii«;les  and  gold  dollars  were  author- 
ized to  be  "struck  and  coined*'  at  the  mint,  by 
the  act  of  !March  3,  1840,  but  the  standard 
established  for  other  gold  coins  was  not 
tlianged  and  the  provision  was  that  the  new 
coins  should  also  be  legal  tender  for  their 
coined  value.      9  Stat,  at  L.  397. 

Fractional  silver  coins  were  somewhat  re- 
duced in  value  by  the  act  of  February  21,  1853, 
Imt  the  same  act  provided  to  the  effect  that  the 
silver  coins  issued  in  conforniitv  thereto  should 
not  be  a  legal  tender  for  any  sum  exceeding  $5, 
showing  that  the  purpose  of  the  enactment  was 
to  prevent  the  fractional  coins,  so  essential  for 
«laily  use,  from  beinjr  hoarded  or  otherwise 
withdrawn  from  circulation.  10  Stat. .at  L. 
160. 

Suppose  it  be  conceded,  however,  that  the 
effect  of  that  act  was  slightly  to  debase  the 
fractional  silver  coins  struck  and  coined  under 
it,  still  it  is  quite  clear  that  the  amount  was 
too  inconsiderable  to  furnish  any  solid  argu- 
ment against  the  proposition  that  the  standard 
of  value  in  the  United  States,  was  fixed  by  the 
Constitution,  and  that  such  was  the  under- 
standing, both  of  the  government  and  of  the 
people  of  the  United  States,  for  a  period  of 
more  than  seventy  years  from-  the  time  the  Con- 
stitution was  adopted  and  put  in  successful 
operation  under  the  laws  of  Congress.  Through- 
out that  period  the  value  of  the  money  unit  was 
never  diminished,  and  it  remains  to-day,  in  re- 
spect to  value,  what  it  was  when  it  was  defined 
in  the  act  establishing  the  mint,  and  it  is  safe 
to  affirm  that  no  one  of  the  changes  made  in  the 
other  coins,  except,  perhaps,  the  fractional  sil- 
ver coins,  ever  extended  one  whit  beyond  the 
appropriate  limit  of  Constitutional  regulation. 

Treasury  notes,  called  United  States  notes, 
were  authorized  to  be  issued  by  the  act  of  Feb- 
ruary 25,  1862,  to  the  amount  of  $150,000,000, 
on  the  credit  of  the  United  States,  but  they 
were  not  to  bear  interest,  and  were  to  be  made 
'payable  to  bearer  at  the  Treasury.  [*599 
They  were  to  be  issued  by  the  Secretary  of  the 
Treasury,  and  the  further  provision  was  that 
the  notes  so  issued  should  be  lawful  money  and 
legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties 
on  imports  and  interest  upon  bonds  and  notes 
of  the  United  States,  which  the  act  provides 
"shall  be  paid  in  coin."  12  Stat,  at  L.  345. 
Subsequent  acts  passed  for  a  similar  purpose 
also  except  "certificates  of  indebtedness  and  of 
deposit,"  but  it  will  not  be  necessary  to  refer 
specially  to  the  other  acts,  as  the  history  of  that 
legislation  is  fully  given  in  the  prior  decision 
of  this  court  upon  the  same  subject.  Hepburn 
V.  Grisicold,  8  Wall.  618,  19  L.  ed.  524;  12  Stat 
at  L.  370,  532,  710,  822. 

Strictly  examined,  it  is  doubtful  wnether 
either  of  the  cases  before  the  court  present  any 
such  questions  as  those  which  have  been  dis- 
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cusaed  in  the  opinion  of  the  majority  of  the 
court  just  read ;  but  suppose  they  do,  which  is 
not  admitted,  it  then  becomes  necessary  to  in- 
quire in  the  first  place  whether  those  questions 
are  not  closed  by  the  recorded  decisions  of  this 
court.  Two  questions  are  examined  in  the 
opinion  of  the  majority  of  the  court:  (1) 
Whether  the  Legal  Tender  Acts  are  constitu- 
tional as  to  contracts  made  before  the  acts 
were  passed;  (2)  whether  they  are  valid  if  ap- 
plied to  contracts  made  since  their  passage. 

Assume  that  the  views  here  expressed  are 
correct,  and  it  matters  not  whether  the  contract 
was  made  before  or  after  the  act  of  Congress 
was  passed,  as  it  necessarily  follows  that  Con- 
gress cannot,  under  any  circumstances,  make 
paper  promises  of  any  kind  a  legal  tender  in 
payment  of  debts.  Prior  to  the  decision  just 
pronounced  it  is  conceded  that  the  second  ques- 
tion presented  in  the  record  was  never  deter- 
mined by  this  court,  except  as  it  is  involved  in 
the  first  question,  but  it  is  admitted  by  the 
majority  of  the  court  that  the  first  question, 
that  is,  the  question  whether  the  acts  under  con- 
sideration are  constitutional  as  to  contracts 
nuide  before  their  passage,  was  fully  presented 
600*1  in  the  case  of  Hepburn  v.  ^Griswold, 
and  that  the  court  decided  that  an  act  of  Con- 
gress making  mere  paper  promises  to  pay  dol- 
lars a  legal  tender  m  payment  of  debts  previ- 
ously contracted,  is  unconstitutional  and  void. 

Admitted  or  not,  it  is  as  clear  as  an>i;hing 
in  legal  decision  can  be  that  the  judgment  of 
the  court  in  that  case  controls  the  first  ques- 
tion presented  in  the  cases  l)efore  the  court,  un- 
fes.-^  it  be  held  that  the  judgment  in  that  case 
was  given  for  the  wrong  party  and  that  the 
opinion  given  by  the  Chief  Justice  ouglit  to  be 
overruled. 

Attempt  is  made  to  show  that  the  second 
question  is  an  open  one,  but  the  two,  in  my 
judgment,  involve  the  same  considerations,  as 
Congress  possesses  no  other  power  upon  the 
subject  than  that  which  is  derived  from  the 
grant  to  coin  money,  regulate  the  value  thereof 
and  of  foreign  coin.  By  that  remark  it  is  not 
meant  to  deny  the  proposition  that  Congress  in 
executing  the  express  grants  may  not  pass  all 
laws  which  shall  be  necessary  and  })roper  for 
carrying  the  same  into  execution,  ns  provided 
in  another  clause  of  the  same  section  of  the 
Constitution.  Much  consideration  of  that  topic 
is  not  required,  us  the  discussion  was  pretty 
nearly  exhausted  by  the  Chief  Justice  in  the 
case  of  Hvpbuni  v.  ^Gristcold,  8  Wall.  614,  625, 
in  L.  ed.  .3*23,  520,  which  arose  under  the  same 
net  and  in  which  he  gave  the  opinion.  In  that 
cji«o  the  contract  bore  date  prior  to  the  passage 
of  tht*  law,  and  he  sliowed  conclusively  that  it 
could  never  be  necessary  and  proper,  within  the 
njf'sming  of  the  Constitution,  that  Congress,  in 
executing  any  of  the  express  powers,  should 
pass  hnvs  to  compel  a  creditor  to  accept  paper 
promises  as  fulfilling  a  contract  for  the  pa^^nent 
of  nn)ney  expressed  in  dollars.  Obviously  the 
decision  was  confincfl  to  the  case  before  the 
court,  but  I  am  of  the  opinion  that  the  same 
rule  must  be  applied  whether  the  contract  was 
made  before  or  after  the  passage  of  the  law, 
as  the  contract  for  the  payment  of  money,  ex- 
pressed in  dollars,  is  a  contract  to  make  the 
pajment  in  such  money  as  the  Constitution 
recognizes  and  establishes  as  a  standard  of 
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value.  Money  •values  can  no  more  be  [•601 
measured  without  a  standard  of  value  than  di^ 
tances  without  a  standard  of  extent,  or  quan- 
tities without  a  st-andard  of  weights  or  meas- 
ures; and  it  is  as  necessary  that  there  should 
be  a  money  unit  as  that  there  should  be  a  unit 
of  extent,  or  of  weight,  or  quantity.  7  Jeff. 
Works,  472;  22  Financial  Pamph.-  417;  Hor- 
ner's Bullion  Rep. 

Credit  currency,  whether  issued  by  the  states 
or  the  United  States,  or  by  private  corporations 
or  individuals,  is  not  recognized  by  the  Consti- 
tution as  a  standard  of  value,  nor  can  it  be 
made  such  by  any  law  which  Congress  or  the 
states  can  pass,  as  the  laws  of  trade  are 
stronger  than  any  legislative  enactment.  Com- 
merce requires  a  standard  of  value,  and  all  ex- 
perience warrants  the  prediction  that  commerce 
will  have  it,  whether  the  United  States  agree  or 
disagree,  as  the  laws  of  commerce  in  that  re- 
spect are  stronger  than  the  laws  of  any  single 
nation  of  the  commercial  world.  McCullock, 
Com.  Die.  (ed.  of  186®),  330.  Values  cannot 
be  measured  without  a  standard  any  more  than 
time  or  duration,  or  length,  surface,  or  solidity, 
or  weight,  gravity,  or  quantity.  Something  in 
every  such  case  must  be  adopted  as  a  unit 
which  bears  a  knoA^n  relation  to  that  which  is 
to  be  measured,  as  the  dollar  for  values;  the 
hour  for  time  or  duration:  the  foot  of  twelve 
inches  for  length;  the  yard  for  cloth  measure; 
the  square  foot  or  yard  for  surface;  the  cubic 
foot  for  solidity;  the  gallon  for  liquids,  and  the 
pound  for  weights;  the  pound  for  avoirdupois 
being  used  in  most  commercial  transactions 
and  the  pound  troy  "for  weighing  gold' and  sil- 
ver and  precious  stonos,  except  diamonds."  2 
Bouv.  Die,  648;  7  Jeff.  Works,  472;  1  Jeff. 
Corr.,  133. 

l.'n restricted  power  "to  fix  the  standard  of 
weights  and  measures"  is  vested  in  Congress, 
but  until  recently  Congress  had  not  enacted  any 
general  regulations  in  execution  of  that  power. 
4  Stat,  at  L.  278;  5  Stat,  at  L.  133;  14  Stat,  at 
L.  330.  Regulations  upon  the  subject  existed 
in  the  states  at  the  adoption  of  the  Constitu- 
tion, the  same  as  those  *which  prevailed  [*602 
at  that  time  in  the  parent  country,  and  Judge 
Story  says  that  the  understanding  was  that 
those  regulntions  remained  in  f\ill  force,  and 
that  the  states,  until  Congress  should  legislate, 
jmsses.sed  the  power  to  fix  their  outi  weights 
and  measures.  2  Story,  Const.  (3d  ed.), 
§  1122;  Pvawle.  Const.,  102;  Cooley,  Const., 
.596;  Pomeroy,  Const.,  263. 

Power  to  coin  money  j»nd  regulate  the  valu- 
of  domestic  and  foreign  coin  was  vested  in  the 
national  government  to  produce  unifonnity  of 
value  and  to  prevent  the  embarrassments  of  a 
perpetuallv  fluctuating  and  variable  currency. 
2  Story,  Const.,  %  1122. 

Money,  says  the  same  commentator,  is  the 
universal  medium  or  common   standard  by   sl 
comparison  with  which  the  value  of  all   mer- 
chandise   may    be    ascertained;    and    he    alno 
speaks  of  it  as  "a  sign  which  represents  the  re« 
spective  valued  of  all  other  commodities."      2 
Story,  Const.,  §  1118.     Sucli  a  power,  that  is,  th<» 
power  to  coin  money,  he  adds,  is  one  of  the  ordi- 
nary prerogatives  of  sovereignty,  and  is  almos-t 
universally   exercised    in   order   to   preserve    sl 
proi)er  circulation  of  good  coin  of  a  known  value 
in  the  home  market.     Mill,  Polit.  Eron..  2!I4. 
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Interests  of  such  magnitude  and  pervading 
importance  as  those  involved  in  providing  lor 
a  uniform  standard  of  value  throughout  the 
Union  were  manifestly  entitled  to  the  protec- 
tion of  the  national  authority,  and  in  view  of 
the  evils  experienced  for  the  want  of  such  a 
standard  during  the  war  of  the  Revolution, 
when  the  country  was  inundated  with  floods  of 
depreciated  paper,  the  members  of  the  Conven- 
tion who  framed  the  Constitution  did  not  hesi- 
tate to  confide  the  power  to  Congress  not  only 
to  coin  money  and  regulate  the  value  thereof, 
but  also  the  power  to  regulate  the  value  of  for- 
eign coin,  which  was  denied  to  the  Ccmgress  of 
the  Confe<leration.  2  Phil.  Paper  Cur.  136;  9 
Jeff.  Works,  264,  280 ;  6  Sparks,  Wash.  Letters, 

821. 

Influenced  by  tliesc  considerations  and  others 
603*]  expressed  'in  the  opinion  of  the  Chief 
Justice,  this  court  decided  in  the  case  referred 
to,  that  the  act  of  Congrons  making  the  notes 
in  question  "lawful  money  and  a  legal  tender  in 
payment  of  debts"  could  not  be  vindicated  as 
necesnary  and  proper  means  for  carrying  into  ef- 
fect the  power  vested  in  Congress  to  coin  money 
and  regulate  the  value  thereof,  or  any  other 
express  power  vested  in  Congress  under  the 
Constitution.  Unless  that  case,  therefore,  is 
overruleil,  it  Is  clear,  in  my  judgment,  that  both 
the  cases  before  the  court  are  controlled  by  that 
decision.  Controversies  determined  bv  the  Su- 
preme Court  are  finally  and  conclusively  settled, 
as  the  decisions  are  numerous  that  the  court 
cannot  review  and  reverse  their  own  judgments. 
SibhaJd  V.  17.  8,  12  Pet.  492;  Waah.  Bridge  Co, 
V.  Steioart,  3  How.  424 ;  Peck  v.  Sandereon,  18 
How.  42,  15  L.  ed.  262;  Noonan  v.  Bradley, 
ante,  279. 

But  where  the  parties  are  different,  it  is  said 
the  court,  in  a  subsequent  case,  may  overrule  a 
former  decision,  and  it  must  be  admitted  that 
the  proposition,  in  a  technical  point  of  view,  is 
correct.  Such  examples  are  to  be  found  in  the 
reported  decisions  of  the  court,  but  they  are  not 
numerous,  and  it  seems  clear  that  the  number 
ought  never  to  be  increased,  especially  in  a  mat- 
ter of  so  much  importance,  unless  the  error  is 
plain  and  upon  the  clearest  convictions  of  ju- 
dicial duty. 

Judgment  was  rendered  for  the  plaintiff  in 
that  case  on  the  17th  of  September,  1864,  in 
the  highest  court  of  the  state,  and  on  the  23d 
of  June  in  the  succeeding  year  the  defendants 
sued  out  a  writ  of  error,  and  removed  the  cause 
into  this  court  for  re-examination.  Grisicold 
V.  Hepburn,  2  Duv.  20.  Vnder  the  regular  call 
of  the  docket  the  case  wais  first  argued  at  the 
December  term,  1867,  but  at  the  suggestion  of 
the  Attorney  General  an  order  was  passed  that 
it  be  re-ai;(f.icd,  and  the  case  was  accordingly 
continued  for  that  purpose.  Able  counsel  ap- 
peared at  the  next  term,  and  it  was  again  elab- 
orately argued  on  both  sides.  Four  or  five 
other  cases  were  also  on  the  calendar,  supposed 
at  that  time  to  involve  the  same  constitutional 
604*]  ^questions,  and  thoHe  cases  were  also 
argued,  bringing  to  the  aid  of  the  court  an  un- 
usual array  of  counsel  of  great  learning  and 
eminent  abilities.  Investigation  and  delibera- 
tion followed:  authorities  were  examined,  and 
oft  rep<'ated  consultations  among  the  jiiHtices 
ensued,  and  the  cii^e  was  hehl  under  advise- 
ment as  long  as  necessary  to  the  fullest  exam- 
ination by  all  the  justices  of  the  court,  liefore 
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the  opinion  of  the  court  was  delivered.  By  law 
the  Supreme  Court  at  that  time  consisted  of 
the  Chief  Justice  and  seven  associate  justices, 
the  act  of  Congress  having  provided  that  no 
vacancy  in  the  office  of  associate  justice 
should  be  filled  until  the  number  should  be  re- 
duced to  six.  14  Stat,  at  L.  209.  Five  of  the 
number,  including  the  Chief  Justice,  concurred 
in  the  opinion  in  that  case,  and  the  judgment 
of  the  state  court  was  aflirmed,  three  of  the  as- 
sociate justices  dissenting.  Since  that  time  one 
of  the  justices  who  concurred  in  that  opinion 
of  the  court  has  resigned,  and  Congress  having 
increased  the  number  of  the  associate  justices 
to  eight,  the  two  cases  before  the  court  have 
been  argued,  and  the  result  is  that  the  opinion 
deliverwl  in  the  former  case  is  overruled,  five 
justices  concurring  in  the  present  opinion  and 
four  dissenting.  Five  justices  coneurre<l  in  the 
first  opinion,  and  five  have  overruled  it.  16 
Stat,  at  L.  44.  Persuaded  that  the  first  opinion 
was  right,  for  the  reasons  already  assigned,  it 
is  not  possible  that  T  should  concur  in  the  sec- 
ond, even  if  it  were  true  that  no  other  reasons 
of  any  weight  could  be  given  in  support  of  the 
judgment  in  the  first  case,  and  that  the  con- 
clusion there  reached  must  stand  or  fall  with- 
out any  other  support.  Many  other  reasons, 
however,  may  be  invoked  to  fortify  that  conclu- 
sion, equally  persuasive  and  convincing  with 
those  to  which  reference  has  been  made. 

All  writers  upon  political  economy  agree  that 
monev  is  the  universal  standard  of  value,  and 
the  measure  of  exchange,  foreign  and  domestic, 
and  that  the  power  to  coin  and  regulate  the 
value  of  money  is  an  essential  attribjite  of  na- 
tional sovereignty.  Goods  and  chattels  were 
directly  bartered  •one  for  another,  when  ["GOS 
the  division  of  labor  was  first  introduced,  but 
gold  and  silver  were  adopted  to  ^^erve  the  pur- 
pose of  exchange  by  the  tacit  concurrence  of  all 
nations  at  a  very  early  period  in  the  history  of 
commercial  transactions.  Walker's  Science  of 
Wealth,  127.  Commodities  of  various  kinds 
were  used  as  money  at  different  periods  in  dif- 
ferent countries,  but  experience  soon  showed 
the  commercial  nations  that  gold  and  silver 
embodied  the  qualities  desirable  in  money  in  a 
much  greater  degree  than  any  other  known  com- 
modity or  substance.  1  Smith's  Wealth  of  Na- 
tions, 35.  Daily  experience  shows  the  truth  of 
that  proposition,  and  supersedes  the  necessity 
of  any  remarks  to  enforce  it,  as  all  admit  that 
a  commodity  to  serve  as  a  standard  of  value 
and  a  medium  of  exchange  must  be  easily  divis- 
ible into  small  portions:  that  it  must  admit  of 
being  kept  for  an  indefinite  period  without  de- 
teriorating; that  it  must  possess  great  value 
in  small  bulk,  and  be  capable  of  lieing  easily 
transported  from  place  to  place;  that  a  given 
denomination  of  money  should  always  be  equal 
in  weight  and  quality^  or  fineness  to  other 
pieces  of  money  of  the  same  denomination,  and 
that  its  value  should  be  the  same  or  as  little 
subject  to  variation  as  possible.  McCullock's 
Com.  Diet.  (ed.  1869)  894;  Mill's  Pol.  Econ. 
294;  7  Jeff.  Works,  490.  Such  qualities,  all 
agree,  are  united  in  a  much  greater  degree  in 
gold  and  silver  than  in  any  other  known  com- 
modity, which  was  as  well  known  to  the  mem- 
bers of  the  convention  who  frame<l  the  Consti- 
tution as  to  any  body  of  men  since  assembled, 
and  intrusted  to  any  extent  with  the  public  af- 
fairs.   They  not  only  knew  that  the  monev  of 
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Um?  coijuiiorcial  world  was  gold  nnd  silver,  but 
llu'V  alno  know,  from  bitter  experience,  that 
paper  promises,  whether  issued  by  the  states  or 
United  States,  were  utterly  worthless  as  a 
standard  of  value  for  any  practical  purpose. 

Evidence  of  the  truth  of  these  remarks,  of 
the  most  convincing  character,  is  to  be  found 
in  the  published  proceedings  of  that  conven- 
tion. Debate  upon  the  subject  first  arose  when 
nn  amendment  was  proposed,  to  prohibit  the 
606*]  states  'from  emitting  bills  of  credit  or 
making  anything  but  gold  and  silver  coin  n 
tender  in  payment  of  debts,  and  from  the  char- 
acter of  that  debate,  and  tlie  vote  on  the  amend- 
ment, it  became  apparent  that  paper  money 
had  but  few,  if  any,  friends  in  the  Convention. 
3  Mad.  Papers,  1442.  Article  seven  of  the  draft 
of  the  Constitution,  as  reported  to  the  Conven- 
tion, contained  the  clause,  "and  emit  bills  on 
the  credit  of  the  United  States,"  appended  to 
the  grant  of  power  vested  in  Congress  to  bor- 
row money,  and  it  was  on  the  motion  to  strike 
out  that  clause  that  the  principal  discussion  in 
rospect  to  paper  money  took  place.  Mr.  Madi- 
siiii  iiKinired  if  it  woitld  not  be  sufficient  to  pro- 
hibit the  making  of  such  bills  a  tender,  as  that 
woulil  ivinuvi'  tlie  temptation  to  emit  them  witlt 
unjust  views.  Promissory  notes,  he  said,  in 
that  shape,  that  is,  when  not  a  tender,  "may  in 
80uie  emergencies  be  best."  Some  were  willing 
to  acquiesce  in  the  modification  suggested  by 
Mr.  Madison,  but  Mr.  Morris,  who  submitted 
the  motion,  objected,  insisting  that  if  the  mo- 
tion prevailed  there  would  still  be  room  left 
for  the  notes  of  a  responsible  minister,  which, 
as  he  said,  "would  do  all  the  good  without  the 
mischief."  Decided  objections  were  advanced  by 
Mr.  Ellsworth  who  said  he  thought  the  moment 
u  favorable  one  "to  shut  and  bar  the  door 
against  paper  money;"  and  others  expressed 
their  opposition  to  the  clause  in  equally  decis- 
ive language,  even  saying  that  they  would 
sooner  see  the  whole  plan  rejected  than  retain 
the  three  words,  "and  emit  bills."  Suffice  it  to 
say,  without  reproducing  the  discussion,  that 
the  motion  prevailed — nine  states  to  two — and 
the  clause  was  stricken  out  and  no  attempt 
was  ever  made  to  restore  it.  Paper  money,  as 
legal  tender,  had  few  or  no  advocates  in  the 
Convention,  nnd  it  never  had  more  than  one 
open  advocjite  throughout  the  period  the  Con- 
Htitution  was  under  discussion  either  in  the 
Convention  which  framed  it,  or  in  the  con- 
ventions of  the  states  where  it  was  ratified. 
Virginia  voted  in  the  afiirmative  on  the  motion 
to  strike  out  that  clause,  Mr.  Madison  l)eing 
607*1  satisfied  that  if  the  motion  prevailed  'it 
would  not  have  the  elTcct  to  disable  the  govern- 
ment from  the  use  of  Treasury  notes,  ami  being 
himself  in  favor  of  cutting  "off  the  pretext  for 
a  paiKM*  currency,  and  ])articularly  for  making 
the  bills  a  tender,  either  for  public  or  private 
debts."  3  Mad.  Pajms,  1344;  5  Elliott,  Debates, 
434,  485. 'When  the  draft  for  the  Constitution 
was  reported,  the  clause  prohibiting  the  states 
from  making  anything  but  gold  and  silver  a 
tender  in  payment  of  debts  contained  an  ex- 
ception, "in  case  Congress  consented;"  but  the 
Convention  struck  out  the  exception,  and  made 
the  prohibition  absolute,  one  of  the  members 
remarking  that  it  was  a  favorable  moment  to 
crush  out  paper  money,  and  all  or  nearly  all  of 
the  Conv.Mition  seemed  to  concur  in  the  senti- 
ment. 2  I'urt.  Hist.  Const.  3G4. 
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Contemporaneous  acts  are  certainly  evidence 
of  intention,  and  if  so,  it  is  difficult  to  see  what 
more  is  needed  to  show  that  the  members  of 
that  Convention  intended  to  withhold  from  the 
states  and  from  the  United  States,  all  power 
to  make  anything  but  gold  and  silver  a  stand- 
ard of  value,  or  a  tender  in  payment  of  debts. 
Equally  decisive  proof  to  the  same  effect  is 
found  m  the  debates  which  subsequently  occur- 
red in  the  conventions  of  the  several  states,  to 
which  the  Constitution,  as  adopted,  was  sub- 
mitted for  ratification.  1  Ell.  Deb.  492;  2  Ibid. 
486;  4  Ibid,  184;  Ibid.  334,  336;  3  Ibid.  290, 
472,  478 ;  1  Ibid.  36©,  370.  Mr.  Martin  thought 
that  the  states  ought  not  to  be  totally  deprived 
of  the  right  to  emit  bills  of  credit,  but  he  says 
"that  the  Convention  was  so  smitten  with  the 
paper  money  dread  that  they  insisted  that' the 
prohibition  should  be  absolute."  1  Ell.  Deb. 
376. 

Currency  is  a  word  much  more  comprehen- 
.;ive  than  the  word  "money,"  as  it  may  include 
bank-bills  and  even  bills  of  exchange,  as  well  as 
coins  of  gold  and  silver,  but  the  word  "money,*" 
as  employed  in  the  grant  of  power  under  con- 
sideration, means  the  coins  of  gold  and  silver 
fabricated  and  stamped  as  required  by  law, 
which,  by  virtue  of  their  intrinsic  value  as 
universally  acknowledged  and  their  official  ori- 
gin, become  the  medium  of  exchange  and  the 
standard  'by  which  all  other  values  are  [•608 
expressed  and  discharged.  Support  to  the  prop- 
osition that  the  word  " money, ^  as  employed  m 
that  clause,  was  intended  to  be  used  m  the 
sense  here  supposed,  is  also  derived  from  the 
language  employed  in  certain  numbers  of  the 
Federalist,  which,  as  is  well  known,  were  vrrit- 
ten  and  published  during  the  period  the  ques- 
tion whether  the  states  would  ratify  the  tJon- 
stitution  was  pending  in  their  several  conven- 
tions. Such  men  as  the  writers  of  those  essays 
never  could  have  employed  such  language  if 
they  had  entertained  the  remotest  idea  that 
Congress  possessed  the  power  to  make  paper 
promises  a  legal  tender.  Federalist,  No.  44, 
p.  207;  Ibid.  No.  42,  p.  197. 

Like  support  is  also  derived  from  the  lan- 
guage of  Mr.  Hamilton  in  his  celebrated  report 
recommending  the  incorporation  of  a  national 
bank.   He  first  states  the  objection  to  the  pro- 
posed measure  that  banks  tend  to  banish   the 
gold  and  silver  of  the  country;   and  secondly 
he  gives   the  answer  to  that  objection   made 
by  the  advocates  of  the  bank,  that  it  is  imma- 
terial what  serves  the  purpose  of  money,  and 
then  says  that  the  answer  is  not  entirely  satis- 
factory, as  the  permanent  increase  or  oecrense 
of  the  precious  metals  in  a  country  can  hardly 
ever    be   a    matter    of    indiflTerence.      "As    the 
commodity  taken   in   lieu   of   every   other,    it 
(coin)  is  a  species  of  the  most  effective  wealth, 
and  as  the  money  of  the  world  it  is  of  great  con- 
cern to  the  state  that  it  possesses  a  sufficiency 
of  it  to  face  any  demands  which  the  protection 
of  its  external  interests  may  create.       He   fa- 
vored the  incorporation  of  a  national   bank, 
with  power  to  issue  bills  and  notes  payable  on 
demand  in  gold  and  silver,  but  he  expressed 
himself  as  utterly  opposed  to  paper  emissions 
by  the  United  States,  characterising  them  as  so 
liable  to  abuse  and  even  so  certain  of  bein|^ 
abused  that   the  government  ought  never    to 
trust  itself  "with  the  use  of  so  se<luci?i«y   an«l 
dangerous  an  element."   Hist.  U.  8.  Hank.   2), 
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24,  32.  Opposed  as  he  was  to  paper  emissions 
by  the  United  States,  under  any  circumstances, 
it  is  past  belief  that  he  could  ever  have  con- 
609*]  curred  in  the  proposition  to  make  *8uoh 
emissions  a  tender  in  payment  of  debts,  either 
as  a  member  of  the  Convention  which  framed 
the  Constitution  or  as  the  head  of  the  Treasury 
Department.  Treasury  notes,  however,  have 
repeatedly  been  authorized  by  Congress,  com- 
mencing with  the  act  of  30th  June,  1812,  but 
it  was  never  supposed,  before  the  time  when  tho 
several  acts  in  question  were  passed,  that  Con- 
gress could  make  such  notes  a  legal  tender  in 
ryment  of  debU.  2  Stat,  at  L.  766 :  3  Stat,  at 
100.  Such  notes,  it  was  enacted,  should  be 
received  in  payment  of  all  duties  and  taxes  laid, 
nnd  in  payment  for  public  lands  sold  by  the 
Federal  authority.  Provision  was  also  made 
in  mo!*t  or  all  of  the  acts  that  the  t^vc^etary  of 
tlie  Treasury',  with  the  approbation  of  the  Pres- 
ident, might  cause  Treasury  notes  to  be  issued 
at  the  par  value  thereof  in  payment  of  st»rvices, 
of  supplies,  or  of  debts  for  which  the  TnittHl 
States  were  or  might  be  answerable  by  law,  to 
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accept  the  same  in  payment,  but  it  never  oc 
curred  to  the  legislators  of  that  day  that  such 
notcK  could  be  made  a  legal  tender  in  discharge 
of  such  indebtedness,  or  that  the  public  cre<l- 
itor  fould  Im?  compelled  to  accept  them  in  pay- 
ment of  his  just  demands.  3  Stat,  at  L.  315. 

Financial  embarrassments,  second  only  in 
their  disastrous  consequences  to  those  which 
priKtHli'd  the  adoption  of  the  Constitution, 
arose  toward  the  close  of  tlie  last  war  with 
Great  Britain,  and  it  is  matter  of  historv  that 
those  embarrassments  were  too  great  and  per- 
vading to  be  overcome  by  the  use  of  Treasury 
notes  or  any  other  paper  emissions  without  a 
specif  Imsis.  Expedients  of  various  kinds  were 
«ujfff«'st«l,  but  it  never  occurred  either  to  the 
Kxecutiv«»  or  to  Congress  that  a  remedy  could 
be  found  by  making  Treasury  notes,  as  then 
authorized,  n  h'gal  tender,  and  the  result  was 
that  tin*  soo«md  Bunk  of  the  United  Stat«»s  was 
incorporati'd.  3  Stat,  at  L.  2fi6.  Pa|KM-  eur- 
Tencv,  it  mnv  l>e  stiid,  was  authorize<l  l)v  that 
act,  whioh  is  undoubtedly  true:  and  it  is  also 
true  that  the  bills  or  notes  of  the  bank  were 
made  receivable  in  all  paym<»nts  to  the  I'nited 
610*J  Stales,  if  the  same  were  at  the  time  *pay- 
ahh*  on  (lenian<l,  but  the  act  providtnl  that  the 
eor|)oration  should  not  refuse,  under  a  heavy 
IHMialty.  the  payment  in  gold  and  silver  of  any 
of  its  notes,  bills  or  obligations,  nor  of  any 
iiHHieys  received  upon  deposit  in  tlie  l>ank  or  in 
any  of  its  offices  of  discount  and  de|>osit. 

S«'rious  attempt  is  made,  strange  to  say,  to 
fortify  the  proposition  that  the  acts  in  ques- 
tion are  constitutional,  from  the  fact  that  Con- 
pr«'ss,  in  providing  for  the  use  of  Tn»asury 
notes  and  in  granting  the  charters  to  the  re- 
fip<>ctive  national  banks,  made  the  notes  and 
bills  receivable  in  payment  of  duties  and  taxes, 
hut  the  answer  to  the  suggestion  is  so  obvious 
that  it  is  hardly  necessary  to  pause  to  suggest 
its  refutation.  Sletropolitan  Bank  v.  Van  Dyck, 
27  X.  V.  400.  Creditors  may  exact  gold  and 
silver  or  they  may  waive  the*  right  to  require 
such  money,  nnd  accept  credit  currency,  or 
comnio<lities  other  than  gold  and  silver,  and 
the  Vnited  States,  ns  cretlitors  or  in  the  exercise 


duties,  imposts  and  excises,  may,  if  they  see 
lit,  accept  the  Treasury  uQtes  or  bank-bills  in 
such  payments  as  substitutes  for  the  oonstitu- 
tional  currency.  Further  discussion  of  the 
proposition  is  unnecessary,  as  it  is  plainly  des- 
titute of  any  merit  whatever.  4  Web.  Works, 
271 ;  Thomdike  ▼.  U.  8.  2  Mass.  18. 

Resort  was  also  had  to  Treasury  notes  in  the 
revulsion  of  1837,  and  during  the  war  with 
Mexico,  and  also  in  the  great  revulsion  of  18i)7, 
but  the  new  theory  that  Congress  could  make 
Treasury  notes  a  legal  tender  was  not  even  sug- 
gested, either  by  the  President  or  by  any  mein- 
l>er  of  Congress.  5  Stat,  at  L.  201 ;  5  Stat,  at 
L.  400;  ft  Stat,  at  L.  118;  11  Stat,  at  L.  257. 

Seventy  years  are  includeil  in  this  review, 
even  if  the  computation  is  only  carried  back  to 
the  passage  of  the  act  establishing  the  mint, 
and  it  is  clear  that  there  is  no  trace  of  any  a«t, 
executive  or  legislative,  witliin  that  period, 
which  ntTords  tite  slightest  support  to  the  new 
constitutional  theory  that  Congress  can  by  law 
constitute  paper  emissions  a  lender  in  payment 
of  debts.     Even  Washington,  the  father  of  our 


ment  of  debts  contractetl  before  the  War  of 
Independence,  and  the  proof  •is  full  to  f*611 
the  point  that  Hamilton,  as  well  tis  JelTerson 
and  Madison,  was  op|>osetl  to  paper  emissions 
by  the  national  authority.  2  Phil.  Paper  Cur. 
1*35;  ()  Sparks'  Wash.  Letters,  321. 

SuHieient,  also,  is  recorde<l  in 'the  reports  of 
the  decisions  of  this  court  to  show  that  the 
court,  from  the  organization  of  the  judicial 
system  to  the  <lay  when  the  jutlgments  in  the 
cases  before  the  court  were  announced,  held 
opinions  utterly  opiM>s(Hl  to  such  a  construction 
of  the  Constitution  as  would  authorize  Congress 
to  make  paper  promises  a  legal  tender  as  be- 
tween debtor  and  creditor.  Throughout  tliat 
period  the  doctrine  of  the  court,  has  l>een  and 
still  is,  unles>  the  opinion  of  the  court  just 
read  constitutes  an  exception,  that  the  govern- 
ment of  the  United  States,  as  ordained  and 
establishe<l  by  the  Constitution,  is  a  govern- 
ment of  enumerated  |>owers;  that  all  the  |iow- 
ers  not  delegjited  to  the  United  States  by  the 
Constitution,  nor  prohibiteil  by  it  to  the  stat4*s, 
are  reserveil  to  the  states  respectively  or  to  the 
people;  that  every  |>ower  vested  in  the  Fe<ieral 
government  under  the  (Constitution  is  in  its 
nature  sovereign,  and  that  Congress  may  pass 
all  laws  necessary  and  pro|K'r  to  carry  the  same 
into  execution;  or,  in  other  words,  that  the 
power  being  sovereign  includes,  by  force  of  the 
term,  the  requisite  means,  fairly  applicable  to 
the  attainment  of  the  contemplaiiHl  end,  which 
are  not  precluded  by  restrict i/»ns  or  exceptions 
expressed  or  necessarily  impliiMl,  and  not  con- 
trary to  the  essential  ends  of  }K)litical  society 
Hist.  U.  S.  Bunk,  95. 

Definitions  slightly  diflferent  have  been  given 
by  dilTerent  jurists  to  the  words  "necessary  and 
proper"  employed  in  the  clause  of  the  Constitu- 
tion conferring  upon  Congress  the  power  to 
pass  laws  for  carrying  the  express  grants  of 
power  into  execution,  but  no  one  ever  pretended 
that  a  construction  or  definition  could  be  sus- 
tained that  the  general  clause  would  authorize 
the  employment  of  such  means  in  the  execntion 
of  one  expr(>ss  grant  as  would  practically 
nullify  another  or  render  another  ut-  [*612 
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sary  that  Mr.  Hamilton  should  examine  that 
phrase  at  a  very  early  period  after  the  Constitu- 
tion was  adopted,  and  the  defioition  he  ^ve  to 
it  is  as  follows:  "All  the  means  requisite  and 
fairly  applicable  to  the  attainment  of  the  end 
of  such  power  which  are  not  precluded  by  re- 
strictions and  exceptions  specified  in  the  Ckm- 
stitution,  and  not  contrary  to  the  essential  ends 
of  political  society."  Twenty-five  years  later 
the  question  was  examined  by  the  Supreme 
Court  and  authoritatively  settled,  •the  Chief 
Justice  givinff  the  opinion.  His  words  were: 
"Let  the  end  be  legitimate ;  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited  but 
consistent  with  the  letter  and  spirit  of  the 
Constitution,  are  constitutional.'*  MoCuUoch 
T.  Maryland,  4  Wheat.  421. 

Substantially  the  same  definition  was  adopted 
by  the  present  Chief  Justice  in  the  former  case, 
in  whicn  he  gave  the  opinion  of  the  court,  and 
there  is  nothing  contained  in  the  Federal  reports 
giving  the  slightest  sanction  to  any  broader 
definition  of  those  words.  Take  the  definition 
given  by  Mr.  Hamilton,  which,  perhaps,  is  the 
broadest,  if  there  is  any  difference,  and  still  it 
is  obvious  that  it  would  give  no  countenance 
whauiver  to  the  theory  that  Congress,  in  pass- 
ing a  law  to  execute  one  express  grant  oi  the 
Constitution,  could  authorize  means  which 
would  nullify  another  express  grant,  or  render 
it  nugatory  for  the  attainment  of  the  end  which 
the  fraroers  of  the  Constitution  intended  it 
should  accomplish. 

Authority  to  coin  money  was  vested  in  Con- 
gress; to  provide  a  permanent  national  stand- 
ard of  value,  everywhere  the  same,  and  subject 
to  no  variation  except  what  Congress  shall 
make  under  the  power  to  regulate  the  value 
thereof;  and  it  is  not  possible  to  affirm,  with 
any  hope  that  the  utterance  will  avail  in  the 
argument,  that  the  power  to  coin  monev  is  not 
an  express  power,  and  if  those  premises  are 
613*]  ^conceded,  it  cannot  be  shown  that  Con- 
gress can  so  expand  any  other  express  power 
by  implication  as  to  nullify  or  deffeat  the  great 
purposes  which  the  power  to  coin  money  and 
establish  a  standard  of  value  was  intended  to 
accomplish. 

Government  notes,  it  is  conceded,  may  be 
issued  as  a  means  of  borrowing  money,  bemuse 
the  act  of  issuing  the  notes  may  be  and  often 
is  a  requisite  means  to  execute  the  granted 
power,  and  being  fairly  applicable  to  the  attain- 
ment of  the  end,  the  notes,  as  means,  may  be 
employed,  as  they  are  not  precluded  by  any 
restrictions  or  exceptions,  and  are  not  repug- 
nant to  any  other  express  grant  contained  in 
the  Constitution.  Light-houses,  buoys,  and 
beacons  may  be  erected  under  the  power^to 
regulate  commerce,  but  Congress  cannot  au- 
thorize an  officer  of  the  government  to  take  pri- 
vate property  for  such  a  purpose  without  just 
compensation,  as  the  exercise  of  such  a  power 
would  be  repugnant  to  the  5th  Amendment. 
Power  to  lay  and  collect  taxes  is  conferred  upon 
Congress,  but  Congress  cannot  tax  the  salaries 
of  the  state  judges,  as  the  exercise  of  such  a 
power  is  incompatible  with  the  admitted  power 
of  the  states  to  create  courts,  appoint  judges, 
and  provide  for  their  compensation.  Collector 
V.  Day,  ante,  122;  Ward  v.  Mfujiland,  ante, 
260. 
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Congress  may  also  impose  duties,  imposts  and 
excises  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare,  but  the 
Congress  cannot  lay  any  tax  or  duty  on  articles 
exported  from  any  state,  nor  can  Congress  give 
any  preference  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  state  over  those 
of  another,  as  the  exercise  of  any  such  power  is 
prohibited  by  the  Constitution.  Exclusive 
power  is  vested  in  Congress  to  declare  war:  to 
raise  and  support  armies;  to  provide  and  main- 
tain a  navy,  and  to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval 
forces.  Appropriations  to  execute  those  powers 
may  be  made  by  Congress,  but  no  appropria- 
tions of  monev  to  that  use  can  be  made  for  a 
longer  term  than  two  years,  as  an  appropria- 
tion for  a  longer  term  is  expressly  *pro-  [*614 
hibited  by  the  same  clause  which  confers  the 
power  to  raiHc  and  support  armies.  By  virtue 
of  those  grants  of  power,  Congress  may  erect 
forts  and  uui^razines,  may  construct  navy-yards 
and  dock  >^fd.<>,  manufacture  arms  and  muni- 
tions of  war.  and  may  establish  depots  and 
other  niH^ful  buildings  for  their  preservation, 
but  the  t-'ongress  cannot  take  private  property 
for  that  purpose  without  making  compensation 
to  the  owner,  as  the  Constitution  provides  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation. 

Legislative  power  under  the  Constitution  can 
never  be  rightfully  extended  to  the  exercise  of 
a  power  not  granted  nor  to  that  which  is  pro- 
hibited, and  it  makes  no  difference  whether  the 
prohibition  is  express  or  implied,  as  an  implied 
prohibition,  when  once  ascertained,  is  as  ef- 
fectual to  negative  the  right  to  leffislate  as  one 
that  is  expressed ;  the  rule  being  that  Congress, 
in  passing  laws  to  carry  the  express  powers 
granted  into  execution,  cannot  select  any  means 
as  reouisite  for*  that  purpose  or  as  fairly  ap- 
plicable to  the  attainment  of  the  end,  which  are 
precluded  by  restrictions  or  exceptions  con- 
tained in  the  Constitution,  or  which  are  con- 
trary to  the  essential  ends  of  political  society. 
Hist.  U.  S.  Bank,  05. 

Con<^ede  these  premises,  and  it  follows  that 
the  acts  of  Congress  in  question  cannot  be  re- 
garded as  valid  unless  it  can  be  held  that  the 
power  to  make  paper  emissions  a  legal  tender 
m  payment  of  aebts  can  properly  1^  implied 
from  the  power  to  coin  tne  money,  and  that 
such  emissions,  when  enforced  by  such  a  pro- 
vision, become  the  legal  standard  of  value  un- 
der the  Constitution.     Extended  discussion   of 
the  first  branch  of  the  proposition  would  seem 
to  be  unnecessary,  as  the  dissenting  justices  in 
the   former    case   abandoned    that   point    and 
frankly  stated  in  the  dissenting  opinion    de- 
livered that  they  were  not  able  to  see  in  those 
clauses  "standing  alone,  a  sufficient  warrant. 
for  the  exercise  of  this  power."    Through  their 
organ  on  the  occasion  they  referred  to  the  power 
to    declare    war,    to    suppress    insurrection, 
to  *raise  and  support  armies,  to  provide  [*015 
and  maintain  a  navy,  to  borrow  money,  to  pay 
the  debts  of  the  Union,  and  to  provide  for  the 
common  defense  and  general  welfare,  as  grants 
of  power  conferred  in  separate  clauses  of   the 
Constitution.    Reference  was  then  made  in  vory 
appropriate   terms   to   the   exigencies    of     the 
Treasury  during  that  period  and  the  conclusion 
reached,  though  expressed  interrogatively,    a  p. 
pears  to  be  that  the  provision  making  the  notes 
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t  ]pn\  tender  was  a  necessary  and  proper  one  as 
conducing  "towards  the  purpose  of  borrowing 
money,  of  paying  debts,  of  raising  armies,  of 
suppressing  insurrection;"  or,  as  expressed  in 
another  part  of  the  same  opinion,  the  provision 
was  regarded  as  **necessary  and  proper  to  en- 
tble  the  government  to  borrow  money  to  carry 
on  the  war.**  Hepburn  ▼.  Oriswold,  8  Wall. 
832,  19  L.  ed.  520. 

Suggestions  or  intimations  are  made  in  one 
or  more  of  the  opinions  given  in  the  state 
courts  that  the  power  assumed  by  Congress 
may  be  vindicated  as  properly  implied  from  the 
po\ver  to  coin  money,  but  inasmuch  as  that  as- 
sumption was  not  the  ground  of  the  dissent  in 
the  former  case,  and  as  the  court  is  not  re- 
ferred to  any  case  where  a  court  affirming  the 
validity  of  the  acts  of  Congress  in  question 
has  ventured  to  rest  their  decision  upon  that 
theory,  it  does  not  appear  to  be  necessary  to 
protract  the  discussion  upon  that  point. 

Such  notes  are  not  declared  in  the  acts  of 
Congress  to  be  a  standard  of  value,  and  if  they 
were  the  provision  would  be  as  powerless  to 
impart  that  quality  to  the  notes  as  with  the 
processes  of  the  alchemist  to  convert  chalk  into 
gold  or  the  contrivances  of  the  mechanic  to  or- 

gmize  a  machine  and  give  it  perpetual  motion, 
old  and  silver  were  adopted  as  the  standard  of 
▼alue,  even  before  civil  governments  were  or- 
ganised, and  they  have  always  been  regarded  as 
such  to  the  present  time,  and  it  is  safe  to  af- 
firm that  they  will  continue  to  be  such  by  uni 
Tarsal  consent,  in  spite  of  legislative  enactments 
and  c^  judicial  decisions.  Treasury  notes,  or 
the  notes  in  question,  called  by  what  name  they 
616*]  may  be,  never  ^performed  that  office, 
even  for  a  day,  and  it  may  be  added  that 
neither  legislative  enactments  nor  judicial  de- 
cisions can  compel  the  commercial  world  to  ac- 
cept paper  emissions  of  any  kind  as  the  stand- 
ard of  value  by  which  all  other  values  are  to  be 
measured.  Hepburn  v.  Oriswold,  8  Wall.  608, 
19  L.  ed.  521.  Npthing  but  money  will,  in  fact, 
perform  that  office,  and  it  is  clear  that  neither 
legislative  enactments  nor  judicial  decisions 
can  perform  commercial  impossibilities.  Com- 
modities, undoubtedly,  may  be  exchanged  as 
matter  of  barter,  or  the  seller  may  accept  paper 
promises,  instead  of  money,  but  it  is  neverthe- 
less true,  as  stated  1^  Mr.  Huskisson,  that 
money  is  not  only  the  common  measure  and 
common  representative  of  all  other  commod- 
ities, but  also  the  common  and  universal  equiv- 
alent. Whoever  buys,  gives,  whoever  sells,  re- 
ceives such  a  quantity  of  pure  gold  or  silver  as 
is  equivalent  to  the  article  bought  or  sold;  or 
if  be  gives  or  receives  paper  instead  of  monev, 
be  gives  or  receives  that  which  is  valuable  only 
as  it  stipulates  the  payment  of  a  given  quan- 
tity of  gold  or  silver.  22  Financial  Pamphlets, 
580. 

**Most  unquestionably,"  said  Mr.  Webster, 
"there  is  no  legal  tender,  and  there  can  be  no 
legnl  tender,  in  this  coimtry,  under  the  author- 
ity of  this  government,  or  any  other,  but  gold 
and  silver.  .  .  .  This  is  a  constitutional 
principle,  perfectly  plain  and  of  the  very 
ni;;hest  importance."  He  admitted  that  no 
puch  express  prohibition  was  contained  in  the 
Constitution,  and  then  proceeded  to  say:  "As 
CnnpreRS  has  no  power  granted  to  it  in  this  re- 


value of  foreign  coins,  it  clearly  has  no  power 
to  substitute  paper  or  anything  else  for  coin  as 
a  tender  in  payment  of  debts  and  in  discharge 
of  contracts,*'  adding  that  "Congress  has  exer- 
cised the  power  fully  in  both  its  branches,  it 
has  coined  money  and  still  coins  it;  it  has  regu- 
lated the  value  of  foreign  coins  and  still  regu- 
lates their  value.  The  legal  tender,  therefore, 
the  constitutional  standard  of  value,  is  estab- 
lished and  cannot  be  overthrown."  4  Web. 
Works,  271.  Beyond  peradventure  he  was  of 
the  opinion  that  gold  and  silver,  at  rates  fixed 
by  Congress,  constituted  the  *  legal  [*617 
standard  of  value,  and  that  neither  Congress 
nor  the  states  had  authority  to  establisli  any 
other  standard  in  its  place.    Ibid.  280. 

Views  equally  decisive  have  been  expressed 
by  this  court  in  a  case  where  the  remarks  were 
pertinent  to  the  question  presented  for  decision. 
U.  8.  V.  Marigold,  9  How.  567.  Certain  ques- 
tions were  certified  here  which  arose  in  the 
circuit  court  in  the  trial  of  an  indictment  in 
which  the  defendant  was  charged  with  having 
brought  into  the  United  States  from  a  foreign 
place,  with  intent  to  pass,  utter,  publish  and 
sell  certain  false,  forged  and  counterfeit  coins, 
made,  forged  and  counterfeited  in  the  resem- 
blance and  similitude  of  the  coins  struck  at  the 
mint.  Doubts  were  raised  at  the  trial  whether 
Congress  had  the  power  to  pass  the  law  on 
which  the  indictment  was  founded.  Objection 
was  made  that  the  acts  charged  were  only  a 
fraud  in  traffic,  and  as  such,  were  punishable, 
if  at  all,  under  the  state  law.  Responsive  to 
that  suggestion  the  court  says  that  the  pro- 
visions of  the  section  "appertain  rather  to  the 
execution  of  an  important  trust  invested  by  the 
Constitution,  and  to  the  obligation  to  fulfil  that 
trust  on  the  part  of  the  government,  namely: 
the  trust  and  the  dutv  of  creating  and  main- 
taining a  uniform  and  pure  metallic  standard 
of  value  throughout  the  union ;  that  the  power 
of  coining  money  and  of  regulating  its  value 
was  delegated  to  Congress  by  the  Constitution 
for  the  very  purpose  of  creating  and  preserving 
the  uniformity  and  purity  of  such  a  standard 
of  value,  and  on  account  of  the  impossibility, 
which  was  foreseen,  of  otherwise  preventing 
the  inequalities  and  the  confusion  necessarily 
incident  to  different  views  of  policy  which 
in  different  communities  would  be  brought 
to  bear  on  «this  subject.  The  power  to 
coin  money  being  thus  given  to  Congress,  found- 
ed on  public  necessity,  it  must  carry  with  it 
the  correlative  power  of  protecting  the  creature 
and  object  of  that  power."  Appropriate  sug- 
gestions follow  as  to  the  right  of  the  govern- 
ment to  adopt  measures  to  exclude  counterfeits 
and  prevent  the  true  coin  from  being  substi- 
tuted by  others  *of  no  intrinsic  value,  [*618 
and  the  justice  delivering  the  opinion  then  pro- 
ceeds to  say,  that  Congress  "having  emitted  a 
circulating  medium,  a  standard  of  value  in- 
dispensible  for  the  purposes  of  the  community 
and  for  the  action  of  the  government  itself, 
the  Congress  is  accordingly  authorised  and 
bound  in  duty  to  prevent  its  debasement  and 
expulsion  and  the  destruction  of  the  general 
confidence  and  convenience  by  the  influx  and 
substitution  of  a  spurious  coin  in  lieu  of  the 
constitutional  currency. 

f^qually  decisive  views  were  expressed  by  tht 


spect  but  to  coin  money  and  to  regulate  the    court  six  years  earlier,  in  the  case  of  Chain  v. 
12  Wall.  338 
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J$rfjriih,T.  2  ITow.  ^*>,  in  \v)iifh  tli«»  npininn  of 
l'h»  .'oiirt  'Art-i  «li'livi'H'»l  iiy  tln»  lale  Mr.  .Jubilee 
Catron,  ilian  whom  no  justice  who  ever  sat  In 
the  court  was  more  opposed  to  the  expression 
of  nn  opinion  on  a  point  not  involved  in  the 
record. 

No  state  shall  coin  money,  emit  bills  of 
credit,  or  make  anything  but  gold  and  silver 
a  tender  in  payment  of  debts.  These  prohibi- 
titins,  <iaid  Mr.  Justice  Washington,  associated 
with  the  powers  granted  to  Congress  to  coin 
money  ana  regulate  the  value  thereof  and  of 
foreijxn  coin,  most  obviouslv  constitute  mem- 
bers of  the  Rftine  family,  being  upon  the  same 
subject  and  governed  by  the  same  policy.  This 
polic\'.  said  the  learned  juHtice,  was  to  provide 
a  fixed  and  uniform  standard  of  value  tliroug[h- 
out  the  L  iiitoil  States,  by  which  the  commercml 
and  other  dealings  between  the  citizens  thereof, 
or  between  them  and  foreigners,  as  well  as  the 
moneyed  transactions  of  the  government,  should 
be  regulated.  Orfdnt  v.  fiaunders,  12  Wheat. 
205.  Language  so  well  chosen  and  so  explicit 
cannot  l»e  miHiiiideiMtmid.  and  the  views  ex- 
pre?»sed  by  Mr.  Justiw  Johnson  in  the  same 
case  are  even  more  decisive.  He  said  the  pro- 
hibition in  the  Con;«tttution  to  make  anything 
but  gold  anil  «»ilvcr  coin  a  tender  inpayment  of 
flebts  is  express  and  universal.  Tiie  framers 
of  the  Constitution  regardiMl  it  as  an  evil  to  be 
rep<»lle«l  without  moclilieation,  and  that  they 
have  therefore  left  nothing  to  be  inferred  or 
dedueeil  from  construction  on  the  subject.  12 
Wlieat.  -iSS. 

610*]  *Recorded  as  those  opinion^^  have  been 
for  fortyllve  years  and  never  questioned,  they 
are  certainly  entitled  to  much  weight,  espec- 
ially as  the  principles  which  an>  there  laid 
down  were  subsequently  affirmed  in  two  cases 
by  the  unanimous  opinion  of  this  court.  U.  S. 
V.  Mantftjld,  0  llow.  .5ti7:  (]nin  v.  Brcrdlovef  2 
How.  :\H:  Cm  iff  v.  Missouri,  4  Pet.  4.*?4. 

Strong  sup]M)rt  to  the  view  here  t^iken  is  also 
derived  from  the  case  of  f'raig  v.  Missouri^ 
last  citeil.  in  whicli  the  opinion  was  given  by 
the  Chief  .Ju-^tiee.  Tjoan  certificates  issued  by 
the  state  were  the  consideration  of  the  note  in 
suit  in  that  case,  and  the  d(*feiise  was  that  the 
certificates  were  bills  of  credit  and  that  the 
consideration  of  the  note  was  illegal  Responsive 
to  tliat  dofense,  the  plaintiir  insisted  that  the 
cert  jrHMte**  were  not  bills  of  cre«lit.  because 
tht'\  had  not  been  made  a  li»gal  tender,  to 
which  the  court  replie<l,  that  the  emission  of 
bills  of  credit  and  the  enactment  of  tender  laws 
wi'ie  distinct  operations,  independent  of  each 
other:  that  Iw^th  were  forbidden  bv  the  C«msti- 
tut  ion:  that -the  evils  of  paper  money  did  not 
result  solely  from  the  quality  of  its  l>eing  made 
a  lender  in  payment  of  debts:  that  that  quality 
nii;ilit  l>e  the  most  pernicious  one.  but  that  it 
was  not  an  ess««ntial  quality  of  bills  of  credit 
nor  the  only  mischief  resulting  from  such 
emissions.  Uriftroe  v.  lionk  of  Ky.  11  Pet.  317: 
/■'ox  V.  Ohio,  .'»  How.  433. 

I'emarks  of  the  Chief  Justice  in  the  case  of 
SturjfeM  v.  Croirninshicldy  4  Wlieat.  204,  may 
oUo  l»e  refer re<l  to  as  even  more  explicit  and 
decisive  to  the  s;ime  conclusion  than  anything 
enilio«lied  in  the  other  cases.  He  first  describes, 
in  vivid  colors,  the  general  distress  which  fol- 
lowed the  war  in  which  our  inde|)endence  was 
established.  Paper  money,  he  said«  was  issued, 
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!  worthless  lands  and  other  property  of  no  n-*** 
to  the  creditor  were  made  a  tender  in  payment 
of  debts,  and  the  time  of  payment  stipulated  in 
the  contract  was  extended  by  law.  Mischief  to 
such  an  extent  was  done,  and  so  much  more 
was  apprehended,  that  general  distrust  pre- 
vailed and  all  ^confidence  between  man  [*620 
and  man  was  destroyed.  Special  reference  was 
made  to  those  grievances  by  the  Chief  Justice 
because  it  was  insisted  that  the  prohibition  to 
pass  laws  impairing  the  obligation  of  contracts 
ought  to  be  confined  by  the  court  to  matters  of 
that  descripticm,  but  the  court  was  of  a  differ- 
ent opinion,  and  held  that  the  Convention  in- 
tended to  establish  a  great  principle,  that  con- 
tracts should  be  inviolable;  that  the  provision 
was  intended  "to  prohibit  the  use  of  any  meting 
by  which  the  same  mischief  might  be  produced." 
He  admitted  that  that  provision  was  not  in- 
tended to  prevent  the  issue  of  paper  money, 
as  that  evil  was  remedied  and  ibe  practice  pro- 
hibited by  the  clause  forbidding  tne  states  to 
*'emit  bills  of  credit"  inserted  in  the  Constitu- 
tion expressly  for  that  purpose,  and  he  also 
admitted  that  the  prohibition  to  emit  bills  of 
credit  was  not  intended  to  restrain  the  states 
from  enabling  debtors  to  discharge  their  debts 
by  the  tender  of  property  of  no  real  value  to 
the  creditor,  ''because  for  that  subject  also  par- 
ticular provision  is  made"  in  the  Constitution; 
but  he  added,  '*Xothing  but  gold  and  silver  coin 
can  be  made  a  tender  in  payment  of  debts." 

Utterances  of  the  kind  are  found  throughout 
the  reported  decisions  of  this  court,  but  tliero 
is  not  a  sentence  or  word  to  be  found  within 
those  volumes,  from  the  organization  of  the 
court  to  the  passage  of  the  acts  of  Congress  in 
({ucstion,  to  support  the  opposite  theory. 

Power,   as   before   remarked,    was   vested    in 
the  Congress  under  the  Confederation  to  l>or- 
row  money  and  emit  bills  of  credit,  and   his- 
tory shows  that  the  power  to  emit  such  bills 
had  been  exercised,  before  the  Convention  which 
framed    the    Constitution    assembled,    to     an 
amount  exceeding  $350,000,000.  2  Story,  Const. 
3d   ed.   240:    Briscoe  v.   Bank 'of  Ky.   11    Pot. 
337;    1  Jeir.  Cor.  401;   Am.  Almanac    (1830) 
183.    Still  the  draft  of  the  Constitution,  a^  re- 
ported, contained  the  words  "and  to  emit  billn" 
appended    *to    the    clause   authorizing    [*621 
Congress  to  borrow  money.     When  that  clau;ic 
was  reached,  says  Mr.  Martin,  a  motion   was 
made  to  strike  out  the  words  "to  emit  bills  of 
credit;"  and  his  account  of  what  followed   af- 
fords the  most  persuasive  and  convincing  evi- 
dence  that   the  Convention   and   nearly   every 
member  of  it,  intended  to  put  an  end  to  the  4*x- 
ercise  of  such  a  power.    Against  the  motion,  ho 
says,  we  urged  that  it  would  be  impro|>cr    to 
deprive  the  Congress  of  that  power;    tliat    it 
would  be  a  novelty  unprecedented  to  establish 
a  government  which  should  not  have  such    au- 
thority; that  it  was  impossible  to  look  forward 
into  futurity  so  for  as  to  decide  that  ev^ntn 
might  not  happen  that  would  render  the  exer- 
cise of  such  a  power  absolutely  necessary,   etc. 
But  a  majority  of  the  (convention,  he  said.  I>e- 
ing  wise  beyond  every  event,  and  being  willin;^ 
to  risk  any  political  evil  rather  than  admit  the 
idea  of  a  paper  emission  in  any  possible   ca<se, 
refused  to  trust  the  authority  to  a  govern luont 
to   which    they   were   lavishing   the   most    un- 
limited powers  of  taxation,  and  to  the  merov  of 
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which  they  were  willing  blindly  to  trust  the 
liherty  and  property  of  the  citizens  of  every 
state  in  the  Union,  uid  "they  erased  that  clause 
from  the  system."    1  Ell.  Deb.  360. 

More  forcible  yindication  of  the  action  of  the 
Convention  could  hardly  be  made  than  is  ex- 
pressed in  the  languase  of  the  Federalist  and 
the  authority  of  Judge  Stoi^  warrants  the 
statement  thai  the  language  there  employed  is 
"justified  by  almost  every  contemporary 
writer/'  and  is  ''attested  in  its  truth  by  facto" 
beyond  the  influence  of  every  attempt  at  contra- 
diction. Having  adverted  to  those  facts  the 
cfunmentotor  proceeds  to  say,  ''that  the  same 
reasons  which  show  the  necessity  of  denying  to 
the  states  the  power  of  regulating  coin,  prove 
with  equal  force  that  they  ought  not  to  be  at 
liberty  to  substiute  a  paper  medium  instead  of 
coin.'^  FederaUst,  No.  44. 

Emissions  of  the  kind  were  not  declared  by 
the  Continentol  Congress  to  be  a  legal  tender, 
but  Congress  passed  a  resolution  declaring  that 
they  ought  to  be  a  tender  in  payment  of  all 
private  and  public  debto,  and  that  a  refusal  to 
622*]  ^'receive  the  tender  ought  to  be  an  extin- 
guishment of  the  debt,  and  recommended  the 
states  to  pass  such  laws.  They  even  went  fur- 
ther and  declared  that  whoever  should  refuse  to 
receive  the  paper  as  gold  or  silver  should  be 
deemed  an  enemy  to  the  public  liberty;  but  our 
commentator  says  that  these  measures  of  vio- 
lence and  terror,  so  far  from  aiding  the  circula- 
tion of  the  paper,  led  on  to  still  further  depre- 
ciation. 2  Joum.  Cong.  21;  3  Ibid,  20;  2  Pit- 
kin's Hist.  155,  156.  New  emissions  followed 
and  new  measures  were  adopted  to  give  the 
paper  credit  by  pledginji^  the  public  faith  for  ito 
redemption.  Effort  followed  effort  in  that  direc- 
tion until  the  idea  of  redemption  at  par  was 
abandoned.  Forty  for  one  was  offered,  and  the 
stotes  were  required  to  report  the  bills  under 
that  regulation,  but  few  of  the  old  bills  were 
ever  reported  and,  of  course,  few  only  of  the 
contemplated  new  notes  were  issued,  and  the 
bills  in  a  brief  period  ceased  to  circulate,  and  in 
the  course  of  that  year  quietly  died  in  the  hands 
of  their  posseflsors.  2  Story,  Const.  3d  ed.  $S 
1359.  1360;  2  Pitkin's  Hist.  157;  1  Jeff.  Cor. 
402. 

Bills  of  credit  were  made  &  tender  by  the 
states,  but  all  such,  as  well  as  those  issued  by 
the  Congress,  were  dead  in  the  hands  of  their 
possessors  before  the  Convention  assembled  to 
frame  the  Constitution.  Intelligent  and  im- 
partial belief  in  the  theory  that  such  men,  so 
mfttructed,  in  framing  a  government  for  their 
posterity  as  well  as  for  themselves,  would  de- 
libornlely  vest  such  a  power,  either  in  Con;?reas 
or  tlie  i^tates,  as  a  part  of  their  perpetual  sys- 
tem, can  never,  in  my  judgment,  be  secured  in 
the  face  of  the  recorded  evidences  to  the  con- 
trary which  the  political  and  judicial  history  of 
our  country  affords.  Such  evidence,  so  per- 
suasive and  con\incing  as  it  is,  must  ultinuitely 
bring  all  to  the  conclusion  that  neither  the 
Congress  nor  the  states  can  make  anything  but 
golii  or  silver  coin  a  tender  in  payment  of 
debts. 

Exclusive  power  to  coin  money  is  certainly 
vested  in  Congress  "but  no  amount  of  reason- 
ing can  show  that  executing  a  promissory  note 
and  ordering  it  to  be  taken  in  payment  of 
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'public  and  private  debto  is  a  species  of  [*623 
coining  money."    Pomeroy,  Const,  i  409. 

Complete  refutation  o^  such  theory  is  also 
found  in  the  dissenting  opinion  in  the  former 
case,  in  which  the  justice  who  delivered  the 
opinion  stotes  that  he  is  not  able  to  deduce  the 
power  to  pass  the  laws  in  question  from  that 
clause  of  the  Constitution,  and  in  which  he  ad- 
mits, without  qualification,  that  the  provision 
making  such  notes  a  legal  tender  aoes,  un- 
doubtedly, impair  the  "obligation  of  contracto 
made  before  ito  passage,"  Extended  argument, 
therefore,  to  show  that  the  acts  in  question  im- 
pair the  obligation  of  the  contracto  made  before 
their  passage  is  unnecessary,  but  the  admission 
stops  short  of  the  whole  truth,  as  it  leaves  the 
implication  to  be  drawn  that  the  obligation  of 
subsequent  contracto  is  not  impaired  by  such 
legislation.  Contracto  for  the  payment  of 
money,  whether  made  before  or  after  the  pas- 
sage of  such  a  provision,  are  contracts  if  tlie 
promise  is  expressed  in  dollars,  to  pay  the  speci- 
fled  amount  in  the  money  recognized  and  estab- 
lished by  the  Constitution  as  the  stondard  of 
value,  and  any  act  of  Congress  which  in  theory 
compels  the  creditor  to  accept  paper  emis^ionH, 
instead  of  the  money  so  recognized  and  estab- 
lished, impairs  the  obligation  of  such  a  con- 
tract, no  matter  whether  the  contract  was  made 
before  or  after  the  act  compelling  the  creditor 
to  accept  such  payment,  as  the  Constitution  in 
that  respect  is  a  part  of  the  contract,  and  by 
is  torms  entitles  the  creditor  to  demand  ftay- 
ment  in  the  medium  which  the  Constitution 
recognizes  and  estoblishes  as  the  stondard  of 
value. 

Evidently  the  woiti  ''dollar"  as  employed  in 
the  Constitution,  means  the  money  recognized 
and  established  in  the  express  power  vested  in 
Congress  to  coin  money,  regulato  the  value 
thereof  and  of  foreign  coin,  the  framers  of  the 
Constitution  having  borrowed  and  adopted  the 
word  as  used  by  the  Continental  Congress  in 
the  ordinance  of  the  6th  of  July,  1785,  and  of 
the  8th  August,  1786,  in  which  it  was  enacted 
that  the  money  unit  of  the  United  Stotes  should 
be  "one  'dollar,"  and  that  the  money  [*624 
of  account  should  be  dollars  and  fractions  of 
dollars  as  subsequently  provided  in  the  ordi- 
nance estoblishing  a  mint.  10  Journ.  Cong. 
225;  11  Ibid.  179. 

Repeated  decisions  of  this  court,  of  recent 
date  {Bronson  v.  Rodea,  7  Wall.  248.  19  L.  ed. 
146;  Butler  v.  Horicitz,  7  Wall.  259.  10  L.  e<l. 
149;  Bank  v.  Supervisors,  7  Wall.  28,  19  L.  ed. 
61,  have  estoblished  the  rule  that  contracts  to 
pay  coined  dollars  can  only  be  satisfied  by  the 
payment  of  such  money,  which  is  precisely 
equivalent  to  a  decision  that  such  notes  as  those 
described  in  the  acts  of  Congress  in  question 
are  not  the  money  recognized'  and  estoblished 
by  the  Constitution  as  the  stondard  of  value, 
as  the  money  so  recognized  and  estoblished,  if 
the  contract  is  expressed  in  dollars,  will  satisfy 
any  and  every  contract  between  party  and 
party.  Beyond  all  question,  the  cases  cited 
recognize  "the  fact  accepted  by  all  men  through- 
out the  world,  that  value  is  inherent  in  the 
precious  metals;  that  gold  and  silver  are  in 
themselves  values,  and  being  such,  and  being 
in  other  respects  best  adapted  to  the  purpose, 
are  the  only  proper  measures  of  value;   that 
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these  values  are  determined  by  weight  and  pur- 
ity, and  that  form  and  impress  are  simply  cer- 
tificates of  value,  worthy  of  absolute  reliance 
only  because  of  the  icnown  integrity  and  good 
faith  of  the  government  which"  puts  them  in 
circulation.  Detcinfj  v.  Sears,  ante,  189;  Lane 
Co.  V.  Oregon,  7  Wall.  73,  19  L.  ed.  103;  WiU 
lard  V.  Tayloe,  8  Wall.  568,  19  L.  ed.  504. 

When  the  intent  of  the  parties  as  to  the  me- 
dium of  payment  is  clearly  expressed  in  a  con- 
tract the  court  decide,  in  Butler  v.  HorwitZf 
above  cited,  that  damages  for  the  breach  of  it, 
whether  made  before  or  since  the  enactment  of 
these  laws,  may  be  properly  assessed  so  as  to 
give  effect  to  that  intent,  and  no  doubt  is  enter- 
tained that  that  rule  is  correct.  Parties  may 
contract  to  accept  payment  in  Treasury  notes, 
or  specific  articles,  or  in  bank-bills,  and  if  they 
do  so  they  are  bound  to  accept  the  medium  for 
which  they  contracted,  provided  the  notes,  spe- 
cific articles,  or  bills  are  tendered  on  the  day 
the  payment  under  the  contract  becomes  due, 
and  it  is  clear  that  such  a  tender,  if  seasonable 
II2JI*1  nnrl  aiifViMpTif  in  •«niniiTif.,  {ft  a  sfood  de- 
fense to  the  action.  Decided  cases  also  carry 
the  doctrine  much  further  and  hold,  even  where 
the  contract  is  payable  in  money,  and  the  prom- 
ise is  expressed  in  dollars,  that  a  tender  of  bank 
bills  is  a  good  tender  if  the  party  to  whom  it 
was  made  placed  his  objections  to  receiving  it 
wholly  upon  the  ground  that  the  amount  was 
not  sufficient.  Bk.  U.  8.  v.  Bank  of  Qa,  10 
Wheat.  347;  Thompeon  v.  Riggs,  6  Wall.  678, 
18  L.  ed.  707;  Rohinaon  v.  Vohle,  8  Pet.  198; 
Wright  ▼.  Reed,  3  T.  R.  654;  Snow  v.  Perry, 
9  Pick.  642;  2  Greenl.  Ev.  %  601. 

Grant  all  that,  and  stiirit  is  clear,  that  where 
the  contract  is  for  the  payment  of  a  certain 
sum  of  money,  and  the  promise  is  expressed  in 
dollars  or  in  coined  dollars,  the  promisee,  if  he 
sees  fit,  may  lawfully  refuse  to  accept  payment 
in  any  other  medium  than  gold  and  silver,  made 
a  legal  tender  by  act  of  Congress  passed  in  pur- 
suance of  that  provision  of  the  Constitution 
which  vests  in  Congress  the  power  to  coin 
money,  regulate  the  value  thereof  and  of  for- 
eign coin. 

Foreign  coin  of  gold  and  silver  may  be  made 
a  legal  tender,  as  the  power  to  regulate  the 
value  thereof  is  vested  in  Congi-ess  as  well  as 
the  power  to  regulate  the  value  of  the  coins 
fabricated  and  stamped  at  the  mint. 

Opposed,  as  the  new  theory  is,  by  such  a 
body  of  evidence  covering  the  whole  period  of 
our  constitutional  history,  all  tending  to  the 
opposite  conclusion,  and  unsupported  as  the 
theory  is  by  a  single  historical  fact  entitled  to 
any  weight,  it  would  seem  that  the  advocates 
of  the  theory  ought  to  be  able  to  give  it  a  fixed 
doniicil  in  the  Constitution,  or  else  be  willing  to 
abandon  it  as  a  theory  without  any  solid  con- 
stitutional foundation.  Vagrancy  in  that  be- 
half, if  conceded,  is  certainly  a  very  strong 
argument  at  this  day,  that  the  power  does  not 
reside  in  the  Constitution  at  all,  as  if  the  fact 
were  otherwise,  the  period  of  eighty-five  years 
which  has  elapsed  since  the  Con.stitution  was 
adopte<l  is  surely  long  enough  to  have  enabled 
its  advocates  to  discover  its  locality  and  to  be 
able  to  point  out  its  home  to  those  whose  re- 
searches have  been  less  successful  and  whose 
626*]  conscientious  *convietions  Imd  then-  to 
flie  conclusion  that,  as  applied  to  the  Constitu- 
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tion,  it  is  a  myth  without  a  habitation  or  a 
name. 

Unless  the  power  to  enact  such  a  provision 
can  be  referred  to  some  one  or  more  of  the  ex- 
press g^nts  of  power  of  Congress,  as  the  requi- 
site means,  or  as  necessary  and  proper  for  ca^ 
rying  such  express  power  or  powers  into  execn- 
tion,  it  is  usually  conceded  that  the  provisioa 
must  be  regarded  as  unconstitutional,  as  it  is 
not  pretended  that  the  Constitution  contains 
any  express  grant  of  power  authorizing  such 
legislation.  Powers  not  granted  cannot  be  ex- 
ercised by  Congress,  and  certainly  all  must 
agree  that  no  powers  are  granted  except  what 
are  expressed  or  such  as  are  fairly  applicable 
as  requisite  means  to  attain  the  end  of  a  power 
which  is  granted,  or,  in  other  words,  are  neces- 
sary and  proper  to  carry  those  which  are  ex- 
pressed into  execution.  Martin  v.  HunUr^  1 
Wheat.  326;  McCuHoch  ▼.  Maryland,  4  Whint. 
405;  1  Story,  Const.  (3d  ed.)  §  417. 

Pressed   by  these  irrepealable  rules  of  con- 
struction, as  applied  to  the  Constitution,  those 
who  maintain  the  aflirmative  of  the  question 
under  discussion  are  forced  to  submit  a  s^iecifi- 
cation.    Courts,  in  one  or  more  cases,  have  inti- 
mated that  the  power  in  question  may  be  im- 
plied from  the  express  power  to  coin  money,  but 
inasmuch  as  no  decided  case  is  referred  to  where 
the   judgment   of   the   court   rests   upon   that 
ground,  the  suggestion  will  be  dismissed  with- 
out further  consideration,  as  one  involving  a 
proposition  too  latitudiiious  to  require  refuta- 
tion.   Most  of  the  cases  referred  to  attempt  to 
deduce  the  power  to  make  such  paper  emisisions 
a  legal  tender  from  the  express  power  to  bor- 
row money,  or  from  the  power  to  declare  war, 
or  from  the  two  combined,  as  in  the  dissenting 
opinion  in  the  case  which  i«  now  overruled. 

Authority,  it  is  conceded,  exists  in  Congress 
to  pass  laws  providing  for  the  issue  of  Treasury 
notes,  baned  on  the  national  credit,  as  neces- 
sary and  proper  means  for  fulfilling  the  end  of 
the  express  pi>wer  to  borrow  money,  nor  can  it 
be  doubted  at  this  day,  that  such  notes,  when  is- 
sued by  the  *proi)er  authority,  may  law-  ['S^T 
fully  circulate  as  cre<lit  currency,  and  that  they 
may,   in   that  conventional  character,  bo    law- 
fully employed,  if  the  act  authorizing  their  is- 
sue so  provides,  to  pay  duties,  taxes  and  all  the 
public  exactions  required  to  be  paid  into   the 
national  Treasury.     Public  creditors  may  also 
be  paid  in  such  eurrenc}*  by  their  own  consent, 
and  they  may  be  used  in  all  other  cases,  where 
the  payment  in  such  notes  comports  with   the 
terms  of  the  contract.    Established  usage  found- 
ed upon  the  practice  of  the  government,  often 
repeated,  has  sanctioned  these  rules,   until    it 
may  now  be  said  that  they  are  not  open  to  con- 
troversy: but  the  question  in  the  easf**   l»efore 
the  court  is  whether  the  Congress  may  declare 
such  notes  to  be  lawful  money,  make   them    a 
legal  tender,  and  impart  to  such  a  cunoncy  the 
quality  of  being  a  standard  of  value,  and   com- 
pel  creditors  to   acci'pt   the   payment    of    tht»ir 
debts  in  such  a  currency  as  the  equivalent    of 
the  money  recognized  and   establishe<l    by    the 
Con*:titution  as  the  standard  of  value  by    \vhi«-h 
the  value   of   all  other   commodities    is    to     he 
measured.      Financial     measures,     of     various 
kinds,  for  borrowing  money  to  supply  the  wants 
of  the  Treasury,  beyond  tlie  receipt**  from   taxa- 
tion  and  the  sales  of  the  public  1and!«.    liave 
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been  adopted  bj  the  government  since  the 
United  States  became  an  independent  nation. 
Subscriptions  for  a  loan  of  $12,000,500  were,  on 
the  4th  of  August,  1790,  directed  to  be  opened 
at  the  treasury,  to  be  made  payable  in  certifi- 
cates  issued  for  the  debt  according  to  their 
specie  value.  1  Stat,  at  L.  139.  Measures  of 
the  kind  were  repeated  in  rapid  succession  for 
several  years,  and  laws  providing  for  loans  in 
one  form  or  another  appear  to  have  been  the 
preferred  mode  of  borrowing  money,  until  the 
30th  of  June,  1812,  wh^n  the  first  act  was  passed 
**to  authorize  the  issue  of  Treasury  notes."  2 
SUt.  at  L.  766. 

Loans  had  been  previously  authorised  in  re- 
peated instances,  as  will  be  seen  by  the  follow- 
ing references,  to  which  many  more  might  be 
sdded.     1  Stat,  at  L.  142,  187,  345,  433,  607;  2 
Stat,  at  L.  60,  245,  349,  610,  656,  694. 
628*]     'Earnest  opposition  was  made  to  the 
pa.aaage  of  the  first  act  of  Congress  authorizing 
the  issue  of  Treasury  notes,  but  the  measure 
prevailed,  and  it  may  be  remarked  that  the  vote 
on  the  occasion  was  ever  after  regarded  as  having 
settled  the  question  as  to  the  constitutionality 
of  such  an  act.  Five  millions  of  dollars  wore  di- 
rrct<Hl  to  be  issued  by  that  act,  and  the  Secre- 
tary of  the  Treasury,  with  the  approbation  of 
the'  President,  was  empowered  to  cause  such 
portion  of  the  notes  as  he  might  deem  expedient 
to  l»«>  issued  at  par  "to  such  public  creditors  or 
other   per<^on?4  as  may  choose  to  receive  such 
notes  in  payment,"  it  never  having  occurred  to 
any  one  that  even  a  public  creditor  could  be 
compelled  to  receive  such  notes  in  payment  ex- 
cept by  his  own  consent.     Twenty  other  issues 
of  such  notes  were  authorized  by  Congress  in 
the  course  of  the  lifty  years  next  after  the  pas- 
sage of  that  act  and  before  the  passage  of  the 
acts  making  such  notes  a  lejral  tender,  and  every 
one  of  gtich  prior  acts,  being  twenty  in  all,  con- 
tain- either  in  exprena  wonU  or  by  neoeasary 
iTiiplicntioii.  jin  equally  decisive  nepition  to  the 
new    <'oii>tii(iiioual   theory   that   Congress   can 
ninke    pap«T   riiilHsionM,    either   a   standard    of 
value  or  a  legpil  tender. 

r>  Stat,  at  i>.  202;  9  Ibid.  64;  4  Ibid.  764;  2 
Ihid.  liHi.  SOI;  3  Ibid.  161,  213:  5  Ibid.  201, 
2iS.  :Vi:{.  4i;9.  474,  581,  014;  9  Ibid.  .39,  118; 
U   /hid.  2.-»7:  12  (bid.  121,  179,  250.  liVl  3.38. 

Supera«hle«|  to  the  concede<l  fact  that  the  Con- 
st it  niion  contains  no  expres;*  words  to  support 
*.ueh  ji   theory,  this  loiiir  and   unbroken   usajje. 
tli:it  Trt»a:«urv  notes  shall  not  be  con-itituted  a 
Mniiditrd  of  valuf  nor  be  made  a  tender  in  pay- 
ment of  dehii.  U  entitled  to  great  w««i<,'ht,  and 
wIhmi  t:ik"n  in  eoniieetion  with  the  persuasive 
;in«l  com  jiioin;?  eviden<-««,  derived  from  the  pub- 
1i<*1hmI  procMiM liners  of  the  Convontion,  that  the 
ir.nin'i'i  of  ihr  ('()n*«(itution  never  intended  to 
irrjiui   iiny  -iuoh   j-ower,  and  from  the  recorded 
*»<-nt  inuMU^  «»f  tlie  i^rcat  ummi  who<»e  ar;;uiuontr« 
ill   fav»?r  of  th«»  n"iM»rtod  <lraft  pio<'ured  it;*  rati- 
rfi.ttion,  and  •»u|»portei|  n.«  that  view  is  l>y  the 
ii'l»e;il<'«|  diri^i<in:<  «»f  thi-*  Court,  and  !)y  tin-  in- 
f:iIliMi'  rule  of  interpretation  that  the  lan^ruajjo 
629    '   of  one  e^I?»^'i^  powiM'  nhall   nt)t   he  *^so 
4'\|i.nidod  a«  t«»  nullify   the  forre  and  o|TiM"t   of 
.*ni*>tli<T  f\|Mv-it  |>n\vrr  In  tln»  sjune  iuiNtruinent. 
ft    <«M'in«*  to  nn*  that  it  onu'nt  to  he  ihvuKvl  Una  I 
;iTul   <«»ihhKi\e  iJjiil    I  nnirn"*''  ennuot  consiirule 
^ii<-h  finii'H  or  anv  <»thi'r  pjipir  eini?-sious  a  con- 
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stitutional  standard  of  value,  or  make  them  a 
legal  tender  in  payment  of  debts — especially  as 
it  covers  the  period  of  two  foreign  wars,  the 
creation  of  the  second  national  bank,  and  the 
greatest  financial  revulsions  through  which  our 
country  has  ever  {wssed. 

Guided  by  the  views  expressed  in  the  dissent- 
ing opinion  in  the  former  case,  it  must  be  taken 
for  granted  that  the  legal  tender  feature  in  the 
acts  in  question  was  placed  emphatically,  by 
those  who  enacted  the  provision,  upon  the  ne- 
cessity of  the  measure  to  the  furtner  borrow- 
ing of  money  ftnd  maintaining  the  Army  and 
Navy,  and  such  appears  to  be  the  principal 
ground  assumed  in  the  present  opinion  of  the 
court.  Enough  also  appears  in  some  of  the 
interrogative  sentences  of  the  dissenting  opin- 
ion to  show  that  the  learned  justice  who  de- 
livered it  intended  to  place  the  dissent  very 
largely  upon  tlie  same  ground. 

Nothing  need  be  added,  it  would  seem,  to 
show  that  the  power  to  make  such  not^  a 
standard  of  value  and  a  legal  tender  cannot  be 
derived  from  the  power  to  borrow  money,  with- 
out so  expanding  it  by  implication  as  to  nullify 
the  power  to  coin  money  and  regulate  its  value, 
nor  without  extending  the  scope  and  operation 
of  the  power  to  borrow  money  to  an  object  never 
contemplat(>d  by  the  framefs  of  the  Constitu- 
tion ;  and  if  so,  then  it  only  remains  to  inquire 
whether  it  may  be  implied  from  the  power  to 
declare  war,  to  raise  and  support  annicn.  or  to 
provide  and  maintain  a  navy,  or  '*to  enable  the 
government  to  borrow  money  to  carry  on  the 
war,''  as  the  phrase  is  in  the  dissenting  opinion 
in  the  former  case. 

Money  is  undoubtedly  the  sinews  of  war,  but 
the  power  to  raise  money  to  carry  on  war, 
under  the  Constitution,  is  not  an  implied  power, 
and  whoever  adopts  that  theory'  commits  a  great 
con^jtitutional  error.  Couf^re-is  may  declare 
war  and  Conj^ress  may  appropriate  all  moneys 
in  the  Treasury  'to  carry  on  the  war,  [*630 
or  Congress  may  coin  money  for  that  purpose, 
or  borrow  money  to  any  auiount  for  the  same 
purpose,  or  Conj^ress  may  lay  and  collect  taxes, 
duties,  imposts  and  excises  to  replenish  the 
Treasury,  or  may  dispose  of  the  public  lands  or 
other  property  belon<»injr  to  the  Uniteil  Sijites, 
and  may.  in  fact,  by  the  exercise  of  the  express 
powers  of  the  Constitution,  command  the  whole 
wealth  and  substance  of  the  people  to  sustain 
the  public  credit  and  prosecute  the  war  to  a 
sucei'ssful  termination.  Tm'O  foreijjn  wars  were 
succc^ssfully  conducted  by  means  deriveil  from 
those  sources,  and  it  is  not  doubted  that  those 
I'xprcss  powers  will  always  enable  Congress  to 
maintain  the  national  credit  and  defray  the 
public  expenses  in  cveiy  enier^reney  which  may 
arise,  even  though  the  national  independence 
xthouhl  l»c  assailed  by  the  conil>ined  forct-s  of  nil 
I  lie  rest  of  the  civilized  world.  All  renin  rks, 
therefore,  in  the  nature  of  entreaty  or  app(*al, 
in  favor  of  an  implied  power  to  fulHl  the  great 
purpose  of  national  defense  or  to  raise  money 
lo  prosofute  a  war.  are  a  mere  waste  of  words, 
as  the  most  powerful  anil  compreliensive  means 
to  accomplish  the  purpose  for  which  the  appeal 
is  niadi"  are  found  in  the  express  powers  vested 
in  t.'ongri-is  to  lay  and  collect  taxes,  duties,  im- 
ports and  excises  without  limitation  as  to 
amount;  to  borrow  monev  also  without  limita- 
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tion,  and  to  ooiii  money,  dispose  of  the  public 
lands,  and  to  appropriate  all  moneys  in  the  pub- 
lie  Treasury  to  that  purpose. 

Weighed  in  the  lignt  of  these  suggestions,  as 
the  question  under  discussion  should  be,  it  is 
plain,  not  only  that  the  exercise  of  such  an  im- 
plied power  is  unnecessary  to  supply  the  sinews 
of  war,  but  that  the  framers  of  the  Constitution 
never  intended  to  trust  a  matter  of  such  great 
and  vital  importance  as  that  of  raising  means 
for  the  national  defense  or  for  the  prosecution 
of  a  war  to  any  implication  whatever,  as  they 
had  learned  from  bitter  experience  that  the 
great  weakness  of  the  Confederation  during  the 
war  for  independence  consisted  in  the  want  of 
such  express  powers.  Influenced  by  those  con- 
siderations, the  framers  of  the  Constitution  not 
only  authorized  Congress  to  lay  and  collect 
631*]  taxes,  duties,  *  imposts  and  excises  to 
any  and  every  extent,  but  also  to  coin  money 
and  to  borrow  money  without  any  limitation 
as  to  amount,  showing  that  the  argument  that 
to  deny  the  implied  power  to  make  paper  emis- 
sions a  legal  tender  will  be  to  cripple  the  gov- 
ernment, is  a  mere  chimera,  without  any  solid 
constitutional  foundation  for  its  support. 

(Comprehensive,  however,  as  the  power  of 
Federal  taxation  is,  being  without  ]imitati<m  as 
to  amount,  still  there  are  some  restrictions  aa 
to  the  manner  of  its  exercise,  and  some  exoep- 
tions  as  to  the  objects  to  which  it  may  be  ap- 
plied. Bills  for  raising  revenue  must  originate 
m  the  House  of  Representatives;  duties,  imposts, 
and  excises  must  be  uniform  throughout  the 
United  States ;  direct  taxes  must  be  apportioned 
according  to  numbers :  regulations  of  commerce 
and  revenue  shall  not  give  any  preference  to  the 
ports  of  one  state  over  those  of  another;  nor 
■hall  vessels  bound  to  or  from  one  state  be 
obliged  to  enter,  clear  or  pay  duties  in  another; 
nor  shall  any  tax  or  duty  be  laid  on  articles  ex- 
ported from  any  state. 

Preparation  for  war  mav  be  made  in  peace, 
but  neither  the  necessity  for  such  preparation 
nor  the  actual  existence  of  war  can  have  the 
effect  to  abrogate  or  supersede  those  restric- 
tions, or  to  empower  Confess  to  tax  the  arti- 
cles excepted  from  taxation  by  the  Constitu- 
tion. Implied  exceptions  also  exist,  limiting  the 
power  of  Federal  taxation  as  well  as  that  of  the 
states,  and  when  an  exception  of  that  character 
ia  ascertained  the  objects  falling  within  it  are 
as  effectually  shield^  from  taxation  as  those 
falling   within   an    express   exception,    for   the 

glain  reason  that  the  "government  of  the  United 
tates  is  acknowledged  by  all  to  be  one  of 
enumerated  powers,"  from  which  it  necessarily 
follows  that  powers  not  granted  cannot  he  ex- 
ercised. McCulloch  V.  Maryland,  4  Wheat.  405. 
Moneys  may  be  raised  by  taxes,  duties,  im- 
posts, aind  excises  to  carry  on  war  as  well  as  to 
pay  the  public  debt  or  to  provide  for  the  com- 
mon defense  and  general  welfare,  but  no 
appropriation  of  money  to  that  use  can  be 
632*]  made  for  a  'period  longer  than  two 
years,  nor  can  Congress,  in  exercising  the  power 
to  levy  taxes  for  that  purpose,  or  any  other, 
abrogate  or  supersede  those  restrictions,  excep- 
tions and  limitations,  as  they  are  a  part  of  tne 
Constitution,  and  as  such,  are  an  obligatory  in 
w&r  aa  in  peace,  as  any  other  rule  would  sub- 
vert, in  time  of  war,  every  restriction,  excep- 
tion, limitation  and  prohibition  in  the  ConsU- 
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tution,  and  invest  CongrcM  with  unlimited 
power,  even  surpassing  that  possessed  by  the 
British  Parliament. 

Congress  ma^  also  borrow  money  to  carry  on 
war,  without  limitation,  and  in  exercising  that 
express  powmr  may  issue  Treasury  notes  as  the 
requisite  means  for  carrying  the  express  power 
into  execution;  but  Congress  cannot  constitute 
such  notes  a  standard  of  value  nor  make  them 
a  legal  tender,  neither  in  time  of  war  nor  in 
time  of  peace,  for  at  least  two  reasons,  either  of 
which  is  conclusive  that  the  exercise  of  sudi  a 
power  is  not  warranted  by  the  Constitution: 

(1)  Because  the  published  proceedings  of  the 
Convention  which  adopted  the  Constitution,  and 
of  the  state  conventions  which  ratified  it,  show 
that  those  who  participated  in  those  delibera- 
tions never  intended  to  confer  any  such  power. 

(2)  Because  such  a  power,  if  admitted  to  exist, 
would  nullify  the  effect  and  operation  of  the  ex- 
press power  to  coin  money,  regulate  the  value 
thereof  and  of  foreign  coin ;  aa  it  would  substi- 
tute a  paper  medium  in  the  place  of  gold  and 
silver  coin,  which,  in  itself,  as  compared  with 
coin,  possesses  no  value,  is  not  money,  either 
in  the  constitutional  or  commercial  sense,  but 
only  a  promise  to  pay  money,  is  never  worUi 
par,  and  often  much  less,  even  as  domestic  ex- 
change, and  is  always  fluctuating  and  never  ae» 
knowledged  either  as  a  medium  of  exchange  or 
a  standard  of  value  in  any  foreign  market 
known  to  American  commerce. 

Power  to  issue  such  notes,  it  is  conceded,  ex- 
ists without  limitation,  but  the  question  is 
whether  the  framers  of  the  Constitution^  intend- 
ed that  Congress  in  the  exercise  of  that  power 
or  the  power  to  borrow  money,  whether  in  peaoe 
or  war,  should  be  empowered  to  constitute  pa- 
per emissions,  of  any  kind,  a  standard  of  value, 
and  make  the  same  a  legal  *tender  in  [*633 
payment  of  debts.  Mere  convenience,  or  even  a 
financial  necessity  in  a  single  case,  cannot  be 
the  test,  but  the  question  is:  What  did  the 
framers  of  the  Constitution  intend  at  the  time 
the  instrument  was  adopted  and  ratified? 

Constitutional  powers,  of  the  kind  last  men- 
tioned, that  is,  the  power  to  ordain  a  standard 
of  value  and  to  provide  a  circulating  meditim 
for  a  legal  tender,  are  subject  to  no  mutations 
of   any   kind.    They   are   the   same   in  peaee 
and  in  war.    What  the  grants  of  power  meant 
when  the  Constitution  was  adopted  and  ratified 
they  mean  still,  and  their  meaning  can  never  be 
changed  except  as  described  in  the  fifth  article 
providing  for  amendments,  as  jthe  Constituticm 
**iB  a  law  for  rulers  and  people,  equally  in  war 
and  in  peace,  and  covers  with  the  shield  of  its 
protection  all  classes  of  men  and  under  all  cir- 
cumstances."   Em  parte  Milligan,  4  Wall.   120, 
18  L.  ed.  295. 

Delegated  power  ought  never  to  be  enlargred 
beyond  the  fair  scope  of  its  terms,  and  that  rule 
is  emphatically  applicable  in  the  construction 
of  the  Constitution,  llestrictioiis  may  at  times 
be  inconvenient,  or  even  embar][assing :  but  the 
power  to  remove  the  didiculty  by  amendment  is 
vested  in  the  people,  and  if  they  do  not  exer- 
cise it  the  presumption  is  that  the  inconven- 
ience is  a  less  evil  than  the  mischief  to  be  ap- 
prehended if  the  restriction  bIiouM  be  removed 
and  the  power  extended,  or  that  the  existing  in- 
convenience is  the  least  of  the  two  evil«:  and  it 
should  never  be  forgotten  that  the  government 
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ordained  and  established  by  the  Constitution  is 
a  gorernment  "of  limited  and  enumerated 
powers,"  and  that  to  depart  from  the  true  im- 
port and  meaning  of  those  powers  is  to  establish 
a  new  Constitution  or  to  do  for  the  people  what 
they  have  net  chosen  to  do  for  themselves,  and 
to  usurp  the  functions  of  a  legislator  and  de- 
sert thofto  of  an  expounder. of  the  law.  Argu- 
inent<%  drawn  from  impolicy  or  inconvenience, 
jMivH  .Tutlge  Story,  ought  here  to  be  of  no  weight, 
as  *'the  only  sound  principle  is  to  declare  Ua 
lex  scripta  est,  to  follow  and  to  obey."  1  Story, 
Const,  dd  ed.  S  42C. 

634*]  *For  these  reasons  I  am  of  the  opinion 
that  the  judgment  in  each  of  the  cases  before 
the  court  should  be  reversotl. 

Mr.  Justice  Field*   dissenting: 


The  act  thus  designated  as  the  Legal  Tender 
Act  is  the  act  of  Congress  of  F^ruary  25tb, 
1862,  authorizing  the  issue  of  United  States 
notes,  and  providing  for  their  redemption  or 
funding,  ana, for  funding  the  floating  debt  of 
the  United  States  (12  Stat,  at  L.  :Mr»).  and 
the  questions,  as  state<l.  would  seem  to  draw 
into  discussion  the  validity  of  the  entire  act; 
whereas,  the  only  questions  intended  for  argu- 
ment, and  actually  argued  and  decided,  relate: 
( 1)  To  the  validity  of  that  provision  of  the  act 
which  declnres  that  these  notes  shall  be  a  legal 
tender  in  payment  of  debts,  as  a|i)>Hed  to  pri- 
vate debts  and  debts  of  the  govennnent  contract- 
ed previouH  to  the  passage  of  the  act;  and  (2) 
to  the  validity  of  the  provision  as  applied  to 
similar  contracts  subsonuently  made.  The  Ciise 
of  Parker  v.  Davis  involves  the  consideration  of 
Whilst  I  agree  with  the  Chief  Justice  in  the  j  the  first  question;  and  the  case  of  Knox  v.  Lee 
views  expressed  in  his  opinion  in  these  cases,  in  supposed  by  a  majority  of  the  court  to  pre- 
the  great   iraporLince   wliich    I   attach   to   ihc  I  sent  the  second  question. 

question  of  legal  tender  iiiduwH  me  to^  present  j      Xo  question  was  raised  as  to  the  validity  of 
tome  further  considerations  on  the  subject.  |  the  provision  of  the  act  authorizing  tin*  issue 

Nothing  has  been  heard  from  counsel  iu  these  of  tnci  notes,  and  making  them  receivable  for 
cases,  antl  nothing  from  the  present  majority  of  dues  to  the  United  States:  nor  do  I  p«'rceivc 
the  court,  which  has  create«l  o  doubt  in  my  ,  that  any  objection  could  justly  Ik*  made  nt  this 
niiiid  of  the  correctness  of  the  judgment  ren-    day  to  these  provisions.     The  i^sue  of  the  n<»te8 


tierwl  in  the  ca»i»  of  Hcpbitni   v.  (irmcold,  8 
Wall.  (>0.3.  in  L.  e<I.  513,  or  of  the  conclusions 


was  a  proper  exercise  of  the  power  to  Inirrow 
money,  which  is  granted  to  Conjrress  \%it)inut 


expressed  in  the  opinion  of  the  majority  of  the  .  limitation.  Tlie  extent  to  wliicli  the  power 
ooort  as  then  constituted.  That  judgment  was  may  be  exercised  depends,  in  all  cnm-s,  upcm  the 
reached  only  after  repeated  arguments  were  ;  judgment  of  that  body  as  to  the  nec«s»*ities  of 
heard  from  able  and  eminent  counsel,  and  after  |  the  government.  The' power  to  borrow  includes 
every  point  raised  on  either  side  had  been  the  [  the  power  to  give  evideiu-es  of  in(lel.tcHlne*.s  aiul 
suhjcHSt  of  extended  deliberation.  i  obligations  of  repavnient.    •Instruments  [•636 

The  questions  presented  in  that  case  were  j  „f  this  character  are  among  the  securitie-*  nf  the 
also  involved  iu  several  other  cases,  and  had  {  iT^jt^,,!  states  mentiomnl  in  the  Constitution, 
been  elalK)rately  argu«»d  in  them.  It  is  not  ex-  'i^^^se  securities  are  ^sometimes  in  the  form  of 
travftgant  to  say  that  no  ease  has  ever  been  de-  certificates  of  indehte<lness,  but  thov  mav  be 
dded  by  this  court  smce  its  organization,  m  I  j^^^^,^  •„  „„^,  ^^^her  form,  and  in  such*  form'  and 


which  the  questions  preseiite<l  were  more  fully 
argued  or  more  maturely  considered.  It  wis 
hoped  that  n  judgment  thus  reached  would  not 
be  lightly  disturbed.  It  was  hoped  that  it  had 
settleil  forever  that  under  a  Constitution  or- 
dained, among  other  things.  '*to  establish  jus- 


in  such  amounts  as  will  fit  them  for  general  cir- 
culation, and  to  that  end  may  be  made  paya!»le 
to  bearer  and  transferable  by  d^-livery.  The 
form  of  notes,  varying  in  amotuits  to  suit  the 
convenience  or  ahilitv  of  the  lender,  has  beon 


tice,"  legislatii»n  giving  to  one  person  the  right  fonnd  by  experience  a  convenient  form,  and  the 

to  disclirtige  his  ol.ligations  to  another  bv  m.m-  one  l»est   calculated  to  secure  the  readiest   ac- 

inal  instead  oi  actual  fulfillment,  could  never  be  ceptanee  and  the  largest  loan.     It  has  been  the 

justiCe<l.  practice  of  the  goverument  to  us*-  notes  of  this 

1  Jihall  not  conniient  upon  the  causes  which  eharacter  in  raising  loans  and  obtaining  sup- 

liavf  UhI  to  a  reversil  of  that  judfjinent.     They  plies  from  nn  early  period  in  its  hi^tni  v.  their 

are  patent  to  every  one.     1  will  simply  obhcrve  receipt  by  third  parties  being  in  all  eases  op- 

That   the  Chief  .Justice  and   the  associate  jus-  tional. 

tiees,  who  constituted  the  maj<»rity  of  the  court ;      In  June,  1812,  Congress  pasM-d  an  act  which 

when  tliat  judgment  was  renderetl.  still  adhere  ^  provided  for  the  issue  of  Treasury  not4*s„  and 

to  their  former  convictions.     To  them  the  rea-  aiithori/.ed  the  Secretary-  of  the  Treasiiry.  with 

•<ons  for  the  origin  il  decision  are  as  cogent  and  j|n»  approlmtion  of  the  President,  **to  Iwrrow 

convincing     now    as    they     were     when     that  f,.y„,  ^j^^  to  time,  not  under  par.  such  sums'* 

635M  "decision  was  pronounced:  and  to  them  ^^^  ^^^^  President  might  think  expedient.  *-on  the 

its  justice,  as  applie<l  to  past  contracts,  is  bb  ^.^.^^^^  ^^  j^^,^,,,  notes."  2  Stat,  at  L.  7iJ<5. 

elear  to-day  as  It  was  then.  !„  Kebruarv,   1813.  Congress  passed  another 

In  the  ca.st»s   now;   before   us    the   questions  ^^^^  ^^^  ^^^,  j^^^^^  ^^  Treasurv  notes,  declaring 

statiHl,  by  order  of  the  court,  for  the  argument  .   ,^^^j    ^^^^  amount  of  mtmev  borrowed   or  cJ»- 

of  cnunsj.  .  do  not  present  ^^ '/'» r"^l';^;;lS"'^"V>; !  taini^  bv  virtue  of  the  note;-  issued  under  its 

the  questions  actually  argue«l  and  decided.     As  X"       /.*       i      1 1  u        ^,^  ^r  41,..  .„r.«<.mr  an 

>tat«l.  the  questions  are:     1.  Is  the  act  of  Con-  2^  ^^^J^n  ^»»«"»'»  ^''  «  P"^  ^^  ^»"'  ^       Lli 

,rc...  known    as   U-gnl  Tender   Act.   c^.nstitu.  t hori ml  to  Ik- borrowed  under  a  pm^ 

tional  nn  to  contracts  made  iK-fore  its  passage?  the  same  session.     2  Stat,  at  L.  801.     There  are 


U  it  valid  as  applicable  to  transactions  since 
it«  pa v<(age  7 
12  Walu 


numerous  other  act*  of  a  similar  character  on 

our  statute  books.    More  than  twenty,   \  U- 

339 


467-681 


Supreme  Coubt  of  the  United  States. 


Dec.  Tebm, 


lleve,  were  passed  previous  to  the  Legal  Tender 

637^]  *In  all  of  them  the  issue  of  the  notes 
was  authorized  as  a  means  of  borrowing  money, 
or  obtaining  supplies,  or  paying  the  debts  of  the 
United  States,  and  in  all  of  them  the  receipt  of 
the  notes  by  third  parties  was  purely  voluntary. 
Thus,  in  the  first  act,  of  June,  1812,  the  Secre- 
tary of  the  Treasury  was  authorized,  not  only 
to  borrow  on  the  notes,  but  to  issue  such  notes 
as  the  President  might  think  expedient  *'in  pay- 
ment of  supplies  or  debts  due  by  the  United 
States  to  such  public  creditors  or  other  per- 
sons" as  might  "choose  to  receive  such  notes  in 
payment  at  par."  Similar  provisions  are  found 
in  all  the  acts  except  where  the  notes  are  au- 
thorized simply  to  take  up  previous  loans. 

The  issue  of  the  notes  for  supplies  purchased 
or  services  rendered  at  the  request  of  the  United 
States  is  only  giving  their  obligations  for  an 
indebtedness  thus  incurred;  and  the  same  pow- 
er which  authorizes  the  issue  of  notes  for 
money  must  also  authorize  their  issue  for  what- 
ever is  received  as  an  equivalent  for  money. 
Tlie  result  to  the  United  States  is  the  same  as 
if  the  money  were  actually  received  for  the 
notes  and  then  paid  out  for  the  supplies  or 
services. 

The  notes  issued  under  the  act  of  Congress  of 
February  25th,  18G2,  differ  from  the  Treasury 
notes  authorized  by  the  previous  acts  to  which 
I  have  referred,  in  the  fact  that  they  do  not 
bear  interest  and  do  not  designate  on  their  face 
a  period  at  which  they  shall  be  paid,  features 
which  may  affect  their  value  in  the  market  but 
do  not  chanife  their  essential  character.  There 
cannot  be,  tiierefore,  as  already  stated,  any  just 
objet'tion  at  this  «lay  to  the  issue  of  the  notes, 
nor  to  their  adaptation  in  form  for  general  cir- 
culation. 

Nor  cun  there  l>e  any  objection  to  their  being 
made  nvoivalilo  for  ducn  to  the  United  States. 
Their  nccivahility  in  this  respect  is  only  the  '. 
application  to  tlic  demands  of  the  government, 
and  (Icnmnds  i);L;ainst  it.  of  the  just  principle 
which  is  applicil  to  the  demands  of  individuals 
against  each  other,  that  cross  demands  shall  off- 
set and  satisfy  each  other  to  the  extent  of  their 
respective  amounts.  Xo  rights  of  third  parties 
are  in  any  res|>c'ct  affected  by  the  application  of 
th<*  rule  here,  and  the  purchasing  and  borrow- 
638**]  ing  power  *of  the  notes  arc  greatly  in- 
creased by  making  them  thus  receivable  for  the 
fmblic  dues.  The  objection  to  the  act  does  not 
ie  in  these  features:  it  lies  in  the  provision 
which  declares  that  the  notes  shall  be  "a  legal 
tender  in  payment  of  all  debts,  public  and  pri- 
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vate,"  so  far  as  that  provision  applies  to  pri- 
vate debts,  and  debts  owing  by  the  United 
States. 

In  considering  the  validity  and  constitution- 
ality of  this  provision,  I  shall  in  the  first  place 
confine  myself  to  the  provision  in  its  applica- 
tion to  private  debts.  Afterwards  I  shall  have 
something  to  say  of  the  provision  in  its  appli- 
catK)n  to  debts  owing  by  the  government. 

In  the  discussions  upon  the  subject  of  legal 
tender  the  advocates  of  the  measure  do  not 
agree  as  to  the  power  in  the  Constitution  to 
wliich  it  shall  be  referred;  some  placing  it  upon 
the  power  to  borrow  money,  some  on  the  coining 
power,  and  some  on  what  is  termed  a  resulting 
power  from  the  general  purposes  of  the  govern- 
ment; and  these  discussions  have  been  accom- 
panied by  statements  as  to  the  effect  of  the 
meas\ire,  and  the  consequences  which  must  have 
followed  had  it  been  rejected,  and  which  will 
now  occur  if  its  validity  be  not  sustained,  which 
rest  upon  no  solid  foundation,  and  are  not  calcu- 
lated to  aid  th^  judgment  in  coming  to  a  just 
conclusion. 

In  what  I  have  to  say  I  shall  endeavor  to 
avoid  any  such  general  and  loose  statements, 
and  shall  direct  myself  to  an  inquiry  into  the 
nature  of  these  powers  to  which  the  measure  ia 
referred,  and  the  relation  of  the  measure  to 
them. 

Now,  if  Congress  can,  by  its  legislative  decla- 
ration, make  the  notes  of  the  United  States  a 
legal  tender  in  payment  of  private  del)ts — that 
is,  can  make  them  receivable  against  the  will 
of  the  creditor  in  satisfaction  of  debts  due  to 
him  by  third  parties — its  power  in  this  respect 
is  not  derived  from  its  power  to*borrow  money, 
under  which  the  notes  were  issued.    That  pow- 
er is  not  different  in  its  nature  or  essential  in- 
cidents from  the  power  to  borrow  possessed  by 
individuals,  and  is  not  to  receive  a  larger  defini- 
tion.    Xor  is  it  different  from  the  power  often 
granted  to  public  and  private  corporations.  The 
grant,    it   is   true,   is   usually  accompanied    in 
these  •latter  cases  with  limitations  as  to  [^639 
the  anmunt  to  be  borrowed,  and  a  designation 
of  the  objects  to  which  the  money  shall  be  ap- 
plied— limitations   which    in   no   respect   nflToct 
the  nature  of  the  power.     The  terms  "power  to 
lM)rrow  money"  have  the  same  meaning  in    all 
these  cases,  and  not  one  meaning  when  used  by 
individuals,  another  when  granted  to  corpora- 
tions, and  still  a  different  one  when  possessed 
hy  Congress.     They  mean  only  a  power  to  con- 
tract for  a  loan  of  money  upon  considerations 
to  be  agreed  between  the  parties.    The  ayiount 
of  the  loan,  the  time  of  repayment,  the  interest 
it  shall  bear,  and  the  form  in  which  the  obliga- 
tion shall  be  expressed,  are  simply  matt<?rs   of 
arrangement   between   the  parties.    They    con- 
cern no  one  else.    It  is  no  part  or  incident   of 
a  contract  of  this  character  thit  the  rights  or 
interests  of  third  parties,  strangers  to  the  mat- 
ter, shall  be  in  any  respect  affected.    The  trans- 
action is  completed  when  the  lender  has  partt^ 
with  his  money,  and  the  borrower  has  given  his 
promise  of  repa^Tiient  at  the  time,  and  in   tlie 
manner,  and  with  the  securities  stipulated,  be- 
tween them. 

As  an  inducement  to  the  loan,  and  security 
for  its  repayment,  the  borrower  may.  of  course, 
pled^Lie  such  propeity  or  revenues,  antl  annex  to 
his  promises  such  rights  and  privilege;*  as  he 
mav  posse^^s.     His  stipulations  in  this    respect 
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are  necessarily  .limited  to  his  own  property, 
rights  and  privileges,  and  cannot  extend  to 
those  of  other  persons. 

Xow,  whether  a  borrower — be  the  borrower 
an  individual,  a  corporation  or  the  government 
—can  annex  to  the  bonds,  notes,  or  other  evi- 
dences of  debt  given  for  the  money  borrowed, 
any  quality  by  which  they  will  serve  as^a  means 
of  *  satisfying  the  contracts  of  other  *  parties, 
must  necessarily  depend  upon  the  question 
whether  the  borrower  possesses  any  right  to  in- 
terfere with  such  contracts,  and  determine  how 
they  shall  be  satisfied.  The  right  of  the  bor- 
rower in  this  respect  rests  upon  no  different 
foundation  than  the  right  to  interfere  with  any 
other  property  of  third  parties.  And  if  it  will 
not  be  contended,  as  I  think  1  may  assume  it 
will  not  be,  that  the  borrower  possesses  any 
Tight,  in  order  to  make  a  loan,  to  interfere 
witli  the  tangible  and  visible  property  of 
640*]  *third  parties,  I  do  not  perceive  how  it 
can  be  contended  that  he  has  any  right  to  in- 
terfere with  their  property  when  it  exists  in 
the  form  of  contracts.  A  large  part  of  the 
property  of  every  commercial  people  exists  in 
that  foVm.  and  the  principle  which  excludes 
a  stranger  from  .meddling  with  another's  prop- 
erty which  is  visible  and  tangible  equally  ex- 
«lutlo»  him  from  meddling  with  it  when  existing 
in  the  form  of  contracts. 

That  an  individual  or  a  corporation  borrow- 
in;:  pos>i>»e3  no  power  to  annex  to  his  evidences 
of  inilebtc'thiess  any  quality  by  which  the  holder 
Mill  be  enabled  to  change  his  contracts  with 
thinl  parties,  strangers  to  the  loan,  is  ad- 
mitted, but  it  is  contended  that  Congress  pos- 
sesses such  power  because,  in  addition  to  the 
express  power  to  borrow  money,  there  is  a 
•clause  in  the  Constitution  which  authorizes 
Congress  to  make  all  laws  "necessary  and 
proper"  for  the  execution  of  the  powers  enumer- 
ated. This  clause  neither  augments  nor  dimin- 
i«he!*  the  expressly  designated  powers.  It  only 
states  in  terms  what  Congress  would  equally 
have  had  the  riglit  to  do  without  its  insertion 
in  the  Constitution.  It  is  a  general  principle 
that  a  power  to  do  a  particular  act  includes 
the  power  to  adopt  all  the  ordinary  and  appro- 
priate means  for  its  execution.  *'Had  tlie  Con- 
stitution.'* says  Hamilton,  in  the  Federalist, 
spe:iking  of  this  clause,  "been  silent  on  this 
head,  there  can  be  no  doubt  that  all  the  par- 
ticular powers  recjuisite  as  a  means  of  execut- 
ing the  general  powers  would  have  resulted  to 
the  government  by  unavoidable  implication.  Xo 
axiom  is  more  clearly  established  in  law  or  in 
Teasjon,  that  whenever  the  end  is  required  the 
means  are  authorized ;  whenever  a  general 
power  to  do  a  thing  i«  given,  every  particular 
power  necessary  for  doing  it  is  included,**  The 
Federalist,  No.  44. 

The  subsidiary  power  existing  without  the 
•clause  in  question,  its  insertion  in  the  Constitu- 
tion was  no  doubt  intended,  as  observed  by  Mr. 
Hamilton,  to  prevent  "all  caviling  refinements" 
in  those  who  might  thereafter  feel  a  disposition 
641*]  'to  curtail  and  evade  the  legitimate  au- 
thorities of  the  Union;  and  also  I  may  add,  to 
indicate  the  true  sphere  and  limits  of  the  im- 
plied powers. 

But  though  the  subsidiary  power  would  have 

«xiste<l  without  this  clause,  there  would  have 

"been  the  same  perpetually  recurring  <)uestion  as 

3IOW,  as  to  what  laws  are  necessarv  and  proper 
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for  the  execution  of  the  expressly  enumerated 
powers. 

The  particular  clause  in  question  has  at  dif- 
ferent times  undergone  elaborate  discussion  in 
Congress,  in  cabinets,  and  in  the  courts.  Its 
meaning  was  much  debated  in  the  first  Con- 
gress upon  the  proposition  to  incorporate  a  na- 
tional bank,  and  afterwards  in  the  cabinet  of 
Washington,  when  that  measure  was  presented 
for  his  approval.  Mr.  Jefferson,  then  Secre- 
tary of  State,  and  Mr.  Hamilton,  then  Secretary 
of  the  Treasury,  differed  widely  in  their  con- 
struction of  the  clause,  and  each  gave  his  views 
in  an  elaborate  opinion.  Mr.  Jefferson  held  that 
the  word  "necessary"  restricted  thft  power  of 
Congress  to  the  use  of  those  means,  without 
which  the  grant  would  be  nu^tory,  thus  making 
'•necessary*'  equivalent  to  "indispensable." 

Mr.  Hamilton  favored  a  more  liberal,  and  in 
my  judgment,  a  more  just  interpretation,  and 
contended  that  the  terms  "necessary  and  prop- 
er** meant  no  more  than  that  the  Measures 
adopted  must  have  an  obvious  relation  as  a 
means  to  the  end  intended.  "If  the  end,*' 
he  said,  "be  clearly  comprehended  within  any 
of  the  specified  powers,  and  if  the  measure  have 
an  obvious  relation  to  that  end,  and  is  not  for- 
bidden by  any  particular  provision  of  the  Con- 
stitution, it  may  safely  be  deemed  to  come 
within  the  compass  of  the  national  authority.** 
"There  is  also,**  he  added,  "this  further  cri- 
terion which  may  materially  assist  the  decision. 
Does  the  proposed  measure  abridge  a  pre-exist- 
ing right  of  any  state,  or  of  any  individual? 
If  it  does  not,  there  is  a  strong  presumption  in 
favor  of  its  constitutionality;  and  slighter  rela- 
tions to  any  declared  object  mav  be  {H^rmitted 
to  turn  the  scale.**  From  the  criterion  thus  in- 
dicated it  *  would  seem  that  the  distin-  [*642 
guished  statesman  was  of  opinion  that  a  meas- 
ure which  did  interfere  with  a  pre-existing 
right  of  a  state  or  an  individual  would  not  b« 
constitutional. 

The  interpretation  given  by  Mr.  Hamilton 
was  substantially  followed  by  Chief  Justice 
Marshall,  in  McCulloch  v.  Maryland,  when, 
speaking  for  the  court,  he  said  that  if  the  end 
to  be  accomplished  by  the  legislation  of  Con- 
gress be  legitimate,  and  within  the  scope  of  the 
Constitution,  "all  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end, 
and  which  are  not  prohibited,  but  are  consist- 
ent with  the  letter  and  spirit  of  the  Constitu- 
tion, are  constitutional.**  The  Chief  Justice  did 
not,  it  is  true,  in  terms  declare  that  legisla- 
tion which  is  not  thus  appropriate,  and  plainly 
adapted  to  a  lawful  end,  is  unconstitutional, 
but  such  is  the  plain  import  of  the  argument 
advanced  by  him;  and  that  conclusion  must 
also  follow  from  the  principal  that,  when  leg- 
islation of  a  particular  character  is  specially 
authorized,  the  opposite  of  such  legislation  U 
inhibited. 

Tested  by  the  rule  given  by  Mr.  Hamilton, 
or  by  the  rule  thus  laid  down  by  this  court 
through  Mr.  Chief  Justice  Marshall,  the  an- 
nexing of  a  quality  to  the  promises  of  the  gov- 
ernment for  money  borrowed,  which  will  en- 
able the  holder  to  use  them  as  a  means  of  sat- 
isfying the  demands  of  third  parties,  cannot  be 
sustained  as  the  exercise  of  an  appropriate 
means  of  borrowing.  That  is  only  appropriate 
which  has  some  relation  of  fitness  to  an  end. 
Borrowing,  as  already  stated,  ii  a  transaction 
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by  which,  on  cne  side,  the  lender  parts  with 
his  money,  and  on  the  otJier  the  borrower 
aproes  to  repay  it  in  Bwch  form  and  at  such 
time  as  may  be  stipulated.  Tliough  not  a  nec- 
essary part  of  the  contract  of  borrowing,  it  is 
usual  for  the  borrower  to  offer  securities  for 
the  repayment  of  the  loan.  The  fitness  whicli 
would  render  a  means  appropriate  to  this 
transaction  thus  considered  must  have  respect 
to  the  terms  which  are  essential  to  the  con- 
tract, or  to  th^  securities  which  the  borrower 
may  furnish  as  an  inducement  to  the  loan. 
The  quality  of  IcjE^l  tender  docs  not  toucli  the 
terms  of  the  contract  of  borrowing,  nor  d<>es 
it  «itand  as  a  security  for  the  loan.  A  st^curity 
643*]  supposes  *some  right  or  interest  in  tin* 
tiling  pledged,  which  is  subject  to  the  disposi- 
tion of  the  borrower. 

There  has  been  much  confusion  on  this  sub- 
ject from  a  failure  to  distinguish  between  tlw 
adaptation  of  particular  means  to  an  end  and 
the  effect,  or  suj)iK)sed  effect,  of  t!iose  means 
in  producing  results  desired  by  the  government. 
Thf  argument  is  stated  thus:  The  object  of 
liorrowing  is  to  raise  fimds;  the  annexing  of 
the  quality  of  legal  tender  to  the  notes  of  the 
goviTnnient  induces  parties  the  more  Veadily  to 
loan  upon  them;  the  result  desired  by  the  gov- 
ernment— the  acquisition  of  funds — is  thus  ac- 
eninplishe<l :  tlien*forc.  the  annexing  of  the 
quality  of  legal  tender  is  an  appropriate  means 
to  the  execution  of  tlie  power  to  borrow.  Hut 
it  is  evident  that  the  same  reasoning  would  jus- 
tify, as  appropriate  means  to  the  execution  of 
this  power,  any  measures  which  would  result 
in  obtaining  the  required  funds.  The  annex- 
ing of  a  provision  by  which  the  notes  of  the 
government  should  serve  as  a  fri-e  ticket  in  the 
public  conveyances  of  the  country,  or  for  in- 
irress  into  nlaces  of  piiblie  nniusenient.  or  whieh 
would  entitle  the  holder  to  a  percentage  out 
nf  the  ievenue>  of  privnl*'  eorporations.  <ir  ex 
ernpt  Iiis  entire  pr«»pi'rty,  ji?*  well  as  the  notes 
themselves,  from  slate  and  municipal  tiixation, 
^\^»uhl  |»rn(lu<-e  a  ri-ady  actM'ptjuu'e  of  the  notes, 
l^ut  the  adv4M;ite  of  the  most  libiTal  construe- 
tion  would  hardly  j)reten<l  that  thes<'  m<*asures, 
♦•r  <<iniilar  inejwnres  touching  the  property  of 
third  parlies,  would  be  api»ro|>riate  as  a  njeans 
In  tile  ex<'eution  of  the  power  ti»  borrow.  In- 
d«MMl.  there  is  n«»  invasion  by  government  of  the 
ri«;lits  of  third  parties  wliieli  might  not  thus  be 
sanctioned  upon  the  pretense  that  its  allowanw 
to  the  Imhier  of  the  notes  would  lend  to  their 
re.HJy  aeiepianee  and  pnnhn-e  the  desired  loan. 

The  actual  effect  of  the  tpiality  of  legal  ten- 
der in  in«Iuoing  parties  to  re«»ive  them  was  nee- 
essjirily  limited  to  the  amount  riHpiireil  by  ex- 
isting debtors,  who  did  not  serufde  to  clischarge 
witli  them  their  pre-existing  liahilities.  Kor 
monevs  desired  from  otiu'r  ])artii*s,  or  supplies 
"eouired  for  the  um-  of  the  Armv  or  \avv,  the 
prtivisitm  adde<l  n(»thing  to  the  value  of  the 
notes.  Their  Imrrowing  power  or  pnnhasing 
644*1  *f lower  depen<led,  by  a  general  and  a 
universal  law  of  currency,  not  uj»on  the  legal 
tender  elaus<*.  but  up<ni  the  c<nitiilence  whieh 
the  parties  receiving  the  notes  had  in  their  ulti- 
mate payment.  Their  exehangeable  value  was 
determincHl  by  this  confnlence.  and  every  person 
ilea  ling  in  them  advanced  his  money  and  regu- 
late«i  his  charges  acconlingly. 

The  inability  of  mere  legislation  to  control 
this  universal  law  of  currency  is  strikingly  il- 
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lustrated  by  the  history  of  the  bills  of  credit  is- 
sued by  the  Continental  Congress  during  our 
Revolutionary  War.  From  June,  1775,  to 
March,  1780,  these  bills  amounted  to  over  $300,- 
000,000.  Depreciation  followed  as  a  natural 
consequence,  commencing  in  1777,  when  the  is- 
sues  only  equalled  $14,000,000.  Previous  to 
this  time,  in  January,  1776,  when  the  issues- 
were  only  $5,000,000  Congress  had,  by  resolu- 
tion, declared  that  if  any  person  should  be  •*8a 
lost  to  all  virtue  and  regard  to  his  coimtry'*  a» 
to  refuse  to  receive  the  bills  in  payment,  he 
should  on  conviction  thereof  by  the  committee 
of  the  city,  county  or  district,  or,  in  case  of  ap- 
peal from  their  decision,  by  the  Assembly,  Con- 
vention, Council  or  (^ommittee  of  Safety  of  the 
colony  where  he  reside<l,  be  **deemed,  pub- 
lished, ami  treated  as  an  enemy  of  his  country, 
and  precluded  from  all  trade  or  intercourse 
with  the  inhabitants*'  of  the  colonies.  2  .lourn. 
of  Cong.  21. 

And  in  January,  1777,  when  as  yd  the  issues 
were  only  $14,000,000,  Congress  passed  this  re- 
markable resolution: 

'*Rr8ohcd,  That  all  bills  of  credit  emitte<l  by 
authority  of  Congress  ought  to  pass  current  in 
all  payments,  trade  and  dealings  in  these  states, 
and  be  deemed  in  value  e<jual  to  the  same  nom- 
inal sums  in  Spanish  milled  dollars,  and  that 
whosoi'ver  shall  offer,  ask,  or  reci'ive  more  in 
the  sai<l  bills  for  any  gold  or  silver  coins,  bul- 
lion, or  any  other  spi'cles  of  money  whatsoever, 
than  the  nominal   sum  or  amount   tln^reof  in 
Spanish  milled  dollars,  or  more  in  the  said  bills 
for  any  lands,  houses,  goods,  or  commoilities 
whatsoever  than  the  same  could  be  purchased 
at  of  the  same  person  or  persons  In  gtild,  silver, 
or    any    other    species    of    money    whatsoever, 
•or  shall  offer  to  sell  any  goods  or  com-  [•645^ 
modities  for  gold  or  silver  coins  or  any  other 
species  of  mom\v  whatsoever  and  refuse  to  sell 
the  same  for  tiie  said  continental  bills,  ov«'ry 
such  person  ought  to  be  dt»eme<l  an  enemy  to 
thi'  lil»erty  of  these  I'nited  States  and  to  forfeit 
the  value  of  the  mcmey  so  exchanged,  or  bousp, 
land  or  conmiodity  so  sold  or  offere<l  f(»r  sale. 
And   it  is  reeonnnended  to  the  legi>latures   of 
the   respective   stjites   to  enact   laws    iullicting 
such  fiufeitures  and  other  penalties  on  offenders 
as  aforesaid   as  Mill   prevent    such    peniieioiis 
practices.     That  it  be  recommended  to  the  legis- 
latures of  the   I'nited  States  to  pass  laws    to 
make  the  bills  of  credit  issued  by  the  Congress 
a  lawful  temlcr  in  payments  of  public  and  pri- 
vate debts,  and  a  refusal  thereof  an  extinguish- 
ment of  such  debts:  that  debts  payable  in  stea- 
ling money  l>e  discharged  with  continentnl  dol- 
lars at  the  rate  of  4«.  tiff,  sterling  per  dollar, 
and  that  in  discharge  of  all  other  debts  and  con- 
tracts continental  dollars  pass  at  the  rate  fi.\«'d 
by  the  res|M'clive  states  for  the  value  of  Span- 
ish milled  dollars.'* 

The  several  states  promptl}'  resp<Mided  to  the 
reconnnendations  of  Congress  and  made  the 
hills  a  legal  tender  for  debts  and  the  refusal  to 
receive  them,  an  extinguishment  of  the  debt. 

t!ongress  also  issued,  in  September,  1779.  a 
circular  addressed  to  the  people  on  the  sul»joot, 
in  whicli  they  showed  that  the  Unitinl  States 
would  be  able  to  redeem  the  bills,  and  they  re- 
pcdled  with  indignation-  the  suggestion  that 
there  could  be  any  violation  of  the  public  faith. 
"The  pride  of  America,"  said  the  addn^R.  *'re- 
volts  trom  the  idea:  her  citizens  know  for  what 
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purposes  these  emissions  were  made,  and  have 
repeatedly  plighted  their  faith  for  the  redemp- 
tion of  them;  they  are  to  be  found  in  every 
man's  possession,  and  every  man  is  interested  in 
their  being  redeemed ;  they  must,  therefore,  en- 
tertain a  high  opinion  of  American  credulity 
who  suppose  the  people  capable  of  believing,  on 
due  reflection,  that  all  America  will,  against 
the  faith,  the  honor,  and  the  interest  of  all 
America,  be  ever  prevailed  upon  to  counte- 
nance, support,  or  permit  so  ruinous,  so  dis- 
646*]  graceful  a  *measure.  We  are  convinced 
that  the  efforts  and  arts  of  our  enemies  will  not 
be  wanting  to  draw  us  into  this  humiliating 
and  contemptible  situation.  Impelled  by  malice 
and  the  suggestions  of  chagrin  and  disappoint- 
ment at  not  being  able  to  bend  our  necks  to 
the  yoke,  they  will  endeavor  to  force  or  seduce 
us  to  commit  this  unpardonable  sin  in  order  to 
subject  us  to  the  punishment  due  to  it,  and 
that  we  nuiy  thenceforth  be  a  reproach  and  a 
byword  among  the  nations.  Apprised  of  these 
consequences,  knowing  the  value  of  national 
character,  and  impressed  with  a  due  sense  of 
the  immutable  laws  of  justice  and  honor,  it  is 
impossible  that  America  should  think  without 
horror  of  such  an  execrable  deed."  5  Joum. 
Cong.  351.  This  address  was  written  by  Mr. 
Jay.  See,  Flander's  Lives  and  Times  of  the 
Chief  Justices,  vol.  1,  p.  256. 

Yet  in  spite  of  the  noble  sentiments  contained 
in  this  address,  which  bears  the  honored  name 
of  John  Jay,  then  President  of  Congress  and 
afterwards  the  first  Chief  Justice  of  this  court, 
and  in  spite  of  legal  tender  provisions  and 
harsh  penal  statutes,  the  universal  law  of  cur- 
rency prevailed.  Depreciation  followed  until  it 
became  so  great  that  the  very  idea  of  redemp- 
tion at  par  was  abandoned. 

Congress  then  proposed  to  take  up  the  bills 
by  issuing  new  bills  on  the  credit  of  the  several 
states,  guaranteed  by  the  United  States,  not  ex- 
ceeding one  twentieth  of  the  amount  of  the  old 
i««ue,  the  new  bills  to  draw  interest  and  be  re- 
deemable in  six  years.  But  the  scheme  failed 
and  the  bills  became,  during  1780,  of  so  little 
value  that  they  ceased  to  circulate  and  "quietly 
died,"  says  the  historian  of  the  period,  **in  tlie 
hands  of  their  possessors."  2  Pitkin's  Hist., 
157. 

And  it  is  within  the  memory  of  all  of  us  that 
during  the  late  Rebellion  the  notes  of  the  United 
States  issued  under  the  Legal  Tender  Act  rose 
in  value  in  the  market  as  the  successes  of  our 
arniA  gave  evidence  of  an  early  termination  of 
the  war,  and  that  tliey  fell  in  value  with  every 
triumph  of  the  Confederate  forces.  No  legisla- 
tion of  Congress  declaring  these  notes  to  be 
64T*J  money,  instead  of  representatives  *of 
money  or  credit,  could  alter  this  result  one  jot 
or  tittle.  Men  measured  their  value  not  by 
congressional  declaration,  which  could  not  alter 
the  nature  of  things,  but  by  the  confidence  re- 
poMHl  in  their  ultimate  payment. 

Without  the  legal  tender  provision  the  notcH 
wtHild  have  circulated  equally  well  and  an- 
swered all  the  purposes  of  government — the 
only  direct  benefit  resulting  from  that  provi- 
sion arii«ing,  as  already  stated,  from  the  ability 
it  conferrcid  upon  unscrupulous  debtors  to  dis- 
charge with  them  previous  obligations.  The 
notes  of  state  ImnkR  circulated  without  possess- 


ability  of  the  banks  to  redeem  the  notes  ood- 
tinued.  The  notes  issued  by  the  national  bank 
associations  during  the  war,  imder  the  author- 
itv  of  Congress,  amounting  to  $300,000,000, 
which  were  never  made  a  legal  tender,  circu- 
lated equally  well  with  the  notes  of  the  United 
States.  Neither  their  utility  nor  their  circu- 
lation was  diminished  in  any  degree  by  the  ab- 
sence of  a  legal  tender  quality.  Tliey  rose  and 
fell  in  the  market  under  the  same  influences 
and  precisely  to  the  same  extent  as  the  notes  of 
the  United  States,  which  possessed  this  quality. 

It  is  foreign,  however,  to  my  argument,  to 
discuss  the  utility  of  the  legal  tender  clause. 
The  utility  of  a  measure  is  not  the  subject  of 
judicial  cognizance,  nor,  as  already  intimated, 
the  test  of  its  constitutionality.  But  the  rela- 
tion of  the  measure  as  a  means  to  an  end,  au- 
thorized by  the  Constitution,  is  a  subject  of 
such  cognizance,  and  the  test  of  its  constitu- 
tionality, when  it  is  not  prohibited  by  any  spe- 
cific provision  of  that  instrument,  and  is  con- 
sistent with  its  letter  and  spirit.  **The  degree," 
said  Hamilton,  *'in  which  a  measure  is  neces- 
sary, can  never  be  a  test  of  the  legal  right  to 
adopt  it.  That  must  be  a  matter  of  opinion, 
and  can  only  be  a  test  of  expediency.  The  rela- 
tion between  the  means  and  the  end,  between 
the  nature  of  a  means  employed  toward  the  ex- 
ecution of  the  power  and  the  object  of  that  pow- 
er, must  be  the  criterion  of  unconstitutionality; 
not  the  more  or  less  of  necessity  or  utility." 

•If  this  were  not  so,  if  Congress  could  [*648 
not  only  exercise,  as  it  undoubtedly  may,  unre- 
stricted liberty  of  choice  among  the  'means 
which  are  appropriate  and  plainly  adapted  to 
the  execution  of  an  express  power,  but  could 
also  judge,  without  its  conclusions  being  sub- 
ject to  question  in  cases  involving  private 
rights,  what  means  are  thus  appropriate  and 
adapted,  our  government  would  be.  not  what  it 
was  intended  to  be,  one  of  limited,  but  one  of 
unlimited,  powers. 

Of  course  Congress  must  inquire  in  the  first 
instance  and  determine  for  itself  not  only  the; 
expediency,  but  the  fitness  to  the  end  intende<K 
of  every  measure  adopted  by  its  legislation. 
But  the  power  of  this  tribunal  to  revise  these 
determinations  in  cases  involving  private  rights 
has  been  uniformly  asserted,  since  the  forma- 
tion of  the  Constitution  to  this  day.  by  the 
ablest  statesman  and  jurists  of  the  country. 

I  have  thus  dwelt  at  length  upon  the  clause 
of  the  Constitution  investing  Congress  with  thc» 
power  to  borrow  money  on  the  credit  of  the 
United  States,  because  it  is  under  that  power 
that  the  notes  of  the  United  States  were  issued, 
and  it  is  U]>on  the  supposed  enhanced  value 
which  the  quality  of  legal  tender  gives  to  aueh 
notes,  as  the  means  of  borrowing,  that  the 
validity  and  constitutionality  of  the  provision 
annexing  this  quality  are  founded.  It  is  true 
that,  in  the  arguments  of  counsel,  ond  in  the 
several  opinions  of  fliflferent  state  courts,  to 
which  our  attention  has  been  called.  an<l  in  the 
dissenting  opinion  in  Hepbvrn  v.  (irisiroUl,,  8 
Wall.  603,  19  L.  ed.  513,  reference  is  also  made 
to  other  powers  possessed  by  Congress,  |mrtic- 
ularly  to  declare  war,  to  suppress  insurrection, 
to  raise  and  support  armic^s,  and  to  provide  and 
maintain  a  navy ;  all  of  which  were  called  into 
exercise  and  severelv  taxed  at  the  time  the  T^- 


inp  that  quality,  and  supplied  a  currency  for  gal  Tender  Act  was  passed.  But  it  is  evident 
the  people  just  so  long  as  confidence  in  the  that  the  notes  have  no  relation  to  these  powers, 
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or  to  any  other  powers  of  Congress,  except  as 
they  furnish  a  convenient  nieuns  for  raising 
money  for  their  execution.  The  existence  of 
the  war  only  increased  tlie  urgency  of  the  gov- 
ernment for  funds,  it  did  not  add  to  its  pow- 
ers to  raise  such  funds,  or  change,  in  any  re- 
spect, the  nature  of  those  powers  or  the 
transactions  which  tliey  authorized.  If  the 
649*]  •power  to  engraft  the  quality  of  legal 
tender  upon  the  notes  existed  at  all  with  Con- 
gresrs.  the  occasion,  the  extent,  and  the  purpose 
of  its  exercise  were  mere  matters  of  legislative 
discretion;  and  the  power  may  be  equally  ex- 
erted when  a  loan  is  made  to  meet  the  ordinary 
ex|K•n^esi  of  government  in  time  of  peace,  as 
when  vast  sums  are  needed  to  raif^  armies  and 
provide  navies  in  time  of  war.  The  wants  of 
the  govornuient  can  never  be  the  measure  of  its 
pow*r>. 

Tke  Constitution  has  specifically  desip^iated 
the  nieauH  by  which  funds  can  lie  raised  for  the 
uses  of  the  government,  either  in  war  or  peace. 
l'he>e  art*  taxation,  borrowing,  coining,  and  the 
sale  of  its  public  property.  Congress  is  em- 
powered to  levy  and  collect  taxes,  duties,  im- 
posts nnd  excises  to  any  extent  which  the  pub- 
lic iiec*!-»ities  may  require.  Its  power  to  bor- 
row is  Hjually  unlimitod.  It  can  convert  any 
bullion  it  may  possess  into  coin,  and  it  can  dis- 
pose ('f  the  public  lands  and  other  property  of 
the  I'nited  States,  or  any  part  of  such  property. 
Tlie  designation  of  theM»  means  exhausts  the 
powers  of  Congress  on  the  subject  of  raising 
money.  Tlie  designation  of  the  means  is  a  nega- 
tion of  all  others,  for  the  designation  would  be 
unnecessarv  and  absurd  if  the  use  of  anv  and 

•  « 

all  niean>  v/ere  permissible  without  it.  These 
mean$^  exclude  a  resort  to  forced  loans,  and  to 
any  compuUory  interference  with  the  property 
•of  third  persons,  except  by  regular  taxation  in 
one  of  the  fonns  mentioned. 

But  this  is  not  all.  The  |>ower  **to  coin  mon- 
oy"  is,  in  my  judgment,  inconsistent  with  and 
repugnant  to  the  existence  of  a  power  to  make 
anything  but  etun  a  legal  tender.  To  coin 
monev  ip  to  mold  metallic  substance  having  in- 
trin*«ie  value  into  certain  forms  convenient  for 
commerce,  and  to  impre>s  them  with  the  stamp 
of  the  government  indicating  their  value.  Coins 
are  piece«  of  metal,  of  definite  weight  and  val- 
ue, thu-*  stanii>ed  by  national  authority.  Such 
is  the  natural  im|*>ort  of  the  terms  "to  coin 
money"  and  **coin:"  and  if  there  were  any  doubt 
that  this  is  their  meaning  in  the  Constitution, 
it  would  lie  removed  by  the  language  which  im- 
mediately follows  the  grant  of  the  "power 
650  j  '\o  coin"  authorizing  Congress  to  regu- 
late the  value  of  the  money  thus  coined,  and 
also  '*of  foreign  coin."  and*  by  the  distinction 
made  in  other  clauses  between  coin  and  the  ob- 
ligations of  the  general  government  and  of  the 
several  states. 

The  power  of  regulation  conferred  is  the 
power  to  determine  the  weight  and  purity  of  the 
several  coins  struck,  and  their  consequent  re- 
lation to  the  monetary  unit  which  might  be  es- 
tablished by  the  authority  of  the  government — 
a  power  which  can  be  exercised  with  reference 
to  the  metollic  coins  of  foreign  countries,  but 
which  is  incapable  of  execution  with  reference 
to  their  obligations  or  securities. 

Then,  in  the  clause  of  the  Constitution  im- 
me<liat('Iy  following,  authorizing  Congress  '*to 
844 


provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United 
States,"  a  distinction  between  the  obligations 
and  coins  of  the  general  government  is  clearly 
made.  And  in  the  10th  section,  which  forbids 
the  states  to  "coin  money,  emit  bills  of  credit, 
and  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts."  a  like  distinction 
is  made  l>etwcen  coin  and  the  obligations  of  the 
several  states.  The  terms  "gold  and  silver,"  as 
applied  to  the  coin^  exclude  the  possibility  of 
any  other  conclusion. 

Now,  money  in  the  true  sense  of  the  term  is 
not  only  a  medium  of  exchange,  but  it  is  a 
standard  of  value  bv  which  all  other  values  jire 
measured.  Hlackstone  says,  and  Story  rejMMits 
his  language,  "Money  is  a  universal  medium  or 
oonnnon  standard,  bv  a  comporison  with  which 
the  value  of  all  merchandise  may  be  ascertainevl. 
or  it  is  a  sign  which  represents  the  res|)eciive 
values  of  all  commodities."  1  Bl.  Com.  *i7«4:  I 
Story,  Const.  §  UIB.  Money  being  such  stand- 
ard, its  coins  or  pit=^3  are  necessarily  a  legal 
tender  to  the  amount  of  their  resj>eetiVe  value> 
for  all  contracts  or  judgments  payable  in  mou 
ey,  without  any  legislative  enactment  to  make 
them  so.  The  provisions  in  the  dilForent  coin- 
.nge  arts,  that  the  coins  to  be  struek  shall  l»e 
such  legal  tender,  are  merely  declaratory  of 
their  elFect  when  oflered  in  payment,  and  are 
not  essential  to  give  them  that  character. 

•The  power  to  coin  money  is,  there-  (^651 
fore,  a  power  to  fabricate  coins  out  of  m<*tal  as 
money,  and  thus  make  them  a  legai  tender  for 
their  declared  values  as  indicated  by  their 
stamp.  Jf  this  l)e  the  true  import  and  meaning 
of  the  language  used  it  is  dillicult  to  sec  how 
Congress  can  make  the  paper  of  the  government 
a  legal  tender.  When  the  Constitution  saj** 
that  Congn-sjj  shall  have  the  imwer  to  make 
metallic  coins  a  legal  tender,  it  declarer  in  ef- 
fect that  it  shall  make  ncjthing  else  such  tender. 
The  artirmative  grant  is  here  a  negative  of  all 
other  power  over  the  subject. 

Besides  this,  there  cannot  well  be  two  dilTer- 
ent  standards  of  value  and,  consequently,  two 
kinds  of  legal  tender  for  the  discharge  of  obli- 
gations   arising    from    the   same    transaetion^. 
The  standard  or  tender  of  the  lower  actual  v;i|- 
ue  would  in  such  case  inevitably  exclude  :in*l 
supersede  the  other,  for  no  one  would  use  the 
standard  or  tender  of  higher  value  when    bis 
purpose  could  be  equally  well  aecomplishe<l    by 
the  use  Of  the  other.     A  practicjil  illustration 
of  the  truth  of  this  principle  we  have  all  stn^^n 
in  the  effect  upon  coin  of  the  act  of  Congres^s 
making  the  notes  of  the  United  States  a  lejral 
tender,     it  drove  coin  from  general  circulation, 
and  made  it,  like  bullion,  the  subject  of  »ale 
and  barter  in  the  market. 

The  inhibition  upon  the  states  to  coin  money 
and  yet  to  make  anything  hut  gold  and  silver 
coin  a  temler  in  payment  of  debts,  must  Im*  read 
in  connection  with  the  grant  of  the  coinajj** 
power  to  Congress.  The  two  provisions  tak«»n 
together  indicate  beyond  question  that  the  ooins 
which  the  national  government  was  to  fabri- 
cate, and  the  foreign  coins,  the  valuation  of 
which  it  was  to  regulate,  were  to  consist  prin> 
cipally,  if  not  entirely,  of  gold  and  silver. 

The  framers  of  the  Constitution  were  consid- 
ering the  subject  of  money  to  be  used  thronjjh- 
out   the   entire   Union   when   these   provi-^iitni* 

79   U.   8. 


1870. 


Knox  t.  Lee  and  Pabkeb  v.  Davis. 
(Legal  Tender  Ca$ee,) 


457-G81 


Ill- 


were  inserted,  and  it  is  plain  that  they 
tended  by  them  that  metallic  coins  fabricated 
by  the  national  government,  or  adopted  from 
abroad  by  its  authority,  composed  of  the  pre- 
cious metaU,  should  everywhere  be  the  standard 
and  the  only  standard  of  value  by  which  ex- 
chan^^  could  be  re^Iatf»d  and  payments  made. 
652*]  'At  that  time  gold  and  silver  molded 
into  forms  convenient  for  use,  and  stamped 
with  their  value  by  public  authority,  consti- 
tntcd,  with  the  exception  of  pieces  of  copper  for 
small  values  the  money  of  the  entire  civilized 
world.  Indeofl,  these  metals  divided  up  and 
thus  stamped,  always  have  constituted  money 
with  all  people  having  any  civilizjition,  from 
the  e:irlie»t  periods  in  the  history  of  the  world 
down  to  the  pi-esent  time,  it  was  with  '*four 
hundre<l  shekels  of  silver,  current  money  with 
the  merchant,"  that  Abraham  bought  the  field 
of  Machpelah,  nearly  four  thousand  years  ago. 
23  (Genesis.  16.  This  adoption  of  the  precious 
uictnls  as  the  subject  of  coinage — ^the  material 
of  money  by  all  peoples  in  all  ages  of  the  world 
—has  not  been  the  result  of  any  vagaries  of 
ffliic>',  but  is  attributable  to  the  fact  that  thoy 
of  nil  metals  alone  possess  the  properties  which 
are  o-isential  to  a  circulating  medium  of  uni- 
fonu  value. 

"Tlie  circulating  medium  of  a.  commercial 
foinm unity/*  says  Mr.  WVlwter,  "must  be  that 
which  is  also  the  circulating  medium  of  other 
commercial  communities,  or  must  be  capable  of 
heing  convortetl  into  that  medium  without  loss. 
It  must  also  be  able  not  only  to  pass  in  pay- 
ments and  receipts  among  individuals  of  the 
same  society  and  nation,  but  to  adjust  and  dis- 
charge the  balance  of  exclianges  between  diflfer- 
ent  nations.  It  must  be  something  which  has 
a  value  abroad  as  well  as  at  home,  by  which 
foreign  as  well  as  donicstic  debts  can  be  satis- 
tied.  The  precious  metals  alone  answer  these 
piirp<ises.  Th«y  nlone,  therefore,  are  money, 
and  whatever  else  is  to  |)erform  the  functions 
of  money  niunt  lie  th<ir  representative  and 
capable  of  l>eing  turned  into  tliem  at  will.  So 
long  as  bank  paper  retains  this  quality  it  is  a 
•»uhMtitute  for  money.  Devested  of  this, 
nothing  can  give  it  that  character."  3  Web. 
Works,  41. 

The  state«!nten  who  framed  the  Constitution 
understood  this  principle  as  well  as  it  is  un- 
derstood in  our  day.  They  had  seen  in  the 
experience  of  the  Revolutionary  period  the  de- 
moralizing tendency,  the  cruel  injustice,  and 
653*1  the  intolerable  "oppression  of  a  paper 
currency  not  convertible  on  demand  into  money, 
and  forced  into  circulation  by  l^gal  tender  pro- 
visions and  penal  enactments.  When  they, 
therefore,  were  constructing  a  government  for  a 
country,  which  they  could  not  fail  to  see  was 
destined  to  be  a  mighty  empire,  and  have  com- 
mercial relations  with  all  nations,  a  government 
which  they  believed  was  to  endure  for  ages, 
they  determined  to  recognize  in  the  fundamen- 
tal law  as  the  standard  of  value,  that  which 
ever  has  been  and  always  must  be  recognized 
hv  the  world  as  the  true  stamlard,  and  thus  fa- 
cilitate commerce,  protect  industry,  establish 
justice  and  prevent  the  possibility  of  a  recur-, 
rence  of  the  evils  which  they  had  experienced 
and  the  perpetration  of  the  injustice  which  they 
had  witnessed.  "We  all  know,"  says  Mr.  Weli- 
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ster,"  that  the  establishment  of  a  sound  and 
uniform  currency  wat  one  of  the  greatest  ends 
contemplated  in  the  adoption  of  the  p»??sent 
ConstituticMi.  If  we  could  now  fully  explore  all 
the  motives  of  those  who  framed  and  th^i?  who 
supported  that  Constitution,  perhaps  we  should 
hardlv  find  a  more  powerful  one  tlmn  this.*'  3 
Web.  Works,  395. 

And  how  the  framers  of  the  Constitution  en- 
deavored to  establish  this  "sound  and  uniform 
currency"  we  have  already  seen  in  the  clauses 
which  they  adopted  providing  for  a  currency  of 
gold  and  silver  coins.  Their  determination  to 
sanction  only  a  metallic  currency  is  further  evi- 
dent from  the  debates  in  the  Convention  upon 
the  proposition  to  authorize  Congress  to  emit 
bills  on  the  credit  of  the  United  States.  By 
bills  of  credit,  as  the  terms  were  then  un<ler- 
stood,  were  mejint  paper  issues,  intende«l  to  cir- 
culate through  the  community  for  its  ordinary 
purposes  as  money,  bearing  upon  their  face  the 
promise  of  the  government  to  pay  the  sums 
specified  thereon  at  a  future  day.  The  oriijinal 
draft  contained  a  clause  giving  to  Congn»s» 
po>\'er  **to  borrow  money  and  emit  bills  on  the 
credit  of  the  United  States,"  and  when  iho 
clause  came  up  for  consideration,  Mr.  Morri* 
movcfl  to  strike  out  the  words  "and  emit  bills 
on  the  credit  •of  the  Unite<l  States,"  ['SS* 
observing  that,  "if  the  United  Stiites  had  credit^ 
such  bills  would  i>e  unnecessarv ;  if  they  had  not, 
unjust  and  useless."  Mr,  Madison  inquired 
whether  it  would  not  be  "sufficient  to  proiiibit 
the  making  tliem  a  legal  tender."  "This  will 
remove,"  he  said,  "the  temptation  to  emit  them 
with  unjust  views,  and  promissorj'  notes  in  that 
shape  may  in  some  emergencies  be  best."  Mr. 
Morris  replied  that  striking  out  the  words 
would  still  leave  room  for  "notes  of  a  reH|Hinsi- 
ble  minister,"  which  would  do  "all  the  good 
without  the  mischief."  Mr.  Gorham  was  for 
striking  out  the  words  without  inserting  any 
prohibition.  If  the  wprds  stood,  he  said,  they 
might  **sugge8t  and  lead  to  the  measure,"  ani 
that  the  power,  so  far  as  it  was  necessary  or 
safe,  was  "involved  in  that  of  borrowing."  Mr. 
Mason  said  he  was  unwilling  "to  tie  the  hands 
of  Congress,"  and  thought  Congress  "would  not 
have  the  power  unless  it  were  expressed."  Mr. 
Ellsworth  thought  it  "a  favorable  moment  to 
shut  and  bar  the  door  against  pajwr  money.*' 
"The  mischiefs,"  he  said,  "of  the  various  expert 
iments  which  had  l)een  made  were  now  fresh  in 
the  public  mind  and  had  excited  the  disgust  of 
all  the  resi>ectable  part  of  America.  By  with- 
holding the  power  from  the  new  government* 
more  friends  of  influence  would  be  gained  to  it 
than  by  almost  anything  else.  Paper  money 
can  in  no  case  be  necessary.  Give  the  govern- 
ment credit,  and  other  resources  will  offer.  The- 
power  may  do  harm,  never  good."  Mr.  Wilson, 
thought  that  "it  would  have  a  most  salutary 
influence  on  the  credit  of  the  United  States  to 
remove  the  possibility  of  paper  money."  **This 
expedient,"  he  said,  "can  never  succeed  whilst 
its  mischiefs  are  remembered,  and  as  long  as  it 
can  be  resorted  to,  it  will  be  a  bar  to  other  re- 
sources." Mr.  Butler  was  urgent  for  disarm- 
ing the  government  of  such  a  power,  and  re- 
marked "that  paper  was  a  legal  tender  in  no- 
country'  in  Europe."  Mr.  Mason  replied  that 
if  there  was  no  example  in  Europe  there  was 
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none  in  which  the  government  was  restrained 
on  this  head,  and  he  was  averse  "to  tying  up 
the  hands  of  the  le^islnture  altogether."  Mr. 
Langdon  preferred  to  reject  the  whole  plan  than 
retain  the  words. 

655*]  "Of  those  who  participated  in  the  de- 
bates, only  one,  Mr.  Mercer,  expressed  an  opin- 
ion favoraible  to  pni)er  monoy,  and  none  suggest- 
ed that  if  Congress  were  allowed  to  issue  the 
bills  their  acceptance  should  be  compulsory — 
that  is.  that  they  should  be  made  a  legal  ten- 
der. But  the  words  were  stricken  out  by  a  volt 
of  nine  states  to  two.  Virginia  voted  for  the 
motion,  and  Mr.  Madison  has  appended  a  note 
to  the  debates,  stating  that  her  vote  was  occa- 
sioned by  his  acquiescence,  and  that  he  "became 
satisfied  that  striking  out  the  words  would  not 
disable  the  government  from  the  use  of  public 
notes,  as  far  as  they  could  be  safe  and  proper; 
and  would  only  cut  off  the  pretext  for  a  paper 
currency  and  particularly  for  making  the  bills 
a  tender  either  for  public  or  private  debts." 
Mad.  Papers,  vol.  3,  p.  134ti. 

If  anything  is  manifest  from  these  debates  it 
is  thnt  the  members  of  the  Convention  intended 
to  withhold  from  Congress  the  power  to  issue 
bills  to  circulate  as  money — that  is,  to  be  re- 
ceivable in  compulsory  payment,  or,  in  other 
words,  having  the  quality  of  legal  tender — ^and 
that  the  express  power  to  issue  the  bills  was 
denied,  under  an  apprehension  that  if  granted 
it  would  give  a  pretext  to  Congress,  under  the 
idea  of  declaring  tlieir  effect,  to  annex  to  them 
that  quality.  The  issue  of  notes  simply  as  a 
means  of  borrowing  money,  which  of  course 
would  leave  them  to  be  received  at  the  option 
of  parties,  does  not  appear  to  have  been  serious- 
ly questioned.  The  circulation  of  notes  thus  is- 
sued as  a  voluntary  currency  and  their  receipt 
in  that  character  in  payment  of  taxes,  duties, 
and  other  public  expenses,  was  not  su&ject  to 
the  objections  urged. 

I  am  aware  of  the  rule  that  the  opinions  and 
intentions  of  individual* mepabers  of  the  Con- 
vention, as  expressed  in  its  debates  and  pro- 
ceedings, arc  not  to  control  the  construction  of 
the  plain  language  of  the  Constitution  or  nar- 
row do\vn  the  powers  which  that  instrument 
confers.  Members,  it  is  said,  who  did  not  par- 
ticipate in  the  debate  may  have  entertained  dif- 
ferent views  ftom  those  expressed.  The  several 
656*1  'state  comentions  to  which  the  Consti- 
tution was  submitted  may  have  differed  widely 
from  each  other  and  from  its  framers  in  their 
interpretation  of  its  clanses.  We  all  know  that 
opposite  opinions  on  many  points  were  ex- 
pressed in  the  conventions,  ana  conflicting  rea- 
sons were  urged  both  for  the  adoption  and  the 
rejection  of  that  instrument.  All  this  is  very 
true,  but  it  does  not  apply  in  the  present  case, 
for  on  the  subject  now  under  consideration 
there  was  everywhere,  in  the  several  state  con- 
ventions and  in  the  discussions  before  the  peo- 
ple, an  entire  uniformity  of  opinion,  so  far  as 
we  have  any  record  of  its  expression,  and  that 
concurred  with  the  intention  of  the  Convention, 
as  disclosed  by  its  debates,  that  the  Constitution 
witliheld  from  Congress  all  power  to  issue  bills 
to  circulate  as  money,  meaning  by  that  bills 
made  receivable  in  compulsory  payment ;  or,  in 
other  words,  having  the  quality  of  legal  tender. 
Evorv  one  appears  to  have  understood  that  the 
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power  of  making  paper  issues  a  legal  tender,  by 
Congress  or  by  the  states,  was  absolutely  and 
forever  prohibited. 

Mr.  Luther  Martin,  a  member  of  the  Conven* 
tion,  in  his  speech  before  the  Maryland  leginla- 
ture,  as  reported  in  his  letter  to  that  body, 
states  the  arguments  urged  against  depriving 
Congress  of  the  power  to  emit  bills  of  credit, 
and  then  says  that  a  "majority  of  the  Conven- 
tion, being  wise  beyond  every  event  and  being 
willing  to  risk  any  political  evil  rather  than 
admit  the  idea  of  a  paper  emission  in  any  posi»i- 
ble  case,  refused  to  trust  this  authority  to  a 
government  to  which  they  were  lavishing  the 
most  unlimited  powers  of  taxation  and  to  the 
mercy  of  which  they  were  willing  blindly  to 
trust  the  liberty. and  property  of  the  citizens  of 
every  state  in  the  Union,  and  they  erased  that 
clause  from  the  system." 

Not  only  was  this  construction  given  to  the 
Constitution  by  its  framers  and  the  people  in 
their  discus!«ioiis  at  the  time  it  was  pending  be- 
fore Ihem.  but  until  the  passage  of  act  of  1802, 
a  period  of  nearly  three  quarters  of  a  ceAtury, 
the  soundness  of  this  construction  was  never 
calleil  in  question  by  any  legislation  of  Congres* 
or  the  opinion  of  any  judicial  tribunal.  Numer- 
ous acts,  as  already  stated,  'were  passed  ['657 
during  this  period,  authorizing  the  issue  of 
notes  for  the  purpose  of  raising  funds  or  obtain- 
ing supplies,  but  in  none  of  them  was  the  ac- 
ceptance of  the  notes  made  compulsory.  Only 
one  instance  have  I  been  able  to  nnd  in  the  his- 
tory of  congressional  proceedings  where  it  was 
even  suggested  that  it  was  within  the  compe- 
tency of  Congress  to  annex  to  the  notes  the  qual- 
ity of  legal  tender,  and  this  occurred  in  1814. 
The  government  was  then  greatly  embarrassed 
from  the  want  of  funds  to  continue  the  war  ex- 
isting with  Great  Britain,  and  a  member  from 
Georgia  introduced  into  the  House  of  Represent- 
atives several  resolutions  directing  an  inquiry 
into  the  expediency  of  authorizing  the  Secretary 
of  the  Treasury  to  issue  notes  convenient  for 
circulation  and  making  provision  for  the  pur- 
chase of  supplies  in  eacli  state.  Among  the  res- 
olutions was  one  declaring  that  the  notes  to  be 
issued  should  be  a  legal  tender  for  debts  due  or 
subsequently  becoming  due  between  citizens  of 
the  United  States  and  between  citizens  and  for- 
eigners. The  House  agreed  to  cctasider  all  the 
resolutions  but  the  one  containing  the  le|^l 
tender  provision.  That,  it  refused  to  consider 
by  a  vote  of  more  than  two  to  one.  Benton's 
Abridg.  vol.  5,  p.  361. 

As  until  the  act  of  1862  there  was  no  legisla- 
tion making  the  acceptance  of  notes  issued  on 
the  credit  of  the  United  States  compulsory,  the 
construction  of  the  clause  of  the  Constitution 
containing  the  grant  of  the  coinage  power  never 
came  directly  before  this  court  for  considera- 
tion, and  the  attention  of  the  court  was  only 
incidentally  drawn  to  it.  But  whenever  the 
court  spoke  on  the  subject,  even  incidentally, 
its  voice  was  in  entire  hannony  with  that  of 
the  Convention. 

Thus  in  Oicin  v.  BreedlovCf  2  How.  38,  where 
a  marshal  of  Mississippi,  commanded  to  collect 
a  certain  amount  of  dollars  on  execution,  re- 
ceived the  amount  in  bank  notes,  it  was  held 
that  he  was  liable  to  the  plaintiff  in  gold  and 
silver.    *'By   the   Constitution   of  the    United 
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States,"  said  the  court,  "gold  or  silver  coin 
made  current  by  law  can  only  be  tendered  in 
iia\'nient  of  debts." 

668*  1  'And  in  the  case  of  The  V.  8.  v.  Mari- 
gold, 9  How.  567,  where  the  queHion  arose 
whetlier  Conjrress  liad  power  to  enact  certain 
provi$iions  of  law  for  the  punishment  of  pNersons 
Lriii^'inp  into  the  United  States  counterfeit  coin 
irith  intent  to  pass  it,  the  court  said:  Tliese 
provi!«ions  "appertain  to  the  execution  of  an  im- 
portant trust  invested  bv  the  Constitution,  and 
the  obligation  to  fulfil  that  trust  on  the  part  of 
tlie  govennnent,  namely:  the  trust  and  the  duty 
of  creiiting  and  mnintaiuing  a  uniform  and  pure 
metallic  standard  of  value  througliout  the 
Union.  The  power  of  coining  money  and  of 
Tf<nilatiiig  its  value  was  delegated  to  Congress 
by  tlie  Constitution  for  the  very  purpose,  as  as- 
signed by  the  framers  of  that  instrument,  of 
creating  and  preserving  the  uniformity  and 
purity  of  such  a  standard  of  value,  and  on  ac- 
•count'  of  the  impoHsibility  which  wns  foreseen 
of  otherwise  preventing  the  inequnlities  and 
tlie  confusion  necessarily  incident  at  different 
views  of  polic>',  which  in  different  communities 
would  be  brought  to  bear  on  this  subjcn^t. 
The  power  to  coin  money  being  thus  given  to 
CoTipieM.  founded  on  public  necessity,  it  must 
«arry  with  it  the  correlative  power  of  protecting 
the  eretitiire  and  object  of  that  power." 

It  is  diflicult  to  perceive  how  the  trust  and 
duty  here  designated,  of  ''creating  and  main- 
taining a  uniform  and  metallic  standard  of 
'Value  throughout  the  Union,"  is  discharged, 
when  another  standard  of  lower  value  and 
fluctuating  character  is  authorized  by  law, 
nrliich  necessarily  operates  to  drive  the  first 
from  circulation. 

In  addition  to  all  the  weiglit  of  opinion  I  have 
mentioned,  we  have,  to  the  same  purport,  from 
the  adoption  of  the  Constitution  up  to  the  pas- 
sa<^  of  the  act  of  18U2,  the  united  testimony  of 
the  leading  statesmen  and  jurists  of  the  coun- 
try'. Of  all  the  men  who,  during  that  period, 
participated  with  any  distinction  in  the  coun- 
cils of  the  nation,  not  one  can  be  named  who 
•ever  asserted  any  different  power  in  Congress 
than  what  1  have  mentioned.  As  observ^  by 
the  Oiief  Justice,  statesmen  who  disagreed 
widely  on  other  points  agreed  on  this. 
659*1  *Mr.  Webster,  who  has  always  been  re- 
garded by  a  large  portion  of  his  countrymen  as 
one  of  the  ablest  and  most  enlightened  expound- 
ers of  the  Constitution,  did  not  seem  to  think 
there  was  any  doubt  on  the  subject,  although  he 
belonged  to  the  class  who  advocated  the  large:it 
exercise  of  powers  by  the  general  government. 
From  his  first  entrance  into  public  life,  in  1812, 
be  gave  great  consideration  to  the  subject  of 
the  currency,  and  in  an  elaborate  speech  in  the 
Senate,  in  1836,  he  said:  "Currency,  in  a  large 
and  perhaps  just  sense,  includes  not  only  gold 
and  silver  and  bank  bills,  but  bills  of  exchange 
alno.  It  may  include  all  that  adjusts  exchang- 
es and  settles  balances  in  the  operations  of 
trade  and  business;  but  if  we  understand  by 
enrrenoy  the  legal  money  of  the  country,  and 
tliat  which  constitutes  a  lawful  tender  for 
debts,  and  is  the  statute  measure  of  value,  then, 
undoubtedly,  nothing  is  included  but  gold  and 
silver.  Most  unquestionably  there  is  no  leiral 
tender,  and  there  can  be  no  legal  tender  in  this 
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country,  under  the  authority  of  this  government 
or  any  other,  but  gold  and  silver — cither 
the  coinage  of  our  own  mints  or  foreign  coins, 
at  rates  regulated  by  Congress.  This  is  a  con- 
stitutional principle  pi^rfectly  plain,  and  of  the 
very  highest  importance.  The  states  are  ex- 
pressly prohibitcKl  from  making  anything  hut 
gold  and  silver  a  tender  in  payment  of  debtr^, 
and,  although  no  such  express  prohibition  is  ap- 
plied to  Congress,  yet,  as  Congress  has  no  p4»wer 
granted  to  it  in  this  respect  but  to  coin  money, 
and  to  regulate  the  value  of  foreign  eoinn,  it 
clearly  has  no  power  to  subHtitute  paper  or  any- 
thing else,  for  coin,  as  a  tender  in  payment  of 
debts  and  in  di-^charge  of  contracts.  Congres* 
has  exercised  this  )}ower  fully  in  l»oth  its 
branches.  It  iias  coined  money,  and  still  coins 
it;  has  regulated  the  value  of  foreign  coins 
and  still  regulates  their  value.  The  legal  ten- 
der, therefore,  the  constitutional  standard  of 
value,  is  established  and  cannot  be  overthrown. 
To  overthrow  it  would  shake  the  whole  system." 

If,  now,  we  consider  the  history  of  the  times 
when  the  Constitution  was  adopted;  the  inten- 
tions of  the  framers  of  that  instrument,  as 
shown  in  their  del>aies;  the  conteniporan<*ous 
''exposition  of  the  coinage  jwwer  in  the  [•660 
state  conventions  assembled  to  consider  the  Con- 
stitution, and  in  the  public  diseussions  In^fore 
the  people;  the  natural  meaning  of  the  terms 
used;  the  nature  of  the  Constitution  itself  as 
creating  a  government  of  enumerated  powers; 
the  legislative  exposition  of  nearly  three  quar- 
ters of  a  c<Mitury;  the  opinions  of  judicial  tri- 
bunals, and  the  recorded  utterances  of  states- 
men, jurists  and  commentators,  it  would  seem 
impossible  to  doubt  that  the  only  standard  of 
value  authorized  by  the  Constitution  was  to 
consist  of  metallic  coins  struck  or  regulated  bj 
the  direction  of  Congress,  and  that  the  power  to 
establish  any  other  standard  was  denied  by  that 
instrument. 

There  are  other  considerations  besides  those 
I  have  stated,  which  are  equally  convincing 
against  the  constitutionality  of  the  legal  tender 
provision  of  the  act  of  February  25th,  18G2, 
so  far  as  it  applies  to  private  debts  and  debts 
by  the  government  contracted  previous  to  its 
passage.  That  provision  operates  directly  to 
impair  the  obligation  of  such  contracts.  In 
the  dissenting  opinion,  in  the  case  of  Hepburn 
V.  Oriatcold,  8  Wall.  C03,  19  L.  ed.  513,  this  is 
admitted  to  be  its  operation,  and  the  position 
is  taken  that,  while  the  Constitution  forbids  the 
states  to  pass  such  laws,  it  does  not  forbid  Con- 
gress to  do  this,  and  the  power  to  establish  a 
uniform  system  of  bankruptcy,  which  is  express- 
ly conferred,  is  mentioned  in  support  of  the  po- 
sition. In  some  of  the  opinions  of  the  state 
courts,  to  which  our  attention  has  been  direct- 
ed, it  is  denied  that  the  provision  in  question 
impairs  the  obligation  of  previous  contracts,  it 
being  asserted  tliat  a  contract  to  pay  money  is 
satisfied,  according  to  its  meaning,  by  the  pay- 
ment of  that  which  is  money  when  the  payment 
is  made,  and  that  if  the  law  does  not  interfere 
with  this  mo<le  of  satisfaction,  it  does  not  im- 
pair the  obligation  of  the  contract.  This  posi- 
tion is  true  so  long  as  tlie  term  "money"  repr<- 
sents  the  same  thing  in  both  cases  or  their  ac- 
tual equivalents,  but  it  is  not  true  when  the 
tcim  has  different  meanings.    ^loney  is  a  go- 
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neric  term,  and  contracts  for  money  are  not  made 
without  a  specification  of  the  coins  or  denomi- 
661*]  nations  of  money,  and  the  •number  of 
them  intended,  as  eagles,  dollars,  or  cents;  and 
it  will  not  be  pretended  that  a  contra<?t  for  a 
specified  number  of  eajjles  can  be  satisfied  by  a 
delivery  of  an  equal  number  of  dollars,  although 
VK>th  eagles  and  dollars  ai-e  money;  nor  would 
it  thus  be  contended,  though  at  the  time  the 
contract  matured  the  legislature  had  deter- 
mined to  call  dollars  eagles.  Contracts  are 
made  for  things,  not  names  or  sounds,  and  the 
obligation  of  a  contract  arises  from  its  terms 
and  the  means  which  the  law  affords  for  its  en- 
forcement. 

A  law  which  changes  the  terms  of  the  con- 
tract, either  in  the  time  or  mode  of  perform- 
ance, or  imposes  new  conditions,  or  dispenses 
with  those  expressed,  or  authorizes  for  its  sat- 
isfaction something  different  from  that  pro- 
vided, is  a  law  which  impairs  its  obligation,  for 
such  a  law  relieves  the  parties  from  the  moral 
duty  of  performing  the  original  stipulations  of 
the  contract,  and  it  prevents  their  legal  enforce- 
ment. 

The  notion  that  contracts  for  the  pajTuent  of 
money  stand  upon  any  different  footing  in  this 
respect  from  other  contracts,  appears  to  have 
had  its  origin  in  certain  old  English  cases,  par- 
ticularly that  of  Mixed  Money  (Davies*  Re- 
ports, 48).  which  were  decided  upon  the  force 
of  the  prerogative  of  the  King  with  respect  to 
coin,  and  have  no  weight  as  applied  to  powers 
possessed  hy  Congress  under  our  Constitution. 
The  language  of  Mr.  Chief  .Justice  Marshall  in 
Faw  V.  Marstellei',  2  Cranch,  20.  which  is  cited 
in  support  of  this  notion,  can  only  be  made  to 
express  concurrence  with  it  when  detached  from 
its  context  and  read  separated  from  the  facts  in 
reference  to  which  it  was  used. 

It  is  obvious  that  the  act  of  1862  changes  the 
t«rms  of  contracts  for  the  payment  of  money 
made  previous  to  its  passage,  in  every  essential 
particular.  All  such  contracts  had  reference  to 
metallic  coins,  struck  or  regulated  by  Congress, 
and  composed  principally  of  gold  and  silver, 
which  constituted  the  legal  money  of  the  coun- 
662*  1  try.  The  several  ♦coinage'acts  had  fixed 
the  weight,  purity,  forms,  impressions,  and  de- 
nominations of  these  coins,  and  had  provided 
that  their  value  should  be  certified  by  the  form 
and  impress  which  they  received  at  the  mint. 

They  had  established  the  dollar  as  the  money 
unit,  and  prescribed  the  grains  of  silver  it 
should  contain,  and  the  grains  of  gold  which 
should  compose  the  different  gold  coins.  Every 
dollar  was,  therefore,  a  piece  of  gold  or  silver 
certified  to  be  of  a  specified  weight  and  purity, 
by  its  form  and  impress.  A  contract  to  pay  a 
specified  number  of  dollars  was  then  a  con- 
tract to  deliver  the  designated  number  of  pieces 
of  gold  or  silver  of  this  character;  and,  by  the 
laws  of  Congress  and  of  the  several  states,  the 
delivery  of  such  dollars  could  be  enforced  by 
the  holder. 

The  act  of  1862  changes  all  this;  it  declares 
that  gold  or  silver  dollars  need  not  be  delivered 
to  the  creditor  according  to  the  stipulations  of 
the  contract;  that  they  need  not  be  delivered  at 
all :  that  promises  of  the  United  States,  with 
which  the  creditor  has  had  no  relations,  to  pay 
these  dollars,  at  some  uncertain  future  day, 
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shall  be  received  in  discharge  of  the  contracts— 
in  other  words,  that  tlie  holder  of  such  con* 
tracts  shall  take  in  substitution  for  them  differ- 
ent contracts  with  another  party,  less  valuable 
to  him.  and  surrender  the  original. 

Taking  it,  therefore,  for  granted  that  the  law 
plainly  impairs  the  obligation  of  such  contracts, 
[  proceed  to  inquire  whether  it  is  for  that  rea- 
son subject  to  any  constitutional  objection.  In 
the  dissenting  opinion  in  Hepburn  v.  Grisiroldf 
it  iii  said,  as  already  mentioned,  that  the  Con- 
stitution does  not  forbid  legislation  impairing 
the  obligation  of  contracts. 

It  is  true  there  is  no  provision  in  the  Consti- 
tution forbidding  in  express  terms  such  legisla- 
tion. And  it  is  also  true  that  there  are  express 
])owers  delegated  to  Congress,  the  execution  of 
which  necessarily  operates  to  impair  the  oldi- 
g;ition  of  contracts.  It  was  the  object  of  the 
framers  of  that  instrument  to  create  a  national 
government  C0!ii|)etent  to  represent  the  entire 
country  in  its  relations  with  foreign  nations 
and  to  acc3mplish  by  its  legislation  measurer* 
of  *common  interest" to  all  the  people.  [*663 
which  the  sev^al  states  in  their  independent 
capacities  were  incapable  of  effecting,  or  if  cap- 
able, the  execution  of  which  would  be  attended 
with  great  difficulty  and  embarrassment.  They, 
therefore,  clothed  Congress  with  all  the  prnvers- 
essential  to  the  successful  accomplishment  of 
those  ends,  and  carefully  withheld  the  grant  of 
ail  other  powers.  Some  of  the  powers  granted^ 
from  their  very  nature,  interfere  in  tlu-ir  exe- 
cution with  contracts  of  parties.  Thus  war  sus- 
pends intercourse  and  commerce  between  citi- 
zens or  subjects  of  belligerent  nations;  it  ren- 
ders during  its  continuance  the  performance  of 
contracts  previously  made,  unlawful.  Those  in- 
cidental consequences  were  contemplated  in  the 
grant  of  the  war  power.  So  the  regulation  of 
commerce  and  the  imposition  of  duties  may  so- 
affect  the  prices  of  articles  imported  or  manu- 
factured as  to  essentially  alter  the  value  of  pre- 
vious contracts  respecting  them;  but  this  inci- 
dental consequence  was  seen  in  the  grant  of  the 
power  over  commerce  and  duties.  There  can  be 
no  valid  objection  to  laws  paased  in  execution, 
of  express  powers  that  consequences  like  these 
follow  incidentally  from  their  execution.  Buti 
it  is  otherwise  when  such  consequences  do  not 
follow  incidentally,  but  are  directly  enacted. 

The  only  express  authority  for  any  legisla- 
tion affecting  the  obligation  of  contracts  i» 
found  in  the  power  to  establish  a  uniform  S3rs- 
tern  of  bankruptcy,  the  direct  object  of  whicH 
is  to  release  insolvent  debtors  from  their  con- 
tracts upon  the  surrender  of  their  property^ 
From  tins  express  grant  in  the  Constitution  T 
draw  a  very  different  conclusion  from  that^ 
drawn  in  the  dissenting  opinion  in  Hepburn  ▼. 
Grisurold,  and  in  the  opinion  of  the  majority  of 
the  court  just  delivered.  To  my  mind  it  is  a 
strong  argument  that  there  is  no  general  power 
in  Congress  to  interfere  with  contracts,  that  a 
special  grant  was  regarded  as  essential  to  au- 
thorize a  uniform  system  of  bankruptcy.  If 
such  general  power  existed  the  delegation  of  an 
express  power  in  the  case  of  bankrupts  was  un- 
necessary. As  very  justly  observed  by  counsel, 
if  this  sovereign  power  could  be  taken  in  any 
case  without  express  ^grant,  it  oould  be  [*SC^ 
taken  in  connection  with  bankruptcies,  which 
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might  be  regarded  in  some  respects  as  a  regula- 
tion of  coinmerce  made  in  the  interest  of  trad- 
ers. 

Tht)  grant  of  a  limited  power  over  the  sub- 
ject of  contracts  necessarily  implies  that  the 
iramers  of  the  Constitution  did  noyk  intend  that 
Congress  should  exercise  unlimited  power,  or 
any  power  less  restricted.  The  limitation  des- 
ignated is  the  measure  of  congressional  power 
over  the  subject.  This  follows  from  the  nature 
of  the  instrument  as  one  of  enumerated  powers. 

The  doctrine,  that  where  a  power  is  not  ex- 
pressly forbidden  it  may  be  exercised,  would 
change  the  whole  character  of  our  government. 
As  I  read  the  writers  of  the  great  commen- 
tators and  the  decisions  of  this  court,  the  true 
doctrine  is  the  exact  reverse,  that  if  a  power  is 
not  in  terms  granted,  and  is  not  necessary  and 
proper  for  the  exercise  of  a  power  thus  grant- 
ed, it  does  not  exist. 

The  position  that  Congress  possesses  some 
undefined  power  to  do  an^'thing  which  it  may 
deem  expedient,  as  a  resulting  power  from  the 
general  purposes  of  the  government,  which  is 
advanced  in  the  opinion  of  the  majority,  would 
of  course  settle  the  question  under  considera- 
tion without  difficulty,  for  it  would  end  all  con- 
troversy by  changing  our  government  from  one 
of  enumerated  powers  to  one  resting  in  the 
unrestrained  will  of  Congress. 

**The  government  of  the  United  States,"  says 
Mr.  Chief  Justice  Marshall,  speaking  for  the 
court  in  Martin  v.  Hunter ^  1  Wheat.  320,  "can 
claim  no  powers  which  are  not  granted  to  it 
by  the  Constitution,  and  the  powers  actually 
granted  must  be  such  as  are  expressly  given  or 
given  by  necessary  implication."  This  impli- 
cation, it  is  true,  may  follow  from  the  grant  of 
several  express  powers,  as  well  as  from  one 
alone,  but  the  power  implied  must,  in  all  cases, 
be  subsidiary  to  the  execution  of  the  powers 
expressed.  The  language  of  the  Constitution 
respecting  the  writ  of  habeas  corpus,  declaring 
that  it  shall  not  be  suspended  unless,  when  in 
665*]  cases  *of  rebellion  or  invasion,  the  pub- 
lie  safety  may  require  it,  is  cited  as  showing 
Uiat  the  power  to  suspend  such  writ  exists 
somewhere  in  the  Constitution;  and  the  adop- 
tion of  the  amendments  Is  mentioned  as  evi- 
dence that  important  powers  were  understood 
by  the  people  who  adopted  the  Constitution  to 
have  been  created  by  it,  which  are  not  enumer- 
ated, and  are  not  included  incidentally  in  any 
of  those  enumerated. 

Tlie  answer  to  this  position  is  found  in  the 
nature  of  the  Constitution,  as  one  of  granted 
powers,  as  stated  by  Mr.  Chief  Justice  Mar- 
shall. The  inhibition  upon  the  exercise  of  a 
specified  power  does  not  warrant  the  implica- 
tion that,  but  for  such  inhibition,  the  power 
might  have  been  exercised.  In  the  convention 
which  framed  the  Constitution  a  proposition  to 
appoint  a  committee  to  prepare  a  bill  of  rights 
was  unanimously  rejected  upon  the  ground 
that  such  a  bill  would  contain  various  excep- 
tions to  powers  not  granted,  and  on  this  very 
sccotint  would  afford  a  pretext  for  asserting 
more  than  was  flrranted.  Lloyd's  Debates.  433, 
4S7.  In  the  discussions  before  the  people, 
when  the  adoption  of  the  Constitution  was 
pending,  no  objection  was  urged  with  greater 
effect  than  this  absence  of  a  bill  of  rights,  and 
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Hamilton  endeavored  to  combat  the  objection^ 
After  stating  several  reasons  why  such  a  bill 
was  not  necessary,  he  said:  "I  go  further  and 
affirm  that  bills  of  rights,  in  the  sense  and  to- 
the  extent  they  are  contended  for,  are  not  only 
unnecessary  in  the  proposed  Constitution,  but 
would  eren  be  dangerous.  They  would  contain 
varioi;s  exceptions  to  powers  not  granted,  and 
on  this  very  account  would  afford  a  colorable 
pretext  to  claim  more  than  were  granted. 
For  why  declare  that  things  shall  not  l>e  done 
which  there  is  no  power  to  do?  Why,  for  in- 
stance, should  it  be  said  that  the  liberty  of  the 
press  shall  not  be  restrained  when  no  power  is 

r'ven  by  which  restrictions  may  be  impojied? 
will  not  'contend  that  such  a*  provi-  [*666 
sion  would  confer  a  regulating  power,  but  it 
is  evident  that  it  would  furnish,  to  men  dis- 
posed to  usurp,  a  plausible  pretense  for  claim- 
ing that  power.  Iney  might  urge,  with  a  sem- 
blance of  reason,  that  the  Constitution  ought 
not  to  be  charged  with  the  absurdity  of  provid- 
ing agairst  the  abuse  of  an  authority  which 
was  not  given,  and  that  the  provision  ngHinst 
restraining  the  liberty  of  the  press  afforded  a 
clear  implication  that  a  rignt  to  prescribe 
proper  regulations  concerning  it  was  intended 
to  be  vested  in  the  national  ffovorninont.  Tjiis 
may  sene  as  a  specimen  of  the  numerous  han- 
dles which  would  be  given  to  the  doctrine  of 
constructive  powers  by  the  indulgence  of  an 
injudicious  zeal  for  bills  of  rights.''  The 
Federalist,  No.  84. 

When  the  amendments  were  presented  to  the 
states  lor  adoption  they  were  preceded  by  a. 
preamble  stating  that  the  conventions  of  a  num- 
ber of  the  states  had,  at  the  time  of  their 
adopting  the  Constitution,  expressed .  a  desire 
**in  order  to  prevent  misconception  or  abuse  of 
its  powers,  that  further  declaratory  and  re> 
strictive  clauses  should  be  aaaea.'' 

Now,  will  anyone  pretend  that  Congress 
could  have  made  a  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exer- 
cise thereof,  or  abridging  the  freedom  of 
speech,  or  the  right  of  the  people  to  assemble 
and  petition  the  government  for  a  redress  of 
grievances,  had  not  prohibitions  upon  the  ex- 
ercise of  any  such  legislative  power  been  em- 
bodied in  an  amendment? 

How  truly  did  Hamilton  say  that  had  a  bill 
of  rights  been  inserted  in  the  Constitution,  it 
would  have  given  a  handle  to  the  doctrine  of 
constructive  powers.  We  have  this  day  an 
illustration  in  the  opinion  of  the  majority  of 
the  very  claim  of  constructive  power  which  he- 
apprehende<l,  and  it  is  the  nrst  instance,  I  be- 
lieve, in  the  history  of  this  court,  when  the 
possession  by  Congress  of  such  constructive 
power  has  been  asserted. 

The  interference  with  contracts  by  the  legis- 
lation of  the  several  states  previous  to  the 
adoption  of  the  Constitution  *was  the  [*667 
cause  of  great  oppression  and  injustice.  "Not 
only,"  says  Story,  **was  paper  money  issued 
and  declared  to  be  a  tender  in  payment  of  debts^ 
but  laws  of  another  character,  well  known  un- 
der the  appellation  of  'tender  laws,'  appraise- 
ment laws,  instalment  laws,  and  suspension 
laws,  wore  from  time  to  time  enacted,  which 
prostrated  all  private  credit  and  all  private 
morale.    By  some  of  these  laws  the  due  pay- 
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Eolation  of  the  very  terms  of  the  contrnct,  au- 
thorized to  be  paid  by  instalmenta  at  different 
periods;  property  of  any  sort,  however  worth- 
ie»s,  either  real  or  pernonal,  might  he  tendered 
by  the  debtor  in  payment  of  his  debts,  and  the 
cre<Utor  was  compelled  to  take  the  property 
of  the  debtor,  which  he  miprht  seize  on  execu- 
tion, at  an  appraisement  wholly  dis])roport ion- 
ate  to  its  known  value.  Such  grievances  and 
oppressions  and  others  of  a  like  natun*  were 
the  ordinary  results  of  legislation  during  the 
Kevolutionnry  \Var  and  the  intermwlinte  pe- 
ri<Ml  down  to  the  formation  of  the  Const itut ion. 
They  entailed  the  most  enormous  eviU  on  the 
country  and  intro<lueed  a  system  of  fraud, 
chicanery,  and  protligaey,  which  destroye*!  all 
private  confidence  and  all  industry  aud  enter- 
prise."   Story,  Cont.  9  1371. 

To  prevent  the  recurrence  of  evils  of  this 
character  not  only  was  the  elause  insertetl  in 
the  Constitution  prohibiting  the  state**  from  is- 
suing bills  of  cnulit  and  making  anything  but 
gohl  and  silver  a  tender  in  payment  of  d<>bts, 
but  also  the  more  general  prohibition,  from 
piissing  any  law  im]iairing  the  obligation  of 
ctmtracts.  "To  restore  public  confidence  com- 
pletely," says  Chief  Justice  >rarshall,  *'it  was 
Tie<»essar>'  not  only  to  pn>hibit  the  use  of  par- 
ticular means  by  which  it  might  Im»  etfected, 
but  to  prohibit  the  use  of  any  means  by  which 
the  same  mischief  might  be  proiluced.  The 
Convention  a])pears  to  liave  intendetl  to  estab- 
lish a  great  prineiple,  that  contracts  should  l>e 
inviolable."  Sturpis  v.  Croirnittshield,  4  Wheat. 
20fi. 

It  would  require  very  clear  evid*'nce,  one 
would  suppose,  to  induce  a  belief  that  with  the 
evils  resulting  from  what  Marshall  terms 
the  svstem  of  lax  legislation  following  the 
668*]  •Kevolution,  det'ply  impressed  on  their 
minds,  the  framers  of  the  Constitution  intend- 
e«l  to  vest  in  the  new  government  created  by 
them  this  dangerous  and  despotic  power,  which 
they  were  unwilling  should  remain  with  the 
states,  and  thua  widen  the  possible  sphere  of 
Hh  exercise. 

When  the  possession  of  this  power  has  been 
•asserted  in  argument  (for  until  now  it  has 
never  been  asserteil  in  any  decision  of  this 
court)  it  has  Imm-u  in  cases  where  a  supposed 
public  benefit  resulted  from  the  legislation,  or 
"uliere  the  interference  with  the  obligation  of 
the  contract  was  verj'  slight.  Whenever  a  dear 
tiase  of  injustice,  in  the  absence  of  such  sup- 
posed public  good,  is  stated,  the  exercise  of 
the  power  by  the  government  is  not  only  de- 
nounced, but  the  existence  of  the  power  is  de- 
iile<l.  No  one.  indwd,  is  found  hold  enough  to 
contend  that  if  A  has  a  contract  for  one  hun- 
dred acres  of  land,  or  one  hundrwi  potmds  of 
fruit,  or  one  hundred  yards  of  cloth.  Congress 
can  pass  a  law  compelling  him  to  accept  one 
half  of  the  quantity  in  satisfact'on  of  the  con- 
traet.  Hut  Congress  has  the  same  power  to 
establish  a  standard  of  weights  and  measures 
as  it  has  to  establish  a  standard  of  value  and 
cm.  from  time  to  time,  alter  such  standard. 
It  can  declare  that  the  acre  shall  consist  of 
eighty  square  rods  instead  of  one  hundred  and 
sixty,  the  poun*l  of  eight  ounces  instead  of  six- 
teen, and  the  foot  of  six  inches  instead  of 
twelve,  and  if  it  could  compel  the  acceptance 
of  the  same  niuulier  of  acres,  pounds  or  yanis, 
•fter  such  alteration,  instead  of  the  actual 
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quantity  stipulated,  then  the  acceptance  of  one 
half  of  the  quantity  originally  designated  could 
be  directly  rec|uired  without  going  through  the 
form  of  alteruig  the  standard.  No  just  man 
could  lie  im|M>sed  U]x>n  by  this  use  of  words  in 
a  double  sense,  where  the  same  names  were  ap- 
plied to  denote  ditTerent  quantities  of  the  same 
thing;  nor  would  his  condemnation  of  the 
wrong  committed  in  such  case  be  withheld,  be- 
cause the  attempt  was  made  to  conceal  it  by 
this  jugglery  of  words. 

The  iKJwer  of  Congress  to  interfere  wnth  con- 
tracts for  the  payment  of  money  is  not  greater 
or  in  any  particular  different  from  its  power 
with  respect  to  contracts  for  lands  or 
''goods.  The  contract  is  not  fulfilled  [*660 
any  more  in  one  case  than  in  the  other  by  tUo 
deliver}'  of  a  thing  which  is  not  stiimlated,  be- 
cause by  legislative  action  it  is  called  by  the 
same  name.  Words  in  contracts  are  to  be  con- 
strued in  both  cases  in  the  sense  in  wliich 
they  were  understood  by  tlie  parties  at  the 
time  of  the  contract. 

Let  us  for  a  moment  see  where  the  doctrine 
of  the  power  asserted  will  lead.  Congress  has 
the  undoubted  right  to  give  such  denomina- 
tions as  it  chuos<'s  to  the  coins  struck  by  its 
authority  and  to  change  them.  It  can  declare 
that  the  dime  shall  hereafter  be  called  a  dol- 
lar, or,  what  is  the  same  thing,  it  may  declare 
that  the  dollar  shall  hereafter  be  com|>osed  of 
the  grains  of  silver  which  now  compose  the 
dime.  But  would  anybody  pretend  that  a  con- 
tract for  dollars,  eom|K>sed  as  at  present,  could 
l>e  satisfied  by  the  delivery  of  an  equal  number 
of  dollars  of  the  new  issue?  I  have  never  met 
anyone  who  would  go  to  that  extent.  The  an- 
swer always  has  been  that  would  be  too  fla- 
grantly unjust  to  l>e  tolerated.  Yet  enforcing 
the  acceptance  of  paper  promises  or  paper  dol- 
lars, if  the  promises  can  be  so  called,  in  place 
of  gold  or  silver  dollars,  is  equally  enforcing  a 
departure  from  the  terms  of  the  contract,  the 
injustice  of  the  measure  depending  entirely 
upon  the  actual  value  at  the  time  of  the  prom- 
ises in  the  market.  Now  reverse  the  case. 
Suppose  Congress  should  declare  that  hereafter 
the  eagle  should  bo  called  a  dollar,  or  that 
the  dollar  should  be  composed  of  as  many 
grains  of  gold  as  the  eagle,  would  anybody'  for 
a  moment  contend  that  a  contract  for  dollars, 
composed  as  now  of  silver,  should  be  satis- 
fied by  dollars  com|)osed  of  gold?  I  am  confi- 
dent that  no  judge  sitting  on  this  Bench  and, 
indeed,  that  no  judge  in  Christendom  could  l>e 
found  who  would  sanction  the  monstrous 
wrong  by  decreiMng  that  the  debtor  could  only 
satisfy  his  contract  in  such  case  by  paying  ton 
times* the  value  originally  stipulated.  The  nat- 
ural sense  of  right  which  is  implante<l  in  evory 
mind  would  revolt  from  such  supreme  injus- 
tice. Yet  there  cannot  l>e  one  law  for  debtors 
and  another  law  for  creditors.  If  the  contract 
can  at  one  time  be  changtHi  by  congressional 
^legislation  for  the  benefit  of  the  debt-  r*STO 
or,  it  may  at  another  time  be  changed  for  the 
benefit  of  the  creditor. 

For  acts  of  flagrant  injustice  such  a«  those 
mentioned,  there  is  no  aufhoritv  in  anv  l««sri?»- 
lative  body,  even  though  not  restrained  by  nny 
express  constitutional  *  ]n'ohibition.  For  as 
there  are  unchangeable  principles  of  right  and 
morality,  without  whiHi  society  would  1k»  ini- 
i>ossible,   and   men   would   be  but  wild   iHMiittf^ 
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preying  upon  each  other,  80  there  are  funda- 
xiental  principles  of  eternal  justice,  upon  the 
existenoe  of  which  all  constitutional  govern- 
ment is  founded,  and  witliout  which  govern- 
ment  would  be  an  intolerable  and  hateful  tyr- 
anny.  There  are  acts,  says  Mr.  Justice  Chase, 
in  Colder  v.  Bull,  3  Dall.  388,  which  the  Fed- 
eral and  state  l^slatures  cannot  do,  without 
exceeding  their  authority.  Among  these  he 
mentions  a  law  which  punishes  a  citizen  for 
an  innocent  action;  a  law  that  destroys  or  im- 
pairs the  lawful  private  contracts  of  citizens; 
a  law  that  makes  a  man  a  judge  in  his  own 
4»use;  and  a  law  that  takes  the  property  from 
A  and  gives  it  to  B.  'It  is  against  all  reason 
snd  right,''  says  the  learned  justice,  *'for  a  peo- 
ple to  intrust  a  legislature  with  such  powers; 
and  therefore  it  cannot  be  presumed  that  they 
have  done  it.  The  genius,  the  nature,  and  tlie 
spirit  of  our  state  governments  amount  to  a 
prohibition  of  such  acts  of  legislation,  and  the 
general  principles  of  law  and  reason  forbid 
them.  The  legislature  may  enjoin,  permit,  for- 
bid, and  punish;  they  may  declare  new  crimes, 
and  establish  rules  of  conduct  for  all  its  citi- 
zens in  future  cases;  they  may  command  what 
is  right  and  prohibit  what  is  wrong,  but  thev 
•cannot  change  innocence  into  guilt,  or  punish 
innocence  as  a  crime,  or  violate  the  rights  of 
an  antecedent  lawful  private  contract,  or  the 
right  of  private  property.  To  maintain  that 
our  Federal  or  state  legislatures  possess  such 
powers,  if  they  had  not  been  expressly  re- 
strained, would,  in  my  opinion,  be  a  political 
heresy,  altogether  inadmissible  in  our  free  re- 
publican governments." 

In  Ogden  t.  Saundert,  12  Wheat.  303,  Mr. 
Justice  Thompson,  referring  to  the  provisions 
in  the  Constitution  forbidding  the  states 
<I71*]  *to  pass  any  bill  of  attainder,  ew  post 
facto  law,  or  law  impairing  the  obligation  of 
contracts,  says:  "Neither  provision  can  strict- 
ly be  considered  as  introducing  any  new  prin- 
«iple.  but  only  for  greater  security  and  safety 
to  incorporate  into  this  charter  provisions  ad- 
mitted by  all  to  be  among  the  first  principles 
of  government.  No  state  court  would,  I  pre- 
cume.  sanction  and  enforce  an  ew  post  facto 
law  if  no  such  prohibition  was  contained  in 
the  Constitution  of  the  United  States;  so, 
neither  would  retrospective  laws,  taking  away 
Tested  rights,  be  enforced.  Such  laws  are  re- 
pugnant to  those  fundamental  principles  upon 
which  every  just  system  of  laws  is  founded. 
It  is  an  elementary  principle,  adopted  and 
sanctioned  by  the  courts  of  justice  in  this 
country  and  in  Great  Britain,  whenever  sucli 
laws  have  come  under  consideration,  and  yet 
retrospective  laws  are  clearly  within  this  pro- 
hibition." 

In  Wilkinson  v.  Leland,  2  Pet  657,  Mr.  Jus- 
tice Story,  whilst  commenting  upon  the  power 
of  the  legislature  of  Rhode  Island  under  the 
charter  of  Charles  II.,  said:  "The  funda- 
mental maxims  of  a  free  government  seem  to 
Te<^uire  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred.  At 
least  no  court  of  justice  in  this  country  would 
be  warranted  in  assuming  that  the  power  to 
Tiolate  and  disregard  them,  a  power  so  repug- 
nant to  the  common  principles  of  justice  and 
dvW  liberty,  lurked  under  any  general  grant 
of  legislative  authority,  or  ought  to  be  implicil 
from  any  general  expressions  of  the  will  of  the 
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people.  The  people  ought  not  to  be  presumed 
to  part  with  rights  so  vital  to  their  security 
and  well-being  without  very  strong  and  direct 
expressions  of  such  an  intention." 

Similar  views  to  these  cited  from  the  opin- 
ions of  Chase,  Thompson,  Story,  and  Marshall, 
are  found  scattered  through  the  opinions  of 
the  judges  who  have  preceded  us  on  this  Bench. 
As  against  their  collective  force  the  remark  of 
Mr.  Justice  Washington,  in  the  case  of  Evans 
V.  Eaton,  1  Pet.  C.  C.  323,  is  without  signifi- 
cance. That  was  made  at  nisi  prius  in  answer 
to  *a  motion  for  a  nonsuit  in  an  action  [*672 
brought  for  an  infringement  of  a  patent  right. 
The  state  of  Pennsylvania  had,  in  March,  1787, 
which  was  previous  to  the  adoption  of  the  Con- 
stitution, given  to  the  plaintiff  the  exclusive 
right  to  make,  use,  and  vend  his  invention  for 
fourteen  years.  In  January,  1808,  the  United 
States  issued  to  him  a  patent  for  the  inven- 
tion for  fourteen  years  from  that  date.  It  was 
contended,  for  the  nonsuit,  that  after  the  ex- 
piration of  the  plaintiff's  privilege  granted  by 
the  state,  the  right  to  his  mvention  became  in- 
vented in  the  people  of  the  state,  by  an  implied 
contract  with  the  government,  and,  therefore, 
that  Congress  could  not,  consistently  with  the 
Constitution,  grant  to  the  plaintiH  an  excludve 
ri^ht  to  the  invention.  The  court  replied  that 
neither  the  premises  upon  which  the  motion 
was  founded,  nor  the  conclusion,  could  be  ad- 
mitted; that  it  was  not  true  that  the  grant  of 
an  exclus^re  privilege  to  an  invention  for  a 
limited  time  implied  a  binding  and  irrevocable 
contract  with  the  people  that  at  the  expiration 
of  the  period  limited  the  invention  should  be- 
come their  property;  and  that  even  if  the 
premises  were  true,  there  was  nothing  in  the 
Constitution  which  forbade  Congress  to  past 
laws  violating  the  obligation  of  contracts. 

The  motion  did  not  merit  any  consideration, 
as  the  Federal  court  had  no  power  to  grant  a 
nonsuit  against  the  will  of  the  plaintiff  in  any 
case.  The  expression  under  these  circumstances 
of  any  reason  why  the  court  would  not  grant 
the  motion,  if  it  possessed  the  power,  was  aside 
the  case,  and  is  not,  therefore,  entitled  to  any 
weight  whatever  as  authority.  It  was  true, 
however,  as  obaer>'ed  by  the  court,  that  no  such 
contract  with  the  public,  as  stated,  was  implied, 
and  inasmuch  as  Congress  was  expressly  au- 
thorized by  the  Constitution  to  secure  for  a 
limited  time  to  inventors  the  exclusive  right  to 
their  discoveries,  it  had  the  power  in  that  way 
to  impair  the  obligation  of  such  a  contract,  if 
any  had  existed.  And  this  is,  perhaps,  all  that 
Mr.  Justice  Washington  meant.  It  is  evident 
from  his  language  in  Of/den  v.  Saunders,  that 
he  repudiate  the  existence  of  any  general 
power  in  Congress  to  destroy  or  impair  vested 
private  rights. 

•What  I  have  heretofore  said  respect-  ['BTS 
ing  the  power  of  Congress  to  make  the  notes  of 
the  United  States  a  legal  tender  in  payment  of 
debts  contracted  previous  to  the  act  of  1862, 
and  to  interfere  with  contracts,  has  had  refer- 
ence to  debts  and  contracts  between  citizens. 
But  the  same  power  which  is  asserted  over 
these  matters  is  also  asserted  with  reference  to 
previous  debts  owing  by  the  government,  and 
must  equally  apply  to  contra<*t8  between  the 
government  and  the  citizen.  The  act  of  1862 
declares  that  the  notes  issued  shall  be  a  legal 
tender  in  payments  of  all  debts,  public  and  nri- 
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vate.  with  the  exception  of  duties  on  imports 
and  interest  on  the  public  debt.  If  they  are  a 
jejral  tender  for  antecedent  private  debts,  they 
are  n|.«o  a  loj^l  tender  for  such  debts  owing  by 
the  United  States,  except  in  the  cases  mentioned. 
Tliat  any  rxi-eption  was  made  wa»  a  mere  mat- 
ter of  legislative  discretion.  Express  contracts 
for  the  payment  of  gold  or  silver  have  been 
maintained  by  this  court,  and  specifically  en- 
fori'Cil  on  the  ground  that,  upon  a  proper  con- 
litruetion  of  the  act  of  18(i2.  in  connection  with 
other  acts.  Congress  intendcnl  to  except  these 
contracts  from  the  operation  of  the  legal  tender 
provision.  But  the  power  covers  all  cases  if  it 
exi^t  ill  all.  The  |»ower  to  make  the  notr»  of 
the  UnitiHl  States  the  legal  equivalent  to  gold 
and  ^ilvcr  necc•s^arily  includcH  tho  power  to  cjin- 
ccl  N\ith  them  specific  contracis  for  gold  as  well 
as  money  contracts  generally.  Before  the  pas- 
sage of  the  Act  of  1802,  there  was  no  legal 
mout-y  except  that  which  consiwte<l  of  metallic 
coins.  striU'K  or  regulated  hv  the  authoritv  of 
Congress.  Dollars  then  meant,  us  already  said, 
certain  pieces  of  gold  or  silver,  certified  to  be 
of  a  pre^cnl)ed  weight  and  purity  by  their  form 
and  impress  received  at  the  mint,  llie  designa- 
tion of  dollars,  in  previous  contracts,  meant 
gold  or  silver  dollars  as  plainly  as  if  those  met- 
als were  specifically  named. 

It  follows,  i.icn.  logically,  from  the  doctrine 
advanced  by  the  majority  of  the  court  as  to  the 
power  of  Congress  over  the  subject  of  legal 
ten«ier,  that  Congress  may  l)orrow  gold  coin 
upon  a  pledge  of  the  public  faith  to  repay  gold 
at  the  maturity  of  its  obligjitions,  and  yet,  in 
674 •*!  direct  disregard  of  its  *pledge.  in  opeti 
violation  of  faith,  may  compel  the  lender  to 
take,  in  place  of  the  gold  stipulated,  its  own 
promises;  and  that  legislation  of  this  charac- 
ter would  not  lie  in  violation  of  the  Constitu- 
tion, but  in  harmony  with  its  letter  nnd  spirit. 

The  government  is.  at  the  present  time,  seek- 
ing, in  the  markets  of  the  world,  a  loan  of  sev- 
eral hundred  millions  of  dollars  in  gold  upon 
seciuities  containing  the  promises  of  the  United 
States  to  repay  the  money,  principal  and  inter- 
est, in  gold:  yet  this  court,  the  highest  tribunal 
of  the  country,  this  day  declares,  by  its  solemn 
decision,  that  should  such  loan  be  obtained,  it 
is  entirely  conipotent  for  Congress  to  pay  it  off. 
not  in  gold,  but  in  notes  of  the  United  States 
themselves,  payable  at  such  time  and  in  such 
manner  as  Congress  may  itself  determine,  and 
that  legislation  sanctioning  such  gross  breach 
of  faith  would  not  be  repugnant  to  the  funda- 
mental law  of  the  land. 

What  is  this  but  declaring  that  repudiation 
by  the  government  of  the  United  States  of  its 
solemn  oblicrations  would  be  constitutional? 
Whenever  the  fulfilment  of  the  obligation  in 
the  manner  stipulateil  is  refused,  and  accept- 
ance of  something  different  from  that  stipu- 
lated is  enforced  against  the  will  of  the  cred- 
itor, a  breach  of  faith  is  committed ;  and  to  the 
extent  of  the  difference  of  value  between  the 
thing  stipulated  and  the  thing  which  the  cred- 
itor is  compelled  to  receive,  there  is  repudia- 
tion of  the  original  obligation.  I  am  not  will- 
ing to  admit  that  the  Constitution,  the  boast 
and  glorr  of  our  country',  would  sanction  or 
permit  Uny  such  legislation.  Kepudiation  in 
any  form,  or  to  any  extent,  would  be  dishonor, 
nnd  for  the  commission  of  this  public  crime  no 
warrant,  in  my  judgment,  can  ever  be  found  in 
thjit  instrum.  nt. 
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Some  stress  has  been  placed  in  argument  in 
support  of  the  asserted  power  of  Congress  over 
the  subject  of  l<»gal  tender  in  the  fact,  that 
Congress  can  regulate  the  alloy  of  the  coin* 
issued  under  its  auUiority  and  has  exercised  it* 
power  in  this  respect,  without  question,  by  di- 
minishing, in  some  instances,  the  actual  quan- 
tity of  gold  or  silver  they  contain.  Con^ct^^, 
it  is  assume<l.  can  thus  put  upon  the  coins  is- 
sued 'other  than  their  intrinsic  value;  f*67S 
therefore,  it  is  argued.  Congress  may,  by  it« 
declaration,  give  a  value  to  the  notes  of  the 
United  States,  issueil  to  be  used  as  money,  other 
I  ban  that  which  they  actually  possess. 

The  assumption  and  the  inference  are  iKitli 
erroneous,  and  the  arginucnt  thus  advaui'ed  is 
without  force,  and  is  only  significant  of  the 
weakness  of  the  position  which  has  to  rest  for 
its  support  on  an  assume<l  authority  of  th«*  gov- 
ernuicnt  to  debase  the  coin  of  the  country. 

Undotibtcdlv.  Congress  can  alter  the  valu*-  of 
the  c<iins  issued  bv  its  nutlioritv  bv  increa»»in!Z 
or  diminishing,  from  time  to  time,  the  allov 
they  contain,  jtist  as  it  may  alter,  at  its  pleas- 
ure, the  denominations  of  the  several  coin*,  is- 
sue<l.  but  there  its  jwiwer  st<»ps.  It  cjinnot 
make  these  altered  coins  the  e<|uivalent  of  the 
coins  in  their  previous  condition:  and.  it*  ih«» 
new  coins  should  retain  the  same  namen  as  the 
original,  they  would  only  be  current  at  their 
true  value.  Anv  declaration  that  thev  should 
have  any  other  value  would  l»e  inoperative  in 
fact,  and  a  monstrous  disregard  by  Congr*"*?*  of 
its  constitutional  duty.  The  power  to  coin 
money,  as  already  declared  by  this  court  if  .  S' 
V.  Maripoht.  9  liow.  .507).  i«  a  great  trust  de- 
volved upon  Congress,  carrying  with  it  the  duty 
of  creating  and  maintaining  a  uniform  stami- 
ard  of  value  throughout  the  Union,  an«l  it 
would  be  a  manifest  abuse  of  this  trust  to  uive 
to  the  coins  issued  bv  its  authoritv  anv  oih«*r 
than  their  real  value.  By  *lebasing  the  <'oins, 
when  once  the  standard  is  fixetl.  is  mi>ant  giv- 
ing to  the  coins,  by  their  form  and  impr«-ss.  a 
certificate  of  their  having  a  relation  to  that 
standard  different  from  that  which,  in  truth, 
they  possess:  in  other  words,  giving  to  the 
coins  a  false  certificate  of  their  value.  Arhi- 
trarA'  and  profiigate  governments  have  often  re- 
sort e<l  to  this  miserable  scheme  of  robbery, 
which  Mill  designates  (2  Mill's  Pol  it.  Ee«>n., 
page  20).  as  a  shallow  and  impudent  artitice, 
the  *ieast  covert  of  all  modes  of  knavery,  which 
consists  in  calling  a  shilling  a  pound,  that  a 
debt  of  one  hundred  pounds  may  be  canc*»le<i  by 
the  payment  of  one  hundre<l  shillings." 

•In  this  country  no  such  debasement  [•STS 
has  ever  been  attempted,  and  1  feel  confi«ient 
that  none  will  ever  be  tolerated.  The  chani;**^ 
in  the  quantity  of  alloy  in  the  different  coins 
have  been  made  from  time  to  time,  not  with  any 
idea  of  debasing  them,  but  for  the  purpose  of 
preserving  the  proper  relative  value  bet  we  n 
gold  and  silver.  The  first  coinage  act,  pn«se*l 
in  1702.  provided  that  the  coins  should  consist 
of  gold,  silver  and  copper — the  coins  of  centa 
and  half-cents  consisting  of  copper,  and  the 
other  coins  consisting  of  gold  and  silver — ancf 
that  the  relative  value  of  gold  and  silver  should 
be  as  fifteen  to  one.  that  is.  that  an  ounce  of 
gold  should  be  taken  as  the  equal  in  value  of 
fifteen  ounces  of  silver. 

In  progress  of  time,  owing  to  the  increa««e<t 
production  of  silver,  particularly  from  the 
mines  of  Mexico  and  South  .\merica,  this  rola- 
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live  value  was  clinn«»od.  Silver  declined  in  rel- 
ative value  to  gold  until  it  bore  the  relation  of 
one  to  sixteen  in^itead  ot'  one  to  fifteen,  llie 
Twult  wa8  that  tln>  gold  was  bought  up  as  soon 
a?  coined,  being  worth  intrinsically  sixte;n 
times^  the  value  of  silver,  and  yet  pa^^ing  by 
law  only  at  fifteen  times  such  value,  and  was 
rt-m  out  of  the  country  to  be  recoined.  The 
attention  of  Congress  was  called  to  thi^  change 
in  the  relative  value  of  the  two  niotaU  and  the 
eoHsequent  disappearance  of  gold  coin.  Thi.-* 
|«I.  in  1834  <4  Siat.  at  L.  099)  to  an  act  ad- 
juf^ting  the  rate  of  gold  coin  to  its*  true  relation 
to  silver  coin. 

Tiif  «liscovery  of  gold  in  California,  some 
year?'  afterwards,  and  the  great  pn>«luotion  of 
that  metal,  again  changed  in  another  dirt»ction 
tli(  relative  value  of  the  two  metaU.  Oold  de- 
Hined.  or,  in  other  wnnU.  j»ilver  was  at  a  pre- 
Tijinm.  and  as  gold  coin  In^fore  18:M  was  bought 
.j|».  !»<  now  silver  coin  was  bought  up,  and  a 
^eartity  of  small  coin  for  change  was  felt  in 
the  comniunity.  Congress  again  interfered,  and 
in  ls."»3  reduced  the  amount  of  silver  in  coins 
lepn^enting  fractional  parts  of  a  dollar,  but 


silver  dollars,  nor  would  there  be  any  objection 
to  such  enforcement  if  the  legal  tender  provi- 
sion had  never  existed.  B'rom  the  general  use 
•of  the  notes  throughout  the  country  ['STS 
and  the  disappearance  of  gold  and  silver  coin 
from  circulation,  it  may  perhaps  be  inferred,  in 
most  cases,  that  notes  of  the  United  States  are 
intended  by  the  parties  where  gold  or  silver  dol- 
lars are  not  expressly  designated,  except  in  con- 
tracts made  in  the  Pacific  states,  where  the  con- 
stitutional currency  has  always  continued  in 
use.  As  to  subsequent  contracts,  the  legal 
tender  provision  is  not  as  unjust  in  its  opera- 
tion as  when  applied  to  past  contracts,  and  does 
not  impair  to  the  same  extent  private  rights. 
But  so  far  as  it  makes  the  receipt  of  the  notes, 
in  absence  of  any  agreement  of  the  parties,  com- 
pulsory in  payment  of  such  contracts,  it  is,  in 
my  judgment,  equally  unconstitutional.  This 
seems  to  me  to  follow  necessarily  from  the  duty 
already  mentioned  cast  uj)on  Congress  by  the 
coinage  power — to  create  and  maintain  a  uni- 
form metallic  standard  of  value  throughout  the 
Union.  Without  a  standard  of  value  of  some 
kind,  commerce  would  be  difficult,  if  not  ira- 
even  th'^n  the-n^  coins  were  restricted  from  being  ,  itossiblo,  and  just  in  proportion  to  the  uniform 


ity  and  stability  of  the  standard  is  the  security 
and  consequent  extent  of  conmiercial  transac- 
tions. How  is  it  possible  for  Congress  to  dis- 
charge its  duty  by  making  the  acceptance*  of 
paper  promises  compulsory  in  all  ftiture  deal- 
ings— promises  which  necessarily  depend  for 
their  value  upon  the  confidence  entertaine<l  by 
the  public  in  their  ultimate  payment,  and  the 
consequent  ability  of  the  holder  to  convert  them 
into  gold  or  silver — promises  which  can  never 
be  uniform  throu^iout  the  Union,  but  must 
have  different  values  in  different  portions  of  the 
country;  one  value  in  New  York,  another  at 
New  Orleans,  and  still  a  different  one  at  San 
Francisco? 
Speaking  of  paper  money  issued  by  the  states 
-and  the  same  language  is  equally  true  of  pa- 


a  U'^ikl  tender  for  sums  exe^HMling  five 
677*  I  "tlollars,  although  the  small  silver  coins 
of  previous  U^iiQ  continued  to  be  a  legal  lender 
for  fif'V  amount.  Silver  pieces  of  the  denotnina- 
tion  M  three  cents  had  been  previou&Iy  author- 
ized in  1H51.  but  were  only  made  a  tender  for 
-uin^  of  thirty  cents  and  under.  These  coins 
did  not  express  their  actual  value,  and  their  is- 
Mi'  wrts  soon  stopped,  and  in  IS.Vi  their  value 
waii  iiureased  to  the  standard  of  coins  of  other 
frsitionnl  parts  of  a  dollar. 

Till-  whole  of  this  subject  has  been  fully  and 
^^ti'-fiietorily  explained  in  the  very  able  and 
le-.irtiiil  jirpument  of  the  coimsel  who  contended 
ioT  The  maintenance  of  the  original  decision  of 
thiii  court  in  flephurn  v.  (Urisiroltl.  He  showetl 
hy  the  dflwiles  that  Congress  has  been  moved, 

in  all  itn  action-^  tmder  the  coinage  power,  only  ;  per  money  issued  by  the  United  States — Chief 
]»v  an  iinxious  de«ire  to  ascertain  the  true  rela-  Justice  Marshall  says,  in  Craig  v.  Missouri^  4 
tiv(  \alue  of  the  two  precious  metals,  and  to  |  Pet.  432:  '*Such  a  medium  has  been  always 
fix  the  coinage  in  accordance  with  it:  and  that  I  liable  to  considerable  fluctuation.  Its  value  is 
in  no  case  has  any  deviation  from  intrinsic  val- 1  continually  changing;  and  these  changes,  often 
je  Wt'U  pemiitteti  except  in  coins  for  fractional  !  great  and  sudden,  expoSe  individuals  'to  ['679 
pa^t^  of  a  dollar,  and  even  that  has  Ikvu  only  I  immense  loss,  are  the  sources  of  ruinous  specu- 
ffi  !-o  flight  a  character  as  to  prevent  them  ;  lations,  and  destroy  all  confidence  between  man 
frr»m  Ving  converted  into  bullion,  the  actual  and  man.  To  cut  up  this  mischief  by  the  roots, 
depr«-<iation  being  made  up  by  their  portability  a  mischief  which  was  felt  through  the  United 
and  convenience.  States,  and  which  deeply  affected  the  interest 

It  tfdlows,  from  this  statement  of  the  action  and  prosperity  of  all,  the  people  declared  in 
of  Congress  in  altering  at  different  times  the  j  their  Constitution  that  no  state  should  emit 
.illoy  iif  certain  coins,  that  the  assumption  of  .  bills  of  credit." 

poHt-r  to  stamp  metaJ  with  an  arbitrary  value  i  Mr.  Justice  Washington,  after  referring,  in 
.md  give  it  currency,  does  not  rest  upon  any  i  Ogdrn  v.  Saundrrs,  12  Wheat.  205,  to  the  pro- 
solid  foundation,  and  that  the  argument  built  j  vision  of  the  Constitution  declaring  that  no 
tbert-<»n  goes  with  it  to  the  groimd.  I  state  shall   coin   money,   emit  bills   of  credit, 

I  have  thus  far  spoken  of  the  legal  tender  make  anything  but  gold  and  silver  coin  a  tender 
pn  virion  with  particular  reference  to  its  appli- 
cation to  debts  contriWted  previous  to  its  jjas- 
•<age.  It  only  remains  to  say  a  few  words  as  to 
its  validity  when  applied  to  subsii{ueiit  trans- 
.ution.*-. 

So  far  as  subs<»quent  contracts  are  made  pay- 
abb-  in  notes  of  the  United  States,  there  can  of 
course  be  no  objection  to  their  specific  enforce- 
ment by  compelling  a  delivery  of  an  equal 
amount  of  the  notes,  or  by  a  judgment  in  dam- 
ages for  their  value  as  estimated  in  gold  or  between  them  and  foreigners,  as  well  as  the  mon- 
12  Wall.  853 


in  payment  of  debts,  says:  **These  prohibi- 
tions, associated  with  the  powers  granted  to 
Congress  *to  coin  money  and  to  regulate  the 
value  thereof  and  of  foreign  coin,'  most  obvious- 
ly constitute  members  of  the  same  family,  being 
upon  the  same  subjtK?t  and  governed  by  the  same 
policy.  This  policy  was  to  provide  a  fixed  and 
uniform  standard  of  value  throughout  the 
United  States,  by  which  the  commercial  and 
other  dealings  between  the  citizens  thereof,  or 
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ejed  transactions  of  the  government,  should  be 
regulated.  For  it  might  well  be  asked,  why 
vest  in  Congress  the  power  to  establish  a  uni- 
form standard  of  value  by  the  means  pointe<l 
out,  if  the  states  might  use  the  same  means, 
and  thus  defeat  the  uniformity  of  the  standard, 
and  consequently  the  standard  itself?  And  why 
establish  a  standard  at  all  for  the  government 
of  the  various  contracts  which  might  be  entered 
into,  if  those  contracts  might  afterwards  be  dis- 
charged by  a  different  standard,  or  by  that 
which  is  not  money,  under  the  authority  of 
state  tender  laws?  It  is  obvious,  therefore,  that 
these  prohibitions  in  the  10th  section  are  en- 
tirely nomogeneous,  and  are  essential  to  the  es- 
tablishment of  a  uniform  standard  of  value  in 
the  formation  and  discharge  of  contracts." 

It  is  plain  that  this  policy  cannot  be  carried 
out,  and  this  fixed  and  uniform  metallic  stand- 
ard of  value  throughout  the  United  States  be 
maintained,  bo  lon^  as  any  other  standard  is 
adopted,  which  of  itself  has  no  intrinsic  value 
nrd  ift  forev(*r  fluctuating  and  uncertain. 
680*]  •For  the  reasons  which  I  have  en- 
deavored to  unjfold.  I  am  compelled  to  dinsent 
from  the  judgment  of  the  majority  of  the  court. 
I  know  that  the  measure,  the  validity  of  which 
I  have  called  in  (question,  was  passed  in  the 
midst  of  a  gigantic  rebellion,  when  even  the 
bravt'st  hearts  sometimes  doubted  the  safety  of 
the  Republic,  and  that  the  patriotic  men  who 
adopted  it  did  so  under  the  conviction  that  it 
would  increase  the  ability  of  the  government  to 
obtain  funds  and  supplies,  and  thus  advance  the 
national  cause.  Were  I  to  be  governed  by  my 
appreciation  of  the  character  of  those  men,  in- 
stead of  my  views  of  the  requirements  of  the 
Constitution,  I  should  readily  assent  to  the  view 
of  the  majority  of  the  court.  But,  sitting  as  a 
judicial  oflicer  and  bound  to  compare  every  law 
enacted  by  Congress  and  the  greater  law  enacted 
by  the  people,  and  being  unable  to  reconcile  the 
measure  in  question  with  that  fundamental  law, 
I  cannot  hesitate  to  pronounce  it  as  being,  in 
my  judgment,  unconstitutional  and  void. 

In  the  discussions  which  have  attended  this 
subject  of  legal  tender,  there  has  been  at  times 
what  seemed  to  me  lo  be  a  covert  intimation, 
that  opposition  to  the  measure  in  question  was 
the  expression  of  a  spirit  not  altogether  favor- 
able to  the  cause,  in  the  interest  of  which  that 
measure  was  adopted.  All  such  intimations  1 
repel  with  all  the  energy  I  can  express.  I  do 
not  yield  to  anyone  in  honoring  and  rever- 
encing the  noble  and  patriotic  men  who  were  in 
the  councils  of  the  nation  during  the  terrible 
struggle  with  the  Rebellion.  To  them  belong  the 
greatest  of  all  glories  in  our  history — that  of 
having  saved  the  Union,  and  that  of  having 
emancipated  a  race.  For  these  results  they  will 
be  remeinl>ered  and  honored  so  long  as  the 
English  language  is  spoken  or  read  among  men. 
But  I  do  not  admit  that  a  blind  approval  of 
every  measure  which  they  may  have  thought  es- 
sential to  put  down  the  Rebellion  is  any  evi- 
dence of  loyalty  to  the  country.  The  only  loy- 
alty which!  can  admit  consists  in  obedience  to 
the'  Constitution  and  laws  made  in  pursuance  of 
it.  It  is  only  by  obedience  that  affection  and 
reverence  can  be* shown  to  a  superior  having  a 
681*3  *right  to  command.  So  thought  our 
great  Master  when  he  said  to  his  disciples:  "If 
ve  love  mc,  keep  my  commandments." 
354 


THE     BALTIMORE     ft     OHIO     RAILROAI> 
COMPANY.  Plff.  in  Err., 

V, 

ELLEN  Z.  HARRIS,  Admr'x  of  John  0.  Harris^. 

Deceased. 

(See  8.  C.  12  Wall.  65-86.) 

Corporation,  when  suable  in  a  foreign  «fale— 
diemurrer — tcaiver  of  pleaa  in  abatement — 
burden  of  proof  of  knowledge  by  paaaenger  of 
memorandum  on  hie  ticket. 

A  corporation,  if  It  does  business  in  a  foreign  ter*> 
ritory,  cooaents  to  be  sued  there. 

One  state  may  make  a  corporation  of  another 
state,  as  there  organized  and  conducted,  a  corpora- 
tlon  of  its  own. 

The  acts  of  Congress  made  the  Baltimore  &  Ohio- 
Railroad  suable  in  the  District  of  Columbia. 

The  principle  that  a  demurrer  reaches  liack  to  the 
first  error  lu  the  pleadings,  has  no  appllcatioa 
where  the  defect  is  one  of  form,  and  not  of  sub* 
stance. 

By  pleading  over  in  bar,  a  party  waives  ail  plea* 
in  noalement. 

The  burden  of  proof  of  knowledge  by  a  passenger,, 
nf  a  memoraudum  on  his  ticket  iTmltlng  the  llabil- 
ity  of  a  railroad  company,  and  of  hia  assent  to  it^ 
rests  upon  the  company. 

[No.  5.1 
Argued  Apr.  20,  1871.    Decided  May  1,  1871. 

IN  KRROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Suit  was  brought  in  this  case  in  the  court  be- 
low by  the  defendant  in  error,  to  recover  for 
damages  received  in  a  railroad  accident.  Judg- 
ment having  been  given  in  that  court  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Josepli  H.  Bradley  and  Jaa^eft. 
A.  Bnclianan»  for  plaintiff  in  error: 

On  the  statement  of  the  legislation  of  Vir- 
ginia the  question  arises.  What  was  the  inten* 
tion  of  the  legislature?  Was  it  to  create  a  cor- 
poration, or  to  enable  a  corporation  of  another 
state  legally  to  execute  its  powers  within  the- 
state  of  Virginia? 

I.  First.  All  acts,  in  pari  materia,  although 
not  declared  to  be  amendatory  of  preceding  acts, 
are  to  be  construed  as  one  act;  and  second,  the 
intention  of  the  legislature  is  to  be  gathered 
from  a  con:«ideration  of  all  the  legislation  oa 
the  same  subject;  and  when  thus  discovered  it 
is  to  prevail  in  the  interpretation  of  the  stat- 
utes. 

We  assume  these  propositions  as  postulate:^. 

II.  No  form  of  words  is  necessary  in  the  cre- 
ation of  a  corporation.  The  words  **incorpo- 
rate,"  "found,*'  "erect,"  are  not  necessary,  but 
words  equivalent  mav  be  used. 

0  Vin.  Abr.  203,  tit.  Corp.  F;  Com.  Dig.  tit. 
Franchises,  F,  6;  2  Kent,  Com.  276;  Conserva- 
tors of  the  River  Tone  v.  Ash,  10  Barn.  &.  C. 
340. 

III.  Two  corporations  comprised  of  the  same 
corporators,  having  charters  granted  tot  idem 
verbis,  except  as  to  the  names  of  the  states,  in- 
corporated by  diffei*eiit  states  for  the  same  pur- 

NoT£. — Pleading  to  the  meril8  waive$  pira  tm^ 
abatement — see  note  to  Sheppard  v.  Graves,  14  t*» 
ed.  U.  S.  618.  -.-.—    - 
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poses,  may  exist  at.  tlie  same  timo,  and  oo-op- 
erate  with  each  other:  and  yet  they  must  be 
separate  and  distinct  corporation?*. 

Farnum  v.  Can,  Co,  1  Sumn.  46,  (U^64;  R. 
R.  Co.  V.  Wheeler,  1  Black,  280,  17  L.  ed.  130, 
and  cases  cited,  207,  208 ;  R.  Co.  v.  Afd,  10  How. 
31K3;  J/d.  V.  N.  C.  R.  Co.  18  Md.  103. 

IV.  The  decision  of  the  highest  court  of  a 
utate,  construing  a  law  of  that  state,  and  not  in 
conHict  with  the  Constitution  and  laws  of  the 
United  States,  will  he  followed  by  this  court  in 
coiii»tniing  the  same  law. 

Tills  has  been  so  fully  settled  by  a  series  of 
decisions  of  this  court,  that  it  is  no  longer  an 
open  question. 

From  McKcen  v.  DcUincy,  5  Cranch,  22;  Mc- 
Ciitchen  v.  UarahaU,  8  Pet.  220,  to  this  day 
there  has  been  no  change  in  this  rule. 

True,  it  is  said  in  CnrroU  v.  Carroll,  16  How. 
275,  that,  unlt»ss  it  was  necessary  for  the  state 
court  to  construe  the  statute  in  order  to  a  deci- 
sion of  the  case,  this  court  will  construe  it  for 
itself.  But  that  is  no  modification  of  the  prin- 
ciple. 

V.  In  the  case  at  bar,  we  have  these  statues 
construed  by  the  court  of  appeals  of  Virginia, 
in  the  case  of  R.  Co.  v.  Oal{fthiie.  12  (iratt.  li.*>5: 
and  by  the  court  of  appeals  of  West  Va.  in  Cos- 
horn  V.  Ohio  Co.  1  vV.  Va.  308,  and  R.  Co.  v. 
MarshaH  Co.  3  W.  Va.  310. 

in  the  first  of  these  cases,  Callahue's,  the 
railroad  company  set  up  that  it  was  a  foreign 
corporation,  and  the  state  not  having  prmided 
for  process  against  a  foreign  company,  it  could 
not  be  sue<l  in  Virginia.  Judge  Allen,  deliver- 
ing the  opinion  of  thf  court,  takes  up  the  prop- 
osition  and  decides  the  case  on  the  ground  that 
It  is  a  corporation  of  the  state  of  Virginia.  The 
otiirr  two  cases  follow  this. 

\*I.  But,  if  the  question  is  still  an  open  one. 
the  only  intelligible  construction  to  be  given  to 
the  legislation  of  Virginia  is,  that  it  creates 
this  corporation  anew^  to  operate  within  the 
borders  of  th.it  state. 

(a)  The  object  to  be  accomplished  by  the 
conijmny  was  a  great  public  object,  requiring 
a  vast  amount  of  capital,  stretching  along  huu- 
dre<l.*  of  niiK>'  of  the  territory  of  Virginia:  com- 
ing in  contact  with  the  lives  and  fortunes  of 
inultitudes  of  its  citizens;  employing  hundreds 
of  agents;  and,  in  many  res|)ects.  in  direct  con- 
flict with  the  legislation  and  settled  jiolicy  of 
the  state. 

(ft)  It  also  gave  to  it  the  highest  prerogative 
p^^wer  of  the  sovereignty  of  that  portion  of  the 
eminent  domain,  which  enabh'd  it  to  take  pri- 
\-ate  property  for  public  use,  and  yet  for  the 
pri\-ate  benefit  of  a  foreign  corporation. 

(c)  All  these  attributes,  duties  and  powers 
were  in  the  hands  of  a  foreign  corporation,  over 
which  the  state  could  exercise  only  a  veiy  lim- 
ited control,  and,  to  enable  it  to  act  na  a  foreign 
eor]ioration,  would  have  given  it  advantages  for 
transcending  those  it  gave  or  could  reasonably 
give  to  its  own  citizens,  so  far  as  it  left  the 
power  of  supervision  and  revocation  of  the 
chartered  franchises  solely  in  the  hands  of  a 
foreign  government. 

id)  It  was  against  the  interests  as  well  as 
the  polic>'  of  the  state,  to  pass  merely  an  en- 
abling act. 

VII.  Tne  just  construction  of  the  words  of 
12  W-fLL. 


the  act,  as  well  as  the  spirit  and  Intent  with 
which  it  was  passed,  show  that  it  was  intended 
to  create  a  corporation. 

(a)  Tlie  very  language  of  the  act  re-enacts 
the  Maryland  law,  putting  the  state  of  Virginia 
in  the  place  of  that  state. 

(6)  it  grants  power  to  take  and  hold  stock  to 
them,  their  successors  and  assigns ;  to  be  incor- 
porated by  the  name  of  the  Baltimore  &  Ohio 
Railroad  Company;  by  that  name  to  take  and 
hold  proi>erly,  with  perpetual  succession ;  to  suo 
and  l>e  sued.  Each  state  resen'cs  to  itself  and 
its  citizens  the  same  rights.  The  place  of  busi- 
ness, the  meetings  of  the  board  of  directors  and 
of  the  company,  are  vo  be  held  in  the  city  of 
Baltimore,  at  a  fixed  time;  to  use  a  corp*»rato 
seal :  to  have  and  enjoy  and  exercise  all  jKuvers, 
rights  and  privileges  which  other  corporate 
lwMlie»  may  lawfully  do.  for  the  purposes  nien- 
tione<l  in  the  several  acts.  In  fine,  as  we  have 
said,  it  re-enacts  the  law  of  Maryland  and 
makes  it  the  law  of  Virginia. 

ir)  Other  acts  provide  for  subscriptions  by 
the  state,  and  modify  the  original  net  by  mak- 
ing it  snhjeet  to  the  general  law  regulating  rail- 
road companies,  and  subjecting  it  to  taxation 
under  c«»itain  circuniHtanees. 

Finally,  in  the  act  of  iSoO,  it  speaks  of  it  in 
terms  as  a  corporation,  and  guards  ag;iinst  the 
forfeiture  of  its  charter. 

We  conclude  that,  bv  the  law  of  the  state  of 
Virginia,  the  Baltimore  &  OJiio  Railroad  (om- 
pnnv  is  a  cori>oralion  of  that  state,  duly  cre- 
ated. 

Second.  As  to  the  effect  of  the  several  acts  of 
Congress  touching  the  Baltimore  &  OhfT>  Rnil- 
road  Comj^anv. 

Tlw»  act  of*Congres«^  of  Mar.  2,  18.11.  4  Stat. 
at  L.  470,  is  the  *irst  act  on  this  subject.  It 
was  followed  by  the  act  of  Feb.  2«.  1S;J4.  4  Stat, 
at  L.  «72.  and  the  act  of  Mar.  3,  18.35.  4  Stat,  at 
Ij.  757. 

By  the  first  of  these  acts,  S  1,  the  company 
was  authorized  to  extend  its  lateral  road  into 
and  wilhin  the  District  of  Columbia,  and  to  ex- 
ercise the  same  powers,  rights,  and  privileges, 
and  be  subject  lo  the  same  restrictions  "as  they 
may  exercise,  or  are  snhjeet  to.  under  and  by 
virtue  of  their  said  charter  or  act  of  incorpora- 
tion.*' 

Here  tlierc  is  no  grant  of  corporate  franchises, 
but  it  is  limited  in  terms  to  authorizing  an  ex- 
isting corp<»ration  of  a  state  to  do  certain  things 
within  this  Distrivt.  It  provides,  howcu-er.  for 
a  mode  of  acquiring  the  right  of  way  JifTercnt 
from  that  preseribe*!  in  its  eharter. 

But  the  (Jth  ami  7th  sections  of  this  act  would 
seem  to  leave  no  room  to  doubt  as  to  the  intent 
of  Congress.  The  Gtli  provid*'s  that  Congress 
may  grant  the  **same  or  similar  privileges  to 
those  hereby  granted  to  any  other  company  or 
companirs.  incorporated  or  to  l>e  incorporated 
by  the  states  of  Maryland  or  Virginia,  or  by 
Congress.'*  etc.  There  was  then  no  other  com- 
panv  incorporate*!  by  either  of  these  states  or 
bv  Congress,  for  like  purposes,  and  it  reserved 
tfie  right  of  Congress  to  inctirporate  one.  There 
is  no  intimation  that  this  act  was  intended  as 
an  act  of  incorporation,  nor  any  thing  more 
than  an  authority  to  an  existing  corporation  to 
come  into  the  District. 

But,  if  there  was  room  for  doubt  left  here, 
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Tthe  7th  section  seemfl,  ew  abundant  %  cautela,  to 
have  been  interposed  to  explain  the  former. 
By  that  it  is  provided  that,  if  the  state  of  Mary- 
'land  shall  determine  to  construct  a  railway  be- 
tween the  city  of  Baltimore  and  the  District  of 
'Columbia,  or  shall  incorporate  a  company  for 
the  same  purpose,  then  similar  rights,  immuni- 
ties, privileges  and  powers  conferred  by  this  act 
on  the  Baltimore  &  Ohio  Railroad  be  and  the 
same  are  hereby  conferred  on  the  state  of  Mary- 
land or  any  company,  etc. 

It  can  scarcely  be  pretended,  if  the  same 
rights,  privileges,  etc.,  were  conferred  on  the 
state  of  Maryland,  that  she  would  thereby  be- 
come a  corporation  in  this  District.  VVe,  there- 
fore, say  this  was  an  enabling  act.  In  support 
•of  this  view  we  refer  to,  and  rely  on,  Blackstone 
Mfg.  Co,  V.  Bhcl'Sione,  13  Gray,  488. 

Messrs.  T.  J.  D.  Fuller  and  W.  D,  Dav- 
idfjc,  for  defendant  in  error : 

The  first  j>oint  arising  upon  the  record  is  the 
-suability  of  the  appellants  within  this  District, 
and  is  presented  by  the  pleadings.  Had  the  ap- 
pellant a  habitat  in  this  district,  or  was  it 
found  here  at  the  time  of  the  service  of  the 
writy 

The  question  involved  is  not  one  of  citizen- 
ship ;  it  is  one  of  habitation  only. 

An  artificial  person  may  have  a  habitation, 
like  a  natural  one.    Cowp.  79. 

A  corporation  may  be  embraced  in  the  word 
"person. '    5  Cranch,  84. 

The  general  proposition,  that  "a  legal  entity 
•or  person,  which  exists  by  force  of  law  merely, 
can  have  no  existence  beyond  the  limits  of  the 
state  or  sovereignty  which  brings  it  into  life, 
and  endues  it  with  its  faculties  and  powers*'  is 
undoubtedly  correct.  And  yet,  a  corporation 
may  sue  in  a  foreign  jurisdiction  by  the  comity 
•of  that  juribdiction. 

Bk.  V.  Earle,  13  Pet.  519. 

If  sued  or  made  a  party  defendant  in  a  for- 
eign jurisdiction,  and  it  appear  and  defend  the 
suit,  judgment  binds  and  the  proceedings  are 
valid.     3  Mas.  15. 

There  is,  therefore,  no  legal  disability  of  the 
-existence  or  presence  of  a  corporation  outside 
of  the  jurisdiction  that  creates*  it. 

Its  suability,  either  as  plaintiff  or  defendant, 
in  a  foreign  jurisdiction,  depends  on  its  own 
will,  and  the  will  of  the  foreign  jurisdiction. 

Ins.  Co.  V.  French,  18  How.  400,  15  L.  ed.  452. 

The  charter  of  the  defendant,  plaintiff  in  er- 
ror, as  conferred  by  Maryland,  contemplates  the 
•exercis^  of  corporate  powers  outside  of  the 
state,  and  such  jis  were  not  within  the  power  of 
'the  state  alone  to  confer.  It  contemplates  the 
extension  and  constniction  of  the  road  into  two 
other  sovereignties  for  its  termini. 

And.  immediately  after  its  creation  by  the 
state  of  Maryland,  it  applies  to  Congress  and 
the  state  of  Virginia  for  the  privilege  of  ex- 
tending its  road  into  their  jurisdictions,  and  ob- 
tains it,  with  the  corporate  right*  t<5  exercise 
the  same  powers  as  are  conferred  by  the  parent 
act.  The  enabling  acts  are  in  the  same  lan- 
guage, and  contain  the  same  recitals  in  their 
preambles,  to  wit,  the  charter  of  Maryland. 

Virginia,  in  her  highest  court  of  appeals  (12 
•Oratt.   655),   has   settled   every  question   pre- 
sented in  the  record  favorable  to  the  defendant 
in  error. 
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The  appellant  has  a  legal  habitat  in  this  dis- 
trict, by  virtue  of  the  acts  of  Congress.  4  Stat, 
at  L.  470,  672,  757. 

Mark  this  language  in  the  first  act: 

"And  the  said  Baltimore  k  Ohio  Railroad 
Company  are  hereby  authorized  to  exercise  the 
same  powers,  rights,  and  privileges,  and  shall  be 
subject  to  the  same  restrictions,  in  the  exten- 
sion and  construction  of  said  road  into  and 
within  the  said  District,  as  they  may  exercise  or 
are  subject  to,  under  and  by  virtue  of  their  said 
charter  or  act  of  incorporation,  within  the  state 
of  Maryland." 

"And  unless  the  said  road  shall,  within  one 
year,  do  certain  things  herein  mentioned,  then 
the  rights  conferred  shall  cease,"  etc.,  etc. 

What  the  act  of  incorporation  of  Maryland 
could  not  do,  the  act  of  Congress  did  do. 

It  accomplished  one  of  two  things:  It  either 
incorporated  the  Baltimore  &  Ohio  Railroad 
Company  de.  novo  in  this  District,  or  it  recog- 
nizea  and  established  the  Maryland  Company 
in  this  District  as  its  habitat. 

But  it  may  be  said  that  the  corporation  is 
here  for  all  the  beneficial  purposes  it  may  claim, 
but  not  cum  onere. 

It  may  sue  here  by  comity.  It  may  sue  here 
as  its  habitat.  It  may  make  contracts,  create 
agencies,  condemn  land,  exercise  all  the  powers, 
franchises  and  privileges,  that  it  may  within 
the  state  of  Maryland,  but  still  it  cannot  be 
sued  here! 

The  corporation,  within  this  District,  is  in  the 
exercise  of  a  franchise  by  the  assent  of  the  sov- 
ereign power;  a  franchise  which  would  exist  if 
the  charter  of  the  company  should  be  repealed 
by  Maryland;  a  franchise,  of  which  the  sover- 
eign power  of  this  District  cannot  deprive  it, 
unless  by  quo  warranto  or  scire  facias. 

In  either  event,  it  is  sufficient  for  our  pur- 
pose. It  makes  the  company  a  habitat  in  this 
])iHtrict,  in  the  one  or  the  other  capacity;  and 
l)eing  here,  in  either  of  said  characters,  the  com- 
pany is  estopped  from  denying  its  actual  pres- 
ence as  an  ideal  person. 

2.  The  corporate  powers,  conferred  by  the  act 
of  Congress  by  implication,  necessarily  confer 
the  correlative  rights  of  suing  and  being  sued. 

If  it  be  created  an  artificial  person,  with  the 
right  of  holding  property,  its  suability  or  the 
right  of  defendant  and  protecting  its  property 
by  suit  is  but  an  incident  to  its  existence, 
whether  artificial  or  natural. 

Ang.  &  Ames.  Corp.  7th  ed.  §  110:  Blackstone 
Mfg.  Co.  v.  Blacks  tone,  13  Gray,  488. 

The  company  could  hold  its  corporate  meet- 
ings in  this  city. 

6  Conn.  458;  36  U.  S.  458;  Md.  v.  R.  Co.  18 
Md.  103. 

The  corporation  makes  no  division  nor  dis- 
tinction l)etween  the  portions  of  the  road  lying 
in  Muvvliind  and  West  Virginia;  issues  but  one 
ticket  for  that  part  of  the  road. 

There  is  but  one  company,  one  organization. 
There  is  no  pretense  for  saying  there  is  one 
company  from  Washington  city  to  the  Relay 
house  or  junction,  as  it  is  called,  and  another 
from  Baltimore  to  the  Virginia  line,  and  a 
third  from  that  to  the  Ohio  river.  The  plaintiffs 
are,  to  all  intents  and  purposes,  one  company, 
one  corporation,  with  its  principal  office  and 
offices  located  in  Baltimore* 
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The  case  of  Day  v.  Union  Rubber  Co,  3 
Blatchf.  48.S,  does  not  militate  against  our  po- 
sition, as  that  was  a  case  against  a  foreign  cor- 
poration where  there  was  no  statute  law  of  the 
forum  giving  it  a  legal  status;  no  legislative 
act  of  the  sovereign  giving  sanction  to  its  pres- 
ence. 

Mr.  Justice  Swayiie  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  District  of  Columbia. 

Harris  sued  the  Baltimore  &  Ohio  Railroad 
Company  for  injuries  which  he  received  by  a 
collision,  llie  declaration  sets  out  that  the 
company  is  a  corporation  established  by  law  by 
the  name  of  the  Baltimore  &  Ohio  Railroad 
Company,  having  a  legal  and  reco^ized  exist- 
ence within  the  limits  of  the  District  of  Colum- 
bis  and  exercising  there  their  corporate  rights 
and  privileges  in  the  making  of  contracts  and 
receiving  freight  and  passengers  for  transporta- 
tion iipon  their  roads  from  the  city  of  Wash- 
ington to  the  Ohio  river;  that  at  the  city  of 
Washington,  on  the  23d  of  October,  1864,  the 
plaintiff,  wishing  to  be  transported  by  the  com- 
pany over  their  roads  to  the  Ohio  river  and  to- 
wards the  city  of  Columbus  in  the  state  of 
78*1  Ohio,  for  the  sum  of  $15  *paid  to  the 
company,  purchased  of  them  a  ticket  for  a  seat 
and  passage  in  their  cars,  to  be  transported 
along  their  roads  from  the  city  of  Washington 
to  the  Ohio  river  and  towards  the  city  of  Co- 
lumbus; that  in  pursuance  of  this  contract  he 
took  his  seat  in  one  of  the  cars  of  the  company; 
that  the  company,  In  consideration  of  the  mon- 
ey so  paid,  undertook  and  promised  to  trans- 
port him  safely  to  the  Ohio  river;  that  the  com- 
pany managed  their  trains  so  negligently  and 
carelessly  that  two  trains,  running  in  opposite 
directions,  came  in  collision  near  Mannington, 
in  the  state  of  Virginia,  whereby  the  plaintiff 
received  the  Injuries  complained  of. 

The  company  pleaded  two  pleas  In  abate- 
ment: 

(1)  That  the  company  was  not  an  inhabitant 
of  the  District  of  Columbia  when  the  writ  was 
served;  (2)  that  the  company  was  not  found 
in  the  District  of  Columbia  when  the  writ  was 
served. 

To  the  first  plea  Harris  replied  that  the  com- 

Kiny  was  an  inhabitant  of  the  District  of  Co- 
mbia  by  virtue  of  certain  acts  of  Congress, 
the  dates  and  titles  of  which  are  set  forth,  and 
that  they  had  accepted  the  provisions  of  those 
acts  and  constructed  their  roads  under  them, 
availing  themselves  of  the  privileges  thus  con- 
ferred and  doing  business  under  them  in  the 
District  of  Columbia.  To  the  second  plea  he 
replied  that  the  company  was  found  within  the 
District  of  Columbia  when  the  writ  was  served, 
and  was  within  the  jurisdiction  of  the  court  by 
virtue  of  the  acts  of  Congress  mentioned  in  the 
first  replication. 

The  company  demurred  to  these  replications. 
The  demurrers  were  overruled.  Tlie  company 
thereupon  filed  the  general  Issue  of  not  guilty. 
The  cause  was  tried  by  a  jury  and  a  verdict 
found  for  the  plaintiff,  upon  which  judgment 
was  entered. 

Upon  the  trial  the  counsel  for  the  company 

frayed  the  court  to  instruct  the  jury  that  upon 
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the  evidence  before  them  the  plaintiff  was  not 
entitled  to  recover.  The  court  refused  to  give 
this  instruction,  and  the  company  excepted. 
Other  exceptions  appear  by  the  record  to  have 
been  taken,  but  they  were  not  embodied  in  a 
bill  of  exceptions  and  we  cannot,  there-  [*79 
fore,  consider  them.  The  errors  insisted  upon 
here,  at  the  first  argument  of  the  case,  were : 

The  overruling  of  the  demurrers  to  the  repli- 
cations to  the  pleas  In  abatement. 

The  refusal  of  the  court  to  give  the  Instruc- 
tion above  set  forth. 

And  that  the  declaration  Is  fatally  defective, 
wherefore  the  judgment  should  have  been  ar- 
rested and  must  now  be  reversed. 

When  the  case  was  first  considered  by  this 
court  in  conference.  It  was  found  that  while  all 
the  judges  were  of  opinion  that  the  judgment 
should  be  affirmed,  tnere  was  a  difference  of 
opinion  upon  the  question  whether  the  acts  of 
Congress  and  the  statutes  of  Virginia  relating 
to  the  company  created  a  new  and  distinct  cor- 
poration in  the  District  of  Columbia  and  in  the 
state  of  Virginia  respectively,  or  whether  they 
were  only  enabling  acts  in  respect  to  the  cor- 
poration under  the  name  of  the  "Baltimore  ft 
Ohio  Railroad  Company,"  as  originally  created 
by  the  state  of  Maryland.  Subsequently  the 
question  was  ordered  to  stand  for  re-argument, 
and  it  has  been  reargued  by  the  counsel  on  both 
sides.  As  the  solution  of  this  question  roust 
determine,  to  a  large  extent,  the  grounds  upon 
which  the  judgment  of  the  court  Is  to  be  placed, 
it  is  necessary  carefully  to  consider  the  subject. 

The  Baltimore  k  Ohio  Railroad  Company  was 
incorporated  by  an  act  of  the  legislature  of 
Maryland,  passed  on  tlie  28th  of  February, 
1827.  On  the  8th  of  March  following,  the  leg- 
islature of  Virginia  passed  an  act  whereby, 
after  reciting  the  Maryland  act.  It  was  declared 
*'that  the  same  rights  and  privileges  shall  be, 
and  are  hereby  granted  to  the  aforesaid  com- 
pany within  the  territory  of  Virginia,  and  the 
said  company  shall  be  subject  to  the  same 
pains,  penalties,  and  obligations  as  are  imposed 
by  said  act,  and  the  same  rights,  privileges,  and 
immunities  which  are  reserved  to  the  state  of 
Maryland  or  to  the  citizens  thereof  are  hereby 
reserved  to  the  state  of  Virginia  and  her  citi- 
zens." 

Several  other  statutes  relating  to  the  com- 
pany were  subsequently  passed  in  Virginia,  but 
they  do  not  materially  'affect  the  ques-  ['SO 
tion  under  consideration,  and  need  not  be  more 
particularly  adverted  to.  By  an  act  of  the  leg- 
islature of  Maryland,  of  the  22d  of  February, 
1831,  the  company  was  authorized  to  build  a 
lateral  road  to  the  line  of  the  District  of  Co- 
lumbia. On  the  2d  of  March,  1831,  Congress 
passerl  an  act  which,  after  reciting,  by  a  pream- 
ble, the  original  act  of  Incorporation,  enacted 
*'that  the  Baltimore  ft  Ohio  Railroad  Company, 
incorporated  by  the  said  act  of  the  general  as- 
sembly of  the  state  of  Maryland,,  shall  be,  and 
they  are  hereby  authorized  to  extend  Into  and 
within  the  District  of  Columbia  a  lateral  rail- 
road. .  .  .  And  the  said  Baltimore  ft  Ohio 
Railroad  Company  are  hereby  authorized  to  ex- 
ercise the  same  powers,  rights,  and  privileges, 
and  shall  be  subject  to  the  same  restrictions  In 
the  construction  and  extension  of  the  said  lat- 
eral road  Into  and  within  the  said  District  as 
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tlu'y  may  exerei.He  or  be  subject  to  under  or  by 
virtue  of  the  naid  act  of  incorporation  in  the 
extension  and  construction  of  any  railroad 
within  the  state  ot  Maryland,  and  shall  be  enti- 
tled to  the  same  rij;hts»  benefits,  and  immuni- 
ties in  the  use  of  said  road  and  in  regard  there- 
to as  are  provided  in  the  said  charter,  except 
tlie  ri'^ht  to  construct  any  lateral  road  or  roads 
in  snid  District  from  said  lateral  road.*'  A 
number  of  local  regulations  follow,  which  are 
not  materiiil  to  be  cun^idered.  A  supplemen- 
tary act  of  the  legi'^lnture  of  ^laryland,  passed 
March  14,  1832,  provide<l  tliat  the  stock  issued 
by  the  coujpany  to  complete  this  lateral  road 
"shall,  united,  form  the  capital  upon  which  the 
net  profits  derived  from  the  use  of  said  road 
shall  be  apportioned,"  etc. 

The  acts  of  Congress  of  February  2Gth,  1834, 
and  of  March  3d,  1835,  are  confined  to  matters 
of  detail,  and  may  be  laid  out  of  view. 

When  the  case  was  re-argued  as  directed  by 
this  court.,  the  counsel  for  the  company  admit- 
ted that  the  acts  of  Congress  in  question  were 
only  enabling  acts,  and  that  they  did  not  create 
a  iiew  corporation,  but  they  insisted  that  the 
acts  of  Virginia  were  of  a  different  character, 
and  that  they  worked  that  result. 
81*1  *A8  regards  the  point  under  considera- 
tion we  fin<l  no  substantial  difference.  In  both, 
the  original  Maryland  act  of  incorporation  is  re- 
ferred to,  but  neither  expressly  or  by  implica- 
tion create  a  new  corporation.  The  company 
was  chartered  to  construct  a  road  in  Virginia 
as  well  as  in  Maryland.  The  latter  could  not 
be  done  without  the  consent  of  Virginia.  That 
constant  was  given  upon  the  terms  which  she 
thought  proper  to  prescribe.  With  a  few  excep- 
tions,  not  material  to  the  question  before  us, 
they  were  the  same  as  to  powers,  privileges,  ob- 
lipitions,  restrictions,  and  liabilities  as  those 
contained  in  the  original  charter.  The  permis- 
sion was  broad  and  comprehensive  in  its  scope, 
but  it  was  a  license  and  nothing  more.  It  was 
given  to  the  Maryland  corporation  as  such,  and 
that  body  was  the  same  in  all  its  elements  and 
in  its  identity  afterwards  as  before.  In  its 
name,  locality,  capital  stock,  the  election  and 
power  of  its  officers,  in  the  mode  of  declaring 
dividends  and  doing  all  its  business,  its  unity 
was  unchanged.  Only  the  sphere  of  its  opera- 
tions was  enlarged. 

in  what  it  does  in  Virginia  the  same  princi- 
ple is  involved,  as  in  the  transactions  of  the 
Geori^ia  corporation  in  Alabama,  which  came 
under  the  consideration  of  this  court  in  Bank 
of  Augusta  v.  Earlc,  13  Pet.  558.  The  distinc- 
tion is  that  here  the  assent  of  the  foreign  au- 
thority is  express,  while  there  it  was  implied. 
A  corporation  is  in  law,  for  civil  purposes, 
deemea  a  person.  It  may  sue  and  be  sued, 
grant  and  receive,  and  do  all  other  acta  not 
ultra  vires  which  a  natural  person  could  do. 
The  chief  point  of  difference  between  the  nat- 
ural and  the  artificial  person  is  that  the  former 
may  do  whate^'er  is  not  forbidden  by  law;  the 
latter  can  do  only  what  is  authorized  by  its 
charter.  It  cannot  migrate,  but  may  exercise 
its  authority  in  a  foreign  territory  upon  such 
conditions  as  may  be  prescribed  by  the  law  of 
the  place.  One  of  these  conditions' may  be  that 
it  sholl  consent  to  be  sued  there.  If  it  do  busi- 
ness there  it  will  be  presumed  to  have  assented 
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and  will  be  bound  accordingly.  Lafayette  Ins. 
Co,  V.  French,  18  How.  405,  15  L.  ed,  451.  For 
the  ^purposes  of  Federal  jurisdiction  it  [*82 
is  regarded  as  if  it  were  a  citizen  of  the  state 
where  it  was  created,  and  no  averment  or  proof 
as  to  the  citizenship  of  its  memberif>  elsewhere 
will  l»e  permitted.  There  is  a  presumption  of 
law  which  is  conclusive.  LouisviUc.  ('.  rf  C.  H. 
Co,  V.  Lctson,  2  How.  497;  Marshall  v.  The 
Halt,  d  Ohio  n.  Co.  16  How.  320;  O.  <t  V.  R. 
Co.  V.  Wheeler,  1  Black,  297,  17  L.  ed.  133. 

We  see  no  reason  why  several  states  cannot, 
by  comi^etent  legislation,  unite  in  creating  the 
same  corporation  or  in  combining  several  pie- 
existing  corporations  into  a  single  one.  The 
Philadelphia,  Wilmington,  &  Baltimore  lUiil- 
road  company  is  one  of  the  latter  description. 
In  the  cai»e  of  that  company  against  Maryland, 
10  How.  392,  Chief  Justice  Taney,  in  delivering 
the  opinion  of  this  court,  saiil:  **The  plaintiff 
in  error  is  a  corporation  composed  of  several 
railroad  companies,  which  had  been  previously 
chartered  by  the  states  of  Maryland,  Delaware, 
and  Pennsylvania,  and  which,  by  corresponding 
laws  of  the  res))ective  states,  were  united  to- 
gether and  form  one  corporation,  under  the 
name  and  style  of  the  Philadelphia,  Wilming- 
ton &  Baltimore  Railroad  Company.  The  xamA 
of  this  corporation  extends  from  Philadelphia 
to  Baltimore."  He  ^ives  the  history  of  the  leg- 
islation by  which  this  result  was  produced.  No 
question  was  raised  on  the  subject,  but  the  opin- 
ion assumes  the  valid  existence  of  the  corpora- 
tion thus  created.  Tlie  case  was  brouffht  into 
this  court  under  the  25th  section  of  the  judi- 
ciary act  of  1789.  The  jurisdictional  effect  of 
the  existence  of  such  a  corporation,  as  regards 
the  Federal  courts,  is  the  same  as  that  of  a  co- 
partnership of  individual  citizens  residing  in 
different  states.  Nor  do  we  see  any  reason  why 
one  state  may  not  make  a  corporation  of  an- 
other state,  as  there  organized  and  conducted, 
a  corporation  of  its  own,  quoad  ^ocany  prop- 
erty within  its  territorial  jurisdiction.  That 
this  may  be  done  was  distinctly  held  in  0.  d  Jl#. 
R.  Co*  ▼.  Wheeler,  supra.  It  is  well  settled 
that  corporations  of  one  state  may  exercise 
their  faculties  in  another,  *80  far,  and  on  [*83 
sucli  terms,  and  to  such  extent  as  may  be  per- 
mitted by  the  latter.  Blackstone  Mfg.  Co.  ▼. 
Ulacl stone,  13  Gmy,  4Sd;.Bank  of  Augusia  t. 
Karle,  13  Pet.  588.  We  hold  that  the  case  be- 
fore us  is  within  this  latter  category.  The 
question  is  always  one  of  legislative  intent,  and 
not  of  legislative  power  or  legal  possibility.  So 
far  as  there  is  anything  in  the  language  of  the 
court  in  the  case  of  0.  d  M.  R.  Co,  v.  Wheeler, 
in  conflict  with  what  has  been  here  said,  it  is 
intended  to  be  restrained  and  qualified  by  this 
opinion.  We  will  add,  however,  that  as  the 
case  appears  in  the  report,  we  think  tlie  judg- 
ment of  the  court  was  correctly  given. 

It  was  the  caae  of  an  Indiana  railroad  com- 
pany licensed  by  Ohio,  suing  a  citizen  of  Indi- 
ana in  the  Federal  court  of  that  state. 

In  Butt,  d  O.  R.  Co.  V.  Gallahue,  12  Gratt. 
Go8.  it  was  held  by  the  court  of  appeals  of  Vir- 
ginia that  the  company  was  suable  in  that  stale. 
In  this  we  concur.  We  think  this  condition  is 
clearly  implied  in  the  license,  and  that  the  com- 
pany,* by  constructing  Oh  road  there,  assented 
to  it.    The  authority  of  that  case  was  recos- 
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nix«d  bv  the  court  of  appeal*  of  West  Virj?inia, 
in  Go9hom  ▼.  Hupervisors,  1  W.  Va.  308,  and  in 
Bait,  d  O.  R,  Co.  V.  Siiperciaors.  3  W.  Va.  319. 
Here  the  question  is  whether  the  company  was 
snable  in  the  District  of  Columbia.  In  the  case 
reported  in  Orattan,  it  was  said:  "It  would 
be  rt  startling  proposition  if,  in  all  such  cases, 
dtizens  of  Virginia  and  others  should  be  denied 
all  remedy  in  her  courts,  for  causes  of  action 
arising  under  contracts  and  acts  entered  into  or 
done  within  her  territory,  and  should  be  turned 
over  to  the  courts  and  laws  of  a  sister  state  to 
seek  redress."  The  same  considerations  apply 
to  the  case  before  us.  When  this  suit  was  com- 
menced, if  the  theory  maintained  by  the  counsel 
for  the  plaintiff  in  error  be  correct,  however 
large  or  small  the  cause  of  action,  and  whether 
it  were  a  proper  one  for  legal  or  equitable 
coj^izance.  there  could  be  no  legal  redress 
^hort  of  the  seat  of  the  company  in  another 
84"]  •state.  In  many  instances  the  cost  of  the 
remedv  would  have  largely  exceeded  the  value 
of  its'fruits.  In  suits  local  in  their  character, 
both  at  law  and  in  equity,  there  could  be  no  re- 
lief. The  result  would  be,  to  a  large  extent, 
hnmnnity  from  all  legal  responsibility.  It  is 
not  to  be  supposed  that  Congress  intended  that 
the  important  powers  and  privileges  granted 
should  be  followed  by  such  results. 

But  turning  our  attention  from  this  view  of 
the  subject  and  looking  at  the  statute  alone, 
and  reading  it  by  its  own  light,  we  entertain  no 
doubt  that  it  made  the  company  liable  to  suit, 
where  this  suit  was  brought  in  all  respects  as  if 
it  had  been  an  independent  corporation  of  the 
••me  locality. 

We  will  now  consider,  specifically,  the  sev- 
eral objections  to  the  judgment,  relied  upon  by 
the  plaintiffs  in  error. 

The  picas  in  abatement  were  bad.  The  de- 
murrers reached  back  to  the  first  error  in  the 
pleadings,  and  judgment  was  properly  given 
against  the  party  who  committed  it.  lif  the 
replications  were  bad,  bad  replications  were 
sufficient  answers  to  bad  pleas.  But  it  is  said 
the  declaration  was  bad,  and  that  the  demur- 
rers brought  the  defect  in  that  pleading  under 
review.  The  principle  has  no  application  where 
the  defect  is  one  of  form,  and  not  of  substance. 
Aurora  City  t.  West,  7  Wall.  82,  19  L.  ed.  42. 

The  alleged  defect  in  the  declaration  will  be 
considered  in  connection  with  the  error  as- 
signed relating  to  that  subject.  But  if  the 
court  decided  erroneously,  the  companv  waived 
the  error  by  pleading  over  in  bar.  if  it  were 
desired  to  bring  up  the  judgment  upon  the 
pleadings  for  examination  by  this  court,  the 
company  should  have  stood  by  the  demUrrers. 
In  the  proper  order  of  pleading  which  is  obliga- 
tory a  plea  in  bar  waives  all  pleas,  and  the 
right  to  plead,  in  abatement.  Young  v.  Mar- 
tin, 8  Wall.  354,  19  L.  ed.  418;  Aurora  City  v. 
Wc«t,  7  Wall.  92,  supra:  Clearvcater  v.  Mere- 
Oiih,  1  Wall.  42,  17  L.  ed.  609;  1  Ch.  PI.  440, 
441. 

The  bill  of  exceptions  which  brought  upon 
the  record  the  refusal  of  the  court  to  instruct 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover,  exhibits,  among  others,  the  following 
facts:  Harris  contracted,  paid  his  money,  and 
86*]  received  his  •tickets  at  the  city  of  Wash- 
ington. The  tickets  consisted  of  three  coupons 
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— one  for  his  passage  from  Baltimore  to  Colum- 
bus, Ohio;  another  for  his  passage  from  Wash- 
ington junction  to  Baltimore,  and  the  third  for 
his  passage  from  Washington  city  to  Washing- 
ton junction.  It  is  necessary  to  consider  only 
the  two  last  menlioned.  They  are  both  headed 
"Baltimore  A 'Ohio  Railroad,"  and  Kigiied  "L. 
M.  Cole,  General  Ticket  Agent."  Above  the 
coupon  first  mentioned  is  this  memorandum: 
"Responsibility  for  safety  of  person  or  loss  of 
baggage  on  each  portion  of  the  route  is  confine*! 
to  the  proprietors  of  that  portion  alone."  Kaih 
coupon  has  printed  on  its  face  the  words  "con- 
ditioned as  above."  The  coupon  last  mentioned 
gave  Harris  the  right  of  passage  over  the  lat- 
eral branch  both  in  the  District  of  Columbia 
and  in  Maryland.  The  second  coupon  gave  him 
the  same  right  in  respect  to  the  main  stem  both 
in  "Maryland  and  in  Virginia. 

The  instruction  asked  for  assumed  errone- 
ously that  there  were  two  corporations  under 
the  same  name,  one  of  them  in  Virginia,  and 
that  the  latter  was  liable  and  alone  liable  to 
the  plaintiff.  The  attempted  limitation  of  re- 
sponsibility by  the  memoranda  at  the  head  and 
on  the  face  of  the  coupons  proceeded  upon  the 
same  erroneous  assumption  as  to  the  duality  of 
the  corporate  ownership  of  the  roads. 

These  views  are  snlliciently  answered  by  whiit 
has  been  already  said  upon  the  subject.  But  if 
we  concurred  w'ith  the  counsel  for  the  plaintiff 
in  error,  we  should  then  hold  that  the  agent 
who  issued  the  coupons  was  the  agent  of  both 
corporations;  that  the  contract  was  a  joint 
one;  and  that  it  involved  a  joint  liability,  un- 
less the  knowledge  of  the  memoranda  on  the 
coupons  and  the  assent  of  the  plaintiff  were 
clearly  brought  home  to  him.  Btssell  v.  Mich, 
H.  d  N,  Ind.  K.  22  N.  Y.  258;  Champion  v. 
Bostwick,  18  Wend.  175;  Cary  v.  Cleveland  d 
T.  R.  Co,  29  Barb.  35;  Quimby  v.  Vanderhilt, 
17  X.  y.  306;  Itajac  v.  Bos.  d  L,  R,  Co.  7  Allen, 
329;  R.  Co.  v.  Blake,  7  Hurlst.  &  N.  987.  In 
all  such  cases  the  burden  of  proof  rests  uptm 
the  carrier.  A".  J.  Steam  A".  Co.  v.  Merch, 
Bank,  tJ  How.  383;  Broun  v.  Eastern  R.  Co.  11 
C*ush.  97;  Bean  v.  Green,  3  Fair.  422;  Dorr  v. 
v.  J.  H.  y.  Co.  4  Sandf.  136;  11  N.  Y.  485. 
The  bill  of  exceptions  does  'not  show  that  [•SO 
any  testimony  was  given  upon  that  subject. 
The  court  was  asked  to  assume  that  the  limita- 
tion on  the  face  of  coupons  was  itself  conclu- 
sive, and  to  instruct  the  jury  accordingly.  But 
having  held  the  unity  of  the  corporation,  of  the 
proprietorship  of  the  roads,  and  of  the  con- 
tract, it  is  needless  further  to  consider  the  case 
in  this  aspect.  The  instruction  asked  for  was 
properly  refused. 

The  jurisdiction  of  the  court  was  not  gov- 
erned by  the  11th  section  of  the  judiciary  act 
of  1789.  It  did  not  depend  upon  the  citizenship 
of  the  parties.  It  was  controlled  by  acts  of 
Congress  local  to  the  District.  A  citizen  of  the 
District  cannot  sue  in  the  circuit  courts  of  a 
state.  Hepburn  v.  Ellzey,  2  Cranch,  445.  If  a 
corporation  appear  and  defend  in  a  foreign 
state  it  is  bound  by  the  judgment.  Ang.  ft 
Ames,  Corp.  99  404,  406 ;  Flanders  v.  .Etna  Ins. 
Co.  3  Mason,  158;  Cook  v.  Chem.  Trans,  Co.  1 
Den.  98.  If  the  declaration  were  insufficient, 
the  additional  averments  in  the  replications  ad- 
mitted by  the  demurrer  to  be  true,  cured  the  de- 
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feet.    Lafayette  In»,  Co.  t.  French,  18  How. 
405,  15  L.  ed.  451. 

The  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  ia  affirmed. 


UNITED  STATES,  Appf., 
r. 

ALONZO  CHILD  et  al 

(See  S.  C.  12  Wall.  232-246.) 

Acceptance  of  award  of  commissioners  hai^s  fur- 
ther claim — acceptance  of  less  than  claimed, 
not  duress — claim  against  government. 

The  acceptance  of  the  amount  allowed  by  com- 
mlMlonern  of  a  claim  aKalnst  the  government,  and 

?ivlnf(  a  receipt  therefor  In  full,  1r  a  liar  to  a  claim 
or  further  allowance  bv  the  court  of  claims. 

A  party  who,  without  force  or  Intimidation  and 
with  a  full  knowledge  of  all  the  factR  of  the  cane, 
accepts,  on  account  of  an  unliquidated  and  con- 
troverted demand,  a  aum  less  than  he  claims  and 
believes  to  be  due  him,  and  agrees  to  accept  It  in 
full  satisfaction,  cannot  avoid  his  act  on  the  ground 
that  this  Is  duress. 

The  government  cannot  be  held  to  a  different 
rule  than  that  which  applies  to  private  parties. 

[Xo.  153.] 
Argued  Oct.  19,  1871,    Decided  Oct,  SO,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  ftled  in  the 
court  below,  by  the  defendants  in  error,  to  re- 
cover a  certain  balance  of  money  alleged  to  be 
due  them  for  supplies  of  various  kinds  fur- 
nished to  the  United* States.  Judgment  having 
been  given  in  favor  of  the  claimants,  the  de- 
fendant took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  tlie  opinion  of  the 
court. 

Messrs,  B.  H.  Bristow,  Solicitor  Gen.,  and 
C.  H.  Hill,  Asst.  Atty.  Gen,,  for  appellant: 

The  question  now  presented  is,  whether  Con- 
greab  did  not  intend,  oy  the  Joint  Resolution  of 
Mar.  II,  1862,  to  settle  finally  and  forever  the 
Fremont  contracts  in  the  west? 

In  order  to  determine  the  exact  meaning  of 
that  Resolution,  reference  can  be  had  to  the  no- 
torious historical  facts  of  the  period,  of  which 
this  court  takes  judicial  notice.  The  charges 
of  fraud  and  corruption,  existing  in  the  depart- 
ment of  the  west,  had  become  notorious;  Gen- 
eral Fremont  had  been  superseded  in  his  com- 
mand, and  Major  McKinstry,  the  chief  quar- 
termaster, was  dishonorably  dismissed  from  the 
service  for  his  fraudulent  transactions.  A 
commission  of  high  character  had  been  appoint- 
ed by  the  Secretary  of  War,  to  investigate  all 
unsettled  claims  against  that  department.  This 
was  really  an  auditing  board,  appointed  by  the 
Secretary  of  War,  in  his  discretion,  and  under 
circumstances  which  rendered  it  highly  neces- 

Note. — Payment  of  part  of  a  drht  no  satUfactlon 
of  the  whole;  exceptions  to  the  rule — see  notes,  9 
U  ed.  U.  8.  1046 ;  26  L.  ed.  U.  8.  1186. 

Accord  and  §ati9 faction  by  pari  payment — see 
note,  20  L.  R.  A.  785.  ^  '^     ^w 
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sary  to  the  public  service  that  some  such  com- 
mission should  be  appointed.  The  report  of 
that  commission  did  establish  the  fact  of  frauds 
and  of  most  stupendous  frauds  upon  the  govern- 
ment, in  the  matter  of  army  contracts  and 
purchasers.  But  at  the  same  time  the  com- 
missioners allowed,  to  the  several  parties 
presenting  claims  to  the  government,  certain 
amounts  as  due  from  the  government  to  tlieni, 
and  disallowed  large  sums  as  fraudulent. 

Upon  their  report.  Congress  passed  this  res- 
olution : 

"That  all  sums  allowed  to  be  due  from  the 
United  States  to  individuals,  companies,  or 
corporations  by  the  commission  heretofore  ap- 
pointed by  the  Secretary  of  War,  shall  in; 
deemed  to  be  due  and  payable  and  shall  be  paid 
by  the  disbursing  officers,  either  in  St.  T^uis  or 
Washington,  in  each  case  upon  the  presentation 
of  the  voucher,  with  the  commissioners'  certifi- 
cate thereon,  in  any  form  plainly  indicating  the 
allowance  of  the  claim  and  to  what  amount.*' 

At  the  time  of  this  Joint  Resolution,  the 
court  of  claims  had  no  power  to  render  judg- 
ment against  the  government ;  but  it  was  mere- 
ly a  commission  appointed  by  the  ^overnmont  to 
hear  and  pass  upon  claims,  and  its  detorniina- 
tions  had  no  force  until  confirmed  by  Congress. 
It  was  really  only  created  to  assist  Congress  in 
the  investigation  of  claims  upon  the  govern- 
ment, and  when  Congress  settled  a  claim  itself, 
it  is  to  be  presumed  that  there  was  no  intention 
that  it  should  come  again  before  the  legislature 
in  the  shape  of  a  report  from  the  court  of 
claims. 

U.  8,  V.  Adams,  7  Wall.  481,  482,  19  L.  ed. 
235. 

It  is,  therefore,  under  all  the  circumstances, 
difficult  to  believe  that  Congress,  after  thus 
ratifying  the  acts  of  a  commission  appointed  to 
investigate  frauds  perpetrated  upon  the  govern- 
ment and  allow  ing  the  amount  found  due  by  it, 
intended  to  leave  it  open  to  the  parties,  after 
receiving  the  amount,  to  harass  the  government 
further,  either  in  the  court  of  claims  or  else- 
where, for  the  amounts  which  the  commission- 
ers, by  their  action,  had  found  not  to  be  due 
from  the  government  to  them.  On  the  contrary, 
tlie  action  of  the  executive  department  of  ihe 
government  and  the  passage  of  this  Joint  Reso- 
lution, show  that  the  government  regarded 
these  claims  as  extraordinary  in  their  character, 
as  tainted  to  a  great  extent  with  fraud,  and  as 
requiring  a  p^uliar  method  of  adjustment. 
Thiat  adjustment,  it  is  contended,  was  designed 
by  Congress  as  a  final  settlement  of  the  claims 
and,  therefore,  these  were  claims  which  Con- 
gress, having  chosen  to  settle  itself,  did  thu^ 
withdraw  from  the  jurisdiction  of  the  court  of 
claims. 

This  court  has  already  had  occasion  to  con- 
sider the  nature  of  this  commission. 

V.  8,  V.  Adams,  supra;  9  Wall.  554,  19  L.  ed. 
584. 

In  that  case,  the  court  decided  that  the  com- 
missioners had  no  legal  authority  to  compel  a 
hearing  and  adjustment  of  the  claim,  but  they 
were  appointed  rather  to  relieve  those  having 
claims  upon  the  government  from  the  hardship 
resulting  from  tne  suspension  of  the  payment 
thereof,  whidi  the  Secretary  of  War  had  been 
compelled  to  order  tmder  the  circumstanc^a ; 
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and  the  persons  who  appeared  before  the  com- 
miM^ioners  voluntarily  submitted  their  claims 
to  be  audited  by  them.  This  would  be  decisive 
of  the  present  case  unless  there  are  some  spe- 
cial facts  which  distinguish  it  in  principle  from 
United  States  v.  Adami,  But  there  are  no  such 
facTs. 

The  court  of  claims,  in  its  additional  find- 
ings, while  finding  that  the  claims  of  the  re- 
fipondents  were  never  submitted  to  said  conmiis- 
Mon.  proceed  to  find  *'that,  before  the  said  seiz- 
ure., the  claimants  (respondents),  in  pursuance 
of  the  public  notice  of  the  said  commission,  had, 
in  some  manner  not  shown  to  the  court,  pre- 
M'iitp<l  or  priven  a  notice  of  their  cluinis  agamst 
the  defendant  (United  States)  to  the  said  com- 
niii^sion."  This  laHt  statement  contradictH,  as 
it  iiirittor  of  fact,  tlic  finding  of  the  court,  that 
the  claims  were  never  submitted,  and  shows 
tliat  that  is  rather  a  conclusion  of  law  from  the 
fa<-tH  than  a  finding  of  a  c|uestion  of  fact,  and. 
upon  the  fact^  found  by  the  court  of  claims,  it 
is  an  erron<*ous  conclusion. 

There  is  no  proof  that  any  ]>articular  method 
or  form  of  submission  of  claims  was  establislied 
hv  the  c«»mmissioners  or  by  the  S<'cretarv  of 
War.  and  if  the  rt>s|M>ii<lentM  had  in  some  man- 
ner pres<»nted  or  given  notice  of  their  claims  to 
the  said  commission,  it  would  seem,  in  the  ab- 
wfK-e  of  any  technical  form  of  procedure,  a 
fact  hardly  admitting  of  argument,  that  such 
proentation  or  notice  of  their  claims  could 
nave  ccmstituted  a  submission  of  them  for  in- 
ve<»tigation. 

The  commissioners  had  no  compulsory 
power,  nor  is  there  anything  to  show  (an  I  the 
court  will  certainly  not  presume)  that  they 
attempted  to  use  compulsion,  in  order  to  bring 
parties  to  a  settlement. 

Thiff  was  not  the  case  of  a  liquidated  claim 
a^inst  the  government.  Tlie  court  decided,  in 
the  case  just  cite<1,  that  from  the  time  the 
Se<-retary  of  War  iflHue<l  his  order  suspending 
piiyitient.  th(»se  claims  must  l>e  regarded  as  dis- 
puteil  by  the  government.  The  doctrine  of  Pin- 
nrlVs  i'oMCy  has.  tiifrefore,  no  application  to 
♦hem.  The  settlement  of  such  a  claim  as  this 
between  private  individuals  by  the  payment  of 
a  smaller  sum  than  that  first  insisted  on.  and 
a  n<<'eipt  in  full,  would.  itn(|uestion>ibly.  be  held 
to  be  the  settlement  of  an  unliquidated  and  dis- 
puted claim,  and  therefore  final. 

ir//Affi«ow  V.  Hiferti,  1  A«l.  k  El.  106:  Pah 
mrrton  v.  Huiford,  4  Den.  106:  Tuttle  v.  Tut- 
tie.  12  Met.  .^.H. 

But  the  iM^culiar  character  of  this  transac- 
tion, namely:  the  adjustment,  by  a  commission 
.nppointed  by  a  high  executive  officer,  and  whose 
action  was  ratified  by  solenm  act  of  Congress, 
of  Haims  tainteil  with  fraud,  and  the  accept- 
ance of  the  payment  as  spwially  directed  by 
r«mgres«.  renders  the  settlement  of  this  cas<». 
if  possible,  still  more  conclusive.  If  these 
HniniH  can  now  l»e  re-opene<l.  it  is  difficult  to 
imagine  what  claims,  settled  by  Congress,  can 
ev«»r  he  considereil  as  finally  at  rest. 

.Wrs*ra.  Barthtf  rf  Caaey,  Jsantlrr  cf  Merri- 
wan,  and  Henry  E.  DatIos,  for  jipiielleest 

Tlic  findings  by  the  court-  of  claims  are  con- 
fhu»ive.  and  the  duty  of  this  court  is  to  ascer- 
tain if  the  law  has  been  profierly  applied  to 
those  facts. 

Kule^  of  this  court.    Burr  v.  Dcm  Moines  Co., 

12  U  ALL. 


1  Wall.  102,  17  L.  ed.  562;  Conkl.  Tr.  420; 
Suydam  v.  Willianison,  20  How.  428,  15  L.  ed. 
978;  Wheaton  v.  Hibbard,  20  Johns.  200;  N.  T. 
Code,  8  268;  Siason  v.  Barrett,  2  N.  Y.  406; 
Johnson  v.  Whitlock,  13  N.  Y.  344. 

This  court  will,  therefore,  assume  upon  these 
findings  of  fact,  '*that  the  claims  of  the  claim- 
ants were  never  submitted  to  the  said  commis- 
sion." 

It  follows,  of  course,  that  they  were  never 
voluntarily  submitted  to  that  commission. 

These  facts  entirely  withdraw  this  case  from 
the  principle  decided  in  United  States  v.  Adams, 
7  Wall.  463,  10  L.  ed.  240. 

The  principle,  therefore,  decided  by  the  court 
in  that  case  was,  that  voluntary  submission  of 
the  claim,  an  adjudication  thereupon  of  the 
:imount  due,  followed  by  acceptance  and  pay- 
ment thereof,  concluded  'the  claimant.  The  ex- 
act point  decided  is  thus  stated  by  this  court 
in  n  Wall.  .556,  19  L.  ed.  584. 

"In  the  view  we  have  taken  of  the  case,  tha 
giving  of  this  receipt  is  of  no  legal  ini|>ortance. 
The  bar  to  anv  further  legal  demand  against 
the  payment  does  not  rest  upon  this  acquit- 
tance, but  upon  the  voluntary  submission  of 
the  claims  to  the  board,  the  hearing  and  final 
de<'ision  therein,  the  receipt  of  the  vouchers 
containing  the  sum  or  amount  found  due  to  tha 
claimant,  and  the  acceptance  of  that  amount 
under  an  act  of  Cmigress  providing  therefor." 

The  commission  had  no  power  or  authority 
to  withhold  the  vouchers  of  the  appellees,  with 
its  knowledge  or  certificate  thereon  of  tha 
amount  which  it  adjudges  to  be  due  to  them, 
unless  the  appellees  signed  a  receipt  or  agree- 
ment, that  when  the  reduced  amounts  allowed 
by  the  commission  should  be  paid,  payment  of 
such  amount  should  be  in  full  of  all  claimants' 
demands  against  the  United  States. 

Neither  did  the  order  of  the  Quartermaster 
General  of  Mar.  19,  1862,  referring  each  vouch- 
er to  Major  Miller,  Quartermaster,  for  pay- 
ment, under  the  Joint  Resolution  approved 
Mar.  11,  1862.  or  the  said  Joint  Resolution,  con- 
fer any  power  or  authority  upon  him  to  exact 
or  demand  from  the  appellees  a  receipt  or  ac- 
knowle<lgment  that  the  receipt  of  the  amount 
allowed  by  the  commission,  cm  each  account, 
was  to  be  in  full  of  the  whole  account. 

Such  receipt  or  acknowledgment  did  not, 
therefore,  estop  the  appellees  from  showintr  the 
exact  truth,  and  from  claiming  the  just  and 
full  amount  due  to  them. 

Baker  v.  Ins,  Co.  43  N.  Y.  285. 

Also,  because  they  were  exacted  without  au- 
thoritv. 

2.  They  were  each  obtained  by  duress,  and 
upon  well-established  and  long-recognized  prin- 
ciples; that  fact  being  established,  they  present 
no  obstacle  to  the  appellees  recovering  what  is 
justly  due  to  them.  This  defense  is  of  the  most 
technical  character,  and  ought  never  to  be  in- 
terposed to  defeat  an  honest  and  just  claim, 
it  is  hardly  creditable  to  our  government  to 
obtain  the  property  of  its  citizens,  in  its  hour 
of  necessity,  and,  when  called  upon  for  pay- 
ment, set  up  a  strictly  technical  defense, 
grounded  upon  the  unauthorized  acts  of  its 
own  agents. 

In  this  important  feature,  this  case  difTera 
materially  from  that  of  .\dams.  Tn  that,  it 
was  assumed  that  both  receipts  were  volunta- 
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rily  given,  and  that  the  money  was  voluntarily 
accepted. 

That  these  receipts  or  acknowledgments  were 
obtained  by  duress  is  undeniable. 

This  fact  is  distinctly  found  as  to  the  agree- 
ment or  receipts  given*  to  the  commission  (see 
finding  of  fact,  3)  and  the  court  finds  the  same 
in  substance  as  to  the  receipt*  given  to  Major 
Miller  (see  finding  of  fact,  4). 

If  the  fact  of  duress  be  a  question  of  law, 
then  the  court  below,  upon  the  facts,  was  justi- 
fied in  the  conclusion  that  these  receipts  were 
void  for  that  reason  alone. 

In  addition  to  the  authorities  already  cited 
on  this  point,  the  following  additional  may  be 
proHtably  referred  to: 

Thomas  v.  McDaniel,  14  Johns.  185;  Ailee  v. 
liftrhhoiiftr.  3  ^loes.  &  W.  633 ;  Uourkf  v.  .Wrw*//. 
4  K.  D.  Smith,  .54;  and  cases  cited  in  Harmony 
V.  Hhipham,  12  X.  Y.  100. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case,  wliich  Is  broujjht  here  by  appe-il 
from  the  court  of  claims.  Ix-longs  to  a  diss  of 
drmnntU  rt«;iiinst  the  jjovornnit'nt  orip:inatinf* 
at  St.  Ijouis,  in  the  early  days  «f  th»»  late  Civil 
War,  which,  by  order  of  the  President,  were 
ill  vest  ifjiUrd  at  that  time  by  n  spocial  coimnis- 
Bion  appointe<l  for  that  pur|>oRo. 

The  claim  of  the  appellees  for  th«'  *um  of 
$478,110.02  was  examined  by  the  spwial  com- 
mi«i'*ioii  apjiointod  by  tiu»  Pri'sidont.  It  allnwod 
the  sum  or  $315,008.1.1  on  the  d«'mand.  nnd  re- 
jected the  remainder  of  $Mi3.lll.47.  They  ac- 
cept <mI  the  sum  so  nllowed  by  the  commission, 
24l*l  jrave  reeeipts  ♦in  full  of  the  accounts 
in<'l tided  in  the  demand,  and  have  brought  this 
suit  to  recover  the  amount  rejected  by  the  com- 
mission. 

Those  facts  are  undisputed,  and  part  of  the 
finding  of  the  court  of  claims  in  the  case.  If 
tlH-y  stoo<l  alone  they  would  briiiff  it  within  the 
principles  laid  down  by  this  court  in  the  case 
of  the  United  fitates  v.  Adams,  That  cast*  was 
twici'  aryfued  before  us  and  aflirmetl  bv  a  full 
n<'iieh.  and  as  we  are  satisfied  with  th«'  piinci- 
plos  on  which  it  was  decided,  they  must  govorn 
u«»  in  |?assin;r  on  subsequent  cas«»H.  ho  far  as 
thev  fall  within  its  rulinfr^.  7  Wall.  403,  10  L. 
ed.'240:  0  Wall.  554.  10  L.  ed.  584. 

Hut  the  claimants  contend  that  other  ficts 
found  by  the  court  of  claims  take  this  case  out 
of  the  propositions  laid  down  for  the  govern- 
nuMit  of  that  case,  and  entitle  them  to  an  alliriii- 
ance  of  the  ju<lgment  rendered  in  their  fu'or 
by  the  court  of  claims.  An  important  difl'er- 
ence  betw<»<»n  the  two  is  said  to  rxist  in  the 
fact  that  Adams  voluntarilv  submitted  hi^* 
claim  to  thf  rommission  we  have  mentioned, 
nntl  the  claimants  in  this  case  did  not.  And  it 
is  in>*istod  that  this  submission  constitute»l  an 
important  if  ii4»t  a  <m»ii( rolling  element  in  the 
decision  of  the  Adam  ft  Case. 

The  court  in  discussing  the  question  of  the 
conclusiveness  of  a  re<-oipt  which  .Adams  had 
given  in  order  to  obtain  pnssog«ion  of  his  voiu-h- 
«*r>.  ami  which  he  jisserted  to  have  Immmi  ob- 
tained bv  duress,  savs:  "In  the  view  we  have 
taken  of  the  case,  the  giving  of  the  receipt  is  of 
no  legal  importance.  The  bar  to  any  further 
legail  demand  against  government  does  not  rest 
•Miou  this  ac<iuiLtance,  but  u|>on  the  voluntary 
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submission  of  the  claimi  to  the  board;  the  hear* 
ing  and  final  decision  thereon;  the  receipt  of 
the  vouchers  containing  the  sura  or  account 
found  due  to  the  claimant,  and  the  acceptance 
of  the  pa^Tnent  of  that  amount  under  ttie  act 
of  Congress  providing  therefor." 

Counsel  for  the  claimants  construing  the 
phrase  ''voluntary  submission"  here  usra,  to 
mean  such  a  submission  as  would  constitute  the 
commissioners  a  board  of  arbitrators,  or  at  all 
events,  such  a  submission  as  would  render  their 
decision  legally  conclusive,  deny  that  the  par- 
ties in  the  present  *case  ever  made  such  [*242 
a  submission.  As  mucli  importance  seems  to 
have  been  given  to  this  question  by  both  par- 
ties, an  order  was  obtained  from  this  court  on 
motion  of  the  appellants  directing  the  court  of 
claims  to  make  a  more  specific  finding  of  facts 
on  that  subject.  Such  a  supplementary  finding 
is  in  the  present  record,  and  that  court  says, 
among  other  things,  that  the  claims  of  the 
claimant  were  never  submitted  to  said  com- 
mission. But  they  further  say  in  this  supple- 
mentary finding,  that  the  claimants  haa.  in 
some  manner  not  slionn  to  the  court,  presented 
or  given  notice  of  their  claim  against  the  de- 
fendants (the  I'nited  States)  to  the  said  com- 
mission, but  claimants  had  not  presented  their 
original  vouchers,  or  any  proofs,  to  the  said 
commission.  They  also  find  that  claimants  ap- 
peared before  said  commission  with  witnesses, 
but  what  they  testifieil  to  is  not  shown. 

Taking  these  findings  together,  it  s<*ems  to  us 
that  the  court  of  claims  meant  to  say  that 
claimants  did  not  submit  their  claims  to  the 
commission  as  arbitrators,  or  with  intent  that 
their  decision  should  be  conclusive,  but  that 
they  did  present  their  claims  and  did  appear  to 
support  them  with  witnesses.  This  view  of 
their  meaning  is  confinned  by  reference  to  their 
original  finding,  in  which  it  is  said  that  "claim- 
ants on  their  part  never  submitted  their  vouch- 
ers to  the  arbitration  or  decision  of  the  commis- 
sion." No  «loubt  these  were  the  fa<*ts  of  the 
case:  and  as  to  this  part  of  it  they  come  fairly 
within  the  decision  of  the  court  in  Adatns 
Case. 

In  the  opinion  of  the  court  then  delivered,  it 
is  held  that  this  board  had  no  authority  to  tom- 
pel  parties  to  submit  their  claims  to  it,  and 
that  its  decisions  were  not  conclusive  when 
they  did  submit  them.  The  court,  referring  to 
the  various  ways  open  to  claimants  to  obtain 
satisfaction  of  their  demands,  and  .ifter  s(M'ak 
ing  of  an  application  to  Congrt^ss,  a  suit  in  tlie 
court  of  claims,  and  a  submission  to  this  sp«>eial 
commission,  adds:  "This  tribunal  afforded  an 
additional  advantage  over  others,  namely:  that 
if.  after  the  hearing  and  adjustment  of  the 
claims,  the  clnimants  were  not  satisfied.  tlu*y 
were  free  to  dissent  and  look  for  redress  to  the 
only  *legal  tribunals  provided  in  such  f*243 
cases."  And  to  the  application  of  Adams  to 
remand  the  case  to  the  court  below,  foundetl  im 
the  allegation  that  the  court  of  daimn  h-id 
made  a  mistake  in  finding  that  he  had  submit- 
ted his  claim  to  the  board,  this  court  res|>oti«U: 
**Though  it  is  true  that  the  app<dlee  did  not 
present  his  claim  to  the  board,  as  stated  in  the 
finding  in  the  r«HH>rd  on  appeal,  it  cannot,  in 
view  of  the  original  record  of  the  evidence  be- 
fore the  court  of  claims,  be  denied  that  he  made 
himself  a  partv  to  the  proceedings  and  took  the 
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benefit  of  the  adjustment  of  hi«  accounts  by  |  compromise  was  a  verv  laiw  one  can  hnrdlv  be 


them,  which  brings  the  case  within  the  princi 
pie  decided  in  7  Wallace.*'  U.  8,  v.  Adams,  0 
Wall.  554,  19  L.  ed.  584. 

fiut  though  the  claimants  might  liavc  re- 
fused  to  abide  by  tlic  decision  of  tli*^  board  and 
sought  relief  from  the  court  of  claims  or  from 
Congress,  they  did  not  do  so. 

We  lay  out  of  view  in  this  case,  as  in  the  Ad' 
ams  Cu:it',  the  receipts  which  they  gave,  undor 
protest,  in  order  to  regain  posftcssinn  of  their 
vouchers.  But  we  cannot  disregard  the  ttn<l- 
ing  of  the  court  of  claims  that,  after  Congnss 
had  appropriated  money  to  pay  the  sums  found 
due  by  the  comminsioners,  the  claimants  r<- 
ci'ivt»d  the  amount  ?iO  allowed,  and  signed  upon 
(tich  viiuehcr  a  receipt  whereby  thoy  acknowl- 
e<lged  having  received  said  reduced  amount  "in 
full  of  the  above  ae<-onnt  :**  and  that  at  the  time 


accepted  in  a  court  of  law  or  eauity  as  a  reason 
for  setting  it  aside.  If,  indeed,  there  wan  any 
such  pressing  motive  in  the  fninds  of  the  claim- 
ants arising  out  of  the  condition  of  their  pri- 
vate affairs  as  inllnem-ed  them  strongly  to  ac- 
cept the  ofter  of  tlic  government,  it  cannot,  in 
the  absence  of  fraud  or  constraint  on  it?*  pari, 
invalidate  the  settlement. 

It  seems  to  us  that  this  ca-e,  rndi»r  the  or- 
dinary principles  of  law  applicaMe  tt>  its  cla^s, 
is  free  from  euil  ana^sment. 

•If  there  had  been  no  referonce  to  and  ["245 
no  finding  by  the  conuni-.-irin,  it  would  still  e- 
main  true,  that  here  was  a  claim,  the  justiro  rf 
which  ha«l  l»een  d<nie<l  ;ir.d  the  anuun'  t'i:it 
wan  duf  on  it  hid  lKH»n  in  I'isnutc  for  nearly 
two  ytars.  Ilie  goverr.uienl  finally  say-  to  the 
claimants:    "We  will  pav  vou  a  c  r.a  n  sum  <.n 


of  reci'iving  tliis  payment  they  made  no  formal  j  this  disputed  claim  provided  you  will  take  it  in 
oliitTtion  or  protest,  but  were  required  to  and 
did  sign  the  receipt  above  descril)ed. 

Although  it  is  found  by  the  court  that  these 
riH-eipts  were  not  under  seal  and  were  without 
ronsitlerat  ion.  the  latter  statement  nuist  have 
Rome  iut>:niing  not  apparent  to  u.<.  in  view  of 
the  other  fact  found.  aUo,  that  over  $315,000 
\\a^  p:nt!  to  the  claimants  on  those  accounts  at 
the  time,  they  gave  the  receipts. 


full  sMti'^faeti'iH  t'i  i'h'  xvlioh*:"  wli.-^n.  witl««. 
intimidation,  without  fraud  or  loncealment  «fn 
the  part  of  the  jiOViTmm'nt,  without  prote  t  or 
olijiftion  on  Ihi'ir  p;Mt.  the  el  lir--  <  -•<". 
the  money  offered  and  sign  a  receipt  ackn«»wl- 
edging  it  to  Im»  in  full  of  the  wlioh-  einiui.  Is 
not  this  a  legal  and  binding  compromise  of  the 
di«;puted  demand?  Is  it  not  a  voluntary  adjust- 
ment of  the  matter  in  dispute  l>ctween  the  par- 


To  avoi.l  the  legal  effect  of  these  facts,  it  is  ties?  And  we  think  that  it  is  a  strong  ad- 
!irgue»l  til. It  not  only  in  giving  the  reeeipts  ditional  argument  in  favor  of  the  validity  of 
.ilmve  mentioned,,  but  also  in  aeet-pting  the  ,  this  settlenient  when  it  i^  calleil  in  question  in 
msmoy  for  which  they  were  given,  the  complain-  court,  that  the  sum  so  agreed  upon  was  found 
ants  'aete<l  under  duress.  to  be  a  balance  justly  due  on  the  claim  hy  a 

244']  •We  can  hardly  conceive  of  a  defiul-  commission  of  three  capable  and  honest  men, 
tiou  of  "jun'ss  that  would  bring  this  inise  with-  appointed  by  the  government  to  ascerUiin  what 
in   its  i.-rms.     Authorities  ore  cited  to  sh..\v  j  was  due.  and  that  l>efore  this  commission  the 

other  party  presented  his  claim  and  pro<lnced 
his  witnessfH.  and  was  nllownl  a  full  and  fair 
fon-ed  to  pay  >»ome  imjiist  demand   t.>  obtain  i  hearing  to  any  extent  that  he  deHire<l 
|>*»^ses<ion  Of  it.  he  can  afterwards  m:iiiuai!i  a  !      In  this  view  of  the  ease  it  is  of  no  avail  to 
suit  for  the  money  so  paid.     But  no  o:\>v  an  'urge  that  the  court  ot  claims  has  ftmnd  that 


that  where,  under  peculiar  circumstanees.  prop 
«Mi\    i-i    withheld    from    the    owner   ;ind    he    is 


lie  found.  \\<*  apprehenil,  where  a   party  v.  ho. 
without   i«»r«e  or  intimidation  and  wi?h  a  fnll 


the  whole  claim  was  just  antl  ouffht  to  Ik*  paid. 
After   the   coinj»romise.   tluit   question   was   no 


kno\\h*jig.»  of  all  the  tacts  of  the  ease.  sie«epts  ;  longer  open  to  iui|uiry.  It  is  of  the  very  es- 
on  ace«Mint  of  an  unliquidate(l  nnd  controverted  sonee  of  such  adjustments  of  disputed  rights 
doiii.nid.  a  «um  less  than  what  he  eininw  and  ,  that  the  contest  shall  l>e  elosed:  and  M*hat«*ver 
lK»lieve^  to  be  due  him.  nnd  agrees  {o  aeee|?t  consideration  might  be  given  the  finding  of  the 
that  sum  in  full  sjitisfaction.  hn^  been  pirmit-  court  of  claims  on  that  subject  in  another  de- 
ted  to  avoiil  his  act  on  tlie  ground  that  this  is  |  partnient  of  the  government,  this  department, 
dnre>s.  If  the  principle  contended  f«»r  here  be  |  which  sits  to  admiiii«»ter  the  law,  must  be  gov- 
sound,  no  party  can  safely  pay  by  way  of  lonv  j  emed  by  its  re<«ogni7.etl  principles, 
pronii**'  Mxy  *um  le-^s  than  what  is  ej  litucd  of  Thr  jiuhimcuf  of  the  i'oitrt  of  Claims  it  re» 
liiiii.  for  the  compromise  will  be  void  as  ob-  rrrscd,  ami  fftr  ra>t*>  triU  he  remanded  to  that 
U'mM  by  duress.  The  eommon  and  iieneralK  i  eoitrt.  tiith  dirrrfions  to  render  judgment  in 
praiseworthy  pro«'e<lure  by  which  business*  men  fninr  of  the  Vnlted  Elates. 
every  day  sacrifice  pjirt  of  claims  wliicli  they 


lielieve  to  l>e  just  to  secure  payment  of  the  re- 
mainder would  always  l»e  duress,  and  the  eom- 
proniise  void. 

Hut  it  is  argued  that  the  government  should 
be  held  to  a  ililfercnt  rule  than  that  wliieh  ap- 
plies to  private  parties.  It  is  snid  that  tie- 
aiimunt  in  dispute  here  was  so  large  that  the 
Hniiinnts  were  com|Mdled  to  accept  what  wa> 
offeriHl.  to  avoid  bankruptcy. 

No  fart  f'ouinl  bv  the  court  of  claims,  or 
otherwise  presentcil  by  the  record,  jusiifir^^  us 
in  sup|)osing  that  the  claimants  were  threat- 
ene<l  with  iusol vencv.  and  the  cir«'Umst,ance 
that  the  claim  which  was  the  subject  of  tl  e  \ 
12  W  ALU 


*Mr.  Justice  Clifford,  dissenting:  ['246 
The  court  of  claims  having  ftmiid  that  the 
claim  in  this  case  was  never  submit te<l  to  the 
eommission  appointed  by  the  direction  of  the 
President  to  examine  such  claims,  I  am  unable 
to  concur  in  the  ronclusion  of  the  court  that 
the  casi»  is  controlled  by  the  decision  of  the 
court  in  the  case  o^  The  U.  /?.  v.  Atlums,  7 
Wall,  463.  19  L.  ed.  240.  and  for  the  rea>on 
that  the  claim  was  neviM*  -.o  presented,  I  dissent 
from  the  decision  of  the  court,  and  I  am  re- 
(juested  to  say  that  the  Chief  Juatloe  div 
sents  for  the  same  reason. 
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Supreme  Court  of  the  United  States. 


Dec.  Teem, 


THE  PROVIDENCE  WASHINGTON  INSUR- 
ANCE CO.,  Plff.  in  Err., 

LEHMAN  HUTCH  BERGER  et  ah 

THE  MERCHANTS'  INS.  CO.,  Plff.  in  Err., 

i\ 
SAME. 

THE  ARCTIC  INS.  CO.,  Plff.  in  Err., 

V. 

SAME. 
(See  8.  C.  12  Wall.  164-1G6.) 

Ten  per  cent  damages,  besides  interest ,  given 
whe9i  appeal  is  for  delay. 

Where  the  court  Is  of  the  opinion  that  the  writ  of 
error  has  been  taken  out  onlV  for  delay.  It  will  af- 
firm the  Judgment  below,  with  ten  per  cent  dam- 
ises  in  addition  to  Interest. 

[Nos.  161,  162,  163.] 
Argued  Oct.  23,  X871.    Decided  Oct.  SO,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Suit  was  brought  in  these  cases  in  the  circuit 
court  of  Cook  county,  Illinois,  by  the  defend- 
ants in  error,  to  recover  upon  a  certain  contract 
of  insurance.  Upon  petition  of  the  defendants, 
the  caftes  were  removed  to  the  court  below,  and 
in  that  court  judgment  was  given,  after  trial  by 
jury  in  each  case,  for  the  plaintiffs;  whereupon 
the  defendants  sued  out  these  writs  of  error. 

Messrs.  0«  B.  Sananm  and  Robert  Hervey, 
for  plaintiffs  in  error: 

In  both  counts  the  plaintiffs  in  the  court  be- 
low declared  upon  a  contract  to  insure  them 
"against  loss  or  damage  by  lire  to  the  amount 
of  $4,000,  on  their  stock  ot  staple  and  fancy 
dry  goods  and  Yankee  notions,  contained  in  the 
four-story  brick  building  situate  No.  173  Lake 
street,  in  the  city  of  Chicago,  from  Sep.  27, 
1866,  at  12  o'clock  noon,  until  the  full  end  and 
term  of  one  year,  thence  next  ensuing,  which 
term  was  to  expire  Sep.  27,  1867,  at  noon;  the 
said  loss  to  be  estimated  according  to  the  true 
and  actual  value  of  the  property  at  the  time 
such  loss  or  damage  should  happen,  and  be 
paid  within  sixty  days  after  notice  and  proof 
thereof,  made  by  the  said  plaintiffs.  It  was. 
however,  provided  in  said  policy,  that  the  said 
defendants  shall  have  the  right  to  replace  said 
lost  or  damaged  property  with  other  of  like 
kind  and  quality,  within  ninety  days  after  hav- 
ing received  notice  of  sucn  loss  or  damage. 
.  .  .  It  was  further  provided  that  this  in- 
surance shall  not  be  considered  valid  until 
count ersi^ed  by  T.  L.  Miller  agent  of  said  de- 
fendants." 

The  contract  is  to  insure  goods  of  a  certain 
de?4cription  in  a  certain  place  for  one  vear,  to 
wit.  from  Sep.  27,  1866,  to  Sep.  27,  1867.  And 
to  entitle  defendants  in  error  to  maintain  the 
judgment,  should  not  the  declaration  show, 
upon  its  face,  by  proper  averments,  that  within 
the  term  and  at  tne  particular  place  mentioned 
in  the  contract,  the  goods  mentioned  in  the  con- 
tract were  lost  or  damaged  by  fire? 

.And  what  is  the  averment  upon  that  ques- 
tion? 

Following  the  averment  of  interest  in  the 
property  insured,  the  declaration  reads:  "And 
that  afterwards,  to  wit,  on  the  2d  of  March, 
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A.  p.  1867,  the  said  property,  in  the  said  policy 
of  insurance  mentioned,  was  burned,  consumed 
and  destroyed  by  fire,  which  did  not  happen  or 
take  place  by  means  of  any  invasion,"  etc.,  etc 
As  to  where  the  goods  were  burned,  consumed 
and  destroyed  by  tire,  the  declaration  U  silent; 
as  to  whether  a  fire  ever  happened  in  173  Lake 
street,  Chicago,  the  declaration  is  silent. 

And  what  is  the  averment  as  to  the  provision 
in   the   contract   mentioned,  viz.,  "This  insur- 
ance shall  not  be  considered  valid  until  coun- 
tersigned by  T.  L.  Miller,  agent?" 
Not  one  word. 

It  is  a  general  rule  in  pleading,  that  the  dec- 
laration must  show  a  title  in  the  plaintiff,  or 
the  court  will  arrest  the  judgment. 

The  contract  provides  for  payment  of  dam- 
ages, to  be  niaue  in  money  sixty  days  after 
notibfe  ahd  ^roof  thereof,  with  the  right  to  the 
plaintiffs  in  error  to  replace  the  gocnls  lost  or 
damaged  within  ninety  days  after  notice  of  the 
lo88.  And  now,  what  are  the  averments  upon 
this  question? 

The  declaration  avers  notice  of  the  loss,  Mar. 
4,  1807. 

The  record  shows  that  May  16,  1867,  the 
plaintiffs  in  the  court  below  commenced  this 
action,  seventy-three  days  after  notice  of  the 
loss,  and  seventeen  days  before  the  right  to  sue 
accrued. 

It  is  submitted  that  the  action  is  premature. 
An  action  does  not  lie  before  n  cause  of  action 
accrues,  and  if  it  be  not  pleaded  in  abatement, 
yet  if  it  appears  upon  the  record,  it  may  be 
moved  in  arrest  of  judgment. 

Com.  Dig.  tit.  Action,  £,  Rushion  v.  Aspin- 
wall,  Doug.  679;   0  Wheat.  595. 

For  these  reasons  the  judgment  ought  to  be 
arrested. 

Mr,  Lyiaaa  Tmmlmll,  for  defendants  in 
error : 

It  is  objected  that  the  declaration,  in  neither 
of  the  cases,  alleges  where  the  goo<is  were 
burned.  But  each  declaration  does  allege  that 
the  insurance  was  *'on  the  stock  of  staple  and 
fancy  dry  goods  and  Yankee  notions  contained 
in  the  four-story  brick  building  situate  Xo. 
173  Lake  street,  in  the  city  of  Chicago."  and 
that  "the  said  property,  in  the  policy  of  insur- 
ance mentioned,  was  burned,"  etc.,  which  is 
sufficiently  specific;  the  inference  from  the  al- 
legations made  clearly  being  that  the  goods 
were  burned  in  the  building  where  they  were 
insured,  but  if  they  were  not  the  declaration 
in  this  respect  is  as  specific  as  the  policy  of  in- 
surance, if  the  one  does  not  allege  where  the 
goods  were  burned,  neither  does  the  other  limit 
the  liability  to  a  burning  at  any  particular 
place. 

It  is  objected  that  neither  declaration  alleges 
that  the  policy  of  insurance  was  signed  by  the 
agent  of  the  company. 

No  such  allegation  was  necessary.  The  a^nt 
himself  may  have  issued  and  delivered  the 
policy,  which  would  dispense  with  his  »i^rna- 
ture :  or  his  signature  may  have  been  waived  by 
the  company.  It  was  no  more  necessary  to  al- 
lege that  tne  policy  was  signed  by  the  a^ent 
than  by  the  president  and  secretary  of  the  c*OTn- 
pany.  The  declaration  alleges  that  the  insur- 
ance company  '*made  and  executed  to  the  plain- 
tifl's  a  certain  policy  of  insurance  in  writinjj, 
whereby,"  etc,  ;    and   this  was   sufficient.        Tf 
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not  executed  so  as  to  bind  the  company,  it  wa« 
not  the  instrument  declared  on,  and  the  plain- 
tiffs must  have  failed  in  their  proof.  In  point 
of  fact,  the  policy  was  countersigned  by  the 
asent,  as  appears  from  a  copy  set  out  in  one 
of  the  declarations.  After  verdict,  the  court 
will  presume  that  every  material  fact,  inferable 
from  what  is  alleged,  was  proved  on  the  trial. 

It  is  objected  to  the  declaration  in  No.  161, 
that  the  action  was  prematurely  brought. 

If  such  were  the  case,  the  objection  could  only 
be  taken  advantage  of  by  plea. 

The  insurance  company  agreed,  by  the  terms 
of  its  policy,  to  pay  for  any  loss  at  the  expira- 
tion  of  sixty  days  from  its  occurrence  and 
notice  thereof.  The  declaration  shows  that 
more  than  sixty  days  transpired  before  the 
aetion  was  brought.  *  The  liability  of  the  com- 
pany was  then  nxed.  if  the  company  desired 
to  avoid  the  payment  of  the  money  by  replacing 
the  goods  destroyed,  that  was  matter  of  defense 
to  be  shown  by  the  company. 

The  days  alleged  in  the  declaration  under  a 
verdict,  as  those  on  which  the  goods  were 
burned  and  the  notice  given,  are  not  material ; 
and  uifTerent  days  may  have  been  proved  on  the 
trial,  and  tlie  court  will  presume  that  such 
proof  was  given,  if  necessary  to  sustain  the 
judgment. 

It  is  objected  to  the  declaration  in  No.  163, 
that  there  is  neither  consideration  nor  promisi* 
allepHl  in  the  first  count.  This  is  immaterial. 
Other  counts  contain  these  allegations,  and  if 
tltere  be  one  good  count  it  is  sii^cient,  even  on 
general  demurrer.     1  Chit.  PI.  U59. 

It  being  apparent,  from  the  character  of  the 
objections  in  these  cases,  that  the  writs  of  er- 
ror were  prosecuted  merely  for  delay,  the  dc- 
frndants  in  error  pray  the  court  to  award  them 
<iania;!f^.  as  provided  by  the  rules  of  court  in 
such  oases. 

Mr.  Chief  Justice  Cliase  delivered  the  opin- 
ion of  the  court: 

The  court  is  satisfied  that  the  writs  of  error 
in  these  cases  were  •  prosecuted  merely  for  de- 
lay. The  judgment  of  the  circuit  court  must, 
therefore,  be  affirmed  in  each  case,  with  ten  per 
rent  damages,  under  the  23d  rule. 


TIIE  STATE  OF  LOUISIANA,  ex  rel  W.  W. 
HANDLIN,  Plff,  in  Err., 

V. 

G.  M.    WICKLIFFK,   Auditor   of   Public   Ac- 
counts of  the  State  of  Louisiana. 

(See  8.  C.  12  Wall.  173-175.) 

Ju^ffe  appointed  hy  military  authority — vchcn 
potcer  of,  ceased — vacancy,  tchen  filled. 

Ad  appointment  of  a  jiidf^e.  which  was  piirelv 
military,  ^nttaorlxed  only  by  the  necessities  oi  mili- 
tary occupation,  was  subject  to  revocation  when- 
ertT.  in  the  Judgment  of  the  military  governor, 
reTocRtlon   should  become  necessary  or  expedient. 

After  (he  civil  Constitution  of  the  state  was  In 
full  operation.  Independent  of  military  control,  the 
anthority  derived  from  the  appointment  by  the 
military  governor,  designated  by  the  President, 
r^-aMd  of  necesslly. 

After  the  office  became  thereby  vacant,  the  gov- 
**mor  ciiuid  enforce  the  vacancy  by  removal,  and 
'ill  It  by  a  new  appointment. 
1 2  Wall. 


[No.  06.] 
Argued  Oct,  18,  1871.    Decided  Oct,  SO,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  I^uisiana. 
The  history  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Me88rs.  W.  'W.  Handllii*  CcUeh  Cu8hing, 
and  J.  T.  Drew  for  plaintiff  in  error. 

ilfr.  Tho8,  J.  Durant  for  defendant  in  error. 

Mr.  Chief  Justice  Ckase  delivered  the  opin- 
ion of  the  court: 

During  the  late  Civil  War,  when  the  state  of 
Louisiana  was  occupied  by  the  troops  of  the 
United  States,  George  F.  Shepley,  who  had  beeu 
appointed  military  governor  of  the  state,  com- 
missioned the  relator,  VV.  VV.  Handlin,  as  judge 
of  the  third  district  court  of  New  Orleans,  who 
took  the  prescribed  oath  and  entered  ui)on  the 
duties  of  the  office.  Subsequently,  while  war 
was  yet  flagrant,  a  Constitution  was  adopted  for 
the  state,  imder  militarv  orders,  by  a  portion 
of  its  citizens,  and  Michael  Hahn  Vas  elected 
governor,  and  wa»  also  appointed  military 
governor,  in  place  of  Shepley,  by  the  Presitlent. 
Handlin.  who  remained  judge  after  the  election 
and  appointment  of  Hahn,  was  removed  from 
office  by  him  on  account,  as  it  appears,  of  a  de- 
cision to  the  effect  that  slavery  still  existed  in 
the  congressional  districts  which  had  been  ex- 
emptod  by  President  Lincoln  from  the  operation 
of  the  Proclamation  of  Emancipation.  Claim- 
ing that,  notwithstanding  this  removal,  he  re- 
mained of  right  in  office  and  was  entitled  to  ita 
salary,  Handlin  sued  out  a  writ  of  mandamus  in 
the  state  court,  after  the  final  suppression  of  the 
Rebellion  and  reconstruction  of  the  state, 
against  WicklifTe,  as  auditor,  to  comi)el  pay- 
ment. The  judgment  of  the  court  was  against 
him,  and  the  mandamus  was  dismissed.  An  ap- 
peal was  taken  to  the  supreme  court  of  the  state, 
and  the  judgment  was  affirmed.  The  case 
comes  here  by  >vrit  of  error.  It  is  too  clear  for 
argument  that  the  appointment  of  the  relator 
as  judge  was  purely  military,  authorized  only 
by  the  •necessities  of  military  occupa-  [*175 
tion,  and  was  subject  to  revocation  whenever, 
in  the  judgment  of  the  military  governor,  revo- 
cation should  become  necessary  or  expe<lient. 
The  adoption  of  the  Constitution  during  the 
war,  under  military  orders,  and  the  election  of 
Hahn  as  governor,  did  not  affect  the  military 
occupation,  in  the  iudginent  of  the  national 
authorities,  for  Hahn  was  appointed  military 
governor  by  the  President.  If  the  situation 
was  not  changed,  Hahn,  as  military  governor, 
had  the  same  right  as  his  predecessor  to  revoke 
the  appointment  of  judge.  If  it  was  changed 
and  the  civil  Constitution  of  the  state  was  in 
full  operation,  independent  of  military  control, 
the  authority  derived  from  the  appointment  bj 
the  military  governor  designated  oy  the  Presi- 
dent, ceased  of  necessity.  The  office  became 
vacant,  and  Hahn  had  whatever  authority  the 
state  Coiistitution  conferred  to  enforce  the 
vacancy  by  removal,  and  to  fill  it  by  a  new  ap- 
pointment. We  are  unable  to  approve  the 
reasons  assigned  for  removal,  but  we  cannot 
doiiht  the  power. 

The  judffment  of  the  Supreme  Court  of 
Louisiana  is,  therefore,  affirmed, 
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Supreme  Coubt  of  the  United  States. 


Dec.  Terst, 


CHKISTIAy    J.    TTOFF^fAX    nnd    Henry    G. 

Kennedy,  Piffs.  in  Err,, 

r. 

THE    NATIONAL    CITY     BANK    OP   MIL- 

WAUKKE. 

(See  S.  C.  12  Wall.  181>193.) 

Rerotery  of  moneys  paid  on  bills  draicn  on 
foriied  bills  of  lading — liability  of  acceptance 
— time  of  acceptance, 

Wh«»re  bills  of  exchange  were  drawn,  accom- 
panied witb  forced  bills  of  Iadln>;.  and  were  dis- 
ronnt'M  by  a  bank,  and  subsequently  accepted  and 
paid  l»y  the  acceptors,  they  cannot  recover  l*aek 
from  the  bank  the  money  paid  by  them,  on  the 
ffroMnd  oC  the  forgery  or  tiie  bllla  of  lading,  of 
which  the  bank  was  Ignorant  at  the  time  of  their 
discount. 

Trooi'  that  the  bills  of  lading  were  forgeries, 
rtnilil  not  operate  to  discharge  the  liability  of  the 
ai'<-e|»tor«i  to  pay  the  amounts  to  the  payees  or  their 
{n«i'»rsi*«»<4.  where  the  payees  were  innocent  holders, 
haviiu'  paid  value  for  the  same  in  the  usual  course 
of  '•iislnt'«s. 

It  Im  ininjiiterlal.  In  that  regard,  whether  the  bills 
wei.»  iiecepted  while  in  the  hands  of  the  drawer 
an<l  at  bis  reipiest.  or  whether  they  had  passed  into 
the  hand;*  of  the  payee  before  acceptance,  and  were 
n«ropt»»d  at  his  ref|uest. 

[No.  102.1 

Ar>fued  Oct.  16,  /.S7/.     Decided  Ovt.  30,  1811. 

IS  y.nnon  to  tUo  circuit  Court  of  tbe  United 
$liiti'<  for  tlio  District  of  Wisconsin. 
Suit  was  biou;;bt  in  the  court  lu'low.  by  tb*» 

{»l;iintilTA  in  error,  to  recover  I«uk  nnuiev  paid 
►y  tlii-ni  as  acceptors  of  covlaiu  bills  of  »?.v- 
cfi. nitre.  .Tud^rnuMit  bnviiijr  Ikm-u  <riven  for  the 
dri«*n.lant.  the  plniutifT^  sued  out  tlii>  wnt  of 
orr«'r. 

rb>'  «;«-e  i-s  fully  *ttatod  by  the  court. 
.1/r.  Matt.  H.  Carpenter,  for  plaintiffs  in 
IT)  -r 

111.  iliffuibnit  is  o\v!n»r  of  cortnin  drafts 
drawn  u|>on  the  plaintiffs,  which  the  defendant 
kn"\^  -  ti'«  plainlilfs  will  Tn»t  ]>ay  uulos?*  ur- 
coinpanifil  with  bi11«  of  lading,  which  wili 
M!iiIioii/«'  I  lie  plaintiffs  to  r«'«t»ive  the  Hour  upon 
tin*  laith  and  s(»cuvity  of  which  the  drafts  an* 
tlr.iv^u.  And  knowinjs  this,  tlie  defendant  pr«'- 
seiiTril  >aid  drafts  to  the  plaintiffs,  aceouipanie.l 
by  loi^t'rl  hills  of  huliu;*.  and  the  plaint iff^.  be- 
li'-viiiiT  the  hills  of  ladiui?  to  W  ^euuiuc,  pai<l 
tb'"  ui'UH'V  to  tiic  defendant.  Suh-xupieutly  liie 
pi  lint  ill's  ascertained  the  forgery,  and  hrouj^bt 
tb-'  , lit  ion  for  money  had  and  rcciMved.  to  ro- 
cov-r  from  the  defi'mlaut  the  money  thus  paid, 
a.^  m«iu*\   |>aid  under  mistake. 

]I.!<i  thr  ilefrndaiiCs  oil'uers  known,  when 
tli«y  jire«..>nted  tlnm  to  the  plaintiffs,  that  the 
bilN  of  ladin;^  w^ro  fiUyri'il.  their  cou«lu<'t  would 
h;j\"  'hM'u  criminal.  Not  knowinjr  this,  it  will 
\v  <l;iimed  that  tin*  money  was  jiaid  hy  the 
piiiiiitill's  to  the  d<'feudant  inider  a  mistake,  in 
wlii<  b  both  parties  partieipateil.  15ut  wo  shall 
see  ili.it  ibis  ntakes  no  dillVrenn\  In  Hudson 
V.  h'ohhifi'iii,  4  M.  &  S.  4~^.  Lonl  Kllenburou;;h, 
<'b  .  .1..  ^aNs:  **An  net  ion  ft»r  mouev  hail  nnd 
r.'«five«l.  is  maintainable  wherever  the  money 
of  >n"  man  has.  without  consideration,  jrot  into 
th«»  pocket  of  another.** 

Th.it  this  princi])le  is  equally  applicable  to 
IKiyiiii'Tit  of  money  on  for^»d  paper.  Ixith  par- 
tii's.  the  party  payiiijr  and  the  party  receivin.u. 
bein^  equallv  i&rnonint  and  innocent,  see  Canal 
Bk.  V.  lik.  if  ,Aronny,  1  Hill,  ISl,  where  the 
eoiirt  savs; 
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"The  conduct  of  both  was  bona  fide,  and  the 
negligence,  or  rather  misfortune  of  both,  the 
same.  It  was  the  duty,  or,  more  properly,  a 
measure  of  prudence,  in  each,  to  have  inquired 
into  the  forgery,  which  both  omitted.  But  tlii'i 
raises  no  preference,  at  law  or  equity,  in  favor 
of  the  defendant.*?,  but  against  them.  Tiny 
have  obtained  the  plaintiffs*  money  without 
considei'ation:  not  as  a  gift,  but  under  a  mis- 
take. For  the  very  reason  that  the  parties 
were  equally  innocent,  the  pInintifTa  have  the 
right  to  recover;  and  that  was  concedeil 
throughout,  in  the  authority  cited  on  another 
point  hy  the  defendants*  counsel."  V.  S,  lik.  v. 
nic,  of  (ieovfjia,  10  Wheat.  333. 

In  Bk.  of  Com.  v.  La  ion  Bk,  3  X.  Y.  2.*50. 
where  it  wjis  held  that  the  acceptor  of  a  draft 
which  was  for'^ed,  not  as  to  the  signatun*  of 
the  drawer  but  by  an  altenition  in  the  body  of 
the  draft,  might  reciner  back  the  money,*  as 
money  paid  under  a  mistake.  The  court,  dis- 
tinguishing the  case  fiom  that  of  the  forgi-ry  of 
the  drawer's  signature,  which  the  acci-pioV  is 
presumed  to  know,  says: 

"The  greater  negligence,  in  a  case  of  this 
kind,  is  chargeable  on  the  party  who  receiveil 
the  bill  from  the  per|K'lratur  of  the  for;L:«My. 
So  far  as  r«'sp<.ets  the  genuineness  of  the  bill, 
each  iiidorser  rrceive;^  it  on  the  credit  of  il,v» 
previous  ind«irs(«rs."  eio. 

The  hill  of  lading  IxMiig  the  iiiduc«Miieiit  to  the 
plaintiffs  to  accept  and  pay  the  draft,  and  n«.t 
iMMuir  within  the  principle  that  the  plaintiffs, 
as  acceptors,  were  IkiuikI  to  know  whether  or 
not  it  was  genuine  (that  rule  being  coiiflned  t'» 
the  signature  only  of  the  drawer)  the  defend 
ant  being  an  indorser  of  the  draft  which  car- 
ried the  bill  of  lading  with  it,  nnd  having  pre- 
sented the  lira  ft  for  i>ayuient  attached  to  the 
hill  of  lading,  should  \tv  held  to  have  guaniiitiiHi 
the  giMiiiineiiess  of  the  bill  of  lading. 

In  floddord  v.  lik.  4  X.  Y.  147,  the  signature 
of  the  drawer  was  forgeil.  and  the  bill  was  paid 
the  ilay  after  it  was  prntested  by  the  plaintiff, 
without  sei'ing  tbi*  bill,  for  the  honor  of  the 
drawer:  the  c«>urt  liebl.  the  money  could  be  ri  • 
covered  back. 

For  a  full  review  and  very  able  exposition  of 
the  cases  ami  principle"*  applieible  to  thi>  qm  s 
tiou.  see  KlUs  v.  L,  Ins.  d-  7.  Co.  4  Ohio  St.  t>2s. 
and  cases  cited  hy  counsel  and  court. 

Had  the  plaintiffs  known  the  real  facts  of  the 
case,  they  would  not  have  accepted  and  paid  tlie 
drafts,  and  emild  not  have  l)een  compelled  to  cIo 
so.  They  paiil  the  <lrafts  to  the  defendant,  i>«» 
cause  they  did  not  know  the  facts:  in  other 
words,  under  a  mistake. 

Mr.  John  W.  Gary,  for  defendant  in  error: 

The  drafts  of  Chnpin.    Miles    &    Co.,    \v«r«' 
;reiiuine.    The  defeiulant  was  an  innocent  lioM 
er  and  indorsee  thereof  for  value,  nnd  the  fiaiio 
practiced  hy  the  drawers  upon  the  neeeplors  t^i 
drawees,  could  not  affect  the  defendant's  riiiht^ 
and  the  total  want  of  failure  of  cousideviii  ion 
l>etween  the  drawers  and  drawees,  dws  not  !riv« 
the  latter  a  right  of  action  to  recover  back  th- 
money  paid  by  them  on  the  drafts  froin   ^uch 
liona  "fine  indorsee  for  value. 

The  rights  of  a  bona  fide  indorsee  of  a  hill  of 
evchange  are  well  scttleil  in  the  law,  and  thi- 
court  has  laid  down  a  clear  rule  on  the  »ubj"ct. 
in  the  case  of  b.  S.  v.  Hk.  15  Pet.  377,  as  fol- 
lows: 

79   U.  8. 


1870. 


Hofpma:;  v.  Bank  of  Milwaukcb. 
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*The  rule  is  that  a  want  of  consideration  be- 
tween the  drawer  and  acceptor  is  no  defense 
Rffftinst  the  right  of  a  thira  party,  who  has 
given  a  consideration  for  the  bill,  and  this,  even 
thou^li  the  acceptor  has  been  defrauded  by  the 
drawer;  if  that  be  not  known  by  such  third 
nartr  before  he  gives  value  for  iV 

The  case  of  Craig  v.  Sibhett,  15  Pa.  238,  is 
directly  in  point.  Tlie  only  distinction  between 
the  two  case!)  as  to  the  facts  is :  that  the  drafts 
in  this  ca5^  were  payable  at  sight,  and  wei-e 
paid  by  the  drawees  on  presentation,  and  they 
are  not  seeking  to  recover  back  the  money  which 
they  have  paid;  while  in  Craig  v.  Sibbett  the 
dnifts  were  time  drafts,  and  were  accepted  by 
the  drawee  on  the  faith  of  bills  of  lading,  which 
afterwards  turned  out  to  be  fictitious,  and  the 
acceptor  resisted  payment  of  the  drafts  on  that 
ground. 

Till'  cad«»  of  RobinBon  v.  Reynolds,^  Ad.  & 
El.  (X.  S.)  I9(i,  covers  every  point  in  this  cpse. 
In  the  case  of  Coggill  v.  Bk,  1  N.  Y.  1 13.  Bron- 
son.  J.,  in  atlinning  the  judgment,  sny^^:  *lt 
\%  enough  that  the  holder  has  a  good  ♦itie  to  the 
liill.  «n  that  the  acceptor,  on  paying  it.  can 
pro|M*rly  char«e  the  amount  against  the  fundn 
of  the  drawer  in  his  hands,  if  there  be  any;  and 
if  Uiore  be  none,  that  he  may  hnve  an  action 
agiii'.iHt  the  drawer  for  money  paid  to  his  use. 
As  the  acceptor  can  never  resort  to  the  payeo 
or  indorser,  he  has  no  interest  in  knowing 
through  whose  hands  the  bill  has  paiiRed.  except 
for  the  purpose  of  ascertaining  that  the  holder 
hn^  ifood  titlo." 

The  plaintilfs  could  not  have  maintained  this 
action,  had  the  drafts  themselves  been  forgeries. 
They  wore  negotiated  to  defendant  for  value. 
It  tliorebv  l>«*c:une  a  bona  fide  holder  and  in- 
dor^M»  tor  value;  and  when  the  same  were  ac- 
cpi»t»»d  or  paid  by  the  drawees,  they  made  them- 
«elv»»s  the  principal  debtors.  The  defendant 
muHt  be  regarded  as  a  stranger  to  the  acceptor 
as  to  tho  consideration,  and  the  acceptor  is 
estopped  to  allege  that  the  drafts  were  forged, 
or  anv  other  defense,  not  afTecting  the  clmr- 
acter  of  the  defendant  as  a  bona  fide  holder. 

The  drawee  of  a  bill  is  held  l)ound  to  know 
the  handwriting  of  his  correspondent,  the 
drawer;  and  if  he  accepts  or  pays  a  bill  in  the 
hnnd^  of  a  bona  fide  holder  for  value,  he  is  con- 
dudoil  by  the  act,  although  the  bill  turns  out 
to  be  a  forgery.  If  ho  has  accepted,  he  must 
pay,  and  if  he  has  paid,  he  cannot  recover  the 
nioncv  back. 

a^hldmd  V.  Uk,  4  N.  Y.  147 ;  Bk.  of  Com.  v. 
Vnioii  nk.  3  X.  Y.  2.30:  U.  8.  Bk.  v.  Hk.  of  (Sa. 
10  Wlnnt.  333,  348;   Price  v.  Neale,  3  Burr. 

13.1*!. 

If  liio  plaintiffs  could  not  defeat  the  accept- 
antf  Jir  p.iyment  of  their  drafts;  if  they  were 
foriitMJo*.  much  less  can  they  attain  the  same 
ol»j«Ht  l»y  alleging  the  forgery  of  some  other 
p.ipv.  not  a  part  of  the  draft. 

The  plaintiffs  did  not  derive  title  to  the 
forjietl  hilU  of  lading,  or  the  property  they  pur- 
|wiile«l  to  represent,  througli  the  defendant. 
Tliey  were  not  the  vendees  of  the  defendant: 
but  derived  their  title  directly  from  C'hapin, 
Mil«*3*.  i  «'ii..  their  own  correspondents. 

'ITio  title  to  the  property  di<l  not  pass,  and 
by  tin*  terms  of  the  bills  of  lading  did  not  pur- 


p«>rt    i«>  p:>!^.H,    to    or 
12  Wai.u 


through    defendant,    but 


passed  directly  from  the  shippers  to  plaintiffs. 
The  bills  of  lading  with  the  drafts  were  dcdiv- 
ered  to  defendant,  and  were  forwarded  by  de- 
fendant. Such  delivery  did  not  vest  the  legal 
title  in  the  defendant,  biit  operated  only,  at  the 
most,  as  an  equitable  mortgage,  pledge  or  lien 
to  the  defendant,  until  the  drafts  were  accepted 
or  paid,  when  all  interest  of  the  defenaant 
ceased.  It  was  entirely  optional  with  plain- 
tiffs, whether  to  pay  or  not  to  pay  the  drafts. 
Their  payment  was  a  voluntary  act,  done  at  the 
request  of  Chapin,  Miles,  &,  Co.  Plaintiffs  weie 
under  no  compulsion  or  obligation  to  defendant 
to  pay;  they  made  payment  because  they  be- 
lieved it  for  their  interests  so  to  do,  in  pur- 
suance of  their  agreement  with  Chapin,  Miles, 
&  Co. 

Ketcham  v.  Bk.  19  X.  Y.  499. 

In  the  bills  of  lading,  Chapin,  Miles,  k  Co. 
were  named  as  the  shippers,  and  the  plaintiffs 
as  consigrnees.  The  consignee  is  the  presump- 
tive owner  of  the  property  named  in  the  bill  of 
lading. 

Grove  v.  Brien,  8  How.  429;  Lavcrenoe  T. 
j/itifwtti,  17  How.  100,  15  L.  ed.  68. 

The  mere  delivery  of  the  bills  of  lading  to  de- 
fendant, without  any  indorsement  or  assign- 
ment thereof,  did  not  give  defendant  any  inter- 
est in  or  title,  either  general  or  special,  to  the 
pro]>erty  named  in  the  bill  of  lading. 

Bk.  V.  Joves,  4  Den.  489. 

The  payment  by  plaintiffs  was  voluntary, 
and  for  that  reason  they  cannot  recover  back 
the  money  paid.  Money  paid  voluntarily  can- 
not be  recovered  b«ick.  imless  the  party  to  whom 
the  monoy  is  paid  cannot,  in  good  conscience, 
retain  it. 

Plaintiffs  were  not  bound  to  pay  the  drafts 
to  defendant;  if  they  had  refused,  defendant 
could  not  have  enforctnl  paj'ment;  hence  we  say 
pavment  was  voluntavv.* 

Aikm  V.  .S7iorf,  1  Hurl.  &  N.  210;  Wilson  v. 
Barker.  ."SO  ^le.  447 :  Edgar  v.  Shields,  1  Grant, 
301:  Brec  v.  Holhech,  2  I3oug.  655;  Corkle  v. 
Maxvcell,  3  Blatchf.  413. 

Admitting,  for  the  purposes  of  the  argument, 
that  plaintiffs  have  a  right  of  action  to  re- 
cover back  the  money  paid  by  them  on  these 
tlrafts,  such  action  will  not  lie  against  the  de- 
fendant, but  only  against  the  National  Park 
Bank  of  New  York# 

Bk.  of  Metrojiolis  ▼.  V,  E.  Bk.  1  How.  234. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Acceptors  of  a  bill  of  exchange,  by  the  act 
of  acceptance,  admit  the  genuineness  of  the 
signatures  of  the  drawers,  and  the  competency 
of  the  drawers  to  assume  that  responsibility. 
Such  an  act  imports  an  engagement,  on  the 
part  of  the  acceptor,  to  the  payee  or  other  law- 
ful holder  of  the  bill,  to  pay  the  same,  if  duly 
presented,  when  it  lM»eome.s  due,  according  to 
the  tenor  of  the  acceptance.  He  engages  to  pay 
the  holder,  whether  payee  or  indorsee,  the  full 
amount  of  the  bill  at  maturity,  and  if  he  does 
not,  the  holder  has  a  right  of  action  against 
him,  and  he  may  also  have  one  against  the 
drawer.  Drawers  of  bills  of  exchange,  how- 
ever, are  not  *liab1e  to  the  holder,  under  ['IST 
such  circumstances,  until  it  appears  that  the 
bill  was  duly  presented,  and  that  the  acceptor 
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refused  or  neglected  to  pay  the  same  according 
to  the  tenor  of  the  instrument,  as  their  liability 
is  contingent  and  subject  to  those  conditions 
precedent. 

Three  bills  of  exchange,  as  exhibited  in  the 
record,  were  drawn  by  Chapin,  Miles,  &  Co., 
pavMble  to  the  order  of  the  defendantii,  and  the 
record  shows  that  they,  the  defendants,  received 
and  dincoiinted  the  three  bills  at  the  request  of 
the  drawers.  Attached  to  each  bill  of  exchange 
was  a  bill  of  lading  for  two  hundred  barrels  of 
flour,  shipped,  as  therein  represented,  by  the 
drawers  of  the  bills  of  exchange,  and  consigned 
to  the  plaintiffs;  and  the  record  also  shows  that 
the  drawers,  in  each  case,  sent  a  letter  of  ad- 
vice to  the  consignees  apprising  them  of  the 
shipment,  and  that  they  would  draw  on  them  as 
such  consignees  for  the  respective  amounts 
specified  in  the  several  bills  of  exchange. 
Prompt  reply  in  each  case  was  communicated 
by  tht»  plaintiffs,  acknowlotlging  the  r€»ceipt  of 
the  IctttT  of  advice  sent  by  the  shippers,  and 
promising  to  honor  the  bills  of  exchange,  as 
therein  requested.  Evidence  was  also  intro- 
duced by  the  plaintiffs  showing  that  the  de- 
fendants indorsed  the  bills  of  exchange  and  for- 
warded the  same,  with  the  bills  of  lading  at- 
tached, to  the  National  Park  Bank  of  tin*  citv 
of  Xew  York,  their  regular  correspondents; 
that  the  same  were  subsequently  indorsed  by 
the  latter  Imnk,  and  forwarded  to  the  Common- 
wealth Bank  of  Philadelphia  for  collection :  that 
the  Commonwealth  Bank  presented  the  bills  of 
exchange,  with  the  bills  of  lading  attached,  to 
the  plaintiffs,  as  the  acceptors,  and  that  thej^ 
paid  the  respective  amounts  as  they  had  previ- 
ously promised  to  do,  and  that  the  Common- 
wealth Bank  remitted  the  proceeds  in  each  case 
to  the  National  Park  Bank,  where  the  re- 
spective amounts  were  credited  to  the  defend- 
ants. Proof  was  also  introduced  by  the  plain- 
tiffs showing  that  each  of  the  bills  of  lading 
was  a  forgery,  and  that  the  plaintiffs,  before 
the  commencement  of  the  suit,  tendered  the 
same  and  the  bills  of  exchange  to  the  defend- 
188' j  ants,  "and  that  they  demanded  of  the 
defendants,  at  the  sauu*  time,  the  respective 
amounts  so  paid  by  them  to  the  Conuuon wealth 
Bank.  Payment  as  demanded  lieing  refused, 
the  plaintiffs  brought  an  action  of  assumpsit 
against  the  defendants  for  Nionev  had  and  re- 
ceivcfl,  claiming  to  recover  bade  the  several 
amounts  so  paid  as  money  paid  by  mistake; 
but  the  verdict  and  judgment  wore  for  the  de- 
fendants, and  the  plaintifTs  sued  out  a  writ  of 
error,  and  removed  the  cause  into  this  court. 
Testimonv  was  also  introduced  bv  the  defend- 
ants  tending  to  show  that  the  shippers  were 
millers;  that  they  made 'an  arrangement  with 
the  plaintifTs  to  ship  flour  to  them  at  Phila- 
delphia for  sale  in  that  market,  the  plaintifTs 
agreeing  that  they,  the  shippers,  might  draw 
on  them  for  advances  "on  the  flour,  to  be  re- 
imbursed out  of  the  proceeds  of  the  sales:  that 
for  more  than  a  year  they  had  been  in  the  habit 
of  shipping  flour  to  the  plaintifTs  under  that 
arrangement  and  of  negotiating  drafts  on  the 
plaintifTs  to  the  banks  in  that  city,  accom- 
panied by  bills  of  lading  in  form  like  those 
given  in  evidence  in  this  case;  that  the  drafts, 
with  the  bills  of  lading  attached,  were  sent  for- 
ward by  the  banks,  where  the  same  were  dis- 
counted, and  that  the  Hume  were  paid  by  the 
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plaintiff's;  that  the  drawers  of  the  drafts  in 
every  case  notified  the  plaintiflfs  of  the  same, 
and  that  the  plaintifTs,  as  in  this  case,  answered 
the  letter  of  advice  and  promised  to  pay  the 
amount.  They  also  proved  that  the  drawers  of 
the  drafts  in  this  case  informed  their  cashier 
that  the  same  would  always  be  drawn  upon 
property  and  that  the  bills  of  lading  would  ac- 
company the  drafts,  and  that  they  had  no 
knowledge  or  intimation  that  the  bill's  of  lading 
were  not  genuine.  .  Instructions  were  n*quested 
by  the  plaintifl's,  that  if  the  jury  found  that 
the  respective  bills  of  lading  were*  not  genuine, 
that  they  were  entitled  to  recover  the  seven*  1 
amounts  paid  to  the  Commonwealth  Bank,  with 
interest;  but  tlie  court  refused  to  give  the  in- 
struction as  prayed,  and  instructed  the  jury 
that  if  they  found  the  facts  as  shown  by  the  de- 
fendants, the  plaintifTs  could  not  recover  in  the 
case,  even  though  thi>y  should  find  that  the 
several  bills  of  lading  were  a  forgery. 

•Money  paid  under  a  mistake  of  fj\cts.  [""189 
it  is  said,  may  be  recovered  back  as  having  Ikh'u 
paid  without  consideration:  but  the  droi-^ive  an- 
swer to  that  suggestion,  as  a|>tdied  to  the 
casi*  liefore  the  court  is:  that  money  paiid.  as  in 
this  case,  by  the  acceptor  of  a  bill  of  exchange 
to  the  jjayee  of  the  wime  or  to  a  substipiont  in- 
dorsee, in  discharge  of  his  legal  ohiipition  us 
such,  is  not  a  payment  by  mistake  nor  without 
consideration,  unless  it  be  shown  that  the 
instrument  was  fraudulent  in  its  inct>ption,  or 
that  the  consideration  was  illegal,  or  that  the 
facts  and  circumstances  which  impeach  the 
transaction,  as  between  the  acceptor  and  the 
drawer,  were  known  to  the  payee  or  subsequiut 
indorsee  at  the  time  he  became  the  holder  of 
the  instrument.  Fitch  v.  Jones,  5  Kll.  &  Bi. 
238;  Arbouin  v.  Anderson.  1  Ad.  &  Ell.  (N.  i^.) 
498;  Smith  v.  Bntinc,  U\  Ad.  &  Ell.  (X.  .S.) 
244;  Hall  v.  Feat  keystone,  ti  Hurl.  &  N.  287. 

Such  an  instrument,  as  between  the  payee 
amd  the  acceptor,  imports  a  suflicient  considera- 
tion: and  in  a  suit  by  the  former  against  the 
latter,  the  defense  of  prior  equities,  as  l*et\veen 
the  acceptor  and  the  drawer,  is  not  open  un- 
less it  be  shown  that  the  payee,  at  the  time  he 
became  the  holder  of  the  instrum<-nt.  had 
knowledge  of  those  facts  and  circum>tancri*. 

Attempt  is  made  in  argument  to  show  thafe 
the  plaintifTs  accepted  the  bills  of  exchange  uporm 
the  faith  and  security  of  the  bills  of  lading  at- 
tached to  tlie  same  at  the  time  the  bills  of  ex- 
changt»    were    discouiite<l    by    the   defendant^^ 
Suppose  it  was  so,  which  is  not  satisfactorily 
proved,  still  it  is  not   perceived  that  the  con- 
cession, if  made,  would  benefit  the    plaint iffj^, 
as  the  bills  of  exchange  are  in  the  usual  form 
and  contain  no  reference  whatever  to  the  billn 
of  ]a<ling.  and  it  is  not  pretended  that  the  do— 
f(>ndants  had  any  knowledge  or  intinuUion  tlu^t; 
the  bills  of  lading  were  not  genuine;  nor  is    itr 
jiretended  that  they  made    any    repre-ientatit^xm 
upon  the  subject  to  induce  the  plainti tfs  to  con- 
tract any  such    liability.     They    rtKvived    t1«^ 
bills  of  exchange  in  the  usual  course  of  th«*mr 
business  as  a  iMink  of  discount  and    paid    llie 
full  amount  of  the  net  procee<ls  of  the  same    t.c» 
the  drawers,  and  it  is  not  *even    sug-    ['l^O 
gested  that  any  act  of  the  defendants,    exc«-|>t 
the  indorsement  of  the  bills  of  exchange  in    tlio 
usual  course  of  their  business,  operated  to   t.1fte 
prejudice  of  the   plaintifl's  or   prevented   tli«' 
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from  making  an  earlier  discovery  of  the  true 
character  of  the  transaction.  On  the  contrary, 
it  distinctly  appears  that  the  drawers  of  the 
bills  of  exchange  were  the  regular  correspond- 
ents of  the  plaiutitTs,  and  that  they  became  the 
acceptors  of  the  bills  of  exchange  at  the  re- 
quest of  tlie  drawers  of  the  same  and  upon 
their  representations  that  the  Hour  mentioned 
in  the  bills  of  lading  had  been  shipped  to  thoir 
firm  for  sale  under  the  arrangement  before  de- 
scribed. 

Beyond  doubt  the  bills  of  lading  gave  some 
credit  to  the  bills  of  exchange  beyond  what  was 
created  by  the  pecuniary  standing  of  the  par- 
ties to  the  same,  but  it  is  clear  that  they  are  not 
a  part  of  those  instruments  nor  are  they  re- 
ferred to,  either  in  the  body  of  the  bills  or  in 
tlie  acceptance,  and  they  cannot  be  regardni  in 
any  more  favorable  light  for  the  plaintiffs  than 
as  collateral  security  accompanying  the  bills 
of  exchange. 

Sent  forward,  as  the  bills  of  lading  were,  with 
the  bill*  of  exchange,  it  is  beyond  question  that 
the  properly  in  the  same  passed  to  the  acceptors 
when  they  paid  the  several  amounts  therein 
speciiled,  as  the  lien,  if  any,  in  favor  of  the  de- 
fendants was  then  displaced  and  the  plaintiffs 
became  entitled  to  the  instruments  as  tne  muni- 
ments of  title  to  the  flour  shipped  to  them  for 
sale  and  as  security  for  the  money  which  they 
had  advanced  under  the  arrangement  between 
them  and  the  drawers  of  the  bills  of  exchange. 
Proof,  therefore,  that  the  bills  of  lading  were 
forgeries  could  not  operate  to  discharge  the  lia- 
bility of  the  plaintiffs,  as  acceptors,  to  pay  the 
amounts  to  the  payees  or  their  indorsees,  as  the 
payees  were  innocent  holders,  having  paid  val- 
ue for  the  same  in  the  usual  course  of  business. 
Leather  v.  HimjMon,  L.  R.  11  Eq.  p.  398. 

DifTerent  rules  apply  between  the  immediate 
parties  to  a  bill  of  exchange,  as  between  the 
drawer  and  the  acceptor  or  between  the  payee 
and  the  drawer,  as  the  only  consideration 
191*]  *a»  between  those  parties  is  that  which 
moves  from  the  plaintiff  to  the  defendant :  and 
the  rule  is.  if  that  consideration  fails,  proof  of 
that  fact  i«  a  good  defense  to  the  action.  But 
the  rule  i.-*  otherwise  !*etween  tlie  remote  parties 
to  the  bill,  as,  for  example,  between  tlie  payee 
and  the  acceptor,  or  between  the  indorsee 
and  the  acceptor,  as  two  distinct  considerations 
<?ome  in  question  in  every  such  case  where  the 
payee  or  iii(ldr-*i»e  biKJiime  the  holder  of  the  bill 
before  it  was  overdue  and  without  any  knowl- 
^ge  of  the  facts  and  circumstances  which  im- 
peach the  title  as  between  the  immediate  par- 
tit*s  to  the  instrument.  Those  two  considera- 
tions are  as  follows:  First,  that  which  the  de- 
fendant recf^ived  for  his  liability,  and,  second- 
ly, that  which  the  plaintiff  gave  for  his  title; 
and  the  ru|p  is  well  settled  that  the  action  be- 
tween the  remote  parties  to  the  bill  will  not 
l>o  defeated  unless  there  be  an  absence  or  fail- 
ure iif  lK)th  these  considerations.  Robinson  v. 
Retinoids,  2  Q.  B.  202:  2  Ad.  k  E.  (N.  S.)  202: 
>^,  ('.  in  error.  2  lb.  210:  Byles,  Bills,  .5th  Am. 
<*<1.  124:  Thitdemann  v,  Ooldnchmidt,  1  De  Gex, 
K.  k  .1.  p.   1ft. 

Cnless  both  considerations  fail  in  a  suit  by 
tlie  payee  against  the  acceptor,  it  is  clear  that 
the  action  may  be  maintained,  and  many  decid- 
oil  cases  affirm  the  rule,  where  the  suit  is  in  the 
nit  me  of  a  remote  indorsee  against  the  acceptor, 
12  Wall. 


that  If  any  intermediate  holder  between  the 
defendant  and  the  plaintiff  gave  value  for  the 
bill,  such  an  intervening  consideration  will  sus- 
tain the  title  of  the  plaintiff.  Hunter  v.  Wil- 
9on,  4  Exch.  489;  Boyd  v.  McCann,  10  Md.  118; 
HotceU  V.  Crane y  12  La.  Ann.  126;  Watson  v. 
Flanagan,  14  Tex.  354. 

Where  it  was  arranged  between  a  drawer  and 
his  correspondent  that  the  latter  would  accept 
his  bills  in  consideration  of  produce  to  be 
shipped  or  transported  to  the  acceptor  for  sale, 
the  supreme  court  of  Pennsylvania  held,  in 
Vraig  v.  Hibbett,  15  Pa.  240,  that  the  acceptor 
was  bound  to  the  payee  by  his  general  accept- 
ance of  a  bill,  although  it  turned  out  that  the 
bill  of  lading  forwarded  at  the  same  time  with 
the  bill  of  exchange  was  fraudulent,  it  not  be- 
ing shown  that  the  payee  of  the  bill  *was  [*102 
privy  to  the  fraud.  '  Evidence  was  introduce<i 
in  that  case  showing  that  the  payee  knew  what 
tlie  terms  of  the  arrangement  between  the 
drawer  and  the  pay<'e  were,  but  the  court  held 
that  mere  knowledge  of  that  fact  was  not  suffi- 
cient to  constitute  a  defense,  as  the  payee  was 
not  a  party  to  the  arrangement  and  was  not  in 
any  respect  a  surety  for  the  good  faith  and  fair 
dealing  of  the  shipper. 

Failure  of  consideration,  as  between  the 
drawer  and  acceptor  of  a  bill  of  exchange,  is  no 
defense  to  aii  action  brought  by  the  payee 
against  the  acceptor,  if  the  acceptance  was  un- 
conditional in  its  terms,  and  it  appears  that 
the  plaintiff  paid  value  for  the  bill,  even  though 
the  acceptor  was  defrauded  by  the  drawer,  un- 
less it  be  shown  tliat  the  payee  had  knowledge 
of  the  fraudulent  acts  of  the  drawer  before  he 
paid  such  value  and  bt^canie  the  holder  of  the 
instrument.  (/.  S.  v.  Bank  of  Metropolis,  15 
Pet.  39.3. 

Testimony  to  show  that  the  payees  were  not 
bona  ffde  holders  of  the  bills  would  be  admis- 
sible in  a  suit  by  them  against  the  acceptors, 
and  would  constitute,  if  Delie>*ed,  a  gooil  de- 
fense, but  the  evidence  in  this  case  does  not 
show  that  they  did  anything  tR|it  is  not  entire- 
ly sanctioned  by  commercial  usage.  They  dis- 
counted these  bills  and  they  had  a  right  to  pre- 
sent them  for  acceptance,  and  having  obtained 
the  acceptance  they  have  an  undoubted  right 
to  apply  the  proceeds  collected  from  the  ac- 
ceptors to  their  own  indemnity.  Thiedemann 
V.  iioldschmidt,  1  De  (Jex,  F.  &  J.  10;  Robin- 
son V.  Reynolds,  2  Ad.  k  E.  (X,  S.)  211. 

Forgery  of  the  bills  of  lading  would  be  a 

?:ood  defense  to  an  action  on  the  bills  if  the  de- 
endants  in  this  case  had  been  the  drawers,  but 
they  were  payees  and  holders  for  value  in  the 
regular  course  of  business,  and  the  case  last 
referred  to,  which  was  decided  in  the  exchequer 
chamber,  shows  that  such  an  acceptance  hinds 
the  acceptor  conclusively  as  betwwn  them  and 
every  bona  fide  holder  for  value. 

Very  many  cases  decide  that  the  drawee  of  a 
hill  of  exchange  is  bound  to  know  the  handwrit- 
ing of  his  correspondent,  *the  drawer,  [*103 
and  that  if  he  accepts  or  pays  a  bill  in  the 
hands  of  a  bona  ffde  holder  for  value,  he  is  con- 
cluded by  the  act,  although  the  bill  turns  out 
to  be  a  forgery.  If  he  has  accepted  he  must 
pay,  and  if  he  has  paid  he  cannot  recover  the 
money  back,  as  the  money,  in  such  a  case,  is 
paid  in  pursuance  of  a  legal  obligation  as  un- 
derstood in  the  commercial  law.     Coddard  ▼. 
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Merch.  Bank,  4  N".  T.  149:  Bank  of  Commerce 
T.  Union  Bank,  3  N.  Y.  234;  17.  8,  Bank  V. 
iiuiii*  Of  ..u.  lu  u  Ileal.  348;  Price  v.  Neale, 
3  Burr.   1355. 

Difficulty  sometimes  arises  in  determining 
whether  the  plaiutif)',  in  an  action  on  a  bill  oi 
exciiange,  is  tho  immediate  promisee  of  the  de- 
fendant, or  whether  he  is  to  be  regarded  as  n 
remote  party,  but  it  is  settled  law  that  the 
payee,  wiiere  he  discounts  the  bill  at  the  re^ 
quest  of  the  drawer,  is  regarded  as  a  stranger 
to  the  acceptor  in  respect  to  the  consideration 
for  the  acceptance;  connequently,  if  the  acci>pt- 
ance  is  absolute  in  its  terras  and  the  bill  is  re- 
ceived in  good  faith  and  for  value,  it  is  no 
answer  to  an  action  bv  him  that  the  defend- 
ant received  no  consideration  for  his  accept- 
ance or  that  the  consideration  therefor  has 
failed;  and  it  is  immaterial  in  that  behalf 
whether  the  bill  was  accepted  while  in  the 
hands  of  the  drawer  and  at  his  request,  or 
whether  it  had  passed  into  the  hands  of  the 
payee  before  acceptance  and  was  accepted  at 
his  request.  Pars.  BilU^  179;  Munroe  v.  Bor- 
dier,  8  C.  B.  862. 

Certain  other  defenses,  such  as  that  the  pay- 
ments were  voluntarily  made,  and  that  the  title 
to  the  bills  at  the  time  the  p.iyments  were  made 
was  in  the  National  Park  Bank,  were  also  set 
up  bv  the  defendants,  but  the  court  does  not 
find  it  necessary  to  examine  those  matter»(.  as 
they  are  of  the  opinion  that  the  payments,  if 
made  to  the  payees  of  the  bills,  as  contended  by 
the  plaintiff's,  were  made  in  pursuance  of  a  le- 
gal obligation,  and  that  the  money  cannot  be 
recovereS  back. 

Judgment  affirmed. 


JESSIE  J.  COX  et  al.,  Plffa,  in  Err., 

ELISHA  B.  LOTT. 

(See  S.  C.  *'8iate  Tonnaac  Tajt  Ca«e8/'  12  Wall. 
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State  act  levying  duty  of  tonnage  unconstitu- 
tional— vessels  plying  between  different  ports 
of  same  state. 

A  state  act  which  levied  a  tax  on  al!  steamboats, 
vessels  and  other  water  craft,  plying  in  the  navi- 
gable waters  of  the  state,  at  the  rate  of  one  dollar 
per  ton  of  the  registered  tonnage  thereof.  Is  in  di- 
rect contraveution  of  the  prohibition  of  the  Con- 
stitution, that  "No  state  shall,  without  the  consent 
of  Congress,  levy  any  duty  of  tonnage." 

The  prohibition  extends  to  all  ships  and  vessels 
entitled  to  the  privileges  of  ships  and  veHsels  em- 
ployed In  the  coasting  trade,  whether  employed  in 
commercial  Intercourse  between  ports  In  different 
states,  or  between  different  ports  in  the  same  state. 

Taxes  levied  bv  a  state  upon  ships  and  vessels, 
owned  by  the  citizens  of  tne  state  as  property, 
based  on  a  valuation  of  the  same  as  property,  are 
not  within  the  prohibition  of  the  Constitution. 

[No.  146.] 
Argued  Apr.  I4.  1871.    Decided  Oct.  30,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

Suit  was  brought  by  the  plaintiflTs  in  error, 
in  the  circuit  court  of  Mobile  county,  Alabama, 
to  recover  back  a  certain  tax.  Judgment  hav- 
ing been  given  for  the  plaintiff's,  the  defend- 
ant took  an  appeal  to  the  supreme  court  of 
the  state,  by  wnich  the  said  judgment  was  re- 

Note. — Where  ships  are  ta^uhle — see  note,  37  L. 
R.  A.  518. 
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versed;  w*hereupon  the  plaintiffs  sued  out  thit 
writ  of  error. 

The  case  is  further  stated  bv  the  court. 

Messrs.  P.  Hamilton  and  J.  A.  Camp- 
bell, for  plaintiffs  in  error: 

The  tax  is  laid  upon  this  vessel  or  boat,  this 
iuHtrument  of  navigation,  while  plying  on  the 
navigable  waters  of  the  state.  If  it  were  tied 
lo  the  wharf  or  fastened  to  the  bank,  or  used 
for  any  purpose  but  navigating  the  navigable 
waters  of  the  state,  the  tax,  by  the  terms  of  the 
net  would  not  apply. 

The  right  to  navigate  is  made  to  depend  on 
imyment  of  this  tax. 

This  tax  is  to  be  paid  each  year,  on  demand. 
If  not  so  paid,  the  use  of  the  boat  is  to  be  pre- 
vented by  seizure  and  sale. 

The  case  clearly  shows  a  violation  of  the  act 
of  Congress,  and  is  in  violation  of  one  of  the 
fundamental  conditions  of  the  admission  of 
Alabama  into  the  Union,  which  forbids  leg- 
islation of  the  description  here  sought  to  be 
enforced  and,  therefore,  the  law  is  void. 

The  tax  by  the  state  should  be  upon  prop- 
erty as  property,  and  not  upon  invei«tmenttt  be- 
cause they  are  in  the  shape  of  vessels  or  boats, 
and  measured  by  their  capacity  as  vessels  or 
b6ats,  which  is  the  case  here. 

The  state  can  tax  the  property  of  the  citizen, 
no  matter  how  unwisely,  without  objection  from 
the  Federal  Constitution;  but  it  cannot  tax 
those  articles  which  are  exclusively  within  the 
regulation  of  the  general  government.  That 
is  to  say:  if  the  subject  is  within  the  regula- 
tion adopted  by  Congress,  the  state  cannot  im- 
pose a  tax  upon  it  in  the  character  in  which  it 
is  regulated  by  Congress,  although  it  may  tax 
the  citizen  upon  so  much  of  his  property  as 
may  be  invested  therein. 

The  principle  is  recognized  in  Battle  v.  Mo'- 
hile,  9  Ala.  234.  238.  The  city  corporation 
levied  a  tax  on  all  property  of  its  citizens  and 
withiit  its  limits.  Under  this,  the  liability  of 
a  stetimboat,  engaged  in  the  same  business  as 
these  boats,  was  denied.  The  validity  of  the 
tax  was  maintained.  "The  tax  not  being  a  spe- 
cific  tax.  applicable  alone  to  steamboats,  but  a 
general  one,  extending  to  all  personal  estate.'* 

See  Hays  v.  Steamship  Co.  17  How.  600,  15 
L.  ed.  255. 

Here,  directly  the  reverse  is  the  case;  this  tax 
is  applicable  alone  to  steamboats  and  to  steam- 
boats in  use;  that  is,  the  yery  instruments  of 
commerce. 

^'essels  are  instruments  of  commerce,  and  fall 
within  the  power  of  Congress  to  regulate  com- 
merce. 

Gibbons  v.  Ogden,  9  Wheat.  186;  People  ▼. 
Brooks.  4  Den.  479;  Steamboat  Co.  v.  JAvinff- 
ston,  3  Cow.  742;  People  v.  R.  d  8.  R.  Co.  is 
Wend.  131. 

The  vessels  or  boats  in  this  case  have  all  con- 
formed to  the  regulations  of  the  (^ougress.  and 
have  been  enrolled  and  licensed  for  the  coaaI- 
ing  trade,  and  were  in  that  condition  at  the 
time  of  the  attempted  collection  of  the  tax.  1 
Bright.  Dig.  138. 

The  very  form  of  the  acts  declares  the  inten- 
tion to  tax  these  boats  as  objects  of  regula- 
tion by  Congress;  the  tax  is  measured  by  their 
i-egistered  tonnage,  and  is  to  be  collected  at  the 
port  where  registered. 

The  boats  are  also  subject  to  another  set   of 
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ngdations  established  by  Congress  for  the 
goverament  of  vessels  propelled  in  whole  or  in 
part  1^  st^ini,  and  by  them  are  required  to  be 
enrolled.  Act,  July  7,  1838,  Mar.  3,  1843,  and 
acts  of  1852  and  1866;  Waring  ▼.  Clarke,  5 
How.  465. 

This  tax  is  in  direct  contravention  of  the 
prohibition  of  the  Constitution:  "No  state 
shall,  without  the  consent  of  Congress,  lay 
any  duty  of  tonnage." 

I'here  is  no  pretense  of  consent  by  Conj?re«s. 
This  prohibition,  therefore,  stands,  in  this  in- 
Htance,  as  a  universal  and  unqunlifled  prohibi- 
tion.   ''No  state  shall  lay  duty  of  tonnage.'' 

Tonnage  means  capacity  of  the  ship  or  vessel. 
Tlie  prohibition  is,  therefore,  tantamount  to 
"no  state  shall  levy  any  duty  on  vessels  in 
proportion  to  their  capacity,"  Bouv.  L.  Die. 
7,  Tonnage. 

Duty  means  tax,  toll,  impost,  cutstom.  Web. 
Die. 

The  obvious  intent  of  this  prohibition  is.  to 
forbid  a  tax  upon  vessels  proportioned  to  their 
tonnnpe:  a  certain  rate  on  each  ton. 

Steamship  Co,  v.  Port  Ward^'ns,  6  Wall.  34. 
18  L.  ed,  750;  and  see.  3  Stew.  &  P.  304;  3 
81robh.  ,599;   4  Rich.   289. 

If  this  bo  so.  the  argument  is  exhausted,  and 
the  tax  is  illegal;  for  it  is  a  tax  proportioned 
to  tonnage. 

It  is  contended,  in  behalf  of  the  state,  that 
this  is  but  the  exercise  by  it  of  the  taxing 
power;  and  that  these  boats  being  used  in 
navigating  purelv  within  its  limits,  the  prohi- 
bition of  the  Federal  Constitution  does  not  ap- 
ply to  this  tax:  that  it  can  tax  its  citizens  and 
property  in  any  form  it  se<»s  fit. 

This  position  does  not  meet  the  objection 
drawn  from  the  act  of  Congress  of  Mar.  1819, 
and  the  ordinance  of  the  Alabama  Convention 
of  Aug.  1819.  With  all  its  power  of  taxation, 
tlie  state  cannot  levy  a  tax  directly  or  indi- 
rectly upon  the  navigation  of  its  rivers. 

It  does  not  meet  the  objection,  that  this  legis- 
lation conflicts  with  the  exclusive  power  of 
Congress  over  this  subject  of  navigation  of  all 
navigable  rivers,  and  which  seems  to  be  defi- 
nitely settled  by  the  recent  decisions  of  this 
court. 

The  Belfast,  7  Wall.  624.  19  L.  ed.  2«?0 :  IVVrr- 
ni</  v.  Clarke^  5  How.  465. 

llie  position  does  not  meet  the  language  of 
the  prohibition,  which  expresses  a  universal 
proposition,  without  limitation  or  condition. 

Tlie  prohibition  is  not  limited  to  tonnage 
duties  upon  vessels  engaged  in  foreign  or  in- 
terstate commerce. 

It  is  not  found  In  the  Constitution  in  con- 
nection with  any  grant  of  power  to  Congress, 
nor  in  connection  with  any  subject  theretofore 
treated,  from  which  any  limitation  or  qualifica- 
tion of  the  prohibition  can  be  inferred. 

It  is  placed  in  juxto  posit  ion  with  other  abso- 
lute denials  of  power  to  the  states:  its  com- 
panion denials  are  absolute,  and  are  matters  of 
national  concern — raising  troops  and  ships  of 
war  in  times  of  peace,  making  agreements  with 
other  states,  foreign  nations,  etc.  This,  like 
them,  is  absolute  in  its  terms  and  is  of  nation- 
al concern. 

Its  scope  is,  plainly,  to  withhold  all  power  of 
taxation  in  that  form  from  the  «tntes.  Leav- 
ing the  states  unrestrained  in  their  power  to 
12  Walt. 


levy  taxes  upon  the  property  of  their  citizens, 
the  Constitution  declares  that  they  shall  not  lay 
anv  duty  of  tonnage. 

In  the  case  of  lik,  v.  LoreU,  18  Conn.  512.  a 
suit  was  brought  against  a  vessel  to  recover 
fees  for  passing  through  the  channel  of  the 
river  from  New  Ixindnn  to  Norwich  in  tlie  same 
state.  The  court  upheld  the  claim,  U'cause  it 
was  compenHation  for  the  use  of  a  cliannel  im- 
proved b}'  artificial  means,  and  held  that  other- 
wise it  would  amount  to  a  tonnage  duty  upon 
the  vessel  and  be  illegal,  because  such  tax  could 
not  be  impobed  by  a  state,  that  power  being 
alone  confided  to  the  government  of  the  rnited 
SUtes. 

The  supreme  coui-t  of  Alabama.  41  Ala.  246, 
has  lield  that  this  same  t^ix.  when  levied  u[ion 
steamboats  engaged  in  tlie  lighterage  bu^iuc*!^ 
betwe<»n  the  Port  of  Mobile  and  vessel"  a*  the 
anchorage  in  the  Bay  of  Mobile,  is  illegal  and 
cannot  be  enforced. 

It  i«  levied  in  precisely  the  manner  in  which 
Congn'SH  directeil  the  levy  of  "a  duty  of  ton- 
nage" in  the  exercise  of  its  power  under  the 
Constitution. 

2  Bright.  Dig.  651 ;  1  Stat,  at  L.  27. 

But  aNo.  it  is  objectionable  as  a  regulation 
of  coninieree.  The  court  judicially  knows  the 
po>«ition  and  character  of  the  rivers  on  which 
these  boats  ply.  and  the  nature  and  course  of 
the  general  commerce  of  the  country,  and  that 
they  are  inseparably  linked  with' that  com- 
merce and  form  part  of  that  commeree  l»e- 
twecn  the  states,  by  means  of  these  vessels  ply- 
ing thereon,  which  is  under  the  regulation  of 
the  general  government. 

Mr.  P.  Phillipa,  for  defendant  in  error: 

Here  the  owner  of  the  property  is  a  resident 
citizen ;  the  property  itself  within  the  jurisdic- 
tion and  its  use  confined  to  trade  within  the 
state. 

Why  should  a  citizen,  whose  fortune  may  be 
invested  in  such  property,  be  exempt  from  con- 
tributing to  the  support  of  the  state,  wliose 
laws  are  invoked  for  its  protection? 

The  answer  would  se<*m  to  rest  solely  upon 
the  Use  of  the  particular  words  imposing  the 
tiix,  **at  the  rate  of  one  dollar  per  ton  on  the 
registered  tonnage." 

\\hat  if  the  tax  had  been  laid  on  the  as- 
sessed value  of  the  vessel?  Then  the  validity 
of  the  act  could  only  be  successfully  assailed 
by  maintuiniry  that  the  nature  of  the  prop<Tty 
or  the  businc'ss  in  whicli  it  is  employed  creates 
the  exemption. 

"A  state  (says  Judjje  McLean)  cannot  ri-gu- 
late  commerce:  but  it  may  do  many  things 
which  more  or  less  affect  it.  It  may  tax  a  ship 
or  other  vessel  used  in  commerce,  the  same  as 
other  property  owned  by  its  citizens." 

Pagnenger  Cases,  7  How.  402;  Toirboat  Co, 
V.  Bordeiou.  7  La.  Ann.  192. 

In  another  case  this  court  asks:  "Is  a  tax 
upon  a  ship  as  property,  which  is  admitted  to 
be  an  instrument  of  commerce,  prohibited  to  a 
state?  May  it  not  tax  the  business  of  ship- 
building, the  same  as  the  exerci5<e  of  any  other 
mechanic  art?  There  can  be  but  one  answer  to 
these  questions.  No  one  can  claim  an  exemp- 
tion from  a  general  tax  on  his  business  with- 
in the  state  on  the  !;rounds  that  its  products 
may  Ik*  use<l  in  commeree. 

Xalhan  v.  La,  8  I  low.  82. 
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In  a  still  later  case,  steam:  .s  engaged  in  com- 
merce between  New  York  and  San  Francisco, 
by  way  of  Panama,  were  taxed  under  the  laws 
of  California.  This  tax  having  been  paid  un- 
der protest,  an  action  was  brought  to  recover 
it  back.  After  adverting  to  the  distinction  be- 
tween the  home  port  and  a  foreign  port,  this 
court  says :  "We  arc  satisfied  that  the  state  of 
California  had  no  jurisdiction  over  these  ves- 
sels for  the  purpose  of  taxation :  they  were  not 
properly  abiding  within  her  limits,  so  as  to  be- 
come incorporated  with  the  other  personal  prop- 
erty of  the  state:  they  were  there  but  tem- 
porarily, engaged  in  lawful  trade  and  com- 
merce, with  their  situs  at  the  home  port,  and 
where  the  owners  were  liable  to  be  taxed  for 
the  capita]  invested,  and  where  the  taxes  had 
been  paid." 

Hoys  V.  Steamship  Co.  17  How.  599,  15  L. 
ed.  255. 

It  is  thus  established  beyond  a  peradventure, 
that  there  is  nothing  in  the  character  of  a  ves- 
sel, or  in  the  fact  that  she  is  engaged  in  carry- 
ing on  foreign  commerce  or  commerce  among 
the  states,  which  exempts  her  from  the  power 
of  taxation  in  a  state  where  she  belongs.  A 
fortiori  such  exemptions  cannot  be  claimed 
when  the  vessel  is  not  only  owned  in  the  state, 
but  is  engaged  in  commerce  exclusively  within 
its  limits. 

Tlie  power  then  being  adequate  to  tax  this 
property,  does  the  act  of  the  state  become 
unconstitutional,  because  of  the  particular 
mcxle  pointed  out  by  it  for  ascertaining  the 
value  on  which  the  tax  is  to  be  paid  ? 

It  would  puzzle  the  ingenuity  of  counsel  to 
assign  a  reason  why  there  should  have  been 
engrafted  on  the  Constitution  an  exemption 
from  stieite  taxation  for  property  thus  circum- 
stanced. But,  reasonable  or  imreasonable,  it  is 
asserted  that  such  a  provision  exists. 

"No  state  shall,  without  consent  of  Con- 
gress, lay  any  duty  of  tonnage,  keep  troops  or 
ships  of  war,  enter  into  any  agreement  or  com- 
pact with  another  state  or  with  a  foreign  pow- 
er, or  engage  in  war  unless  actually  invaded." 

All  the  provisions  of  this  section  alike  refer 
to  subjects  of  general  concern,  in  which  the 
people  and  the  several  states  are  interested. 
The  prohibition  of  the  tonnage  duty  referred 
to  is  a  corollary  to  the  grant  of  the  commercial 
power.  It  is  part  and  parcel  of  the  policy, 
which  declares  that  **no  preference  shall  be 
given  in  any  regulation  of  commerce  or  rev- 
enue, to  the  ports  of  one  state  over  those  of 
another:"  and  which  further  provider  that 
**ves»els  bound  to  or  from  one  state  shall  not 
be  obliged  to  enter,  clear,  or  pav  duties  in  an- 
other.'' 

This  is  not  a  tax  upon  vessels  without  refer- 
ence to  the  place  of  ownersliip,  but  is  one  con- 
fined to  those  only  owned  in  and  engaged  in 
the  trade  of  the  state,  and  subjects  it  to  the 
same  contribution  which  all  other  property  in 
the  state  is  made  to  bear. 

Why  should  the  state  be  prohibited  from 
holding  t^is  property  of  its  citizens  liable  to 
taxation,  or  why  should  the  consent  of  Con- 
gress be  necessary  in  a  matter  where  the  rights 
and  interests  of  no  others  are  concerned  nian 
those  of  the  state  and  its  citizens? 

Perrtf    v.  TorrefUje,  8  Ohio,  526;  Oooley  t. 
Wardens,  12  How.  314. 
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Mr.  Justice  Olifford  delivered  the  opinion 
of  the  court: 

Assumpsit  for  money  had  and  received  is  an 
appropriate  remedy  to  recover  back  moneys 
illegally  exacted  by  a  collector  as  taxes,  in  all 
jurisdictions  where  no  other  remedy  is  given, 
unless  the  tax  was  voluntarily  paid  or  some 
statutory  conditions  are  annexed  to  the  exer- 
cise of  the  right  to  sue,  which  were  unknown  at 
common  law. 

Where  the  party  assessed  voluntarily  pays 
the  tax  he  is  without  remedy  in  such  an  action, 
but  if  the  tax  is  illegal  or  was  erroneously  as- 
sessed, and  he  paid  it  by  compulsion  of  law  or 
under  protest,  or  with  notice  that  he  intends  to 
institute  a  suit  to  test  the  validity  of  the  tax, 
he  may  recover  it  back  in  such  an  action,  unless 
the  legislative  authority,  in  the  jurisdiction 
where  the  tax  was  levied,  has  preserilied  some 
other  remedy  or  has  annexed  some  other  con- 
ditions to  tlie  exercise  of  the  right  to  institute 
such  a  suit.  Elliott  v.  Stonrtxcont,  10  Pet.  150; 
Bend  v.  Hoyt,  13  Pet.  267. 

On  the  22d  of  February,  1866,  the  legislature 
of  Alabama  passed  a  revenue  act,  and  therein, 
among  other  things,  levied  a  tax  "on  all  steam- 
boats, vessels,  and  other  watercrafts  plying  in 
the  navigable  waters  of  the  state,  at  •tne[*210 
rate  of  $1.00  per  ton  of  the  registered  ton- 
nage thereof,"  to  "be  assessed  and  collected  at 
the  port  where  such  vessels  are  registered,  if 

f»racticable:   otherwise,  at  any  other   port   or 
anding  within  the  state  where  such  vessel  may 
be."    Sess.  ActR,  1846,  p.  7. 

Five  steamboats  were  owned  by  the  plain- 
tiffs, who  were  citizens  of  that  state,  doin^ 
business  at  Mobile  under  the  firm  name  set 
forth  in  the  record.  All  the  steamboats  were 
duly  enrolled  and  licensed  in  conformity  to  the 
act  of  Congress  entitled,  "An  Act  for  Enrollini? 
and  Licensing  Ships  and  Vessels  to  be  Employed 
in  the  Coasting  Trade  of  the  United  States," 
and  the  record  shows  that  at  the  time  the  taxes 
which  are  the  subject  of  controversy  were  im- 
posed and  collected,  all  those  steamboats  were 
engaged  in  the  navigation  of  the  Alabama.  Bi^- 
bee,  and  Mobile  rivers,  in  the  transportation  of 
freight  and  passengers  between  the  Port  of 
Mobile  and  other  towns  and  landings  on  said 
rivers,  within  the  limits  of  the  state,  the  said 
rivers  being  "waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen."  1  Stat, 
at  L.   77. 

Such  steamboats  are  deemed  ships  and  ves- 
sels of  the  United  States,  and  as  such  are  en- 
titled to  the  privileges  secured  to  such  ship^ 
and  vessels  by  the  act  of  Congress  providing 
for  enrolling  and  licensing  ships  and  vessels  to 
be  employed  in  that  trade.     1  Stat,  at  L.  305. 

Annexed  to  the  agreed  statement  exhibited 
in  the  record  is  a  schedule  of  the  taxes  im- 
posed and  collected,  in  which  are  also  given  the 
names  of  the  respective  steamboats,  their  ton- 
nage and  their  value,  and  the  proportion   as- 
sessed by  the  county  as  well  as  that  imposed  by 
the  state.    Committed  as  the  assessments  were 
to  the  same  person  to  collect,  it  is  immaterial 
whether  the  taxes  were  assessed  for  the  state 
or  for  the  county,  as  the  collector  demanded  the 
whole  amount  of  the  plaintiffs,  and  they  paid 
the  same  imd^r  protest,  the  sums  specified   as 
county  taxes  including  also  a  charge  made  by 
the  collector  for  fees  in  collecting  the  money. 
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til*]  ^Separately  stated  the  taxes  were  as 
follows:  On  the  steamboat  C.  W.  Dorrance, 
321  tons  burden^  valued  at  $5,000,  taxed,  state 
tax  $321,  county  tax  $322.25;  Flirt,  tonnage 
214  tons,  valued  at  $2,500,  taxed,  state  taj^ 
$214,  county  tax  $215.25;  Cherc^ee,  tonnage 
310  tons,  valued  at  $15,500,  taxed,  state  tax 
$310,  county  tax  $311.25;  Coquette,  tonnage 
245  tons,  valued  at  $4,000,  taxed,  state  tax 
$245,  county  tax  $246.25:  St.  Charles,  tonnage 
331  tons,  valued  at  $1.3.000,  taxed,  state  tax 
$331,  county  tax  $332.25;  showing  that  the 
county  tax  as  well  as  the  state  tax  is  $1  per 
ton  of  the  registered  tonnage  of  the  steam- 
boats, exclusive  of  the  fees  charged  by  the 
collector. 

Demand  of  the  taxes  having  been  made  by 
the  colle<-tor,  the  plHintitfs  protested  that  the 
same  were  illegal,  but  they  ultimately  paid  the 
same  to  prevent  the  collector  from  seizing  the 
steamboats  and  selling  the  same  in  case  they 
refused  to  pay  the  amount.  They  paid  the  sum 
of  $2,848.25  as  the  amount  of  the  taxes,  fees 
and  expenses  demanded  by  the  defendant,  and 
brought  an  action  of  assumpsit  against  the  col- 
lector in  the  circuit  court  of  the  state  for  Mo- 
bile eountv  to  recover  back  the  amount,  upon 
the  grouncl  that  the  sum  was  illegally  exacted. 
Judgment  was  rendered  in  that  court  for  the 
plaintiffs,  the  court  deciding  that  the  facts  dis- 
closed in  the  agreed  statement  showed  that  the 
taxes  were  illegal,  as  having  been  levied  in  vio- 
lation of  the  Federal  Constitution.  Appeal 
was  taken  by  the  defendant  to  the  supreme 
court  of  the  state,  where  the  parties  were  again 
hoard,  but  the  supreme  court  of  the  state,  -tif- 
fering  in  opinion  from  the  circuit  court  where 
the  suit  was  comnience<l,  rendered  judgment 
for  the  defendant,  whereupon  the  plaintiffs  sued 
out  a  writ  of  error  and  removed  the  record  into 
this  court  for  re-examination. 

I.  Two  principal  objections  were  made  to  the 
taxes  by  the  plaintiffs,  ns  appears  by  the  agreed 
statement  which  is  made  a  part  of*  the  record : 
( 1 )  That  the  taxes  as  levied  and  collected 
212*1  •were  in  direct  contravention  of  the 
prohibition  of  the  Constitution,  that  "no  state 
shall,  without  the  consent  of  Congress,  le\*y 
^ny  duty  of  tonnage,"  and  the  proposition  of 
the  plaintiffs  was  and  still  is  that  the  act  of 
the  legislature  of  the  stiite  directn  in  express 
termfi  that  such  taxes  shall  be  levied  on  all 
steamlK»ats,  vessels  and  other  water-craft  ply- 
iiifj  in  the  navigable  waters  of  the  state.  (2) 
That  the  state  law  levying  the  taxes  violates 
the  comitact  between  the  state  and  the  United 
States,  that  "all  navigable  waters  within  the 
said  state  shall  forever  remain  public  highways, 
free  to  the  citizens  of  the  said  state  and  of  the 
Vniteil  St^ntes.  without  any  tax,  duty,  impost, 
or  toll  therefor  im|K>f>ed  by  the  said  state."  3 
Stat,  at  L.  492. 

1.  Congress  has  prescribed  the  rules  of  ad- 
measurement and  computation  for  estimating 
the  tonnage  of  American  ships  and  vessels.  13 
Stat,  at  L.  69,  444. 

VicAved  in  the  lijrht  of  those  enactments,  the 
word  "tonnage,"  as  applied  to  American  ships 
and  vessels,  must  be  held  to  mean  their  entire 
internal  cubic  capacity,  or  contents  of  the  ship 
or  vessel  expressed  in  tons  of  one  hundred  cubic 
feet  each,  as  estimated  and  ascertained  by 
those  rules  of  admeasurement  and  of  compu- 
tation. Alexander  v.  RailroatI  Co.  3  Strob.  598. 
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Power  to  tax,  with  certain  exceptions,  re- 
sides with  the  states  independent  of  the  .fed- 
eral government,  and  the  power,  wheix  cor»- 
fined  \%ithin  its  true  limits,  may  be  exercised 
without  restraint  from  any  Federal  authority. 
They  cannot,  however,  without  the  consent  of 
Congress,  lay  any  duty  of  tonnage,  nor  can 
they  levy  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  neces- 
sary for  executing  their  inspection  laws,  as 
without  the  consent  of  Congress  the^  are  un- 
conditionally prohibited  from  exercising  any 
such  power.  Outside  of  those  prohibitions  the 
power  of  the  states  to  tax  extends  to  all  objects 
within  the  sovereign  power  of  the  states,  except 
the  means  and  instruments  of  the  Federal  gov- 
ernment. But  ships  and  vessels  *owned  [*213 
by  individuals  and  belonging  to  the  commer- 
cial marine  are  regarded  as  the  private  proper- 
ty of  their  owners,  and  not  as  tne  instruments 
or  means  of  the  Federal  government,  and  as 
such,  when  viewed  as  property,  they  are  plainly 
within  the  taxing  power  of  the  states,  as  they 
are  not  withdrawn  from  the  operation  of  that 
power  by  any  express  or  implied  prohibition 
contained  in  the  Federal  Constitution.  Nathan 
V.  Loinsiaiia,  8  How.  82;  Howell  v.  Maryland, 
3  Gill,  14. 

Argument,  therefore,  to  show  that  they  may 
be  taxed  as  other  property  belonging  to  the  cit- 
izens of  the  state  is  hardly  necessary,  as  the 
opposite  theory  is  indefensible  in  principle, 
contrary  to  the  generally  received  opinion,  and 
is  wholly  unsupported  by  any  iudicial  determi- 
nation. Direct  adjudication  to  support  that 
proposition  is  not  to  be  found  in  the  reported 
decisions  of  this  court,  but  there  are  several 
cases  which  concede  that  such  a  tax,  if  levied 
by  a  state,  would  be  legal,  and  no  doubt  is 
entertained  that  the  concession  is  properly 
made.  Passenger  Cases,  7  How.  402;  Haus  v. 
Steamship  Co.  17  How.  598,  15  L.  ed.  255*. 

•Such  a  concession,  however,  does  not  advance 
the  argimient  much  for  the  defendant,  as  it  is 
not  only  equally  true  but  absolutely  certain 
that  no  state  can,  without  the  consent  of  Con- 
gress, lay  any  duty  of  tonnage;  and  the  ques- 
tion still  remains  to  be  determined  whether 
the  taxes  in  this  case  were  or  were  not  levied 
as  duties  of  tonnage,  as  it  is  clear,  if  they 
were,  that  the  judgment  of  the  state  court 
must  be  reversed. 

Taxes  levied  by  a  state  upon  ships  and  ves- 
sels owned  by  the  citizens  of  the  state  as  prop- 
erty, based  on  a  valuation  of  the  same  as  prop- 
erty, are  not  within  the  prohibition  of  the  Con- 
stitution, but  it  is  equally  clear  and  undeniable 
that  taxes  levied  by  a  state  upon  ships  and  ves- 
sels as  instruments  of  commerce  and  naviga- 
tion are  within  that  clause  of  the  instrument 
which  prohibits  the  states  from  levying  any 
duty  of  tonnage,  without  the  consent  of  Con- 
gress: and  it  makes  no  difference  whether  the 
ships  or  vessels  taxed  belong  to  the  citizens  of 
the  state  which  levies  the  tax  or  to  the  citizens 
*of  another  state,  as  tlie  prohibition  is  [*214 
general,  withdrawing  altogether  from  the 
states  the  power  to  lay  any  duty  of  tonnage 
under  any  circumstances,  without  the  consent 
of  Congress.  Oihhons  v.  Ogden,  9  Wheat.  202; 
Sin  not  V.  Davenport,  22  How.  238,  16  I^  ed. 
240:  Foster  v.  Darenport,  22  How.  245,  16  L. 
ed.  248 :  Perry  v.  Torrenre,  8  Ohio,  524. 

Annual  taxes  upon  property  in  ships  and 
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vessels  are  continually  laid,  and  their  validity 
wa*.  never  rloubted  or  called  in  question,  but  if 
*hd  states,  without  consent  of  Congress,  tax 
ships  or  vessels  as  instrunienta  of  commerce, 
by  a  tonnage  duty,  or  indirectly  by  imposing 
the  tax  upon  the  master  or  crew,  they  assume  a 
jurisdiction  which  they  do  not  possess,  as 
every  such  act  falls  directly  within  the  prohi- 
bition of  the  Constitution.  Passenger  Cases,  7 
How.  447,  481. 

Prior  to  the  adoption  of  the  Coni^titution  the 
states  attempted  to  regulate  commerce,  and 
tliey  also  levied  duties  on  imports  and  exportn 
and  duties  of  tonnage,  and  it  wa^  the  embar- 
rassments growing  out  of  sucli  regulations  and 
conflicting  obligations  which  mainly  KmI  to  the 
abandonment  of  the  Confederation  and  to  the 
more  perfect  union  under  the  prc?»ent  Consti- 
tution. 

Congress  possesses  the  power  to  regulate 
conmierce  with  foreign  nations  and  among  the 
several  states  and  it  is  well -sett  led  law  that 
the  word  "commerce,"  as  used  in  the  Constitu- 
tion, comprehends  navigation  and  that  it  ex- 
tends to  every  species  of  conmiercial  inter- 
course between  the  United  States  and  foreign 
nations  and  to  all  commerce  in  the  several 
states,  except  such  as  is  completely  internal 
and  which  does  not  extend  to  or  affect  other 
states.    Oihhons  v.  Ogden,  9  Wheat.  193. 

Authority  is  also  conferred  upon  Congress  to 
Jay  and  collect  taxes,  but  this  grant  does  not 
RUpersede  the  power  of  the  states  to  tax  for  the 
support  of  their  own  governments,  nor  is  the 
exercise  of  that  power  by  the  states,  unless  it 
extends  to  objects  prohibited  by  the  Constitu- 
tion, an  exercise  of  anv  portion  of  the  power 
that  is  granted  to  the  tnited  States. 
215*]  *  Whether  the  act  of  laying  and  col- 
leeting  taxes,  duties,  imposts  and  excises  was  a 
branch  of  the  taxing  power  or  of  the  power  to 
regulate  commerce,  was  directly  tmder  consid- 
eration in  the  case  last  cited;  and  it  was  con- 
clusively settled  that  the  exercise  of  such  a 
power  must  be  claissed  with  the  power  to  levy 
taxes.  Had  the  Constitution,  therefore,  con- 
tained no  prohibition,  it  is  quite  clear  that  it 
would  have  been  competent  for  the  states  to 
levy  duties  on  imports,  exports,  or  tonnage,  as 
they  had  done  under  the  Confederation. 

Tonnage  duties  are  as  much  taxes  as  duties 
on  imports  or  exports,  and  the  prohibition  of 
the  Constitution  extends  as  fully  to  such 
duties  if  levied  by  the  states  as  to  duties  on 
imp<»rta  or  exports,  and  for  reasons  quite  as 
strong  as  those  which  induced  the  framers  of 
the  Constitution  to  withdraw  imports  and  ex- 
ports from  state  taxation.  Measures,  however, 
scarcely  distinguishable  from  each  other  may 
flow  from  distinct  grants  of  power,  as,  for  ex- 
ample. Congress  does  not  posM'ss  the  power  to 
regulate  the  purely  internal  commerce  of  the 
states,  but  Congress  may  enroll  and  license 
ships  and  vessels  to  sail  from  one  port  to 
another  in  the  same  state;  and  it  is  clear  that 
such  ships  and  vessels  are  deemed  ships  and 
vo«.scls  of  the  United  States,  and  that  as  such 
thoy  are  entitled  to  the  priveleges  of  ships  and 
vessc'ls  emploved  in  the  coasting  trade.  1  Stat, 
at  L.  287,  30.5;  3  Kent.  Com.  ( llth  ed.)  203. 

Ships  and  vessels  enrolled  and  licensed  imder 
that  act  are  authorized  to  carrv  on  the  coasting 
trade,  as  the  act  contains  a  positive  enactment 
that  the  ships  and  vessels  it  describes,  and  no 
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others,  shall  be  deemed  ships  and  vessels  of  the 
United  States  entitled  to  the  privileges  of  ships 
and  vessels  employed  in  the  trade  therein  ae- 
scribed.    Gibbons  v.  Ogden,  0  >\Tieat.  212, 

Evidently  the  word  ''license*'  as  used  in  that 
act,  as  the  court  say  in  that  case,  means  per- 
mission or  authority,  and  it  is  equally  clear 
that  a  license  to  do  any  particular  thing  is  a 
permission  or  authority  to  do  that  thing,  and 
if  granted  by  a  person  having  power  to  grant 
it,  that  it  transfers  to  the  grantee  the  right  to 
do  whatever  it  purports  to  authorize. 

'Unquestionably,  the  power  to  regu-  [*216 
late  commerce  includes  navigation  as  well  as 
traffic  in  its  ordinary  signification,  and  em- 
braces ships  and  vess«'ls  as  the  instruments  of 
intercourse  and  trade  as  well  as  the  otficers 
and  seamen  employed  in  their  navigation. 
Broicn  v.  Margland,  12  Wheat.  445:  .Vc<r  York 
v.  Mihi,  11  Pet.  134;  People  v.  Brooks,  4  IVn. 
470;  Stcamhoal  Co.  v.  LWin^nion,  3  Cow.  743. 

Steamboats,  as  well  as  sailing  ships  and  ves- 
sels, arc  required  to  be  enrolled  and  lic«»nsed 
for  the  coasting  trade,  and  the  rec«»rd  kIiows 
that  all  the  steamlmats  taxed  in  this  case  had 
conformed  to  all  the.  regulations  of  Congress  in 
that  regard ;  that  they  were  duly  enrolled  and 
licenseil  for  the  coasting  trade  and  were  en- 
gajred  in  the  transportation  of  passengers  anid 
freight  within  the  limits  of  the  state.  u]H>n 
H'aters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden. 

Tonnage  duti(>s,  to  a  greater  or  less  extent, 
have  been  imposed  by  Congress  ever  since  the 
Federal  government  was  orgiinized.  under  the 
Constitution,  to  the  present  time.  Tliey  have 
usually  been  exacted  when  the  ship  or  vessel 
entereJl  the  port,  and  have  been  collected  in  a 
manner  not  substantially  different  from  that 
prescribed  in  the  act  of  the  state  legislature 
under  consideration.  Undisputed  authority 
exists  in  Congress  to  impose  such  duties,  and  it 
is  not  pretended  that  any  consent  has  e\'pr 
been  given  by  Congress  to  the  state  to  exerci-^e 
any  such  jxiwer. 

if  the  tax  levied  is  a  duty  of  tonnage,  It  ia 
conceded  that  it  is  illegal,  and  it  is  difficult  to 
s<*e  how  the  concession  could  be  avoidetl.  as  the 
M'ohibifion  is  exjiress.  but  the  attempt  is  ninde 
o  show  that  the  legislature  in  enacting  the  law 
imposing  the  tax.  merely  referred  to  the  regis- 
tered tonnage  of  the  steamboats  "as  a  way  or 
mode  to  determine  and  ascertain  the  tax  to  be 
assesse<l  on  the  steambotits.  and  to  furnish  a 
rule  or  rate  to  govern  the  assessors  in  the 
l>er  forma  nee  of  their  duties." 

Suppose  that   could   t»e   admitted,   it  would 
not  have  much  •tendency  to  strengthen  [*1t\*t 
the  argument  for  the  defendant,  as  the   sn^- 
gestion    concedes,    what    is   obvious    from     the 
sche<lule.  that  the  taxes  are  levied  without  any 
regard  to  the  value  of  the  steamboats.    But  the 
proposition  involved  in  the  suggestion  cannot 
1»e  admitte<l.  as  by  the  very  terms  of  the   act, 
the  tax  is  levied  on  the  steamboats  wholly    ir- 
respective of  the  value  of  the  vessels  as  prop- 
erty, and  solely  and  exclusively  on  the    b«iAis 
of  their  cubic  contents  as  ascertaincnl  by    the 
rules  of  admeasurement  and  computation    pre- 
serilKHl  by  the  act  of  Congress. 

By  the  terms  of  the  law  the  taxation  pre- 
scribed is  **at  the  rate  of  one  dollar  per  ton 
of  the  regis(ere<l  tonnage  thereor*  and  the  fKHh 
section  of  the  act  provides  that  the  fax    ool- 
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lector  must,  each  year,  demand  of  the  person  in 
charge  of  the  steamboat  whether  the  taxes  have 
been  paid,  and  if  the  person  in  charge  fails  to 
produce  a  receipt  therefor  by  a  tax  collector, 
authorized  to  collect  such  taxes,  the  collector 
having  the  list  must  at  once  proceed  to  assess 
the  same,  and  if  the  tax  is  not  paid  on  demand 
he  must  seize  such  steamboat,  etc.,  and  after 
twenty  days'  notice,  as  therein  prescribed,  shall 
sell  the  same,  or  so  much  thereof  as  will  pay 
the  taxes  and  expenses  for  keeping  and  costs. 
Sess.  Acts  1806,  pp.  7,  31. 

Legislative  enactments,  where  the  language 
it  unambiguous,  cannot  be  changed  by  con- 
struction, nor  can  the  language  be  divested  of 
its  plain  and  obvious  meaning.  Taxes  levied 
under  an  enactment  which  directs  that  a  tax 
shall  be  imposed  on  steamboats  at  the  rate  of 
|1  per  ton  of  the  registered  tonnage  thereof, 
and  that  the  same  shall  be  assessed  and  col- 
lected at  the  port  where  such  steamboats  are 
registered,  cannot,  in  the  judgment  of  this 
court,  be  held  to  be  a  tax  on  the  steambont  as 
property.  On  the  contrary,  the  tax  is  just  what 
the  lan^age  imports,  a  duty  of  tonnage,  which 
i«  made  even  plainer  when  it  comes  to  be  con- 
sidered that  the  steamboats  are  not  to  be  taxed 
at  all  unless  they  are  *'plying  in  the  navigable 
waters  of  the  state"  showing  to  a  demonstra- 
tion that  it  as  instruments  of  commerce,  and 
218*]  *not  as  property  that  they  are  required 
to  contribute  to  the  revenues  of  the  state. 

Such  a  provision  is  much  more  clearly  with- 
in the  pronibition  in  question  than  the  one  in- 
volved m  a  recent  case  decided  by  this  court,  in 
which  it  was  held  that  a  statute  of  a  state 
enacting  that  the  wardens  of  a  port  were  en- 
titled to  demand  and  receive,  in  addition  to 
other  fees,  the  sum  of  $5  for  every  vessel  arriv- 
ing at  the  port,  whether  called  on  to  perform 
any  service  or  not,  was  both  a  regulation  of 
ronimerce  and  a  duty  of  tonnage,  and  that  as 
such  it  was  unconstitutional  and  void.  Steam- 
ship Co,  V.  Port  Wardens,  6  Wall.  34,  18  L.  ed. 
750. 

S|)eaking  of  the  same  prohibition,  the  Chief 
Justice  said  in  that  case  that  those  words,  in 
their  most  obvious  and  general  sense,  describe 
a  duty  proportioned  to  the  tonnage  of  the  ves- 
sel— a  certain  rate  on  each  ton — which  is  exact- 
ly what  is  directed  by  the  provision  in  the  tax 
act  before  the  court,  but  he  added  that  it  seems 
plain,  if  the  Constitution  be  taken  in  that  re- 
stricted sense,  it  would  not  fully  accomplish 
the  intent  of  the  frnmers,  as  the  prohibition 
upon  the  states  against  levying  duties  on  im- 
ports or  exports  would  be  ineffectual  if  it  did 
not  also  extend  to  duties  on  the  ships  which 
serve  as  the  vehicles  of  conveyance,  which  was, 
doubtless,  intended  by  the  prohibition  of  any 
duty  of  tonnage.  "It  was  not  only  a  pro  rata 
tax  which  was  prohibited,  but  any  duty  on  the 
ship,  whether  a  fixed  sum  upon  Hs  whole  ton- 
nage, or  a  sum  to  be  ascertained  by  comparing 
the  amount  of  tonnage  with  the  rate  of  duty." 

Assume  the  rule  to  be  as  there  laid  down  and 
all  must  agree  that  "the  levy  of  the  tax  in 
question  is  expressly  prohibited,  as  the  sched- 
ule shows  that  it  is  exactly  proportionp<l  to  the 
registered  tonnage  of  the  steamboats  plying  in 
the  navigable  waters  of  the  state." 

Strong  as  the  language  of  the  Chief  Justice 
is  in  that  case,  it  is  no  sUonger  than  the  lan- 
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guage  employed  by  the  supreme  court  of  the 
state  to  which  this  writ  of  error  was  addressed 
in  the  ease  of  Sheffield  ▼.  Parsons,  3  Stew.  &  P. 
304,  in  which  the  court  in  effect  *say8  [*219 
that  no  tax,  custom  or  toll  can  be  levied  "on 
the  tonnage  of  any  vessel  without  the  consent 
of  Congress,  for  any  purpose."  Precisely  the 
same  rule  was  applied  by  that  court  to  vessels 
duly  enrolled  and  licensed  for  the  coasting 
trade,  and  which  were  exclusively  engaged  in 
the  towage  and  lighterage  business  in  the  bay 
and  harbor  of  Mobile,  carrying  passengers  and 
freight  between  the  city  and  vessels  at  the 
anchorage  below  the  bar.  Lott  v.  Morgan,  41 
Ala.  250. 

Some  stress  was  laid  in  that  cn.se  upon  the 
circumstances  that  the  vessels  taxed  were  en- 
gaged in  transporting  cargoes  to  and  from  ves- 
sels engaged  in  foreign  commerce,  bound  to  that 
port,  but  it  is  quite  clear  that  that  circum- 
stance is  entitled  to  no  weight,  as  the  prohibi- 
tion extends  to  all  ships  and  vessels  entitled 
to  the  privileges  of  ships  and  vessels  employed 
in  the  coasting  trade,  whether  employed*  in 
commercial  intercourse  between  ports  in  differ- 
ent states  or  between  different  ports  in  the 
same  state.  People  v.  S.  d  H.  R.  Co.  15  Wend. 
131;  Steamboat  Co.  v.  Livingston,  3  Cow.  743. 

Formerly  harbor-masters,  at  the  Port  of 
Charleston,  by  an  ordinance  of  that  city,  might 
exact  one  cent  per  ton,  once  in  every  three 
months,  of  every  steam-packet  or  other  vessel 
from  certain  adjoining  states  trading  steadily 
there  and  performing  regular  successive  voy- 
ages to  that  port,  but  when  the  question  came 
to  be  presented  to  the  court  of  errors  of  that 
state,  the  judges  unanimously  held  that  the 
exaction  was  a  duty  of  tonnage,  and  that,  as 
such,  the  provision  was  unconstitutional  and 
void.    Alexander  t.  Railroad,  3  Strob.  698. 

Taxes  in  aid  of  the  inspection  laws  of  a 
state,  under  special  circumstances,  have  been 
upheld  as  necessary  to  promote  the  interests  of 
commerce  and  the  security  of  navigation. 
CooUy  V.  Port  Wardens,  12  How.  314. 

Jjaws  of  that  character  are  upheld  as  con- 
templating benefits  and  advantages  to  com- 
merce and  navigation,  and  as  altogether  dis- 
tinct from  imposts  and  duties  on  imports  and 
exports  and  auties  of  tonnage.  Usage,  it  is 
said,  has  sanctioned  *such  laws  where  [*220 
Congress  has  not  legislated,  but  it  is  clear  that 
such  laws  bear  no  relation  to  the  act  in  ques- 
tion, as  the  act  under  consideration  is  emphatic- 
ally an  act  to  raise  revenue  to  replenish  the 
treasury  of  the  state  and  for  no  other  purpose, 
and  does  not  contemplate  any  beneficial  service 
for  the  steamboats  or  other  vwsels  subject(»d  to 
taxation. 

Beyond  question  the  act  is  an  act  to  raise 
revenue  without  any  corresponding  or  equiva- 
lent benefit  or  advantage  to  the  vessels  taxe<l 
or  to  the  ship-owners  and,  consequently,  it  can- 
not be  upheld  by  virtue  of  the  rules  applied  in 
the  construction  of  laws  regulating  pilot  dues 
and  port  charges.  State  v.  Charleston,  4  Rich. 
286:  Benedict  v.  Vanderhilt,  1  Rob.  N.  Y.  200. 

Attempt  was  made  in  the  case  of  Alexander 
V.  Railroad,  supra,  to  show  that  the  form  of 
levying  the  tax  was  simply  a  mode  of  assoss- 
ing  the  vessels  as  property,  but  the  argument 
did  not  prevnil.  nor  can  it  in  this  case,  as  the 
amount  of  the  tax  is  measured  by  the  tonnage 
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of  the  steamboats,  and  not  by  their  value  as 
property. 

Reference  is  made  to  the  case  of  The  Union 
Towboat  Co,  V.  Bordelon,  7  La.  Ann.  195,  as  as- 
serting the  opposite  rule,  but  the  court  is  of  a 
different  opinion,  as  the  tax  in  that  case  was 
levied,  not  upon  the  boat  but  upon  the  capital 
of  the  company  owning  the  boat,  and  the  court 
in  delivering  their  opinion  say  the  capital  of 
the  company  is  property,  and  the  Constitution 
of  the  state  requires  an  equal  and  uniform  tax 
to  be  imposed  upon  it  with  the  other  property 
of  the  state  for  the  support  of  government. 

For  these  reasons  the  court  is  of  opinion  that 
the  state  law  levying  the  taxes  in  this  case  is 
unconstitutional  and  void,  that  the  judgment 
of  the  state  court  is  erroneous,  and  that  it 
must  be  reversed,  and  having  come  to  that 
conclusion  the  court  does  not  find  it  necessary 
to  determine  the  other  question. 

Judgment  rerera^d,  icith  coats,  and  the  cause 
remanded  for  further  proceedings  in  conform- 
ity to  the  opinion  of  the  court. 


THE  MOBILE  TRADE  COMPANY,  Plff,  in 

Err,, 

V. 

ELISHA  B.  LOTT. 

(See  S.  C.  **  State  Ton  nape  Tax  Cases/*  12  Wall. 

Tn  226). 

States  cannot  levy  a  duty  of  tonnage  on  vessels 
— extent  of  prohibition. 

PreoedlDK  case  of  Cox  v.  Lott.  followed. 
The  states  cannot  levy  a  duty  of  tonnage  on  ships 
or  vessels. 

The  prohibition  extends  to  ships  or  vesnels  em- 

?iIoyed  in  commerce  1)etween  ports,  and  places  in 
he  same  state. 

[No.  147.] 

Argued  Apr.  U,  ISll,    Decided  Oct,  SO,  IStJ. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama. 

The  bill  in  this  case  was  filed  in  a  chancery 
court  of  the  county  of  Mobile,  Alabama,  by  the 
plaintiff  in  error,  for  an  injunction  against  the 
collection  of  certain  taxes.  A  decree  having 
been  entered  in  favor  of  the  complainant,  the 
respondent  took  an  appeal  to  the  supreme  court 
of  the  state,  by  which  the  said  decree  was  re- 
versed. Whereupon  the  complainant  sued  out 
this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

For  abstract  of  arguments  upon  this  case, 
see  the  case  preceding,  with  wnich  this  case 
was  argued. 

Messrs.  P.  Hamilton  and  J*  A.  Camp- 
bell for  plaintiff  in  error. 

Mr.  P.  Pliillipa  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Much  discussion  of  the  questions  involved  in 
this  record  will  not  be  required,  as  they  are 
substantially  the  same  as  those  presented  in  the 
preceding  case,  which  have  already  been  fully 
considered  and  definitely  decided. 

Submitted,  as  the  case  was,  in  the  court  be- 
low, on  a  demurrer  to  the  hill  of  complaint, 
and  on  the  answer  of  the  respondent,  it  will 
be  necessary  to  refer  to  the  pleadings  to  as- 
certain the  naturo  of  the  controvorsy.  by 
which  it  appear)!  that  the  complainantn  are 
a  corporation,  created  by  the  legislature  of 
tho  <itute  of  AlulNinm.  having  their  place  of 
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business  at  Mobile,  in  that  state;  that  thev 
were  the  owners  of  twelve  steamboats,  as  al- 
\eged  in  the  bill  of  complaint,  filed  by  them 
on  the  12th  of  October,  1867,  in  the  chancery 
court  for  that  county,  and  that  the  respondent 
is  the  collector  of  taxes  for  that  eounty,  and 
a  resident  of  the  city  of  Mobile. 

Coming  to  the  merits,  the  complainants  al- 
lege that  the  respondent,  as  such  collector, 
pretends  and  insists  that  they  are  liable  un- 
der the  laws  of  the  state  to  pay  a  state  tax 
of  $1  per  ton  of  the  registered  tonnage  of  the 
said  several  steamboats,  without  any  regard 
to  their  value  as  property;  that  he  also 
claims  that  he,  as  such  collector,  is  author- 
ized by  law  to  collect  that  amount  of  the 
complainants,  and  also  another  sum  eaual  to 
seventy-five  per  cent  of  the  state  tax,  for  the 
county,  and  also  another  sum,  equal  to  twen- 
ty-five per  cent  of  the  state  tax,  as  a  school 
tax,  making  in  all  a  tax  of  $2  per  ton  of  the 
registered  tonnage  of  the  said  several  steam- 
boats, exclusive  of  the  fees  of  the  collector 
and  assessor,  amounting  to  $1.50  on  each  of 
the  said  steamboats.  All  of  the  taxes  in  con- 
tvoversv  in  this  case  were  levied  bv  virtue  of 

ft  » 

an   act   of  the  legislature  approved   Fehruarv 
19,   1867,  entitled  "An  Act  to  Establish  Revc- 
mie  I-.aws  for  the  State."  and   it   is  concdlM 
that  the  provisions,  so  far  as  respects  this  con- 
troversv,    are    the    same    as    the    act    under 
which   the   taxes   were   'levied    in    the    ['222 
preceding  case.     8es:*.  Acts  1867,  p.  645;  Rev. 
Code,    lH<i7,   p.    169,   art.    11.    §    4.34.   par.    11. 
Bills  of  the  taxes,  it  is  alleged,  were  rendered 
to  the  complainants,  but   it  is  not   necessary 
to  enter  into  these  details,  except  to  say  that 
the  taxes  were  levied  in  the  same  form  as  in 
the  preceding  case,  and   the  complainants  al- 
lege   that   the    respondent    claims    that    he    is 
authorized,    in    case    they    refuse    to   pay    the 
taxes,  to  seize  the  respective  steamboats,  and 
that   he  nwy  proceed,  after  twenty  days'   no- 
tice, to  sell  the  same,  or  as  much  thereof  ah 
will  pay  the  taxes,  expenses  and  costs.     They, 
the    complainants,    deny    the    legality    of    the 
taxes  and  allege  that  the  respondent,  as  such 
collector,   threatens   to   seize   the   said   Meain- 
boats  and  to  proceed  to  sell  the  same  to  pay 
the  taxes,  expenses  and  costs,  which,  they   in- 
sist,   would    be    contrary    to    equity.       Bein^i 
without    any  remedy  at    law,  as  they    allege, 
they  ask  the  interposition  of  a  court  of  equity, 
and  allege  that  the  taxes  are  illegal  upon  two 
grounds,  which  are  as  follows: 

1.  That  the  tax  is  a  duty  of  tonnage,  levlod 
in  violation  of  the  10th  section  of  the  1st  arti- 
cle of  the  Constitution,  and  in  support  of 
that  allegation  they  allege  that  all  the  stoiini- 
boats.  at  the  time  the  taxes  were  levied,  ^vere. 
and  that  they  still  are,  duly  enrolled  and  re^i- 
larly  licensed  to  engage  in  the  coasting  trjiilr 
under  and  in  pursuance  of  the  revenue  laws  of 
the  United  States,  and  that  all  the  duties  im- 
posed upon  the  steamboats  by  the  laws  of  th<» 
United  States  have  lieen  paid  and  dischorfjtni. 

2.  That  the  law  of  the  state  levyinjr  the 
taxes  is  in  violation  of  the  act  of  Con^rt^H-^ 
passed  to  enable  the  people  of  Alabama  terri- 
tory to  form  a  Constitution  and  state  govern- 
ment, and  for  the  admission  of  the  same  into 
the  l^nion,  and  of  the  ordinance  passed  by  tho 
people  of  the  territory  accepting  that  provi- 
sion. .3  Stat,  at  T..  402.  Wlierefore  they  pray 
for    process   and    f«»r   an    injunction.      l*r€>oe!« 
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was  issued  and  served,  and  the  respondent  ap- 
peared and  filed  an  answer,  setting  up  the 
validity  of  the  taxes  and  alleging  that  the 
tAxes  were  not  intended  to  be  a  tonnage  duty, 
223*]  but  simply  and  only  a  tax  on  *the  per- 
gonal prbperty  held  by  the  complainants.  He 
rise  demurred  to  the  bill  of  complaint,  insist- 
ing that  nothing  alleged  and  cnai*ged  there- 
in was  sufficient  to  require  a  further  answer. 
P'ior  to  the  filing  of  the  answer  the  chancellor 
glinted  a  temporary  injunction,  and  the 
cfluf^  having  b(^n  subsequently  submitted  to 
the  court  on  bill  and  answer,  the  chancellor 
entered  a  decree  making  the  injunction  per- 
petual, and  the  respondent  appealed  to  the 
supreme  court  of  the  state,  where  the  injunc- 
tion was  dissolved  and  the  bill  of  complaint 
was  dismissed.  Dissatisfied  with  that  decree, 
the  complainants  sued  out  a  writ  of  error  and 
removed   the  cause  into  this  court. 

Different  remedies  are  accorded  to  a  com- 
plaining party  in  different  jurisdictions  for 
grievances  such  as  the  one  set  forth  in  the  bill 
of  complaint  before  the  court.  Usually  pre- 
ventive remedies  are  discountenanced  as  em- 
harrnssing  to  the  just  operations  of  the  gov- 
ernment, and  the  party  taxed  is  required  to 
pay  the  tax  and  sook  redress  in  an  action  of  as- 
<iurnpsit  against  the  collector  for  money  had 
and  received.  Decided  cases  may  also  be  referred 
to  wlier^  it  is  held  that  trespass  will  lie  against 
the  assessor,  if  it  appear  that  the  whole  tax 
was  levied  without  authority,  as  in  that  state 
of  the  case  it  is  held  that  the  assessor  had  no 
jurisdiction  of  the  subject-matter.  Preventive 
remedies,  however,  are  accorded  in  some  of 
the  states,  and  in  cases  brought  here  by  writ 
of  error  under  the  25th  section  of  the  judiciary 
act,  if  no  objection  was  taken  in  the  court  be- 
low to  the  form  of  the  remedy  employed,  and 
none  is  taken  in  this  court,  it  may  safely  be  as- 
sumed that  the  proceeding  adopted  was  re- 
garded in  the  court  below  as  an  appropriate 
remedy  for  the  alleged  grievance.  Doubts  up- 
on that  subject  cannot  be  entertained  in  this 
caw,  as  the  record  shows  that  both  courts 
heard  and  determined  the  case  upon  the  merits, 
nnd  all  parties  conceded  throughout  the  litiga- 
tion that  the  complainants  were  entitled  to  the 
relief  prayed  in  the  bill  of  complaint,  if  the 
taxes  were  illegal,  and  the  law  levying  the  same 
was  unconstitutional  and  void. 
224* J  'Power  to  tax  for  the  support  of  the 
Htate  governments  exists  in  the  states  independ- 
ently of  the  Federal  government,  and  it  may 
well  be  admitted  that  where  there  is  no  ces- 
sion of  jurisdiction  for  the  purposes  specified 
in  the  Constitution,  and  no  restraining  com- 
pact between  the  states  and  the  Federal  govern- 
ment, the  power  in  the  states  to  tax  reaches  all 
the  property  within  the  state  which  is  not  prop- 
erly denominated  the  instruments  or  means  of 
the  Federal  government,  yathan  y.  Loulnianaj 
8  How.  82;  McCulloch  v.  Maryland,  4  Wheat. 
429;  Boc.  for  Savings  v.  Coite,  6  Wall.  604,  18 
L.  ed.  901 ;  Brown  v.  Maryland^  12  Wheat.  448; 
Weston  V.  Charleaiofi,  2  Pet.  467. 

(kincode  all  that  and  still  the  court  is  of  the 
opinion  that  the  tax  in  this  case  is  a  duty  of 
tonnage,  and  that  the  law  imposing  it  is  plainly 
imconHtitutional  and  void.  Taxes,  as  the  law 
provides,  must  be  assessed  by  the  assessor  in 
each  county  on  and  from  tlie  following  sub- 
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jects  and  at  the  following  rates,  to  wit:  "On 
all  steamboats,  etc,  plying  in  the  navigable 
waters  of  the  state,  at  the  rate  of  one  dollar  per 
ton  of  the  registered  tonnage  thereof,"  which 
must  be  ass^sed  and  collected  at  the  port 
where  such  steamboats  are  registered,  etc.  Kev. 
Code,  169.  Copied  as  the  provision  is  from  the 
enactment  of  the  previous  year,  it  is  obvious 
that  it  must  receive  the  same  construction,  and 
as  the  tax  is  one  dollar  per  ton  it  is  too  plain 
for  argument  that  the  amount  of  the  tax  de- 
pends upon  the  carrying  capacity  of  the  steam- 
boat, and  not  upon  her  value  as  property,  as 
the  experience  of  everyone  shows  that  a  small 
steamer,  new  and  well  built,  may  be  of  much 
greater  value  than  a  lar^e  one.  badly  built  or  in 
need  of  extensive  repairs.  Separate  lists  are 
made  for  the  county  and  school  taxes,  but  the 
two  combined  aimount  exactly  to  $1  per  ton, 
as  in  the  levy  for  the  state  tax,  and  the  court 
is  of  the  opinion  that  the  case  falls  within  the 
same  rule  as  the  case  just  decided. 

Evidently  the  word  ''tonnage"  in  commercial 
designation  means  the  number  of  tons  burden 
the  ship  or  vessel  will  •c.irrv,  as  esti-  [*225 
mated  and  ascertained  by  tne  oflicial  admeas- 
urement and  computation  prescribed  by  the 
public  authority.  Regulations  upon  the  sub- 
ject are  enacted  by  Parliament  in  the  parent 
country  and  by  Congress  in  this  country,  as 
appears  by  several  acts  of  Congress.  1  Stat, 
at  L.  305;  13  Stat,  at  L.  444.  Tonnage,  says 
a  writer  of  experience,  has  long  been  an  offi- 
cial term  intended  originally  to  express  the 
burden  that  a  ship  would  carry,  in  order  that 
the  various  dues  and  customs  which  are  levied 
upon  shipping  might  be  levied  according  to  the 
size  of  the  vessel,  or  rather  in  proportion  to 
her  capability  of  earryirig  burden.  Hence  the 
term,  as  applied  to  a  ship,  has  become  almost 
synonymous  with  that  of  size.  Homan.  Com. 
and  Nav.  Tonnage.  Apply  that  interpretation 
to  the  word  **tonnage  as  used  in  the  tax 
act  under  consideration,  and  it  is  as  clear  as 
anything  can  be  in  legislation  that  the  tax 
imposed  by  that  provision  is  a  tonnage  tax,,  or 
duty  of  tonnage,  as  the  phrase  is  in  the  Con- 
stitution. 

State  authority  to  tax  ships  and  vessels,  it  fai 
supposed  by  the  respondent,  extends  to  all  cases 
where  the  ship  or  vessel  is  not  employed  in  for- 
eign commerce  or  in  commerce  between  ports 
or  places  in  different  states.  He  concedes  that 
the  states  cannot  levy  a  duty  of  tonnage  on 
ships  or  vessels  if  the  ship  or  vessel  is  em- 
ployed in  foreign  commerce  or  in  commerce 
*'among  the  states,"  but  he  denies  that  the  pro- 
hibition extends  to  ships  or  vessels  employed 
in  commerce  between  pworts  and  places  in  the 
same  state,  and  that  is  the  leading  error  in  the 
opinion  of  the  supreme  court  of  the  state. 
Founded  upon  that  mistake  the  proposition  is 
that  all  taxes  are  taxes  on  property,  although 
levied  on  ships  and  vessels  duly  enrolled  and 
licensed,  if  the  ship  or  vessel  is  not  employed 
in  foreign  commerce  or  in  commerce  among  the 
states. 

Ships  or  vessels  of  ten  or  more  tons  burden 
duly  enrolled  and  licensed,  if  engaged  in  com- 
merce on  waters  which  are  navigable  by  such 
ves^ls  from  the  sea,  are  ships  and  vessels  of 
the  United  States  entitled  to  the  privileges  se- 
cured to  *such  vessels  by  the  act  for  en-  [*226 
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rolling  or  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade.  1  Stat,  at  L. 
206,  287. 

Such  a  rule  as  that  assumed  by  the  respond- 
ent would  incorporate  into  the  Constitution  an 
exception  which  it  does  not  contain.  Had  the 
prohibition  in  terms  applied  only  to  ships  and 
vessels  employed  in  foreign  commerce  or  in 
commerce  nmong  the  states,  his  construction 
would  be  right,  but  courts  of  justice  cannot  add 
any  new  provision  to  the  fundamental  law  and, 
if  not,  it  seems  clear  to  a  demonstration  that 
the  construction  assumed  by  the  respondent  is 
erroneous. 

The  decree  of  the  Supreme  Court  of  the  State 
is  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  to  the  opinion  of 
this  court. 


104»J    •THE  HOWARD  FIRE  INSURANCE 
COMPANY,   Plff.   in  Err., 

THE    NORWICH    &    NEW    YORK    TRANS- 
PORTATION COMPANY. 

(See  S.  C.  12  Wall.  104-201.) 
Turo  causes  of  loss  of  property  insured — dis- 
crimination —  efficient  cause  —  liability  for 
loss. 

In  case  of  the  concurrence  of  two  causes  of  loss, 
one  at  the  risk  of  the  assured  and  the  other  in- 
sured against,  if  the  damage  by  the  perils  respect- 
ively can  be  discriminated,  each  party  must  Dear 
his  proportion. 

>\  here  the  damage  by  each  cause  of  loss  cannot 
be  distinguished,  the  party  responsible  for  the  pre- 
dominsting  efncient  cause,  or  that  by  which  the 
operation  of  the  other  Is  dlrectlv  occasioned,  as 
1)elng  merely  mcldental  to  it.  Is  liable  to  bear  the 
loss. 

When  an  efUcIent  cause  nearest  the  loss  is  the 
peril  expressly  Insured  against,  the  insurer  is  not 
to  be  relieved  from  responslbilltv  by  hia  showing 
that  the  property  was  brought  within  that  peril  by 
a  cause  not  mentioned  In  the  contract. 

[No.  130.] 
Argued  Apr.  5,  1S71.     Decided  Nov.  6,  1871, 

IX  ERROR  to  the  Circuit  Court  of  the  Unit- 
.   ed  States  for  the  District  of  Connecticut. 

Suit  was  brought  in  the  superior  court  in 
New  London  county,  Connecticut,  by  the  de- 
fendant in  error,  to  recover  upon  a  contract  of 
in:^urance.  Upon  petition  of  the  defendant, 
the  cause  was  removed  to  the  court  below. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs,  James  C*  Carter  and  Ctoorse 
Pratt  for  plaintiff  in  error. 

Messrs,  James  A.  HoTey  and  Jeremlak 
Halsey  for  defendant  in  error. 

Mr.  Justice  Stroac  delivered  the  opinion  of 
the  court: 

Mr.  Phillips,  in  his  Treatise  on  the  Law  of 
Insurance,  lays  down  two  rules  respecting  the 
concurrence  of  different  causes  of  loss,  which 
the  plaintiffs  in  error  contend  should  be  ap- 
plied to  this  case,  and  which,  if  applied,  they 
insist  must  lead  to  a  reversal  of  the  judgment 
in  the  court  below.  1  Phil.  Ins.  |S  1136,  1137. 
The  first  of  these  is: 

"In  case  of  the  concurrence  of  two  causes  of 
loss,  one  at  the  risk  of  the  assured,  and  the 
other  insured  against,  or  one  insured  against 
by  A,  and  the  other  by  B,  if  the  damage  by 
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the  perils  respectively  can   be  discriminated, 
each  party  must  bear  his  proportion." 

*The  second  is :  [•lOT 

"Where  different  parties,  whether  the  as- 
sured and  the  underwriter,  or  diffei-ent  under- 
writers, are  responsible  for  different  causes  of 
loss,  and  the  damage  by  each  cannot  be  dis- 
tinguished, the  party  responsibile  for  the  pre- 
dominating efficient  cause,  or  that  by  which  the 
operation  of  the  other  is  directly  occasioned,  as 
beiuff  merely  incidental  to  it,  is  liable  to  bear 
the  loss." 

Phil.  Ins.  vol.  1,  H   1136,  1137. 

These  propositions  may  be  accepted  as  cor- 
rect statements  of  the  law,  and  the  question  be- 
fore us  is,  whether  the  circuit  court,  in  giv- 
ing judgment  for  the  assured,  failed  to  apply 
them  rightly  to  the  facts  >>f  the  case. 

The  plaintiffs  in  error  insured  for  the  de- 
fendants the  steamer  Norwich,  against  fire, 
and  the  policy  was  in  force  when  the  loss  oc- 
curred. It  covered  the  steamer,  her  hull,  boil- 
ers, machinery,  tadde,  furniture,  apparel,  etc., 
whether  stationary  or  movable,  whether  the 
boat  should  be  running  or  not  running,  and  in- 
sured thereon  $5,000  against  all  such  loss  or 
damage,  not  exceeding  the  sum  insured,  as 
should  happen  to  the  property  by  fire,  other 
than  fire  happening  by  means  of  any  invasion, 
insurrection,  riot,  or  civil  commotion,  or  of 
any  military  or  usurped  power.  Thus,  loss 
from  fire  happening  in  consequence  of  any  other 
cause  than  those  excepted,  was  covered  by  the 
policy.  The  insurers  took  the  risk  of  fires 
caused  by  lightning,  explosions,  and  collisions. 
Such  was  the  contract. 

The  circumstances  attending  the  loss,  as  ap- 
pears from  the  special  findings  of  the  court,  by 
which  the  case  was  tried  without  the  inter- 
vention of  a  jury,  were  substantially  these: 

While  on  one  of  her  regular  trips  from  Nor- 
wich to  New  York,  on  Long  Island  Sound,  the 
steamer  collided  with  a  schooner,  the  latter 
striking  her  on  her  port  side,  and  cutting  her 
hull  below  the  water  line,  iii  consequence  of 
which  she  immediately  and  rapidly  oegan  to 
fill  with  water.  Withm  ten  or  fifteen  minutes 
after  the  collision  the  water  reached  the  floor 
of  the  furnace,  and  the  steam  thereby  generat- 
ed blew  out  the  fire,  which  communicate  with 
the  woodwork  of  the  boat.  Her  upper  works 
and  her  combustible  freight  were  soon  envel- 
oped in  flames,  and  they  continued  to  bum  half 
or  three  quarters  of  an  hour,  when  she  grad- 
ually sunk  in  twenty  fathoms  of  water,  lieel- 
ing  over.  The  steamer  was  so  constructed  that 
her  main  deck  was  completely  housed  in  from 
stem  to  stem,  up  to  her  promenade  or  hurri- 
cane deck  above.  Her  freight  was  stowed  on 
the  main  deck,  and  her  cabin  and  state-rooms 
were  on  the  hurricane  detk.  From  the  effects 
of  the  collision  alone,  she  would  not  have  sunk 
beiow  her  promenade  deck,  but  would  have  re- 
mained there  suspended  in  the  water  and  would 
have  been  towed  to  a  place  of  safety,  when  she, 
her-  engines,  tackle,  and  furniture  could  have 
been  repaired  and  restored  to  their  condition 
prior  to  the  collision,  for  the  sum  of  $15,000, 
the  expense  of  towage  included.  The  sinking 
of  the  steamer  below  the  promenade  deck  was 
the  result  of  the  action  of  the  fire,  in  burring 
off  her  light  upper  works  and  housing,  thus 
liberating  her  freight,  allowing  much  of  it  to 
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drift  away,  whiiiehy  lier  floating  capacity  was 
greatly  refluciHl,  ho  that  she  sunk  to  the  bot- 
toin»  and  all  the  dtunage  which  nhe  sufTered  be- 
yond the  $15,000  above  named  as  chargeable  to 
the  collision  (amounting  to  $73,000)  including 
the  C09t  of  raising  the  boat,  was  the  natural 
and  neceftsaar}''  result  of  the  Are  and  of  the  fire 
only.  All  thc^e  are  found  as  facts  by  the  cir- 
cuit court. 

It  is  now  urged  on  behalf  of  the  plaintiffs  in 
error  the  findings  in  the  case  establish  that  the 
sinking  of  the  steamer,  wherein  consisted  prin- 
cipally the  loss,  or  that  part  of  it  in  excess  of 
$15,000  chargeable  to  the  collision,  was  the  re- 
sult of  two  concurrent  causes,  one  the  fire  and 
the  other  the  water  in  the  steamer's  hold,  let  in 
by  tlie  breach  made  by  the  collision.  As  the 
influx  of  the  water  was  the  direct  and  neces- 
sary consequence  of  the  collision,  it  is  argued 
that  the  collision  was  the  predominating  and, 
therefore,  the  proximate  cause  of  the  loss.  The 
Argument  overlooks  the  fact,  distinctly  found, 
that  the  damage  resulting  from  the  sinking  of 
the  ve)^>el  was  the  natural  and  necessary  result 
of  the  fire  only.  If  it  be  said  that  this  was  but 
in  inference  from  facts  previously  found,  it 
was  not  for  that  reason  necessarily  a  mere  legal 
conclusion.  But  we  need  not  rely  upon  this. 
Apart  from  that  finding,  the  othei*  findings,  un- 
questionably of  facts,  show  that  neither  the  col- 
198*  j  lision  nor  the  presence  of  water  in  •the 
8teamer*s  hold  was  the  predominating  efficient 
cause  of  her  going  to  the  bottom.  That  result 
required  the  agency  of  the  fire.  It  is  found  that 
the  water  would  not  have  caused  the  vessel  to 
sink  below  her  promenade  deck,  had  not  some 
otiier  cause  of  sinking  supervened.  It  would 
have  expended  its  force  at  that  point.  The  ef- 
fects of  the  fire  were  necessary  to  give  it  addi- 
tional efficiency.  The  fire  was,  therefore,  the 
efiicient.  predominating  cause,  as  well  as  near- 
est in  time  to  the  catastrophe,  which  not  only 
directly  contributed  to  all  the  damage  done, 
after  the  steamer  had  sunk  to  her  promenade 
deck,  but  enlarged  the  destructive  power  of  the 
water,  and  rendered  certain  the  submergence  of 
the  vessel.  This  plainly  appears,  if  we  suppose 
that  the  fire  had  occurred  on  the  day  after  the 
collision,  and  had  originated  from  some  other 
cause  than  the  collision  itself.  The  effects  of 
the  prior  disaster  would  then  have  been  com- 
plete. The  steamer  would  have  been  full  of 
water,  sunk  to  her  promenade  deck,  and  re-^ 
maining  thus  suspended,  would  have  been  towed 
to  a  place  of  safety  and  saved,  in  that  condition, 
to  her  owners,  except  for  the  new  injury.  But 
the  fire  occurring  on  the  next  day  destroying 
the  upper  works  and  the  housing*  thus  liber- 
ating the  light  freight  and  greatly  reducing 
the  floating  capacity  of  the  steamer,  would 
have  caused  her  to  sink  to  the  bottom  as  she 
did.  In  the  case  supposed,  the  water  would 
have  been  as  truly  a  concurrent  and  efficient 
caufie  of  the  steamer's  sinking  as  it  was  in  the 
case  now  in  band.  It  would  have  operated  in 
precisely  the  same  manner,  remaining  dormant 
until  given  new  activity.  But  could  there  have 
been  any  hesitation  in  that  case  in  determining 
which  was  the  proximate,  the  efiicient,  predom- 
iimting  cause  of  the  sinking  of  the  vessel  ?  And 
can  it  be  doubted  that  the  underwriters  against 
lo«8  by  fire  would  be  held  responsible  for  such 
a  loss?  Wherein  does  the  case  supposed  differ 
in  principle  from  the  present,  when  the  facts 
12  Wall. 


found  are  considered?  True,  the  fire  in  this 
case  was  caused  by  the  collision,  but  the  policy 
insured  against  fire  caused  by  collision.  True, 
the  fire  immediately  following  the  filling  of  the 
steamer  with  water,  or  commenced  while  she 
was  filling,  but  the  effects  of  the  'fire  ['lOO 
are  conclusiiely  distinguished  from  the  breach 
in  the  steamer's  hull,  and  the  filling  of  her 
hold  with  water.  The  damages  caused  by  the 
several  agencies  have  been  discriminated,  and 
its  proper  share  assigned  to  each.  It  is  an  es- 
tablished fact  that  the  damaging  effect  of  the 
water,  independent  of  the  firo,  would  not  have 
reached  beyond  sinking  of  the  steamer  to  its 
upper  deck  when  she  would  have  been  saved 
from  further  injury. 

There  is.  undoubtedly,  difiiculty.  in  many 
cases,  attending  the  application  of  the  maxim, 
"^Proxitna  causny  non  remota  apectnfiir"  hut 
none  when  the  causes  succeed  each  other  in  or- 
der of  time.  In  such  cases  the  rule  is  plnin. 
When  one  of  several  successive  causes  is  suf- 
ficient to  produce  the  effect  (for  exsunple.  to 
cause  a  loss)  the  law  will  never  regnrd  an  an- 
tecedent cause  of  that  cause,  or  the  "causa 
Cfthfinnft.**  fjru.  Mutual  Ins.  Co.  v.  Shertroofl, 
14  How.  366.  In  such  a  case  there  is  no  doubt 
which  cause  is  the  proximate  one  within  the 
meaning  of  the  maxim.  But,  when  there  is  no 
order  of  succession  in  time,  when  there  are  two 
concurrent  causes  of  a  loss,  the  predominating, 
etficient  one  must  be  regarded  as  the  proximate, 
when  the  damage  done  bv  each  cannot  be  distin- 
guished. Such  is,  in  effect.  Mr,  Phillips'  rule. 
And  certainly  that  cause  which  set  the  other  in 
motion  and  gave  to  it  its  efficiency  for  harm  at 
the  time  of  the  disaster,  must  rank. as  predomi- 
nant. In  the  present  case,  however,  the  rule 
hardly  seems  applicable,  because  the  damage 
resulting  from  the  fire  and  that  caused  by  the 
filling  of  the  steamer,  are  clearly  distinguished. 

It  is  true,  as  argued,  that  as  the  insurance  in 
this  case  was  only  against  fire,  the  assured 
must  be  regarded  as  having  taken  the  risk  of 
collision,  and  it  is  also  true  that  the  collision 
caused  the  fire;  but  it  is  well  settled  that  when 
an  efficient  cause  nearest  the  loss  is  a  peril  ex- 
pressly insured  against,  the  insurer  is  not  to  be 
relieved  from  responsibility  by  his  showing  that 
the  property  was  brought  within  that  peril  by  a 
cause  not  mentioned  in  the  contract.  *St,  [•200 
John  V.  Amet*.  3fut.  Ins.  Co.  11  N.  Y.  519.  That 
case  is  instructive  and  is,  in  one  particular  at 
least,  responsive  to  the  argument  of  the  plain- 
tiffs in  error.  It  exhibits  the  difference,  m  ef- 
fect, between  an  express  exception  from  a  risk 
undertaken,  and  silence  in  regard  to  a  peril  not 
insured  against.  The  policy,  as  here,  was 
against  fire,  but  it  contained  a  provision  that 
the  company  would  not  be  liable  "for  any  loss 
occasioned  by  the  explosion  of  a  steam-boiler." 
Wliile  it  was  in  force  there  was  an  explosion 
of  a  steam-boiler  which  caused  the  destruction 
of  the  property  insured  by  fire.  It  was  held 
the  insurers  were  not  liable.  The  proviso,  or 
exception,  was  construed,  as  extending  to  fire 
caused  by  such  explosions,  for,  as  the  parties 
were  contracting  about  the  peril  of  fire  alone, 
an  express  exception  of  all  loss  from  explosions 
must  have  been  meant  to  cover  fire  when  a  con- 
sequence of  explosions;  otherwise  the  exception 
would  have  been  unmeaninjo^.  But  the  court 
said,  if  nothing  had  been  said  in  the  policy  re- 
specting a  steam-boiler,  the  loss,  having  been 
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occasioned  by  fire  as  its  proximate  cause,  would 
have  rested  on  the  insurers,  although  it  had 
been  shown  as  it  might  have  been,  that  the  fire 
was  kindled  by  means  of  the  explosion.  The 
judgment  thus  turned  on  the  effect  of  an  ex- 
press exception.  Had  there  been  none,  the  court 
would  have  inquired  how  the  fire  happened, 
whether  by  an  explosion  or  not.  In  the  case 
before  us  there  is  no  exception  of  collisions,  or 
fires  caused  by  collisions.  It  must,  therefore, 
be  understood  that  the  insurers  took  the  risk  of 
all  fires  not  expressly  excepted. 

It  has  been  argued  that  because  the  policy 
was  against  fire  only,  the  assured  are  to  be  con- 
sidered their  own  insurers  against  perils  of 
the  sea,  including;  collisions,  and  as  insurers 
against  marine  risks  are  liable  for  collisions, 
with  all  their  consequences,  including  fires, 
the  assured  in  this  case  must  be  held  to  have 
undertaken  that  risk.  This  would  be  so  if  they 
had  taken  out  no  poli^  against  fire.  But  that 
works  a  material  difference.  Suppose  these 
underwriters  had  insured  the  steamer  against 
collisions  and  fire,  and  had  then  re-insured  in 
another  company  against  fire  alone,  as  they 
201*]  *might  have  done,  would  it  have  been 
a  sufficient  answer  to  a  suit  brought  by  them 
against  their  insurers,  that  the  fire  which 
caused  the  steamer  to  sink  was  itself  caused  by 
a  collision?  No  one  will  aflRrm  that.  Yet  upon 
the  theory  of  the  plaintiffs  in  error,  this  is  sub- 
stantially what  is  now  attempted.  Before  any 
policy  was  issued,  the  transportation  company 
were  their  own  insurers  against  collisions  and 
fire,  no  matter  how  caused.  They  sought  pro- 
tection against  some  of  the  possible  conse- 
quences of  these  risks,  and  they  obtained  a 
policy  insuring  them  against  all  loss  by  fire, 
except  fire  caused  by  certain  things,  of  which 
collision  was  not  one.  Against  every  other  con- 
sequence of  a  collision  than  a  fire,  they  re- 
mained their  own  insurers,  but  the  risk  of  fire 
was  no  longer  theirs. 

We  have  already  sufficiently  said  that  the 
amount  of  the  loss  caused  by  the  collision,  apart 
from  the  fire,  was  distinctly  ascertained,  and 
the  insurers  were  not  charged  with  it.  So  was 
the  amount  of  loss  caused  by  the  fire  itself  as- 
certained. If,  therefore,  it  was  a  case  of  the 
concurrence  of  two  causes  of  loss,  one  at  the 
risk  of  the  assured,  and  the  other  of  the  insur- 
ers, the  damage  resulting  from  each  has  been 
discriminated,  and  the  insurers  have  been  held 
liable  only  for  that  caused  by  the  peril  against 
which  they  contracted.  Vide,  Heebner  v.  Eagle 
Ina.  Co,  10  Gray,  143. 

Judgment  has,  therefore,  been  given  in  con- 
formity  with  the  rules,  as  above  stated,  in 
Phillips  on  Insurance,    It  is  affirmed. 


THE  WESTERN  MASSACHUSETTS  INSUR- 
ANCE COMPANY,  Plff  in  Err,, 

V. 

THE  NORWICH  A  NEW  YORK  TRANSPOR- 
TATION COMPANY. 

(See  S.  C.  12  Wall.  201-204.) 

Ins.  Co.  V.  Transportation  Co.  ante,  378,  af- 
firmed. 

Tbe  loss  of  the  assured  must  be  measnred  by  the 
standard  provided  in  the  policy. 

[No.  131.] 

Argued  Apr.  5,  1871.        Decided  Nov.  6,  1871. 
980 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error 
in  the  superior  court  of  New  London  county, 
Connecticut,  to  recover  upon  a  policy  of  in- 
surance. Upon  petition  of  the  defendant,  the 
case  was  removed  to  the  court  below.  Judg- 
ment having  been  given  for  the  plaintifl',  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  James  C*  Carter  and  Oeorce 
Pratt  for  plaintiff  in  error. 

Messrs.  James  A.  HoTey  and  Jeremiali 
Halsey  for  defendant  in  error. 

Mr.  Justice  Stroac  delivered  the  opinion  of 
the  court: 

The  controlling  question  in  this  case  is  the 
same  as  that  which  we  have  considered  in  the 
Howard  Insurance  Company  against  these 
plaintiffs  in  error,  just  decided.  We  do  not 
propose  to  reconsider  it.  Here,  as  in  the  other 
case  mentioned,  the  insurers  undertook  against 
fire,  even  though  caused  by  collision :  and  here, 
as  in  that  case,  they  have' been  held  liable  only 
for  the  damages  caused  by  fire.  But  the  issues 
of  fact  in  th^s  case  were  submitted  to  a  jury 
and,  it  is  therefore,  to  be  considered  whether 
they  were  submitted  with  proper  instructions. 

It  is  complained  that  the  circuit  court  in- 
structed the  jury  that  the  way  to  determine  the 
question  whether  the  insurers  were  liable  was 
to  consider  and  determine  whether  the  steamer 
would  have  sunk  except  for  the  effect  of  the 
fire.  This  is  hardly  a  fair  statement  of  the 
manner  in  which  the  case  was  submitted.  The 
charge  must  be  taken,  not  in  detached  portions, 
but  according  to  its  general  tenor  and  effect. 

What  the  judge  did  charge  was  that  the  main 
question  for  the  jury  to  determine  was  whether 
the  loss  sustained  by  the  plaintiffs  was  the 
natural,  necessary  and  inevitable  consequence 
of  the  fire.  Then,  after  referring  to  the  facts 
as  proved,  the  judge  added:  "The  question  is. 
Would  she  {the  steamer)  have  gone  to  the  bot- 
tom but  for  the  fire?  This  is  a  vital  question, 
and  must  be  decided  by  the  jury  before  the 
plaintiff  can  recover.  You  will  say  in  view  of 
the  evidence,  whether  she  would  have  gone  to 
the  bottom,  or  only  settled  down  to  her  prome- 
nade deck  and  remain  suspended  in  the  water, 
but  for  the  effect  produced  by  the  fire.  If  she 
Vould  not  have  sunk,  but  only  settled  in  the 
water  to  the  promenade  deck,  except  for  the 
effect  oif  the  fire  in  reducing  her  floating  capac- 
ity, then  the  plaintiffs  are  entitled  to  recover .*• 
That  this  was,  in  our  opinion,  proper  instruc- 
tion is  sufficiently  shown  by  what  we  have  said 
in  the  case  just  decided.  We  have  also  shown 
that  the  policy  contained  no  implied  exception 
against  the  consequences  of  any  marine  peril. 

The  only  other  thinjj  which  need  be  noticed  ia 
the  allegation  of  the  plaintiffs  in  error  that  the 
jury  were  instructed  to  ascertain  the  amount  of 
the  damage,  not  by  reference  to  the  actual  casH 
value  of  the  subject,  but  by  the  cost  of  restora- 
tion. If  this  complaint  were  founded  in  fact, 
it  would  call  for  a  reversal  of  the  judgment, 
JFor  the  policy  stipulated  that  loss  or  dama^^ 
should  be  estimated  according  to  the  true  and 
actual  cash  value  of  the  property  at  the  time 
the  same  should  happen.    But  when   the    in- 
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gured  offered  evidence  to  prove  what  was  the 
actual  cash  value  of  the  steamer  before  the 
eollision,  from  which  the  damage  caused  by  the 
collision  might  have  been  deducted,  and  thus 
the  caah  value  of  the  property,  at  the  time 
when  the  fire  attacked  it,  mig(ht  have  been 
ascertained,  the  plaintiffs  in  error  objected  and 
the  evidence  was  excluded.  There  remained, 
then,  no  way  of  establishing  the  cash  value  ex- 
cept by  ascertaining  the  o(wt  of  restoration  to 
the  condition  in  which  the  steamer  was  before 
the  fire.  This  was  allowed,  but  the  jury  were 
instructed  that  if  the  cost  of  repairs  exceeded 
the  damage  done  by  the  fire  they  should  deduct 
the  excess.  It  is  plain,  therefore,  that  under 
such  instructions  the  loss  of  the  assured  must 
have  been  measured  by  the  standard  provided 
in  the  policy. 

It  is  sufficient  to  say  of  the  admission  of  evi- 
dence to  prove  how  much  it  cost  to  raise  the 
204*]  steamer,  that  if  it  was  erroneous  *it 
did  no  harm.  The  value  of  the  boat  when 
raised  was  proved  to  have  been  exactly  equal 
to  the  cost  of  raising  her,  and  the  insurers  had 
the  benefit  of  it. 

Nothing  need  be  said  of  the  other  exceptions. 
They  were  not  pressed  in  the  oral  argument,  nor 
in  the  printed  briefs,  and  they  exhibit  no 
error. 

Judgment  is  affirmed. 
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JOSEPH  F.  MAYES,  Administrator  of  Sarah 

Alexander. 

(See  8.  C.  12  Wall.  177-181.) 
Construction  of  pension  act. 

The  pension  act  of  Feb.  23.  1853.  was  not  In- 
tended to  have  a  retroactive  effect,  not  to  confer  a 
rigbt  to  a  pension  commencing  prior  to  its  pas- 


[No.  156.] 
Argued  Oct.  19,  1871.    Decided  ^0©.  6,  1871. 

APPEAL  from  the  Court  of  Claims. 
Sarah  Alexander  filed  her  petition  in  the 
court  of  claims  to  obtain  a  pension  as  a  widow. 
Judgment  having  been  given  in  her  favor,  the 
defendant  took  an  appeal  to  this  court.  She 
having  died,  her  administrator  was  substituted 
as  appellee. 

The  case  is  fully  stated  by  the  court. 

Messrs  B.  H.  *Biiatow,  Solicitor  Oen.,  T. 
H.  Talhot,  and  O.  H.  Hill,  Asst.  Atty.  Qen., 
tot  appellant. 

Jfr.  Jokn  A.  Willi  for  appellee. 

Mr.  Justice  Stroac  delivered  the  opinion  of 
the  court: 

This  case  depends  for  its  solution  upon  the 
construction  we  give  to  the  2d  secticm  of  the 
act  of  Congress  of  February  3,  1853,  entitled 
"An  Act  to  Continue  Half  Pay  to  Certain 
Widows  and  Orphans."  The  plaintiff  in  the 
court  below  daims  that,  under  that  act,  his  in- 
testate, as  the  widow  of  a  Revolutionary 
soldier,  was  entitled  to  a  pension,  commencing 
March  4,  1848.  She  was  allowed  a  pension 
only  from  February  3,  1853,  the  date  of  the 
passage  of  the  act,  and  this  suit  is  an  effort  to 
recover  what  are  called  arrears,  viz.:  the 
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pension  for  the  time  which  elapsed  between 
March  4,  1848,  and  February  3,  1853. 

It  has  been  insisted  on  behalf  of  the  United 
States,  that  the  court  of  claims  has  no  juris- 
diction in  such  a  case.  We  do  not  propoite, 
however,  to  determine  that  question  now,  for 
we  are  of  opinion  that,  if  that  court  has  juris- 
diction, it  erred  in  giving  judgment  for  the 
Slaintiff.  The  section  of  the  act  of  1853  un- 
er  which  the  plaintiff  claims,  is  as  follows: 

"And  be  it  further  enacted,  that  the  widows 
of  all  officers,  non-commissioned  officers,  musi- 
cians, and  privates  of  the  Revolutionary  Army, 
who  were  married  subsequently  to  January, 
anno  domini  eighteen  hundred,  shall  be  entitled 
to  a  pension  in  the  same  manner  as  those  who 
were  married  before  that  date."  It  is  clear 
that  if  this  act  stood  alone,  no  widow  could 
be  entitled  to  a  pension  under  it,  commencing 
anterior  to  its  passage.  All  statutes  are  to 
be  construed  as  acting  prospectively,  unless  a 
contrary  intent  appears  beyond  doubt.  But  it 
is  said  the  act  is  to  be  construed  with  reference 
to  the  prior  act  of  July  29,  1848,  which  enact- 
ed ''tliat  the  widows  of  all  officers,  non-com- 
missioned officers,  musicians,  soldiers,  marin- 
ers, or  marines  and  Indian  spies  who  shall  have 
served  in  the  continental  line,  state  troops, 
volunteers,  militia,  or  in  a  naval  service,  in  the 
Revolutionary  War  with  Great  Britain,  $<hall 
be  entitled  to  a  pension,  during  such  widow- 
hood, of  an  equal  amount  per  annum  tliat  their 
husbands  would  be  entitle^]  to  if  living,  under 
existing  pension  laws,  to  commence  on  the  4th 
day  of  March,  eighteen  hundred  and  forty-eight, 
and  to  be  paid  in  the  same  manner  that  other 
pensions  are  paid  to  widows."  (Then  followed 
the  exceptions.)  "But  no  widow,  now  receiv- 
ing a  pension,  shall  be  entitled  to  receive  a  fur- 
ther pension,  under  the  provisions  of  this  act; 
and  no  widow  married  after  the  first  day  of 
January,  one  thousand  eight  hundred,  shall  be 
entitled  to  receive  a  pension  under  this  act." 
The  2d  section  enactea  that  the  same  rules  of 
evidence,  regulations,  and  prescriptions  shall 
apply  and  govern  the  Commissioner  of  Pensions 
and  pension  agents,  as  now  prevail  under  exist- 
ing pension  laws  which  relate  to  widows  of 
Revolutionary  officers  and  soldiers.  The  argu- 
ment of  the  plaintiff  is,  that  the  act  of  1853 
was  substantially  an  amendment  of  this  act, 
intended  to  repeal  the  provision  it  contains, 
that  widows  married  after  January  1,  1800, 
sliould  not  be  entitled  to  its  benefits,  and  that 
hence  the  two  acts  must  be  read  together,  and  all 
widows  be  entitled  to  a  pension  commencing  on 
the  4th  of  March,  1848.  This  is. inferred  from 
the  assumption  that  the  act  of  1848  must  be 
referred  to  in  order  to  ^x  the  rate  or  amount  of 
the  pension  granted  by  the  act  of  1853,  as  well 
as  its  duration,  and  that  if  there  be  an  implied 
reference  for  those  purposes,  there  must  be  for 
the  purpose  of  fixing  the  commencement  of  the 
pension. 

The  argument  is  not  without  weight,  but  we 
think  it  insufficient  to  overbalance  the  reasons 
there  are  for  holding  that  the  act  of  1853  is  in- 
tended to  grant  pensions  only  from  the  time  of 
its  enactment.  It  does  not  profess  to  be  an 
amendment  of  any  former  act,  and  there  is  no 
necessary  reference  to  the  act  of  1848,  even  for 
the  purpose  of  fixing  the  rate  or  duration  of  the 
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pensions  grantrd  by  It.  Laws  prior  to  the  act 
of  1848  had  determined  the  rate  of  |)ensions 
granted  to  widows  of  Revolutionary  soldiers  as 
equal  to  the  pay  of  the  husband,  and  the  pen- 
sion WHS.  of  course,  during  widowhood,  unless 
restrietiMl  by  the  statute.  Nor  was  reference 
to  any  fornier  act  necessary  to  ascertain  when 
the  pension  wa«  to  commence,  for  it  com- 
nienced,  of  course,  with  the  passage  of  the  act, 
unless  a  different  intention  was  either  expressed 
or  plainlv  implied.  True,  the  act  of  lSo3  de- 
clared tdat  widows  married  after  January, 
eighteen  hundred,  shall  be  entitled  to  a  pension 
in  the  same  manner  as  those  who  were  married 
liefore  that  date,  but  the  manner  may  well  re- 
fer to  the  mode  in  M'hich  the  pension  must  be 
obtained  by  the  adjudication  of  the  Commis- 
sioner of  Pensions  and  to  the  rules,  regula- 
tions, and  prescriptions  provided  by  law  long 
before  1S48  for  the  government  of  the  com- 
missioner ond  pension  agents,  and  for  the  pay- 
ment of  pensions.  Certainly  such  a  direction 
is  not  inconsistent  with  our  holding  that  the 
net  of  1853  was  not  intended  to  have  a  retro- 
lictive  effect,  or  to  confer  a  right  to  a  pension 
commencing  prior  to  its  passage. 

But,  without  pursuing  this  line  of  remark 
further,  whatever  might  be  our  opinion  re- 
specting the  construction  of  the  statute,  were 
tfie  matter  rea  ti o»?a,  we  cannot  regard  tlie 
180*]  •question  as  an  open  one.  Immediately 
after  the  passage  of  the  act.  it  was  construed 
by  the  Commissioner  of  Pensions  as  granting 
pensions  commencing  only  from  and  after  its 
passage,  and  such  construction  has  ever  since 
been  given  to  it  by  that  bureau.  That  such  was 
its  meaning  seems  also  to  have  been  the  under- 
standing of  the  next  succeeding  Congress  after 
it  was  enacted.  The  act  of  1848  gave  pensions 
to  widows  of  soldiers  and  mariners  when  tliey 
had  been  married  before  the  first  day  of  Janu- 
ary, 181)0.  Tlie  act  of  1853  gave  pensions  to 
widows  of  soldiers,  but  not  to  widows  of  mari- 
ners. This  was  followed  by  an  act  passed  Feb- 
ruary 28,  1855,  giving  pensions  to  widows  of 
mariners  and  marines  who  served  in  the  navy 
during  the  Revolutionary  War,  '4n  the  same 
manner,  and  to  the  same  extent,"  as  the  widows 
of  soldiers  of  the  army,  "under  the  2d  section 
of  the  act  of  February  3,  1853."  Here  not  only 
the  manner,  but  the  extent  of  the  pension  was 
directed,  and  widows  of  mariners  were  put  upon 
the  same  footing  with  widows  of  soldiers  mar- 
ried after  January,  1800.  Had  it  been  under- 
stood that  soldiers'  widows,  married  after  Jan- 
uary, 1800,  were  entitled  to  pensions  commenc- 
ing March  4,  1848,  it  would  have  been  unneces- 
sary to  declare  that  mariners*  widows  should 
have  pensions  "to  the  same  extent"  as  under 
the  act  of  1853.  But  measuring  the  extent  by 
the  gi-ant  made  in  1853,  and  not  by  that  of 
1848.  tends  to  show  that  Congress  regarded  the 
extent,  or  commencement,  of  the  pension  under 
the  act  of  1853,  as  different  from  that  of  those 
granted  by  the  act  of  1848.  And  this  is  made 
quite  certain  by  the  history  of  the  legislation. 
The  act  of  1856,  when  first  proposed,  contained 
the  following  provision:  "And  the  pensions 
granted  by  this  act,  and  those  under  the^  said 
section  of  the  act  of  February  3,  1868,  shall 
eommence  on  the  4th  day  of  March,  1848."     This 

? revision  was  intended  to  change  the  construc- 
ion  which  the  Commissioner  of  Pensions  had 
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given  to  the  act  of  1953  (30  Cong.  Globe,  92), 
hut  it  ^*as  stricken  out,  and  the  statute  was  en- 
acted as  it  now  stands.  The  intention  of 
""Congress  was  thus  clearly  manifested  [*181 
to  adopt  the  construction  of  the  act  of  1853, 
v/hich  had  been  given  to  it  by  the  Pension  Bu- 
reau, and  we  are  liardly  at  liberty  now  to  inter- 
pret it  differently. 

In  view  of  this  action  of  Congress,  and  Uio 
long  standing  construction  of  the  act  given  by 
the  department  whose  duty  it  was  to  act  under 
it,  we  are  of  opinion  that  the  plaintiff's  intes- 
tate was  not  entitled  to  a  pension  commencing 
anterior  to  February  3,  1853.  The  judgment  of 
the  court  of  claims  'was,  therefore,  erroneous. 

The  Judgment  is  reversed  and  tke  record  re- 
manded,  icith  instructions  to  dismiss  the  plain- 
tijfs  suit, 

'THE  STEAMBOAT  SYRACUSE,  etc.,  [•167 
The  Albany  Canal  Line  Company,  Claimant,  ^ 
Appt., 

V, 

THOMAS  LANGLEY. 

(See  8.  C.  **The  Syracuae/'  12  Wall.  167-178.) 

Tug,  u:hen  liable  for  injury  to  tow — insufficient 

excuse — variance. 

Although  by  special  agreement,  a  canal-boat  was 
being  towed  at  her  own  risk  nevertheless,  the 
steamer  towlug  the  canal-boat  Is  liable,  if.  through 
the  Degligencc  of  those  in  charge  of  her,  the  canal- 
boat  has  suffered  loss. 

In  cases  of  collision,  where  the  master  of  the  vca- 
sel  could  not  have  prevented  the  accident  at  the 
moment  It  occurred,  this  will  not  excuse  him.  If 
by  timely  measures  of  precaution,  the  danger  could 
have  been  avoided. 

There  Is  no  doctrine  of  mere  technical  variance 
In  the  admiralty :  and  If  there  Is  no  desloi  In  an 
omission  to  state  facts.  It  Is  the  duty,  of  the  court 
to  extract  the  real  case  from  the  whole  record  and 
decide  accordingly. 

[No.  177.] 
Argued  Oct,  27,  1S11.     Decided  Nov,  6,  1871. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for-  the  Southern  District  of 
New  York. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  by  the  defendant  in  error,  to 
recover  damages  resulting  from  a  collision,  in 
which  a  canal-boat  of  the  libelant,  while  being 
towed  by  the  steamboat  Syracuse,  was  crushed 
and  lost.  A  decree  having  been  entered  in  favor 
of  the  libelant,  the  claimants  of  the  Syracuse 
took  an  appeal  to  the  circuit  court,  by  which 
the  said  decree  was  affirmed.  Whereupon  the 
said  claimants  took  a  further  appeal  to    this 

court. 

The  case  is  further  stated  by  the  court. 

Messrs,  B.  D.  Bonodiot  d  Benedict,  for  ap- 
pellants : 

The  boat  was  towed  under  a  contract  on  the 
part  of  the  libelant,  that  he  would  bear  the 
risks  of  the  navigation,  provided  the  steamboat, 

Hfrtr,. — OoUiaioH  ;  rights  of  steam  amd  saWmo  •vea- 
sets  with  reference  to  each  other,  and  in  pamming 
and  meeting — see  notes,  13  L.  ed.  U.  8.  537:  2&  I*. 
ed.  U.  8.  168 ;  28  C.  O.  A.  532 ;  29  0.  C.  A.  368. 

Rules  for  avoiding  ooUiaionj  steamer  n^eeting 
steamer^sM  notes,  14  L.  ed.  U.  8.  68 ;  35  L..  ed. 
U.  8.  453  ;  30  C.  C.  A.  630.  ^       ,,,  ^ 

Measure  of  damages  in  cases  of  coltisioi 
note,  11  L.  ed.  U.  8.  35.     •  -^    „ 
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which  furnished  the  propulsive  power,  was  uav- 
igated  with  ordinary  care  and  skill. 

It  is  to  be  borne  in  mind,  also,  that  the  ap- 
plication of  the  libelant  to  be  towed  was  made 
•fter  the  tow  was  **nearly  made  up,  and  the 
Syracuse  had  swung  away  from  the  dock  and 
was  heading  down  stream."  It  is,  therefore, 
the  risk  of  being  towed  in  that  particular  tow, 
prorided  it  was  navigated  with  ordinary  caie, 
•kill,  and  prudence,  that  the  libelant  assumed. 

Where  damage  has  occurred  to  a  boat  towed 
under  such  a  contract,  there  is  no  presumption 
in  favor  of  the  canal-boat  nor  against  the 
iteamboat. 

So  the  officers  of  the  Syracuse*  were  called 
upon  to  give  a  fair  and  cautious  consideration 
to  the  facts  within  their  knowledge,  and  to 
form  upon  them  an  honest  judgment.  But  if 
it  appear  that,  having  done  so,  they  misjudged 
(for  instance:  as  to  the  strength  of  the  tide 
which  they  were  to  meet,  ever  varying  with  the 
changing  moon  and  the  varying  winds),  or  if 
they  erred  in  their  estimate  of  the  distance 
apart  of  two  vessels,  such  error  is  not  negli- 
gence. A  fair  judgment  is  all  that  can  be  had 
and  all,  therefore,  tliat  the  law  requires. 

Wells  V.  Steam  Nav.  Co.  2  N.  V.  208;  The 
Julia,  Lush.  231 ;  The  Farragut,  10  Wall.  334, 
19  L.  ed.  946. 

It  is  necessary  for  the  libelant  to  make  out 
his  case.  He  must  point  out  and  prove  the 
negligence,  which  alone  will  relieve  him  from 
the  risks  which  ho  assumed;  the  presumption 
IS  the  other  way.  We  insist  that  nothing  of 
the  sort  has  been  established. 

It  is  true  that  we  come  before  this  court  with 
two  decisions  against  us.  We  claim,  however, 
that  the  miestions  to  be  decided  are  questions 
of  law.  There  is  not  sufficient  diversity  of  evi- 
dence to  make  them  questions  of  fact.  On  ap- 
peal on  a  question  of  law,  there  is  no  presump- 
tion of  law  in  favor  of  the  decision  below. 

It  would  seem  clear,  that  among  the  risks 
which  the  libelant  assumed,  was  the  risk  of  a 
crowded  harbor  at  New  York,  and  the  risk 
which  would  arise  from  the  tows  meeting  an 
ebb-tide  in  East  river,  which  might  be  uncom- 
monly strong,  as  it  was. 

It  is  clear  from  the  evidence  that,  upon  this 
occasion,  there  was  one  passage  and  only  one 
which  afforded  a  prospect  of  taking  the  tow 
through  in  safety,  and  that  the  Syracuse  took 
that  passage. 

Mr.  James  O*  Carter,  for  appellee: 

This  question  of  negligence  is  one  of  fact 
purely.  It  originally  involved  the  considera- 
tiou  of  a  voluminous  mass  of  testimony  of 
numerous  witnesses,  as  to  much  of  which  there 
were  on  the  one  side  and  the  other  the  usual 
eharges  of  contradiction,  falsity,  inconsistency 
and  want  of  candor.  This  testimony  was  fully 
considered  in  the  district  courts  and  the  issue 
on  the  question  of  negligence  found  against  the 
claimants.  After  elaborate  arguments  in  the 
circuit  court,  the  same  result  was  reached.  By 
the  settled  rule  of  this  tribunal,  so  frequently 
declared  as  to  be  entirely  familiar,  the  ques- 
tion is  no  longer  open  to  argument. 

Tlie  sole  allegation  in  the  answer,  of  the  pres- 
ence of  an^-thing  tending  to  baffle  the  skill  and 
diligence,  was  an  ebb-tide,  which  "proved  to  be 
unusually  strong."  The  charge  of  negligence 
on  the  pert  of  the  canal-boat,  contained  in  the 
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answer,  need  not  be  noticed,  as  it  was  aban- 
doned at  the  trial. 

Nothing  unusual  is  proved  about  the  tide. 
Upon  coubulting  the  almanac  for  December  1, 
1861,  it  will  be  seen  that  it  was  a  low  course 
of  tides  at  that  *time,  the  moon  not  becoming 
full   until   Deci'niber   17. 

But  the  claimants,  upon  the  trial,  introduced 
upon  the  stage  a  story  that  the  channel  way 
around  the  Battery,  so  far  from  having  been  en- 
tirely clear  and  unobstiucted  for  a  space  of 
from  one  half  to  three  quarters  of  a  mile  wide 
as  the  pleadings  had  allowed  everybody  to  sup- 
pose for  nearly  four  years,  was,  in  point  of  fact, 
crowded  with  vessels  at  anchor,  beyond  all  for- 
mer precedent,  so  that  there  was  left  only  a 
narrow  passageway  of  but  about  250  feet  wide, 
p.nd  that  to  pass  this  width,  a  steamboat  and 
tow  attiiched  to  her  nearly  a  quarter  of  a  mile 
in  length,  was  a  task  to  which  human  skill  was 
unequal. 

It  was  distinctly  charged  in  the  libel,  that 
the  entire  space  between  the  Battery  and  the 
vessel  struck  was  open,  and  that  its  width  was 
from  one  half  to  three  quarters  of  a  mile.  Is 
it  credible  that,  if  this  allegation  were  untrue, 
and  the  main  excuse  and  defense  of  the  claim- 
ants rested  upon  its  untruth,  it  would  have 
l>een  allowed  to  stand,  not  only  undenied,  but 
by  the  strongest  implication  admitted  by  the 
answer  ? 

Yet  they  proved  by  their  own  witnesses  that, 
about  half  an  hour  before,  the  Cayuga,  a 
weaker  boat  and  with  but  one  helper,  went 
through  the  same  place  without  difficulty,  with 
about  the  same  number  of  boats  in  tow;  and  it 
was  proved  by  the  uncontradicted  testimony  of 
Grould.  that  two  other  tows  went  safely  through, 
immcdintoly  after  the  Syracuse. 

On  the  testimony  of  their  own  witnesses,  the 
Syracuse  was  guilty  of  the  grossest  neglect  and 
want  of  foresight,  in  making  the  attempt  to 
pass  the  Battery  at  that  time,  with  a  tow  of 
such  magnitude. 

The  following  points  are  undisputed  in  the 
evidence;  indera  they  are  substantiated,  ad- 
mitted by  Capt.  Spotten  himself: 

(a)  lliat  he  could  have  taken  a  tow,  of  say 
half  the  size  through  that  passageway,  how- 
ever narrow  it  was,  at  that  very  time  of  the 
tide,  without  danger. 

(&>  That  he  could  have  taken  that  whole 
tow  through  the  same  passageway,  after  the 
tide  had  slacked. 

(0)  That  he  could  have  stopped  and  divided 
his  tow  anywhere  above  Thirteenth  street,  and 
this  very  thing  is  not  infrequently  done. 

{d)  That  he  could  have  stopped  anywhere 
above  Thirteenth  street,  and  probably  miich 
lower  down,  headed  his  tow  up  the  river,  and 
there  remained  until  slack  water.  And  of 
course  he  could  have  stopped  and  gone  down 
to  the  Battery  and  ascertained  exactly  what  the 
state  of  things  there  was. 

(e)  That  he  would  have  so  stopped  and 
waited,  had  he  known  the  crowded  state  of  the 
river  oif  the  Battery. 

if)  That  he  knew,  at  the  time,  that  the 
waters  off  the  Battery  were  probably  crowded 
with  vessels  for  such  had  been  the  case  all 
through  that  fall. 

(g)  That  he  had  on  this  particular  occasion 
a  fair  view  of  the  state  of  things  oif  the  Bat- 
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tery,  when  he  was  a  long  di>»tance  up  the  riv«'r 
from  the  Battery,  and  then  aaw  that  the  waters 
off  the  Batterj*  were  erowdetl   with   vessels. 

(h)  Of  cour»e  he  knew  or  onpht  to  have 
known  the  strength  of  the  tide  at  the  time,  for 
that  was  his  very  huMness. 

Mr.  Justice  DaTia  delivered  the  opinion  of 
the  court: 

It  is  unnecessary  to  consider  the  evidence  re- 
lating to  the  alleged  contract  of  towage,  be- 
cause, if  it  be  true,  as  the  appellant  says,  that, 
by  special  agreement,  the  canal-boat  was  being 
towed  at  her  own  risk,  nevertheless,  the  steamr r 
is  liable,  if,  through  the  negligence  of  those  in 
charge  of  her,  the  canal-boat  has  suffered  loss. 
Although  the  policy  of  the  law  has  not  imposed 
on  the  towing  boat  the  obligation  resting  on  a 
common  carrier,  it  does  require  on  the  part  of 
the  persons  engaged  in  her  management,  the 
exercise  of  reasonable  care,  caution,  and  mari- 
time skill,  and  if  these  are  neglected,  and  dis- 
aster occurs.,  the  towing  boat  must  be  visited 
with  the  consequences.  It  is  admitted  in  the 
argument,  and  proved  by  the  evidence,  that  the 
canal-boat  was  not  to  blame,  and  the  inquiry, 
therefore,  is:  Was  the  steamer  equally  without 
fault? 

172*]  •It  fr'Mjuently  happens  in  cases  of  col- 
lision that  thi  nmster  of  the  vessel  could  not 
have  prevented  the  accident  at  the  moment  it 
occurred;  but  this  will  not  excuse  him,  if,  by 
timely  measures  of  precaution,  the  danger  could 
have  been  avoided.  Testing  the  present  case 
by  this  rule  there  is  no  difhculty  m  determin- 
ing by  whose  fault  this  collision  occurred.  It 
may  be  true,  that  the  master  of  the  Syracuse, 
after  he  got  his  boat  off  the  Battery  with  her 
tow,  in  mivking  the  turn  to  go  up  the  East  river, 
jvas  unable  to  keep  the  canal-boat  from  strik- 
ing against  the  brig,  but  the  question  arises: 
Ought  he  to  have  encountered  this  peril? 

Manifestly  not,  imder  the  proof  furnished  by 
the  olftcers  of  the  Syracuse  themselves. 

Spotten,  the  master,  swears  that  there  was 
considerable  danger  in  taking  a  tow  of  the  mag- 
nitude he  had  on  that  occasion,  around  from 
tJie  North  to  the  East  river,  when  there  is  a 
strong  ebb-tide  and  numerous  vessels  in  the 
bay,  and  that  there  are  always  a  large  number 
of  vessels  at  anchor  off  the  Battery,  and  at 
some  distance  up  the  North  river.  He  adds, 
that  in  the  night-time,  as  a  measure  of  precau- 
tion, he  has  stopped  higher  up  from  the  Bat- 
tery, and  left  his  tow  there  until  morning.  If 
this  precaution  was  necessary  at  night,  why  not 
in  daylight,  as  the  ebb-tide  was  very  strong, 
and  the  danger,  therefore,  imminent?  Briggs, 
the  pilot,  testified  that  a  tow  only  half  as  largi* 
could  have  been  taken  through  the  gangway 
without  doing  any  damage,  and  that  there  was 
no  difficulty  of  dividing  the  tow,  and  stopping 
anywhere  above  Thirteenth  street,  at  which 
point  there  is  nothing  to  obstruct  the  view  of 
the  water  off  the  Battery. 

In  the  state  of  case  disclosed  by  these  wit- 
nesses, is  it  not  plain  that  ordinary  prudence 
required  the  master  to  stop  where  he  was  able 
to  hold  his  tow,  long  enough  to  ascertain  the 
state  of  things  at  the  Battery? 

It  is  no  valid  excuse  for  proceeding  down  the 
river,  that,  when  off  Thirteenth  street,  it  was 
impossible  to  know  the  width  of  the  gangway 
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through  which  the  veF$»els  must  pass  to  get  into 
the  Elast  river,  becauM>  it  was  easy  to  tell,  even 
at  that  distance,  that  the  river  at  the  Battery 
was  full  of  vessols  and.  therefore,  in  the  state 
of  the  tide,  dangerous  to  navigate  with  such  a 
ileet  of  boats.  In  view  of  the  magnitude  of  the 
tow,  the  admitted  danger  of  handling  it  in  a 
strong  ebb-tide  where  there  is  a  large  amount 
of  shipping,  and  the  ability  to  stop  where  the 
tow  could  be  managed,  it  was,  to  use  the  mild- 
est  term,  negligence  to  make  the  attempt  to 
pass  the  JhittcMV  into  the  East  river.  As  the 
master  could  have  stopped  anywhere  above 
Thirteenth  street,  it  wuf*  his  duty,  under  the 
circumstances,  to  have  done  so,  and  either  to 
have  divided  his  tow,  or  remain  there  until  the 
tide  had  slacked.  If  companies  engaged  in  the 
business  of  towing  will,  through  grec^  of  gain, 
undertake  to  transport,  from  'Albany  ['173 
to  New  York,  more  canal -boats  in  one  tow  than 
can  be  safely  handled  in  the  waters  of  New 
York,  thev  must  see  that  the  large  amount  of 
property  intrusted  to  their  care  is  not  placed 
in  jeopardy,  through  the  want  of  preliminary 
caution  and  foresight  on  the  part  of  the  officers 
of  their  steamern. 

It  is  objected  that  the  libel  does  not  specific- 
ally charge  this  antece<lent  negligence  as  a 
fault.  This  is  true,  and  the  lil^l  is  defective 
on  that  account,  but  in  admiralty  an  omission 
to  state  some  facts  which  prove  to  be  material 
but  which  cannot  have  occasioned  any  surprise 
to  the  opposite  party,  will  not  be  allowed  to 
work  any  injury  to  the  libelant,  if  the  court 
can  see  there  was  no  design  on  his  part  in 
omitting  to  state  them.  The  Quicksiep^  9 
Wall.  <170,  1»  h.  ed.  768;  The  Clement,  2  Curt. 
363.  There  is  no  doctrine  of  mere  technical 
variance  in  the  admiralty,  and  subject  to  the 
rule  above  stated,  it  is  the  duty  of  the  court  to 
extract  the  real  case  from  the  whole  record, 
and  decide  accordingly.  It  is  very  clear  that 
the  libelant  had  no  design  in  view  in  omitting 
to  state  the  failure  to  stop  as  a  fault,  and 
equally  clear,  that  the  proof  on  that  subject, 
coming,  as  it  did,  from  the  opposite  party,  could 
not  have  operated  to  surprise  them. 

The  judgment  of  the  Circuit  Court  it 
affirmed. 


UNITED  STATES,  Appt., 

V, 

THOMAS  O.  W.  CRUSELL. 

(Sec  S.  C.  12  Wall.  175,  176.) 

Appeal  from  court  of  claims,  when  dismissed — 

continuance  of. 

This  court  will  deny  a  motion  to  dismiss  an  ap- 
peal from  a  judflrment  of  the  court  of  claims  when 
made  upon  the  sole  grouud  that  a  motion  for  a  new 
trial  had  been  made  and  was  pending  In  that  court : 
but  win  dismiss  the  appeal  when  a  new  trial  baa 
been  10*80  ted. 

It  will  allow  a  continuance  of  the  case  on  appeal 
here  for  a  reasonable  time  pending  the  motion  for 
a  new  trial  in  the  court  of  claims. 

[No.  173.1 
Argued  Oct.  t6,  1871.     Decided  Nov,  6,  1871. 

APPEAL  from  the  Court  of  aaims. 
On  motion  for  continuance. 
The  petition  in  this  case  was  filed  in  the 
court  of  claims  by  the  appellee.    Judgment  hwv- 
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ing  been  ffiven  in  his  favor,  the  defendant  took 
an  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs,  A,  T.  Akerman,  Atty,  Oen..,  0«  H* 
Hill,  Asst.  Atty,  Qcn,,  and  T,  H.  Talbot,  for 
appellants. 

Mr,  Jas.  Hasliea  for  appellee. 


&fr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  continuance 
founded  upon  the  fact  that  evidence  has  been 
newly  discovered,  on  which  a  motion  in  behalf 
of  the  Vnited  States  has  been  made  for  a  new 
nS*]  trial,  under  the  act  'of  June  25,  1868. 
By  that  act  the  court  of  claims  is  authorized 
*'nt  any  time,  while  any  suit  or  claim  is  pend- 
injf  before,  or  on  appeal  from  said  court,  or 
within  two  years  next  after  the  final  disposi- 
tion of  any  such  suit  or  claim,"  to  grant  a 
new  trial  on  motion  of  the  United  States. 

In  the  case  of  The  U.  8.  v.  Ayers,  9  Wall. 
608.  10  L.  ed.  62.'>,  this  court  denied  a  motion 
to  disnii<*$  an  appeal  from  a  judgment  of  the 
court  of  claims  when  the  motion  was  made, 
upon  the  sole  ground  that  a  motion  for  a 
new  trial  had  been  made  by  the  United  States, 
and  was  pending  in  that  court,  but  afterwards 
dismisse<]  the  same  appeal  when  a  new  trial 
had  been  granted.  We  are  satisfied  with  the 
rulings  then  announced,  and  think  that  the 
spirit  of  them  requires  ns  to  allow  the  con- 
tmuanee  now  asked  for.  We  must  not  be 
understood,  however,  as  giving  any  sanction 
to  the  idea  that  indefinite  postponement  of 
final  hearing  and  determination  can  be  ob- 
tained by  repeated  motions  for  continuance 
here. 

The  objection  that  more  than  two  years  had 
elapsed  after  judgment  in  the  court  of  claims 
before  the  motion  for  new  trial  was  made 
should  be  adddressed  to  that  court  in  opposi- 
tion to  the  motion.  Its  decision,  whatever  it 
may  be.  can  be  reviewed  here. 

The  motion  to  set  aside  the  continuance  here- 
tofore alhtired  in  the  case  of  United  States 
V.  John  f^'itvey,  Xo,  /o7,  is  denied. 


THE    JUNCTION    RAILROAD     COMPANY, 

Plff,  in  Err,, 
9. 

THE  BANK  OF  ASHLAND. 

^Set  8.  C.  12  Wall.  226-232.) 

Usury — place  of  payment — purchase  of  securi- 
ties —  question  of  fact — sale  of  one's  oirn 
bond — collateral  security — corporations — U. 
ff.  courts  take  judicial  cognizance  of  state 
lairs. 

*L  If  n  hond  be  not  usurious  by  the  law  of  the 
place  where  payable,  a  plea  of  usury  cannot  be 
niMtalnPd  In  an  action  thereon,  unless  It  alleges  that 
the  plnce  of  payment  was  inserted  as  a  shift  or  de- 
Tlr^.  to  orade  the  law  of  the  place  where  the  bond 
was  made. 

^Headnotes  by  Mr.  Justice  BBADi.ar. 

Nora. — Les  loci  a$  to  usNiif — see  note.  »  L.  ed. 
V.  8.  203. 

pMrcha$f  of  ohUoutinn  at  lens  than  face  value  In 
not  MMwif — see  note.  8  I.,  ed.  V.  S.  623. 

Conflict  of  fairs  as  to  usury — see  note,  62  L.  R. 
A.  S.T 
12  Wau.. 


2.  Where  a  plea  Is  erroneously  overruled  on  da- 
murrer,  and  Issue  Is  joined  on  another  plea  undtf 
which  the  same  defense  might  be  made,  the  judc^ 
ment  will  not  be  disturbed  after  verdict 

3.  A  prohibition  against  loaning  money,  at  ft 
higher  rate  of  Interest  than  the  law  allows,  will 
not  prevent  the  purchase  of  securities  at  anj'  prlca 
which  the  parties  may  agree  upon. 

4.  Whether  a  negotiation  of  securities  Is  a  pur- 
chase or  loau.  Is  ordinarily  a  question  of  fact  and 
does  not  become  a  question  of  Taw,  until  some  fact 
be  proven  Irreconcilable  with  one  or  the  other  con- 
clusion. 

5.  Though  the  negotiation  of  one's  own  bond  or 
note  Is  ordinarily  a  loan  In  law.  yet.  If  the  sale 
thereof  be  authorised  by  an  act  of  the  legislature^ 
It  becomes  a  question  of  fact,  whether  such  nego- 
tiation was  a  loan  or  a  sale. 

0.  The  requiring  or  giving  of  collateral  security 
for  the  payment  of  a  bond  when  negotiated.  Is  not 
Inconsistent  with  the  transaction  -being  a  -sale. 

7.  The  law  of  Ohio,  authorising  railroad  com- 
panies to  sell  their  own  bonds  and  notes  at  such 
prices  as  they  may  deem  expedient.  Is  extended  by 
comity  to  the  companies  of  other  states,  authorised 
to  transact  business  in  Ohio. 

8.  A  corporallun  cannot  plead  usury  to  a  bond 
pavable  in  New  York. 

9.  The  courts  of  the  United  SUtes  will  take  Judi- 
cial notice  of  the  public  laws  of  the  several  states ; 
and  in  Indiana,  of  the  private  as  well  as  the  public 
laws  of  that  state. 

[No.   160.] 
Argued  Oct,  23,  1871,      Decided  Nov,  6,  1871. 

IN  KKROR  to  tiie  Circuit  Court  of  the  Unit- 
States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  upon  certain  railroad  bonds. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Rufus  King,  Chjarlea  P*  Jaine% 
and  8,  J,  Thompson,  for  plaintiff  in  error: 

The  court  erred  in  sustaining  the  demurrer 
to  the  first  special  plea.  This  plea  expressly 
alleges  that  the  transaction  was  not  a  pur- 
eliaKc,  and  sets  up  facts  unavoidably  fixing 
it  as  a  loan. 

Churchill  v.  Suter,  4  Mass.  156;  Payne  v. 
Trezevant,  2  Bav  (S.  C.)  23;  Qaither  v.  Bk. 
1  Pet.  37;  Mchols  v.  Pearson,  7  Pet.  109. 

The  finding  on  the  fifth  plea  does  not  help 
the  error  in  sustaining  the  demurrer  to  the 
fir^t.  It  does  not  cover  the  same  ground.  The 
refusal  of  the  trust  company  to  purchase,  and 
the  allegation  that  the  transaction  was  not  a 
purchase,  which  the  demurrer  admits  on  tha 
first  plea,  are  not  mentioned  in  the  fifth.  Tha 
finding  is  that  the  Ashland  Bank  had  no  no- 
tice, but  the  demurrer  to  the  first  plea  ad- 
mits that  it  had. 

Tlie  court  erred  in  the  special  finding  that 
the  said  negotiation  therein  stated  did  not 
amount  to  a  loan  of  said  $12.5,000,  but  to  a 
sale  of  the  said  bonds  and  coupons,  and  tha 
transaction  therein  described  and  found  ''in- 
volved nothing « usurious."  Bk,  y.  Jones,  16 
Ohio  St.  145. 

The  transaction  between  the  trust  company 
and  the  railroad  company  was  governea  by 
the  law*  of  Ohio,  and  was  a  loan  at  ten  per 
cent  interest.  The  trust  company  was  forbid- 
den by  the  charter  to  lend  at  a  greater  rate  of 
interest  than  seven  per  cent,  and  any  contract 
for  a  higher  rate  was  ultra  vires  and,  there- 
fore, null.  The  Bank  of  Ashland,  receiving 
these  bonds  of  the  trust  company,  knew  tha 
.law  of  its  charter,  which  was  by  public  act, 
and  was  further  advised  by  the  guaranty  that 
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the  transaction  was  a  loan  and,  therefore,  took 
the  bonds,  subject  to  all  defenses. 

Act  Feb.  12,  1834,  §§  23,  28;  32  Ohio  L. 
73;  ChurchUl  v.  Suter,  4  Mass.  156;  Payne  ▼. 
Trezevant,  2  Bay  (S.  C.)  23;  Oaither  v.  Bk, 
1  Pet.  37;  Nichoh  v.  Fearaon,  7  Pet.  109;  Bk, 
V.  Swayne,  8  Ohio,  257;  Creed  v.  Bk.  11  Ohio, 
489;  Exporting  Co,  v.  Clark,  13  Ohio,  1;  Bk. 
V.  Stevens,  1  Ohio  St.  233;  Bushy  v.  Finn,  1 
Ohio  St.  409;  Bk.  v.  Russell,  1  Ohio  St.  313. 

Messrs,  A.  G.  Porter  and  W*  H.  Wads- 
wor^,  for  defendant  in  error: 

A  promise  by  a  corporation  to  pay  more 
than  seven  per  cent  in  New  York  was  not 
usurious  at  the  date  of  these  bonds,  nor  at 
their  sale  to  the  Ohio  Life  &,  Trust  Company. 

The  New  York  statute  of  1850  is  a  repeal 
of  the  laws  of  that  state  against  usury,  so  far 
aa  the  promises  of  corporations  are  concerned. 

Curtis  V.  Leavitt,  15  N.  Y.  88;  Butterworth 
T.  O'BHen,  23  N.  Y.  275. 

The  Junction  Railway  Company  had  express 
authority  by  its  charter,  to  borrow  money  on 
its  own  notes  at  any  rate  of  interest;  or  to  is- 
sue, sell,  dispose  of  or  negotiate  its  own  bonds 
or  promissory  notes,  within  or  without  the 
state  of  Indiana,  at  such  rates  and  for  such 
prices  as  it  might  deem  proper.  Amended 
charter,  Jan.  29,  1851.  S  1. 

These  bonds  it  might  lawfully  sell  at  any 
discount  in  the  state  of  Ohio,  and  the  Ohio 
Life  &  Trust  Company  mi^tit  lawfully  buy 
them  within  that  state,  as  its  supreme  court 
has  also  decided.  Bk.  of  Ashland  v.  Jones,  16 
Ohio   St.    160. 

Unless  the  statute  violated  by  the  contract 
does  declare  it  void,  or  "utterly  void"  it  is 
protected  in  the  hands  of  a  party  without  no- 
tice of  the  illegality. 

Fleekner  v.  Bk.  8  Wheat.  363;  Bk.  ▼.  Pra- 
ther,  12  Ohio  St.  504. 

The  charter  of  the  Ohio  Life  &  Trust  Com- 
pany does  not  declare  the  paper  or  contract 
void,  but  forfeits  the  charter,  as  we  have  seen. 

Neither  do  the  laws  of  Ohio  P^ninst  usury 
declare  ''all  bonds,  contracts,  and  assurances" 
made  in  violation  of  their  provisions  "utterly 
void'*  nor  void. 

These  points  have  been  ably  and  elaborately 
considered  by  the  supreme  court  of  Ohio  (per 
Judge  Peck).    Bk.  v.  Prather^  supra. 

In  that  case  the  court  holds  that,  whether 
the  contract  be  ultra  in>c«,  or  in  violation  of 
the  general  laws  of  the  state  against  usury, 
it  M'ill  be  protected  in  Ohio,  in  the  hands  of  an 
innocent  holder  for  value. 

This  ruling  is  not  only  approved  by  this 
court,  but  by  the  English  judges.  8  Wheat. 
supra. 

Broughion  v.  Manchester  Water  Works,  3  B. 
k  Aid.  10,  per  Holroyd;  Eastern  Counties  Rail' 
tro.v  v.  Bawkes,  35  Eng.  L.  &  E.  32,  by  Lord 
St.  Leonards,  quoted  by  Judge  Peck. 

Mr.  Justice  Bradley  delivered  the  opinion 
01  the  court: 

Ihis  was  an  action  of  debt  brought  by  the 
Bank  of  Ashland,  a  corporation  of  Kentucky, 
against  the  Junction  Kailroad  Company,  a  cor- 
poration of  Indiana,  to  recover  the  amount  of 
nine  bonds  of  the  latter  company,  for  $1,000 
each,  with  interest  coupons  attached.  The. 
bonds  bore  date  July  1,  1853,  and  were  pay 
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able  to  Caleb  Jones  or  bearer,  at  the  office  ol 
the  Ohio  Life  Insurance  k  Trust  Company  in 
the  city  of  New  York,  on  the  first  dav  of  July, 
1863,  with  interest,  at  the  rate  of  ten  per 
cent  per  annum,  payable  half  yearly.  The  dec- 
laration contains  twenty  special  counts  on  the 
bonds  and  coupons,  and  one  common  count  for 
money  lent,  paid,  had  and  received,  and  ac- 
counts stated.  To  the  last  count  there  was  a 
plea  of  nil  debet,  and  to  the  twenty  special 
counts  the  defendant  filed  four  special  pleas, 
the  substance  of  which  was,  that  the  bonila 
were  obtained  by  the  plaintiffs  from  the  Ohio 
Life  Insurance  k  Trust  Company,  and  that 
they  were  originally  negotiated  hy  the  defend- 
ant to  that  company  in  Cincinnati,  at  par,  un- 
der the  pretense  of  a  sale  of  the  bonds,  but 
in  truth  by  way  of  a  loan  of  money  from  the 
Ohio  Trust  Company  to  the  defendant  upon 
interest  at  the  rate  of  ten  per  cent  per  an- 
num; a  rate  which,  as  stated  in  the  first  spe- 
cial plea,  the  Ohio  company,  by  its  charter, 
was  prohibited  from  taking,  and  which,  as 
stated  in  the  second  of  said  pleas,  the  defend- 
ant, by  the  law  which  authorized  it  to  do  biisi- 
ness  in  Ohio,  was  prohibited  from  paying; 
and  which,  as  stated  in  the  third  plea,  wn.^ 
forbidden  by  the  usury  laws  of  New  York, 
where  the  bonds  were  made  payable.  The  pleas 
allege  that  the  plaintiffs  took  the  bonds  with 
notice  of  a  usurious  consideration;  these  pleas 
being  demurred  to  and  overruled,  the  deifend- 
ant  filed  a  fourth  special  plea  to  the  same 
count  setting  forth,  substantially,  the  «nm*» 
facts  as  in  the  first  plea,  *with  a  more  [*228 
specific  averment  of  a  corrupt  and  usurious 
agreement.  To  this  plea  the  plaintiff  replied 
that  the  bonds  were  purchased  from  the  de-> 
fendant  by  the  Ohio  Life  k  Trust  Company, 
in  good  faith,  and  that  the  plaintiff  received 
them  in  good  faith,  with  the  assurance  and 
belief  that  they  had  been  so  purchased,  and 
had  not  been  received  as  a  security  for  a  loan. 
A  jury  being  waived,  the  cause  was  tried  by 
the  court  which  made  a  special  finding  of  the 
facts,  the  substance  of  which  was.  that  the 
bonds    declared    on    were,    as    alleged    in    the 

f)lea,  originally  negotiated  by  the  defendant  be- 
ow  to  the  Oliio  Life  Insurance  k  Trust  Com- 
pany, at  its  office  in  Cincinnati,  Ohio,  at  par. 
being -parcel  of  125  bonds  negotiated  together; 
that  tne  defendant  proposed  to  sell  the  bonds 
to  the  trust  company,  but  the  latter  refused  to 
take  them  unless  some  persons  other  than  the 
defendant    would    guaranty     their     payrnent, 
which   was   done;    whereupon   the  n^^otiatiim 
was  consummated;   that  said   negotiation   did 
not  amount  to  a  loan  of  money,  but  to  a  sale 
ot  the  bonds  and  that  the  transaction  involved 
nothing  usurious;  that  in  1857,  the  trust  com- 
pany transferred  the  bonds  to  the  plaintiff  be- 
low, in  payment  of  a  debti  and  that  the  plain- 
tiff took  them  in  good  faith,  without  any  no- 
tice of  the  fact  of  usury,  or  of  illegality  in  the 
issuing  of  the  bonds,  out  had  notice  of    the 
guaranty.     Upon  these  facts  the  court  beloir 
gave  the  plaintiff  judgment  lor  the  full  amount 
of  the  bonds  and  interest. 

L'nless  this  c-^se  has  become  embarrassed  Yrj 
the  pleadings,  the  facts  as  found  by  the  eoii»-t 
present  a  clear  case  in  favor  of  the  plnintilT. 
If  they  could  have  been  given  in  evidence  un- 
der the  common  count,  we  should   have    felt 
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no  hesitaUon  hi  sustaining  the  judgment  on 
that  count  alone,  disregarding  the  sperinl 
founts  and  the  pleadings  thereto.  But  it  has 
been  held  that  an  agreement  under  seal  for 
the  payment  of  money  cannot  be  received  to 
support  the  common  money  counts.  It  will 
be  necessary,  therefore,  to  examine  the  case 
with  reference  to  the  defenses  set  up  in  the 
special  pleas.  In  all  of  them  usury  and  want 
of  authority  in  the  original  parties  to  make 
the  negotiation  are  the  points  of  defense  re- 
lied on. 

With  regard  to  the  question  what  law  is  to 
decide  whether  a  contract  is  or  is  not  usur- 
ious, the  general  rule  is  the  law  of  the  place 
where  the  monev  is  made  payable:  although 
it  is  also  hold  tiiat  the  parties  may  stipulate 
in  accordance  with  the  law  of  the  place  where 
the  contract  is  made.  In  this  case  it  is  con- 
ce<led  by  all  the  pleas,  and  shown  by  the  spe- 
cial finding  of  tJie  court,  that  the  place  of 
payment  of  the  bonds  in  question  was  the  city 
of  New  York.  By  the  law  of  that  state,  passed 
April  tfth,  1850,  of  which  the  circuit  court  had 
a  right  to  take  judicial  notice  {Oicitwa  v. 
Hatt.  9  Pet.  62.5),  no  corporation  is  allowed 
to  interpose  the  deifense  of  usurj'.  None  of  the 
special  pleas  allege  that  the  place  of  payment 
mentioned  in  the  bonds  was  adopted  as  a  shift 
or  device  to  avoid  the  .statute  of  ui«ury.  The 
device  complained  of  was  a  pretended  sale  of 
230*J  •the  bonds,  when  the  transaction  was 
really  a  loan.  Admitting  that  it  was  a  loan. 
it  is  not  denied  that  it  was  made  bona  fide 
payable  in  New  iork.  Hence  the  pleas  cannot 
st^nd  as  pleas  of  usui*y,  properly  Ro-called. 
They  must  stand,  if  at  all,  on  the  allcimtion 
that  one  or  both  of  the  contracting  parties 
wax  prohibited  by  law  from  making  such  a 
contract. 

It  is  certain,  however,  that  no  such  pro- 
hibition etists  in  the  case  of  the  defendant. 
By  the  supplement  to  its  charter,  passed  by 
the  legislature  of  Indiana,  January  20th.  185], 
it  was  authorised  to  l)orrow  mone>'  or  sell  its 
securities  at  any  rate  of  interest  or  price  it 
might  deem  proper.  The  courts  in  Indiana 
are  authorized  by  the  Constitution  of  that 
fltate  to  take  judicial  notice  of  all  its  laws; 
j»n«l.  therefore,  the  circuit  court  could  take  ju- 
dicial notice  of  this  law.  By  the  law  of  Ohio, 
passed  Dcceml>er  15.  1852,  anj'  railroad  com- 
vnnny  authorized  to  borrow  money,  and  to  exe- 
eciite  bonds  or  promissory  notes  therefor,  was 
authorized  to  sell  such  bonds  or  note«  at  such 
times  and  in  such  places,  either  within  or 
without  the  state,  and  at  such  rates,  and  for 
such  prices,  as  in  the  opinion  of  the  directors 
might  best  advance  the  interests  of  the  com- 
pany. This  is  tantamount  to  a  repeal  of  the 
usury  laws  as  to  such  companies.  And  although 
this  law  had  primary  reference  to  the  railroad 
companies  of  Ohio,  yet  the  supreme  court  of 
that  state.  In  a  very  sensible  and  judicious  opin- 
ion, has  decided  that  it  extends  by  comity  to 
railroad  companies  of  other  states  borrowing 
monev  in  Ohio.  Indeed,  the  second  special  plea 
sets  forth  a  statute  of  Ohio,  in  relation  to  thin 
verv  defendant,  which  makes  it  a  corporation  of 
Ohio,  as  well  as  Indiana,  and  authorizes  it  to 
perform  any  act  within  the  state  of  Ohio  the 
ntkvne  as  if  it  had  originally  been  Incorporated 
therein.  This  act,  it  seems  to  us,  rendered  the 
12  Wall. 


exercise  of  comitv  hardly  necessary  to  bring 
the  defendant  within  the  privileges  of  the  Ohio 
act  of  18.52. 

It  must  be  conceded,  therefore,  first,  that 
the  transaction  in  question,  if  a  loan  at  all, 
was  not  an  usurious  loan  by  the  law  of  the 
place  which  governed  the  contract;  and,  sec- 
ondly, that  the  defendant  had  a  perfect  right 
to  make  it.  This  observation  'is  appli-  [*231 
cable  to  all  the  special  pleas,  and  disposer  en- 
tirely of  the  second  of  ttiem,  in  which  the  de- 
fendant relies  on  its  own  disability  to  borrow 
money  at  a  higher  rate  of  intercut  than  seven 
per  cent;  and  also  disposes  of  the  third  of  siiid 
pleas,  in  which  the  statute  of  usury  of  the 
state  of  New  York  is  pleaded.  Tliere  rcniains, 
then,  only  the  tirst  plea,  in  which  the  point 
is  taken  that  the  Ohio  Life  Insurance  &  Trust 
(*ompany  was,  by  its  charter,  prohibited  from 
taking  more  than  seven  i>er  cent  interest.  This 
I>oint  is  fully  presented  in  the  last  plea  on 
which  issue  was  taken,  and  the  defendant 
can,  therefore,  receive  no  harm,  though  the  de- 
murrer to  its  first  plea  was  wrongly  Kustained. 
It  still  had  the  benefit  of  that  defense  under 
the  last  plea ;  and  the  result  is  prewnted  to 
us  in  the  finding  of  the  court.  That  finding 
is,  that  the  transnetion  was  not  a  loan  at  all, 
but  only  a  sale  of  the  bonds;  and  it  is  not 
pretended  that  the  Ohio  Life  &  Trust  Com- 
pany might  not  purchase  securities  of  this 
sort  at  any  price  it  might  deem  expedient. 
But  the  defendant  contends  that  this  was  a 
conclusion  of  law  on  the  part  of  the  coilrt.  and 
that  it  was  erroneous.  Surely  the  question 
whether  a  negotiation  of  bonds  was  a  sale 
or  a  loan  is  ordinarily  and  prima  facie  a 
question  of  fact.  To  make  it  a  question  of 
law,  some  fact  must  be  admitted  or  proved, 
which  is  irreconcilable  with  one  conclusion  or 
the  other.  What  fact  in  this  case  is  irrecon- 
cilable with  the  conclusion  that  this  negotia- 
tion was  a  sale?  The  defendant  contends  that 
the  fact  that  the  bonds  were  its  own  obliga- 
tions is  such  a  fact,  and  alleges  that  in  law 
a  party  cannot  sell  its  own  obligations  to  pay 
money.  But  it  certainly  may  do  this  if  au- 
thorized by  law  to  do  it ;  and*  it  is  shown  that 
this  very  thing  was  authorizecl  by  the  laws  of 
Ohio,  to  the  benefit  of  which  the  defendant 
was  expressly,  as  well  as  bv  comity,  entitled. 

Again:  the  defendant  alleges  that  the  ex- 
action of  collateral  securitv  for  the  payment 
of  the  bonds  was  a  fact  wholly  irreconcilable 
with  a  sale.  We  do  not  think  so.  Once  con- 
cede that  the  obligor  may  sell  its  own  bonds, 
what  difference  can  it  make  how  fuUv  and 
strongly  they  may  be  secured?  •The  i*232 
requirement  of  guaranties  can  only  amount  to 
evidence  of  intention  at  most;  the  weight  of 
which,  in  connection  with  all  the  circum- 
stances of  the  case,  is  to  be  judged  of  by  the 
tribunal  to  which  the  facts  are  submitted. 
This  has  been  fairly  done  in  the  present  case, 
and  the  decision  is  against  the  defendant. 

In  this  view  of  the  case  we  do  not  decide 
whether  the  demurrer  to  the  first  plea  was  or 
was  not  well  taken.  We  are  disposed  to  think 
that  it  was,  but  do  not  deem  it  necessarv  to 
encumber  the  case  with  the  discussion  of  that 
question. 

The  judgment  ia  affirmed, 
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SS.    IH.I6.      Boon  atler    (be   eommcncement  of   tbe 
It(b»1]ioD,   BIbl«r  rcBlnied   bis  connnlaiLon   In  tbe 
Armj-   n(  the   United  StRles.   and  jDlDed    Hie   Cod- 
fedenln.  Burns  remained  true  to  big  nlleKiance  to 
the  Kovernmeni  of   the  L'Dited  Slalei.   and   urved 
In   tbe  Arm;  of  the  Union.     After  the  realgnallon 
and  drrrrilon  of  Sibley,  one  halt  of  the  roynlly  on 
each   tent,  made  or   procured   by    the  goternmeot. 
waa  paid  to  Biirna,  under  tbe  cootract  with  Sibley, 
until  December  28,  1861.  trben  further  payments  to 
blm   were   forbidden  by  order  o(  the  Secretary    of 
War.  atthoufh  tbe  KovernmeDt  conlluued  to  manu- 
facture  and   UK   the    tents  as   preTlously.      Held  : 
(1)  That  tbe  aulgnnient  of  Sibley  pa  seed  to  Bun 
one-half  Interest  In  the  contract  of  Slblej  with  11 
nrernmeDt.  and  a  rlfht  to  ■  moiety  of  the  royal 
aClpulated;    {2)    that    the    order    of   the    Secretni 
oC  War  In  December,  1801,  did  not  terminate  tl 
contract :  (3)  that  the  war  department,  br  Ita  prei 
ous  payments  to  Burns  ot  one-half  of  the  royal 
stlmilated.  aeiered   his  claim  from  that  of  Bible 
UDder  the  contract:   <4)   that  tbe  act  of  March   _. 
1863,  Id  barring  Blbkv,  by  reason  of  hia  disloyalty, 
of  any  action  upon  the  contract  with  tbe  goTem- 
mrnl.   In   tbe  court  ot  claims,   does  not  affect  the 
rlghti  ot  Burns  to  bit  moiety  under  that  coDtracC 
or  b1>  Tljtht  of  action  for  the  aame  In  tbe  court  of 
Claim*.    Tbe  act  severs  (belt  elalm- 

3.  Tbe  court  of  claims,  in  deciding  upon  the 
ricbta  of  elalmanta.  la  not  bound  by  any  speclai 
rules  ol  pleading. 

[No.   168.] 
Argued  Oct.  SO,  1871.     Decided  Nov.  $,  1871. 

APPEAL  from  tlie  Court  of  Claima. 
The  petition  in  this  case  v/m  Uted  in  the 
court    below   hy   the   appellee,   to   recover   '" 
the  use  of  a,  certnin  patent  for  making  coi 
tentx.    Tlie  court  found  the  facta  to  be  as 
Iowh:     "Tliat  a  patent  for  making  an  improved 
conical    tent   was    issued   to  H.   H.   Sibley, 
18-10:  that  in  1H5B  a  proposition  was  made 
Jones,  ftgent  for  tlie  Sibley  tent,  by  Aasistant 
Quartermaster   General  Thomas,   to  pay  S6,00 
royalty  for  every  such  tent  made  by  the  Unit- 
ed  Rtates,  at  long  as  this  agreement  may  be 
confirmed     by     the     War    Department,    which 

Sroposition  was  accepted,  to  hold  good  until 
anuary   1,   18511.  and  longer,  unleas  notice  to 

■Headnotea  by  Mr.  Jnatlce  Fiild. 


the  contrary  should  be  given  by  the  patentee; 
that  an  assignment  of  one  Iwlf  intereet  in  taid 
patent  was  made  by  the  patentee  to  the  peti- 
tioner; that  the  patentee  at  the  time  of  per- 
fecting aaid  patent  was  an  officer  of  the  Lnit- 
ed  States  Army;  but  that,  subsequently,  he 
resigned  his  commission  anij  joined  the  Con- 
federates; that  tbe  petitioner  waa  also  an  offi- 
cer in  the  United  Statea  Army  M)d  continued 
loyal;  that  the  Lnited  States  used  a  large 
number  of  said  tents,  on  which  the  royalty 
d  not  been  paid;  that  Quartermaster  Gen- 
eral Meigii.  by  letter  called  the  attention  ot  the 
Secretary  of  War,  in  connection  with  this  roy- 
alty, to  paragraph  1002  Kevised  Regulations  of 
the   Army,    1381,   which   is   aa   followa: 

'1002,  No  officer  or  agent  in  the  piilitary 
service  shall  purchase  from  any  otJier  perMin 
in  the  military  service,  or  make  any  contract 
with  any  such  person  to  furnish  suppliea  or 
services,  or  make  any  purchase  or  contract  in 
which  such  peraon  shall  be  admitted  to  any 
share  or  part,  or  to  any  beneht  to  arise  there- 
upon this  communication  Secretary  Cam- 
eron indorsed  as  followa: 

'No  further  payments  will  be  made  to  Major 
W-  W-  Burnt  on  account  of  royalty  on  the 
Sibley  tent. 

Simon   Cameron, 

Secretary  of  \\"ar.' " 

And  the  court  found  aa  concluxion  of  law: 

1,  That  the  contract  between  the  United 
Statea  and  Major  Sibley,  made  Feb.  IS.  Dt.iS, 
was  valid  in  law,  and  waa  not  determined  by 
the  order  of  Secretary  Cameron  of  Dec-  20, 
1 861. 

2.  That  the  assignment  of  Major  Sibley  to 
the  petitioner,  made  Apr.  IS,  1858,  was  valid 
in  law,  and  that  by  that  and  the  facts  above 
found,  the  petitioner  became  entitled  to  one 
half  of  the  royalty  of  tii.OO  on  40,407  tents, 
made  and  procured  by  the  United  States,  aa 
above  atated ;  that  this  sole  action  of  the  pe- 
titioner for  said  one  half  of  the  royalty  ts 
well  brought  under  act  of  Mar.  3,  18S2,  ch.  02. 

Judgment  ia  to  be  entered  for  the  petitioner 
for  one  half  of  the  royalty  or  82.60  on  each 
of  40.497  tents,  amounting  to  the  sum  of  $101,- 
242.S0. 

Whereupon  the  defendant  took  an  appe«l 
to  this  oourt- 

Jfessra.  B.  H.  Briatow,  Solicitor  Qen..  T. 
E.  Talbot,  and  C.  H.  Hill,  A»»t.  Ally.  Gen., 
for  appellant: 

Tbe  court  has  found  as  a  fact,  that  the 
terms  proposed  in  the  letter  of  Jones  to  Tlioro- 
as  were  approved  by  the  Secretary  of  War, 
and  a  contract  was  made  between  the  United 
States  and  Jonea  according  thereto,  and  uith- 
out  regard  to  Thomas'  previous  letter.  But 
this  finding  was  erroneous  in  point  of  la«r. 
■Tones'  letter  tendering  the  contract,  must  b« 
read  in  the  light  of  Tfaomss'  letter,  to  which  it 
waa  a  reply,  and  the  question  as  to  what  is 
the  meaning  of  these  two  letters  together,  la 
a  question  ot  law,  and  not  of  fact. 

turner  t.  Yatea,  IS  How.  14;  Macbeth  v. 
Haldimand,  1  T.  R-  172:  ifntcUnaoH  v.  Botr- 
ker.  C  M.  ft  W.  534;  Smitlt  v.  Faulhitr,  12 
Gray,  ESI. 

The   terms   proposed   in   Thomas'   letter,    to 

p*y  ft  certain  aum  for  each  tent  "As  lon^  mm 
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thU  agreement  may  be  conftrmed  by  the  War 
Department"  was  a  direct  reservation  of  a 
power  to  the  \\ar  Department,  to  determine 
the  contract. 

The  natural  and  proper  construction  Is  that 
those  propositions  in  Thomas'  letter  which  did 
not  conflict  with  Jones'  reply,  and  particular- 

5r  this  one  now  referred  to,  were  adopted  by 
ones  as  the  basis  upon  which  he  founded  his 
proposition. 

The  agreement  of  Apr.  15,  1858,  between 
Boms  and  Sibley,  was  an  agreement  of  part- 
nership. Sibley  and  Bums  were  going  into 
the  business  of  introducing  and  selling  this 
patent,  and  towards  the  joint  undertaking  Sib- 
ley gives  Burns  an  interest  in  the  nature  of  a 
license  jointly  with  him.  No  apt  words  are 
used  from  banning  to  end,  for  assigning  any 
interest  to  Bums  in  the  patent  itself,  or  giv- 
ing him  any  right  to  bring  a  suit  in  his  own 
name  respecting  it. 

This  construction  is  strengthened  by  the  fact 
that  this  instrument  was  never  recorded  in  the 
Patent  Office,  in  a  manner  directed  bv  §  11  of 
the  patent  law  of  1836  (5  SUt.  at  L.  121) 
for,  although  an  assignment  of  a  patent  is  not 
avoided  by  the  omission  to  record  it,  yet  in 
the  case  of  an  instrument  whose  meaning  is 
doubtful,  the  fact  that  it  is  not  recorded  is 
strong  evidence  that  the  parties  did  not  re- 
gard it  as,   in  legal   efl'ect,  an   assignment. 

If  this  agreement  gave  Bums  a  right  to 
hare  one  half  interest  in  the  patent  assigned 
to  him,  it  was  a  merely  equitable  right,  which 
could  not  operate  as  an  assignment  as  against 
third  parties,  until  an  actual  assignment  had 
been  made  in   pursuance  of  it. 

But  if  he  had  any  interest  in  this  contract, 
H  was  purely  an  equitable  one,  and  not  one 
upon  wtiich  he  could  sue  the  government. 
Bonner  v.  V.  .9.  9  Wall.  156,  1»  L.  ed.  666. 

But  the  partnership  existing  between  Sibley 
snd  Burns,  and  the  rights  of  Burns  thereun- 
der in  the  contract,  previously  made  between 
Sibley  and  the  United  States,  would  be  ter- 
minated by  Sibley  becoming  a  public  enemy  at 
the  breaking  out  of  the  war.  That  a  partner- 
ship is  dissolved  by  one  of  the  partners  be- 
coming a  public  enemy,  admits  of  no  question. 

Orisicold  v.  ^Yaddington^  15  Johns.  57,  16 
Johns.  438:  Story,  Part.  §S  315,  316. 

By  Sibley's  becoming  a  public  enemy,  too, 
the  contract  between  him  and  the  United 
States  became,  to  say  the  least,  suspended  dur- 
ing the  continuance  of  the  war.  It  is,  there- 
fore, difficult  to  conceive  how  Bums,  whatever 
his  rights  may  have  been  before,  had  any  lon- 
ger any  rights  against  the  United  States.  It 
may  be  doubtful  whether,  by  becoming  a  rebel, 
Sibley  did  not  forfeit  all  his  rights  under  the 
letters  patent,  but  certainly  the  continued  use 
of  his  patent  by  the  government  during  the 
war  (as  appears  by  the  Quartermaster  Gen- 
eraPs  letter)  was  not  under  the  contract;  and 
n»  Bums  was  no  party  to  the  contract,  and 
had  no  rights  under  it  except  through  Sibley, 
his  rights  could  be  no  greater  than  those  of 
Sibley  himself. 

Oct.  2ti,  1861,  the  Quartermaster  General 
called  the  attention  of  the  Secretary  of  War 
to  the  matter  of  the  royalty  allowed  Bums, 
and  the  Secretary,  Dec.  20,  directed  that  no 
further  payment  should  be  made  to  him.     If 


their  construction  of  the  contract  originally 
made  between«the  United  Statins  and  Sibley, 
the  Secretary  of  War  had  a  right  to  determine 
it  at  any  time,  and  it  is  insisted  that  this  di- 
rection did  so  terminate  it.  It  is  said  that 
no  notice  of  this  direction  was  given  to  Bums. 
But  the  government  ceased  to  pay  any  royal- 
ty to  him,  which  would  seem  to  be  a  very  ef- 
fective form  of  notice.  If  no  particular  form 
of  terminating  the  contract  had  been  agreed 
upon,  any  action  of  the  Secretai^  of  War 
wnich  was  totally  irreconcilable  with  the  con- 
tinuance of  the  contract  would  operate  aa  a 
termination  of  it;  and  forbidding  the  Quar- 
termaster  General  to  pay  the  royalty  which 
the  government  had  agreed  to  pay  under  the 
contract,  was  certainly  totally  irreconcilable 
with  an  assumed  continued  existence  of  it. 

Mestrs.  James  Hushea*  Denver  d  Peck^ 
and  M«  H.  Carpenter,  for  appellee: 

1.  General  Bums  was  a  joint  owner  of  the 
invention  (Sibley  tent)  with  Sibley,  and  his 
interest  antedated  the  letters  patent  and  the 
contract  with  the  United  States. 

2.  Bums  occupied  toward  Sibley  the  rela- 
tion both  of  a  joint  owner  and  a  partner  in  the 
invention  and  in  all  its  benefits,  including  the 
letters  patent  and  the  contract  with  the  Unit- 
ed States  for  a  royalty. 

3.  The  contract  of  the  United  States  to  pay 
a  royalty  for  the  use  of  the  tent,  was  made 
with  W.  E.  Jones,  **as  the  agent  for  the  Sibley 
tent"  and  as  it  stood  originally,  was  a  joint 
contract  with  Sibley  and  Burns. 

4.  On  this  contract,  upon  the  facts  found,  a 
separate  action  by  Burns  in  the  court  of 
claims  was  well  brought. 

5.  The  acts  of  the  parties,  after  discontinu- 
ing the  payment  of  Sibley's  moiety  of  the  stip- 
ulated royalty,  constitute  a  new  contract  vdth 
Bums  separately,  upon  which  his  suit  was 
well  brought. 

6.  Sibley  can  maintain  no  suit  against  the 
United  States,  nor  enforce  any  claim  against 
them,  without  the  express  assent  of  Congress. 

7.  In  the  United  States,  the  treason  of  one 
partner  does  not  forfeit  the  rights  or  property 
of  another. 

Story.  Part.  §9  9,  240,  315,  316,  and  n,; 
also  9  304,  and  n.  4. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Upon  the  facts  found  by  the  court  of  claims, 
we  are  of  opinion  that  the  contract  entered 
into  on  behalf  of  the  United^  States  with  Major 
Sibley,  by  which  the  government  was  author- 
ized to  make  and  procure  as  many  of  the  Sib- 
ley tents  as  it  might  require,  by  pa3ing  the 
sum  of  $5  for  each  tent,  was  a  valid  con- 
tract, and  not  within  the  prohibitions  of  the 
Army  regulation,  number  1002.  That  regu- 
lation does  not  apply  to  contracts  on  behalf 
of  the  United  States,  which  require  for  their 
validity  the  approval  of  the  Secretary  of  War. 
Though  contracts  of  that  character  are  usual- 
ly negotiated  by  subordinate  officers  or  agents 
of  the  government,  they  are  in  fact  and  in  law 
the  acts  of  the  Secretary,  •  whose  sane-  [*252 
tion  is  essential  to  bind  the  United  States. 
The  Secretary,  though  the  head  of  the  War 
Department,  is  not  in  the  military  service 
in  the  sense  of  the  regulation,  but,  on  the  con- 


the  counsel  for  the  United  States  are  right  in    trary,  is  a  civil  officer  with  civil  duties  to  per- 
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form,  as  much  bo  as  the  head  of  any  other  of 
the  Executive  Departments. 

It  would  be  carrying  tne  regulation  to  an 
absurd  extent  to  hold  ft  was  intended  to  pre- 
clude the  War  Department  from  availing  it- 
selfi  by  purchase  or  any  other  contract  of  any 
property  which  an  officer  in  the  military  serv- 
ice might  acquire,  if  its  possession  or  use  were 
deemed  important  to  the  government.  If  an 
officer  in  the  military  service,  not  specially 
employed  to  make  experiments  with  a  view  to 
suffgest  improvements,  devises  a  new  and  Tal- 
uable  improvements  in  arms,  tents,  or  any 
other  kind  of  war  material,  he  is  entitled  to 
the  benefit  of  it  and  to  letters  patent  for  the 
improvement,  from  the  United  States,  equally 
with  any  other  citizen  not  engaged  in  such 
service;  and  the  government  cannot,  after  the 
patent  is  issued,  make  use  of  the  improve- 
ment any  more  than  a  private  individual,  with- 
out license  of  the  inventor  or  making  compen- 
sation to  him. 

In  the  present  case  there  is  no  question  of 
the  right  of  Sibley  to  the  improved  conical 
tent.  He  received  a  patent  for  the  improve- 
ment in  April,  1856,  and,  by  the  contract  with 
him,  the  United  States  recognized  his  right 
to  it,  and  to  compensation  for  its  use. 

The  contract  was  nothing  more,  in  fact, 
than  a  license  from  him^  the  government  to 
manufacture  or  procure  the  tent  and  use  it, 
upon  pa3rment  of  a  stipulated  sum.  By  its 
terms  the  license  extended  until  the  1st  of 
January,  1859,  and  longer  unless  the  United 
•States  were  notified  to  the  contrary.  The 
power  of  determining  this  license  thus  re- 
mained with  the  patentee  after  that  period, 
but  the  United  States  could  also  at  an^  time 
have  determined  their  liability  by  ceasincr  to 
make  the  tents.  It  does  not  appear  that  either 
party  ever  desired  the  termination  of  the  li- 
cense. Neither  Sibley  nor  Burns,  who  had  be- 
come, as  hereafter  stated,  equally  interested 
with  Sibley  in  the  contract,  ever  expreftsed 
253*1  *any  intention  to  withdraw  the  license; 
and  the  United  States  continued  to  make  and 
use  the  tents  until  the  whole  number  were  ob- 
tained, for  which  the  present  claim  is  asserted. 
The  order  of  the  Secretary  in  December,  1861, 
declaring  that  no  further  payment  should  be 
made  to  Burns  on  account  of  the  royalty  on  the 
tent,  was  not  intended,  in  our  jud^nnent,  ei- 
ther as  a  repudiation  of  the  liability  of  the 
United  States  to  him  for  the  tents  previously 
procured,  amounting  to  over  38,000,  or  of  their 
liability  to  him  for  any  tents  that  might  be 
subsequently  made,  but  only  to  leave  the  rights 
of  Bums,  connected  as  they  were  with  a  patent 
issued  to  one  who  had  resigned  his  commission 
in  the  national  Army  and  entered  the  Confed- 
erate ser\'ice,  to  be  determined  by  the  proper 
judicial  tribunals.  If  the  Secretary  had  in- 
tended to  terminate  the  contract,  something 
more  would  have  been  required  on  his  part, 
whiif«t  the  United  States  continued  to  manu- 
f'^cture  and  use  the  tents,  than  a  mere  direc- 
tion to  withhold  the  payments  stipulated  for 
such  manufacture  and  use. 

Burns,  as  we  have  said,  had  become  equally 
interested  with  Sibley  in  the  contract  with 
the  United  St&tes.  In  April,  1858,  Sibley  had 
executed  to  him  an  assignment  of  "the  one 
half  interest  in  all  the  benefits  and  net  profits 
r**i«ing  from  and  belonging  to  the  inventi<ni/' 
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from  and  after  the  22d  of  February,  18-'»0,  a 
period  anterior  to  the  issue  of  the  patent, 
whether  this  assiffnment  be  held  to  have 
transferred  a  legal  title  to  one  half  of  the 
patent  itself  is  not,  in  our  judgment,  impor- 
tant. It  passed  a  half  interest  in  the  contract 
of  Sibley  with  the  government,  and  the  risht 
of  a  moiety  of  the  royalty  stipulated  by  that 
contract. 

The  War  Department  recognized  this  half 
interest  of  Bums  and,  until  the  order  of  the 
Secretary  in  December,  1861,  paid  a  moiety 
of  the  royalty  to  him.  It  thus  severed  his 
claim  under  the  contract  from  that  of  Sibley. 
But  independent  of  this  fact,  the  rights  of 
Bums  in  the  contract  and  the  compensation 
stipulated  could  not  be  forfeited  nor  impaired 
by  the  disloyalty  of  his  associate.  He  was 
true  in  his  allegiance  to  the  ^verament  and 
served  in  the  Army  of  the  Union.  His  claim 
could,  therefore,  be  presented  and  considered 
*in  tne  court  of  claims  by  the  act  of  [*254 
March  3d,  1863.  His  associate,  Sibley,  is  at 
the  same  time  barred  by  that  act  of  any  action 
there,  either  joint  or  several,  by  reason  of  his 
disloyalty.  The  act  does  thus,  in  fact,  sever 
their  claims,  allowing  the  claim  of  one  to  be 
prosecuted,  and  barring  that  of  the  other.  The 
technical  rule  of  pleiuling  in  an  action  in  a 
common  law  court,  by  which  a  contract  with 
two  must  be  prosecuted  in  their  joint  names, 
if  both  are  living,  has  no  application  to  a 
case  thus  situated.  And  the  court  of  claims, 
in  deciding  upon  the  rights  of  claimants,  is 
not  bound  by  any  special  rules  of  pleading. 

We  see  no  error  in  the  ruling  of  thai  couf^f 
and  therefore  its  judgment  ia  affirmed. 


BEN  HOLLADAY,  Plff.  in  Err.^ 

V. 

THOMAS  W.  KENNARD. 
(See  S.  C.  12  Wall.  254-250.) 

Charge  of  judge  construed  to  require  only  or^ 
dinary  care — ordinary  negligence^  what  is — 
carrier^  liahle  for — due  diligence,  when  re- 
quired, 

*1.  Dnrlng  the  late  CItII  War.  the  defendant  was 
proprietor  of  a  stasre  and  express  line  upon  the 
overland  ronte  to  California.  The  stajre  was  at- 
tacked by  IndisDs  and  robbed  of  Its  contents,  among 
which  was  a  safe  containinp'  momy  '^f  t  •♦•  »»!  m-  t»». 
below.  The  Judge  charged  the  jury,  in'detennlnlng 
what  was  the  duty  of  the  express  agent  at  that 
time,  to  inquire  what  a  cool,  selr-possessed.  prudent, 
cnreful  man.  would  have  done  with  his  own  prop- 
erty under  the  same  circumstances ;  that  it  was  the 
defendant's  dnty  to  provide  such  a  man  for  this 
hazardous  business.  Held,  that  the  charg(>  was  not 
erroneous:  that  it  only  required  of  the  defendant 
what  might  be  called  ordinary  care  and  diligence, 
under  the  special  circumstances  of  the  case. 

2.  What  is  ordinary  negligence,  depends  on  the 
character  of  the  employment.    Where  skill  and  ca- 

f»aclty  are  required  to  accomplish  an  undertakinR, 
t  would  be  negligence  not  to  employ  persons  hay- 
ing those  qualifications. 

.3.  When  goods  in  the  hands  of  a  common  carrier 
are  threatened  to  be  destroyed  or  seized  by  a  public 
enemy,  he  Is  Imund  to  use  due  diligence  to  prerent 
such  destruction  or  seizure. 

4.  It  is  not  necessary  that  be  should  be  irnilty  of 
fraud  or  collnslon  with  the  enemy,  or  wilful  neg- 
ligence, to  make  bim  liable ;  ordinary  negligence  la 
sufficient. 

[No.  166.] 

Argued  Oct.  25,  f87i.    Decided  Nov.  6,  1871. 
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IN  ERROR  to  the  Cireuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  for  the  loss  of  a 
certain  package  by  the  defendant,  as  a  common 
carrier.  Judgment  having  been  given  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  ease  is  fully  stated  in  the  opinion  of  the 
court. 
Mr,  H.  M.  Rnsgles  for  plaintiff  in  error. 
Messrs.   W,   W,   MeFarland  and  Jos.  Ia- 
lo  for  defendant  in  error. 


Mr.  Justice  Bradlej  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  trespass  on  the  case 
£56*]  against  the  defendant  *as  a  common 
carrier,  for  the  loss  of  a  package  of  money  de- 
livered to  his  agent  at  Atchison,  Kansas,  on  the 
2d  of  January,  1865,  to  be  carried  to  Central 
rity  in  Colorado  territory.  The  defendant  was 
the  proprietor  of  the  overland  stage  line,  which 
was  th^  engaged  in  the  transportation  of  pas- 
■engerR  and  g<x>ds  from  Atchison  to  Placerville 
in  California,  as  a  part  of  the  great  through 
mail  across  the  continent.  The  package  in  ques- 
tion was  delivered  to  the  United  l^tates  Express 
Company  in  New  York,  which  forwarded  it  to 
Atcmscm  and  there  delivered  it  to  the  defend- 
ant's agent.  It  was  placed  in  a  safe  made  of 
leather  and  iron  and  carried  in  the  stage,  in 
diaige  of  an  express  agent  in  the  defendant's 
employ.  At  the  time  of  the  loss,  there  were 
no  persons  in  the  stage  but  this  express  agent 
and  the  driver.  The  loss  occurred  by  the  stage 
beinff  robbed  by  hostile  Indians  at  Julesburg, 
on  the  morning  of  the  7th  of  January. 

The  Civil  Wkr  at  this  period  was  still  pend- 
ing, and  the  Sioux,  Chevennes,  and  Arapahoes 
were  hoetUe  to  the  United  States,  ana  were 
constantly  committing  outrages  asainst  person 
and  property,  while  crossing  the  plains  between 
Missouri  and  California.  It  required  much 
courage,  coolness  and  vigilance  to  carry  on  the 
business  of  transportation  by  the  overland 
route. 

Julesburg,  at  that  time,  was  a  station  of  the 
express  line,  consisting  of  a  log  house  and  sta- 
ble, a  telegrM>h  olBce  and  warehouse,  occupied 
by  three  or  lour  persons  in  charge.  About  a 
mile  east  of  Julesburg  was  a  mud  house  called 
Bulins  Ranch.  About  a  mile  west  of  Julesburg 
was  a  military  post  occupied  by  about  forty 
United  States  troops,  under  command  of  Cap- 
tain O'Brien,  and  consistinf^  of  an  adobe  build- 
ing about  fifty  feet  long,  with  several  outbuild- 
ing»,  and  provided  with  two  or  three  pieces  of 
light  ordnance. 

About  two  o'clock  in  the  morning,  whien  three 
or  four  miles  east  of  Julesburg,  the  stage  was 
fired  into  by  the  Indians.  Making  what  speed 
th^  could,  the  express  agent  and  driver  reached 
Bniins  Ranch  with  the  stage,  stayed  there 
256*]  *until  daylight  and  then  went  on  to 
Julesburg,  where  they  changed  horses.  They 
then  proceeded  to  the  militory  post,  and  in- 
formed Captain  O'Brien  that  they  had  been  at- 
tacked by  Indians,  and  the  express  agent  re- 
Quested  him  to  give  them  an  escort,  to  protect 
the  stsjB^e  on  its  further  progress.  The  cap- 
tain said  he  could  not  give  them  an  escort,  as 
he  had  but  forty  men  on  duty,  and  was  then 
12  Wail. 


mounting  them  to  go  and  fight  the  Indians  who 
were  then  in  sight,  and  told  the  agent  to  remain 
where  he  was,  as  it  would  not  be  safe  for  him 
to  go  up  the  road.  He  then  left  with  his  com- 
mand to  engage  the  Indians,  who,  he  said,  were 
about  fifteen  hundred  in  number.  After  the 
troops  had  left  the  fort,  the  eitpress  agent 
changed  the  mail  there,  and  then  returned  to 
Julesburg  and  had  the  horses  put  into  the 
stable.  They  had  not  been  put  out  more  than 
fifteen  minutes,  when  the  Indians  were  observed 
coming  towards  the  station,  following  the 
troops,  fourteen  of  whom  had  bieen  killed.  There 
being  no  time  to  hitch  the  horses  to  the  stage, 
the  driver  and  express  agent  each  mounted  a 
horse  and  followcKl  the  soldiers  back  to  the 
military  post.  The  Indians  stopped  at  the  sta- 
tion, robbed  the  stage,  broke  open  the  safe,  and 
rifled  it  of  its  contents.  The  troops  soon  brought 
their  l¥>witzers  to  bear  on  the  Indians,  and 
compelled  them  to  retire  to  the  hills. 

Upon  this  evidence,  the  court  instructed  the 
jury  that  the  attack  of  the  Indians  was  that  of 
a  public  enemy,  and  that  defendant  was  exon- 
erated from  the  ordinary  responsibility  of  a 
common  carrier,  and  was  not  liable  for  the  loss 
of  the  money  unless  his  agents  were  guilty  of 
some  carelessness,  negligence  or  want  of  vigi- 
lance or  attention,  which  contributed  to  the 
loss.  The  plaintiff  below  claimed  that  they  were 
guilty  of  carelessness  and  negligence:  first,  in 
leaving  the  military  post  after  being  charged  by 
Captain  O'Brien  to  remain  there ;  second,  in  un- 
hitching and  putting  out  the  horses  after  going 
back  to  Julesburg.  These  points  were  very 
properly  left  to  the  jury,  as  questions  of  fact. 
But  in  giving  the  jury  instructions  on  this  sub- 
ject, the  presiding  judge  told  them:  "In  de- 
termining what  was  the  duty  of  the  express 
agent  at  *that  time,  I  can  lay  down  no  [*267 
better  rule  for  your  guidance  than  this:  what 
in  your  judgment  would  a  cool,  self-possessed, 
prudent,  careful  man  have  done  with  his  own 
property,  under  the  same  circumstances?  .  .  . 
Such  a  man,  it  was  the  duty  of  Mr.  Holladay 
to  provide  for  this  very  hazardous  business.  It 
was  his  duty  to  provide  a  cool,  self-possessed 
man ;  a  cautious,  prudent  man :  a  man  of  good 
judgment  and  forethought."  The  defendant's 
counsel,  complain  that  ^is  instruction  was  con- 
trary to  law^  and  exacted  too  much  of  the  de- 
fendant; and  at  the  trial  they  requested  the 
judge  to  charge:  first,  that  the  capture  of  the 
package  by  the  Indians  threw  on  the  plaintiff, 
the  burden  of  proving  fraud  or  collusion  of  the 
carrier  with  tne  captors.     Second,  that  if  the 

i'ury  believed  that  the  express  agent  exercised 
lis  best  judgment  at  Julesburg,  the  defendant 
could  not  be  charged  with  negligence.  Third, 
that  wilful  negligence  is  required  to  charge  a 
carrier  who  has  lost  property  by  the  act  of  the 
public  enemy.  The  judge  declined  to  charge  the 
jury  on  these  points,  other  than  he  had  done  in 
the  course  of  his  address  to  the  jury. 

The  effect  of  the  charge,  as  delivered,  was 
that,  although  a  common  carrier  is  not  respon- 
sible for  the  destruction  or  loss  of  goods  by  the 
act  of  a  public  enemy,  he  is,  nevertheless,  bound 
to  use  due  diligence  to  prevent  such  destruction 
or  loss.  If  his  negligence  or  want  of  proper  at- 
tention contribute  *thereto,  he  would  [*268 
be  liable  therefor.  It  was  nc^  necessary,  in  this 
case,  that  there  should  have  been  fraud  or  eol- 
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fusion  with  the  Indians,  or  wilful  negligence  on 
the  part  of  the  defendant,  or  his  agents,  to 
render  him  liable.  Supposing  the  express  agent 
to  have  been  a  suitable  person  for  the  duty  he 
had  to  perform,  all  that  the  charge  exacted  of 
him  was,  such  care  and  attention  as  he  natu- 
rally would  have  taken  of  his  own  goods;  that 
is,  ordinary  care  and  attention. 

Surely,  the  law  requires  this  degree  of  dili- 
gence, and  would  make  the  defendant  liable  for 
the  want  of  it ;  that  is,  for  ordinary  negligence. 
Whether  such  negligence  was  or  was  not  proved 
was  fairlv  left  to  the  jury. 

The  only  point,  it  seems  to  us.  on  which  any 
doubt  could  arise  as  to  the  entire  accuracy  of 
the  charge,  is,  as  to  the  degrc^e  of  care  and  at- 
tention required  of  the  defendant  himself  in  the 
selection  of  the  agent.  The  court  held  that  it 
was  his  duty  to  provide  for  this  hazardous  busi- 
ness a  cool,  self-possessed,  prudent  man,  of 
good  judgment  and  forethought.  Now,  surely, 
no  one  would  think  of  employing  a  man  want- 
ing in  any  one  of  these  qualifications  to  carry 
his  own  goods  across  the  plains  at  that  time. 
Ordinary  prudence  would  dictate  that  such  a 
man  was  essential  for  that  hazardous  service. 
Here,  again,  the  charge  really  requires  of  the 
defendant  to  do  nothing  more  than,  as  a  pru- 
dent man,  he  would  do  m  the  transaction  ot  his 
own  business ;  in  other  words,  it  only  exacts  or- 
dinary diligence  and  attention  at  his  hands. 
Ordinary  diligence,  like  most  other  human 
qualifications  or  characteristics,  is  a  relative 
term,  to  be  jud^d  of  by  the  nature  of  the  sub- 
ject to  which  it  IS  directed.  It  would  not  be  any 
want  of  ordinary  care  or  diligence  to  intrust  the 
shoeing  of  a  horse  to  a  common  blacksmith,  but 
U  would  be  gross  negligence  to  intrust  to  such 
a  person  the  cleaning  or  repair  of  a  watch.  A 
man  who  would  be  perfectly  competent  to  per- 
form the  duties  of  nn  express  messenger  now,  on 
the  Union  Pacific  Railroad,  with  a  commodious 
express  car  at  his  service,  might  have  been  a 
very  unfit  and  incompetent  agent  in  1865,  when 
nothing  but  a  mail  coach  traversed  the  prairie, 
and  roving  bands  of  hostile  Indians  infested  the 
route. 

260*1  'Now,  whether  the  agent  in  charge  of 
the  line,  on  this  occasion  was  such  a  man  as 
should  have  been  employed,  could  only  be  judged 
of  by  what  he  did  or  what  he  neglected  to  do; 
and  it  was  fairly  left  to  the  jury  to  say  wheth- 
er his  conduct  was  such  as  a  proper  and  compe- 
tent man  would  have  pursued  or  whether  it 
was  wanting  in  that  respect ;  and  the  court  took 
the  pains  to  warn  the  jury  that  the  result  is 
not  always  a  true  criterion  whether  a  man  pur- 
sued a  prudent  course  or  not.  They  must  judge 
fairly  in  reference  to  all  the  circumstances. 

We  do  not  mean  to  be  understood  as  laying 
down  any  different  rule  from  that  which  was 
laid  down  by  this  court  in  the  late  case  of  i?ai7- 
road  Co,  v.  Reeves,  10  Wall.  176,  19  L.  ed.  909, 
namely:  that  ordinary  diligence  is  all  that  is 
required  of  the  carrier  to  avoid  or  remedy  the 
effects  of  an  overpowering  cause.  We  think 
that  when  this  case,  with  all  its  circumstances, 
is  fairly  considered,  this  was  all  that  the  judge 
who  tried  the  cause  exacted  of  the  defendant, 
and  that  the  question  of  negligence  was  fairly 
left  to  the  juiy. 

The  judgment  «t  afflrmed» 
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G.  JULES  GERMAIN,  Plff.  in  Err^ 

V. 

JAMES  MASON  et  al. 

(See  8.  C.  12  Wall.  259-261.) 

When  one  of  several  defendants  may  prosecute 

vorit  of  error, 

A  defendant  who  has  a  separate,  distinct,  per- 
sonal judgment  against  him  for  money.  In  which 
the  other  defendants  have  no  Interest,  has  a  rlgtit 
to  prosecute  a  writ  of  error  in  his  own  name  witli- 
out  Joining  them. 

[No.  514.] 
Argued  Oct.  S7,  187J,        Decided  Nov.  6,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

On  motion  to  dismiss. 

Suit  was  brought  in  the  court  below  by  tlie 
defendants  in  error,  to  recover  upon  a  mechan- 
ic's lien.  Judgment  having  been  given  in  their 
favor  against  one  of  the  defendants,  Germain, 
he  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr,  Hathaaiel  Wilaon  for  defendants  in 
error. 

Messrs,  A.  M.  WoodfoVc,  M.  Blair,  and  F. 
A,  Dick  for  plaintiff  in  error. 

Mr.  Justice  lliller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  territory  of  Montana,  and  a  motion  is 
made  to  dismiss  it. 

The  ground  for  dismissal  is  that  the  writ  de- 
scribes the  defendants  in  the  original  suit  as  (■. 
Jules  Germain  and  others,  and  it  is  said  that 
this  brings  it  within  the  ruling  in  the  case  of 
Deneale  v.  Archer,  8  Pet.  526,  and  similar  sub- 
seouent  cases. 

The  cases  relied  on  for  the  dismissal  of  the 
writ  are  all  reviewed  in  Mtissina  v.  Cavazos,  O 
Wall.  355,  18  L.  ed.  810;  and  it  is  there  said 
that  they  rest  upon  the  principle  that  all  the 
parties  to  the  original  judgment  must,  when 
it  is  a  joint  judgment,  be  brought  before  tlii.s 
court,  and  that  this  is  not  done  by  a  writ  which 
does  not  give  their  names. 

In  the  case  before  us  the  writ  is  sued  out  by 
Germain  alone,  who  is  the  only  party  mcnfi- 
tioned  as  damaged  by  the  alleged  error  of  the 
court,  and  who  alone  gives  the  appeal  bond.  If, 
therefore,  Germain  can  bring  the  writ  without 
joining  other  parties  as  plaintiffs  in  error,  the 
writ  is  not  defective. 

We  have  examined  the  record — a  very  con- 
fuoed  one— but  from  it  we  gather  enough  to 
satisfy  us  that  the  judgment  of  which  Grermain 
complains  is  such  a  separate  judgment  agaiin^t 
him  as  authorizes  him  to  ask  a  review  of  it  ]i«»r«* 
without  joining  his  co-defendants  in  the  court 
below,  who  have  not  thought  proper  to  disturb 
the  judgment.  Masterson  v.  Hertidon,  10  Wall. 
416,  19  L.  ed.  953. 

The  suit  was  originally  brouglit  by  the  plain- 
tiffs below  Against  Germain,  to  recover  a  bal- 
ance due  for  work  and  materials  furnished  in 
building  a  house,  and  to  enforce  a  mechanic's 
lien  for  the  debt. 

Several  other  parties,  claiming  liens  on  the 
property,  were  made  defendants,  and  the  peti- 
tion alleged  that  the  lien  of  plaintiffs  was  pa^i 
mount  to  all  others. 
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The  court  so  decided,  and  gave  ludgment 
against  Germam  in  peratmam  for  the  debt,  with 
an  order  that,  if  it  could  not  otherwise  be  made 
out  of  him,  the  real  estate  on  which  the  lien 
was  claimed  should  be  sold,  and  out  of  the  pro- 
ceeds of  the  sale  the  debt  of  plaintiffs  ?hould  be 
first  paid. 

The  other  lien  creditors,  co-defendants  with 
Germain,  have  not  sought  to  reverse  the  judg- 
moit;  but  Germain^  wno  has  a  separate,  dis- 
tinct,  personal  judgment  against  him  for  money, 
bk  which  the  other  defendants  have  no  interest, 
has  a  riffht,  we  think,  to  prosecute  a  writ  of  er- 
ror in  his  own  name  without  joining  them. 

The  moium  is,  ihereforey  overruled. 


ROBERT  BARTH  et  al.,  Plffs,  in  Err., 

V. 

WIJJLIAM  H.  CUSE. 
(See  S.  C.  12  Wall.  400-403).    ' 
Sheriff,  when  not  liable  for  eecape  of  prisoners 
produced     on     haheae     corpus — immaterial 
errors. 

By  the  common  law,  upon  the  return  of  a  writ  of 
habeas  corpus  and  the  production  of  the  body  of 
the  partT  suing  it  out,  toe  authority,  under  which 
th^  orlgfoal  commitment  took  place.  Is  superseded. 

After  that  time  and  until  the  case  is  tlnally  dis- 
posed of,  the  safe-keeping  of  the  prisoner  is  entire- 
ly under  the  control  and  direction  of  the  court  to 
which  the  return  is  made. 

When  a  sheriff  produced  the  body  of  a  prisoner 
before  the  judge  on  the  habeas  corpus,  his  duties  as 
the  cutK>dlan  of  the  prisoner  ceased  until  he  was 
remanded ;  and  the  flight  of  the  prisoner  while  be- 
fore the  judge  was  not  an  escape  from  the  custody 
of  the  sheriff. 

Where  the  plaintiffs  in  error,  have  no  right  to  re- 
cover in  the  action  according  to  their  own  showing, 
the  errors  of  the  court  below  in  admitting  evidence 
and  In  the  charge,  would  do  them  no  harm. 

[No.  112.] 
Buhmitted  Oct.  16, 1871.    Decided  Nov.  6, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  ^he 
plaintiffs  in  error,  to  recover  damages  for  the 
escape  of  an  imprisoned  debtor.  Judgment  hav- 
ing been  given  for  the  defendant,  the  plaintiffs 
sued  out  this  writ  of  error. 

The  case  is  further  stated  bv  the  court. 

Mr.  Geo.  W.  Lmkin  for  plaintiffs  in  error. 

Messrs.  Matt.  H.  Carpenter  and  M.  M. 
Cothren^  for  defendant  in  error: 

If  the  person  to  whom  the  writ  of  habeas  cor- 
pus is  directed  be,  as  in  this  case,  a  public  ofti- 
eer,  his  duty  is  ended  for  the  time  being,  by 
delivering  the  subject  of  the  writ  into  the  cus- 
tody of  the  oflficer  who  issued  it.  This  is  obvi- 
ous* from  the  form  of  the  writ,  and  the  general 
object  sought  to  be  obtained  by  it,  as  well  as 
from  section  22  R.  S.  Wis.  p.  908,  which  pro- 
vides that  '*if  the  party  be  not  entitled  to  his 
discharge  and  be  not  bailed,  the  officer  shall  re- 
mand him  to  the  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the 
person  under  whose  custody  or  restraint  he  was, 
be  legally  entitled  thereto;  if  not  so  entitled,  he 
shall  be  commited  by  such  officer  to  the  cus- 
todv  of  such  officer  or  person  as  by  law  is  en- 
UUed  thereto." 

The  defendant  in  this  case  was  sheriff  of 
Grant  county.  He  held  in  his  custody  one  Ed- 
ward Brinkman.  The  judge  of  the  circuit  court 
of  the  county  of  which  he  was  sheriff,  directed 
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him,  by  writ  of  habeas  corpus,  to  bring  the  per* 
son  of  said  Brinkman  before  him.  He  complied; 
and  that  judge  never  remanded  him  back  to 
his  custody.  We  think  this  exonerated  him  from 
all  liability,  even  though  he  otherwise  waa 
bound  to  retkin  the  prisoner  in  his  custody. 

Mr.  «/u8tioe  Swajne  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  sued  Edward  Brink- 
man,  as  survivor  of  his  late  partner,  Smid,  in 
the  circuit  court  of  Grant  county,  to  recover  a 
larji^  sum  of  money  alleged  to  be  due  from 
Brinkman,  as  such  survivor,  to  the  plaintiffs. 
After  the  institution  of  the  suit  the  plaintiffs 
applied  to  the  county  judge  of  Grant  county  for 
a  writ  of  ne  exeat  against  Brinkman.  The  writ 
was  accordingly  issued  and  placed  in  the  hands 
of  Clise,  the  defendant  in  this  action,  as  the 
sheriff  of  that  county,  for  execution.  Pursuant 
to  the  writ,  Clises  arrested  Brinkman,  who,  fail- 
ing to  give  bail  as  required,  was  heM  in  'lus- 
tody.  A  writ  of  habeas  corpus  was  issued  by 
the  Honorable  John  T.  Mills,  the  circuit  judge 
of  that  circuit,  directed  to  the  sheriff  of  Grant 
county,  whereby  he  was  commanded  to  have 
before  the  judge,  at  Dodgeville,  on  the  day 
therein  specified,  the  body  of  Brinkman,  with 
the  cause  of  his  imprisonment.  Clise  complied 
with  this  order.  While  the  argument  upon  the 
writ  of  habeas  corpus  was  in  progress,  cUse  put 
Brinkman  in  the  charge  of  Judge  Dunn,  one  of 
his  counsel,  and  absented  himself.  Before  the 
argument  was  concluded,  Brinknuin  fled  to  Can- 
ada and  has  not  returned.  The  jcdge  refused 
to  take  any  further  action  in  the  case  in  the 
absence  of  Brinkman,  and  thus  the  proceeding 
terminated. 

This  action  was  brought  by  the  plaintiffs  In 
error  against  Clise  for  the  escape  of  Brinkman. 
The  cause  was  put  at  issue  by  the  pleadings  of 
the  parties  and  was  tried  by  a  jury.  A  verdict 
was  found  and  judgment  rendered  for  the  de- 
fendant, *Clise.  The  plaintiffs  there-  [*409 
upon  sued  out  this  writ  of  error.  It  appears 
by  the  bill  of  exceptions  found  in  the  record 
that  in  two  instances,  upon  the  trial,  evidence 
objected  to  by  the  plaintiffs  was  admitted  and 
exceptions  duly  taken.  The  plaintiff  also  ex- 
cepted to  the  several  instructions  given  by  the 
court  to  the  jury.  It  is  insisted  that  each  of 
these  exceptions  involves  an  error  which  is  fatal 
to  the  judgment. 

In  the  view  which  we  have  found  ourselves 
constrained  to  take  of  the  case  it  is  unneces- 
sary to  consider  either  of  them. 

The  bill  of  exceptions  purports  to  contain  all 
the  testimony.  The  fact  that  the  habeas  corpus 
was  issued  and  that  the  sheriff  obeyed  it  by 
making  the  proper  return  and  taking  Brinkman 
before  the  judge  who  issued  it.  are  fully  proved. 
The  testimony  is  uncontradicted.  There  is  no 
controversy  ifetween  the  parties  upon  the  sub- 
ject. 

By  the  common  law,  upon  the  return  of  a  writ 
of  habeas  corpus  and  the  production  of  the  body 
of  the  party  suing  it  out,  the  authority  under 
which  the  original  commitment  took  place  is 
superseded.  After  that  time,  and  until  the  case 
is  finally  disposed  of,  the  safe-keeping  of  the 
prisoner' is  entirely  under  the  control  and  direc- 
tion of  the  court  to  which  the  return  is  made. 
The  prisoner  is  detained,  not  under  the  orinnal 
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commitment,  but  under  the  authority  of  the 
writ  of  hab^s  corpus.  Pending  the  hearing  he 
may  be  bailed  de  die  in  dientt  or  be  remand^  to 
the  jail  whence  he  came,  or  be  committed  to  any 
other  suitable  place  of  confinement  under  the 
control  of  the  court.  He  may  be  brought  before 
the  court  from  time  to  time  by  its  order  until 
it  is  determined  whether  he  shall  be  dischaiged 
or  absolutely  remanded.  King  v..  Bethel,  5  "Wyd. 
19 ;  Bac.  Abr.  tit.  Habeas  Corpus,  B.  13 ;  Anon, 
1  Vent.  330 ;  Sir  Robert  Peyton's  Case,  1  Vent. 
346;  Hurd,  Hab,  Corp.  324.  We  have  not  over- 
looked the  statute  of  31  Car.  II.  This  doctrine 
has  been  recognized  by  this  court.  In  re  Kaine, 
14  How.  134. 

403*1  *The  statute  of  Wisconsin  upon  the 
subject  is  in  accordance  with  the  common  law. 
It  provides: 

"Until  judgment  be  given  upon  the  return, 
the  officer  before  whom  such  party  shall  be 
brought  may  either  commit  sucn  party  to  the 
custody  of  the  sheriff  of  the  county  in  which 
6uch  officer  shall  be,  or  place  him  in  such  care 
or  under  such  custocly  as  his  age  and  other  cir- 
cumstances may  require."  Rev.  Stat,  of  Wis. 
p.  908,  S  23. 

The  entire  responsibility  for  the  safe-keepine 
of  the  prisoner  under  this  statute  rests  with 
the  officer  before  whom  the  prisoner  is  brought 
pursuant  to  the  writ. 

When  Cliae,  as  sheriff,  produced  the  body  of 
Brinkman  before  Judge  Mills,  disc's  duties  as 
custodian  of  Brinkman  ceased,  and  this  cesser 
could  be  terminated  only  by  an  order  of  the 
judge  clothing  him  with  new  duties  and  respon- 
sibilities. No  such  order  was  made.  The  flight 
of  Brinkman  was,  therefore,  in  no  sense  an  es- 
cape from  the  custody  of  Clise.  His  custody  by 
Clise,  in  the  absence  of  an  order  from  the 
judge,  would  have  been  false  imprisonment. 
The  act  of  Clise  in  putting  Brinkman  in  the 
charge  of  Dunn  was  simply  a  nullity.  He  had 
no  authority  at  that  time  to  do  any  act  or  to 
give  any  direction  touching  the  subject. 

The  plaintiffs  in  error,  according  to  their  own 
showing,  had  not  the  shadow  of  a  right  to  re- 
cover in  this  action  against  Clise.  Conceding, 
for  the  purpose  of  this  opinion,  that  the  couit 
below  erred  in  all  the  particulars  complained 
of,  the  errors  have  done  them  no  harm.  Oppo- 
site rulings  could  not  have  helped  them.  Their 
case  was  inherently  defective.  The  defect  was 
incurable  and  inevitably  fatal.  When  such  a 
defect  exiflts,  whether  it  be  or  be  not  brought  to 
the  attention  of  the  court  below  or  of  this  court 
by  counsel,  it  is  our  duty  to  consider  it  and  to 
give  it  effect.  Garland  \,  Davis,  4  How.  131; 
Roach  V.  Hulings,  16  Pet.  319;  Patterson  ▼. 
United  States,  2  Wheat.  222;  Harrison  ▼. 
Nixon,  9  Pet.  483 ;  Slacum  ▼.  Pomery,  6  Cranch, 
221.    This  is  decisive  of  the  case  before  us. 

The  defendant  in  error  is  entitled  to  have  the 
judgment  affirmed,  and  it  is  affirmed  accord- 
ingly, 

*04»I  THE  STEAMER  WESTERN  METROP- 
OLIS, Hiram  Benner,  Claimant,  Appt., 

V, 

JOHN  LOW,  Jr. 

(See  8.  C.  "The  Wentcm  Metropolis/'  12  Wall.  889. 
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Commission  ordered  to  take  further  testimony 

in  a  case  of  collision, 
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In  a  libel  flied  for  a  collision,  the  Judgment  In 
which  has  been  appealed  to  this  court,  on  affldarlts 
that  the  testimony  of  witnesses  on  which  judjcment 
was  rendered,  was  obtained  by  a  eormpt  agreement 
to  pay  them  money,  which  was  nnknown  to  the 
appellant  at  the  time  of  the  trial  in  the  court  below, 
a  commission  is  ordered  to  take  the  testlmonj  of 
such  witnesses  In  regard  thereto. 

[No.  284.1 
Argued  Nov.  10,  1871.    Decided  Nov.  10,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Motion  for  a  commission  to  take  testimony. 

The  libel  in  this  case  was  filed  hj  the  ap- 
pellee, aa  owner  of  the  schooner  Triumph,  to 
recover  damages  for  a  certain  collision.  The 
district  court  having  entered  a  decree  in  his 
favor,  which  was  affirmed  upon  appeal  by  the 
circuit  court,  the  claimant  for  the  Western 
Metropolis  took  an  appeal  to  this  court. 

The  appellant  now  makes  affidavit,  that  ainoe 
bringing  this  appeal  he  has  learned  of  a  corrupt 
agreement  in  respect  to  the  testimony  of  ap- 
pellee's witnesses,  as  shown  by  the  affidavit  of 
Eben  D.  Campbell  and  Alexander  McDougmll, 
and  has  also  discovered  other  important  evi- 
dence. Affidavits  of  said  McDougall  and  Camp- 
bell were  presented,  stating  that  aa  induoement 
to  them  to  attend  and  testify  in  the  case  on  the 
trial  below,  said  Low  had  agreed,  if  be  suc- 
ceeded in  the  suit,  to  pay  them  certain  sums  of 
money;  to  McDougall  |500,  and  to  Campbell 
$700,  aa  shown  by  the  following: 

''Gloucester,  Jan.  28,  1868. 

We  promise  to  pay  Eben  Campbell  seven 
hundred  dollars  on  demand,  after  getting  money 
from  case  of  schooner  Triumph,  which  case  is 
now  pending  in  New  York. 

John  Low  ft  Son." 

Messrs.  J.  H.  Ashton  and  Beebe  dDonohue, 
for  appellant: 

The  affidavit  shows  a  valid  ezeuae  for  not 
taking  the  testimony  now  desired  in  the'courta 
below.  The  papers  filed  show  that  the  appel- 
lant was  not  aware  of  the  facts  stated  until 
after  the  present  appeal  to  this  court,  and  thus 
the  application  is  brought  within  the  rule  laid 
down  in  the  case  of  *'The  Mabey,"  10  Wall.  419, 
19  L.  ed.  063. 

Mr.  E.  O.  Benodlot  for  appellee. 

The  court  made  the  following  order  per  Mr. 
Chief  Justice  Cluwet 

On  consideration  of  the  motion  filed  in  this 
cause  by  Mr.  J.  H.  Ashton,  for  a  commission 
to  take  further  testimony,  and  of ^  the  argument 
of  counsel  thereupon  had,  hs  well  in  support  of 
as  against  the  same,  and  of  the  affidavits  filed^ 
it  is  now  here  ordered  by  the  court,  that  a  com- 
mission issue  out  of  this  court,  directed  to 
Fisher  Ames,  Esq.,  United  States  Commissionery 
Boston,  Massachusetts  to  take  the  testimony  on 
interrogatories  to  be  annexed  thereto,  of  Eben 
D.  Campbell  and  Alexander  McDougall. 

And  it  is  further  ordered  that  a  commission 
also  issue  out  of  this  court  to  John  A.  Osbom, 
Esq.,  United  States  Commissioner,  city  of  Kew 
York,  to  take  the  testimony  of  John  Roberts, 
on  interrogatories  to  be  annexed  thereto. 

And  it  IS  further  ordered  that  such  commis- 
sions be  not  issued  except  upon  interrogatories 
to  be  filed  bv  the  appellant,  and  notice  to  the 
appellee  or  his  agent  or  counsel,  accompanied 
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with  a  oop7  of  said  interrogatories  so  filed,  to 
file  cross  interrogatories  within  ten  days  from 
the  service  of  sudi  notice. 


ALFRED  KEARNEY,  Plff.  in  Err., 

V, 

CHARLES  CASE,  Receiver  of  the  First  Na- 
tional Bank  of  New  Orleans. 

(See  S.  C.  12  Wall.  275-285.) 

Statement  of  facta  $igned  by  oounael,  when  dia- 
regarded — waiver  of  trial  by  jury,  tohat  i$ — 
inanflicient  tcaiver. 

A  statement  sisned  hj  the  defendant  in  error  and 
bj  the  counsel  for  tbe  plaintiff  after  the  writ  of 
error  bad  been  sued  oat  nine  months,  although 
called  a  statement  of  facts,  must  be  disregarded. 

Tbe  riffht  to  a  jury  trial  can  be  waUed  by  ex- 
press agreement  In  open  court  and  by  implied  con- 
sent. 

Where  a  party  Is  present  by  counsel  and  goes  to 
trial  before  the  court  without  objection  or  excep- 
tion, be  has  voluntarily  waived  his  right  to  a  Jury, 
snd  must  be  held  in  this  court  to  the  legal  conse- 
Qoences  of  such  a  waiver. 

If  there  is  nothing  to  show  that  the  party  com- 
plaining of  the  error  was  present  by  himself  or 
counsel,  at  the  trial,  and  no  jury  was  called.  It  is 
error  for  the  court  to  try  the  Issues  without  a  Jury. 

[No.  150.1 
Argued  Oct.  18,  1S7L     Decided  ^ot?.  IS,  187L 

IX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  defendant  in  error,  to  re- 
eover  upon  certain  promissory  notes.      Judg- 
ment having  been  given  in  favor  of  the  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 
The  case  is  fully  stat^  by  the  court. 
Mr,  Thomas  J.  Dvrmnt  for  plaintiff   in 


error. 

Mfssre.A.  T.  Akermnn,  Affy.  Gen,,  Aaat, 
Atty.  Oen.  Field,  and  B.  H.  Bxiatowt  Solio- 
itor  den,,  for  defendant  in  error: 

The  record  does  not  show  that  any  stipula- 
tion in  writing,  waiving  a  jury,  was  filed  by 
the  parties  or  their  attorneys  with  the  clerk  in 
the  court  below,  as  required  by  the  4th  section 
of  the  act  of  March  3,  18(15.    13  Stat,  at  L.  501. 

The  absence  of  such  stipulation,  however,  is 
not  to  be  regrarded  as  affecting  the  regularity 
of  the  proceeding  in  the  court  below.  For,  in- 
dependent of  any  statutory  provision  on  the 
subject,  p«.i*ties  *certainly  might,  by  consent, 
waive  the  trial  of  issues  of  fact  by  a  jury  and 
submit  the  trial  of  both  facts  and  law  to  the 
court;  it  would  not  be  a  mistrial;  but  the  ap- 
pellate court  could  not  rc^rd  the  facts  so  found 
as  iudicially  detennined  m  the  court  below,  nor 
exajiine  the  questions  of  law,  as  if  those  jfacts 
bad  been  conclusively  determined  by  a  jury  or 
settled  by  the  admission  of  the  parties.  So 
that  legislation  was  necessary,  not  to  enable  the* 
cotirt,  bv  agpreement  of  the  parties,  to  decide  a 
disputed  question  of  fact  upon  the  evidence,  but 
in  order  to  preserve  to  the  parties  submitting 
a  cause  to  a  trial  before  the  court,  both  as  to 
law  and  fact,  the  benefit  of  a  review  or  re-exam- 
ination in  the  appellate  court,  of  questions  of 
law  arising  upon  the  finding  of  the  inferior 
court. 

Guild  V.  Frontin,  18  How.  135,  15  L.  ed.  290; 
Campbell  v.  Boyrcau,  21  How.  22ti,  16  L.  ed. 
12  Wall. 


96;  Flanders  ▼.  Tweed,  0  Wall.  429,  430,  10 
L.  ed.  679. 

The  act  of  March  3,  1865,  by  its  4th  section, 
provides  a  clear  and  simple  mode  by  which 
parties  who  submit  cases  to  the  court  without 
the  intervention  of  a  jury,  may  have  the  rul- 
ings of  the  court  reviewed  here.  This  statute 
applies  to  the  Federal  courts  in  Louisiana  as 
well  as  elsewhere,  and  necessarily  supersedes 
all  previous  legislative  provision  witn  refer- 
ence to  the  Federal  courts  in  that  state,  re- 
specting the  same  subject-matter. 

Insurance  Co.  ▼.  Tweed,  7  Wall.  61,  19  L.  ed. 
66. 

But  it  requires,  as  a  condition  upon  which 
the  parties  may  waive  a  trial  by  jury,  and  at 
the  same  time  save  to  themselves  the  right  of 
review  as  respects  all  questions  of  law  arising 
out  of  the  facts  found  by  the  court,  the  filing 
with  the  clerk  a  written  stipulation,  signed  by 
them  or  their  attorneys,  waiving  a  jury. 

Flanders  v.  Tweed,  9  Wall.  428,  19  L.  ed.  679. 

In  view  of  this  requirement,  it  was  held  by 
this  court,  in  the  case  last  cited,  that  a  cony 
of  the  stipulation  should  come  up  with  the 
transcript  in  the  return  to  the  writ  of  error. 

The  agreed  statement  of  facts,  having  been 
filed  by  the  parties  nearly  a  year  after  the  ren- 
dition of  the  judgment  and  the  issue  and  filing 
of  the  writ  of  error,  cannot  be  regarded  as  a 
part  of  the  record  of  the  case  nor  as  properly 
constituting  anything  on  which  error  in  the 
ruling  of  tne  court  below  may  be  assigned. 

First,  it  is  suggested  that  the  cause  should 
be  tried  here  on  the  record  as  it  stood  when  re- 
moved by  the  writ  of  error,  which  was  the  time 
of  filing  the  writ. 

Williams  v.  yorHs,  12  Wheat.  121;  Brooks 
V.  Morris,  11  How.  207. 

Second,  irrespective  of  the  circumstance  that 
the  statement  of  facts  was  not  filed  in  the  court 
below  until  many  months  after  the  inf^ne  and 
filing  of  the  writ,  it  cannot  be  regarded  as  part 
of  tlie  record  (and  therefore  cannot  be  con- 
sidered upon  a  writ  of  error )  on  other  grounds ; 
as  to  which,  pee  Suydam  v.  Williamson,  20 
How.  438-440,  15  L.  ed.  082. 

Besides,  in  A'oms  v.  Jackson,  9  Wall.  125, 
19  L.  ed.  608,  this  court  laid  down  the  follow- 
ing rules,  as  a  result  of  an  examination  by  it 
of  the  4th  section  of  the  act  of  1865,  above 
cited,  in  reference  to  cases  where  issues  of  fact 
are  submitted  to  the  court: 

"1.  If  the  verdict  of  the  court  be  a  general 
verdict,  only  such  rulings  of  the  court,  in  the 
progress  of  the  trial,  can  be  reviewed  as  are 
presented  by  bill  of  exceptions,  or  as  may  arise 
on  the  pleadings. 

''2.  In  such  cases,  a  bill  of  exceptions  cannot 
be  used  to  bring  up  the  whole  testimony  for  re- 
view, any  more  than  in  a  trial  by  jury. 

**3.  That  if  the  parties  desire  a  review  of  the 
law  involved  in  the  case,  they  must  either  get 
the  court  to  find  a  special  verdict,  which  raises 
the  legal  propositions,  or  they  must  present  to 
the  court  their  propositions  of  law,  and  require 
the  court  to  rule  on  them. 

''4.  That  objection  to  the  admission  or  exclu- 
sion of  evidence,  or  to  such  ruling  on  the  prop- 
ositions of  law  as  the  party  may  ask,  must 
appear  by  bill  of  exceptions." 

In  thb  case,  it  is  to  be  observed,  the  court 
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found  no  special  verdict,  nor  does  the  agreed 
statement,  which  was  filed  after  judgment, 
even  purport  to  have  been  submitted  to  the 
court,  or  to  set  forth  the  facts  upon  which  its 
judgment  was  predicated.  And  in  the  latter 
respect,  more  especially,  is  the  case  under  con- 
sideraticm  clearly  distinguishable  from  Insur- 
ance Co.  V.  Tweed,  supra,  where  certain  parts  of 
the  opinion  of  the  court  below,  which  appeared 
in  the  record,  having  been  a^eed  to  by  the  par- 
ties as  containing  the  material  facts  of  the  case, 
were  treated  here  as  facts  found  by  the  court. 
The  statement  mentioned  should,  accordingly, 
be  viewed  as  a  nullity,  upon  the  principle  of  the 
decision  of  this  court  on  a  similar  point  in 
Avendano  v.  Gay,  8  Wall.  376,  10  L.  ed.  422. 

As  the  court  below  had  jurisdiction  of  the 
cause,  and  as  there  is  no  other  question  of  law 
'open  to  re-examination  here,  there  being  no  bill 
of  exceptions  nor  anything  upon  which  error 
can  be  assigned,  its  judgment  must  be  pre- 
sumed to  be  right,  and  on  that  ground  should 
be  affirmed. 

Guild  V.  Froniin,  18  How.  135,  15  L.  ed.  290; 
Campbell  v.  Boyreau,  21  How.  227,  16  L.  ed. 
97;  James  v.  Bank,  7  Wall.  692,  19  L.  ed.  275. 

280*]  *Mr.  Justice  MiUer  delivered  the  opin- 
ion of  the  court: 

This  case  was  tried  by  the  court  without  a 
jury,  and  the  defendant,  against  whom  a  judg- 
ment was  recovered,  brings  it  here  by  writ  of 
error. 

No  question  arises  on  the  process  or  plead- 
ings; there  is  no  bill  of  exception,  and  the 
plaintifT  in  error  relies  on  what  purports  to  be 
a  statement  of  facts  in  the  case  to  show  the 
error  of  which  he  complains.  That  statement 
does  not  profess  to  be  facts  found  by  the  judge. 

It  says:  "We  a^ree  that  the  foregoing  shall 
be  the  statement  of  facts  for  the  writ  of  error 
returnable  to  the  Supreme  Court  of  the  United 
States."  It  is  signed  by  defendant  in  error  and 
by  the  counsel  for  plaintiff.  The  writ  of  error 
had  been  sued  out  nine  months  before  this 
paper  was  signed  and  filed  with  the  clerk. 

It  needs  no  argument  to  show  that  this  court 
cannot  look  into  such  a  paper  as  part  of  the 
record,  nor  make  it  the  foundation  of  revising 
the  judgment,  though  both  parties  consent  to 
it.  The  case  here  must  be  tried  on  the  rulings 
of  the  court  below  on  what  was  before  it,  and 
this  must  appear  by  the  record;  and  if  the 
facts  are  to  be  considered  they  must  appear  by 
bill  of  exceptions,  or  by  an  a^eed  statement 
submitted  to  the  court  for  its  judgment,  or  by 
the  finding  of  the  court  under  the  statute.  It 
cannot  be  permitted  that  the  parties,  by  con- 
sent, make  up  a  case  for  this  court  after  it  has 
passed  from  the  control  of  the  court  below. 
The  case  of  Insurance  Co.  v.  Tweed,  7  Wall.  44, 
19  L.  ed.  65,  is  not  a  parallel  case.  There  the 
statement,  such  as  it  was,  was  made  by  the 
judge,  and  on  it  he  founded  his  judgment.  It 
was  made  and  filed  at  the  time  the  judgment 
wa«  rendered;  and,  although  defective  in  many 
respects,  there  was  sufficient  in  it  to  present  the 
legal  propositions,  if  the  confused  character  of 
the  paper  was  waived.  This  the  coimsel  here 
desired  to  do.  and  the  court  permitted.  We 
are  all  of  opinion,  therefore,  that  the  paper 
called  a  statement  of  facts  must  be  disregimed. 
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But  what  judgment  must  follow!  If  the 
transcript  of  the  record  contained  the  writtsn 
agreement  of  the  parties  submitting  the  caAi>  to 
the  court,  as  provided  by  the  act  of  March  3, 
1865,  we  should  have  no*  difficulty  in  affirming 
the  judgment.  But  not  only  is  there  no  such 
paper  found,  but  there  is  no  statement  any- 
where in  the  record  that  the  parties  did  agree, 
cither  in  writing  or  otherwise,  to  submit  the 
case  to  the  court. 

•The  judiciary  act  of  1789,  §  12,  de-  [•281 
dares  that  the  trial  of  issues  in  fact  in  the  cir- 
cuit courts  shall,  in  all  suits^  except  those  of 
equity  and  of  admiralty  and  maritime  jurisdic- 
tion,  be   by   jury.      This    provision   and    that 
found  in  the  7th  Amendment  of  the  Constitu- 
tion, adopted  after  the  judiciary  act,  namely: 
*'that  in  suits  at  law,  where  the  value  in  con- 
troversy shall  exceed  $20,  the  right  of  trial  by 
jury  shall  be  preserved,"  constituted  the  only 
legislative  rule  for  the  Federal  courts,  exct^pt 
in  Louisiana,  until  the  act  of  1865.     Undoubt- 
edly, both  the  judiciary  act  and  the  amendment 
to  tlie  Constitution  secured  the  right  to  either 
party  in  a  suit  at  common  law  U>  a  trial  by 
jury,  and  we  are  also  of  opinion  that  the  stat- 
ute of  1789  intended  to  point  out  this  as  the 
mode  of  trial  in  issues  of  fact  in  such  casen. 
Numerous  decisions,  however,  had  settled  that 
this  riglit  to  a  jury  trial  might  be  waived  by 
the  parties,  and  that  the  judgment  of  the  court 
in  such  cases  should  be  valid.     Bank  of  Colutn- 
hia  v.  Okely,  4  Wheat.  235 ;  Hiriari  v.  Ballon, 
9   Pet.    156;    Parsons  v.   Armor,  3   Pet.   425; 
United  Slates  v.  Rathhone,  2  Paine.  578;  Guild 
V.  Frontin,  18  How.  135,  15  L.  ed.  290;  Suydam 
V.  Williamson,  20  How.  427,  15  L.  ed.  978;  Kel- 
sey  V.  Forsyth,  21  How.  85,  16  L.  ed.  32;  Camp- 
bell V.  Boyreau,  21  How.  223,   16  L.  ed.  96; 
Burr  V.  Pes  Moines  Co.  1  Wall.  102,  17  L.  ed. 
562.    Notwithstanding,  however,  the  number  of 
cases  in  which  the  waiver  of  this  right  is  men- 
tioned, and  either  expressly  or  tacitly  held  to 
be  no  objection  to  the  judgment,  it  is  remark- 
able that  so  little  is  said  as  to  the  mode  in 
which  this  waiver  shall  be  made  to  appear.     In 
most  of  the  cases  it  is  somewhere  in  the  record 
stated  affirmatively  that  the  parties  did  waive 
a  jury,  or  did  consent  to  the  trial  by  the  court 
without  a  jury.     In  the  case  of  Bank  of  Colutn- 
hia  V.  Okely,  4  Wheat.  235,  the  court  held  that 
there  was  an  implied  waiver  of  this  right  when 
the  defendant  made  his  note  negotiable  at  the 
Bank  of  Columbia,  there  being  in  the  charter  of 
that  bank  a  provision  authorizing  the  collec- 
tion of  such  debts  by  a  summarv  proceeding, 
which  did  not  admit  of  a  jury  trial.    In  Hiriart 
V.  Ballon,  9  Pet.  156,  where  a  summary  judg- 
ment was  rendered  against  a  surety  in  an   ap- 
peal bond,  it  was  held  that  the  defendant,   by 
becoming  '^ surety  in  a  court  whose  rules  [*282 
provided    for    such    summary    judgment,     had 
waived  his  right  to  a  trial  by  jury.     It  aeems, 
therefore,  that  both  by  express  agreement    in 
open  court,  and  by  implied  consent,  the    right 
to  a  jury  trial  could  be  waived.    See  PhiUipa  v. 
Preston,  5  How.  290.    But  as  was  shown  in  the 
recent  case  of  Flanders  v.  Tweed,  9  Wall.  423, 
19  L.  ed.  678,  this  court  had  held  that  no   re- 
view of  the  decision  of  the  court  below    could 
be  had  of  any  ruling  at  the  trial  where  thepar- 
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ties  had  consented  to  accept  the  court,  instead 
of  a  jury,  to  decide  issues  of  facts. 

In  this  state  of  the  law  the  act  of  1865  was 
passed.  The  first  two  sections  are  devoted  to 
prescribing  the  manner  in  which  grand  and 
petit  juries  shall  be  selected  and  impaneled  in 
criminal  trials.  The  4th  section  enacts  that 
issues  of  fact  in  civil  cases,  in  any  circuit  court 
of  the  United  States,  may  be  tried  and  deter- 
mined by  the  court  without  the  intervention  of 
a  jury,  whenever  the  parties  or  their  attomevs 
of  record  file  a  stipulation  in  writing  with  the 
clerk  of  the  court  waiving  a  jury.  It  then  pro 
ceeds  to  prescribe  the  mode  of  finding  the  facts, 
and  the  effect  to  be  given  to  such  finding,  and 

Provides  for  a  review  of  the  case  by  this  court. 
he  manner  in  which  the  record  is  to  be  pre- 
pared for  this  and  the  extent  of  the  inquiry  in 
this  court  are  specifically  pointed  out. 

The  question  arises  on  tnis  statiile' whether 
this  mode  of  submitting  a  case  to  the  court 
without  a  jury  was  intended  to  be  exclusive  of 
all  other  modes,  so  that  if  there  is  no  stipula- 
tion in  writing  waiving  a  jury,  there  is  error, 
for  which  the  judgment  must  be  reversed.  Al- 
though the  language  of  the  section  might  admit 
of  that  construction,  it  is  not  the  only  one  of 
which  it  is  susceptible.  As  stated  in  the  case 
already  referred  to,  of  Flanders  v.  Tucked,  the 
main  purpose  of  the  act,  undoubtedly,  was  to 
enable  the  parties  who  were  willing  to  waive  a 
jury  to  have  the  case  reviewed  on  writ  of  error 
when  tried  by  the  court  alone.  This  was  ren- 
dered necessary,  as  shown  by  Mr.  Justice  Nel- 
son in  the  opinion  in  that  case,  bjr  the  former 
283* J  decisions,  based  on  the  *idea  that  in 
such  cases  the  court  did  not  sit  as  a  court  of 
law,  but  as  quasi  arbitrators.  To  remove  this 
difficulty,  the  statute  provided  a  mode  by  which 
the  parties  who  agree  to  waive  a  jury  should 
have  the  benefit  of  a  writ  of  error  to  the  rulings 
of  the  court  on  quoBtions  of  law.  The  language 
of  the  section  is  that  the  stipulation  may  be 
filed  with  the  clerk  of  the  court,  which  is  un- 
doubtedly designed  to  enable  the  parties  to 
make  agreements  in  vacation ;  and  it  is  required 
to  be  in  writing,  to  prevent  either  party  de- 
manding a  jury  unexpectedly  at  the  trial.  In 
those  courts  where  juries  are  called  from  a 
in'eat  distance  and  detained  at  a  heavy  sacri- 
fice, the  courts  usually  give  jury  trials  the  pref- 
erence. The  benefit,  therefore,  of  an  announce- 
ment by  which  the  number  of  these  trials  is  di- 
minished, and  the  case  placed  in  an  attitude  to 
be  taken  up  at  the  convenience  of  the  court  and 
the  parties,  is  obvious.  We  cannot  believe  that 
Congress  intended  to  say  that  the  parties  shall 
not.  as  heretofore,  submit  their  cases  to  the 
court  unless  they  do  so  by  a  written  stipula- 
tion, but  that  it  was  the  intention  to  enact  that 
if  parties  who  consent  to  waive  a  jury  desire  to 
secure  the  right  to  a  review  in  the  Supremr 
Court  of  any  question  of  law  arising  in  tho 
trial,  they  must  first  file  their  written  stipula- 
tion, and  must  then  ask  the  court  to  make  n 
finding  of  such  facts  as  they  deem  essential  td 
the  review,  and  ask  the  ruling  of  the  court  on 
points  to  which  they  wish  to  except.  If  this  i** 
not  done  the  parties  consenting  to  waive  a  jury 
stand  as  they  did  before  the  statute,  concluded 
12  Wall. 


by  the  judgment  of  the  court  on  all  matters 
submitted  to  it.  This  we  understand  to  be  the 
effect  of  the  opinion  in  Flanders  v.  Tweed. 

But,  although  a  written  stipulation  in  the 
circuit  court  is  essential  to  a  review  in  this 
court,  is  the  presence  of  the  agreement  or  its 
copy  in  the  transcript  sent  here  indispensable? 
A  copy  of  it  should  come  up,  as  observed  by 
Mr.  Justice  Nelson,  and  that  is  the  more  ap- 
propriate evidence  of  compliance  with  the  stat- 
ute. Still  we  are  not  prepared  to  say  that  if 
it  shall  affirmatively  appear  in  any  other  part 
of  the  record  proper,  that  such  a  writing  was 
made  by  the  'parties,  that  it  will  not  be  [*284 
sufiScient  here.  If,  for  instance,  it  is  stated  in 
the  finding  of  facts  by  the  court,  or  in  the  bill 
of  exceptions,  or  in  the  record  of  the  judgment 
entry,  tnat  such  a  stipulation  was  made  in  writ- 
ing, the  record  would  show  that  the  condition 
in  which  a  review  is  allowed  existed,  and  we 
would  not  feel  at  liberty  to  contradict  the  rec- 
ord in  this  respect.  In  a  ease  where  there  is 
no  evidence  that  it  was  submitted  in  writing 
under  the  statute,  but  the  record  shows  affirma- 
tively that  the  parties  waived  a  jury,  we  hold 
such  evidence  of  waiver  to  be  sufficient  to  sup- 
port the  judgment,  but  not  sufficient  to  author- , 
ize  a  review  of  the  rulings  of  the  court  at  the 
trial.  But  the  record  before  us  contains  no 
statement  that  the  parties  agreed  in  writing  t<i 
submit  the  case  to  the  court,  nor  any  express 
statement  that  they  waived  a  jury  at  all.  The 
language  of  the  judgment  is  that,  '*this  cause 
came  up  for  trial ;  J.  D.  Rouse  and  Elmer  and 
King  for  plaintiffs;  G.  L.  Bright  and  Bradford, 
Lea,  and  Finney,*  for  defendants;  when,  after 
hearing  the  pleadings,  evidence  and  argument, 
the  court  considering  the  same,  it  is  ordered, 
adjudged  and  decreed,"  etc. 

Is  this  court  at  liberty  to  infer  from  the 
entry  a  waiver  of  the  right  to  a  jury  trial? 
When  we  consider  the  cases  already  cited,  in 
which  such  a  waiver  has  been  implied,  and  that 
the  right  to  have  a  jury  when  a  party  demands 
it,  is  so  universally  Imown  and  respected,  we 
think  that  it  is  almost  a  necessary  inference, 
where  a  party  is  present  by  counsel  and  goes 
to  trial  before  the  court  without  objection  or 
exception,  he  has  voluntarily  waived  his  right 
to  a  jury,  and  must  be  held  in  this  court  to  the 
legal  consequences  of  such  a  waiver.  Phillips 
V.  Preston,  5  How.  290.  But  we  are  not  pre- 
pared to  go  further. 

If  the  state  of  the  pleadings  presents  issues 
of  fact  to  be  tried,  and  there  is  nothing  to  show 
that  the  party  complaining  of  the  error  was 
present  by  himself  or  counsel  at  the  trial,  and 
no  jury  was  called,  we  think  it  is  error  for  the 
^court  to  try  those  issues  without  a  [*286 
jury,  because  there  can  be  no  presumption  that 
the  party  has  waived  his  legal  and  constitu- 
tional right  to  have  a  jury. 

The  record  before  us  presents,  in  the  Hglit  of 
these  views,  a  case  where  the  parties  consent«)d 
to  waive  a  jury,  but  did  not  take  the  steps 
necessary  to  secure  the  right  to  a  review  of  the 
findings  of  the  court  as  provided  by  statute. 
^  There  t»,  therefore,  no  error  of  tchich  we  can 
lake  cognizance,  and  the  judgment  of  the  Cir- 
cuit Court  is  affirmed, 
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THE   BROOKLYN  LIFE   INSURANCE   CO., 

Plff,  in  Err^ 

HELEN  A.  M.  MILLER.  ^ 
(8m   8.C"iftfler   ^*lMe  ln$,Oo,"12   Wall.88S- 

Practice  in  trial  hy  court — effect  of  findinga— 
requests  to  find  —  policy  delivered  without 
payment  of  premium,  valid. 

• 

Practice  In  trlali  by  the  coart.  and  the  method 
extent  of  review,  fully  stated. 

Matters  of  fact  found  by  the  circuit  court  can- 
not be  re-ezamlned  here. 

The  review,  when  the  flndlnff  Is  general.  Is  con- 
fined to  the  rulings  of  the  court  In  the  progress  of 
the  trial :  and  when  the  finding  Is  special,  nothing 
is  open  to  review  except  the  Inquiry  whether  the 
facts  found  are  sufllclent  to  support  the  judgment. 

Ilequests  which  assume  as  facts  matters  <!uepend- 
ent  upon  the  evidence,  which  are  not  embraced  In 
the  findings  of  the  circuit  court,  show  no  ground 
of  reversal. 

Where  an  insurance  oollcy  Is  delivered  without 
requiring  payment  of  tne  premium,  the  presump- 
tion Is  tuat  a  credit  was  Intended  and  the  policy  Is 
▼alld. 

[No.  180.] 

Argued  Oct,  81  and  Nov,  /,  1871,    Decided  Nov. 

13, 1871, 

IX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Suit  was  brought  in  the  superior  court  of 
Baltimore  city,  Maryland,  by  the  defendant  in 
error,  upon  a  policy  of  life  insurance.  Upon 
petition  of  defendant,  the  case  was  removed  to 
the  court  below.  Judgment  having  been  given 
for  the  plaintiff,  the  defendant  sued  out  this 
writ  of  error. 

This  case  is  fully  stated  in  the  opinion  of 
the  court. 

Mr,  Wm.  Shepherd  BrjAm*  for  plaintiff 
in  error: 

First.  By  the  original  contract  between  the 
parties,  the  policy  was  not  to  be  binding  on  the 
eoiiipany  until  the  premium  was  paid.  This 
is  evident  from  the  concluding  portion  of  the 
statement  making  the  basis  of  the  contract, 
and  alj;o  from  the  terms  of  the  policy  itself.  If 
this  condition  precedent  was  not  intended  to  be 
waived  by  the  agents  of  the  company,  and  if  the 
deceasiMi  did  not  believe  it  was  intended  to  be 
waived,     the     original     contract     was     never 


changed.     The  defendant's  first  prayer  ought, 
therefore,  to  have  been  granted  by  the  court. 

Second.  At  the  time  of  the  delivery,  the  de- 
oeaaed  who  was  acting  for  the  plaintiff,  was  in- 
formed by  the  memorandum  at  the  foot  of  the 
receipt  sent  with  the  poli^,  that  agents  had  no 
right  to  deliver  the  policnr  before  payment  of 
the  premium;  and  that  the  policy  waa  not  in 
force  until  paid  for.  The  memorandum  at  the 
foot  of  the  policy  also  informed  him  that  agents 
had  no  authority  to  waive  any  of  the  provisions 
of  the  policy. 

This  wrongful  delivery,  accompanied  with  tbc 
notice  to  the  deceased,  waa  no  waiver.  Tho 
defendant's  second  prayer  ought  to  have  been 
granted.     Story,  Coat,,  (  105. 

Third.  The  delivery,  such  as  it  waa,  was  pro- 
cured by  the  deceased,  upon  the  faith  of  his 
statement  that  Scott  would  pay  the  premium 
when  called  upon.*  The  M^ents  were  deceived 
by  this  representation,  and  were  acting  under 
a  false  impression  when  they  forwarded  the 
policy.  A  delivery  under  such  circumstances 
IS  naught.     It  would  not  pass  title  to  goods. 

Strong  v.  Taylor.  2  Hill  (N.  Y.),  326;  Her- 
ring V.  Hoppock,  16  N.  Y.  400 ;  De  Wolf  v.  Bab- 
bett,  4  Mas.  294;  Deehon  v.  Bigelow,  8  Gray, 
169;  Haggerty  v.  Palmer,  6  Johns.  Ch.  437. 

But  even  a  valid  delivery  would  impose  no 
responsibility  upon  the  insurer,  where  there 
was  an  understanding  that  no  liability  was  to 
attach  before  the  premium  was  paid. 

Mulrcy  v.  Insurance  Co,  4  Allen,  116;  Tarle- 
ton  V.  Staniforth,  6  T.  R.  696,  Affirmed  in  1 
Bos.  &  P.  471;  Bradley  v.  Insurance  Co,  32  Md. 
112. 

Such  a  delivery  could  not  mislead  the  insured. 

All  the  evidence  in  the  case  shows  that  the 
plaintiff  was  to  be  considered  insured  when  the 
premium  was  paid;  and  not  to  be  considered 
insured  if  it  was  not  paid. 

Fourth.  Cases  may  be  cited,  where  it  is  held 
that  the  insurers  waived  the  payment  of  the 
premium,  as  a  condition  precedent  to  the  com- 
mencement of  the  risk.  But  they  were  decided 
on  the  ground  that  the  conduct  of  the  insurers 
had  induced  the  insured  to  believe  that  it  was 
not  required,  and  that  the  insured  would  other- 
wise have  been  lulled  into  a  false  security. 


N'oTB. — Effect  of  delivery  of  life  in9urance  policy 
before  paiftntnt  of  first  premium,  contrary  to  its 
conditions. 

Geotral  agont  of  insurance  companj  can  waive 
a  condition,  tbnt  policy  is  not  binding  until  prem- 
ium is  paid,  by  an  unconditional  deliTery  of  the 
policy.  .Southern  Ins.  Co.  ▼.  Booker.  9  Helsk.  606, 
24  .Vni.  Rep.  344  ;  Boehen  v.  WllliamsburKh  Ins.  Co. 
35  N.  Y.  131  ;  Trustees  of  Baptist  Church  ▼.  Brook- 
lyn Fire  Ins.  Co.  10  N.  Y.  .^05;  Oolt  v.  National 
Protwtion  Ins.  Co.  25  Barb.  1M9. 

Applicant  for  life  insurance  policy  being  unable 
to  pay  cash  part  of  premium,  agent  agreed  to  pro- 
Tidi»  for  it  and  agreed  upon  certain  terms  for  its 
payuifut,  upon  this,  application  was  made,  policy 
wa*  issued,  sent  to  agent  and  countersigned  l>y 
him  but  retained  In  his  possession,  and  upon  the 
death  of  party  returned  to  company,  judgment 
in  favor  of  insured,  upon  these  facts,  affirmed. 
Sheldon  v.  Conn.  Mut.  L.  Ins.  Co.  25  Conn.  207; 
1  Blgelow  Ins.  Hep.  51 ;  Baker  v.  Union  L.  Ins.  Co. 
6  Abb.  Pr.  (N.  S.)  44.  1  Blgelow  Ins.  Rep.  595. 

\Vii<>r«*  first  premium  was  payable  part  In  cash 
and  part  in  notes,  and  the  notes  were  not  paid  when 
due.  tbe  policy  was  held  binding,  notwithstanding 
a  olauAe  in  it  that  the  policy  should  be  forfeited  In 
cast*  any  pn-mium  sliould  not  1>e  paid  at  the  date 
wlieu  pjiynhle.  McAlllMter  v.  New  Bng.  h,  Ins.  Co. 
101   Mjij*s.  .V.m.  :t  Am.  Rep.  404. 

.\  pitlicy  of  insurauce  provided  that  It  should  be 
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void  unless  premium  was  paid  on  or  before  day 
fixed,  part  was  paid  to  the  local  agent  and  he  gave 
time  on  the  batance.  Held,  that  the  policy  was  not 
avoided.  Murphy  v.  Southern  L.  Ins.  Co.  8  Baxt. 
440.  27  Am.  Rep.  761. 

The  condition  In  the  policy  of  forfeiture  In  case 
the  annual  premium  Is  not  paid.  Is  for  the  benefit 
of  the  company  solely,  and  a  waiver  of  strict  com- 
pliance continues  the  obligation.  Receipt  of  an 
overdue  premium  Is  such  a  waiver.  Mut.  Ben.  I^ 
Ins.  Co.  V.  Rol)ertson.  59  111.  123.  14  Am.  Rep.  8  ; 
P.  &  M.  Ins.  Co.  V.  Chestnut,  50  111.  Ill;  Aetna 
Ins.  Co.  V.  Maguire,  5  111.  342;  Miller  v.  Phcpnlz 
Ins.  Co.  27  Iowa.  203 :  Banton  v.  Am.  L.  Ins.  Co.  25 
Conn.  542;  Wing  v.  Harvey.  27  Kn«.  L.  A  K.  14o. 

A  policy  of  life  Insurance  conditioned  not  to 
*'take  effect  until  the  advance  premium  hereon 
shall  have  been  paid  during  the  lifetime  of  the  per- 
son whose  life  is  hereby  Insured**  and  **that  no 
agent  of  the  company  shall  make  any  contract  bind- 
ing the  company,  nor  nltei*  or  change  any  condli  «>n 
of  the  policy  nor  waive  forfeiture  of  this  policy" 
was  Issued  and  hsnded  the  assured  by  the  a«rent. 
who  Informed  him  there  was  no  hurry  about  pavAns 
the  premium,  he  died  without  having  paid  It.  If  el<i. 
keeping  the  i)ollcy  was  an  acceptance  of  Its  condi- 
tions, and  the  policy  never  took  effect.  Davia  ▼. 
Mass.  etc.  Life  Ins.  Co.  13  Blatchf.  462. 

Authority  of  insurance  agent  to  waive  pr^pa^ 
ment  of  premiums — see  note,  13  C  C.  A.  2d2. 

T9  XI.  a. 
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Meur$.   Oeovse   O.  Maiimd   and   Av«]d« 
laU  Stirllact  for  defendant  in  error: 

If  %nj  language  in  the  policy  or  application, 
properly  interpreted,  amounts  to  a  condition 
that  the  policy  should  not  take  effect  until  pay- 
ment of  the  cash  part  of  the  premium,  such 
wndition  was  waived. 
Boeken  v.  /nt.  Co,  35  N.  Y.  131. 
Is  the  above  case  it  was  held,  that  the  de- 
lirery  of  a  policy,  without  requiring  payment, 
nises  a  presumption  that  a  credit  £•  intended, 
tad  that  where  a  credit  is  intended,  the  polic^^ 
will  be  valid  though  the  premium  has  not  been 
pftid. 

Ooii  v.  Ina.  Co.  25  Barb.  189;  Sheldon  ▼.  Ins. 
Co.  26  N.  Y.  460;  Wood  ▼.  Ina.  Co.  32  N.  Y. 
619;  Whitaker  ▼.  Ins,  Co.  29  Barb.  312;  Brag- 
ion  ▼.  Ins.  Co.  42  Me.  262;  TAutees  of  First 
BoP'  Ch.  T.  Brooklyn  Ina.  Co.  18  Barb.  69,  19 
K.  Y.  305 ;  Post  ▼.  Ina.  Co.  43  Barb.  ^1 ;  N.  Y. 
Cmt.  Ina.  Co.  ▼.  Nat.  Protection  Ina.  Co.  20 
Barb.  474. 

It  must  be  remembered  that  Miller  had  de- 
livered his  notes  for  a  large  portion  of  the  pre- 
■iom;  was  he  not  liable  upon  these  notes?  If 
90,  must  not  the  company  have  incurred  a  cor- 
nsponding  <^ligation  upon  the  policy? 

Bragdon  v.  Ina.  Co.  42  Me.  262 ;  Whitaker  v. 
In$.  Co.  29  Barb.  312;  Com.  Mut.  Ina.  Co.  v. 
tJnion  Ina.  Co.  19  How.  323,  16  L.  ed.  638. 

Tliere  ean  be  no  longer  any  doubt  of  the  au- 
thority of  the  general  agent  to  waive  a  condi- 
tion requiring  payment  as  a  prerequisite  to  the 
nlidity  of  the  policy. 

Boehen  v.  Ina.  Co.  35  N.  Y.  131 ;  Chit  v.  Ina. 
Co.  25  Barb.  189;  Wood  v.  Ina.  Co.  32  N.  Y. 
619;  y.  Y.  Cent.  Ina.  Co.  v.  Nat.  Ina.  Co.  20 
Barb.  474 ;  Sheldon  v.  Ina.  Co.  26  N.  Y.  460. 

In  considering  the  authority  of  general  agents 
to  waive  the  c^idition  of  the  policy,  attention 
must  be  ffiven  to  the  distinction  recognized  by 
all  the  decisions,  between  capital  stock  com- 
panies, of  which  this  was  one,  and  those  estab- 
lished upon  the  mutual  plan. 

Brewer  v.  Ina,  Co.  14  Gray,  203;  Bawter  v. 
Ina.  Co.  1  Allen,  296. 

Second.  But  in  this  case  there  is  neither  in 
the  policy  nor  in  the  application  any  condition 
that  the  policy  shall  not  attach  until  payment 
of  the  casn  premium. 

To  show  the  converse  of  this,  two  clauses  are 
relied  on  by  the  plaintiff  in  error;  one  in  the 
policy  and  the  other  in  the  application. 

That  in  the  policy  is  as  follows,  to  wit:  "In 
case  the  said  Helen  A.  M.  Miller  shall  not  pav 
or  cause  to  be  paid,  the  premium  as  aforesaid, 
on  or  before  the  day  herein  mentioned  for  the 
payment  thereof,  or  any  note  or  notes  which 
may  be  given  to  and  received  by  said  company 
in  part  payment  of  any  premiuni,  on  the  day  ot 
days  when  the  same  snail  become  due,  or  in 
esse  the  person  whose  life  is  insured  by  this 
policy,  shall,  etc.,  etc,  then,  and  in  every  such 
ease,  the  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  there- 
of, and  this  policy  shall  cease,  be  null,  void'and 
of  no  effect.** 

This  clause  (intended  to  annuf  the  policy 
after  it  shall  have  gone  into  effect)  clearly  re- 
fers not  to  the  first  cash  premium,  but  to  some 
other  premium  or  note  to  become  due  after  the 
policy  shall  have  attached. 
12  Wall. 


This  was  held  by  the  court  below  to  be  its 
true  interpretation.         | 

The  other  clause  relied  on  is  in  the  applica- 
tion, and  is  as  follows,  to  wit: 

"It  is  agreed  by  the  undersiened  that  the 
policy  of  assurance  hereby  applied  for  shall  not 
be  binding  upon  this  company,  until  the  amount 
of  premium,  as  stated  herem,  shall  have  been 
recdved  by  said  company  or  some  authorised 
agent  thereof,  during  the  lifetime  of  the  party 
therein  assured. 

This  clause  cannot  affect  the  case  in  any  wav, 
because  it  refers  to  the  policy,  and  there  is  noth- 
ing in  the  policy  to  which  it  can  be  made  io  ap- 
plj.  Its  terms  are  "until  the  amount  of  pre- 
mium, as  {i.  e.,  in  the  mode)  stated  therein 
(«.  e.,  in  the  policy)  shall  have  been  received." 

Referring  to  the  policy  for  the  mode  in 
which  the  premium  is  to  be  paid,  we  find  this 
language  only:  "Bv  this  policy  of  assurance, 
in  consideration  of  .  .  .  and  of  the  sum 
of  $254.85,  to  them  in  hand  paid  by  Helen  A. 
M.  Miller,  etc,  etc." 

Now,  this  language,  as  far  as  it  designates  the 
mode  of  payment  at  all,  provides  that  the  pay- 
ment shall  be  in  cash  for  the  entire  premium. 
But  this  was  not  the  mode  of  payment  agreed 
upon  between  the  parties  (as  shown  by  the  ap- 
plication and  evidence)  which  was  part  in  cash 
and  part  in  notes.  It  therefore  follows  that, 
inasmuch  as  the  mode  of  payment  stated  in  the 
policy  is  different  from  that  agreed  upon  be- 
tween the  parties,  the  clause  under  examination, 
which  refers  to  the  policy  alone,  has  nothing 
upon  which  to  operate.  Suppose  this  premium 
had  been  paid  in  the  manner  agreed  upon,  to 
wit:  a  part  in  notes  and  the  balance  in  cash, 
mijg^ht  it  not  still  be  urged  by  the  company  (if 
this  clause  is  to  have  the  effect  contended  for) 
that  this  policy  never  went  into  effect,  because 
the  amount  of  premium  as  stated  therein  (i.  e., 
all  in  cash)  has  never  been  paid?  And  yet  the 
company  does  not  contend  for  this  construction, 
because  to  do  so  would  be  denying  the  indis- 
putable agreement  of  the  parties. 

Third.  While  the  acknowledgment,  in  the  pol- 
icy, of  the  receipt  of  the  consideration  money 
may  he  contradicted  for  some  purposes,  yet  it 
cannot  be  contradicted  for  the  purpose  of  an- 
nulling the  policy,  or  showing  that  it  never 
went  into  effect. 

Qoit  V.  Ins.  Co.  25  Barb.  189;  N.  Y.  Cent. 
Ins.  Co.  V.  ^a*.  Ins.  Co.  20  Barb.  476;  1  Phil. 
Ins.  f§  514,  515;  Bamum  v.  Childs,  1  Sandf. 
58;  McCrea  v.  Purmort,  16  Wend.  471;  Morse 
V.  Shattuck,  4  N.  H.  229;  Wilt  v.  Franklin,  1 
Binn.  502;  Belden  v.  Seymour,  8  Conn.  312;  26 
N.  Y.  260. 

Fourth.  The  finding  of  the  court  below  being 
a  special  finding  of  all  the  facts  stated  in  the 
plaintiff's  prayer,  this  court  cannot  review  the 
evidence  upon  which  said  finding  was  based, 
bu£  must  treat  the  facts  found  as  conclusively 
proved.  Their  sufficiencv  to  support  the  judg- 
ment may  be  inquired  into,  but  of  their  suf- 
ficiency for  that  purpose  no  doubt  can  be  en- 
tertained. The  court,  in  fact,  found  that  the 
iigents  of  the  company  "waived  the  payment  of 
the  cash  premium  for  several  months,  and 
treated  the  policy  as  an  executed  contract."  If 
these  facts  are  to  be  treated  by  this  court  as 
conclusively  established  by  legal  evidoice,  how 
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SUPBEUB  COUBI'  OF  THE  UNITED  STATES. 


Dec.  Tedu. 


can  the  right  of  the  plaintiflT  to  recover  bo 
denied  r    13  U.  S.  Stat,  at  L.  501. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Issues  of  fact  in  civil  cases  pending  in  the 
circuit  courts  may  be  tried  and  determined  by 
the  court  without  the  intervention  of  a  jury, 
whenever  the  parties  or  their  attorneys  of  rec- 
ord file  a  stipulation  in  writing  with  the  clerk 
of  the  court  waiving  a  jury.  Such  a  submission 
necessarily  implies  that  the  facts  shall  be  found 
by  the  court,  and  the  act  provides  that  the  find- 
ing may  be  either  general  or  special,  and  that 
it  shall  have  the  samie  effect  as  the  verdict  of  a 
jury  in  a  case  where  no  such  waiver  is  made. 
Exceptions,  however,  may  be  taken  to  the  rul- 
ings of  the  court  made  in  the  progress  of  the 
trial,  and  if  duly  taken  at  the  time  the  ruling^ 
were  made,  the  rulings  may  be  reviewed  here, 
206*]  provided  the  •questions  are  properly 
presented  by  a  bill  of  exceptions ;  and  when  the 
finding  is  special  the  review  may  also  extend 
to  the  determination  of  the  question  whether 
the  facts  found  are  suflficient  to  support  the 
judgment.    13  Stat,  at  L.  501. 

(hi  the  25th  of  June,  1868,  the  defendants  in- 
sure the  life  of  the  husband  of  the  plaintiff  in 
the  amount  of  $5,000  for  the  term  of  his  natu- 
ral life,  "with  participation  of  profits."  Part  of 
the  premium,  to  wit,  the  sum  of  $254.85,  wa^ 
required  by  the  rules  of  the  company  to  be  paid 
at  the  time  the  policy  was  delivered,  and  the 
policy  recites  that  the  plaintiff  paid  that  sum 
to  the  defendants  in  hand,  and  the  policy  also 
states  that  the  insured  agreed  to  pay  them  a 
like  sum  on  or  before  the  21st  of  June  in  each 
year  during  the  continuance  of  the  policy,  and 
that  the  defendants,  in  consideration  of  those 
sums  and  of  the  representations  and  agreements 
contained  in  the  application,  promised  and 
agreed  to  pay  the  plaintiff,  or  in  case  she  should 
die  before  her  husband,  to  pa^  the  sum  insured 
to  her  heirs,  executors,  administrators,  or  as- 
signs, within  sixty  days  after  due  notice  and 
proof  of  the  death  of  the  person  whose  life  is 
therein  insured.  Process  was  issued  and  served 
and  the  defendants  appeared  and  pleaded  the 
general  issue  that  they  never  promised  in  man- 
ner and  form  as  alleged  in  the  declaration,  and 
the  issue  tendered  was  joined  by  the  plaintiff. 
Errors  in  pleading  were  waived  and  the  parties 
filed  a  stipulation  in  writing  that  the  issues  of 
fact  should  be  tried  by  the  court  without  the  in- 
tervention of  a  jury,  and  agreed  that  every  de- 
fense admissible  under  any  special  plea  should 
be  admitted  under  the  general  issue.  Evidence 
was  introduced  on  both  sides  and  the  court  ren- 
dered judgment  for  the  plaintiff  in  the  sum  of 
$5,013.25,  and  the  defendants  sued  out  a  writ 
of  error  and  removed  the  cause  into  this  court. 

Most  of  the  difficulty  arising  in  the  case  pro- 
897*]  ceeds  from  •'the  failure  of  the  court  to 
comply  strictly  with  the  requirements  of  the 
net  of  Congress,  which  provides  that  issues  of 
fact  in  civil  cases  may  he  tried  and^  determined 
by  the  court  without  the  intervention  of  a  jury. 
Where  a  jury  is  waived,  as  therein  provided, 
and  the  issues  of  fact  are  submitted  to  the 
court,  the  finding  of  the  court  may  be  either 
general  or  special,  as  in  cases  where  an  issue 
of  fact  is  tried  by  a  jury;  but  where  the  find- 
ing is  general  the  parties  are  concluded  by  the 
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determination  of  the  court,  except  in  on«os 
where  executions  are  taken  to  the  ruling?  of  the 
court  in  the  progress  of  the  trial.  Such  rulings 
if  duly  present^  by  a  bill  of  exceptions,  may 
be  reviewed  here,  even  though  the  finding  is 
general,  but  the  finding  of  the  court,  if  general, 
cannot  be  reviewed  in  this  court  by  bill  of  ex- 
ceptions or  in  any  other  manner. 

By  the  express  words  of  the  act,  the  finding 
may  be  general  or  special ;  but  if  general  it  is 
final  and  conclusive  between  the  parties,  unless 
the  court  which  tried  the  case  shall  grant  a  new 
trial  or  the  judgment  shall  be  reversed  in  the 
appellate  court  for  some  erroneous  ruling  made 
in  the  progress  of  the  trial,  which  is  duly  pre- 
sented by  a  bill  of  exceptions.  Whether  the 
finding  is  general  or  special  the  rulings  of  the 
court  in  the  progress  of  the  trial,  if  excepted  to 
at  the  time  and  duly  presented  by  a  bill  of  ex- 
ceptions, may  be  reviewed  in  this  court;  and  in 
a  case  where  the  finding  is  special  the  review 
may  also  extend  to  the  determination  of  the 
question  whether  the  facts  found  are  sufficient 
to  support  the  judgment. 

Application  for  the  policy  was  made  by  the 
husband  of  the  plaintiff,  since  deceased,  and 
he  obtained  the  same  for  her  benefit  throu^rli 
the  general  agents  of  the  insurers.    Actual  pay- 
ment of  the  cash  premium  was  never  made  br 
the    iQaintiff   nor   by    her    deceased    husband. 
Nothing  of  the  kind  was  pretended  at  the  trial, 
but  the  plaintiff  introduced  evidence  tending  to 
prove  that  the  agents  of  the  company  delivered 
the  policy  without  complying  with  that  part  of 
their  instructions;  that  they  agreed  to  waive 
that  requirement  and  to  calf  upon  a  third  per- 
son named  by  the  decedent,  *for  the   [*20S 
same,  whenever  they  should  deem  it  proper  ro 
to  do,  and  that  the  policy  was  delivered  to  the 
applicant    and    became   operative    under    that 
arrangement. 

Policies,  as  the  defendants  proved,  were  re- 
quired to  be  issued  by  the  officers  of  the  com- 
pany and  could  not  be  legally  executed  bv  the 
ordinary  agents.    All  such  agents  could  do.  in 
the  outset,  was  to  prepare  the  nprdication.  liav«* 
it  duly  executed,  and  transmit  it  to  the  liome 
office:  and  it  appears  that  they  did  so  in  thin 
case  and  that  thev  received  a  policy  in  return 
dui^  executed.     Whereupon  they  inclosed   the 
polioy,  with  the  two  notes  for  the  cre<lit  por- 
tion  of  the   premium,   to  the   decedent,    who 
promptly  signed  the  nutcA  and  inclosed  the  f^nrio 
in  a  letter  addressed  by  mail  to  the  persons 
from  whom  the  notes,  with  the  policy,    were 
received.     In  their  letter  to  the  decedent   in- 
closing the  policy,  the  agents  say:    'TTie  cash 
payments  we  will  get  of  Scott  when  the  proper 
time  arrives."    They  subsequently  called  upon 
that  person  for  the'  cash  premium,  but  he  re- 
fused to  pay  it  as  he  had  agreed  to  do  with  the 
decedent,  and  the  agents  thereupon  gave  notico 
of  his  refusal  to  the  applicant  for  the  policy 
and  reouested  him  to  make  the  payment.     He 
acknowledged  the  receipt  of  their*  letter   an<i 
promised  to  procure  a  draft  for  the  amount. 
and  send  it. to  them  in  a  few  days:  but  he  cli«l 
not  send  the  draft,  and  the  agents  wrote  hini 
again  informing  him  that  the  draft  had  never- 
come  to  ITand.  and  expressing  their  fears  that  if 
the  payment  was  not  made  soon  he  would  1o*»o 
his  policy,  adding  that  the  payment  had  be<*Ti 
delayed  so  long  that  he  would  have  to  add  in- 
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terest  to  the  premium,  amounting  to  $1.34. 
Payment  being  still  neglected,  and  the  agents 
having  learned  from  S<»tt  that  the  person  in- 
sured was  ''quite  sick/'  they  informed  him  by 
letter  that  his  policy  was  forfeited,  and  inclosed 
to  him  the  two  notes  given  for  the  credit  por- 
tion of  the  premium,  but  the  letter  did  not 
*'reach  his  home"  until  after  his  death. 

Such  agents  were  instructed  not  to  deliver 
policies  until  the  whole  premium  was  paid,  and 
were  told  that  if  they  did,  the  premium  would 
stand  charged  to  them  until  the  same 
200*]  *was  received  by  the  company  or  the 
policy  was  returned  to  the  office.  Evidence  to 
that  effect  was  also  given  by  one  of  the  agents 
who  delivered  this  policy,  but  he  admitted  that 
it  was  their  custom  in  some  cases  not  to  call  for 
the  money  at  the  time  from  parties  with 
whom  they  were  well  acquainted,  and  when 
asked  on  cross-examination  what  they  meant  by 
saying  in  their  letter  inclosing  the  policy  to 
tlie  applicant,  that  they  would  get  the  cash  pay- 
ment of  the  person  named,  when  the  proper 
time  arrived,  he  admitted  that  they  sometimes 
gave  the  receipt  before  they  receivea  the  money, 
and  that  they  had  confidence  in  this  case  that 
they  could  get  the  money  on  call. 

But  the  payment  of  the  cash  premium  was 
not  made,  and  in  view  of  that  fact  and  the 
other  evidence  in  the  case  the  defendants  re- 
quested the  court  to  rule  as  follows:  (1)  That 
the  evidence  showed  that  the  agents  never  in- 
tended to  waive  the  prepayment  of  the  cash  pre- 
mium, and  that  the  applicant  for  the  policy  did 
not  beiiove  that  they  intended  to  make  any  such 
waiver,  and  that  the  defendants,  if  the  court 
so  find,  are  not  liable  in  this  action.  (2)  That 
if  the  court  so  find,  and  that  the  applicant  knew 
that  the  agents  had  no  authority  to  deliver  the 
policy  without  such  payment,  then  there  was 
no  waiver  of  that  requirement  and  the  defend- 
ants are  entitled  to  judgment.  (3)  That  if  the 
court  lieliow  from  the  evidence  that  the  au- 
thority of  the  agents  was  such  as  is  shown  in 
their  instructions,  then  the  defendants  are  not 
bound  by  the  act  of  the  agents  in  delivering  the 
policy  without  such  payment,  and  the  plaintiff 
fannot  recover.  (4)  That  the  facts  given  in 
evidence,  as  recited,  show  that  there  was  no 
waiver  of  tliat  requirement,  as  is  supposed  by 
the  plaintiff.  (5)  That  the  facts  testified  to 
by  the  two  witnesses  examined  under  the  com- 
n'li'j'iinn.  if  true,  show  that  the  agents  of  the^de- 
fentlnnts  did  not  M-aive  the  payment  of  the  cash 
prcniinni. 

Suppiwe  the  facts  proved  to  have  been  as  as- 
sunitMl  by  the  defendants  in  their  requests,  then 
it  nii;;lit  well  be  conceded  that  the  judgment 
was  for  the  wrong  party,  but  the  issues 
300*1  **^f  t'nct  were  tried  and  determined  by 
the  circuit  court,  and  the  act  of  Congress  pro- 
vides that  the  finding  of  the  circuit  court  in 
such  eases  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury,  and  the  Con?*titution  provides 
ihat  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined,  in  anv  court  of  tbe  I'nited  States 
♦ban  according  to  the  rules  of  the  common  law. 
2  Story,  i'on?<t.  §  1770.  Facts  so  tried  could 
only  Im*  re-examine<l.  under  the  rule«»  of  the  com- 
■nor  law.  either  by  the  granting  of  a  new  trial 
l)y  the  conrt  where  the  issue  was  trie<l  or  to 
which  the  n^'ord  was  returnable,  or  by  the 
aw.iH  of  a  rmire  facias  dr  novo  by  an  appellate 
\1  Wall. 


court  for  some  error  of  law  whidi  intervened  in 
the  proceedings.  ParaonB  v.  Bedford,  3  Pet. 
448;  2  Story,  Const.  {  1770.  Matters  of  fact 
found  by  the  circuit  court  under  such  a  sub- 
mission cannot  be  re-examined  here,  as  by  the 
express  language  of  the  act  the  review,  when 
the  finding  is  general,  is  confined  to  the  rulings 
of  the  court  in  the  progress  of  the  trial,  and 
even  when  the  finding  is  special  nothing  else  is 
open  to  review  except  the  inquiry  whether  the 
facts  found  are  sufficient  to  support  the  judg- 
ment. 

Tested  by  these  rules,  which  are  believed  to 
be  undeniable,  it  is  clear  that  no  one  of  the  said 
several  requests  presented  b^  the  defendants 
shows  any  ground  for  reversing  the  judgment, 
as  every  one  of  them  assumes  as  facts  matters 
dependent  upon  the  evidence,  and  which  are 
not  embraced  in  the  findings  of  the  circuit 
court.  All  matters  of  fact  must  be  found  by 
the  circuit  court,  and  not  by  the  Supreme 
Court,  as  the  act  of  Confess  provides  that  the 
ieaues  of  fact  may  be  tried  and  determined  by 
the  circuit  court  where  the  suit  is  brought.  Re- 
jected by  the  circuit  court  as  the  several  re- 
?[uests  under  consideration  were,  it  is  too  plain 
or  argument  that  no  one  of  the  propositions  of 
fact  therein  contained  is  found  to  be  true  by 
the  circuit  court.  On  the  contrary,  the  com- 
plaint of  the  defendants  is  that  the  circuit 
court  improperly  found  a  different  state  of 
facts,  and  gave  judgment  for  the  plaintiff. 
They  contend  that  the  circuit  *court  [*301 
ought  to  have  found  the  facts  to  be  as  assumed 
by  them  in  their  requests,  and  what  they  seek 
to  accomplish  by  the  writ  of  error  is  to  show 
that  the  finding  of  the  circuit  court  is  errone- 
ous, and  to  induce  this  court  to  set  aside  that 
finding,  affirm  the  propositions  of  fact  assumed 
in  their  requests,  reverse  the  judgment  of  the 
circuit  court,  and  grant  a  new  trial  or  render 
judgment  in  their  favor.  Enough  has  already 
been  remarked  to  show  that  nothing  of  the 
kind  can  be  done,  as  the  act  of  Congress  re- 
quires that  the  facts  must  be  found  by  the  cir- 
cuit court.  }< orris  v.  Jackson^  9  Wall.  127, 
19  L.  ed.  609.  Inferences  of  fact  must  be 
draWn  by  the  circuit  court,  which,  by  the 
agreement  of  the  parties,  is  substituted  for  a 
jury,  and  cannot  be  drawn  by  this  court,  whicli 
sits  as  a  court  of  errors.  Tancrcd  v.  Christy, 
12  Mees.  &  VV.  323.  Conclusions  of  fact  can- 
not be  found  by  this  court  when  sitfing  as  a 
court  of  errors  under  the  act  of  Congress  au- 
thorizing the  circuit  courts  to  try  and  de- 
termine issues  of  fact  in  civil  cases,  as  in  the 
case  before  the  court.  What  is  requin»d  is, 
that  the  findings  of  the  circuit  court  shall  con- 
tain the  conclusions  of  fact,  or,  as  the  rule  is 
stated  in  a  recent  decision  of  this  court,  a 
statement  of  the  ultimate  facts  or  propositions 
which  the  evidence  is  intended  to  establish, 
and  not  the  evidence  on  whicli  those  ultimate 
facts  are  supposed  to  rest:  and  it  is  well -set- 
tled law  that  the  finding  must  be  sufficient  in 
itself  without  inferences  or  comparisons,  or 
balancing  of  testimony  or  weighing  evidence. 
Hurr  v.  Des  Moines  Co,  1  Wall.  102,  17  L.  ed. 
502. 

Testimony  as  to  a  conversation  between  the 
agent  of  the  defendants  and  the  person  desig- 
nated by  the  applicant  to  pay  the  cash  premi- 
um, was  introduced  by  the  plaintiff,  subject  to 
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the  objection  made  by  the  defendants,  but  it  is 
not  necessary  to  examine  that  objection,  as  the 
testimony  was  subsequently  stricken  out  at  the 
defendants  request. 

Having  disposed  of  the  exceptions  to  the 
rulings  of  the  court,  it  only  remains  to  deter- 
mine whether  the  facts  found  are  sufficient  to 
support  the  judgment.  Separate  findings  are 
much  to  be  preferred  in  such  a  case  to  the  form 
302*]  adopted  *by  the  circuit  court,  as  the 
review  extends  to  the  inauiry  whether  the 
judgment  can  be  supportea  by  the  findings. 
Instead  of  that,  however,  the  circuit  court 
adopted  the  prayer  presented  by  the  plaintiff, 
and  certified  in  the  record  that  ''the  court 
finds  all  the  facts  stated  in  the  above  prayer, 
and  orders  judgment  to  be  entered  for  the 
plaintiff"  in  the  sum  therein  specified. 

Throughout  the  trial  it  was  conceded  by  the 
plaintiff  that  the  cash  premium  was  never 
paid,  but  she  insisted  that  the  requirement 
that  it  should  be  paid  before  the  delivery  of 
the  policy  was  waived  bv  the  general  agents 
of  the  defendants,  and  the  prayer  presented 
by  her  counsel  embodied  most  or  all  of  the  evi- 
dence introduced  to  prove  that  theory.  Omit- 
ting unimportant  words  it  was  to  the  effect 
following:  That  if  the  court  shall  find  that 
the  application  was  made  by  the  husband  of 
the  plaintiff  through  the  general  agents  of  the 
defendants,  and  that  the  defendant  thereupon 
executed  the  policv,  and  sent  it  to  their  gen- 
eral agents,  and  that  the  latter,  upon  the  re- 
ceipt of  the  policy,  forwarded  and  delivered 
the  same  by  mail  to  the  applicant,  who,  in 
obedience  to  the  directions  of  the  said  general 
agents,  executed  and  remitted  to  them  the  pre- 
mium notes  as  provided  in  the  policy,  and 
that  the  penson  whose  life  was  insured  died 
at  the  time  alleged,  whereof  the  defendants  re- 
ceived notice  prior  to  the  institution  of  the 
suit,  and  refused  to  pay  the  sum  insured  solely 
upon  the  ground  that  the  policy  was  not  in 
force,  and  shall  further  find  that  said  general 
agents  did  not  demand  immediate  payment  of 
the  cash  premium,  neither  at  the  time  of  the 
application  nor  at  the  time  the  policy  was  sent 
to  or  received  by  the  person  whose  life  was  in- 
sured, but  agreed  with  him  to  call  upon  the 
person  named  in  the  evidence  for  the  same 
when  to  them  it  should  seem  proper  so  to  do, 
and  that  said  general  agents  waived  the  pay- 
ment of  said  cash  premium  for  several  months, 
and  treated  the  nolicy  as  an  executed  contract, 
then  the  plaintin  is  entitled  to  judgment. 

Assume  the  facts  to  be  as  stated  in  that 
prayer  and  found  by  the  circuit  court,  the 
court  here  entertains  no  doubt  that  they  are 
sufficient  to  support  the  judgment,  which  is 
303*]  the  only  *question  raised  by  any  spe- 
cial finding.  Beyond  all  doubt  they  show  a 
waiver,  ana  it  may  be  proper,  in  view  of  the 
circumstances,  to  remark  that  the  evidence  re- 
ported in  the  record,  if  it  could  be  re-exam- 
ined, is  even  more  persuasive  and  convincing 
to  that  effect  than  tne  statement  of  the  plain- 
tiff or  the  finding  of  the  circuit  court. 

Evidence  of  the  most  convincing  character 
is  reported  showing  that  it  was  the  custom  of 
the  agents  to  give  credit  in  certain  cases  to 
persons  with  whom  they  were  well  acquainted 
and  knew  to  be  responsible,  and  not  to  call  for 
the  money  at  the  time  the  policy  was  deliv- 
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ered ;  and  one  of  the  instructions  given  to  such 
agents  affords  a  strong  presumption  that  the 
custom  was  known  to  the  company,  as  the  in- 
struction states  that  agents  must  not  deliver 
policies  until  the  whole  premiums  are  paid,  as 
the  same  will  stand  charged  to  their  account 
until  the  premiums  are  received  or  the  policies 
are  returned  to  the  office.  Such  evidence,  how- 
ever, cannot  be  re-examined,  as  this  court  is 
ccmfined  to  the  special  finding  and  the  rulings 
of  that  circuit  court. 

Attempt  is  made  in  argument  to  show  that 
general  agents  have  no  power  to  waive  such  a 
requirement  or  to  deliver  the  policy  to  the  in- 
sured without  first  exacting  the  payment  of 
the  cash  premium,  but  the  court  here,  in  view 
of  the  circumstances  of  this  case,  is  entirely  of 
a  different  opinion.  Boehen  ▼.  In9,  Co,  35  N. 
Y.  131. 

Where  the  policy  is  delivered  without  re- 
quiring payment  the  presumption  is,  especiaUy 
if  it  is  a  stock  company,  that  a  credit  was  in- 
tended; and  the  rule  is  well  settled  where  a 
credit  is  intended  that  the  policy  is  valid 
though  the  premium  was  not  paid  at  the  time 
the  policy  was  delivered,  as  where  credit  is 
given  by  the  general  agent  and  the  amount  is 
charged  to  him  by  the  company  the  transaction 
is  equivalent  to  payment.  Ooit  v.  Ins.  Co.  25 
Barb.  180;  Sheldon  ▼.  Atlantic  Ins.  Co.  26 
N.  Y,  460;  Wood  ▼.  /«#.  Co.  32  N.  Y.  619; 
Bragdon  v.  Ina.  Co.  42  Me.  262 ;  First  Bap.  Ch. 
Brook,  y.  Ins.  Co.  18  Barb.  69,  19  N.  Y.  306. 

Premium  notes  were  given  in  this  case,  and 
it  must  be  *held  under  such  circum-  [*804 
stances,  that  the  insurance  company  assumes  a 
reciprocal  obligation  where  there  is  no  evi- 
dence to  impeach  the  bona  fides  of  the  trans- 
action. Whttaker  ▼.  Far.  Ins.  Co.  29  Barb. 
319;  Post  V.  JEtna  Ins.  Co.  43  Barb.  351; 
Commer.  Ins.  Co.  ▼.  Union  M.  Ins.  Co,  19 
How.  .323,  15  L.  ed.  638. 

Conditions,  it  is  sometimes  said,  cannot  be 
waived  even  by  a  general  agent,  but  the  deci- 
sive answer  to  that  suggestion  in  this  case  is 
that  the  policy,  when  properly  construed,  does 
not  contain  any  absolute  condition  that  it 
shall  not  attach  or  be  operative  unless  the  cash 
premium  is  first  paid  oy  the  insured,  and  in 
the  absence  of  any  such  positive  condition  in 
the  policy,  it  is  not  necessary  to  enter  upon  a 
discussion  of  that  topic 

Judgment  aflirmed. 


JULIUS  WADSWORTH,  Plff.  in  Brr^ 

V. 

JOHN  B.  WARREN. 
(See  8.  C.  12  Wall.  807-815.) 
Reversal  can  only  he  for  errors  of  law — gues- 
tion  for  jury — verbal  agreement,  %DKen  oav^ 
not  vtiry  vyritten  agreement. 

In  a  ease  brought  here  hy  writ  of  error,  this 
coart  can  reverse  the  Judfonent  only  for  errors  of 
law  apparent  in  the  record. 

It  Is  a  question  for  the  jury,  whether  a  contract 
has  ever  been  consummated;  or  In  other  wor<ls 
whether  It  has  heen  delivered  and  accepted  as  tlie 
contract  of  the  defendant. 

A  verbal  aereement  between  the  parties,  made  at 
the  time  of  the  delivery  of  a  deed,  or  previous  there- 
to, that  one  of  them  should  be  released  from  tlie 
covenants  contained  In  the  deed,  cannot  defeat 
action  for  an  alleged  breach  of  those  covenants. 

[Ko.  180.] 
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Submitied  Od.  tt,  1871.    Decided    N&v.    IS, 

1871, 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Northern  District  of  lUi- 

11018. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiff  in  error  for  rent  alleffed  to  be  due 
upon  an  indenture  of  lease.  Judgment  hav- 
iDff  be«i  given  for  the  defendant,  the  plain- 
tiff sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Mr,  JohM  Vaa  ArmAB,  for  plaintiff  in  error : 

The  simple  question  presented  by  this  record 
is:  Whether  or  not  a  verbal  agreement  at  the 
time  of  the  execution  of  a  deed,  that  one  of 
the  parties  to  it  shall  be  released  from  the  cov- 
enants contained  in  the  deed,  or  that  he  shall 
not  be  bound  by  these  covenants,  can  be  given 
in  evidence  to  defeat  an  action  brought  for  an 
alleged  breach  of  theuL 

Whatever  verbal  understanding  or  agree- 
ment may  have  existed  between  the  parties 
prior  to  the  final  delivery  of  the  lease,  can- 
not be  considered  for  the  purpose  of  avoidins 
the  effect  of  such  delivery.  What  was  said  and 
done  at  that  time  can  alone  be  regarded. 

Railroad  Co,  v.   Howard,   13   Uow.   334. 

The  lease,  after  it  was  signed  and  sealed 
by  Warren  and  Fleming,  was  delivered  by 
Flemiiuz  in  Warren's  presence  to  De  Koven, 

Slaintiff's  agent.  This  was  equivalent  to  a 
elivery  to  plaintiff.  When  a  deed  is  delivered 
to  the  jgrantee  or  obligee  and  retained  by  him, 
he  claiming  that  the  delivery  was  absolute, 
in  a  contest  between  such  obligee  and  the  ob- 
ligor, parol  proof  that  the  delivery  was  condi- 
tional or  otherwise  than  absolute,  is  incompe- 
tent; otherwise,  an  avenue  will  be  open  for  the 
overthrow  of  all  titles  by  parol  proof. 

Braman  v.  Bingham,  26  K.  Y.  491. 

**\i  I  seal  my  deed  and  deliver  it  to  the  party 
himself,  to  whom  it  is  made,  as  an  escrow  up- 
on certain  conditions,  etc.,  in  this  case  let  the 
form  of  the  words  be  what  it  will,  the  deliv- 
ery is  absolute,  and  the  deed  shall  take  effect 
as  my  deed  presently." 

Shep.  Touch.  59;  yVhyddon*8  Case,  Cro.  Eliz. 
520;  Cruise,  Diff.  tit.  33;   DeedR,  ch.  2,  5  80. 

From  the  evidence  contained  in  this  record, 
the  conclusion  is  irresistible,  that  all  the  par- 
ties intended  that  the  instrument  upon  which 
this  action  is  brought,  should  take  effect  and 
operate  as  a  lease  or  demise  of  the  premises 
described  in  it.  Both  of  the  lessees  signed 
and  sealed  it,  and  it  was  delivered  to  the  lessor 
by  one  in  the  presence  of  the  other  of  them, 
who  acquiesced  in  such  delivery. 

Parol  evidence  is  no  more  admissible  in 
buch  a  case  to  limit  the  operation  of  a  deed,  or 
vary  the  legal  import  of  the  language  used 
in  it,  than  it  is  to  vary  or  add  to  the  language. 
To  do  the  one  is  in  effect  to  do  the  other,  the 
result   being  in   either  case   the  same. 

Aldrich  ▼.  Hapgood,  39  Vt.  621;  Counteae  of 
Bvfland'8  Case,  6  Coke.  26. 

The  evidence  for  the  defendant,  however,  did 
not  tend  to  prove  a  verbal  agreement  between 
Warren  and  De  Koven.  to  the  effect  that  the 
len«e  shotild  not  operate  ns  a  demise  to  Warren 
nnd  Fleminf^,  or  thnt  Warren  should  not  be 
liuund  by  the  covenants  contained  in  the  lease. 
Tt  iff  true  that  Wnrren  said,  in  giving  his  tes- 
>2  Wall. 


timooy,  that  he  never,  in  any  wuj,  or  by  any 
act,  accepted  the  lease.  But  this  is  a  leg^l 
conclusion  to  be  inferred  from  what  was  done 
at  the  time.  It  cannot  be  regarded  as  evi- 
dence  of  any  fact  in  the  case. 

Braman  ▼.  Bingham,  supra. 

Looking  alone  to  the  facts  testified  to  by 
Warren  himself  as  well  as  his  two  witnesses, 
Osgood  and  Fleming,  it  is  clear  that  he  did 
consent  to  be  reganKd  as  one  of  the  lessees  in 
the  lease.  He  says  that  when  he  objected  to 
this,  De  Koven  said  he  would  accept  Fleming 
in  the  place  of  Osgood,  and  indorse  a  release 
of  himself  (Warren)  on  the  back  of  the  lease; 
that  he  told  De  Koven  ''that  was  all  right." 

The  release  was  never  executed,  nor  was  De 
Koven  ever  called  upon  to  execute  or  procure 
the  execution  of  it.  To  be  effectual,  it  must 
have  been  evidenced  by  a  sealed  instrument, 
executed  by  the  plaintiff  himself,  or  by  his 
duly  authorized  agent. 

Broom,  Leg.  Max.  682. 

Messrs,  Elliott  Antlioiftj  and  O.  F.  Peek* 
for  defendant  in  error: 

The  only  question  in  the  case  was  one  of 
fact,  whether  defendant,  Warren,  ever  accepted 
the  lease.  Although  there  was  some  conflict 
of  testimony,  yet  the  weight  of  evidence  strong- 
ly preponderated  in  favor  of  the  non-ncceptance 
of  the  lease  by  Warren,  and  the  jur>'  so  found 
by  their  verdict;  and  we  submit  that  the  court 
very  rarely  disturbs  the  verdict  of  a  jury, 
where  there  is  evidence  to  support  it,  and  nev- 
er where  the  weight  of  evidence  is  with  the 
verdict. 

The  first  instruction  asked  by  the  plaintiff 
to  be  given  to  the  jury,  was  substantially 
ffiven  by  the  court.  The  court  twice  told  the 
jury  m  its  charge,  that  if  W^arren  had  accepted 
the  lease  and  become  bound  by  its  covenants, 
then  an  agreement  by  De  Koven,  as  the  agent 
of  Wadsworth  to  release  Warren,  was  not 
binding  on  Wadsworth,  and  was  no  defense 
to  this  action,  and  Warren  would  have  to  look 
to  De  Koven  for  any  damages  for  his  breach  of 
promise  to  release. 

The  court,  in  its  charge  to  the  jury,  left 
the  question  of  fact  to  the  jury,  whether  War- 
ren accepted  the  lease  and  charged  them,  that 
if  they  should  find  that  Warren  did  not  ac- 
cept the  lease,  he  would  not  be  bound  by  its 
covenants,  and  they  should  find  a  verdict  for 
the  defendant. 

It  seems  hardly  necessary  to  quote  any  au- 
thorities to  show  that,  to  make  a  deed  or*  lease 
operative  and  binding  on  the  parties,  there 
must  be  a  delivery  and  acceptance  of  it. 

Jackson  v.  Hill,  6  Wend.  532:  Jackson  v. 
Richards,  6  Cow.  617;  Jackson  v.  Phipps,  12 
Johns.  421 :  Shep.  Touch.  57. 

The  court  instructed  the  jury  that  if  War- 
ren refused  to  accept  the  lease  with  Fleming, 
nnd  the  agent  of  plaintiff  told  W^arren  he 
should  not  be  bound  when  he  put  his  name  to 
the  lease  and  if  Warren  did  not  accept  the 
lease  with  Fleming,  then  Warren  would  not 
be  bound  by  the  lease.  We  submit  that  that 
part  of  the  charge  is  only  the  enunciation  of 
the  well-known  doctrine,  that  to  make  a  par- 
ty Uable  on  a  lease,  he  must  accept  it. 

Mr.  Justice  Btrons  delivered  the  opinion  of 
I  the  court: 

Were  this  case  before  us  on  a  motion  for  a 
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new  trial  we  mi^t  feel  constrained  to  send  it 
back  to  another  jury.  But  it  has  been  brought 
here  by  a  writ  of  error  and  we  can,  therefore, 
reverse  the  judgment  only  for  errors  of  law 
apparent  in  the  record. 

The  plaintiff's  claim  was  lor  rent  reserved 
by  a  written  lease;  and  the  defense  set  up 
was,  that  the  lease,  though  signed  by  the  les- 
sor and  by  the  defendant  with  another  person, 
had,  in  fact,  never  been  accepted  by  the  de- 
fendant nor  delivered  as  his  deed.  It  had 
been  arranged  that  he  and  George  Osgood 
would  take  a  demise  of  the  premises,  and  the 
defendant  had  signed  the  lease  in  expectation 
that  Osgood  would  also  sign  it,  as  joint  lessee 
with  him.  But,  Osgood  subsequently  declining, 
the  defendant  refused  to  accept  the  demise. 
It  was  then  proposed  that  William  Fleming 
should  take  the  lease,  and  with,  the  assent  of 
the  plaintiff's  agent  he  signed  the  contract 
already  signed  by  the  defendant. 

The  testimony  respectmg  the  circumstances 
attending  the  transaction  in  question  is  con- 
314*]  tradictory.  On  the  part  of  the  'de- 
fendant  it  is  that  he  refused  to  accept  the 
lease  without  having  Osgood  bound  with  him; 
that  the  plaintiff's  agent  agreed  to  take  Flem- 
ing in  his  and  Osgood's  place,  and  agreed  that 
when  Fleming  signed  tne  contract  he  would 
indorse  on  it  a  release  of  Warren,  saying  it 
would  avoid  the  necessity  of  sending  a  new 
lease  to  Wadsworth,  the  plaintiff,  for  his  sig- 
nature. On  the  other  hand,  the  plaintiff's 
Agent  denies  that  he  promised  to  relea-se  War- 
ren, and  states  that  ne  told  him  he  was  the 
only  man  he  looked  to  for  the  rent.  He  states 
further  that  the  defendant  brought  Fleming 
to  him,  thnt  both  signed  the  lease  and  a  du- 
plicate thereof,  and  that  the  duplicate  was 
delivered  to  Fleming  and  the  defendant.  The 
lease  is  dated  April  20,  1867,  and  on  the  du- 
plicate retained  by  the  plaintiff's  agent  there 
appears  an  assignment  of  all  his  interest  in 
the  lease  by  the  defendant  to  Fleming.  This 
assignment *is  dated  April  27,  1807,  but  it  was 
evidently  made  on  the  day  on  which  Fleming's 
signature  to  the  lease  was  made,  for  there  is 
no  evidence  that  the  duplicate  retained  by  the 
plaintiff's  agent  was  ever  seen  by  the  defend- 
ant after  Fleming  signed  it.  Coupling  this 
with  the  evidence  that  De  Koven,  the  plain- 
tiff's agent,  had  agreed  to  take  Fleming  in  the 
place  of  Osgood  and  Warren,  and  had  said 
that  signing  the  instrument  in  the  manner 
in  which  it  was  signed,  would  avoid  the  neces- 
sity of  sending  a  new  lease  to  Wadaworth,  the 
lessor,  for  his  signature;  coupling  it  also  with 
the  other  evidence  given  by  the  defendant 
himself,  that  he  did  not  accept  the  lease,  or 
deliver  the  deed,  we  think  it  was  a  question 
to  be  submitted  to  the  jury  whether  the  con- 
tract had  ever  been  consummated,  or.  in  other 
words,  whether  it  had  been  delivered  and  ac- 
cepted as  the  contract  of  the  defendant.  It 
was  not.  therefore,  erroneous  to  refuse  the 
instruction  prayed  for,  namely:  "that  the  jury 
upon  the  evidence  given,  should  find  the  issue 
for  the  pkintitl." 

The  other  prayer  of  the  plaintiff  for  instruc- 
tion \va<*  substantially  granted.  The  court, 
when  s'lonkinsr  of  the  alleged  promise  of  De 
Koven  to  reloipe  Warren  from  the  lease,  said 
it  was  a  verbal  promise  not  executed,  and  "if 
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such  was  the  agreement,  Warren  would  have 
to  look  to  De  Koven  for  a  •breach  [^315 
of  it,  and  would  have  no  defense  here."  And 
again  the  court  said :  "Tlie  mere  verbal  prom- 
ise of  De  Koven  to  release  Mr.  Warren  would 
not  be  a  good  defense  here,  I  think,  but  would 
leave  Warren  to  turn  over  on  De  Koven  for  a 
breach  of  promise." 

The  remaining  exceptions  taken  to  the 
charge  cannot  l^  sustained.  It  may  be  ad 
mitted,  as  claimed,  by  the  plaintiff  in  error, 
that  when  a  deed  has  been  delivered,  and  the 
delivery  has  been  accepted,  a  verbal  agree- 
ment between  the  parties,  made  at  the  time 
of  the  delivery,  or  previous  thereto,  that  one 
of  them  should  be  released  from  the  cove- 
nants contained  in  the  deed,  cannot  defeat  an 
action  at  law  brought  for  an  alleged  breach  of 
those  covenants;  but  the  charge  of  the  court 
was  in  harmony  with  this  doctrine.  It  may 
also  be  conceded  that  there  can  be  no  condi- 
tional delivery  of  a  deed  to  the  grantee,  or 
covenantee,  therein  named;  but  nothing  in  the 
charge  intimated  that  there  could  l^.  The 
question  submitted  to  the  jury  was,  whether 
there  had  been  any  acceptance  of  the  lease  by 
the  defendant.  This  was  equivalent  to  sub- 
mitting the  inquiry,  not  wnether  the  deed 
had  b^sn  delivered  on  condition  that  Warren 
should  be  released  afterward,  but  whether 
it  had  been  delivered  at  all  as  the  deed  of 
the  defendant.  That  such  a  submission  was 
proper,  in  view  of  the  evidence,  we  have  al- 
ready said. 

The  judgment  is  affirmed. 


JOHN  A.  PARKER,  Plff.  in  Err., 

HENRY  L.  LATEY. 

(See  8.  C.  12  Wall.  300.  301.) 

Jurisdiction  as  to  amount  must    appear,    or 

case  will  he  dismissed. 

That  the  matter  in  controversy  exceeds  two 
thousand  dollarR  must  appear  affirmatively,  to 
show  that  Jurisdiction  exists  In  this  court :  an<l 
where  It  does  not  so  api>ear,  the  writ  of  error  must 
be  dismissed. 

[No.    2U1.] 

Submit  fed  yov,  8.  J 871.  Decided  Nov.  13,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

On  motion  to  dismiss. 

Suit  in  ejectment  was  brought  in  the  court 
below,  by  the  plaintiff  in  error.  His  declara- 
tion averred  tnat  the  premises  were  "of  the 
value  of  five  hundred  dollars  and  over." 

The  case  is  further  stated  by  the  court. 

Messrs.  John  J.  Reddiok  and  Clinton 
Briggs  for  defendant  in  error. 

Mr.  J.  M.  Wooltcorth  for  plaintiff  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Ejectment  by  the  present  plaintiff,  to  recov- 
er possession  of  a  certain  tract  of  land  situate 
in  the  city  of  Omaha  in  the  state  of  Nebras- 
ka, described  as  set  forth  in  the  declar.ation. 
Verdict  and  judgment  were  for  the  defendant, 
and  the  plaintiff  sued  out  this  writ  of  error. 

jfOTR. — Th**  rrroiil  for  the  nurnonr  of  Ahf*iri**'f 
jurisdiction  in  the  Supreme  Court  of  the  Unifr'tt 
t^tatcs  of  a  irrit  of  en'or  to  a  itate  court— see  notes. 
63  L.  B.  A.  329.  4T1.  -^   —     -. 

70  U.   M. 
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Objection  is  made  by  the  defendant  that 
the  matter  in  controversy  does  not  exceed  $2,- 
000,  and  upon  an  examination  of  the  record 
the  objection  appears  to  be  well  founded. 
Enough  muRt  appear  to  show  affirmatively  that 
the  jurisdiction  exists,  and  as  it  does  not  in 
this  case,  the  lorit  of  error  must  he  diamiased. 


WILLIAM  T.  AVERY,  Plff.  in  Err., 

V. 

UNITED    STATES. 
(See  8.  C.  12  Wall.  804-307.) 

Failure  to  present  defense,  token  an  estoppel 
— tcrit  of  audita  querela,  when  not  allo%ced 
— not  against  the  United  States, 

No  one  can  be  relieved  against  a  jadgment,  how- 
evei'  uojiist  he  may  consider  It.  If  he  had  a  defense, 
and.  tbroui^h  his  own  fault,  failed  to  present  It. 

A  party  cannot  re-open  a  judgment  on  the  ground 
that  he  had  u  defense  which  he  did  not  present,  be-  • 
cause  Ignorant  of  It,  where  he  could  have  known  If 
he  had  used  reasonable  diligence  to  ascertain  It. 

The  writ  of  audita  qurrela  does  not  lie.  where  the 

Sarty  complaining  has  Lad  a  legal  opportunity  of 
efense  and  has  neglected  It. 
Audita'  querela  Id  a  regular  suit,  In  which   the 
parties  may  plead  and  take  Issue  on  the  merits,  and 
cannot,  therefore,  be  sued  against  the  United  States. 

[No.    170.] 
Argued  Oct.  25,  1871,  Decided  Nov.  IS,  1871, 

S  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Tennes- 
see. 

The  history  and  facts  of  the  case  are  fully 
statcHi   bj'   the   court. 

Messrs,  Albert  Pike  and  Robert  W,  John- 
son   for   plnintiff   in   error. 

Messrs.  B.  H.  Biiatow,  Solicitor  Oen.,  and 
O.  BL  HiUt  Asst,  Atty,  Oen,,  for  defendant  in 
error: 

It  nowhere  appears  in  the  record  that  the 
court  erred  in  overruling  the  motion.  There 
is  no  bill  of  exceptions  and  no  reasons  nre 
assi^ed  for  the  decision  of  the  court.  There 
is  nothing?,  therefore,  to  base  a  writ  of  error 
upon.  SlPvens  v.  Gladding,  19  How.  64,  15 
L.  ed.  56P. 

But  if  the  errors  assigned  by  the  plaintiff 
in  error  are  open  to  him,  the  motion  to  enter 
aatisfaction,  l>eing  addressed  to  the  discretion 
of  the  court,  is  not  a  final  judgment  within 
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the  meaning  of  the  22d  section  of  the  judi- 
ciary act  to  which  a  writ  of  error  will  lie. 

Boyle  ▼.  Zacharie,  6  Pet.  646;  Evans  v.  Cfee, 
14  Pet.  1;  Amis  v.  Smith,  16  Pet.  303;  ifc- 
Cargo  v.  Chapman,  20  How.  656  (61  U.  S. 
XV.  1021) ;  Brooks  v.  Hunt,  17  Johns.  484. 

The  writ  of  audita  querela  waa  properly  re- 
fused, because,  as  the  plaintiff  in  error  admits, 
audita  querela  will  not  lie  against  the  Crown. 

Bac.  Abr.,  Audita  Querela,  A;  Case  ▼.  Ter- 
rell  {ante,  134). 

If  a  judgment  recovered  by  the  government 
is  satisfied,  and  the  court  improperly  refuses 
to  enter  satisfaction  accordingly,  the  proper 
remedy  would  seem  to  be  by  application  for  a 
writ  of  mandamus. 

McLean,  J.,  in  McCargo  ▼.  Chapman,  20 
How.  567,  15  L.  ed.  1022. 

Mr.  Justice  Davit  delivered  the  opinion  of 
the  court: 

Avery,  by  petition  filed  in  May,  1869,  prayed 
the  circuit  court  for  the  district  of  west  Ten- 
nessee, to  stay  proceedings  on  the  execution, 
and  satisfv  the  judgment  which  the  United 
States  had  obtained  against  him  and  another 
person  in  the  same  court,  in  March,  1857,  on 
the  ground  that  the  United  States  had  received 
for  rent  of  real  estate  belonging  to  him,  a  sum 
larger  than  the  amount  of  the  judgment.  The 
petitioner  alleges  as  a  reason  why  he  did  not 
present  his  demand  as  a  set-off  on  the  trial  of 
the  cause,  that  he  did  not  know  at  the  time 
that  the  money  was  in  the  Treasury,  nor  did 
he  receive  knowledge  of  that  fact  or  evidence 
on  which  to  base  his  demand  until  shortly  be- 
fore presenting  his  petition. 

The  court,  without  any  formal  plendinsr«.  de- 
nied the  prayer  of  the '  petition,  and  also  re- 
fused to  grant  to  the  petitioner  the  writ  of 
audita  querela^  which  he  asked  for  on  the  facts 
and  statements  contained  in  the  petition. 

Conceding,  for  the  purposes  of  this  suit, 
that  the  order  of  the  circuit  court  in  the  prem- 
ises is  a  final  jud^nent,  within  the  meaning  of 
the  22d  section  of  the  judiciary  act.  to  review 
which  a  writ  of  error  will  lie,  did  the  court 
err  in  the  disposition  it  made  of  the  en  so? 

It  appears,  from  the  account  and  vouchers 
filed  with  the  petition,  that  the  Treasury 
agents  leased,  during  three  years  of  the  Rel)el- 
lion,  the  house  of  Avery  in  Memphis,  to  one 


Note. — Audita  querela,  its  nature;  when  tcill 
fie. 

The  writ  of  audita  querela  Is  a  Judicial  writ  di- 
rected to  the  court  where  the  record  is  and  founded 
on  It.  Poultnev  v.  Treasurer.  2r»  Vt.  lOS :  <ilcaaon 
V.  I»pck.  12  Vt.*.%rt.  3«  Am.  Pec.  ^29. 

It  Is  a  proceeding  to  prevent,  recall,  avoid  or  set 
aside  an  execution  founded  upon  matters  subse- 
iiuont  to  the  judgment,  which,  therefore,  the  party 
conM  not  niend.  Lonpwortb  v.  Screven.  2  Hill  (S. 
C.)  208.  27  .\m.  Dec.  381 :  Oleason  v.  Peck.  12  Vt. 
r»«,  :m  Am.  Dec.  329:  Thatcher  v.  Gammon.  12 
ManB.  270 ;  I.ovejoy  v.  Webber.  10  Mass.  101 :  Skll- 
llniii*  V.  Cooildge.  14  Mass.  48;  Corbett  v.  Barnes, 
Cro.  Car.  443. 

Tt  lien  where  defendant  paid  the  debt,  during  the 
pendencr  of  the  suit  and  plaintiff  afterwards  took 
judgment  (Lovejoy  v.  Webber.  10  Mass.  101  ;  4  Mod. 
14)  :  or  where  two  Judgments  have  been  rendered 
for  Rame  cause  of  action  and  one  has  been  paid 
<  Browne  v.  .Toy.  9  .lohns.  221)  :  or  to  vacate  Judtr- 
ment  .i^a'.nst  Infant  who  defended  without  gi»ard- 
lan  (Slarbird  v.  Moore.  21  Vt.  520)  ;  or  to  vacate  a 
Jud;rinpnt  again.st  a  lunatic  whose  guardian  had 
not  I>een  notlrtcd  (Lincoln  v.  Flint.  18  Vt.  247)  :  or 
In  favor  nf  a  trustee  under  trustee  process  to  vacate 
12  Wall.  U.  S.,  Book  20. 


a  void  execution  against  him.     Wilson  v.  Fleming, 
16  Vt.  649,  42  Am.  Dec.  531. 

A  party  discharged  under  the  Insolvent  laws, 
after  judgment,  may  be  relieved  by  this  writ.  Pet- 
tit  V.  Seaman.  2  Root.  178 ;  Baker  v.  Judges  of  TTl- 
Bter  Co.  4  .Tohns.  191. 

Audita  querela  Is  not  sustained  for  an  error  of  the 
court  (School  DIst.  v.  Rood.  27  Vt.  214  :  I^mson  v. 
Bradley.  42  Vt.  165)  :  nor  for  any  matter  which 
might  have  been  pleaded  In  the  original  acti  n. 
Stahiford  v.  Barry.  1  Alkens.  321.  15  Am.  Dec.  602. 

It  does  not  He  for  relief  from  a  judgment  on  un- 
authorized appearance  of  attornev  (Snn«»kli»^'r  v. 
Swift.  18  Vt.  214 :  Abbott  v.  Duttbn.  44  Vt.  651)  ; 
nor  where  writ  of  error  Is  proper  at  common  law. 
Shear  v.  Flint.  17  Vt.  497 ;  Little  v.  Cook.  1  Alkens, 
363,  15  Am.  Dec.  698. 

Kemedv  by  motion  may  now  be  obtained  In  most 
states  where  formerly  the  party  would  have  lM»en 
entitled  to  audita  querela.  Steele  v.  Boyd,  6  Leigh. 
.'»47.  20  Am.  Dec.  218;  Smock  v.  Dade.  5  Raiid. 
6.30.  16  Am,  Dec  780 ;  Cham1)ers  v.  Neaf.  13  Mon. 
256 :  Houston  v.  Neal,  2  Md.  305 :  Longworth  v. 
Screven.  2  Hill  (S.  C.)  208.  27  Am.  Dec.  381 :  Dun- 
lan  V.  nem*»nts.  18  Ala.  778 ;  McDonald  v.  Palvey, 
IR  Wis.  571 :  Kendall  t.  Hodglns,  7  Abb.  Pr.  300. 
1  Bosw.  659. 
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N.  H.  Ford,  and  received  from  him  monthly  a 
certain  specified  sum  for  its  occupation. 

This  lease  was  authorized,  if  tiie  owner  of 
the  property  was  voluntarily  aljsent  from   it 
and  en^ged  in  the  Rebellion;  and,  as  the  Fed- 
eral military  forces  during  the  term  of  the 
lease  occupied  Memphis,  it  is  fairly  to  be  in- 
ferred that  Avery  had  abandoned  his  house  un- 
der circumstances  which  warranted  the  officers 
of  the  government  in  taking  possession  of  it; 
and  the  presumption  is,  in  the  absence  of  an 
averment  in  the  petition  to  the  contrary,  that 
these  officers  discharged  their  duty,  and  paid 
into  the  Treasury  the  money  received  by  tnem 
for  the  rent  of  this  property  long  before  the 
suit  against   Avery   was   tried   in   the  circuit 
court.     If  so,  and' the  United  States,  on  this 
account,  was  indebted  to  Avery   (a  point  on 
which  we  express  no  opinion)   it  was  the  duty 
of  Avery  to  plead  this  indebtedness  by  way  of 
set-oiT  to  the  action  brought  against  him.     It 
is  a  familiar  principle  that  no  one  can  be  re- 
lieved against  a  judgment,  however  unjust  he 
may   consider    it,    if   he   had    a    defense    and, 
through   his  own   fault,   failed   to   present   it, 
Avery   is   in    this   predicament.      It   will   not 
avail  him  to  say  that  he  did  not  know,  when 
the  suit  was  tried  that  the  money  was  in  the 
Treasury,  for  it  was  his  business  to  have  in- 
formed himself  on  the  subject.    This  he  could 
easily  have  done,  by  communicating  with  the 
bureau  of  the  Treasury  Department  where  the 
aocoimts  of  the  leases  and  sales  of  abandoned 
property   were  kept,   and   this   inquiry   would 
nave    resulted    in    obtaining    evidence*  equally 
available   for   his   purpose  as   that  whicn   ac- 
companies his  petition.    It  would  lead  to  end- 
less embarrassments  in  the  administration  of 
justice,  if  a  party  were  permitted  to  re-open  a 
307*]  judgment  on  the  ground  that  he  had  *a 
defense  which  he  did  not  present  because  ig- 
norant of  it;  but  which,  the  court  can  see,  he 
could  have  known  if  he  had  used  reasonable 
diligence  to  ascertain  it.     It  is  impossible  to 
suppose  that  Avery,  on  his  return  to  Memphis 
after  the  war,  was  not  informed  of  the  state  of 
things  concerning  the  occupation  of  his  house 
during  his  absence,  and  yet  he  institutes  no  in- 
quiry on  the  subject,  and  when  subsequently 
sued  by  the  United  States  for  a  large  demand, 
allows  it  to  pass  inte  a  judgment  without  the 
assertion  of  any  claim  for  the  use  of  his  prop- 
erty.   Under  these  circumstances  he  cannot  be 
permitted  to  do,  two  years  after  the  rendition 
of  the  judgment,  what  he  should  have  done  on 
the  trial  of  the  cause. 

It  follows,  as  the  result  of  these  views,  that 
the  circuit  court  did  not  err  in  overruling  the 
motion  to  recall  the  execution  and  satisfy  the 
judgments 

Nor  did  it  err  in  refusing  the  writ  of  audita 
querela,  because  this  writ  does  not  lie,  where 
the  party  complaining  has  had  a  legal  opportu- 
nity of  defense  and  has  neglected  it.  Lovejoy 
V.  Wehher,  10  Mass  104;  Thatcher  v.  Oammony 
12  Mass.  270;  Bac.  Abr.  tit.  Audita  Querela; 
Whart.  Law  Lex.,  same  title. 

Besides,  audita  querela  is  a  regular  suit  in 
which  the  parties  may  plead  and  take  issue  on 
the  merits  {Brooke  v.  Hunt,  17  Johns.  484) 
and  cannot,  therefore,  be  sued  against  the 
United  States,  as  in  England  it  could  not 
against  the  Crown. 

The  judgment  of  the  Circuit  Court  %9  af- 
firmed, 
406 


GEORGE  ALisXANDER,  Appt^ 

V. 

JACINTO  RODRIGUEZ  et  ah 

(See  8.  C.  ''VUla  v.  RodrtQuez/'  12  Wall.  S23>842.) 

Bona  fide  purchaser,  tc/io  is  not — quitclaim 
deed — right  of  mortgagor  to  redeem  after 
deeding  to  mortgagee — mortgagee  is  trustee 
— full  value  paid  and  fairness  must  he  showti 
— promise  to  reconvey  valid — part  owner  nuiy 
redeem  his  portion — account. 

Persons  wbo  are  lessees  of  real  property,  with 
the  right  to  purchase  the  same  at  a  flxed  price,  are 
not  bona  tide  purcbuMers  without  notice  as  against 
an  unrecorded  mortgage. 

A  grantee  in  a  quitclaim  deed  cannot  defend  as 
a  bona  fide  purchaser  without  notice,  against  such 
mortgage. 

The  law  upon  the  subject  of  the  right  to  redeem 
whcrt*  the  mortgagor  has  conveved  to  the  mort- 
gagee the  e<iulty  of  redemption.  Is  similar  to  that 
which  govcrus  where  a  sale  bv  a  cestui  que  trust  to 
his  trustee  is  drawn  In  question. 

To  give  validity  to  a  sale  bv  a  mortgagor  to  a 
mortgagee.  It  must  be  shown  that  the  conduct  of 
the  mortgagee  was,  in  all  things,  fair  and  frank, 
and  that  he  paid  for  the  property  what  it  was 
worth. 

He  must  take  no  advantage  of  the  fears  or  pov- 
erty of  the  other  party ;  that  the  mortgagor  know- 
ingly surrendered  and  never  intended  to  reclaim  is 
of  no  consequence,  if  there  is  vice  in  the  transac- 
tion. 

Where  the  mortgagee  assured  the  mortgagor  be- 
fore and  after  the  conveyance,  that  If  he  could  sell 
so  as  to  repay  him  the  money  secured  by  the  mort- 
gage, he  would  return  the  surplus  money,  or  if  he 
could  sell  a  portion  sufficient  to  reimburse  him, 
he  would  return  the  unsold  portion,  he  cannot  re> 
pudlate  such  assuranceB  upon  which  his  grantors 
were  drawn  in  to  convey. 

One  who  holds  a  portion  of  the  title  by  deed 
from  a  part  of  the  mortgagors  Is  clothed  witli 
their  rights,  and  is  entitled  to  redeem  such  portion 
upon  paying  a  proper  proportion  of  the  mortgage 
debt  and  interest 

In  decreeing  the  jimount  dne,  the  rents,  issues 
and  profits,  and  improvements  made  upon  the  prem- 
ises must  also  be  taken  Into  the  account. 

[No.  168.] 
Submitted  Deo.  16, 1870.  Decided  Nov.  IS,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.   M.   Blair,   P.   A.  Dick,   and 
Irvine,  for  appellant: 

From  the  facts  stated  by  Rodriguez,  we 
that  he  moved,  first,  that  what  he  demanded 
was  an  absolute  deed;  that  the  family  yielded 
to  him  on  the  first  interview.  He  says  that  he 
did  not  want  any  more  security;  he  already 
had  a  mortgage.  '*I  wanted  the  ownership.^ 
The  consideration  he  gave  was  a  mortgage  del>t 
on  three  seventiis  of  the  land,  and  got  a  fvklX 
title  to  seven  sevenths.  Had  a  stranger  ow^ned 
the  land,  he  coiv|d  have  had  no  such  bari^arn 
with  him.  The  debt  was  worthless  aside  from 
the  mortgage.  He  told  the  family  that,  ud1< 
they  conveyed  him  the  property  for  the 
gage  debt,  he  would  sell  at  public  sale. 

They  had  no  opportunity  to  sell,  no    t^ime 
given.    He  said,  "Now  is  the  time  if  yc 


given,     ue  saia,  "imow  is  me  uirae  ii  you 
disposed  to  sign,  or  say  you  do  not  want  it.** 
At  that  time  the  family  were  unusually    d.i»- 

Xonc — Parol  evidence  admissible  to  prove  a 
deed  absolute  a  mortfjaqe.  Action  to  have  drt-ej  gf^. 
dared  a  nmrtftaf/e.  Where  a  deed  is  ahsolHt0>^  l»wt 
is  as  between  the  parties  a  mortgage,  bona  1ld<*  f^ssr^ 
chaser  protected;  but  purchaser  with  notice  iitond* 
in  place  of  equitable  mortgager — see  note  ta  Oon- 
way  V.  Alexsnder.  8  L  ed.  IT.  8.  321  :  and  note  to 
Hughes  V.  Edwards.  6  L.  ed.  U.  8.  142.  __ 
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tressed.  They  were  ignorant  laborerb.  Their 
stock  had  died  of  the  famine,  resulting  from 
the  drought  of  the  winter  of  1863-4,  and  they 
had  no  property  whatever.  They  could  make 
sale  to  no  one  else.  Their  motive  for  selling  to 
him  was  gratitude.  "They  said  they  preferred 
that  I  should  he  the  owner,  because  I  was  the 
one  who  had  saved  them  on  a  former  occasion, 
when  they  were  about  to  lose  the  ranch  on  an- 
other mortgage."  To  this  he  replied:  "If  you 
are  all  agreed  to  conve;^  to  me  your  rights,  I 
will  accept  vour  proposition  with  great  pleas- 
ure and  will  take  no  steps  to  sell  the  ranch." 
"They  told  me  they  did  it  with  great  pleasure. 
Then  I  asked:  Will  Antonio  also  give  me,  out 
of  gratitude,  his  one  seventh,  amounting  to 
oearly  3,000  acres?  Although  he  was  only 
twenty  years  of  age,  he  answered  that  he  would ; 
and  he  kept  his  word  and  gave  me  the  land  in 
February,  1865,  as  a  free  gift,,  and  because  he 
had  been  benefited  by  the  use  of  these  moneys. 
aa  well  as  the  rest  of  the  family.'  To  Antonio  I 
said :    *It  is  very  well,  I  trust  to  thee.*  *' 

A  stronger  case  could  not  be  presented,  to 
show  want  of  fairness  and  equality  in  a  bar- 
ffain.  He  forced  the  family  to  an  immediate 
decision,  under  a  threat  of  selling  under  his 
mortgage,  and  they  yielded.  He  is  compelled, 
however,  to  assign  other  motives  than  fear  to 
those  who  made  a  gift,  and  he  shows  that  ibey 
were  grateful  for  money  that  he  had  lent  to  his 
impoverished  sister,  on  hard  and  grinding 
tenns.  They  owed  no  gratitude  to  him  for 
money  which  he  shows  that  he  had  been  mak- 
ing the  most  enormous  profit  on  from  Dec.  4, 
1800,  to  Apr.  29,  1864.  He  had  never  done 
anything  for  this  poor  family.  They  had  been 
at  his  mercy,  and  he  spared  them  not ;  and  after 
having  gotten  an  immense  profit  out  of  his 
money,  he  resorts  to  this  scheme  to  get  a  double 
growthofprofits  by  taking  their  land  from  thcin. 

There  was  not  only  this  pecuniary  loss  to  the 
family,  but  they  gave  up  their  home,  where 
the  family  had  always  lived  and  held  together, 
in  their  poverty  and  distress. 

A  more  hard-hearted,  unjust  and  destructive 
€ase  of  oppression  could  not  be  presented  to  the 
consideration  of  a  court  of  equity. 

"The  mortgagee  may  contract  subsequently 
to  the  mortgage,  for  the  purchase  of  the  equity 
of  redemption  on  fair  terms,  and  yet  no  agree- 
ment for  a  beneficial  interest  out  of  the  mort- 
gaged premises,  while  the  mortgage  continues, 
is  permitted  to  stand,  if  impeached  within  a 
reasonable  time.  The  reason  is  that  the  mort- 
gagee, from  his  situation,  wields  a  very  influ- 
ential motive,  and  has  great  advantage  over  the 
mortgagor  in  such  a  transaction."  4  Kent.  143. 

"Contracts  made  with  the  mortgagor  to  less- 
en, embarrass,  or  restrain  the  right  of  redemp- 
tion are  regarded  with  jealousy,  and  generally 
set  aside  as  dangerous  agreements,  founded  in 
unconscientious  advantages  assumed  over  the 
necessities  of  the  mortgagor."    4  Kent,  159. 

"Whether  a  deed  is  U)  be  regarded  ns  a  mort- 
gage or  an  absolute  conveyance,  depends  on  the 
circumstances  under  which  it  is  made,  and  the 
relations  subsisting  between  the  parties,  and 
not  excluisively  or  even  chiefly  upon  their  agree- 
ment." 

3  Lead.  Caa.  Eq.  625;  Morris  v.  Nixcm,  1 
How.  118. 

"Hence,  the  nature  of  these  circumstances 
12  Wall. 


and  relations  may  be  shown  by  parol  evidence, 
not  for  the  purpose  of  contradicting  the  deed, 
but  of  raising  an  equity  paramount  to  its 
terms."    1  How.  625. 

This  rule  "is  independent  of  the  agreement 
of  the  parties,  and  rests  on  considerations  of 
public  policy,  which  are  paramount  to  the  in- 
tention of  tne  parties,  and,  consequently,  to  the 
form  or  means  which  they  adopt.'^    1  How.  633. 

It  is  not  necessary  that  there  should  be  mis- 
take or  fraud;  it  is  enou|[h  that  the  real  cir- 
cumstances of  the  transaction  do  not  appear  on 
the  face  of  the  instrument,  and  are  sucn  as  to 
render  it  legally  void."    1  How.  633. 

"Whether,  therefore,  a  deed  shall  be  construed 
as  a  mortgage,  depends  not  so  much  on  wheth- 
er the  parties  mean  to  make  a  mortgage; 
.  .  .  as  on  whether  the  nature  of  the  trans- 
action was  such  as  to  leave  free  scope  for  in- 
tention, and  to  authorize  or  permit  an  absolute, 
instead  of  a  defeasible  conveyance."  1  How. 
633. 

"When,  therefore,  from  great  inadequacy  of 
price;  from  admission  in  the  answer;  from 
proof  that  an  absolute  has  been  substituted  for 
a  defeasible  conveyance — fraudulently,  or  by 
taking  an  imdue  advantage  of  the  necessities  of 
the  debtor,  it  distinctly  appears  that  a  deed  is 
or  should  be  viewed  as  a  security  for  debt,  an 
equity  of  redemption  will  arise  in  favor  of  the 
grantor,  by  construction  of  law,  and  without 
reference  to  the  agreement  of  the  parties  as  set 
forth  in  the  deed,  or  extrinsic  to  it."  1  How. 
630. 

"A  similar  wish  to  protect  the  mortgagor 
against  undue  influence,  has  led  to  the  rule, 
that  where  a  mortgage  has  once  been  made, 
and  the  relation  of  debtor  and  creditor  has  been 
created,  subsequent  transfers  of  property  on  ac- 
count of  debt  are  to  be  regarded  prima  facie 
as  securities. 

1  How.  644;  Wakeman  v.  Hazleton,  3  Barb. 
Ch.  148 ;  Parsoiis  v.  Mumford,  3  Barb.  Ch.  152. 

"To  insist  on  what  was  really  a  mortgage,  aa 
a  sale,  is,  in  equity,  fraud." 

Bahcock  y.  Wyman,  19  How.  289,  15  L.  ed. 
644;  citing  Russell  v.  Southard,  12  How.  154; 
Morris  v.  Nixon,  1  How.  126. 

In  Morris  v.  Nixon  a  bill  was  filed  in  1836, 
to  set  aside  an  absolute  deed  made  in  1822,  on 
the  ground  that  in  equity  it  shojuld  be  held  to 
be  a  mortgage. 

The  principles  on  which  this  case  was  de- 
cided are: 

That  where  confidential  relations  exist  be- 
tween a  debtor  and  a  creditor  and  a  convey- 
ance is  made  by  the  debtor  to  the  creditor,  it 
will  be  treated  as  a  mortgage,  if  the  consider- 
ation of  the  deed  is  the  debt;  and  this  is  the 
construction,  in  equity,  of  such  a  transaction. 
But  the  creditor  may,  by  affirmative  proof,  re- 
but this  presumptive  case,  by  showing  that  ac- 
tual negotiations  for  a  sale  tOok  place,  and  a 
valid  and  fair  sale,  for  adequate  or  reasonable 
price,  was  made,  and  that  no  advantage  was 
taken  of  the  needy  circumstances  of  the  debtor. 

Decree  below  reversed. 

In  Russell  v.  Southard,  12  How.  139,  Rus- 
sell made  an  absolute  deed  to  Southard,  dated 
Sept.  24,  1827,  and  at  the  same  time  a  writing 
was  executed,  stating  the  fact  of  the  convey- 
ance, the  consideration  and  agreement  by  South- 
ard to  re-sell,  on  a  day  named,  which  was  px- 
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prossed  to  be  conditional  and  without  consid- 
eration. On  the  writings  the  court  says,  the 
c-i.se  was  against  the  plaintiflT.  Russell,  who 
clHiuieti  tlie  right  to  redeem.  "The  deed  and 
memorandum  certainly  import  a  sale:  the  Ques- 
tion is,  if  their  form  and  terms  were  not  aaopt- 
<Hi  to  vail  a  transaction  differing  in  reality  from 
the  appearance  it  assumed." 

The  court  says:  "The  deed  will  be  con- 
strued, in  equity,  to  be  a  mortgage,"  on  proof 
of  fraud  or  mistake,  or  some  vice  in  the  con- 
sideration. But  the  inquiry  still  remains:  What 
amounts  to  an  allegation  of  fraud,  or  of  some 
vice  in  the  consideration?  It  is  the  doctrine  of 
this  court,  that  when  it  is  alleged  and  proved 
that  a  loan  on  security  was  really  intended,  and 
the  defendant  sets  up  the  loan  as  a  payment  of 
the  purchase  money,  and  the  conveyance  as  a 
sale,  both  fraud  and  a  vice  in  the  consideration 
are  sufticiently  averred  and  proved  to  require  a 
court  of  equity  to  hold  the  transaction  to  be  a 
mortgage." 

Next,  as  to  the  written  memorandum.  **It 
is  true.  Russell  must  have  given  his  consent  to 
this  form  of  the  memorandum;  but  the  dis- 
tress for  money  under  which  he  then  was, 
places  him  in  the  same  condition  as  other  bor- 
rowers, in  numerous  cases  reported  in  the 
books,  who  have  submitted  to  the  dictation  of 
the  lender,  under  the  pressure  of  their  wants; 
and  a  court  of  equity  does  not  connider  a  con- 
sent, thus  obtained,  to  be  sufhcient  to  fix  the 
rights  of  the  parties." 

In  Mhrrtn-  V.  Smith,  9  How.  55.  it  was  held 
that  a  release  was  void  in  equity,  because  exe- 
cuted hastily  and  without  full  knowledge  of 
legal  rights,  and  under  depressed  spirits. 

See,  also,  Clark  v.  Henry,  2  Cow.  324.  7 
Johns.  Ch.  40:  Wharf  v.  HoueU,  5  Binn.  499, 
by  Tilghman,  Ch.  J. 

Dee<T  held  a  mortgage,  where  no  obli^tion 
was  given  for  the  money.  "The  intention  of 
the  parties  is  to  be  discovered,  not  only  from 
the  writings  but  from  extraneous  circum- 
stances. The  value  of  the  property  is  an  im- 
portant consideration,  and  so  are  the  acts  and 
declarations  of  the  parties." 

In  HaUcit  v.  Collins,  10  How.  174,  where  a 
part  owner  of  land  obtained  a  release  from  the 
neirs  of  his  co-tenant,  who  were  poor,  igno- 
rant and  just  come  of  age.  for  inadequate  con- 
sideration, it  was  held  void.  See,  the  subject  of 
undue  intluence  treated  at  large,  in  3  Lead. 
Cas.  in  Eq.  101.  134,  139,  140,  141. 

In  Strong  v.  Strirart^  4  Johns.  Ch.  107.  there 
was  an  absolute  dt'ed,  and  on  bill  to  redeem  as 
a  mortgage,  the  defendant  denied  the  mortjiage. 
set  up  his  absolute  deed,  but  in  his  answer 
"admitted  that,  after  the  assignment  was  ex- 
ecuted, he  gave  the  giantor,  at  his  r<»queHt. 
time  to  return  the  money  and  take  back  the 
assignment." 

The  case  rested  on  parol  proof  of  a  loan  and 
the  admissions  in  the  answer. 

The  court  decided,  first,  that  parol  proof 
makes  out  the  case:  and  then  added:  "In  this 
case,  the  admissions  in  the  answer  were  suffi- 
cient to  presume  a  mortgage  against  the  abso- 
lute terms  of  the  mortgage." 

In  Holmes  v.  firant,  8  Paige,  245.  Holmes 
was  in  debt  to  Grant  for  $4,277.  for  which  his 
notes  were  given,  and  Sept.  8,  1820,  an  absolute 
deed  was  made  for  the  land  in  question,  in 
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consideration  of  the  same,  and  a  writing  given 
back,  that  the  grantor  might  have  all  over  said 
amount  the  land  would  sell  for  within  a  year. 
Held,  a  mortgage,  on  the  ground  that  it'  was 
given  for  a  precedent  debt,  with  right  to  re- 
deem. 

This  decree  was  reversed: 

(1)  Because  there  was  full  value  paid  for  the 
land;  (2)  it  was  shown  that  the  creditor  did 
not  wish  to  take  the  land  for  his  debt. 

The  Chancellor  says:  "I  have  looked  into 
the  evidence  of  the  value  of  the  farm  at  that 
time,  for  the  purpose  of  seeing  whether  the 
amount  paid  for  this  conveyance  was  material- 
ly less  than  the  cash  value  of  the  land." 

Story,  Eq.  S  33.  speaking  of  conveyance  by 
parties  between  whom  peculiar  relations  exi-*t, 
says:  "But  the  burden  of  establishing  its  per- 
fect fairness,  adequacy  and  equity  is  thrown 
upon  the  grantee." 

If  no  such  proof  is  established,  courts  of 
equitv  treat  the  ease  as  one  of  constructive 
fraud.     Story,  Kq.  §§  311.  314. 

It  is  a  rule  in  equity,  that  so  long  as  a  per- 
son has  an  interest  by  an  executory  contract,  he 
must  take  subject  to  all  the  equities  which  at- 
tach upon  the  title  of  his  bargainer. 

\ace  V.  Boyer,  30  Pa.  110,  says:  "So  long 
as  a  contract  remains  executoiy,  any  ground  of 
invalidity  may  be  urged  against  it." 

2  I^ad.  Cas.  Eq.  1)0,  states  the  rule  thus: 
"The  rule  that  a  bona  fide  purchaser  without 
notice  is  protected  in  equity'  against  a  prior 
equitable  right,  applies  only  to  purchasers  of 
the  legal  title." 

2  Lead  Cas.  Eq.  72;  Boone  v.  Chiles,  10  Pet. 
177;  Vattier  v.  Hinde,  7  Pet.  271. 

It  is  the  settle<l  doctrine  of  this  court,  that 
one  who  acquires  title  by  quitclaim  deed,  can- 
not be  regarded  as  a  bona  fide  purchaser  with- 
out notice.  In  such  cases,  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the 
grantee  takes  only  what  the  grantor  could  law- 
fully convey. 

^iay  v.  he  Claire,  ante,  50;  Oliver  v.  Piatt, 
3  How.  .363. 

The  Steeles  had  full  notice  of  the  nature  of 
Rodriguez'  title,  for  the  deed  recited  the  consid- 
eration thus:  that  three  only  of  the  children 
were  indebted  on  the  mortgage;  also  that  five 
of  the  children  were  indebted  for  the  taxes  ad- 
vanced :  and  stated  that  the  consideration  of  the 
deed  was  said  sums  of  money;  thus  revealinjj 
the  fact  that  JosC»  and  Ramona  conveyed  only 
for  their  proportion  of  taxes.  Here  was  full 
proof  that  no  bargain  was  made  by  the  parties 
in  proportion  to  the  value  of  the  interest  sold. 

The  deeds  showed  that  the  family  supposed 
they  were  conveying  13,000  acres,  when  the 
Steeles  knew  it  was  over  20,000  acres. 

Messrs.  W,  W,  Cope,  R,  J.  Brent,  and  T.  T. 
Crittenden,  for  appellees: 

Jacinto  Rodriguez,  invested  with  title,  as- 
sumed the  general  control  of  the  property,  pai<l 
the  taxes,  and  executed  to  the  defendants,  Kd- 
gar  W.  Steele,  Issac  C.  Steele,  and  Rennsolaor 
E.  Steele,  the  indenture  of  lease,  by  which  ho 
demised  and  leased  the  said  premises  to  tlicni 
for  the  term  of  five  years,  at  the  annual  rent  of 
$1,000.  The  contract  also  contained  covennii*< 
on  the  part  of  the  lessees,  for  the  pa\Tnent  of 
rent  and  the  erection  of  certain  improvements: 
and  on  the  iwrt  of  the  lessor,  for  the  convev- 
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nnee  of  the  title  in  fee  at  the  expiration  of  the 
term,  upon  the  payment  of  a  specific  sum.  These 
covenants  were  binding  in  law. 

Laffan  y.  Naglee,  9  Cal.  662;  De  Rutie  ▼. 
Muldrow,  16  Cal.  505;  Willard  v.  Tayloe,  8 
Wall.  557,  19  L.  ed.  501. 

According  to  the  law  of  California,  a  deed 
absolute  in  form,  though  intended  as  a  security, 
passes  the  legal  title,  as  evidenced  by  the  re- 
pent decisions  of  the  supreme  court  in  Hughea 
f.  Davi$,  40  Cal.  117,  and  Eapinosa  v.  Gregory , 
40  Cal.  58,  overruling  Jackson  v.  Lodge^  36  Cal. 
28.  But  in  making  the  deed  of  Apr.  29,  1864, 
it  was  not  only  intended  to  pass  the  legal  title, 
but  to  do  so  in  order  that  Rodriguez  might 
have  the  power  to  sell  and  convey.  It  was  in- 
tended as  an  absolute  deed,  and  this  intention 
clear ly  appears  in  the  evidence  of  Jacinto  Rod- 
riguez, and  is  admitted  in  that  of  the  widow, 
Rafaela  Rodriguez  de  Villavicenia,  who  seems 
to  have  taken  n  leading  part  in  the  nej^otiations 
between  the  Villavicencias  and  Rodriguez.  She 
admits  that  it  was  their  intention,  in  executing 
the  deed,  to  empower  Rodriguez  to  sell  a  leogue 
or  two  of  the  land.  This  admission  was  most 
reluctantly  made,  under  the  pressure  of  cross- 
examination,  and  contradicts  ever^'thing  of  im- 
portance to  which  she  had  previously  sworn, 
if  such  was  really  the  truth,  the  instrument  of 
Apr.  29,  1864,  would  constitute  a  trust,  not  a 
mortgage,  with  the  right  in  the  trustee  to  sell 
or  contract  to  sell,  and  thereby  conclusively 
bind  his  grantees. 

Qreen  v.  Butler,  26  Cal.  604;  Moore  v.  Bt«r- 
net,  11  Ohio,  340;  Bay  ley  ▼.  Oreenleaf,  7 
Wheat  54 ;  38  Cal.  586. 

As  to  the  sufficiency  of  evidence  to  oonvert 
%  deed  absolute  on  its  face  into  a  mortgage,  see 
Cook  v.  Qudger,  2  Jones,  £q.  172;  Bryan  ▼. 
Cotcart,  21  Ala,,  92,  13  Ala.  246;  Franklin  v. 
Boberis,  2  Ired.  Eq.  560;  Henley  ▼.  Hotaling, 
41  Cal.  22. 

The  appellant  Is  estopped  by  the  recitals  in 
the  deed  of  Apr.  29,  1864. 

It  is  true  tnat  a  deed,  absolute  in  form,  may 
be  proved  by  parol  to  be  in  fact  a  mortgage. 
Such  proof  does  not  contradict  the  deed.  A 
mortgage  is  in  form  a  deed  with  a  defeasance. 
This  defeasance  is  usually  embodied  in  the 
mortgage,  but  it  may  be  on  a  separate  piece  of 
paper  or  lie  in  parol.  In  neither  case  does  it 
contradict  the  deed.  Defeasance,  established 
by  parol,  is  as  consistent  with  the  granting 
part  of  the  deed,  as  if  contained  in  the  instru- 
ment. But  here  any  parol  defeasance  contra- 
dicts the  recitals  of  the  deed. 

Pierce  v.  Robinson,  13  Cal.  126;  3  Washb. 
Real  Prop.  03,  308;  4  Kent.  Com.  261,  n.; 
Jackson  v.  Parkhurst,  9  Wend.  209:  Carver  v. 
Jackson,  4  Pet.  83;  Bingham  v.  Thompson,  4 
Nev.  224;  Stceet  v.  Mitchell  16  Wis.  662;  see 
Lloyd  V.  Burgess,  4  Gill.  102. 

When,  however,  an  attempt  is  made  to  con- 
vert an  absolute  deed  into  a  mortgage  or  other 
defeasible  conveyance,  not  by  proof  that  the 
consideration  was  a  loan,  or  of  other  paramount 
and  controlling  facts  and  circumstances,  but  by 
varying  the  der<V  or  engrafting  an  agreement 
upon  it  inconsistent  with  its  terms,  the  prin- 
ciples which  have  been  stated  cease  to  be  ap- 
plicable, and  the  case  will  fall  within  the  pro- 1 
visions  of  the  statute  of  frauds  and  the  well- 1 
established  rule  of  evidence,  which  renders 
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written  instruments  conclusive  of  the  intention 
of  those  who  execute  them. 

IS  torch  v.  Carr,  28  Pa.  135;  Brothers  v.  Bar- 
rill,  2  Jones,  £q.  200 ;  (JHsson  v.  Hill,  2  Jones, 
256;  Coo^  v.  Gudgcr,  2  Jones,  172. 

In  the  language  of  the  court  in  Brothers  ▼. 
Harrill,  there  must  be  facts  dehors  the  deed, 
to  render  a  deed  or  other  indefeasible  transfer 
defeasible,  inconsistent  with  the  idea  of  its  be- 
ing an  absolute  conveyance,  and  suflicient  to 
show  that  it  is  in  fact  a  security,  and  not  a  pur- 
chase. 

Even  where  there  is  an  agreement  to  recon- 
vey,  it  is  not  an  absolute  rule  that  the  covenant 
to  reconvey  shall  be  regarded,  either  in  law  or 
equity,  as  a  defeasance.  The  covenant  to  recon- 
vey, it  is  true,  mav  be  one  fact,  taken  in  connec- 
tion with  other  facts  going  to  show  that  the 
parties  really  intended  the  deed  to  operate  as  a 
mortgage;  but  standing  alone,  it  is  not  suffi- 
cient to  work  that  result. 

Henley  \,  llotaUng,  41  Cal.  22:  Uolmes  v. 
Gron^  8  Paige,  243 ;  Mason  v.  Moody,  26  Miss. 
184;  12  Johns.  411;  10  Ves.  412;  2  Mass.  294. 

The  deed  of  Apr.  29,  1864,  was  executed  in 
payment  of  a  debt.  The  consideration  ex- 
pressed is  the  dischnrgc  of  the  grantees  from  all 
indebtedness^  and  the  canct^lation  of  the  mort- 
gage then  held  by  the  grantees.  The  mortgage, 
which  secured  the  greater  part  of  this  indebted- 
ness, was  immediately  dipcnarged  on  the  records 
of  the  county  of  San  Louis  Obispo.  This  be- 
ing done,  no  debt  existed,  and  where  there  is 
no  debt«  there  can  be  no  mortgage. 

3  Lead.  Cas.  Eq.  635;  2  Washb.  Real.  Prop. 
47;  Robinson  v.  Cropsy,  6  Paige,  480:  Ilohnes 
V.  Grant,  8  Paige,  257;  Conway  v.  Alexander,  7 
Cranch,  237. 

If  the  absolute  deed  was  intended  as  a  mort- 
gage, what  was  the  necessity  for  canceling  the 
already  existing  mortgage? 

The  contract  with  the  Steeles  was  virtually  a 
sale  and,  as  such,  a  conclusive  execution  of  the 
power  to  sell  vested  in  Rodriguez,  even  by  the 
parol  agreement  set  up  in  the  evidence. 

This  covenant  is  based  on  a  sufficient  consid- 
eration, and  will  be  specifically  decreed  in 
equity,  notwithstanding  it  is  optional  with  the 
lessees  whether  they  will  purchase;  all  such 
coi^enants  run  with  the  real  estate,  and  are  to 
be  specifically  decreed,  and  are  not  liable  to  the 
objection  of  want  of  mutuality. 

Piggot  V.  Mason,  1  Paige,  412;  Van  Horn  v. 
Grain,  1  Paige,  455;  Trant  v.  Dicyer,  1  Dow  k 
CI.  125.  2  Bligh  (N.  S.),  11;  Willard  v.  Tayloe, 
8  Wall.  557,  19  L.  ed.  501. 

Even  in  cases  where  the  renewal  depended  on 
no  covenant  of  the  lessors,  but  merely  their 
practice,  it  was  held  that  this  imperfect  right 
of  renewal  was  vendible,  as  an  inchoate  inter- 
est. 

Phyie  V.  Warden,  5  Paige,  208,  2  Edw.  47. 

Even  if  the  agreement  with  the  Steeles  had 
been  by  parol,  yet  their  entry  upon  and  im- 
provement of  the  land  would  be  part  perform- 
ance, entitling  them  to  a  specific  execution  of 
the  agreement. 

Haines  v.  Haines,  6  Md.  443;  A'in<7  v.  Thomp- 
son, 9  Pet.  218;  10  Cal.  157;  19  Cal.  461,  and 
cases  cited. 

The  grantors  of  Rodriguez  were  informed  of 
the  terms  of  the  contract  with  the  Steeles  before 
its  execution.    They  made  no  protest,  but,  on 
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the  contrary,  acquiesced  in  the  bargain.  They 
assisted  in  erectins  the  stipulated  improvements 
upon  the  land.  They  attended  the  cattle,  and 
even  became  the  tenants  of  the  Steeles.  Under 
such  circumstances,  are  they  not  estopped  from 
denying  the  validity  of  the  contract? 

Davis  Y.  Davis,  20  Cal.  30 :  Bowman  v.  Cud- 
worth,  31  Cal.  152;  Qodeffroy  v.  Caldwell  2 
Cal.  492 ;  Downer  v.  Ford,  16  Cal.  347 ;  Bogga 
V.  Merced  Min,  Co,  14  Cal.  367;  McQarrity  v. 
Islington,  12  Cal.  431 ;  Ferris  v.  Coovcr,  10 
Cal.  631 ;  Carpentier  v.  Thirston,  24  Cal.  281, 
S'fons  V.  Barker,  6  Johns.  Ch.  168;  1  Story, 
Eq.  IS  384,  387,  888,  389;  Dann  v.  Spurrier,  7 
Ves.  236. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree  of 
the  circuit  court  of  the  United  States  for  the 
district  of  California.  The  appellant  was  the 
complainant  in  the  court  below.  The  decree 
was  against  him. 

He  seeks  to  redeem  the  premises  in  contro- 
versy according  to  the  prayer  of  his  bill.  The 
defendant,  Rodriguez,  claims  an  indefeasible  es- 
tate in  them  as  regards  the  complainant  and 
those  from  whom  he  derives  title.  The  other  de- 
fendants claim  under  a  contract  of  purchase 
made  with  Rodriguez.  The  validity  of  the  com- 
plainant's title,  if  his  grantor  had  anything  to 
convey,  is  not  questioned.  Nor  is  the  original  ti- 
tle of  his  grantor  and  of  those  who  conveyed  to 
him  denied.  But  the  defendants  insist  that  the 
title  of  all  those  parties  wns  vested  absolutely 
in  Rodriguez  by  deeds  duly  made  and  recorded 
before  the  conveyances  to  the  complainant  and 
his  grantor  were  executed.  The  complainant 
insists  that  Rodriguez,  after,  as  before,  the  legal 
title  was  convey^  to  him,  held  the  premises 
only  as  security  for  a  debt.  This  is  the  hinge 
of  the  controversy  between  the  parties. 
337*  J  •The  entire  tract,  of  which  the  prem- 
ises in  controversy  form  a  part,  was  conveyed 
by  Jos^  Maria  Villavicencia  on  the  13th  of 
April,  1852,  to  his  seven  children.  He  died  in 
1853.  The  widow  and  five  of  the  children,  con- 
veyed to  Fulgencio,  also  one  of  the  children,  on 
the  16th  of  December,  1867.  On  the  26th  of 
the  same  month  Fulgencio  conveyed  to  the  com- 
plainant. By  virtue  of  this  conveyance  he 
claims  six  sevenths  of  the  tract.  That  propor- 
tion is  his,  if  his  title  be  valid. 

The  widow  is  the  sister  of  the  defendant,  Rod- 
riguez. On  the  4th  of  December,  1860,  she  and 
three  of  the  children,  the  other  four  being  un- 
der age,  executed  to  Rodriguez,  for  money  then 
borrowed,  a  note  for  $4,000,  payable  a  year  from 
date,  and  bearing  interest  at  the  rate  of  two  per 
o»it  a  month,  payable  at  the  end  of  each  six 
months  thereafter;  the  interest,  "if  not  so  paid, 
to  be  added  to  the  principal  and  draw  interest 
at  the  same  rate,  compounding  in  the  same  man- 
ner." A  mortgage  upon  the  entire  tract  was 
given  at  the  same  time  by  the  makers  of  the 
note  to  secure  its  pajrment.  The  mortgage  con- 
tained a  provision  that  in  default  of  the  pay- 
ment of  the  interest  as  stipulated,  the  principal 
should  become  due  and  payable  at  the  option  of 
the  mortgagee,  and  that  the  mortgage  might 
thereupon  Ih»  foreclosed,  and  the  premises  sold 
to  satisfy  the  mortgage  debt,  and  that  out  of 
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the  proceeds  of  the  sale  the  mortgagee  should 
he  authorized  to  retain,  besides  his  debt  and 
costs,  a  counsel  fee  of  five  per  cent  upon  the 
amount  foimd  to  be  due.  The  mortgage  coti- 
tained  a  further  provision  that  the  mortgagee 
might  pay  all  taxes  and  encumbrances  on  th.? 
property,  and  that  the  amount  of  such  advances 
should  be  secured  by  the  mortgage,  and  should 
also  bear  interest  at  the  rate  of  two  per  cent 
per  month.  Rodriguez  subsequently  paid  $1,- 
172,  to  redeem  the  property  from  a  sale  for 
taxes.  On  the  29th  of  April,  1864,  the  widow 
and  five  of  the  children  conveyed  to  him  by  a 
deed  absolute  in  form.  It  is  recited  in  the  deed 
that  the  debt  secured  by  the  mortgage  then 
amounted  to  about  $10,000.  On  the  17th  of 
February,  1865,  one  of  the  children,  who  was  a 
minor  when  this  *deed  was  executed,  and  [*338 
hence  had  not  joined  in  it,  also  conveyed  to 
Rodriguez.  Nothing  was  paid  to  the  grantor. 
On  the  20th  of  May,  1865,  the  other  and  seventh 
child,  who  had  then  become  of  age,  executed  a 
like  conveyance.  The  consideration  paid  was 
$100. 

On  the  22d  of  July,  1866,  Rodriguez  demised 
the  premises  so  conveyed  to  him  to  his  co-de- 
fendants, Edgar  W.,  Isaac  C,  and  Rensselaer  E. 
Steele.  The  defendant,  Oeorge  Steele,  subse- 
quently became  interested  in  this  contract  by 
an  arrangment  with  the  lessees.  The  leasehold 
term  was  for  five  years  from  the  Ist  of  August, 
ensuing  its  date.  Rodriguez  stipulated  that  at 
the  end  of  the  term  or  within  nve  days  there- 
after'the  lessees  might  purchase  by  paying  him 
$25»000  in  gold,  ana  upon  such  payment  oeine 
so  made  he  covenanted  that  he  would,  by  a  suf- 
ficient deed,  release  and  quitclaim  to  the  lessees 
or  their  heirs  and  assigns,  free  from  all  encum- 
brances created  by  him,  all  the  right  and  title 
which  he  then  had  to  the  premises  or  which  he 
might  thereafter  acquire  from  the  United  States 
or  from  any  of  the  neirs  of  Jos6  Maria  Villavi- 
cencia. 

The  lessees  and  their  assignees  insist  that 
they  are  bona  fide  purchasers  without  notice. 

This  proposition  cannot  be  maintained.  The 
contract  gave  them  the  option — it  did  not  bind 
them — to  buy  at  the  time  specified.  That  time 
had  not  arrived  when  this  oill  was  filed.  Non 
constat  that  they  would  then '  exercise  their 
election  affirmatively  and  pay  the  stipulated 
price.  But  this  point  is  not  material.  The 
doctrine  invoked  has  no  application  where  the 
rights  of  the  vendee  lie  in  an  executory  con- 
tract. It  applies  only  where  the  legal  title 
has  been  conveyed  and  the  purchase  money  fully 
paid.  Nace  v.  Boyer,  30  Pa.  110;  Boone  v. 
Chiles,  10  Pet.  177,  211.  The  purchaser  then 
holds  adversely  to  all  the  world,  and  may  dis- 
claim even  the  title  of  his  vendor.  CromUl  ▼. 
ftherrerd,  5  Wall.  289,  18  L.  ed.  580. 

This  contract  calls  for  a  quitclaim  deed.  The 
result  would  be  the  same  if  such  a  deed  had  been 
executed  and  full  payment  *made,  with-  [*330 
out  notice  of  the  adverse  claim.  Such  a  pur- 
chaser cannot  have  the  immunity  which  the 
principle  sought  to  be  applied  gives  to  those  en- 
titled to  its  protection.  May  v.  Tjs  Claire,  11 
Wall.  232,  ante,  53;  Oliver  v,  Piatt,  3  How. 
363.  This  contract  may,  therefore,  be  laid  out 
of  view.  It  is  no  impediment  to  the  assertion 
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of  tbe  complainant's  rights,  whatever  they  may 
be.   It  does  not  in  any  wise  affect  them. 

The  law  upon  the  subject  of  the  right  to  re- 
deem where  the  mortgagor  has  conveyed  to  the 
mortgagee  the  equity  of  redemption,  is  well  set- 
tled. It  is  characterized  by  a  jealous  and  salur 
taqr  policy.  Principles  almost  as  stern  are  ap- 
plied as  those  which  govern  where  a  sale  by  a 
eeitui  que  trust  to  his  trustee  is  drawn  in  ques- 
tion. To  give  validity  to  such  a  sale  by  a  mort- 
gagor it  must  be  shown  that  the  conduct  of  the 
mortgagee  was,  in  all  things,  fair  and  frank, 
and  Uiat  he  paid  for  the  property  what  it  was 
worth.  He  must  hold  out  no  delusive  hopes; 
he  must  exercise  no  undue  influence;  he  must 
take  no  advantage  of  the  fears  or  poverty  of  the 
other  party.  Any  indirection  or  obliquity  of 
conduct  is  fatal  to  his  title.  Every  doubt  will 
be  resolved  against  him.  Where  confidential 
relations  and  the  means  of  oppression  exist,  the 
aerutiny  is  severer  than  in  cases  of  a  different 
character.  The  form  of  the  instruments  em- 
ployed is  immaterial.  That  the  mortgagor  know- 
ingly surrendered  and  never  intended  to  reclaim 
is  of  no  consequence.  If  there  is  vice  in  the 
transaction,  the  law,  while  it  will  secure  to  the 
mortgagee  his  debt,  with  interest,  will  compel 
him  to  give  back  that  which  he  has  taken,  with 
unclean  hands.  Public  policy,  sound  morals, 
and  the  protection  due  to  tliose  whose  property 
is  thus  involved,  require  that  such  should  be  the 
law.  Morria  v.  Hixon,  1  How.  118;  Ruasell  v. 
Southard,  12  How.  139;  Wakeman  v.  Uazleton, 
3  Barb.  Ch.  148;  4  Kent,  Com.  143;  Holmes  v. 
Grunt,  8  Paige,  245;  3  Lead.  Cas.  £q.  625. 

The  terms  exacted  for  the  loan  by  Rodriguez 
were  harsh  and  oppressive.  The  condition  of 
340*]  the  widow  and  orphans  *  might  well 
have  touched  his  kindred  heart  with  sympathy. 
It  seems  only  to  have  whetted  his  avarice.  Two 
per  cent  a  month — and  this,  if  not  paid  as  stip- 
ulated, to  be  compounded — was  a  devouring 
rate  of  interest.  It  was  stipulated  that  the  fur- 
ther advances  should  bear  interest  at  the  same 
rate.  He  demanded  an  adjustment  when,  from 
tbe  failure  of  the  crops  and  other  causes,  the 
property  was  greatly  depressed,  and  he  knew 
the  widow  and  her  children  *had  no  means  of 
payment.  Ilie  alternatives  presented  were  an 
absolute  conveyance  of  the  property  or  a  fore- 
closure and  sale  under  the  mortgage.  He  was 
uixious  to  proeare  the  deed,  and  exulted  when 
he  got  it.  The  debt  and  advances,  with  the  in- 
terest superadded,  were  much  less  than  the  val- 
ue of  the  property.  The  note  and  mortgage 
were  executed  by  three  of  the  children  and  the 
widow — ^the  deed  by  the  widow  and  five  of  the 
children.  The  other  two  children  conveyed  at 
later  periods.  The  consideration  of  the  convey- 
ance oy  the  four  children  not  parties  to  the 
note  and  mortgage  was  such  that  if  an  absolute 
title  passed  their  deeds  must  be  regarded  as 
deeds  of  gift  of  their  shares  of  a  valuable  es- 
taite.  Dana,  who  took  the  acknowledgment  of 
the  deed  executed  by  the  widow  and  five  chil- 
dren, testifies  that  the  widow  inquired  whether 
the  deed  contained  all  the  agreements  between 
her  and  Rodriguez.  Dana  translated  it  to  her. 
She  complained  that  the  agreements  were  omit- 
ted. Rodriguez  insisted  that  they  were  in  the 
deed,  and  added  "that  they  ought  not  to  dis- 
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trust  him,  as  he  was  taking  all  these  steps  for 
their  interest."  The  widow  and  children  then 
executed  the  deed.  Dana,  speaking  of  a  subse- 
quent conversation  with  Rodriguez,  on  the 
same  day,  ''which  was  altogether  unsolicited,*' 
says :  "Ho  stated  to  me  that  his  object  in  get- 
ting the  Villavicencia  family  to  execute  the 
decS  aforesaid  was  to  secure  his  money;  money 
which  he  had  loaned  or  advanced  to  them,  and 
save  the  property  for  the  benefit  of  his  sister 
and  her  family,  while  if  it  remained  in  their 
hands  he  might  lose  his  money  and  his  sister 
and  her  children  would  lose  the  whole  proper- 
ty. He  said  they  had  done  wisely  in  trusting 
him,  as  he  intended  to  deal  justly  by  his  sis- 
ter." Rodriguez  was  examined  •as  a  [•341 
witness.  Referring  to  a  period  shortly  preced- 
ing the  execution  of  this  deed,  he  says:  "Aft- 
erwards 1  had  with  them  a  jfurther  conversa- 
tion, and  told  them,  1  don't  wish  to  speculate 
upon  you,  because  you  are  mv  relations,  and 
you  have  treated  me  well.  If  I  can  sell  the 
ranch  for  enough  to  reimburse  mvself  for  my 
outlays  as  well  as  interest,  I  will  return  you 
the  surplus  money,  if  any;  and,  also,  if  I  can 
sell  a  portion  of  the  ranch,  or  enough  to  reim- 
burse myself  for  my  advance,  I  will  do  the 
same,  and  return  to  you  the  unsold  portion  of 
the  ranch,  but  if  1  have  bad  luck  and  cannot 
sell  it,  I  will  lose  my  money."  Elsewhere,  in 
the  same  deposition,  he  says:  ''''I  stated  at  the 
ranch,  and  again  stated  to  my  sister  after- 
wards, that  I  would  return  the  surplus  money, 
but  it  was  no  obligation  of  mine.  It  may  be 
that  1  said  so  to  Charles  Dana  at  that  time." 

He  made  the  same  admissions  to  other  wr- 
sons  who  are  in  nowise  connected  with  this  liti- 
gation. Their  testimony  is  found  in  the  rec- 
ord. It  is  unnecessary  to  extend  the  limits  of 
this  opinion  by  accumulating  and  commenting 
upon  it.  The  widow  and  five  of  the  children, 
all  who  have  been  examined,  testify  that  they 
understood  the  deeds  to  be  only  security  for  the 
debt.  This  explains  the  transaction  as  to  those 
who  were  not  parties  to  the  note  and  mortgage. 
There  is  no  other  way  of  accounting  for  their 
conduct.  The  testimony  of  Rodriguez  alone  is 
sufiicient  to  turn  the  scale  against  him.  He 
cannot  repudiate  the  assurances  upon  which  his 
grantors  were  drawn  in  to  convey.  To  permit 
him  to  do  so  would  ffive  triumph  to  iniquity. 
The  facts  indisputably  established  bring  the 
case  dearlv  within  those  principles  by  the  light 
of  which,  in  determining  the  rights  of  the  par- 
ties, the  judgment  of  this  court  must  be  made 
up.  The  complainant  stands  in  the  place  of 
those  from  whom  he  derives  title.  He  is 
clothed  with  their  rights,  and  is  entitled  to  re- 
deem six  sevenths  of  the  premises  upon  paying 
that  proportion  of  the  mortgage  debt  ana  inter- 
est. The  former  must  be  held  to  include  the 
amount  advanced,  as  well  as  that  represented 
by  the  note,  and  t)ie  latter  be  settled  by  the 
terms  of  the  contract  and  the  law  of  California. 
The  •rents.,  issues  and  profits,  and  im-  [•342 
provements  made  upon  the  premises  must  alKo 
bo  taken  into  the  account. 

The  decree  is  reversed  and  the  cause  will  he 
remanded  to  the  Circuit  Court,  with  directions 
to  enter  a  decree  and  proceed  in  conformity  to 
this  opinion. 
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MARIE  LOUIS  PERIN  et  al,  Appt$., 

V. 

UNITED  STATES. 

(See  S.  C.  12  Wall.  315,  816.) 

Claim  for  tor%  tohen  cannot  be  heard  hy  court 

of  claims, 

A  claim  for  the  destruction  of  property  by  tbe 
United  Slates  naval  forces  In  bombarding  a  town, 
cannot  be  heard  by  the  court  of  claima. 

[No.  211.] 
Argued  3V<w.  9,  1871.    Decided  Ifov,  IS,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  sufficient- 
ly appear  in  tbe  opinion  of  the  court. 
Mr.  W.  W.  Boyoe  for  appellants. 
Messrs.  A.  T,  Akermauy  Atty.  den.,  and  C.  H. 
Hill,  Asst.  Atty.  Qen.,  for  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

The  petitioners  alleged  in  the  court  that  they 
were  naturalized  citizens  of  the  United  States; 
that  just  before  the  13th  day  of  July,  1854,  they 
arrived  at  San  Juan  del  Norte  or  Greytown, 
possessed  of  a  valuable  invoice  of  merchandise, 
with  the  intention  of  establishing  a  commercial 
house  in  some  part  of  Central  America;  that 
on  that  day  the' town  of  San  Juan  was  bom- 
barded and  burned  bv  the  United  States  sloop 
of  war  Cyane,  and  all  the  merchandise,  boolcs, 
and  papers  of  the  petitioners,  together  with 
their  personal  effects.  Appearance  was  entered 
by  the  Assistant  Attorney  General,  and  he  de- 
murred to  the  petition  because  it  did  not  set 
forth  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  court  below  sustained  the  demur- 
rer and  dismissed  the  petition.  Whereupon  the 
petitioners  appealed  to  this  court,  and  alleged 
that  the  decision  sustaining  the  demurrer  was 
erroneous;  but  the  court  here,  inasmuch  as  the 
claim  is  not  one  "founded  upon  any  law  of  Con- 

SresB,  nor  upon  any  regulation  of  an  executive 
epartroent;  nor  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United 
States,"  concurs  w>  opinion  trith  the  Court  of 
Claims,  and  affums  the  decree  dismissing  the 
petition. 

THE    NORTHERN    RAILROAD    COMPANY 
and  John  S.  Lovering,  Plffs.  in  Err., 

v. 

THE   PEOPLE   OF   THE   STATE   OF  NEW 

YORK. 

(See  S.  C.  11  Wall.  884-388.) 

State  judgments,  when  not  reviewable. 

The  principles  announced  in  tbe  case  of  Knox 
T.  Exchange  Bank,  poat,  414,  govern  this  case. 

Tbe  Judgment  of  the  state  -court  did  not  rest  in 
any  manner  on  tbe  New  York  act  of  March,  1857. 

And  as  the  validity  or  invalidity  of  that  statute 
is  in  no  way  involved  in  the  Judgment,  there  is  no 
question  here  of  which  this  court  has  Jurisdiction. 

[No.  3ti7.j 
Argued  Vov.  10,  1871.    Decided  Not?.  IS,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
On  motion  to  dismiss. 
X  JGkit  was  brought  in  the  supreme  court  of  the 
9tate  of  New  York  by  the  defendants  in  error, 
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for  the  difl<{olution  of  the  corporation  named  as 
the  plaintiff  in  error.  Judgment  having  been 
given  in  favor  of  the  plaintiff  at  a  special  tenn 
of  said  court,  and  successive! v  affirmed  upon 
appeal  by  the  general  term  of  said  court  and 
by  the  court  of  appeals,  the  defendants  sued 
out  this  writ  of  error. 

Messrs.  Wm.  M.  ETarta  and  J.  Hvbley 
Aalitoit,  for  defendant  in  error: 

The  court  decided  that  all  the  material  facts 
averred  in  the  complaint  were  admitted  by  the 
answer;  and  that,  as  tliere  were  no  issues  of 
fact  to  be  determined  by  the  court  or  jury, 
judgment,  as  matter  of  local  practice,  could 
properly  be  rendered  on  the  complaint  and  an- 
swer. 

The  judgment  was  "th^tt  the  Northern  Rail- 
road Company  has  surrendered  and  forfeited 
the  franchises  granted  by  any  acts  of  incorpo- 
ration, and  is  hereby  dissolveo." 

The  court  adjudged  that  prior  to  1857  the 
company  had,  on  the  admitted  facts,  done  and 
omitted  acts  amounting  in  law  to  a  surrender 
and  forfeiture  of  its  franchises  to  the  state, 
and  that  by  the  act  of  Mar.  31,  1867,  the  state 
had  accepted  this  previous  surrender  of  its 
charter. 

No  question  touching  the  constitutionality  of 
the  act  of  1857  was,  therefore,  decided  by  the 
court  at  the  special  term. 

Nothing  whatever  was  determined  about 
that  act  except,  incidentally,  that  it  was,  in  ef- 
fect, an  acceptance  by  the  people  of  a  previous 
surrender  of  its  charter  by  the  company,  in  vir- 
tue and  by  operation  of  the  general  law  of  the 
state. 

This  appears  among  other  things: 

By  the  exceptions  to  the  judgment  on  appeal 
to  the  general  term,  which  state  the  whole 
matter  of  exception,  so  far  as  that  act  is  con- 
cerned, thus:  to  the  decision  of  the  court  at 
special  term,  that  prior  to  the  passage  of  the 
act  of  1857,  the  company  had  surrendered  its 
francliises  to  the  state,  and  that  by  that  act 
the  state  accepted  said  surrender. 

The  decision  of  the  court  at  general  term,  on 
appeal,  in  affirming  the  judgment  of  forfeiture 
entered  at  the  special  term,  was  not  founded  or 
predicated,  to  any  extent  whatever,  on  the  ef- 
fect of  the  act  of  1867. 

The  opinion  of  the  court  of  appeals,  in  af- 
firming the  judgment  of  dissolution  and  for- 
feiture, shows  also  that  that  court  decided  or 
passed  upon  no  question  whatever,  either  of 
constitutionality  or  construction,  arising  under 
the  act  of  1867. 

People  V.  H.  Co.  42  N.  Y.  227. 

It  simply  held  that  the  court,  at  special 
term,  had  a  right  to  render  judgment  on  the 
complaint  and  answer,  as  there  were  no  issues 
of  fact  to  be  tried;  that  the  admitted  facta 
showed  that  the  company  had  forfeited  its 
charter;  that  no  suflicient  excuse  therefor  waa 
alleged  in  the  answer,  and  that  the  individiyil 
defendants,  having  acted  with  knowledge  of  tne 
previous  forfeiture,  were  liable  to  be  fined  un- 
der the  New  York  Code. 

No  part  of  this  conclusion  i^  founded  upon 
any  view,  even  of  the  conj*iruction,  of  the  act 
of  Mar.  31,  1857. 

Twenty-five  cases  have  been  decided  by  this 
court,  on  writs  of  error  to  state  courts  since 
the  act  of  1807  was  passed;  and  in  one  and  all 
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ot  them,  the  doctrine  is  repeated,  that  the 
H)UTi,  in  this  class  of  cases,  can  only  consider 
Huch  alleged  errors  as  are  involved  in  the  rec- 
ord, and  actually  received  the  consideration  of 
the  state  court. 

Walker  v.  Villavaao,  6  Wall.  128,  18  L.  ed. 
854;  The  Victory,  6  Wall.  384,  18  L.  ed.  849; 
Hamilton  Mfg,  Co,  y.  Mosm.  6  Wall.  636,  18  L. 
ed.  906. 

The  other  cases  in  6  Wall.  18  L.  ed.  are: 

Idillingar  v.  Hartupce,  262,  18  L.  ed.  830; 
Rector  v.  Ashley,  148,  18  L.  ed.  733;  R^iehert 
V.  Felpa,  6  Wall.  165,  18  L.  ed.  850;  £ft/i^er  T. 
Ladd,  440^  18  L.  ed.  828. 

In  7  Wall.  19  L.  ed.  the  cases  are: 

Ttritchell  v.  Cofn.  324,  19  L.  ed.  223;  Austin 
V.  The  Aldermen,  698,  19  L.  ed.  226;  Banks  v. 
The  Mayor,  22,  19  L.  ed.  59. 

In  8  Wall.  19  L.  ed  the  cases  are: 

Fvrtnan  v.  yichol,  56,  19  L.  ed.  375;  (Hhson 
T.  Chouteau,  317,  19  L.  ed.  317;  Aldrich  v.  Ins, 
Co,  495,  19  L.  ed.  475. 

In  9  Wall.  19  L.  ed.  the  cases  are: 

Doimham  v.  Alexandria,  6o9,  19  L.  ed.  807; 
Worthy  v.  Comrs,  613,  19  L.  ed.  566;  Carpen- 
ter V.  Williams,  786,  19  L.  ed.  828;  Bk,  ▼.  Com, 
363,  19  L.  ed.  704. 

The  cases  in  10  Wall.  19  L.  ed.  are: 

Dotcnham  t.  Alexandria,  175,  19  L.  ed.  930; 
y.  O,  R.  V.  Morgan,  260,  19  L.  ed.  892;  Messen- 
ger V.  Mason,  509,  19  L.  ed.  1029;  R,  Co,  v.  Mc- 
Clure,  515,  19  L.  ed.  908;  Bethell  y.  Demaret, 
540,  19  L.  ed.  1008. 

In  11  Wall,  ante: 

Parmalee  v.  Latcrence,  ante,  48;  Ins,  Co,  ▼. 
The  Treasurer,  ante,  112. 

Mr.  Caleb  CmsMnB,  for  plaintiffs  in 
error: 

The  charter  of  a  private  corporation  is  a  con- 
tract, the  obligation  of  which  cannot  be  im- 
paired by  the  legislature  of  a  state. 

Dartmouth  Coll.  v.  Woodward,  4  Wheat. 
518;  Bk.  V.  Billings,  4  Pet.  514;  Bk.  v.  Knoop, 
16  How.  369;  Dodge  v.  Woolsey,  18  How.  331, 
15  L.  ed.  401 ;  Bk.  v.  Skclly,  1  Black,  436,  17  L. 
ed.  173:  The  Binghamton  Bridge,  3  Wall.  51, 
18  L.  ed.  137. 

Where  the  legislature,  in  an  act  of  incorpo- 
ration, reserves  the  right  to  revoke  the  charter, 
in  case  the  corporation  should  abuse  its  privi- 
leges, an  act  declaring  a  revocation,  without 
the  establishment  of  such  fact  by  competent 
proceedings,  is  unconstitutional. 

Baltimore  v.  R.  Co,  13  Am.  L.  R.  750;  Ibid. 
13  Pitts.  L.  J.  576. 

A  constitutional  question,  one  expressly  enun- 
ciateii  in  the  25th  section  of  the  judiciary  act 
was,  in  this  case,  we  submit,  distinctly  raised 
in  the  state  court. 

The  question  thus  raised  was,  we  submit,  de- 
cided as  required  in  the  said  25th  section  of  the 
judiciary  act,  so  as  to  give  this  court  jurisdic- 
tion; that  is  to  say,  the  said  act  of  the  legisla- 
ture of  ^lar.  31,  1857,  was  held  to  be  constitu- 
tional. 

We  do  not  assert  that  the  question  was  de- 
cided by  the  state  court  in  ipsissimis  verbis, 
luit  we  submit  that  it  was  necessarily  decided 
in  order  to  induce  the  judgment  rendered. 

By  reference  to  the  judgment  of  the  state 
'HMirt,  rendered  in  this  case,  we  find  the  follow- 
ing DASsages: 

'*The  complaint  shows  that  in  this  case  the 
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surrender  was  accepted  by  the  ftOYenmient» 
.  .  .  The  answer  puts  in  issue  iht  validity 
of  the  judgment  of  dissolution,  but  it  sets  forth 
the  statute  of  Mar.  31,  1857,  being  the  act  to 
provide  for  the  formation  of  a  corporation  in 
place  of  the  Northern  Railroad  Company,  dis- 
solved, etc  .  .  .  The  answer  also  sets  forth 
the  amendment  of  April  8,  1864,  to  the  act  of 
1858,  under  which  it  appears  that  the  Ogdens- 
burgh  &  Lake  Champlain  Railroad  Company 
became  incorporated.  By  each  of  these  stat- 
utes the  legislature  accepted  the  surrender  of 
the  franchise  before  granted  to  the  Northern 
Railroad  Company,  and  provided  for  conferring 
it  upon  another  corporation.  The  old  corpora- 
tion was,  therefore,  'dissolved  in  fact'  and  like- 
wise dissolved  in  law,  as  early  as  1858.  It  nec- 
essarily follows  that  the  defendants  should  be 
adjudged  guilty  of  usurping  and  using,  with- 
out lawful  warrant  or  charter,  the  franchise  of 
being  a  corporation,  as  charged." 

It  will  thus  be  seen  that  the  act  of  March  31, 
1857,  the  consvitutionality  of  which  was  dis- 
puted by  the  defendants,  was  treated  by  the 
state  court,  in  its  judgment  of  ouster  against 
the  then  defendant  corporation,  as  a  legitimate 
and  valid  law.  In  other  words,  the  state  court 
decided  that  the  act  of  March  31,  1857,  was 
constitutional. 

The  motion  to  dismiss  rests  on  the  single 
ground  of  want  of  jurisdiction. 

To  sustain  the  jurisdiction,  it  is  sufficient 
that  the  constitutional  <niestion  in  regard  to 
the  act  of  March  31,  185^  was  raised  and  de- 
cided in  the  state  court. 

In  this  relation,  we  call  attention  to  the  im- 
portant modification  of  the  25th  section  of  the 
judiciary  act,  made  by  the  act  approved  Feb. 
5,  1867.     14  Stat,  at  L.  386,  §  2. 

By  the  act  of  1789,  no  error  could  be  consid- 
erea,  except  such  as  appeared  on  the  face  of 
the  record.  By  the  act  of  1867,  this  restrictive 
proviso  is,  in  substance,  repealed. 

The  effect  of  such  repeal  is  to  enlarge  the 
jurisdiction  of  this  court,  not  in  regard  to  the 
class  of  questions  conferring  jurisdiction,  but 
as  to  the  means  of  ascertaining  whether  the 
prescribed  questions  arose  in  a  given  case. 

Under  the  act  of  1789,  this  court  could  only 
ascertain  from  the  face  of  the  record  whether 
the  alleged  question  had  arisen.  The  court 
was  debarred  from  getting  information  on  this 
point  in  any  other  way  than  from  the  face  of 
the  record.  Information  on  this  point  may  be 
obtained,  in  addition  to  what  appears  on  the 
"face  of  the  record,"  by  any  means  or  from 
any  sources  which  this  court  may  consider 
proper.  We  may  well  suppose  that,  under  cer- 
tain circumstances,  aflMavits  may  be  intro- 
duced to  inform  thb  court  of  the  questions 
raised  in  the  state  court.  So,  also,  this  court 
may  establish  soroe  rule  on  the  subject,  pro- 
viding for  the  manner  in  which  queritions  aris- 
ing under  the  act  of  1867,  and  not  appearing 
on  the  face  of  the  record,  may  be  brought  to 
the  judicial  knowledge  of  this  court. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  principles  announced  in  the  case  of  Knox 
V.  Exchange  Bank,  post,  414,  govern  this  case 
of  The  yorthem  Railroad  Company  and  others 
against  the  People  of  the  State  of  Xew  York, 
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in  which  a  motion  is  made  to  dimiiBs  the  writ 
of  error  to  the  Supreme  Court  of  that  State,  on 
aimilar  grounds. 

We  are  unable  to  see  that  the  judgment  of 
the  state  court  declaring  the  dissolution  of  the 
corporation  which  is  here  plain tiflf  in  error, 
rested  in  any  manner  on  the  act  of  the  New 
York  legislature  of  March,  1857.  It  is  true 
that  the  plaintiff  in  error,  both  in  the  pleading 
which  it  filed  in  the  case  and  in  the  argument 
here,  assails  that  statute,  as  taking  property 
without  due  process  of  law,  and  impairing  the 
obligation  of  contracts;  but  as  the  defendant 
in  error  claims  nothing  under  that  statute, 
and  as  the  validity  or  invalidity  of  that  statute 
is  in  no  way  involved  in  the  judgment  of  dis- 
solution rendered  bv  the  state  court,  there  is  no 
question  here  of  which  this  court  has  jurisdic- 
tion. 

The  motion  in  that  eaae  to  dUtnisM  the  writ 
of  error  ie,  therefore,  granted. 


JOHN  S.  KNOX,  Jb.,  et  al.,  Plff;  in  Err., 

V, 

THE    EXCHANGE    BANK    OF    VIRGINIA, 
Use  of  George  W.  Camp,  Trustee. 

(See  8.  C.  12  Wall.  870-384.) 

Substitution  of  assignee  in  bankruptcy  for  par- 
ty to  action — re-instatement  of  case — state 
judgments,  when  not  reviewable — motion  de- 
nied. 

When  a  party  to  a  writ  of  error  has  been  declared 
bankrupt  and  an  asslsnee  duly  appointed  and  the 
writ  of  error  dismissed,  the  assignee  In  bankruptcy 
may  make  application  to  re- Instate  it  and  to  be 
substituted  for  the  bankrupt  as  plaintiff  In  error. 

Where  the  application  Is  made  during  the  same 
term,  while  Ihe  matter  Is  still  within  the  control  of 
this  court,  the  substitution  asked  for  will  I  e  made 
if  the  case  is  one  which  ought  to  be  re-Instated. 

This  court  is  not  authorized  by  the  Judlc  iiry  act 
to  review  the  Judgments  of  the  state  courts,  be- 
cause their  judgments  refuse  to  give  effect  to  valid 
contracts  or  because  such  judgments.  In  their  ef- 
fect, impair  the  obligation  of  contracts. 

It  must  be  the  Constitution  or  statnte  of  the 
state  which  impairs  the  obligation  of  a  contract,  or 
the  case  does  not  come  within  our  jurisdiction. 

Where  there  Is  nothing  in  the  record  which  shows 
jurisdiction  In  this  court,  the  motion  to  re-Instate 
will  be  denied. 

[No.  500.] 

Submitted   Oct.   20,    1S11.    Decided   Nov.    IS, 

187], 

IN  EKROR  to  the  Supreme  Court  of  Appeals 
of  the  State 'of  Virginia. 

This  is  the  same  case  as  the  preceding,  ante, 
in  which  decision  was  made  earlier  in  the  term 
dismissing  the  writ  of  error.  The  assignee  in 
bankruptcy,  of  the  plaintiffs  in  error,  now 
moves  to  re-instate  the  case. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  Geo.  Wm.  Brent  and  0.  W.  Wattles, 
for  plaintiffs  in  error: 

The  judgment  of  the  circuit  court  for  Rich- 
mond was  based  on  the  ground  that  the  ICth 
section  of  the  Code  of  Virginia  was  a  contract, 
and  its  oblij^ntion  im]>air^  by  the  act  of  Feb. 
12.  18(>tl.     Tn  Virginia,  the  Constitution  of  the 

NoTR. — What    quentiona    the    Federal    Supreme 
Court  uill  cottHUler  in  reviewing  the  judgment  of 
state  couitU'See  note,  03  L.  R.  A.  571. 
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state  has  this  provision  (article  ▼!.,  f  4) : 
''When  a  judgment  or  decree  is  reversed  or  af- 
firmed by  the  supreme  court  of  appeals,  the 
reasons  therefor  shall  be  stated  in  writing,  and 
preserved  with  the  records  of  the  case. 

I)o  not  the  reasons  for  the  judgment  consti- 
tute a  part  of  the  judgment? 

Mr.  H,  O.  Claugkton,  for  defendant  in  error : 

The  real  grievance,  of  which  the  plaintiffs  in 
error  complain,  is  apparent  in  the  sentence  of 
the  petition,  immediately  preceding  the  assign- 
ment of  errors,  to  wit:  "The  Court  of  Appeals, 
however,  has  taken  a  different  view  of  the  sub- 
ject, and  has  treated  the  act  as  abrogating  §{ 
15  and  IG.  If  such  is  the  effect,  the  obligation 
of  the  contract  has  been  impained,  and  we  are 
entitled  to  invoke  this  court  to  protect  us 
against  the  violation  of  the  Constitution  of  the 
United  States."  The  obligation  of  the  con- 
tract, impaired  by  what?  By  the  act  of  Feb. 
12,  1866  T  No,  but  by  the  construction  which 
the  court  of  appeals  placed  upon  the  act. 

R.  Co.  V.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

The  decisions  of  this  court  have  invariably 
held  that  the  decisions  of  state  courts  constru- 
ing state  statutes,  are  not  within  the  25th  sec- 
tion of  the  judiciary  act  of  1789. 

McBride  v.  Hoey,  11  Pet  167;  Strader  v. 
Graham,  10  How.  82;  Bk.  ▼.  Buokingham,  5 
How.  S17;  12  How.  165. 

The  case  of  Furman  v.  Niohol,  8  Wall.  44,  19 
L.  ed.  370,  is  the  latest  and  fullest  authority 
upon  the  question  of  jurisdiction. 

The  record  shows  that  there  was  no  question 
of  constitutionaJitY  raised,  and  that  the  judg- 
ment of  the  court  below  was  enitrely  independ- 
ent of  any  such  consideration,  and  would  have 
been  the  same  if  the  act  of  Feb.  12,  1866,  had 
never  been  passed. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Since  the  order  of  the  court  dismissing  this 
case,  the  assignee  in  bankruptcy  of  Roi>ert  F. 
Knox  and  John  S.  Knox,  Jr.,  has  made  appli- 
cation to  re-instate  it,  and  to  be  substituted  for 
them  as  plaintiff  in  error. 

In  the  case  of  Jlemdon  v.  Howard,  0  Wall. 
664,  19  L.  ed.  809,  it  was  decided  that  the  prop- 
er course  when  a  party  to  a  writ  of  error  had 
been  declared  bankrupt  and  an  assignee  duly 
appointed,  was  for  the  assignee  in  bankruptcy 
to  make  application  to  re-instate  it  and  to  be 
substituted  for  the  bankrupt  as  plaintiff  in  er- 
ror. The  application  here,  being  made  during 
the  term,  while  the  matter  is  still  within  our 
control,  we  see  no  objection  to  the  substitution 
asked  for,  if  the  case  is  one  which  ought  to  be 
re-instated. 

The  motion  <m  whidi  the  writ  of  error  was 
dismissed  last  spring  was  based  on  the  allega- 
tion that  no  c|uestion  is  found  in  the  record 
which  would  give  this  court  jurisdiction  to  re- 
view the  judgment  of  the  state  court.  As  it 
would  be  useless  to  set  aside  the  order  of  dis- 
missal merely  *to  try  that  question  again,  on 
which  the  parties  were  fully  heard,  we  must 
now  inquire  if  that  objection  is  well  taken. 

The  case  seems  to  be  this:  The  Exchange 
Bank  of  Virginia  was,  hy  its  charter,  author- 
ixed  to  issue  notes  of  circulation,  which  were 
made  a  valid  tender  to  the  bank,  in  payment 
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of  anj  debt  due  to  it.  After  the  War  of  the  Re- 
bellion was  over,  a  law  was  passed  authorizing 
the  insolvent  banks  of  the  state  to  make  gen- 
eral assignments  for  the  benefit  of  their  cred- 
itors. The  Exchange  Bank  being  in  that  condi- 
tion, made  such  an  assignment,  and  the  as- 
signee sued  and  recovered  against  the  present 
pUintiff  in  error,  a  judsment  on  a  debt  due  by 
them  to  the  bank.  In  Uie  progress  of  the  case 
the  defendants  brought  into  court  and  tendered 
notes  of  the  bank  sufficient  to  cover  the  debt, 
interest  and  costs  to  that  date  which  thej 
pleaded  in  payment. 

The  court  of  appeals  of  Virginia,  in  the  ludg- 
ment  in  which  this  writ  is  designed  to  bring 
before  us,  held  that  this  could  not  be  done. 

It  is  now  argued  by  the  plaintiff  in  error 
that  the  original  provision  in  the  charter  of 
the  bank  mai^ng  its  notes  receivable  for  debts 
due  to  it  was  a  contract;  and  that  the  obll|^- 
tion  of  that  contract  has  been  impaired.  We 
have  decided  in  the  case  of  Furman  v.  Nichol, 
8  Wall.  44,  19  L.  ed.  370,  that  such  a  law  does 
constitute  a  contract,  which  attaches  to  the 
notes  in  the  hands  of  anyone  to  whom 
they  may  come,  and  we  agree  that  if  the 
383*]  'trustee  of  the  bank  is  to  be  considered 
as  occupying,  for  the  purposes  of  this  suit,  the 
place  of  the  bank,  that  the  judgment  of  the 
court  of  appeals  was  erroneous. 

But  we  are  not  authorized  by  the  iudidary 
act  to  review  the  judgments  of  the  state 
courts,  because  their  iudgments  refuse  to  give 
effect  to  valid  contracts,  or  because  those  judg- 
ments, in  their  effect,  impair  the  obligation  of 
contracts.  If  we  did,  every  case  decided  in  a 
state  court  could  be  brought  here,  when  the 
party  setting  up  a  contract  alleged  that  the 
court  had  tiUcen  a  different  view  of  its  obliga- 
tion to  that  which  he  held.  As  this  court  said 
in  Railroad  Co.  v.  Rock,  4  Wall.  181,  18  L.  ed. 
382,  it  must  be  the  Constitution,  or  statute  of 
the  state  which  impairs  the  obligation  of  a 
contract,  or  the  case  does  not  come  within  our 
jurisdiction.  See,  also.  Railroad  Co,  v.  Mo- 
Clure,  10  Wall.  511,  19  L.  ed.  997. 

What  statute  of  Virginia  is  supposed  to  af- 
fect unfavorably  the  contract  under  which 
these  notes  were  issued? 

It  is  rather  insinuated  than  fully  declared, 
that  the  court  gave  such  effect  to  the  act  of 
February  1866,  under  which  the  bank  made 
its  assignment.  But  nothing  in  the  record 
shows  that  the  court  based  its  judgment  on 
any  such  proposition.  Nor  is  there  anything 
in  that  statute  which  by  any  possibility  can 
be  said  to  impair  the  force  given  to  those  notes 
by  the  cliarter  of  the  bank.  The  latter  statute 
merelv  authorized,  in  general  terms  the  insol- 
vent banks  to  maJce  assignments  of  all  their 
effects  for  the  benefit  of  all  their  creditors. 
This  is -a  right  which  they  probably  had  before. 
But  whether  the^  did  or  not  the  statute  con- 
tains no  expression  from  which  the  intent  to 
affect  the  value  of  the  notes  of  the  bulk  as 
pavment  for  its  debts  can  be  inferred. 

in  the  case  of  Nichol  v.  Furman  the  state  of 
Tennessee  passed  a  law  by  which  the  notes 
of  the  bank  receivable  by  its  charter  for  taxes 
were  no  lonji^er  to  be  so  received;  and  this 
court  held  that  this  latter  statute  impaired 
the  obligation  of  the  contract  found  in  the 
charter.  But  there  it  was  the  statute  which 
12  Wall. 


worked  the  injury  and  it  was  the  judgment  of 
*the  state  court  holding  the  statute  [*384 
valid  which  gave  this  court  jurisdiction. 

So  in  the  case  of  Bridge  Props,  v.  Hohoken 
Co,  1  Wall.  148,  17  L.  ed.  578.  The  legislature 
of  New  Jersey  had  passed  a  law  autnorizing 
the  company  to  erect  a  railroad  bridge  at  a 
certain  point  where  the  complainants  alleged 
that  they  had  an  exclusive  privilege  for  bridg- 
ing the  st^ream  under  a  statute  passed  many 
years  before.  If  the  first  statute  gave  this  ex- 
elusive  ri|^ht,  it  was  clear  that  the  second  stat- 
ute impaired  that  right  and  so  impaired  the 
obligation  of  the  contract  This  we  held  to  be 
a  proper  subject  of  inquiry  by  this  court.  But 
in  the  present  case  there  can  be  no  pretense 
that  the  statute  which  authorized  the  assign- 
ment by  the  bank  impaired  the  obligation  of 
the  contract  to  receive  its  notes  for  its  debts, 
nor  does  the  ri^ht  or  claim  of  the  trustee  to  re- 
fuse the  notes  m  payment  rest  on  this  statute, 
or  on  any  construction  given  to  it  by  the  court. 

We  are  of  opinion  that  nothing  in  the  record 
before  ua  ehows  jurisdiction  in  this  court,  a$%d 
the  motion  to  re-inatate  ie  for  this  reason, 
overruled. 


•DANIEL  EDWARDS,  Plff,  in  Brr^  [•446 

V, 

EMILE  TANNERET. 

(See  S.  C.  12  Wall.  446-452.) 
Jurisdiction  of  circuit  court. 

By  the  act  of  Congress  of  July  28,  1866,  transfer- 
ring into  the  Federal  courts  all  suits  in  the  provi- 
sional court  of  Louisiana,  It  was  not  the  design  of 
Congress  to  enlarge  the  Jurisdiction  of  the  Federal 
courts  in  the  Louisiana  district 

Hence  the  circuit  court  had  no  jurisdiction  of 
an  action  commenced  In  the  provisional  court,  in 
which  both  parties  were  citizens  of  Louisiana. 

[No.  189.] 

Argued  Nov,  7,  1871,    Decided  Nov,  tO,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
Suit  was  brought  by  the  plaintiff  in  error,  in 
the  provisional  court  of  Louisiana,  for  money 
alleged  to  be  due  to  the  plaintiff  for  work  and 
mateVials.  Judgment  was  given  in  that  court 
for  the  plaintiff.  May  13,  1865.  July  17,  1865, 
an  injunction  was  issued  in  said  court  against 
enforcing  said  judgment.  July  28,  1866,  Con- 
gress passed  an  act  transferring  all  suits, 
causes,  prosecutions  or  proceedings  in  that 
court,  to  the  United  States  district  court,  for 
the  eastern  district  of  Louisiana,  and  giving 
authority  to  the  circuit  court  to  hear  and  de- 
termine such  of  the  suits  or  proceedings  thus 
transferred,  as  the  circuit  court  could  take  ju- 
risdiction of  under  the  laws  of  the  United 
States.  Jan.  30,  1869,  a  writ  of  scire  facias 
was  issued  by  the  circuit  court  upon  said  judj^- 
ment.  Proceedings  being  subsequently  had  m 
said  court  upon  a  motion  to  show  cause,  by  the 
defendant,  an  order  was  entered  quashing  the 
said  writ  of  scire  facias,  and  decreeing  that  the 
cause  be  dismissed  from  said  court  as  proceed- 
ings which,  under  the  act  of  Congress,  must  re- 
main in  the  district* court;  whereupon  plaintiff 
sued  out  this  writ  of  error. 

Note. — JuristUction  of  United  St'ites  circuit 
court  dependent  on  residence  of  parties;  proper 
place  of  suit — see  note,  36  L.  ed.  U.  8.  679. 
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The  ca8€  i«  further  stated  by  the  court. 

Messrs,  Weed  d  Clarke  and  Case  d  Rouse, 
for  plaintifT  in  error: 

Tne  case  in  which  the  judflfnicnt  in  favor  of 
the  plaintiff  was  rendered  was  not  a  '*case 
pending*'  within  the  intention  and  meaning  of 
the  2d  section  of  said  act  of  Congress.  It  nad 
become  a  judgment,  and  being  such,  it  re- 
mained for  the  circuit  court  to  execute  it. 

Neither  in  the  state  courts  of  Louisiana,  nor 
in  the  United  States  court  in  said  state,  can 
the  execution  of  a  judgment  be  suspended  upon 
motion  for  a  rule  to  stay  execution.  The  exe- 
cution of  a  judgment  in  that  state  can  only  be 
suspended  upon  petition,  affidavit,  and  bond 
given  for  injunction. 

Clement  v.  Oakey,  2  Rob.  La.  91;  Miftot  v. 
Bk,  of  U.  8,  4  Rob.  La.  490:  fltate  v.  Judge  of 
the  2d  Dist.  Ct,  9  La.  Ann.  301 ;  State  v.  Judge 
of  the  ^th  Diat.  Ct.  18  La.  Ann.  110:  Witetf  v. 
Woodman,  19  La.  Ann.  188;  La.  Code  of  Pr. 
arts.  296,  304. 

The  circuit  court  of  Louisiana  erred  in  not 
adopting  those  decisions  as  the  rule  by  which 
it  snould  have  disposed  of  the  plaintifTs  motion 
to  set  aside  the  execution,  issued  by  the  cir- 
cuit court  upon  said  judgment. 

V.  8.  V.  Morrison,  4  Pet  124;  Nesmith  v. 
Bhelden,  4  McLean,  376;  Bk,  v.  Longworth,  1 
Mcl.«an,  35;  Nesmith  r,  Sheldon,  7  How.  812; 
Heydock  v.  Stanhope,  1  Curt.  471;  Green  v. 
Neal,  6  Pet.  291;  Suijdam  v.  Williamson,  24 
How.  427,  16  L.  ed.  742;  LeffingweU  v.  Warren, 
2  Black,  599,  17  L.  ed.  261 ;  Webster  v.  Cooper, 

14  How.  504. 

Mr,  T.  J.  Dnrant,  for  defendant  in  error: 

The  plaintiff,  Edwards,  by  his  counsel,  ap- 
peared m  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  and  made  sug- 
gestions to  the  court  that  he  had  obtained  the 
judgment  in  the  United  States  provisional 
eourt  for  Louisiana,  and  omitting  tdX  mention 
of  the  injunction  which  had  restrained  the  ex- 
ecution of  that  judcrnient,  and  suggesting  that 
defendant  was  an  alien  and  citizen  of  the  Em- 
pire of  France,  obtained  an  order  to  transfer  to 
said  court  the  case  at  law,  in  which  he  had 
judgment,  leaving  behind  and  out  of  view,  as 
if  not  existing,  the  proceedings  in  injunction, 
and  actually  issued  a  writ  of  fi.  fa.,  although 
he  knew  that  he  was  then  under  injunction  to 
proceed  no  further  at  law. 

Hie  circuit  court  ordered  that  the  cause  be 
dismissed,  as  proceedings  which,  under  the  act 
of  Congress  approved  July  28, 1866  ( 14  Stat,  at 
L.  344)  must  remain  in  the  archives  of  the 
clerk  of  the  district  court  of  the  United  States 
for  Uie  district  of  Louisiana. 

That  is,  it  was  one  of  which  the  circuit  court 
had  no  jurisdiction. 

The  circuit  court  tried  the  issues  without  a 
jury,  and  gave  judgment  after  hearing  evidence 
on  the  law  and  the  fact.  The  parties  thus  con- 
stituted the  judge  an  arbitrator,  and  his  find- 
ings conclusive.    Oraham  v.  Bayne,  18  How.  62, 

15  L.  ed.  266. 

The  petition  filed  in  the  United  States  pro- 
Tisionai  court  of  Louisiana*  styles  the  plaintiff 
a  "loyal  citizen,  residing  inl-^ouisiana;"  t.  e.,  a 
citizen  of  the  state  where  the  suit  is  brought, 
Louisiana. 

The  citation  issued  to  defendant  on  this  pe- 
tition styles  him  a  citizen  of  the  state  of  Louis- 
iana.   See  Sedam  ▼.  Williams,  4  McLean,  50. 
416 


On  the  face  of  the  record,  then,  the  circuit 
court  could  have  no  jurisdiction,  and  the  order 
of  the  lower  court  for  the  case  to  remain  in  the 
district  court  was  right. 

Mr.  Justice  StroBK  delivered  the  opinion  of 
the  court: 

By  the  Ist  section  of  the  act  of  Congresf*  of 
July  28,  1866  (14  Stat,  at  L.  344).  all  suits, 
cauHcs,  prosecutions  or  proceedings  then  in  the 
United  States  provisional  court  for  the  state 
of  Louisiana,  with  the  records  thereof,  were 
transferred  to  the  United  States  district  court 
for  the  eastern  district  of  the  state,  and  au- 
thority was  given  to  the  circuit  court  to  hear 
and  determine  such  of  the  suit?  or  proceedings 
thus  transferred  as  the  circuit  court  could  take 
jurisdiction  of,  under  the  laws  of  the  I'nited 
States.  The  2d  section  of  the  act  directed,  in 
effect,  that  in  case  suits  or  procee<lings  were 
then  pending  in  the  provisional  court  which 
could  not  have  been  instituted  in  the  circuit 
court  or  the  district  court  for  that  district,  the 
n'cords,  when  removed  into  the  district  court, 
should  remain  therein,  without  further  action. 
And  by  the  3d  section  it  was  enacted  that  all 
judgments,  orders,  decrees,  and  decisions  of  the 
provisional  court  relating  to  the  causes  trans- 
ferred by  the  act  to  the  district  court  or  to  the 
circuit  court  held  in  the  eastern  district  of 
Louisiana,  should  at  once  become  the  judg- 
ments, orders,  decrees,  and  decisions  of  tho 
said  district  court  or  the  said  circuit  court, 
unless  the  same  were  inconsistent  with  the 
rules  and  proceedings  thereof;  and  might  be 
enforced  as  the  judgments,  orders  and  decrees 
of  said  district  court  or  said  circuit  court. 

It  is  manifest  that  by  these  enactments,  no 
proceeding  of  any  description  was  intended  to 
be  transferred  into  the  circuit  court,  unless  it 
was  one  of  which  the  circuit  court  could  take 
jurisdiction  under  the  laws  of  the  United 
States,  as  they  were  prior  to  the  passage  of 
the  act. 

All  suits  and  proceedings  were  transferred 
into  the  district  court,  but  only  those  could 
be  acted  upon  b^  either  the  district  or  circmt 
court  which  might  have  been  instituted  in 
those  courts,  or  one  of  them.  All  others  were 
directed  to  remain  in  the  district  court  with- 
out further  action.  It  was  not  the  design  of 
Congress  to  enlarge  the  jurisdiction  of  the  Fed- 
eral courts  in  the  Louisiana  district,  but  rather 
to  enable  them  to  take  up  and  dispose  of  cases 
which  were  within  their  jurisdiction,  but 
which  had  been  commenced  in  the  provisional 
court  and,  either  not  carried  to  judgment  when 
•that  court  was  abolished,  or,  if  carried  [*4SO 
to  Judgment,  not  completed  by  execution. 

GVLch  being  the  purpose  and  meaning  of  the 
act,  it  becomes  necessanr  to  inquire  whether 
this  was  a  case  of  which  the  circuit  court 
could  entertain  jurisdiction  under  the  laws  of 
the  United  States,  for  if  it  was  not.  it  never 
was  legally  transferred  into  that  court,  but  it 
remained,  by  force  of  the  statute,  in  the  dis- 
trict court.  Tlie  record  discloses  that  the  suit 
was  brought  in  the  provisional  court  by  the 
plaintiff,  who  is  described  in  the  petition  as  a 
citizen,  residing  in  the  city  of  New  Orleans, 
against  the  defendant,  described  as  rcsi<Iinfr  on 
False  river,  in  the  parish  of  Pointe  Coupee. 
There  is  no  other  description  of  the  citizenship 
of  Uie  parties  contained  in  the  petition.      Tlie 

79  U.  8. 
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citation,  however,  describes  both  the  plaintiiT 
and  the  defendant  as  citizens  of  Louisiana,  and 
these  are  all  tlie  averments  of  citizenship 
which  can  be  found  in  the  record.  As  the  suit 
was  brought  for  a  balance  of  an  account,  its 
subject-matter  did  not  bring  it  within  the  ju- 
risuiction  of  the  circuit  court,  and  hence,  if  it 
was  a  case  of  which  that  court  could  entertain 
jurisdiction,  it  must  be  because  of  the  citizen- 
ship of  the  parties.  But  when  the  plaintiff  in 
an  action  invokes  the  jurisdiction  of  the  cir- 
cuit court  because  of  the  citizenship  of  the 
parties,  it  must  appear  upon  the  record  that 
the  citizenship  is  such  as  to  justify  the  court 
in  taking  cognizance  of  the  case.  And  certain- 
ly the  pleadings  here  exhibit  nothing  from 
which  the  court  can  see  that  both  parties  are 
not  citizens  of  Louisiana.  As  already  noticed, 
the  petition  makes  no  averment  respecting  the 
dtizensliip  of  the  defendant,  and  simply  de- 
scribes the  plaintiff  as  a  citizen,  without  as- 
serting of  wnat  state  or  kingdom.  And  the  ci- 
tation describes  both  parties  as  citizens  of 
Louisiana. 

It  is  true  that  after  the  judgment  was  ob- 
tained in  the  provisional  court  an  injunction 
was  granted  against  its  execution,  but  neither 
that  injunction  nor  the  bill  or  petition  upon 
which  it  was  founded,  can  be  considered  any 
part  of  this  record;  and  if  they  could,  they 
would  not  aid  the  plaintiff,  for  in  neither  of 
them  is  there  any  averment  of  the  citizenship 
451**]  *of  the  parties.  Nor  does  it  sufficient- 
ly appear  in  any  other  way  that  l)oth  parties 
were  not  citizens  of  Louisiana.  The  plaintiff, 
indeed,  when  he  moved  for  the  transfer  of  the 
ease  into  the  circuit  court,  suggested  that  the 
defendant  was  an  alien,  but  the  suggestion  was 
not  made  in  the  provisional  court.  No  proof 
of  it  was  offered,  and  the  alleged  alienage  was 
subsequently  denied.  It  is  clear,  therefore, 
that  the  case  was  not  one  of  which  the  circuit 
court  could  entertain  jurisdiction  under  the 
laws  of  the  United  States,  and  that  it  was 
never  legally  transferred  to  that  court.  It  fol- 
lows that  the  order  dismissing  the  cause  was 
correct. 

We  are  to  be  understood  as  deciding  only 
what  is  before  us.  We  express  no  opinion  re- 
specting the  regularity  or  effect  of  the  injunc- 
tion which  was  obtained  in  the  provisional 
court. 

The  judpment  of  the  Circuit  Court  is  affirmed. 


317»]  •THEODOKE  D.  ROGERS,  Plff,  in  Err,, 

V. 

LOUIS  E.  RITTER  et  al. 
(See  S.  C.  12  Wall.  317-322.) 

Ohfertion  not  taken  in  court  he1o\c,  cannot  he 
heard — evidence  by  comparison  of  handwrit- 
ing, when  not  admissible — when  witness  com- 
petent to  testify  to  handwriting. 

An  objection  Insisted  npon  for  the  first  time  tn 
this  court  Is  Ineffectual. 


Bvidence,  bj  comparison  of  handwriting,  Is  not 
admissible  when  the  witness  has  bad  no  prevlons 
knowledge  of  the  handwriting,  but  is  called  on  to 
testify  merely  from  a  comparison  of  hands. 

If  a  person  has  seen  another  write  bis  name  but 
once,  be  can  testify;  and  he  is  equally  competent 
If  be  has  personally  communicated  with  bim  by 
letter,  although  be  has  never  seen  bim  write  at  all. 

There  are  other  modes  Id  wblcb  one  person  can 
become  acquainted  with  the  bandwrltfng  of  an- 
other, besides  having  seen  bim  write  or  bavlng  cor- 
responded with  bim,  such  as  seeing  bis  signaturs  to 
official  documents. 

[No.  174.] 
Argued  Oct.  tS,  1871.    DeMed  Nov.  tO,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unitod 
States  for  the  District  of  California. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiff  in  error,  to  recover  possession  of  a 
certain  lot  of  ground.  Judgment  having  been 
given  for  the  defendants,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs,  M.  Blair  and  F.  A.  Diok,  for  plain- 
tiff in  error: 

The  court  below  erred  in  admitting  the  opin- 
ion of  the  defendants*  witness,  J.  F.  Sears,  as 
evidence  that  the  signature  of  Jos6  de  la  Crux 
Sanches  to  the  so-ctdled  grant  to  Briones,  and 
the  signature  of  John  C.  Buchanan  to  the  in- 
dorsement thereon,  were  the  genuine  signatures 
of  those  persons. 

This  witness'  knowledge  of  the  signatures  of 
these  persons,  acquired  not  from  luiving  seen 
them  write,  nor  having  corresponded  with 
them,  but  from  seeing  writing  in  the  recorder's 
office  supposed  to  be  theirs,  and  from  nothing 
more,  did  not  render  his  opinion  on  that  sub- 
ject legal  evidence. 

2  Phil.  Ev.  pp.  59S-613  and  notes,  480,  481. 
483;  2  Stark.  Ev.  512--518;  1  Greenl.  Ev.  99 
677,  678 ;  Strother  v.  Lucas,  (J  Pet.  767 ;  Oreaves 
▼.  Hunter,  2  Carr.  A  P.  477;  Goldsmith  v. 
Bane,  3  Ualst.  87;  Thatcher  ▼.  Ooff,  11  La.  94. 

No  relaxation  from  the  ordinary  rules  of  ev- 
idence on  this  subject  could  be  claimed  on  ac- 
count of  the  antiquity  of  the  papers  sought  to 
be  proved,  because  these  papers  were  less  than 
twenty  years  old,  and  the  person  whose  signa- 
ture one  of  them  was  alleged  to  bear,  was  act- 
ually produced  in  court  by  the  plaintiff,  and 
swore  that  he  never  executed  said  papers. 

2  Phil.  Ev.  618  and  note,  485;  Jackson  ▼. 
Brookes,  8  Wend.  426;  Strother  T.  Lucas,  6 
Pet.  767;  1  Greenl.  Ev.  678. 

Nor  was  this  witness  called  as  an  expert,  to 
prove  whether  the  signatures  to  said  papers 
were  in  an  imitated  and  disguised  or  natural 
hand. 

Qoodtiile  ▼.  Braham,  4  T.  R.  497. 

Mr.  Justice  DaTia  delivered  the  opinion  of 
the  court: 

Two  points  are  made  by  the  counsel  for  the 
plaintiff  in  error  against  the  affirmation  of 
this  judgment. 

It  is  insisted,   in  the  first   place,  that   the 


N«»TC. — EHtlencc  of  handirrltlnff  or  iHgnatttre. 

Th<*  admissioo  of  a  party  or  bis  attorney  is  com- 
petent priM>f  of  genuineness  of  party's  signature, 
waihridke  r.  Kennlsoo.  1  Bsp.  143;  Steph.  Bv.  26; 
8uvdiitn  r.  Coombi*.  3  Green,  13ft. 

Pernon  Is  oot  required  to  testify  as  to  whether 
sienainre  is  his  till  he  has  seen  l)ody  of  paper. 
Tnl«.  however.  Is  In  discretion  of  court  on  cross- 
12  \V.\LL. 


examination.  N.  Am.  P.  Ins.  To.  v.  T»^roop,  22 
Mich.  161 ;  Hardy  v.  Norton.  66  Barb.  527. 

Person  is  not  entitled,  nor  required  to.  but  may 
by  consent,  write  in  court  as  a  test.  Gilbert  v. 
8Imp8on.  6  iMiy,  20 ;  KinK  v.  Donahue,  101  Mass. 
155.  14  Rep.  580 :  Hutcblns*  Case,  4  City  Hall  Ke<-. 
110:  Hayes  v.  Adams.  2  Sup.  Ct   (T.  &  C.)  503. 

Witness  may  testify   positively  to  signature  of 
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^ant  in  1945,  by  Sanchez  t«  Brionea,  tf  genu- 
ine ahouM  have  been  excluded  from  the  jury. 
becauae  it  purported  to  be  a  grant  by  a  justice 
of  the  peace  of  the  juriadiction,  and  no  such 
offleer  ^ad  'any  power  to  grant  land  in  Cali- 
fornia after  tbe  end  of  the  ye*r  1843.  But  in 
the  8tat«  of  the  record,  this  court  ii  not  called 
upon  tQ  decide  this  queation,  for  it  doea  not 
appear  tiiat  the  objwtion  was  taken  in  the 
court  below. 

It  ia  true  the  grant  was  attacked  there,  but 
on  an  entirely  different  ground.  The  main  con- 
trover^  concerning  it  was  whether  or  not  it 
was  genuine.  Its  validity,  if  genuine,  doea  not 
teem  to  have  been  questioned.  We  are  not, 
therefore,  required  to  travel  through  the  van- 
OU8  laws  of  Mexico,  the  acta  of  CaufomiB  gov- 
emora,  and  the  proceedings  of  departmental  as- 
MRiblies  to  determine  at  what  period  of  time 
the  powera  of  justices  of  the  peace,  acting  as 
alcaldes,  to  grant  building  Iota  within  their 
'Jurisdiction,  ceased. 

It  is  insisted,  in  the  second  place,  that  com- 
irisoQ  of  handwriting  is  in  no  caae  legal  evi- 
_..     __i    __   ...   admitted   to  prove   the 


S 


is  certainly  true  that  the  ancient  rule  of  the 
common  law  did  not  allow  of  testimony  de- 
rived from  a  mere  comparison  of  hands,  and 
equally  true  that  there  haa  been  a  great  diver- 
aity  of  opinion.  In  the  different  courts  of  this 


country,  In  relation  to  this  species  of  evidenee. 
But  in  England  this  rule  ol  the  common  law, 
OS  it  respects  civil  proceedings,  has  been  abro- 
gated by  the  l^slature,  so  that  in  the  courts 
there,  at  the  present  day,  in  civil  suits,  the 
witness  can  compare  two  •writings  ["321 
with  each  other,  in  order  to  ascertain  whether 
they  were  both  written  by  the  aame  peraoii. 
2  Tayl.  Ev.  1484.  It  is,  however,  not  uecet- 
aary  for  the  purixisei  of  this  caae  to  discuss 
the  subject  in  all  its  bearings,  nor  to  depart 
from  the  rule  laid  down  by  this  court  in 
SIrother  Y.  Lucas,  6  Pet.  783,  that  evidence  by 
coDipDrisan  of  hands  is  not  admissible  when 
the  witness  haa  had  no  previous  knowledge  of 
the  handwriting,  but  Is  called  upon  to  testify 
merely  from  a  comoarison  of  hands.  The  wit- 
nesses who  testiflea  in  this  ease  had  previous 
knowledge  of  Sanchet's  handwriting.  It  is 
true  tliis  knowledge  was  not  gained  from  see- 
ing him  write,  nor  from  correspondence  with 
him,  but  in  a  way  equally  effectual  to  make 
them  acquainted  with  it  Sanchez  was  for 
many  years  under  Mexican  rule  in  California, 
in  official  poaition,  acting  aa  justice  of  the 
peace,  transacting  the  duties  of  alcalde,  cor- 
responding with  the  governor,  and  exercising 
for  a  time  the  power  conferred  upon  him  to 
grmnt  small  parcels  of  land  to  deserving  per- 
sons. (Cot.  Hist,  of  San  Francisco,  by  Dwin- 
elle.)  Necessarily,  In  the  course  of  the  ad- 
ministration of  the  duties  of  bis  office,  he  bad 


another,  lebTlag  means  ot  knowlrdge  to  croaa-ei- 
amlnstloii.  Ooodhite  v.  BnrtletL  G  UcI«aD,  ine : 
Wblttler  V.  Oould.  S  Watla,  4B5 :  contra:  Blair- 
—  ■         1  r*nr.  t  W.  216. 


II  a  person  conno 


citlfT  positlTelj  to  the  iwr- 


r  siKDalure.  be  ma*  to  general  acquaintance 
wiia  writing  ot  person,  tben  to  hli  meani  of  knowl- 
edge, and  tlien  whether  the  signature  la,  or  he  be- 


s  It-  to  be.  that  of  the  pstlj.     If  he  does  __. 

glre  means  of  knowledge,  opposite  partj  0117  crou- 
dsoihie  as  to  this  beiorr  be  teidBea  to  slzpature. 
Blarmaker  t.  Wilson,  1  PcQr.  A  W.  216 ;  Mccracken 
V.  West.  IT  Obto.  )fl:  Bamlcb  v.  Wood,  8  Jones. 
206 :  Henderson  v.  Bank.  II  Ala.  S5S :  Hoodr  t. 
Rowell.  IT  Pick.  tW:  Hopkins  v.  Mtnulrre,  SS  Ue. 
T8:  Fasb  v.  Blake.  38  III.  8«3 ;  Sbltler  v.  Bremer. 
38  I^.  St.  41S :  Clark  t.  rreeman.  2S  Pa.  St.  183. 

To  qnallfj  a  witness  to  handwriting  there  is  no 
standard  died.     It  Is  snUlcient  II  J-     -^r- 


B  received  letters  : 


by  person,  or  tbit 


1.  IT  N.  1 
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Daverne,  iS  Johns.  184,  10  A 
lord  T.  Knott,  2  Jobna  Cas.  Sii  z- 

press  Co.  v,  Thornton.  41  Miss.  216  rr- 

more,  6  Ad.  &  B.  708 :  Bowman  v.  N. 

H.  BT;  Hess  t.  Slate,  G  Oblo,  B;  *. 

Boot,  3  Met  B23 :  B'k  of  Com.  t.  M  X. 

514 ;    V,    8.   T.    Cbampsgne,    I   Ben.  *. 

Allen,  1  Hawks.  6,  »  Am.  Dec.  616_i  ...i...  -  ~...ir, 

1  Ired.  U  le.  SB  Am.  Dec.  T28 ;  Hammond's  Caaa, 

2  Gretinl.  83,  11   Am.   Urt.  S9;  V.  B.  J.  Slmpaon, 

3  Penr.  A  W,  437,  24  Am.   Dec   881;   Cocbron  T. 
ButterBeld.  18  "    ^    ""      '"    ■-    "—    "** 


be  tbose  alrsadr  to  evidence,  and  tbts  mle  Is  adopt- 
ed In  many  statea.  Moore  v.  D.  B.  91  H.  8.  270; 
Wtlllams  V.  Dreiel.  14  Hd.  566:  Henderson  v. 
Hacknev.  16  Oa.  B21 :  Banle;  t.  Gandy,  28  Tex. 
211;  Clav  v.  ADderson,  10  W.  Va.  4B :  SUte  v. 
Glveni.  B  Ala.  747 ;  Tome  v,  Parkersburg  R.  Co.  ao 
Ud.  S6.  IT  Am.  Rep.  040 ;  KaoDon  v,  Galloway.  BB 
Tenn.  230 :  Sowt  v.  Kyle,  1  Lelgb.  216 ;  Bute  v. 
Olvens.  6  Ala.  74T  :  Pierce  v.  Norlhev.  14  Wis.  6 : 
West  V.  Btate,  32  N.  J.  U  31! ;  Tmrtesa  v.  Hlaen- 


9  111.  22;  aark  * 


Bhode^  S  Helsk.  206: 


Fa  compsrlson  of  dlapoted  writings 

with  others  proved  genuine  Is  allowed  by  statute. 
28  and  28  VIcL  C.  18  ■  8 ;  lowa  Code,  I  8,6W: 
Law  of  N.  X.  1880,  ch.  36. 

The  decisions  la  some  Bb 

parlson  without  ■  otatute.      .. 

SO  Ulss.  24;  Bute  v.  Hastinn  B8  N.  H.  4B2j  Lyon 
T.  Ljman.  fi  Conn.  BB :  Hoody  v.  Bowcll,  IT  Pick. 
480,  38  Am.  Dec.  aiT;  Woodmr-  -    "-—     -"   ■'- 


IS  Oblo  St.  4I8;  Haycock  v. ., 

B-k  ot  Lancaster  v,  Wbltebalt.  lil  8.  A  B.  110: 
Bute  V.  Hastings,  68  N.  H.  4B3i  Adams  T.  neM, 
31  Tt.  268;  Demerritt  t.  Randall.  116  Ifaaa.  Ul. 
There  Is  one  exception  to  the  common-law  rult 
In  regard  to  eomparfson  of  handwriting.  If  Uib  Ib> 
atmmeot  to  be  asad  a-  "  -* — ■• — '  ' 


«,  17  Am.  kep.  540; 

i^ua. 


Hep. 

[.  443 ;  Randal 

L  Rep.  47C 


r  Dana,  180,  Rfi  Am. 


A  0.  31  Am.  Sep.   186. 

r    writing    made    by 

Di  parpoae  of  evidence 

aw  »««™  ~.  -.-  .-. ^r---*™-     Com.  v.  Alleai. 

128  Uasa.  46.  8B  Am.  Rep.  356. 

Expert  who  bas  no  koowledga  of  writing  of  per- 
son,  except  from  steing  blm  write  several    ttmen. 


Be*,  aiao,  notes.  62  L.  B.  A.  817 ;  68  L^    B.  A. 
163,  42T,  sir,  MB  :  and  64  L.  E-  A,  SOa. 
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occasion  frequently  to  attach  his  signature  to 

eipers  of  importance.  These  papers,  after  the 
nited  States  took  possession  of  the  country, 
were  deposited  in  the  recorder's  office  of  San 
Francisco,  and  the  surveyor  general's  office, 
where  the  Mexican  archives  are  kept.  San- 
chez also,  as  did  most  of  the  native  Califomi- 
ans  and  Mexicans  who  had  been  in  public  life, 
appeared  before  the  United  States  lAnd  Ckm- 
n&ission,  which  sat  in  San  Francisoo,  to  deter- 
mine the  validity  of  Spanish  grants,  and  gave  his 
depositions.  These  depositions,  with  the  other 
papers  of  the  commission,  at  the  expiration  of 
it,  were  taken  to  the  office  of  the  Land  Com- 
missioner at  Washington.  As  no  question  was 
raised  on  the  trial,  of  the  genuineness  of  these 
various  writings — Sanchez  was  present  and  in- 
terposed no  objection — ^they  roust  be  consid- 
ered, if  not  as  having  been  acknowledged  by 
him,  at  least  as  having  been  proved  to  the  sat- 
isfaction of  the  court. 

In  this  condition  of  things.  Sears,  the  elerk 
in  the  recorder's  office  for  eight  years,  having 
the  especial  charge  of  the  records;  Hopkins, 
the  custodian  of  the  archives  for  an  equal 
length  of  time,  and  Fisher,  the  secretary  and 
interpreter  for  the  Board  of  Land  Commis- 
sioners, were  called  upon  to  testify  upon  the 
subject  of  the  disputea  signature.  In  order  to 
lay  a  foundation  for  their  competency,  they 
were  requested  to  state  whether  they  were  ac- 
quainted with  the  handwriting  of  Sanchez,  and 
to  give  their  means  of  knowledge.  Each  and 
all  answered  that  they  were  familiar  with  it, 
and  told  how  they  knew  it.  Sears  had  fre- 
^ently  seen  it  in  his  office  and  had,  many 
times,  made  certified  copies  of  the  papers  to 
which  it  was  attached,  for  the  use  of  the 
courts.  Indeed,  so  familiar  was  he  with  it, 
that,  in  speaking  of  it  and  the  handwriting  of 
another  person,  he  said:  "I  have  seen  so 
many  instruments  and  papers  passing  through 
my  hands,  that  these  ^  signatures  (naming 
them)  are  like  household 'implements  with  us." 

Hopkins,  an  expert  in  detecting  writing  not 
genuine,  had  examined  the  correspondence  of 
Sanchez,  while  justice  of  the  peace,  with  the 
governor,  and  other  papers  in  the  archives,  to 
which  his  signature  was  affixed,  quite  often, 
and  was,  therefore,  well  acquainted  with  it. 

Fisher  knew  it,  because  he  had  the  custody, 
during  the  term  of  the  board  of  land  commis- 
sioners, of  all  the  depositions  taken  by  them, 
and  acted  as  interpreter  fo^  those  who  could 
not  speak  the  English  language.  The  party 
making  the  depositions  was  required  to  sign 
them,  after  one  of  the  commissioners  had  i^- 
ministered  the  oath.  Then  they  passed  into 
Fisher's  hands,  as  secretary,  who  indorsed 
them  and  put  them  among  the  papers  of  the 
case.  San<mez's  testimonv,  with  many  others, 
was  taken,  and  although  Fisher  could  not 
swear  that  he  had  actually  seen  him  write  his 
name,  he  believed  he  had,  and  at  any  rate  he 
should  know  his  signature  from  having  seen  it 
to  the  depositions. 

The  circuit  court,  after  these  witnesses  had 
stated  the  manner  in  which  they  formed  their 
knowledffe  of  the  handwriting  of  Sanchez,  al- 
328*1  lowed  them  •to  testify  whether  his 
rijopfiatiire  to  the  grant  in  controversy  was  genu- 
ine or  not;  and  the  inquiry  iss  Did  the  court 
12  Wail. 


err  in  its  ruling  on  this  point?  ObviouRly.  the 
evidence  is  not  obnoxious  to  the  objection  tliat 
it  is  a  mere  comjMtrison  of  hands;  that  is,  a 
comparison  by  a  juxtaposition  of  two  writings, 
in  order  to  enable  a  mtness,  without  previous 
knowledge  of  the  handwriting  of  the  party,  to 
determine  by  such  comparison  whether  both 
were  written  by  the  same  person. 

The  witnesses  in  this  case  were  conversant 
with  the  signature  of  Siuichez,  and  swore  to 
their  belief,  not  by  comparing  a  disputed  with 
an  acknowledged  signature,  but  from  the 
knowledge  they  had  previously  acquired  on  the 
subject.  The  text  writers  all  agree,  that  a  wit- 
ness is  qualified  to  testify  to  the  genuineness 
of  a  controverted  signature  if  he  has  the 
proper  knowledge  of  the  party's  handwriting^. 
The  difficulty  has  been  in  determining  what  is 
proper  knowledge,  and  how  it  shall  be  ac- 
quired. It  is  settled  everywhere,  that  if  a  per- 
son has  seen  another  write  his  name  but  once 
he  can  testify,  and  that  he  is  equally  compe- 
tent, if  he  has  personally  communicated  with 
him  by  letter,  although  he  has  never  seen  him 
write  at  all.  But  is  the  witness  incompetent 
unless  he  has  obtained  his  knowledge  in  one  or 
the  other  of  these  modes?  Clearly  not,  for  in 
the  varied  affairs  of  life  there  are  many  modes 
in  which  one  person  can  become  acquainted 
with  the  handwriting  of  another,  besiaes  hav- 
ing seen  him  write  or  correspcmded  with  him. 
There  is  no  good  reason  for  excluding  any  of 
these  modes  of  getting  information  and  if  the 
court  on  the  preliminary  examination  of  the 
witness,  can  see  that  he  has  that  degree  of 
knowledge  of  the  party's  hand\%Titing  which 
will  enable  him  to  judge  of  its  genuineness,  he 
should  be  permitted  to  give  to  the  jury  his 
opinion  on  the  subject. 

This  was  done  in  this  case,  and  it  is  manifest 
that  the  three  witnesses  told  enough  to  satisfy 
any  reasonable  mind  that  the^  were  better  able 
to  judge  of  the  signature  of  Sanchez,  than  if 
they  had  only  received  one  or  two  letters  from 
him,  or  saw  him  write  his  name  once. 

The  judgment  it  affirmed. 
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Cuet&m  to  have  no  lookout,  when  ineuffieient'^ 
when  one  oumer  Kahle  for  eollieion — when 
other  owners  need  not  h^  joined. 

A  custom  of  the  sea,  not  to  have  a  lookout  in  the 
day-time  or  while  reeflns,  if  It  were  proved,  would 
not  be  snfflcient  to  juntlij  the  abseuce  of  a  lookout 
in  a  case  when  the  vessel  was  In  close  proximity  to 
two  others. 

One  of  several  owners,  who  commanded,  sailed 
and  exclusively  managed  a  vessel  and  was  the  char- 
terer, is  responsible  for  the  tortious  acts  of  the 
vessel. 

That  the  other  owners  are  also  sued  with  him  Is 
no  bar  to  a  recovery  against  him,  as  it  is  in  accord- 
ance with  admiralty  practice  to  decree  against  one 
of  several  respondents  to  a  libel  for  a  tort,  and  to 
discharge  the  othera 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  southern 
district  of  New  York,  by  the  appellant  to  re- 
cover damages  resulting  from  a  collision.  A 
decree  having  been  entered  dismissing  the 
libel,  the  libelants  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  aflirmed. 
Whereupon  the  libelants  took  a  further  appeal 
to  this  court. 

Tliecase  is  stated  in  the  opinion  of  the  court. 

Mr.  D.  MoMahon,  for  appellants: 

As  a  matter  of  fact,  we  respectfully  submit 
that  the  evidence  in  the  transcript  of  the  rec- 
ord fails  to  show  that  the  vessel  was  so  much 
under  the  exclusive  control  of  Hammond  as  to 
relieve  the  general  owners  from  their  liability 
for  the  negligent  navigation  of  the  master  and 
crew,  as  set  up  in  the  defendants'  answer 
below. 

By  the  local  law  of  New  York  under  such  an 
arrangement,  the  general  owners  (the  various 
appellees)  were  responsible  for  the  engage- 
ments and  misfeasances  of  the  master,  Hamfi- 
mond. 

Saxton  V.  Read,  Lalor's  Supp.  to  Hill  ft  D., 
323,  is  directly  in  point;  Kenzel  v.  Kirk,  37 
Barb.  113;  32  How.  Pr.  269;  McCready  v. 
Thome,  49  Barb.  438;  Basset  v.  Cro\ce%  3 
Robt.  (X.  Y.)  72;  Vose  v.  Cockroft,  45  Barb. 
68;  Sager  v.  Nichols,  1  Daly,  1;  Kohler  v. 
Wright,  7  Bosw.  318;  8ime  v.  Howard,  40  Me. 
276. 

Under  the  general  Admiralty  law,  by  which 
it  is  presumed  this  court  will  construe  the  lia- 
bility sought  to  be  charged  upon  the  appellees, 
we  submit  that  they  are  clearly  liable  to  the 
appellants;  assuming,  of  course,  that  the  in- 
jury in  question  was  occasioned  by  the  negli- 
gence of  those  navigating  the  R.  H.  Huntley. 

1.  The  act  of  Congress  of  March  3,  1851,  9  3, 
9  Stat,  at  L.  635,  in  effect,  declares  such  to  be 
the  responsibility  of  the  general  owners,  to 
the  extent  of  the  value  of  the  colliding  vessel 
and  its  freight. 

Construction  has  been  given  to  this  section 
by  Walker  v.  Ins.  Co.  14  Gray,  288;  Allen  v. 
Mackay,  6  Lew  Rep.  (N.  S.)  686;  Bpring  ▼. 
Haskell,  14  Gray,  309. 

2.  The  5th  section  of  the  same  act  provides 
that  the  charter  or  charterers  of  any  ship  or 
vessel,  in  case  he  or  they  shall  man,  victual 
and  navigate  such  vessel  at  his  or  their  own 
expense,  or  by  his  or  their  own  procurement, 
shall  be  deemed  the  owner  or  owners  of  such 
vessel  within  the  meaning  of  this  act;  and 
such  ship  or  vessel,  when  so  chartered,  shall 
be  liable  in  the  same  manner  as  if  navigated 
by  the  o^i-ner  or  owners  thereof. 

Hill  V.  Oo1d4m  Gate,  5  Am.  L.  Reg.  142. 

This  section,  we  respectfully  submit,  does 
not  apply  to  this  case;  for  Samuel  8.  Ham- 
mond \va»«  not  a  charterer,  nor  did  he  navigate 
the  schooner  Huntley  at  his  own  expense. 
The  proof  shows  that  he  paid  the  crew  and  for 
their  victualing;  but  the  port  charges  were 
divided.  The  owners  paid  for  the  repairs,  and 
the  ship  chandlery  bills;  i.  «.,  they  were  taken 
out  of  their  share  of  the  gross  earnings.  The 
earnings  were,  with  these  exceptions,  divided. 
He  htcked  several  of  the  essential  elements  of 
a  charterer. 
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It  is  against  the  policy  of  the  maritime  law, 
that  these  secret  arrangements  between  a  mas- 
ter and  owners  should  qualify  the  maritime  li- 
ability of  the  general  owners  to  third  parties. 

To  all  the  world,  the  master  of  a  vessel  is 
the  accredited  and  presumptive  agent  of  th« 
general  owners,  in  matters  connected  with  the 
navigation  of  a  vessel. 

The  Vrow  Judith,  1  C.  Rob.  151;  U,  8.  ▼. 
The  Malek  Adhel,  2  How.  234;  The  Columbia. 
1  C.  Rob.  156;  The  Druid,  1  W.  Rob.  399. 

This  point  couid  not  have  been  raised  under 
the  pleadings,  as  they  were  in  the  district 
court  below.  The  Commander-in-Chief,  1  Wall. 
52,  17  L.  ed.  611. 

At  common  law,  anv  number  of  tort-feasors 
might  be  joined  as  defendants  in  the  same  ac- 
tion, at  the  suit  of  the  party  aggrieved,  and  a 
failure  to  inculpate  any  one  or  more  of  such 
parties  was  not  ground  for  nonsuit  as  to  all. 

Archb.  PI.  72;  1  Chit.  PI.  99,  and  cases  cited; 
Low  V.  Mumford,  14  Johns.  426. 

In  admiralty,  parties  who  are  injured  by  a 
collision  have  been  allowed  to  maintain  their 
libel  in  rem,  and  also  their  libel  in  personam^ 
against  different  vessels  and  the  different  per- 
sons doing  the  injury  complained  of.  In  these 
actions  some  defendants  have  been  discharged, 
and  others  have  been  held. 

Newell  V.  Norton,  3  Wall.  266,  18  L.  ed.  272, 
opinion;  Smith  v.  The  Creole  d  Sampson,  2 
Wall.  Jr.  485;  Chase  v.  Crary,  24  How.  Pr. 
159. 

Under  the  5th  section  of  the  act  of  1851,  if 
Samuel  S.  Hammond  be  considered  to  be  the 
charterer  of  the  schooner  R.  H.  Huntley,  it 
was  proper  in  the  libel  to  call  him  owner,  for 
the  words  of  the  act  are,  that  he  is  "to  be 
deemed  the  owner  of  such  vessel." 

On  the  merits  of  the  collision,  the  libelants 
were  clearly  entitled  to  recover. 

Messrs.  Rioliard  M,  Hvntley  and  Wn^ 
Fuller  ton,  for  appellees: 

The  libelants  cannot  recover,  because  they 
have  sued  the  general  owners  of  the  colliding 
vessels  in  personam;  whereas,  the  vessel  ixras 
not  in  their  employ;  was  not  managed  or  con- 
trolled by  them;  was  not  vicUialed  nor 
manned  by  them ;  was  not  sailed  by  their  a^nt 
nor  by  a  person  in  their  employ. 

Lyman  v.  Redman,  23  Me.  289;  Hallet  ▼. 
Ins.  Co.  8  Johns.  272 ;  McCabe  v.  Doe,  2  E.  D. 
Smith,  64;  Clendaniel  v.  Tuckerman,  17  Barb. 
184;  Tuckerman  v.  Brown,  17  Barb.  191. 

The  owner  of  a  vessel  is  never  made  liable 
as  a  carrier  merely  bv  virtue  of  his  ownership. 

Tlie  vessel  must  also  have  been  in  his  em- 
ployment, so  as  to  make  him  a  party  to  the 
contract  for  carriage. 

Nor  is  it  material  to  the  question  of  liabil- 
ity, whether  the  owner  of  the  vessel  receive  for 
its  use  a  stipulated  sum  or  a  share  of  its 
earnings. 

Cutler  ▼.  Winsor,  6  Pick.  335,  cited  in  the 
opinion  of  the  judge  whB*'tried  the  case,  is  to 
this  effect.  See,  also,  Thompson  v.  Hamilton, 
12  Pick.  425;  Taggard  ▼.  Loting,  16  Mass.  336; 
Reynolds  v.  Toppan,  15  Mass.  370;  Mantcr  T. 
Holmes,  10  Met.  402. 

The  judgment  of  the  circuit  court  was  right, 
and  should  be  affirmed. 

Sherman  v.  Pream,  30  Barb.  481;  Baker  v. 
Huckins,  5  Gray,  596;  Sproat  v.  Donnelly  26 
Ma.  185;  Manter  v.  Holmes,  10  Met.  402 ;  \aAh 
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f.  Parker,  88  Me.  480;  Lincoln  t.  Wright,  23 
Pft.  76. 

These  are  all  decisions  of  state  and  common- 
law  courts,  but -they  profess  to  follow  admiralty 
rules,  and  are  sustained  by  Federal  and  ad- 
miralty court  Hecisions. 

Webb  ▼.  Peirce,  1  Curt.  104;  ThomOB  v.  0«- 
home,  19  How.  22,  16  L.  ed.  534. 

But  aside  from  all  decisions,  the  statute  (9 
Stat,  at  L.  635,  fS  3-5)  seems  to  set  this  mat- 
ter entirely  at  rest,  and  conclusively  to  dispose 
of  the  question. 

The  libelants  cannot  recover  because  they, 
tnd  not  the  respondents,  were  guilty  of  the 
negligence  which  caused  the  collision. 

The  Brothers  was  under  full  sail  and  per- 
fectly manag^le,  while  the  Huntley  was  un- 
(kr  head  sails  only  and  was  reefing,  and  in  such 
position  she  was  crippled,  and  was  to  be  con- 
sidered and  treated  as  a  favored  vessel. 

It  appears  to  be  customary,  under  such  dr- 
eamstances,  not  to  keep  a  special  lookoui,  and 
this  custom  the  Brothers  should  have  known. 

But  if  the  principle,  that  the  stronger  should 
pre  way  to  the  weaker,  is  admitted,  such  look- 
oot  was  unnecessary  in  any  case,  until  the 
Brothers  'proves  that  her  sudden  going  about 
in  the  manner  she  did,  was  not  the  cause  of 
the  collision,  and  this  she  has  not  attempted 
to  do. 

Mr.  Justice  Stronc  delivered  the  opinion  of 
of  the  court: 

This  was  a  case  of  collision,  in  which  the 
Ubelants  impleaded  the  respondents  personally, 
as  owners  of  the  schooner  R.  H*  Huntley.  The 
libel  averred  that,  on  the  12th  day  of  February, 
1860,  the  schooner  Brothers,  owned  by  the 
libelants,  was  negligently  run  into  and  sunk 
on  the  high  seas  by  the  R.  H.  Huntley,  in 
consequence  of  the  mismanagement  of  those  on 
board  the  Huntley  and  in  charge  of  her. 

Hie  manner  in  which  the  collision  occurred, 
u  we  gather  from  the  evidence,  was  as  fol- 
lows: On  the  morning  of  the  day  above  men- 
tioned, three  schooners,  the  William  Capes, 
the  Brothers,  and  the  R.  H.  Huntley,  all  bound 
for  New  York,  were  proceeding  up  the  New  Jer- 
sey coast,  not  far  below  Sandy  Hook.  Tliey 
were  all  heavily  laden  and  sailing  dose-hauled? 
having  the  wind  about  north-northwest,  blow- 
uig  fresh  and  fitfully.  The  general  direction 
of  their  courses  was  about  the  same.  The  ves- 
sels were  near  each  other,  the  Gapes  in  advance 
and  the  Huntley  next:  After  sailing  thus, 
from  eight  in  the  morning  until  after  nine, 
the  wind  having  veered  more  northwardly,  all 
the  schooners  Sicked  toward  the  northeast, 
thus  standing  off  shore.  When  the  Huntlev 
tacked  to  stand  out,  she  lowered  her  mainsail, 
in  order  to  take  in  reefs;  but  the  Capes  and 
the  Brothers  continued  to  carry  the  same  sail 
they  had  carried  before.  In  consequence  of 
this,  the  Brothers  passed  the  Huntley,  though 
on  the  leeward  side,  running  at  the  speed  of 
seven  or  eight  knots,  while  the  speed  of  the 
Huntley  was  only  four  or  five.  All  the  ves- 
sels mil  on  the  off  shore  tack,  some  fifteen  or 
twenty  minutes,  which  carried  them  about  two 
miles  out  to  sea.  The  Capes  then  went  about 
and  stood  in  shore  on  her  starboard  tack,  the 
Brothers  following  very  soon  after;  but  be- 
fore the  latter  could  gather  headway  after 
tacking,  the  Huntley  ran  into  her,  head  on, 
12  Wall.  U.  S.,  Book  20. 


striking  her  abaft  the  main  rigging,  an^ 
ing  her  to  sink  in  half  or  three  quarters 
hour.  All  the  witnesses  agree  tnat  wh 
Brothers  tacked  to  stand  in  shore,  the 
ley  was  astern  of  her,  although  they  dif 
specting  the  distance  at  which  she  was  i 
The  evidence,  however,  satisfactorily 
lishes  that  it  was  not  less  than  five  or  si 
dred  3rards,  the*  Huntley  being  slightly 
windward.  It  is  also  clearly  proved  thai 
was  no  lookout  on  the  Huntley;  that  i 
on  board  of  her  saw  the  Brothers  wh< 
tacked,  or  when  she  was  in  stays,  or  i 
her  at  all  after  her  tacking,  until  it  w 
late  to  avoid  a  collision.  Though  bailee 
the  Brothers,  and  told  to  keep  off,  no 
tion  was  given  to  the  hail.  The  evident 
leaves  no  doubt  that  had  those  in  cha 
the  Huntley  been  watchful,  had  they  se 
Brothers  when  she  went  about,  it  woulc 
been  entirely  in  their  power,  by  porting 
helm,  to  pass  under  the  Brothers*  stem 

It  is  plain,  as  respects  the  merits  of  thi 
that  the  collision  *was  the  result  of   | 
gross  carelessness  in  the  management  < 
Huntley.     Knowing,  as  the  master  did 
there  were  two  schooners  in  close  proxim 
his    own;    knowing,    also,    as    he  must 
known,  that  they  were  beating  out  their 
and  would  probably  soon  come  about  an 
in  shore,  there  can  be  no  excuse  for  his  i 
to  keep  watch  of  their  movements  and 
tice  the  change  of  course  by  the  Broth 
season  to  port  his  helm  and  thus  pass 
her   stem.    That  the  hands  on   the   H 
were  engaged  in  reefing  the  mainsail  c( 
ly  did  not  relieve  her  from  all  obligation 
serve  the  commonest  precautions  again 
flicting  an  injury  upon  a  neighboring 
ahead,  espedally  when  the  movements  o 
vessel  were  precisely  what  ought  to  hav* 
anticipated. 

The  respondents,  however,  insist  that  i 
custom  of  the  sea  not  to  have  a  look< 
the  daytime,  or  while  reefing,  and  thej 

Eroduced  witnesses  to  prove 'such  a  ci 
tut  the  evidence  falls  far  short  of  sli 
that  such  a  custom  exists  generally,  an( 
were  proved,  it  would  not  be  a  reasonab] 
sufficient  to  justify  the  absence  of  a  look 
such  a  case  as  this,  when  the  Huntley  \ 
close  proximity  to  two  other  vessels,  botl 
ing  to  the  windward,  and  one  of  the 
least,  expected  soon  to  cross  her  bow. 

It  has  not  been  claimed  that  the  co 
was  the  result  of  inevitable  accident,  w 
fault,  but  the  respondents  contend  that 
due   to  the  mismanagement  of  the   Br< 
rather  than  to  that  of  the  Huntley.    Th 
gument  is  that  the  Brothers  was  under  fi 
and  perfectly  controllable,  while  the  Hi 
being  under  head  sails  only,  with  her  har 
gaged  in  reefing,  was  a  crippled    vessel 
therefore,  one  to  be  favored.     Hence  it 
ferred  that  it  was  the  duty  of  the  Brotl 
keep  out  of  the  way.     It  may  be  concede 
when  two  vessels  are  approach  ins:  each 
the  one  crippled  and  the  other  in  good 
ageable  condition,  it  is  the  duty  of  the  lai 
possible,  to  give  way  to  the  former.     B 
Huntley  can  in  no  sense  be  said  to  have 
crippled   vessel.     She   was   running   fre< 
her  'off  shore  tack,  four  or  five  knots  an 
hour,  with  her  foresail  and  jib  set.    She 
27 
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her  helm  perfectly,  and  though  she  may  not 
have  been  able  to  come  about  as  easily  as  she 
would  had  her  mainsail  been  set,  there  was  not 
the  slightest  difficulty  in  the  way  of  her  taking 
care  of  herself  and  avoiding  collision  with  othor 
▼essels.  The  most  obvious  maneuvers,  that  of 
porting  her  helm,  was  not  embarrassed  at  all 
by  the  fact  that  her  mainsail  was  not  spread. 

It  is  further  urged  that  the  Brothers  hnd 
not  beaten  out  her  tack  when  she  came  about, 
and  hence,  that  her  putting  her  helm  down  and 
turning  in  shore  wnen  she  did  was  a  fault 
which,  by  throwing  her  in  the  way  of  the  Hunt- 
Tey,  caused  the  disaster.  Was  it,  however,  a 
fault T  It  is  by  no  means  clear,  from  the  evi- 
dence, that  the  Brothers  had  not  beaten  out  her 
tack  fully.  On  the  contrary,  the  evidence  that 
she  had,  appears  to  us  to  preponderate.  But, 
whether  she  had  or  not,  it  is  fully  proved  that 
her  coming  about  when  she  did  was  rendered 
proper,  if  not  necessary,  by  the  fact  that  the 
Capes  changed  to  the  starboard  tack.  The  Capes 
was  the  lending  vessel,  and  while  it  is  possible 
that  the  Brothers  might  have  ported  her  helm 
and  gone  astern  of  her,  it  is  obvious  that  the 
saler  course  was  to  tack  when  the  Capes  tacked. 
And  there  was  no  reason  to  apprehend  that  the 
Huntley,  following  astern  at  the  distance  of 
five  or  six  hundred  vards,  and  very  little,  if  at 
all,  at  the  windward,  would  be  embarrassed  by 
her  tacking.  She  had  passed  the  Huntley  close 
on  the  latter *s  lee  side,  at  a  distance  of  not  more 
thaiii  one  hundred  yards,  and  the  Huntley,  car- 
rying on  her  foresail  and  jil).  had  be^n  con- 
stantly falling  off  to  the  leeward.  Abundant 
sea-room  was,  therefore,  left  for  the  following 
vessel.  It  required  only  that  the  Huntley's 
helm  should  be  ported  half  a  point  to  carry  her 
safely  past  the  Brothers.  We  think,  therefore, 
the  whole  fault  of  the  collision  is  justly  charge- 
able to  the  Huntley. 

It  remains  to  inquire,  whether  the  respond- 
ents, or  any  of  them,  are  personally  responsi- 
ble for  the  injury.  They  were  all  general  own- 
ers of  the  schooner  at  fault  at  the  time  when 
416*]  'the  collision  occurred,  but  the  evidence 
shows  that  she  was  commanded,  sailed  and  ex- 
clusively managed  by  Samuel  S.  Hammond,  one 
of  them,  under  an  arrangement  made  between 
him  and  the  other  owners,  whereby  he  had,  in 
ejQfect,  become  the  charterer  of  the  vessel,  to  be 
employed  on  his  own  account,  without  the 
management,  control,  restraint,  or  possession 
of  the  other  owners.  He  sailed  the  vessel  on 
shares,  hiring  his  own  crew,  paying  and  victual- 
ing them,  paying  half  of  the  port  charges,  re- 
taining half  the  net  freight  after  the  port 
charges  were  taken  out.  and  paying  to  the  gen- 
rr^l  owners  the  other  half.  -It  is  clear,  there- 
fore, that  he  must  be  considered  as  having  been 
the  owner  "pro  Kac  vice**  This  accords  with 
the  authorities  generally.  Hallet  v.  The  Co- 
lumhian  Ins.  Co.  8  Johns.  272 ;  Wehh  v.  Pierce. 
1  Curt.  104;  Thomas  v.  Oshorn,  19  How.  22,  15 
L.  ed.  .534.  see.  also,  act  of  Cong,  of  March  3, 
1851,  fiS  5,  9  SUt.  at  L.  6.36.  Notwithstand- 
ing this,  however,  and  though  Samuel  S.  Ham- 
mond was  the  special  owner,  it  has  been  con- 
tended on  behalf  of  the  libelants  thai  all  the 
general  owners  are  liable  for  the  torts  com- 
mitted by  the  schooner  while  she  was  thus  let 
to  charter.  The  circuit  court  was  of  opinion 
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that  they  are  not,  and  this  court  is  equally  di- 
vided upon  the  auestion. 

But  we  are  all  of  opinion  that  the  owner  pfo 
hoc  vice  is  liabje,  and  that  he  may  be  charged 
in  this  proceeding.    The  court  below  held  that 
he  had  been  sued  merely  as  a  part  owner,  not 
as  the  charterer,  wrong-doer,  or  active  cause 
of  the  disaster,  and  that  as  this  liability  was 
placed  by  the  libel  on  the  same  ground  as  tliat 
of  the  other  owners,  the  suit  must  stand  or 
fail  as  to  all  the  respondents,  and  thev  held 
the  act  of  March  3,  1851,  a  bar  to  the  suit  in 
the  form  in  which  it  had  been  brought.    Tlie 
court,  therefore,  dismissed  the  libel.     This,  we 
think,  was  an  error.    The  act  of  1851  enacts 
that  the  charterer  or  charterers  of  any  ship 
or  vessel,  in  case  he  or  they  shall  man.  victual 
and  navigate  such  vessel  at  his  or  their  own 
expense,  or  by  his  or  their  own  procurement, 
shall  be  deemed  the  owner  or  owners  of  such 
vessel  within  the  meaning  of  the  act.     {  5.  The 
previous   section   had   declared   what  shall   he 
*the   liability  of  owners  for  collisions. r*4 17 
Samuel  S.   Hammond,  therefore,   is  to  be  re- 
garded as  the  owner,  because  the  charterer  and, 
as  such,  responsible  for  the  tortious  acts  of  the 
vessel.    If  the  other  general  owners  are  not,  he 
is.     The  libel,  it  is  true,  avers  that  all  the  re- 
spondeiitH  were  owners  at  the  time  of  the  col- 
lision.    It  does  not  set  forth  wOiether  they  were 
general  or  special  owners.     Such  an  averment 
was  unnecessary,  for  it  is  immaterial  to  their 
liability  Whether  they  were  one  or  the  other,  if 
they  had  the  possession  and  control  of  the  ves- 
sel.    It  is  ownership  which  determines  the  lia- 
bility, and  an  averment  of  the  mode  in  which 
ownership  was  acquired  would  be  super 6uouk. 
Had  Samuel  S.  Hammond  been  sued  alone,  as 
he  might  have  been,  the  libel  need  not   have 
averred  more  respectinir  his  ownership  than  is 
averred  now.    It  would  have  been  of  no  impor- 
tance to  set  out  whether  he  became  owner  bj 
purchase  of  the   schooner,  or   by   bequest, '  or 
by  charter-party,  for  his  liability  would  have 
lH>cn  as  fixed  in  each  case  as  in  the  others. 
Nor  does  the  libel  in  this  case  charge  gt^neral 
ownership,   as  distinguished    from    ownership 
pro  hoc  rice,  or  ownership  as  defined  by  the 
statute.    There  is  nothing,  then,  in  the  struc- 
ture of  the  libel  which  s^nds  in  the  way  of  a 
recovery  against  Hammond  as  owner,  unlesfi  it 
be  that  others  are  also  sued  with  him.     A  nil 
surely  that  is  no  bar  to  a  recovery  against  him. 
The  libel  is  for  a  tort,  and  tort  feaso\^s   are 
jointly  and  severally  responsible.    At  coniiYion 
law,  when  several  are  sued,  there  may  be    a 
recovery  against  one  alone,  or  a«rainst    more 
than  one,  and  less  than  the  whcJe  number.     We 
know  of  no  reason  for  a  different  rule  in    ad- 
miralty, and  it  is  in  accordance  with  admiralty 
practice    to    decree    against    one    of    •H»v<»rail 
respondents  to  a  libel  for  a  tort,  and  to    dis- 
charge the  others.     NeweU  v.  A*or/o»,  3  Wall. 
257,  18  L.  ed.  271;  Smith  v.  The  Creole,  2  Wall. 
Jr. 

Our  opinion,  therefore,  is,  that  even  if  the 
libel  was  rightly  dismissed  as  to  all  the  re- 
spondents except  Samuel  S.  Hammond,  the  li- 
belants are  entitled  to  a  decree  against  him. 

The  decree  of  the  Circuit  Court  is  rerc^aed, 
and  the  record  ia  remitted,  irith  inatm^'fifyn^ 
*<o  order  a  reference  to  ascertain   thoX ^\^^ 
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•«6«]    THE  HANNIBAL  ft   ST.   JOSEPH 
RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

EBEN  SWIFT. 
(See  8.  C.  12  Wall.  262-275.) 

OhUgiition  of  common  carrier — tchen  attaches 
— limiting  reeponeihility — baggage  of  pas- 
eenger — eurgical  inatrumentM, 

*1.  The  obligations  and  liabilities  of  a  common 
carrier  are  not  depoident  upon  contract,  though 
they  may  be  modllled  and  limited  bv  contract. 
They  are  imposed  by  law,  from  the  public  nature  of 
the  employment. 

2.  If  a  common  carrier  of  passengers  and  of 
goods  and  merchandise,  haye  reasonable  ground  for 
refusing  to  receive  and  carry  passengers  applying 
for  passage,  and  their  baggage  and  other  property, 
he  is  bound  to  insist,  at  the  time,  upon  such  ground. 
If  desirous  of  ayoldlng  responsibility.  If,  not  thus 
Insisting,  he  receives  the  i)aggage  and  other  prop- 
erty, bis  liability  is  the  same  as  though  no  ground 
for  refusal  existed. 

8.  The  liability  of  a  common  carrier  of  goods 
tod  merchandise  attaches  when  the  property  passes, 
with  his  assent,  into  his  possession,  and  is  not  af- 
fected by  the  carriage  in  which  it  is  transnorted. 
Dor  bj  the  fact  that  the  carriage  is  loaded  oy  the 
owner.  The  common  carrier  is  an  insurer  of  the 
property  carried,  and  the  duty  rests  upon  him  to 
that  the  packing  and  conveyance  are  such  as  to 
its  safety. 


4.  It  is  not  a  ground  for  limiting  the  responsi- 
Mlity  of  a  cummon  carrier,  where  no  interference 
is  attempted  with  his  control  of  the  property  car- 
ried, that  the  owner  aecompanies  it  and  keeps  a 
watchful  lookout  for  its  safety. 

6.  Where  a  railroad  company  receives  for  trans- 
portatloo,  In  cars  which  accompany  its  passenger 
omlns.  property  of  a  passenger  other  than  his  bag- 
gage. In  relatioo  to  which  no  fraud  or  concealment 
Ispractised  or  attempted  upon  Its  employees,  it  as- 
soaea,  with  reference  to  the  property,  the  liability 
of  a  common  carrier  of  merchandise. 

6.  Surgical  Instrumoits,  In  the  case  of  a  snrgeon 
In  the  army  traveling  with  troops,  constitute  part 
of  his  haggaga. 

[No.  171.] 
Argued  Oct.  t6,  1871.    Decided  Nov.  20,  1871. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
Suit  was  brought  in  the  court  below,  by  the 

*Headnotea  by  M-*.  Jnstlce  Fhlo. 
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defendant  in  error,  and  judgment  given  in  his 
favor  upon  the  following  agreed  statement  of 
facta,  viz.: 

1.  That  the  plaintiff,  Dec.  1861,  and  for  some 
time  prior  and  subsequent  thereto,  was  a 
surgeon  in  the  Army  of  the  United  States,  on 
duty  at  Fort  Randall,  Dakota  territory,  where, 
for  some  time  previous,  he  had  been  stationed 
and  resided  witli  his  wife  and  family. 

2.  That  Companies  H  and  M  of  the  4th  Ar- 
tillery, in  the  service  of  ti«"  rnitcd  States, 
constituted  a  part  of  the  garrison  at  the  afore- 
said fort,  and  were,  about  the  date  last  men-, 
tioned,  ordered  by  the  proper  authority  of  the 
United  States  jrovernmont  to  report  for  duty 
at  Cincinnati,  Ohio;  and  at  the  time  the  prop- 
erty mentioned  in  the  plaintiff's  declaration 
was  destroyed  by  fire,  said  companies  were  en 
route  from  Fort  Randall  to  Cincinnati,  in 
obedience  to  orders,  and  were  accompanied  by 
the  plaintiff  and  his  family,  who  were  traveling 
to  the  same  destination,  in  obedience  to  similar 
orders. 

3.  That  the  defendant  is,  and  was  at  said 
time,  a  corporation  created  and  organized  un- 
der an  act  of  the  general  assembly  of  the  ^^tate 
of  Missouri,  entitled  "An  Act  to  Incorporate 
the  Hannibal  &  St.  Joseph  Railroad  Compan>'.** 
approved  Feb.  16,  1847,  and  had  accepted  the 
grant  of  lands  contained  in  an  Act  of  Con- 
gress entitled  "An  Act  Granting  the  Right  of 
Way  and  a  Portion  of  the  Public  Lands  to  Aid 
in  the  Construction  of  Certain  Railroads  in 
the  State  of  Missouri,"  approved  June  10, 
1852,  and  the  act  of  the  general  assembly  of 
the  state  of  Missouri,  approved  Sep.  20.  f8.'>2, 
entitled  "An  Act  to  Accept  a  Grant  of  Land 
Made  to  the  State  of  Missouri  by  the  Congress 
of  the  United  States,  to  Aid  in  the  Construc- 
tion of  Certain  Railroads  in  Missouri,  and  to 
Apply  a  Portion  thereof  to  the  Hannihal  &  St. 
Joseph  Railroad."  All  of  said  acts  are  re- 
ferred to,  and  made  a  part  of  this  agreed  case. 
Defendant's  railroad  extends  from  tne  city  of 
St.  Joseph,  on  the  Missouri  river,  to  the  city 
of  Hannibal,  on  the  Mississippi  river,  across 
the  state  of  Missouri. 

4.  That,  in  the  month  of  June,  prior  to  the 
burning  of  said  property  of  the  plaintiff,  as 
hereinafter  stated,  the  United  States  govern- 
ment, by  Col.  Curtis,  notified  the  defendant 


Note. — Carrier  of  peroono  bound  to  accept  all 
paatengerg;  oactptUms;  u:hen  may  ewclude  a  pat- 
itenger;  muet  provide  traiae  ae  advertised — see  note 
to  Pearson  v.  Doane,  18  L.  ed.  U.  8.  447. 

What  in  imcluded  in  "haggoQe"  for  which  car- 
rier i»  reevoneihle. 

Whatever  the  passencer  takes  with  him  for  his 
personal  use  or  convenience,  either  with  reference 
to  the  immediate  necessities  or  the  ultimate  pur- 
pose of  the  Journey,  must  be  considered  personal 
raggage.  This  would  Include  not  only  all  articles 
of  personal  apparel,  for  use  or  ornament,  but  also 
the  con  case  or  tishiag  apparatus  of  the  sportsman, 
the  easel  of  the  artist  on  a  sketching  tour,  or  the 
books  of  the  student  and  other  articles  the  use  of 
which  is  personal  to  the  traveler  and  the  taking  of 
which  has  arisen  from  the  fact  of  his  journey. 
Macrow  v.  Great  Western  R.  Co.  L.  R.  6  Q.  B.  612; 
Van  Horn  v.  Kermlt,  4  E.  D.  Smith,  453. 

Bagfage  Includes  articles  of  necessity  or  conveni- 
ence. lOr  personal  use,  and  such  as  It  is  usual  for 
persons  traveling  to  take  with  them.  Jordan  v. 
Fall  River  R.  Co.  6  Cush.  eo. 

With  reference  to  merchandise  carried  as  bag- 
gage It  has  been  held  that  a  common  carrier  Is  not 
responsible  for  it  if  Its  lielng  Included  in  the  passen- 
ger s  baggage  is  not  disclosed.  Blumantle  v.  Filch- 
12  Wall. 


burg  R.  Co.  127  Mass.  822,  84  Am.  Rep.  876 :  Col- 
lins V.  Boston  A  Me.  R.  Co.  10  Cush.  506 :  Stlmson 
V.  Conn.  Rlv.  R,  Co.  98  Mass.  83 :  Connolly  v.  War- 
ren.  108  Mass.  146,  8  Am.  Rep.  300:  Macrow  v. 
Great  Western  R.  Co.  L.  R.  6  Q.  B.  612 ;  Davis  v. 
Cayuga,  etc.  R.  Co.  10  How.  Pr.  .332 ;  Chamberlain 
V.  western  Trans.  Co.  45  Barb.  223. 

Nor  for  samples  of  merchandise  carried  in  a  trunk 
for  the  purpose  of  carrying  on  traffic  as  a  mer- 
chant. Hawkins  v.  Hoflrman,  6  Hill.  586,  41  Am. 
Dec.  767;  Scovlll  v.  Griffith,  12  N.  Y.  515. 

Agreement  to  take  merchandise  as  baggage  can- 
not be  proved  by  custom  nor  from  appearance  of 
package  being  such  as  to  raise  suspicion  or  Infer- 
ence that  it  contained  merchandise.  Ailing  v.  B. 
ft  A.  It.  Co.  126  Mans.  121.  30  Am.  Rep.  667 :  Mich. 
Cent.  R.  Co.  v.  Carrow,  73  111.  348.  24  Am.  Rep. 
248;  CahlU  v.  London,  etc.  R.  Co.  10  C.  B.  (N.  S.) 
154;  13  C.  B.  (N.  S.)  818. 

If  the  carrier  accepts,  as  baggage,  goods,  knowing 
their  character,  or  so  packed  that  It  is  obvious,  he 
is  responsible  for  them.  Hellman  v.  Ilollldav.  1 
Woolw.  365 :  Mlnter  v.  Padflc  R.  Co.  41  Mo.  503 ; 
Gt.  N.  R.  Co.  V.  Rhejpperd,  8  Bxch.  80;  Stoneman 
V.  Erie  R.  Co.  62  N.  Y.  429. 

The  following  articles  have  been  held  to  be  bsg- 
sage ;  a  gold  watch  deoosited  In  trunk  by  traveler 
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that  it  claimed  the  right,  and  would  take  pos- 
session of  the  road  and  use  it  whenever  it  de- 
sired, for  the  transportation  of  troops  and  mu- 
nitions of  war;  that  when  the  government  did 
not  need  it  for  this  purpose,  the  company  could 
use  it  for  the  transportation  of  passengers  and 
property.  It  was  the  policy  of  the  govern- 
ment to  keep  the  road  open  and  have  trains 
run  on  it  with  as  much  regularity  as  possible, 
so  as  to  show  its  power  and  majesty,  and  thus 
have  its  moral  enect  upon  the  citizens  along 
the  line,  reserving,  however,  the  paramount 
right  of  the  government  to  use  the  road  when 
required  for  the  purposes  aforesaid. 

5.  That,  when  said  companies  arrived  at  St. 
Joseph  under  command  of  Lieut.  Tannatt,  en 
route  for  Cincinnati,  aforesaid,  said  command- 
ing officer  notified  and  required  said  defendant 
to  furnish  transportation  for  said  command, 
its  baggage,  camp  equipments,  arms,  munitions, 
and  the  chattels  of  the  officer  commandinsf,  as 
well  as  those  of  the  plaintiff,  from  St.  Joseph 
to  Hannibal,  the  eastern  terminus  of  said  rail- 
road, that,  at  that  period,  nearly  all  th**t  por- 
tion of  the  state  of  Missouri,  through  which  de- 
fendant's rnilvond  ran,  was  in  a  state  of  rebel- 
lion; that,  at  that  time  and  for  some  months 
prior  thereto,  armed  bands  of  rebels  committed 
frequent  depredations  on  defendant's  railroad 
by  firing  into  trains,  burning^  bridges,  ears  and 
trains  of  cars,  depot  buildings,  and  station- 
houses,  destroying  culverts  and  tearing  up  the 
track;  that  defendant's  officers  and  agents  at 
St.  Joseph  communicated  these  facts  to  said 
Tannatt,  and  so  did  Col.  Smith,  who  was  then 
in  command  of  United  States  troops  at  St. 
Joseph ;  and  on  account  of  the  great  danger  to 
aaid  command  along  the  line  of  defendant's 
railroad  from  said  bands,  defendant's  officers 
refused  to  make  any  contract  for  the  transpor- 
tation of  said  command  over  said  railroad,  and 
none  was  made  or  signed  until  after  said  com- 
mand had  arrived  at  Hannibal,  at  which  place 
the  amount  of  compenstion  for  transportation 
was  agreed  upon;  and  after  the  arrival  of  the 
command  at  Cincinnati,  said  agreed  compensa- 
tion was  naid,  partly  in  cash  and  tlio  balance 
in  a  voucher  upon  the  United  States  govern- 
ment. The  plaintiff  was  apprised  of  the  state 
of  the  country  through  which  the  railroad 
passed,  and  the  danger  attending  the  transpor- 
tation of  said  command  over  defendant's  rail- 


road, by  said  Tannatt  and  others,  before  he  en- 
tered upon  the  journey  as  herein  stated. 

0.  That,  on  demand  of  said  Tannatt,  defend- 
ant furnished  transportation  for  said  command, 
its  baggage,  camp  equipments,  arms,  munitions 
of  war^  and  the  chattels  of  the  officer  command- 
ing, as  well  as  those  of  the  plaintiff.    This  was 
Dec.  30,  1861.    Out  of  several  cars  standini?  in 
the  yard  of  defendant  at  St.  Joseph,  said  Tan- 
natt selected  the  car  in  which  the  baggage  be- 
longing to  the  officers  and  men  of  said  com- 
mand, its  camp  equipage,  arms,  munitions,  also 
the  property  of  the  plaintiff,  for  which   this 
suit  IS  brought,  were  loaded.     In  said  car  were 
placed  nine  thousand  musket  cartridges.    Said 
car  was  well  built  and  in  a  safe  and  secure  con- 
dition; and  plaintiff  was  aware  that  his  prop- 
erty was  placed  in  said  car.     Said  Tannatt,  as 
is  customary  where  troops  are  moving  by  pub- 
lic conveyance  from  one  point  to  another,  de- 
tailed some  men  from  his  command  to  guard 
his  car,  while  another  portion  thereof  packed 
and  loaded  it  with  the  property  before  men- 
tioned.    The    soldiers   carried   their   arms    in 
their  hands  for  use  in  case  of  an  attack  from 
the  enemy.     None  of  defendant's  officers,  agents 
or  employees  had  anything  to  do  with  selecting, 
packing  or  loading  said  car,  but  after  the  same 
was  completed  and  said  car  locked  up  by  said 
Tannatt,  the  agents  and  employees  of  defendant 
placed  said  car  in  the  train  next  to  the  tender 
of  the  engine  that  moved  said  ear  and  the  train 
upon  which   said  command   were   transported 
from  St.  Joseph  to  Hannibal.    The  train  left 
St.  Joseph  about  11  o'clock  p.  M.,  but  some  time 
before  leaving  said  city,  the  provost-marshal 
ordered  said  car  unlocked  and  proceeded  to  in- 
spect the  contents  by  the  aid  of  a  lantern  which 
he  carried,  after  which  it  was  again  lock**d  bv 
Lieutenant  Tannatt  and  kept  guarded  until  it 
left  St.  Joseph  for  Hannibal. 

Said  train,  in  which  said  car  was  placed,  was 
a  regular  passenger  train  of  defendant  and  was 
well  manned  and  equipped.  It  had  a  bnfon^ire 
car  attached  to  it  ana  a  baggage-master  in 
charge  of  said  car,  whose  duty  it  was  to  receive 
and  take  charge  of  all  baggage  of  passengers 
transported  on  said  train  and  who  did  tako 
charge  of  all  baggage  of  passengers  on  said 
train  that  was  offered  him,  checks  being  ^iven 
therefor.  There  was  ample  room  in  said  bag- 
gage car  for  plaintiff's  baggage,  and  said  bag- 


on  a  railroad  lAm.  Contract  Co.  v.  Cross.  8  Bush. 
472.  8  Am.  Rep.  471  :  Contra:  Miss.  C.  R.  Co.  v. 
Kennedy.  41  Miss.  621)  :  a  watch  and  Jewelry  such 
as  are  usually  worn  (McCormlck  v.  H.  RIv.  R.  Co. 
4  B.  D.  Smith.  181)  :  articles  for  party's  family 
and  cloth  for  dresses  (Dexter  ▼.  8y.  etc.  R.  Co.  42 
N.  Y.  326.  1  Am.  Rep.  527)  ;  a  carpet  taken  with 
knowledge  of  Its  character  (Mlnter  v.  Pacific  R. 
Co.  41  Mo.  503)  :  monev  for  travellnfc  expenses 
(Merrill  v.  Orlnnell,  30  N.  Y.  .594  :  Jones  v.  Voor- 
hees.  10  Ohio.  180 :  Mad  RIv.  R.  Co.  t.  Fulton,  20 
Ohio.  318 :  Orange  Co.  B'k  v.  Brown,  9  Wend.  S.*^.  24 
Am.  r»ec.  129 :  Week  v.  Bar.  R.  Co.  19  Wend.  534 ; 
Hatchings  y.  Western  R.  Co.  25  Oa.  61 :  Doyle 
f.  Keyser,  6  Ind.  242:  Roman  v.  Maxwell.  9 
Humph.  621 ;  Davis  v.  Mich.  Cent.  R.  Co.  22  III. 
278 :  Dunlap  v.  International  St.  Co.  08  Mass.  371)  ; 
clothing,  traveling  expenses,  a  few  Iwoks.  a  lady's 
jewelry  for  dressing,  an  opera  glass  (Toledo,  etc. 
R.  Co.  T.  Hammond,  33  Ind.  379.  5  Am.  Rep.221 )  ; 
a  price  book  used  by  a  commercial  traveler  in  his 
dally  business  (Gleason  v.  Goodrich  Trans.  Co.  32 
W^is.  85.  14  Am.  Rep.  716). 

The  following  articles  have  been  held  not  to  be 
baggage :  a  feather  bed  nut  Intended  for  use  on  the 
Toyage  (Connolly  ▼.  Warren,  100  Mass.  146,  8  Am. 
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Rep.  300)  :  a  box  containing  only  merchandine.  the 
contents  of  which  was  unlmown  to  the  carrier  (Vn- 
hlll  V.  London  A  N.  W.  R.  Co.  13  Q.  B.  N.  8.  818 : 
Great  Northern  R.  Co.  ▼.  Sbepperd.  8  Elxcta.  30) 
watches  to  a  large  value  contained  in  a  traTeling 
case  (Belfast,  etc.  R.  Co.  t.  Keys.  9  H.  L.  55H)  :  two 
gold  and  two  silver  watches,  plaintiff  weartnir  also 
one  (Miss.  Cent.  R.  Co.  v.  Kennedy,  41  Miss.  671 )  : 
a  sacque,  a  muff,  a  napkin  ring  carried  bv  a  i^ntl<^ 
man  (Chicago,  etc.  R.  Co.  ▼.  Boyce,  73  III.  510.  24 
Am.  Rep.  268)  ;  money  carried  In  passenger's  trunk 
for  transportation  merely,  and  not  for  travell'^^;  ex- 
penses (Orange  Co.  B'k  v.  Brown,  9  Wend.  85,  24 
Am.  Dec.  129 ;  Merrill  v.  Orlnnell.  30  N.  Y.  621  >. 

It  Is  a  question  for  the  Jury  to  determine  what 
articles  of  property  as  to  quantity,  quality  and 
value  In  a  passenger's  trunk  may  he  deemed  Xutg- 
gage,  subject  to  the  power  of  the  court  to  correct 
anv  abuse.  Brock  v.  Gale,  14  Fla.  523.  14  Am.  Rep. 
35o. 

Everything  destined  for  use.  personal  conrenl- 
ence  or  even  Instruction  or  amusement  of  a  pasaen- 

?er  is  iMggage.     Macklin  v.  N.  J.  S.  Co.  7  Abb.  Pr 
I    S    23H. 
See,  also,  note,  37  L.  ed.  U.  8.  587. 
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fage  car  and  its  oonients  were  not  burned  or 
destroyed.  The  ear  containing  the  property 
sued  for  was  the  only  one  burned;  and  no  part 
of  said  train  was  attacked  or  molested  by 
armed  rebels  or  otherwise,  as  known. 

The  plaintiff  did  not  place  the  property  sued 
for  in  charge  of  said  baggage-master,  or  other 
agent  or  employee  of  defendant,  otherwise  than 
as  above  stated,  nor  was  the  same  ever  taken 
possession  of  by  defendant,  except  as  hereinbe- 
fore set  forth. 

The  plaintiff  neither  paid  nor  offered  to  pay 
anything  to  defendant  for  transpArtation  of 
himself,  family  or  goods.  The  only  compensa- 
tion paid  was  by  the  United  States  government, 
as  hereinbefore  stated,  that  being  the  usual 
compensation  paid  to  railroad  companies  for 
transporting  troope  and  munitions  of  war. 

Tlie  car  in  which  said  property  was  loaded 
as  aforesaid,  while  en  route  from  St.  Joseph  to 
Hannibal  from  some  cause  unknown,  and,  so  far 
as  known,  without  any  fault  of  the  defendant, 
its  agents  or  employees,  except  as  disclosed  in 
the  foregoing  agreed  case,  U>ok  fire  and,  with 
most  of  its  contents,  was  consumed.  After  the 
discovery  of  said  fire,  most  of  the  contents  of 
said  car  could  have  been  saved  but  from  fear  of 
injury  by  explosion  of  the  cartridges  known  to 
be  therein. 

A  surgeon  of  the  United  States  Army  is  en- 
titled, by  army  regulations,  to  eight  hundred 
pounds  of  baggage. 

The  only  reason  assigned  by  defendant  for 
refusal  to  make  a  contract  for  transportation 
at  St.  Joseph  was,  on  account  of  impending 
dttDffer  from  the  unlawful  acts  of  the  enemy. 

iSe  property  in  question  burned  at  or  near 
Laclede,  Missouri,  about  ninety-seven  miles 
from  St.  Joseph,  at  about  six  o'clock  a.  if.  No 
person  is  known  to  have  entered  said  car  from 
the  time  it  left  St.  Joseph  until  it  reached  the 
plaoe  of  accident. 

If,  upon  the  foregoing  statement  of  facts,  the 
eourt  snail  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  recover,  then  the  amount  of  dam- 
ages shall  be  ascertained  by  a  referee,  to  be  ap- 
Jointed  by  the  court,  who  shall  be  instructed  to 
ecide  the  same  according  to  law  and  report  his 
finding  to  the  court.  Both  parties  shall  have 
the  right  to  except  to  and  file  a  bill  of  excep- 
tions to  any  decision  or  ruling  of  the  court,  on 
said  agreed  statement  of  facts  or  any  instruc- 
tions given  to  said  referee,  or  ruling  on  the  re- 
port Of  said  referee  when  made,  and  may  sue 
oat  a  writ  of  error  on  the  judgment  of  this 
court. 

To  the  report  of  the  special  commissioner  or 
referee  subsequently  made,  the  plaintiff  in  er- 
ror filed,  among  others,  the  following  excep- 
tions : 

Said  commissioner  has  found  that  the  plain- 
tiff had  2,700  pounds  of  baggage  and  other 
property  lost  at  the  time  alleged  in  said  decla- 
ration, and  assessed  the  value  thereof  at  the 
amount  claimed  in  said  declaration,  except  the 
manuscript  on  veterinary  surgery;  whereas,  he 
should  have  only  found  and  assessed  the  value 
on  eight  hundred  pounds  of  baggage,  the  amount 
for  which  he  was  entitled  to  transportation,  ac- 
cording to  the  agreed  statement  of  facts  filed 
herein. 

Said  commissioner  has  likewise  found  and  as- 
sessed the  value  of  the  silverware  described  in 
12  Wall. 


said  bill  of  particulars,  at  the  amount  claimed 
therein  to  wit,  the  sum  of  $204.60,  without 
finding  that  the  same  was  necessary  for  the 
plaintiff  and  his  family  or  either. 

Said  commissioner  had  found  and  assessed 
the  value  of  the  surgical  instruments  described 
in  said  bill  of  particulars,  at  the  amount 
claimed  therein,  while  the  same  belonged  to  the 
United  States. 

These  objections  the  court  overruled.  The 
case  is  brought  to  this  court  by  writ  of  error. 

Mr,  Jamea  Garr,  for  plaintiff  in  error: 

The  contract  of  bailment  implies,  es  vi  ier^ 
mini,  a  delivery  of  the  goods  by  the  bailor  to 
and  an  acceptance  by  the  bailee,  and  a*  a  con- 
sequence flowing  from  the  delivery,  a  trust  or 
confidence  reposed  by  the  former  in  the  latter. 
There  was  neither  trust  nor  confidence  reposed 
in  this  case.  The  goods  sued  for  were  never  de- 
livered to  the  plaintiff  in  error.  It  had  ex- 
pressly refui'ed  to  receive  them.  The  car  in 
which  they  were  shipped  was  selected  by  the 
officer  in  command  of  the  troops.  It  was 
guarded  and  packed  by  them  and  then  locked  by 
said  oflicer.  They  were  in  the  exclusive  custody 
and  control  of  said  officer  and  men.  He  and 
his  men  were  the  agents  of  the  defendant  in  er- 
ror for  this  particular  purpose.  If  the  defend- 
ant in  error  desired  to  hold  the  plaintiff  in 
error  responsible  as  a  common  earner  why  did 
he  not  deliver  his  goods  to  the  agents  and  em- 
ployees of  the  plaintiff  in  error,  and  let  them 
select  the  cur  and  pack  and  load  them  to  suit 
themselves  T  Ought  the  (rfaintiff  in  error  to  be 
held  responsible  for  the  unskilful  or  ne^^ligent 
loading  and  packing  of  the  agents  of  the  de- 
fendant in  error?  Delivery  and  acceptance 
in  some  way,  either  actual  or  constructive,  is 
indispensable.  A  carrier  will  not  be  chargea- 
ble, if  there  is  no  intention  to  trnst  him. 

Story,  Bail.  |  533;  White  y.  Winnieimmet 
Co.  7  Cusli.  155;  Blanchard  v.  leaaca,  3  Barb. 
388;  Tower  y.  R.  Co,  7  Hill.  47;  Brind  v.  Dale, 
8  Car.  &  P.  207;  E,  /.  Co.  v.  PuUen,  Str.  690; 
Ang.  Car.  ff  113,  533;  Welle  y.  Steam  Nov. 
Co.  2  N.  Y.  204;  Caton  v.  Rumney,  13  Wend. 
387;  Alewander  v.  Greene,  3  Hill.  9;  Cohen  v. 
Froet,  2  Duer,  335;  Van  Horn  v.  Kermit,  4  E. 
D.  Smith,  453;  The  Crystal  Palace  v.  Vander- 
pool,  16  B.  Mon.  302;  Leonard  r.  Hendriekeon, 
18  Pa.  40. 

But  if  it  be  held  that  there  was  a  bailment 
to  the  plaintiff  in  error  of  the  goods  sued  for, 
then  it  is  afiimied  that  said  bailment  was  ob- 
tained by  compulsion  and  is  not  binding,  be- 
cause consent  is  of  the  essence  of  a  contract; 
and  where  there  is  compulsion  there  is  no  con- 
sent, for  this  must  be  voluntary.  Such  a  con- 
tract is  not  binding  for  another  reason.  It  is 
founded  on  wrong.  No  party  is  allowed  to  es- 
tablish a  right  on  his  wrong  doing. 

1  Pars.  Cont.  319,  3d  ed.;  Baeporias  v.  Jen- 
ninge,  1  Bay,  470;  Colline  v.  Weethury,  2  Id. 
211. 

There  never  was  any  undertaking  to  carry,  as 
is  alleged  in  the  declaration,  and,  as  a  conse- 
quence, there  was  no  delivery. 

Ang.  Car.  §130;  Cohen  y.  Hume,  1  McCord, 
439. 

Let  it  be  conceded,  for  the  sake  of  the  argu- 
ment, that  the  plaintiff  in  error  was  acting  as 
a  private  carrier  for  hire,  and  not  in  its  capacity 
of  a  common  carrier  of  passengers  and  proper- 
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tj,  when  the  goodn  sued  for  were  burned;  and 
■till  it  cannot  be  held  responsible  in  damages 
for  the  burnings  in  the  absence  of  negligence. 
Now,  it  is  expressly  staled  in  the  agre^  state- 
ment of  fucts,  that  the  goods  sued  for  were 
burned  without  any  fault  of  the  defendant,  its 
agents  or  emplovfH»s. 

Ang.  Car.  §S  46.  54;  Story,  Bail.  9  495;  Sat- 
terlee  v.  Groat,  1  Wend.  273;  Wells  v.  Nov,  Co. 
2  N.  Y.  204:  Colon  v.  Humney,  13  Wend.  389; 
Runyan  v.  Caldwell,  7  Humph.  134;  Alexemder 
V.  Greene,  3  Hill,  9;  Brind  v.  Dale,  8  Carr.  & 
P.  207. 

The  onus  prohandi  of  negligence  in  the  case 
of  a  private  carrier  for  hire  is  on  the  owner  of 
the  goods. 

Storv,  Bail,  f  454;  Ang.  Car.  f  54;  Wyld  v. 
Pick  ford,  8  Mees.  &  W.  443;  Hinton  v.  Dibbin, 
2  Ad.  &  E.  (X.  S.)  640;  Brind  v.  Dale,  8  Carr. 
&  P.  207 :  Foote  v.  Storrs,  2  Barb.  320;  Lichten- 
hein  v.  R,  Co.  11  Cush.  70;  Nav.  Co.  v.  Bk.  6 
How.  384. 

1  lie  defendant  in  error  was  guilty  of  negli- 
gence, in  having  his  goods  loaded  in  the  car 
with  the  9,000  musket  cartridges,  which  were 
of  a  highly  combustible  nature  and  liable  to  ig- 
nite by  the  friction  occasioned  by  the  oscillation 
of  the  train.  He  voluntarily  had  his  goods 
placed  in  said  car.  He  had  the  privilege  of  put- 
ting theni  in  the  baggage  car,  in  charge  of  the 
baggage-master.  He  did  not  do  so.  The  bag- 
^ge  car  was  not  burned  nor  anything  in  it  in- 
jured.    Volenti  non  fit  injuria. 

White  v.  Winniaimmet  Co.  7  Cush.  161;  Rob- 
inaon  v.  Dunmore,  2  Bos.  k  P.  416;  Ang.  Car. 
S§  117,  57 :  Brind  v.  Dale,  8  Car.  &  P.  207. 

The  compensation  paid  bj|r  the  government 
for  carrying  the  defendant  in  error,  was  less 
than  half  the  rate  charged  citizens  for  the  same 
service.     This   compensation   is  grossly   inade- 

?[uate  to  the  rosponslbility  sought  by  the  de- 
endant  in  error  to  be  fixed  upon  the  plaintiff 
in  error.  Moreover,  the  army  regulations  en- 
titled him  to  transportation  for  only  800  pounds 
of  baggage;  wliereas  the  fact  is,  that  he  had 
2,700  pounds,  which  he  was  having  transported 
at  the  expense  of  the  government,  and  at  gov- 
ernment rates  and  under  tlie  cegis  of  the  govern- 
ment, instead  of  paying  a  fair  and  adieauate 
compensation  for  the  benefit  conferred  ana  the 
great  respouAibilitv  incurred. 

2  Kent,  802,  sp.  'l03;  Ang.  Car.  fifi  210,  214. 

Silverware  is  not  baggage.  Bell  v.  Drew,  4 
B.  D.  Smithy  69. 

Samples  of  merchandise  are  not.  Hawkins 
V.  Hoffman,  6  Hill.  586;  R.  Co.  v.  Marcus,  38 
HI.  219. 

A  trunk  of  merchandise  is  not.  Pardee  v. 
Drew,  25  Wend.  459 ;  Collins  v.  R.  Co.  10  Cush. 
606. 

Bank  notes  in  a  traveling  trunk  are  not  bag- 
gage.    Bk.  V.  Brown,  9  Wend.  86. 

The  defendant  did  not  own  the  surgical  in- 
strument.•«  sued  for.  They  belong  to  the  United 
States.  He  never  accounted  for  them  to  the 
United  States.  He  has' no  right  to  recover  for 
them.  The  United  States  might  sue  the  plain- 
tiff in  error  and  recover  for  them. 

Mr.  J.  Hnbley  Ash  ton  and  H.  Good  fellow, 
for  defendamt  in  error: 

First.  It  will  not  be  denied  that  this  com- 
pany was  and  is  a  common  carrier  of  goods  and 
mrrchandtse,  as  well  as  of  passengers  and  their 
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baggage,  and  that,  by  virtue  of  this  employment, 
independent  of  anv  special  agreement,  the  -com- 
pany is  accountable  as  an  insurer  for  any  dam- 
age or  loss  that  may  happen  in  the  course  of 
the  conveyance,  to  all  goods  or  baffgage  in- 
trusted to  it>  its  agents  or  servants,  for  trans- 
portation on  its  railroad,  unless  arising  from 
the  act  of  Qod  or  the  public  enemy. 

Redf.  Car.  f  37,  et  oas.  cil.;  Ang.  Car.  f  78, 
et  oas.  oit.;  Nav.  Co.  v.  Bk.  6  How.  381;  Mfg. 
Co.  V.  R,  Co.  3  Wall.  112,  18  L.  ed.  171. 

Second.  Nor  will  it  be  denied,  we  apprehend, 
that  the  responsibility  of  a  common  carrier  re- 
sults, not  from  any  contract  nor  from  any  im- 
plied undertaking  or  understanding  between  the 
parties,  but  from  the  public  nature  of  the  office 
or  employment,  and  the  receipt  of  or  the  right 
to  receive  the  cliarge  or  freight  for  the  carriage. 

Pozzi  v.Jihipton,  8  Ad.  &  £11.  963;  Marshall 
V.  T.  N.  d  B.  Railway,  11  C.  B.  655;  Bk.  v. 
Steamboat  Co.  2  Story,  35;  Hall  v.  Cheney,  36 
N.  H.  26;  Hurt  v.  R.  Co.  40  Miss.  391. 

Third.  It  follows  that,  as  common  carriers 
are  a  **kind  of  public  officers,  and  owe  to  the 
public  a  general  duty,  independent  of  any  con- 
tract in  the  particular  case"  {Bretherton  v. 
Wood,  3  Brod.  &  B.  54),  they  are  liable  for  a 
breach  of  duty,  in  every  instance,  to  the  party 
injured,  whether  the  service  was  undertaken  at 
the  instance  of  such  party  or  some  third  per- 
son ;  and  that  such  liability  may  be  enforcea  by 
an  action  ex  delicto  or  ew  contractu,  or  e«  de- 
licto quasi  ex  contractu. 

Nav.  Co.  V.  Bk.  6  How.  380;  SaltonstaU  T. 
Stockton,  Taney,  19;  Marshall  v.  York  N.  d  B. 
Railroad,  11  C.  B.  655,  7  Eng.  L.  &  E.  519; 
Gladwell  v.  Steggall,  6  Bing.  (N.  C.)  733.    • 

Fourth.  Although  a  common  carrier,  if  he 
have  grounds  deemed  reasonable  by  the  law  for 
not  receiving  goods  offered  for  transportation, 
will  be  excused  from  his  obligation  to  earrr; 
yet,  if  he  once  receives  them,  he  becomes  an  in- 
surer, and  can  only  exonerate  himself  from  lia- 
bility by  showing  that  the  loss  arose  from  in* 
evitable  accident. 

Story,  Bail.  S  608;  Poroher  v.  Northeast  B. 
R.  14  Rich.  (S.  C.)  181. 

It  can  never,  however,  be  competent  for  this 
company  (defendant)  to  refuse  to  transport 
over  its  road  the  troops  and  property  of  the 
United  States,  for  any  such  reason  as  that  sd- 
leged  in  the  present  case  for  its  refusal  to  make 
a  contract  for  the  transportation  of  the  troops, 
with  whom  the  plaintiff  b^ow  wa4  marching, 
before  they  started. 

If  the  provision  in  the  4th  section  of  the  act 
of  Congress  of  June  10,  1853,  10  Stat,  at  L.  9, 
means  anything,  it  means  that  this  railroad 
shall  always  be  obliged  to  carry  the  troops  and 
property  of  the  national  government.  Whether 
the  act  authorizes  the  company  to  charge  for 
this  service  or  not«  which  need  not  be  discussed, 
it  at  least  obliges  this  company,  in  its  character 
of  common  carrier,  to  transport  the  national 
troops  and  property,  whenever  required  by  com- 
petent authoritv  of  the  government. 

Fifth.  The  plaintiff's  baggage  was  delivered 
to  and  receivea  by  the  defendant  for  transporta- 
tion, and  it  became  responsible  for  safe  car- 
riage. 

1.  The  plaintiff  was  received  as  a  passenger 
on  the  train,  and  this  implied  liability  for  the 
safety  of  his  baggage  at  least.    And  the  rule 
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applies,  whether  a  paiMenger  has  paid  fare  or 
not.    Hurt  v.  R.  Co.  40  Mi»8.  301. 

It  is  settled  by  multitudes  of  cases,  that  the 
baggage  of  a  passenger  intrusted  to  one  whose 
buiiuiess  it  is  to  tiansport  persons  and  their 
baggage  and  with  whom  the  owner  has  em- 
barked, is  under  the  same  protection  as  the 
goods  which  are  intrusted  to  a  common  carrier 
of  merchandise. 

Uerretl  v.  GHnnell,  30  N.  Y.  609;  1  8m.  Lead. 
Cas.  part  I.  p.  382. 

2.  The  agreed  case  expressly  finds  that,  on 
the  demand  of  the  officer  in  command  of  these 
troops,  the  defendant  furnished  transportation 
for  them,  as  well  as  for  the  plaintiff,  and  the 
public  and  private  property  which  they 
brought;  that  the  car  m  which  this  property 
WAH  storcMl,  was  placed  by  the  agents  and  em- 
ployees of  the  defendant  in  the  train  on  which 
the  command  was  carried  and  that,  on  the  ar- 
rival of  the  troops  at  Hannibal,  the  compensa- 
tion payable  for  transporting  the  troops  and  the 
property  was  fixed  by  agreement  between  the 
proper  officer  and  the  company,  and  the  amount 
afterwards  received  from  the  United  States  by 
tlic  defendant. 

We  understand  from  this,  that  the  payment 
made  by  tlic  government  was  for  one  entire 
service,  *  precisely  as  if  the  amount  had  been 
agreed  upon  and  paid  before  the  troops  started; 
and  that  the  company  had  then  furnished  cars 
to  convey  them  and  tlieir  baggage  and  the  pub- 
lic property  in  their  charge.  The  payment 
made  was  for  the  fare  of  all  the  troops,  and  the 
froi;rht  on  all  the  property  they  brought  and 
placed  in  the  company's  car. 

The  compensation  received  was  none  the  less 
such  because  it  was  adjusted  afterwards. 

The  only  reason  why  no  contract  was  made 
and  signed  l>efore  they  st-arted,  was;  that  the 
company  did  not  desire  to  be  responsible  for 
any  loss  happening  through  rebel  violence.  At 
that  day  it  was.  doubth^Hs.  suppost^d  such  loss 
would  not  be  within  the  exception  of  the  act  of 
the  public  enemy.  But  this  court  liad  not  then 
diH»idiHl  the  Prize  Ca>i*is  nor  Mauran  v.  his.  Co. 
«  Wall.  1,  IS  L.  ed.  8.30. 

Xo  ex|#ress  stipulation  was  made,  however, 
before  they  started,  discharging  the  company 
from  any  of  the  duties  annexed  to  its  employ- 
ment :  much  le^n  from  th^it  of  beins:  liable  for 
Ii»sH  by  accidental  or  other  fire;  and  it  is  the  law 
of  iWia  court  that  nothing  short  of  such  a  stipu- 
laition  can  qualify  the  common-law  liability  of 
the  currier. 

The  arrangement  in  regard  to  the  baggage 
was  made  with  the  company  by  the  proper  of- 
ficii. That  this  arrangement  contemplated  a 
i»eparate  car  for  all  the  property  with  the  com- 
mand, and  not  the  ordinary  conveyance  in  the 
n-jriilar  Imggage  cur,  as  in  the  case  of  a  private 
pnj»?M«n;?er.  cannot  afl*ect  the  eairrier'M  responsi- 
hilitv.  \or  can  it  matter  that  the  officer  selected 
the  car.  The  car  was  the  defemlant's.  It  is 
not  pretended  that  the  accident  happened 
through  anv  defiHit  in  the  car. 

It  must  be  equally  unimportant  that  the 
M>ldiers.  and  not  the  servants  of  the  company, 
1<i:td<Hl  the  ear.  so  far  as  the  question  of  the  d< - 
liviTV  of  the  j<:«)od!4  to  it  for  carriage  is  con- 
rerni**!. 

If  u  railway  company  take  a  car,  thougli  on 
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its  own  ^ruck,  over  its  railway,  they  are  com- 
mon carriers. 

y.  J.  R.  Co,  V.  P.  R.  Co.  3  Dutch.  100.  . 

And  the  court  held  in  that  case,  that  where 
common  carriers  undertake  to  carry  an  article 
for  pay,  the  presumption'is  that  they  undertake 
as  common  carriers. 

The  company  will  not  be  exonerated  because 
the  owner  of  the  ffoods  furnishes  his  own  car, 
and  assumes  the  loading  and  unloading,  and 
furnishes  a  brakeman  to  accompany  the  car. 
ifallory  v.  R.  Co.  39  Barb.  488. 

Nor  if  the  goods  are  placed  in  a  crate  belong- 
ing to  an  express  company,  and  placed  in  charge 
of  the  carrier. 

Nov.  Co.  V.  Bk.  6  How.  344. 

Nor  where  a  warehouseman,  having  cotton 
to  send  by  rail,  applied  to  the  company,  who 
ran  a  car  upon  a  side  track  to  the  warehouse; 

R.  Co,  V.  Smyser,  38  111.  361;  Merritt  v.  Old 
Col  <0  2^.  Railic.  11  Allen,  80; 

Nor  if  the  owner  accompanies  the  goods  to 
look  after  them : 

Robinson  v.  Dunmore,  2  Boe.  &  P.  416; 

Nor  where  a  passenger  on  a  boat  takes  charge 
of  his  property  after  it  is  placed  on  the  boat; 

FUher  v.  ClUhee,  12  111.  344. 

If  the  carrier  receive  an  article  for  carriage, 
though  not  bound  to  receive  it  at  the  time  or 
place,  or  in  the  condition  in  which  offered,  he 
18  responsible. 

Pickford  v.  Grand  Juno,  R,  12  Mees.  &  W. 
766. 

if  the  government  paid  for  more  baggage 
than  the  oflicer  was  entitled  to  carry,  under 
the  regulations,  in  the  quartermaster's  wagons, 
that  was  its  affair. 

Tlie  company  furnished  transportation  for 
all  the  property  with  the  command,  and  in- 
curred the  carrier's  responsibility  for  all.  If 
some  of  the  property  was  not  strictly  baggage 
its  acceptance  for  carriage  renders  the  company 
liable  for  it. 

Minter  v.  R.  Co.  41  Mo.  507;  Glasoo  v.  R. 
36  Barb.  561. 

If  a  carrier  suffer  a  pas.senger  to  treat  prop- 
erty as  baggage  and  there  is  no  fraud,  it  can- 
not, after  the  loss,  set  up  that  it  was  merchan- 
disi*. 

CaJiiU  V.  Lond.  d  N.  W.  Raihc.  13  C.  B.  (N. 
S.)  818;  Butler  v.  U.  R.  Railuay,  3  E.  D. 
Smith,  571. 

Wliat  is  baggage?  The  court  of  appeals  of 
New  York,  in  a  recent  case,  has  well  said  (V\\. 
J.  Denio  and  Mullin,  J.)  tliat  it  is  necesHnrily 
a  relative  term,  and  must  be  defined  by  the  facli 
and  circumstances  of  each  case;  and  that  the 
question  is  one  for  the  jury,  rather  than  the 
court. 

Merrill  v.  Orinnell,  30  N.  Y.  609;  Hopkins 
V.  Westcott,  6  Blatchf.  64;  Woods  v.  Devin,  13 
111.  750;  Mc(HU  v.  Rowand,  3  Pa.  St.  452; 
./ones  V.  Voorhees,  10  Ohio,  145. 

As  for  the  surgical  instruments,  it  has  l)een 
held  that  these,  in  the  case  of  a  medical  man, 
are  baggage. 

Giles  V.  Fauntleroy,  13  Md.  120. 

They  are  like  the  tools  of  a  carpenter  (Porter 
V.  Hildebrand,  14  Pa.  129)  the  breastpin  of  a 
lady  (3  Barr,  supra)  and  the  manuscript  of  a 
student.     6  Blatchf.  (C.  C.)  64,  supra. 

Defendant *s  counsel  says  the  plaintiff  did  not 
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own  the  instruments.  There  is  no  such  finding. 
If  he  did  not,  he  was  accountable  for  them  to 
the  government,  and  can  recover  for  them. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Two  questions  are  presented  bv  the  record 
for  our  determination:  (1)  Whether  upon  the 
facts  stated  in  the  agreed  case  the  railroad 
company  was  liable  as  a  common  carrier  for 
the  safe  conveyance  of  the  baggage  and  other 
property  of  the  plaintiff;  and  (2)  whether 
there  was  any  error  in  the  assessment  of  dam- 
ages as  allowed  by  the  circuit  court. 

The  railroad  company  was  chartered  by  the 
legislature  of  Missouri  in  1847,  and  for  many 
years  its  railroad  between  the  city  of  Hanni- 
bal, on  the  Mississippi  river,  and  the  city  of 
Saint  Joseph,  on  the  Missouri  river,  has  been 
constructed  and  in  operation.  Between  those 
places  the  company  was,  in  1861,  a  common 
carrier,  over  its  roa^,  of  passengers  and  their 
baggage,  and  of  goods  and  merchandise.  As 
such  carrier,  its  duties  and  liabilities  were 
plain;  as  a  carrier  of  passengers  it  was  bound, 
unless  there  was  reasonable  ground  for  re- 
fusal, to  take  all  persons  who  applied  for  pas- 
sage, and  their  baggage  and,  as  a  carrier  of 
goods,  to  take  all  other  property  offered  for 
transportation,  and  was  responsible  for  the 
safe  conveyance  of  the  baggage  and  other  prop- 
erty to  the  point  for  which  they  were  destined, 
or  the  termination  of  the  road,  unless  prevent- 
ed by  inovi table  accident  or  the  public  enemy. 
Its  obligations  and  liabilities  in  these  respects 
were  not  dependent  upon  the  contract  of  the 
parties,  though  they  might  have  been  modified 
and  limited  by  such  contract.  They  were  im- 
posed upon  it  by  the  law,  from  the  public  na- 
ture of  its  employment,  independent  of  any 
contract. 

If  at  any  time  reasonable  ground  existed  for 
£71*]  refusing  to  •receive  and  carry  passen- 
gers applying  for  transportation,  and  their 
baggage  and  other  property,  the  company  was 
bound  to  insist  upon  such  ground  if  desirous 
of  avoiding  responsibility.  If  not  thus  insist- 
ing, it  received  the  passengers  and  their  bag- 
gage and  other  property,  its  liability  was  the 
same  as  though  no  ground  for  refusal  had 
ever  existed. 

It  does  not  appear  from  the  agreed  case  that 
the  company  refused  to  transport  over  its  road 
the  troops  of  the  United  States,  and  the  plain- 
tiff and  his  family  who  accompanied  them, 
-when  they  arrived,  in  December,  1861,  at  Saint 
Joseph,  or  their  baggage,  camp  equipments, 
arms,  munitions,  and  other  property,  but  only 
that  it  refused  to  enter  into  any  special  con- 
tract for  the  transportation,  on  account  of  the 
danger  to  the  troops  from  the  insurrectionary 
condition  of  the  country  through  which  the 
road  ran,  and  the  frequent  depredations  com- 
mitted by  armed  bands  of  rebels  upon  the  rail- 
road, and  its  track,  bridges,  depots  and  sta- 
tion-houses. 

It  was  usual  at  the  time,  and  during  the  en- 
tire war,  for  railroad  companies  to  transport 
troops  of  the  United  States,  with  their  baggage 
at  a  less  rate  per  head,  and  their  equipments, 
arms  and  mtknitions  at  a  less  rate  per  pound, 
than  the  prices  paid  b^  ordinary  passengers  for 
simitar  services,  and  it  was,  undoubtedly,  the 
desire  of  the  commanding  officer  in  this  case  to 
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have  a  special  contract  as  to  the  amount  of 
compensation  to  be  paid  for  the  transporta- 
tion. As  we  read  the  agreed  statement  it  was 
only  a  contract  of  this  kind,  fixing  the  rate  of 
compensation,  which  was  refused. 

Whether  the  reasons  assigned  would  also 
have  justified  a  refusal  to  transport  the  troops 
and  the  plaintiff,  with  his  family,  and  their 
bageage  and  other  property,  it  is  unnecessary 
to  determine.  It  is  enough  to  fasten  a  liabil- 
ity upon  the  company  that  it  did  not  insist 
upon  these  reasons  and  withhold  the  transpor- 
tation, but,  on  the  contrary,  undertook  the  car- 
riage of  men  and  property  without  being  sub- 
jected to  any  compulsion  or  coercion  in  the 
matter. 

The  liability  of  the  company  was  in  no  re- 
spect affected*  by   the   fact  that  the  bageage, 
camp  equipments,  arms  and  munitions  of  the 
troops  and  the  property  of  the  plaintiff  were 
•placed  in  a  separate  car,  selected  by   [*Z72 
the    commanding   officer    out    of    several    cars 
stending  in  the  yard  of  the  company,  and  not 
in  its  regular  baggage  car,  or  by  the  fact  that 
the  car  was  loaded  by  some  of  the  soldiers  de- 
teiled  for  that  purpose,  and  not  by  the  serv- 
ants of  the  defendant.     The  car  selected    be- 
longed   to    the    companv,    and,    after    it    was 
loaded  and  locked  by  the  commanding  oflUcer, 
the  agente  and  employees  of  the  company  took 
charge  of  it  and  placed  it  in  the  regular  train, 
which  transported  the  troops  and  the  plaintiff 
and  his  family,  next  to  the  tender  of  the  en- 
gine.    The  liability  of  the  company  attached 
when  it  thus  took  possession  of  the  property. 
No  objection  was  made  at  the  time  to  the  se- 
lection of  a  separate  car  for  the  baggage  and 
other  property  of  the  troops  and  the  plaintiff, 
or  to  the  kind  of  property  offered  for  trans- 
portation, or  te  the  manner  In  which  the  prop- 
erty was  packed,  or  to  the  locking  up  of  the 
car  by  the  commanding  officer.    If  Ejection  ex- 
isted on  any  of  these  grounds,  or  on  any  other 
ground  not  concealed,  but  open  to  the  observa- 
tion of  the  company,  it  should  have  been  stat- 
ed before  the  property  was  received.    The  com- 
pany might  then  have  insisted,  as  a  condition 
of  its  underteking  the  transportetion,  upon  the 
selection  of  a  different  car,  or  upon  superin- 
tending ite  loading,  or  upon  the  possession  of 
ite  key,  or  upon  all  of  these  things.    Not  hav- 
ing thus  insisted,  but  having  received  the  prop- 
erty and  undertaken  ite  transportetion  in  the 
car  in  which  it  was  placed,  the  company  as- 
sumed, with  respect  to  it,  the  ordinary  liabil- 
ities of  a  common  carrier 

The  case  of  Mallorv  v.  The  Tioga  R,  Co,  39 
Barb.  488,  is  much  stronger  than  this.  There 
the  company  only  agreed  with  the  plaintiff'  to 
furnish  the  motive  power  te  draw  his  cars 
laden  with  his  property,  he  to  load  and  unload 
the  cars  and  to  furnish  brakemen,  to  be  under 
the  control  of  the  conductor  of  the  train  to  ac- 
company them;  yet  the  company  was  held  lia- 
ble, as  a  common  carrier,  for  injuries  to  the 
cars  and  the  property  of  the  plaintiflT  not 
caused  by  inevitable  accident  or  the  public  en- 
emy. The  court  did  not  consider  •the  [•JBTS 
fact  that  the  property  was  transported  in  the 
cars  of  the  plaintiff  and  that  the  cars  were 
loaded  and  unloaded  by  him,  affected  in  any 
respect  the  liability  of  the  company,  the  entire 
tram  in  which  the  cars  were  moving    being, 
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while  on   the  route,   under   the   control   and 
naDEgement  of  its  servants  and  employees. 

In  all  such  cases  the  liability  of  the  common 
carrier  attaches  when  the  property  passes, 
with  his  assent,  into  his  possession,  and  is  not 
affected  by  the  car  in  which  it  is  transported, 
or  the  manner  in  which  the  car  is  loaded.  The 
common  carrier  is  regarded  as  an  insurer  of 
the  property  carried,  and  upon  him  the  duty 
rests  to  see  that  the  packing  and  conveyance 
nre  such  as  to  secure  its  safety.  The  conse- 
i|uences  of  his  neglect  in  these  particulars  can- 
not be  transferr^  to  the  owner  of  the  prop- 
erty. 

It  does  not  distinctly  appear,  from  the  agreed 
case,  whether  any  troops  were  detailed  to 
guard  the  car  which  contained  their  property 
and  that  of  the  plaintiff,  except  while  the  car 
was  being  loaded.  But  if  it  were  adxpitted 
that  a  special  guard  was  appointed '  for  the 
car  on  the  route,  the  admission  would  not  aid 
the  company  or  relieve  it  of  liability.  The  con- 
trol ana  management  of  the  car,  or  of  the 
train,  by  the  servants  and  employees  of  the 
company,  were  not  impeded  or  interfered  with; 
and  where  no  such  interference  is  attempted,  it 
can  never  be  a  ground  for  limiting  the  respon- 
sibility of  the  carrier  that  the  owner  of  the 
property  accompanies  it  and  keeps  a  watchful 
looVout  for  its  safety. 

The  ruling  of  the  court  upon  the  findings  of 
the  referee  appointed  to  ascertain  the  damages 
sustained  by  the  plaintifT.  does  not  appear  to 
us  to  be  open  to  any  valid  objection.  A  con- 
siderable portion  of  the  property,  it  is  true, 
was  not  personal  baggage,  which  the  company 
was  obliged  to  transport  under  the  contract  to 
carry  the  person;  nor  does  it  appear  that  it 
was  offerea  to  the  company  as  such.  It  em- 
braced buffalo  robes,  hair  mattresses,  pillows, 
writing  desks,  tables,  statuary,  and  pictures,  in 
relation  to  which  tnere  could  be  no  conceal- 
ment, and  it  is  not  pretended  that  any  was  at- 
tempted. Where  a  railroad  company  receives 
274*]  for  transportation,  'in  cars  which  ac- 
company its  passenger  trains,  property  of  this 
character,  in  relation  to  which  no  fraud  or  con- 
cealment is  practised  or  attempted  upon  its 
employees,  it  must  be  considered  to  assume, 
with  reference  to  it,  the  liability  of  common 
carriers  of  merchandise.  It  may  refuse  to  re- 
ceive on  the  passenger  train,  property  other 
than  the  baggage  of  the  passenger,  for  a  con- 
tract to  carry  the  person  only  implies  an  un- 
dertaking to  transport  such  a  limited  quantity 
of  articles  as  are  ordinarily  taken  by  travelers 
for  their  personal  use  an^  convenience;  such 
quantity  depending^of  course  upon  the  station 
of  the  party,  the  object  and  length  of  the  jour- 
ney, and  many  other  considerations.  But  if 
property  offered  with  the  passenger  is  not  rep- 
resented to  be  baggage,  and  it  is  not  so  packed 
as  to  assume  that  appearanpe,  and  it  is  re- 
ceived for  transportation  on  the  passenger 
train,  there  is  no  reason  why  the  carrier  should 
not  be  held  equally  responsible  for  its  safe  con- 
veyance as  if  it  were  placed  on  the  freight 
train,  as  undoubtedly  he  can  make  the  same 
charges  for  its  carriage. 

Here  two  companies  of  artillery  in  the  Army 
of  the  United  iittates  soii<;ht  transportation 
with  their  arms,  equipments  and  ammunition. 
The  plaintiff,  as  surgeon  in  the  army,  was  or- 
dered to  accompany  the  troops,  and  for  him 
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and  his  family  and  his  property  transporta- 
tion was  also  sought  as  part  of  the  general 
transportation  for  the  whole  command.  On 
arrival  at  Hannibal,  the  amount  of  compensa- 
tion for  the  entire  transportation,  which  in- 
cluded carriage  of  men  and  property,  was 
agreed  upon  and  was  subsequently  paid.  It  is 
to  be  presumed,  when  the  compensation  was 
fixed,  that  the  company  took  into  considera- 
tion, not  merely  the  peculiar  kind  of  property 
carried  by  the  troops,  which  could  hardly  be 
treated  as  simple  baggage  of  travelers,  but*  also 
the  projierty  besides  baggage  possessed  by  the 
plaintiff  ana  his  family,  'nie  value  of  the  un- 
published treatise  on  veterinary  surgery,  and 
of  the  jewelry,  as  estimated  by  the  referee,  was 
excluded  in  tne  amount  allowed.  The  value  of 
the  surgical  instnnnents  was  properly  includ- 
ed. Instruments  of  that  character  in  the  case 
of  a  surgeon  in  the  army  traveling  with  troops, 
•may  properly  be  regarded  as  part  of  [•275 
his  baggage.  He  may  be  required  to  use  these 
instruments  at  any  time,  and  mtist,  accord- 
ingly, have  them  near  his  person  where  they 
can  be  had  upon  a  moments  notice.  Whether 
the  table  silverware  of  the  plaintiff,  although 
of  a  very  limited  amount,  can  be  regarded  in 
the  same  manner,  admits  of  much  doubt.  It 
does  not  appear  that  the  plaintiff  or  his  family 
had  any  occasion  for  this  ware  on  the  cars,  or 
even  that  they  carried  it  with  any  intention  of 
using  it  on  the  route.  It  is  not,  however,  nec- 
essary to  charge  the  defendant  that  it  should 
be  treated  as  baggage.  Its  value  may  be  prop- 
erly included  in  the  amount  of  damages,  con- 
sidering it  only  as  a  part  of  the  property  which 
the  company  receivea  as  a  common  carrier  of 
goods,  and  against  the  loss  of  which,  from  any 
cause  but  inevitable  accident  or  the  public 
enemy,  it  was,  as  such  carrier,  an  insurer  to 
the  plaintiff. 

We  see  no  error  in  the  judgment  of  the  Cir^ 
ouii  Court,  and  it  is  accordingly  affirmed. 


AUGUSTUS  W.  WALKER,  Plff.  in  Err^ 

V. 

A.  M.  DREVILLE,  Widow  of  Louis  Emmer- 

ling. 

(Bee  8.  C.  12  Wall.  440-448.) 

Appeal  and  writ  of  error  in  Louisiana  Cases-^ 
appeal  in  equity  proceedings. 

Notwithstanding  the  peculiarities  of  the  Civil 
Code  of  Lcalslana,  the  distinctions  between  law  and 
equity  must  be  preserved  in  the  Federal  courts,  and 
equl^  causes  from  that  circuit  must  come  here  hy 
appeal,  and  common  law  causes  by  writ  of  error. 

Where  a  proceedinfi:  in  equity,  to  wit :  a  foreclo- 
sure of  a  mortgage,  is  brought  here  by  writ  of  error, 
and  not  by  appeal,  the  writ  must  be  dismissed. 

[No.   151.] 

Argued  Oct.  18,  1871.    Decided  Nov.  27,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  T.  J.  Dnrant  for  plaintiff  in  error, 
ifr.  Milea  Taylor  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  the  circuit  court  of  Louisi- 
ana  filed   her   petition,   in   which   slie   alleges 

429 


S58-362 


SXTPBEICB  Ck>UBT  OF  THE  UnIISD  STATES. 


Dec.  Tebk, 


that  Walker,  the  defendant,  is  indebted  to  her 
in  the  sum  of  $5,402.00,  and  she  shows  how 
tliis  debt  originated;  liow  the  note  on  which  it 
is  founded  came  into  her  possession;  how  much 
of  it  has  been  paid  and  how  much  remains  due. 
She  further  sets  forth  that  a  mortgage  was 
given  by  defendant  on  certain  real  estate,  which 
she  describes,  to  secure  the  payment  of  the 
note;  and  she  files,  as  exhibits  with  her  peti- 
tion, copies  of  the  note  and  the  credits  indorsed 
on  it,  and  of  the  mortgage,  with  its  acknowl- 
edgment and  certiftcate  of  record. 

She  prays  that  Walker  may  be  cited  to  ap- 
pear before  the  court,  and  that,  after  legal 
proceedings  had,  he  be  condemned  to  pay  the 
sum  which  she  claims,  with  interest  and  costs, 
and  five  per  cent  lawyers*  fees,  as  stipulated  in 
the  mortgage;  and  that  the  plantation  men- 
tioned in  the  mortgage  be  adjudged  and  de- 
creed to  l)c  subject  to  the  payment  of  the  said 
debt,  interest  and  costs;  and  then  follows  a 
separate  prayer  for  general  relief. 

There  is  for  answer :  first,  a  sliort  general  de- 
nial of  all  the  allegations  of  the  petition;  and 
there  is  aftei-wards  a  long  supplemental  an- 
swer, as  it  is  called,  which  is  in  the  nature  of 
a  cross-bill,  setting  up  usury,  and  a  cross  de- 
mand, which  is  called  by  the  court  a  recon- 
vention. This  latter  pleading  is,  by  order  of 
the  court,  afterwards  stricken  out,  apparently 
on  the  ground  that  it  was  barred  by  the  statute 
of  limitations.  This,  however,  is  done  after  a 
distinct  hearing  on  that  subject. 

THe  final  judgment  or  decree  of  the  court  is 
**that  plaintiff  recover  of  the  defendant  the 
sum  claimed,  with  interest,  costs  and  lawyers* 
fees;  with  privilege  and  mortgage  on  the  prop- 
erty described  in  the  notarial  act,  passe<l  be- 
fore Ad.  Mazurean,  notary,  a  certified  copy  of 
which  is  made  part  hereof." 

We  have  bc(»n  thus  particular  in  stating  the 
pleadings,  the  orders  and  the  decree  of  the 
court,  because  we  think  they  show,  so  as  to 
need  no  further  argument,  to  a  mind  familiar 
with  equity  jurisprudence,  that  the  procedure 
is,  in  Its  essential  nature,  a  foreclosure  of  a 
mortgage  in  chancery. 

It  has  all  the  essential  qualities  of  such  a 
suit,  and  it  has  none  which  is  not  usual  and 
appropriate  in  such  a  proceeding.  It  is  true 
tnat  there  is  a  personal  judgment  against  de- 
fendant, but  the  ninety-second  rule  of  equity 
practice  prescribed  by  this  court  clearly  au- 
thorizes such  a  judgment  In  foreclosure  cases. 
It  is  the  precise  mode  of  foreclosing  mort- 
gages adopted  in  many  of  the  states  under 
their  eo«les!.  and  in  all  of  them  when  there  is  a 
separate  chancery  docket,  such  proceedings  are 
classed  among  the  chancer^'  causes. 

We  have  so  often  decided  that  notwithstand- 
ing the  ]HH-ulirtrities  of  the  Civil  Code  of  T>oui- 
siana,  the  distinctions  between  law  and  equity 
must  be  preserved  in  the  Federal  courts  and 
that  equity  causes  from  that  circuit  must  come 
here  by  appeal,  and  commoii-law  causes  by 
writ  of  error,  that  we  cnnnot  now  depart  from 
that  rule  without  overruling  numerous  deci- 
sions and  a  well  settled  course  of  practice.  8an 
Pedro,  2  Wheat.  132:  McCoUnm  v.  Ilaqrr,  2 
How.  61:Viiior  v.  TUfotfton,  2  How.  302:  Sfur- 
pett  v.  Lnpirr,  S  How.  48:  Brnrs/rr  v.  Wnke- 
field,  22  How.  118.  16  L.  e<l.  301 :  Thompson  v. 
R.  Co,  6  Wall.  134,  18  L.  ed.  765. 
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*The  present  case  being  a  proceeding  [*44S 
in  equity  brought  here  by  a  writ  of  error,  and 
not  by  appeal,  the  torit  must  be  dismiss&i. 

Dissenting,  Mr.  Justice  Bradley  and  Mr. 
«Ttistice  Sw^ayne. 


SAMUEL  W.  SMITH,  Plff,  in  Err^ 

JOSEPH  F.  SHEELEY. 

(See  8.  C.  12  Wall.  858-362.) 

Estoppel  by  quitclaim  deed — vendor^  tchen  can- 
not question  power  of  corporation  to  pur- 
chase. 

Where  a  person  occupylof?  land  gives  a  power  of 
attorney  to  sell  bis  Interest  therein,  and  subse- 
guently  acquires  the  legal  title  and  receives  the 
money  on  the  sale  by  his  attorney,  he  cannot  disa- 
vow sach  sale  and  recover  the  land,  nor  can  his 
subsequent  grantee  do  so.  on  the  ground  that  lie 
did  not  have  the  legai  title  at  the  time  of  the  execu- 
tion of  the  power  ot  attorney,  although  the  deed 
of  the  attorney  was  a  quitclaim. 

A  party  who  makes  a  sale  of  real  estate  to  a  bank 
cannot  question  Its  capa^'ity  to  take  the  title.  aft«fr 
It  has  paid  him  the  consideration  for  the  purchase. 

[No.   190.] 
Submitted  Nov,  7,  187 L  Decided  Nov,  27,  187/. 

£N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Suit  in  ejectn\ent  was  brought  in  the  court 
l)elow  by  the  plaintiff  in  error.  The  defendant 
claimed  under  a  prior  deed,  from  the  plaintitT^ 
grantor,  Mitchell,  the  validity  of  which  detnl 
was  disputed  by  plaintiff.  The  said  deed  waa 
a  quitclaim,  executed  under  a  power  of  attor- 
ney* giving  authority  to  convey  for  said  Mitch- 
ell au  Uie  interest  he  then  had  in  such  prem- 
ises. At  the  time  of  executing  such  power  of 
attorney,  Mitchell  had  not  the  legal  title  to 
the  land,  but  did  have  it  when  his  attorney 
executed  said  quitclaim  deed.  Judgment  hav- 
ing been  given  for  the  defendant,  the  plaintitT 
8ued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  J.  M.  Woolworth,  for  plaintiff  in  er- 
ror: 

The  deed  from  Mitchell,  purporting  to  con- 
vey the  premises  to  the  Xemaha  Valley  Bank, 
was  void,  because  there  was  no  such  corpora- 
tion.   Act  July  1,  1836,  5  Stat,  at  L.  «1. 

It  is  not  pretended  that  this  act  has  been  re- 
pealed, or  that  the  territorial  act  incorporating 
the  Nenmha  Valley  Bank,  has  ever  been  ap- 
proved or  court rmed  by  Congress. 

Redick  had  no  authority  to  make  the  deed  to 
the  bank  in  Mitchell's  name. 

He  assumed  to  make  the  deed  under  a  power 
of  attorney  from  Mitchell.  That  powor,  in 
terms,  limited  his  authority  to  convey  the  title, 
which,  at  the  time  of  making  it.  Mitchell  had. 

From  the  patent  of  the  government  and  from 
Lowe's  deed,  it  appears  that  Mar.,  1857,  lx>wi\ 
as  mayor,  enterea  the  tow^n  site  of  Omaha.  In- 
cluding the  premises  in  question,  at  the  tJnitoil 
States  Land  Ofhce.  in  trust  for  the  occupant «, 
under  the  act  of  May  23.  1844.  5  Stat,  at  K 
057. 

Of  course,  prior  to  that  date,  Mitchell    had 
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no  title  to  the  lot,  but  only  occupied  it,  and 
when  the  eiftry  should  be  made,  he  would  be- 
<!Oiue  entitled  to  a  deed.  This  uncertain  and 
shadowy  right  he  authorized  Redick  to  convey, 
and  no  other. 

Me$8r$,    JohM    X.    Bedlok     and     Clinton 
Briggs,  for  defendant  in  error: 

Though  Mitchell  had  no  legal  title  at  the 
time  he  made  the  power  of  attorney,  yet  he  was 
as  much  the  real  owner  of  the  lot  as  he  was 
after  the  mayor  had  made  the  deed  to  him.  He 
was  one  of  the  class  of  persons  who  was  enti- 
ced to  a  deed  from  the  mayor,  under  the  pro- 
visions of  the  town  site  act  of  1844.  As  the 
mayor  deeded  to  him,  we  are  certainly  to  pre- 
sume that  he  was  entitled  to  the  deed;  and  if 
80,  he  was  then  the  real  owner,  and  the  only 
effect  of  the  mayor's  deed  was  to  clothe  him 
with  the  legal  title,  or,  in  other  woxds^.  to  give 
him  the  written  evidence  of  his  title.  The 
plaintiff  admits  that  Mitchell  was  entitled  to. 
the  mayor's  deed. 

Why  did  he  receive  as  a  ccmsideration  for  the 
sale  to  the  bank  the  sum  of  $1,175,  if  he  did 
not  intend  to  have  the  absolute  title*oonveyedT 
Why  does  he  let  the  matter  pass  in  silence  for 
six  years?  And  even  then,  after  the  lapse  of 
this  long  time,  he  only  breaks  this  silence  by  a 
•quitclaim  deed  of  the  lot  to  a  third  party,  for 
tne  consideration  of  one  dollar. 

If  Mitchell  did  not  intend  to  give  authority 
to  sell  and  convey  the  lot  after  he  should  have 
acquired  the  legal  title,  he  should  have  revoked 
the  power;  and  not  having  done  so,  third  per- 
«on»  and  bona  fido  purchnsors.  who. derive  title 
mediately  through  him,  ought  not  to  suffer  in 
consequence  of  his  neglect. 

But  even  if  the  deed  from  Mitchell  to  the 
bank  had  been  made  before  he  had  obtained  the 
mayor's  deed,  yet  the  after  acquired  legal  title 
would  inure  to  the  benefit  of  tne  bank. 

In  the  case  of  The  F.  L.  d  T,  Co.  r.  MoKin- 
ney,  6  McLean,  1,  it  was  held  that  a  quitclaim 
deed  will  pass  the  g^ntor's  equitable  interest 
in  the  land,  and  that  the  subsequently  acquired 
legal  title  will  inure  to  the  grantee  by  way  of 
estoppel. 

A  charter  of  incorporation  cannot  be  declared 
void  in  a  collateral  suit,  but  can  only  be  de- 
clared so  by  a  proceeding  instituted  directly 
against  it  on  behalf  of  the  state. 

Pearce  v.  Olncit,  20  Conn.  544;  State  v. 
Bryce,  7  Ohio,  82  (2d  pt.) ;  Wehh  v.  Moler,  8 
Ohio.  548;  Frost  v.  Coal  Co.  24  How.  278,  16 
L.  ed.  637. 

This  corporation  is  certainly  prima  facie  a 
competent  grantee. 

Hr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment,  brought  by 
the  plaint i IT  in  error,  to  recover  the  possession 
of  a  lot  in  the  city  of  Omaha,  and  resulted  in  a 
verdict  and  judgment  for  the  defendant. 

Both  parties  claim  by  deeds  from  George  W. 
Mitchell;  and  the  controversy  turns  on  the  va- 
lidity of  defendant's  deed,  which  is  prior  to 
that  of  the  plaintiff.  It  appears  by  the  evi- 
dence, that  in  May,  1857,  Redick,  in  execution 
of  the  power  conferred  upon  him  by  Mitchell, 
In  the  previous  month  of  February,  conveyed 
the  lot  m  dispute  to  the  Nemahn  Valley  Bank,  I 
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for  the  consideration  of  $1,170.  More  tlian  six 
years  after  this,  when  the  property  was  worth 
$2,000,  Mitchell  and  wife,  by  quitclaim  deed, 
undertook  to  convey  it,  for  the  nominal  consid- 
eration of  one  dollar,  to  the  grantor  of  the 
plaintiff  in  error. 

The  plaintiff's  title  rests  wholly  on  the  last 
deed,  and  hence  the  necessity  of  the  effort  to 
get  rid  of  the  effe<;t  of  the  deed  to  the  bank. 

It  is  insisted,  in  behalf  of  the  plaintiff  in  er- 
ror, that  Redick  had  no  authority  to  make  this 
deed  in  Mitchell's  name,  because  the  power  un- 
der which  he  acted  directed  him  to  convey  such 
title  as  Mitchell  then  had,  which  was  only  a 
possessory  right.  It  is  true  that  in  February, 
1857,  when  the  power  of  attorney  was  given, 
Mitchell  had  not  the  legal  title  to  the  lot,  but 
as  the  mayor  of  Omaha  conveyed  it  to 
*him  a  short  time  afterwards,  it  is  a  [*361 
fair  presumption  that  he  was,  at  the  date  of 
the  execution  of  the  power,  one  of  the  class  of 
persons  who  were  entitled  to  a  deed  from  the 
mayor  under  the  provisions  of  the  town  site  act 
of  i844.  If  so,  he  was  to  all  practical  purposes 
the  real  owner  of  the  property,  and  mtended 
that  Redick  should  sell  and  convey  something 
more  than  a  "mere  uncertain  and  shadowy 
right"  as  the  plaintiff  in  error  claims. 

But,  in  the  state  of  the  proof,  it  is  not  neces- 
sary to  look  into  the  power  of  attorney  to  see 
the  extent  of  the  authority  conferred,  because 
the  subsequent  conduct  of  Mitchell  renders  it 
an  unimportant  subject  of  inquiry.  It  would 
be  grossly  unjust  for  Mitchell,  having  acquired 
the  legal  title,  to  let  Redick,  under  a  power  of 
attorney  executed  before  the  title  was  obtained, 
make  a  deed  in  his  name  to -the  bank,  appro- 
priate to  himself  the  money  received  for  the 
sale  of  the  property,  and  then,  six  years  after- 
wards, disavow  the  act  of  his  attorney  on  the 
plea  that  he  had  exceeded  his  authority.  The 
law  will  not  permit  this  to  be  done,  and  estops 
Mitchell  from  setting  up  such  a  claim. 

It  is  insisted,  however,  as  an  additional 
ground  of  objection  to  this  deed,  that  the  bank 
was  not  a  competent  grantee  to  receive  title.  It 
is  not  denied  that  the  bank  wa^  duly  organized 
in  pursuance  of  the  provisions  of  an  act  of  the 
legislature  of  the  territory  of  Nebraska,  but, 
it  is  said,  it  had  no  riffht  to  transact  business 
until  the  charter  creating  it  was  approved  by 
Congress.  This  is  so,  and  it  could  not  legally 
exercise  its  powers  until  this  approval  was  ob- 
tained, but  this  defect  in  its  Constitution  can- 
not be  taken  advantage  of  collaterallv.  No 
proposition  is  more  thoroughly  settled  than 
this,  and  it  is  unnecessary  to  refer  to  authori- 
ties to  support  it.  Conceding  the  bank  to  be 
guilty  of  usurpation,  it  was  still  a  body  corpo- 
rate de  f€icto,  exercising  at  least  one  of  the 
franchises  which  the  legislature  attempted  to 
confer  upon  it.  and  in  such  a  case  the  party 
who  makes  a  sale  of  real  estate  to  it,  is  not  in 
a  position  to  question  its  capacity  to  take  the 
title,  after  it  has  paid  the  consideration  for  the 
purchase. 

*If,  prior  to  the  execution  of  the  deed,  [*^362 
there  had  been  a  judgment  of  ouster  against  the 
corporation  at  the  instance  of  the  government, 
the  aspect  of  the  case  would  be  different. 

There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 
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369*J    ^ROBERT   M.   SHOEMAKER  et   al,, 

Plffs.  in  Err,, 

V. 

E.  W.  KINGSBURY. 

(Bee  8.  C.  12  Wall.  869-378.) 

Railroad  contractorSf  liability  of,  for  negligence 
in  carrying  a  pasnetigcr — risk  of  passenger, 

*1.  When  contractors  for  bulldlni?  a  railroad, 
ronning  a  construction  train,  consent  to  talce  a 
passenger  for  hire  on  their  train,  they  are  private 
carriers  for  hire,  and  are  only  tx>una  to  exercise 
such  care  and  skill  in  the  management  and  run- 
ning of  the  train  as  prudent  and  cautious  men,  ex- 
perienced in  that  bUKlness,  are  accustomed  to  use 
under  similar  circumstances. 

2.  The  passenger,  in  such  case,  takes  upon  him- 
Mlf  the  risks  Incident  to  the  mode  of  conveyance. 

[No.  188.1 
Argued  Nov,  7,  1S7U    Decided  Nov,  27,  1871. 

IS  ERROR  in  the  Circuit  Court  of  the  United 
Stiites  for  the  District  of  Kansas. 

Suit  waa  brought  in  the  first  judicial  district 
of  the  state  of  Kansas^  in  and  for  Leavenworth 
county,  by  the  defendant  in  error,  to  recover  for 
daiTifliros  received  bv  him  while  a  passenfi^er  on 
a  railroad  ear,  belonging  to  the  defendants. 
Upon  petition  of  the  defendants,  the  case  was 
removed  to  the  court  below.  Judgment  having 
been  given  for  the  plaintiff  in  that  court,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Ifettrt.  J.  P*  Usher*  W.  T*  Otta»  for 
plaintiil'  in  error: 

The  court  gave  for  plaintiJQT  the  following  in- 
■truction  to  the  jury : 

"When  it  is  proved  that  the  car  was  thrown 
from  the  track  and  the  plaintiff  was  injured,  it 
is  incumbent  on  the  defendants  to  prove  that 
the  agents  and  servants  in  charge  of  the  train 
were  persons  of  competent  skill,  of  good  habits, 
and  in  every  respect  qualified  and  suitably  pre- 
pared for  the  business  in  which  they  were  en- 
gaged, and  that  they  acted  on  this  occasion  with 
reasonable  skill,  and  with  the  utmost  prudence 
and  caution ;  and  if  the  disaster  in  question  was 
oocflsioned  by  the  least  negligence  or  want  of 
•kill  or  prudence  on  their  part,  then  the  defend- 
ants are  liable  in  this  action." 

Now,  this  instruction  must  be  held  to  have 
been  given  with  reference  to  the  facts  in  the 
case: 

1.  That  the  accident  was  caused  by  the  sud- 
den leaping  of  an  ox,  from  a  place  of  conceal- 
ment, before  the  advancing  train,  and  which, 
striking  and  running  upon  the  ok,  liirew  the 
train  in  part  off  the  track. 

2.  That  the  caboose  in  which  Kingsbury  was 
riding  was  not  overturned  or  thrown  from  the 
track,  but  that  his  injuries  were  caused  by  his 
voluntarily  leaping  from  the  caboose,  in  which, 
if  he  had  remained,  he  would  not  have  been  in- 
jured. 

3.  That  the  accident  was  in  an  uninhabited 
part  of  the  country,  upon  the  plains,  where  the 
defendants  or  their  servants  had  not  the  slight- 
est reason  to  expect  any  obstruction,  and  the 
leaping  of  the  animal  upon  the  track  before  the 
advancing  train  was  as  complete  a  surprise  as 
if  a  rock  had  fallen  from  the  skies  upon  the 
track  before  the  train;  and  that,  after  the  ox 

^Headnotes  by  Mr.  Justice  Field. 
432 


was  discovered,  it  was  impossible  to  avoid  com- 
ingupon  him. 

The  error  in  this  instruction  is,  that  it  as- 
sumes that  proof  of  this  particular  accident  to 
the  construction  train,  on  which  the  plaintiff 
was  being  carried,  cast  the  burden  of  proof  upon 
the  defendants,  to  establish  that  it  was  without 
their  fault.  This  was  error.  The  plaintiff 
averred  and  was  bound  to  prove  that  he  was  in- 
jured by  the  negligence  of  the  defendants,  and 
without  any  fault  or  negligence  of  his  o^ti. 
This  is  the  unvarying  rule  of  law.  Deyo  v.  R. 
Co.  34  N.  Y.  9,  and  cases  cited ;  Holbrook  v.  R. 
Co.  12  N.  Y.  236;  Curtis  v.  R.  Co,  18  N.  Y.  534; 
Transport.  Co.  v.  Doicner,  ante,  160. 

The  instruction  assumes  that  the  car  could 
not  have  been  thrown  from  the  track  if  the  em- 
ployees had  been  competent,  and  that  the  acci- 
dent was  an  evidence  of  their  incompetency. 
^  Against  this  assumption  we  oppose  the  prin- 
ciple of  law,  that  all  persons  are  presumed  to 
perform  their  duties;  and  in  the  employment 
of  railroad  operatives  it  is  conclusively  pre- 
sumed that  due  care  has  been  taken,  until  the 
contrary  is  proved. 

The  presumption  is  that  the  accident  was  un- 
avoidable, until  the  contrary  was  proved. 

As  a  test  of  the  legality  of  this  instruction: 
if  the  car  were  thrown  from  the  track  by  an 
unavoidable  accident,  would  the  defendants  be 
liable,  though  their  operatives  were  unskilful 
and  of  vicious  habits?  Or,  if  they  had  pos- 
sessed the  highest  degree  of  skill  and  been  of 
unexceptionable  habits,  how  would  these  vir- 
tues have  profited  the  defendants,  if  the  acci- 
dent was  caused  by  their  negligence? 

It  was  not  the  duty  of  the  defendants  to  in- 
quire after  the  habits  of  their  employees;  nor 
could  their  habits  be  put  in  issue  in  the  cause, 
and  it  was  error  to  ao  so.  The  court  had  no 
right  to  require  evidence  of  the  defendants  on 
this  subject.  The  instruction  ought  to  have 
been:  Did  the  defendants,  taking  into  account 
the  mode  of  transportation,  as  far  as  human 
care  and  foresight  could  go,  provide  for  the 
safety  of  the  plaintiff?  And  did  their  em- 
ployees in  charge  of  the  train  exercise  the  high- 
est degree  of  skill  and  judgment  on  the  occa- 
sion of  the  accident?  Was  the  accident  solelj' 
their  fault,  or  was  it  unavoidable?  The  aflirm- 
ative  of  all  these  issues  was  upon  the  plaintiff. 
MessTB.  Geo.  Earle  and  Geo.  W.  Pasol^J* 
for  defendant  in  error: 

We  contend  that  the  fifth  instruction  of  the 
court  is  in  exact  conformity  with  the  Inw  as 
pronounced  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Stokes  v.  Saltonstall,  13 
Pet.  1»5. 

In  that  case  the  courts  in  its  instructions  to 
the  jury,  held  that  the  facts  that  the  carriage 
was  upset  and  the  plaintiff's  wife  injured,  were 
prima  facie  evidence  that  there  was  negligence 
or  want  of  skill  on  the  part  of  the  driver :  and 
threw  upon  the  defendant  the  burden  of  prov- 
ing that  the  accident  was  not  occasioned  by  tho 
driver's  fault. 

And  again :  *^t  being  admitted  that  the  car- 
riage was  upset  and  the  plaintiffV  wife  in- 
jured, it  is  incumbent  on  the  defendant  to 
prove  that  the  driver  was  a  person  of  compe- 
tent skill,  of  good  habits,  and  in  every  respect, 
qualified  and  suitably  prepared  for  the  business 
in  which  he  engngi^d;  and  that  he  acteil  on  this 
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occasion  with  reasonable  skill  and  with  the  ut- 
most prudence  and  caution ;  and  if  the  disaster 
in  question  was  occasioned  by  the  least  negli- 
gence or  want  of  skill  or.  prudence  on  his  part, 
that  the  defendant  is  liiO^e  in  this  action/' 

The  fifth  instruction  in  this  case  of  Shoe- 
maker V.  Kingsbury  is  taken,  almost  word  for 
word,  from  the  court's  instructions  in  the  case 
of  Stokes  V.  Saltonstall,  and  its  reversal  would 
be  equivalent  to  an  overruling  of  the  law  laid 
down  by  the  court  in  that  case,  and  would  un- 
settle the  decisions  bearing  on  the  same  ques- 
tions in  numerous  cases  throughout  the  coun- 
try. 

In  the  case  of  The  R.  Co.  v.  Worthington,  21 
Md.  282,  tlie  court  held  "that  the  injury  to  the 
plaintiff  (Worthington)  was  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ants, and  it  was  incumbent  on  them  to  prove 
that  they  M'ere  not  negligent,  in  order  to  dis- 
charge themselves  from  liability." 

And  again:  "That  it  was  a  question  of  fact 
for  the  jury  to  determine  from  all  the  evidence 
in  t\w  cauMo,  whether  the  injury  to  the  plain- 
tiff arose  from  any  neglect  on  the  part  of  the 
defendants  or  tlieir  agents,  and  if  the  jury 
should  find  that  the  injury  in  question  was  the 
result  of  an  accident  or  act  against  which  hu- 
man care  and  foresight  could  not  guard,  and 
was  not  the  result  of  negligence,  in  any  degree, 
on  the  part  of  the  defendants,  then  the  plaintiff 
was  not  entitled  to  recover." 

The  Iparnod  counsel  for  the  railroad  company 
objected  to  these  instructions,  chiefly  because 
the  injury  to  Worthington  was  declared  to  be 
presumptive  evidence  of  negligence,  without 
prescribing  any  legal  measure  of  proof  by 
which  the  presumption  could  be  rebutted,  but 
referred  to  the  case  of  Stokes  v.  SaltonstcUl,  as 
fumi:<hing  the  correct  standard  by  which  to  de- 
termine whether  the  defendants  were  in  fault 
or  not. 

Tlie  court  of  appeals  of  Maryland,  in  deliver- 
ing its  opinion  in  this  case,  said  that  the  cases 
of  Stokes  V.  Saltonstall,  13  Pet.  181,  and  Stock- 
ton V.  Frey,  4  Gill,  414,  conclusively  estab- 
lished the  law,  and  that  ip  such  cases  the  oc- 
currence of  the  accident  amounted  to  prima 
facie  evidence  of  negligence  on  the  part  of  the 
defendants,  throwing  upon  them  the  onus  of  re- 
butting the  presumption,  by  proving  that  there 
was  no  negligence. 

Reference  is  further  made  to  the  case  of  Ga- 
lena d  Chicago  R.  Co.  v.  Yancood,  17  III.  509, 
where  the  court,  in  delivering  its  opinion,  held 
*rimt  a  passenger  in  a  railway  car  need  only 
show  that  he  has  received  an  injury,  to  make  a 
prima  facie  case  against  the  carrier.  The  car- 
rier must  rebut  the  presumption,  to  exonerate 
himself  from  responsibility." 

In  further  support  of  this  rule  of  law,  refer- 
ence is  made  to  the  following  eases: 

Crofts  V.  Materhouse,  3  Bing.  319;  Ware  v. 
</oi/,  II  Pick.  lOO;  Christie  v.  Griggs,  2  Camp. 
79:  fhgemtin  v.  RUcay,  10  Barb.  353;  Holbrook 
v.  R.  Co.  16  Barb.  113;  R.  Co.  v.  Messino,  1 
Sm-ed,  221. 

It  is  no  answer  to  an  action  by  a  passenger 
n^inst  a  carrier,  that  the  injury  was  caused  by 
tlio  niH^ligtMice,  or  even  the  trespass,  of  a  third 
partv. 
12  Wall. 


SuUivan  v.  P.  d  R.  Railway,  30  Pa.  234;  6 
Am.  Law  Reg.  342;  Skinner's  Case. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

From  the  whole  evidence  in  this  case  it  is 
plain  that  the  defendants  were  not  conMnon  car- 
riers of  passengers  at  the  time  the  accident  oc- 
curred, which  has  led  to  the  present  action. 
They  were  merely  contractors  for  building  the 
Eastern  Division  of  the  Union  Pacific  Railway, 
and  were  running  a  construction  train  to  trans- 
port material  for  the  road.  The  entire  train 
consisted,  besides  the  engine  and  its  tender,  of 
cars  for  such  material  and  vAuit  is  called  in 
the  testimony  a  ''caboose  car."  This  latter  car 
was  intended  solely  for  the  accommodation  of 
the  men  connected  with  the  train;  it  contained 
their  bunks  and  mattresses;  they  slept  in  it, 
and  deposited  in  it  the  lamps  of  the  cars  and 
the  tools  they  used.  It  was  not  adapted  for 
passengers,  and,  according  to  the  testimony  of 
the  conductor,  the  defendants  did  not  wish  to 
carry  passengers,  although  when  persons  got  on 
to  ride  the  defendants  did  not  put  them  off, 
and  sometimes,  though  not  always,  fare  was 
charged  for  their  carnage. 

The  plaintiff,  who  was  sheriff  of  a  county  in 
Kansas,  and  deputy-marshal  of  the  district, 
desired  to  arrest  a  person  on  the  line  of  the 
road,  and  to  enable  him  to  accomplish  this  pur- 
pose, he  applied  to  the  conductcw*  for  passage 
on  the  tram  as  far  as  Wilson's  Cre^  and  re- 
quested that  the  train  would  stop  there  until 
the  arrest  could  be  made.  His  wishes  were 
granted  in  both  respects,  and  for  the  services 
rendered  he  "paid  at  the  time  a  portion  [•376 
of  the  fare  charged,  and  the  balance  subse- 
quently. 

In   the  rendition   of  these   services   for   the 
plaintiff,  the  defendants  were  simply  private 
carriers    for    hire.     As   such    carriers,    having 
only  a  construction  train,  they  were  not  under 
the  same  obligations  and  responsibilities  which 
attach   to   common   carriers  of   passengers   by 
railway.    The  latter  undertake,  for  hire,  to  car- 
ry all  persons  indifferently  who  apply  for  pas-, 
«age;  and  the  law,  for  the  protection  of  travel-* 
ers,  subjects  such  carriers  to  a  vei^  strict  re- 
sponsibility.    It  imposes  upon  them  the  duty 
of  providing  for  the  safe  conveyance  of  passen- 
gers, so  far  as  that  is  practicable  by  the  exer- 
cise of  human   care  and   foresight.     They  are 
bound  to  see  that  the  road  is  in  good  order; 
that  the  engines  are  properly  constructed  and 
furnished;  that  the  cars  are  strong  and  fitted 
for  the  accommodation  of  passengers,  and  that 
the  running  g»*ar  is,  so  far  as  the  closest  scru- 
tiny can   detect,   perfect  in   its   character.     If 
any  injuiy  results  from  a  defect  in  any  of  these 
particulars  they  are  liable. 

They  are  also  bound  to  provide  careful  and 
skilful  servants,  competent  in  every  respect  for 
the  positions  to  which  they  are  assigned  in  the 
management  and  running  of  the  cars;  and  they 
are  responsible  for  the  consequences  of  any 
negligence  or  want  of  skill  on  the  part  of  suc.i 
servants. 

They  are  also  bound  to  take  all  necessary 
precautions  to  keep  obstructions  from  the 
track  of  the  road:  and,  although  it  may  not  be 
obligatory  upon  them,  in  the  absence  of  legisla 

433 


862-3G5 


Supreme  Coubt  of  tus  United  States. 


Dec  Tebm, 


iive  enactment,  to  fence  in  the  road  so  as  to  ex- 
elude  cattle,  it  18  incumbent  upon  them  to  use 
oil  oracticnl  means  to  prevent  the  possibility 
of  obstruction  from  the  straying  of  cattle  on  to 
tho  track  as  well  as  from  any  other  cause.  As 
said  by  the  supreme  court  of  Pennsylvania,  in 
«nenkin!?  of  the  duty  of  railway  companies  in 
this  particular  {SuUivan  v.  Phil,  d  J?.  R.  Co. 
30  Pa.  234)  :  "Having  undertaken  to  carrj' 
safely,  and  holding  themselves  out  to  the  world 
as  able  to  do  so,  tney  are  not  to  suffer  cows  to 
endanger  the  life  of  a  passenger  any  more  than 
377*]  a  defective  ♦rail  or  axle.  Whether  they 
maintain  an  armed  police  at  cross  roads,  as  is 
done  by  similar  companies  in  Europe,  or  fence, 
or  place  cattle  guards  within  the  bed  of  their 
road,  or  by  any  other  contrivance  exclude  this 
risk,  is  for  themselves  to  consider  and  deter- 
mine. We  do  not  say  they  are  bound  to  do  the 
one  or  the  other,  but  if,  by  some  means,  they 
do  not  exclude  the  risk,  they  are  bound  to  re- 
spond in  damages  when  injury  accrues." 

It  is  evident  that  the  defendants  in  this  case 
were  not  subject  to  any  such  stringent  obliga- 
tions and  responsibilities  as  are  here  men- 
tioned. They  did  not  hold  themselves  out  as 
eapable  of  carrying  passengers  safely;  they  had 
no  arrangements  for  passenger  service,  and  they 
were  not  required  to  make  provisions  for  the 
protection  of  the  road  sucn  as  are  usually 
adopted  and  exacted  of  railroad  companies. 
Tliey  did  not  own  the  road,  and  had  no  interest 
in  it  beyond  its  construction.  It  was  no  part 
of  their  duty  to  fence  it  in  or  to  cut  away  the 
bushes  or  weeds  growing  on  its  sides. 

The  plaintiff  knew  its  condition  and  the  re- 
lation of  the  defendants  to  it  when  he  applied 
lor  passage.  He  had  been  previously  over  it 
several  times,  and  was  well  aware  that  there 
were  no  turntables  on  a  portion  of  the  route;  a 
fact  which  compelled  the  defendants  to  reverse 
the  engine  on  the '  return  of  the  train  from 
Walker^  Creek.  He,  therefore,  took  upon  him- 
self the  risks  incident  to  the  mode  of  convey- 
ance used  by  the  defendants  when  he  entered 
their  cars.  All  that  he  could  exact  from  them, 
under  these  circumstances,  was  the  exercise  of 
such  care  and  skill  in  the  management  and  run- 
ning of  the  train  as  prudent  and  cautious  men, 
experienced  in  that  business,  are  accustomed  to 
use  under  similar  circumstances.  Such  care 
implies  a  watchful  attention  to  the  working  of 
the  engine,  the  movement  of  the  cars  and  their 
running  gear,  and  a  constant  and  vigilant  look- 
out for  the  condition  of  the  rood  in  advance  of 
the  train.  If  such  care  and  skill  were  used  by 
the  defendants,  thgr  discharged  their  entire 
duty  to  the  plaintiff;  and  if  an  accident,  not- 
withstanding, occurred,  by  which  he  was  in- 
jured, they  were  not  liable.  They  were  not  in- 
378*]  lurers  of  his  •safety,  nor  responsible  for 
the  consequences  of  unavoidable  accident. 

The  question  should  have  been  put  to  the 
Jury  whether  the  defendants  did,  in  fact,  exer- 
cise such  care  and  skill  in  the  management  and 
running  of  the  train  at  the  time  the  accident 
occurred.  They  were  not  responsible  to  the 
plaintiff,  unless  the  accident  was  directly  at- 
tributable to  their  negligence  or  unskilfulness 
in  that  particular. 

The  evidence  in  the  case  show^s  that  the  acci- 
dent was  occasioned  by  the  tender  and  engine 
running  against  a  steer.  The  train  was  pro- 
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ceeding  at  its  usual  rate  of  speed  when  the 
•^teer  suddenly,  from  a  mass  of  high  weeds  or 
grass  growing  on  the  sides  of  the  road,  leaped 
upon  the  trade  directly  in  front  of  the  advanc- 
ing train,  at  a  distance  from  it  of  about  twenty 
feet.  This  distance  was  so  short,  and  the  move- 
ment of  the  animal  was  so  sudden,  that  it  waA 
impossible  to  arrest  the  train,  and  a  collision 
followed  which  threw  the  engine  and  tender 
from  the  track.  The  plaintiff,  on  the  happen- 
ing of  the  collision,  eitlier  leaped  from  the  ''ca- 
boose car,"  in  which  he  was  at  the  time  sitting* 
or  was  thrown  from  it,  it  is  immaterial  which, 
and  was  injured. 

The  fifth  instruction  given  by  the  court 
turned  the  attention  of  the  jury  from  the  sim- 
ple question  at  issue  for  their  determination, 
and  directed  it  to  the  skill,  habits  and  attain- 
ments for  their  business,  of  the  agents  and 
servants  of  the  defendants,  as  well  as  to  their 
conduct  on  the  occasion  of  the  accident.  It 
held  proof  that  the  agents  and  servants  were 
possessed  of  competent  skill,  of  good  habits, 
and  in  every  respect  qualified  and  suitably  pre- 
pared for  the  business  in  which  they  were  en- 
;?aged,  as  essential  as  prOof  that  they  acted  on 
the  occasion  with  skill,  prudence,  and  caution. 
And  it  made  the  occurrence  of  the  accident 
presumptive  evidence  that  thev  were  destitute 
of  such  skill,  habits  and  quali^cations. 

We  are  of  opinion  that  the  court  erred  in  this 
instruction,  and  that  it  misled  the  jury. 

On  this  pround  the  judgment  of  the  court  be- 
low mfut  he  rcveraed  and  the  eauat  remolded 
for  a  new  trialj  and  it  is  so  ordered. 


THE  NEW  ORLEANS  &  OHIO  RAILROAD 
COMPANY,  L.  S.  Trimble,  et  al.,  Appte.^ 

V. 

W.    P.    MELLEN,    Trustee,   and  The  United 

States. 

(See  8.  C  "United  Statee  t.  New  Orleeme  MLaa- 
rwKd;'  12  Wall.  862-365.) 

Railroad  mortgage  on  future  acquired  proper- 
fy»  effect  of — /lend  upon — when  property  im 
annewed  to  road, 

*1.  A  mortga^re  by  a  railroad  company,  coverlnc 
all  future  acquired  property,  attaches  only  to  socn 
Interests  therein  as  the  company  acqolrea,  subject 
to  any  Hens  under  which  It  comes  Into  the  com- 
pany's possession. 

2.  If  the  company  purchase  property  subject  to 
a  Hen  for  the  purchase  money,  snch  lien  Is  not  dis- 
placed by  the  general  mortgage. 

8.  If  the  company  give  a  mortgage  for  the  par- 
chase  money  at  the  time  of  the  purchase,  sncb 
mortgage,  whether  registered  or  not,  has  preced- 
ence of  the  general  mortgage. 

4.  This  rule  falls,  however,  when  the  property 
purchased  Is  annexed  to  a  subiect  already  covered 
by  the  general  mortgage  and  becomes  a  part  there- 
of, as  when  iron  rails  are  laid  down  and  become 
part  of  the  railroad. 

[No.  202.] 
Argued  Vov.  9,  1871.    Decided  Nov.  «7,  1871. 

PPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky. 
This  case  arose  in  the  court  below. 
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•Hesdnotes  by  Mr.  Justice  Bbadlet. 


Note. — Lien    of    a   morigape   on    after  or^uired 
mropcrty — see  note  to  Pennoclc  t.  Coe,  16  L.  ed.  V. 
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The  history  and  facto  are  fully  stated  by  the 
court. 

Messrs.  J.  M.  Oarltale  and  J.  D.  Mo- 
Phorsoiit  for  appellanto: 

The  bill  and  amended  bill  claimed  for  the 
I'nfted  States  no  other  right  than  that  which 
they  conceded  to  all  the  bondholders.  Upon 
this  state  of  the  pleadings,  it  was  error  to  de- 
cree any  preference  or  priority  of  any  kind 
in  favor  of  the  United  States;  nor  was  any  such 
priority  or  preference  given  by  the  origixial  de- 
cree. 

The  United  States,  in  the  face  of  these  mort- 

SBges,  to  secure  coupon  bonds,  passing  from 
and  to  hand  by  delivery,  sold  and  delivered 
to  the  company  certain  rolling  stock,  expressly 
agreeing  that  the  same  might  be  put  upon  the 
road  and  used  in  the  ordinary  wav,  but  reserv- 
ing to  itself  a  secret  lien  upon  the  same,  and 
stipulating  moreover  for  other  security  for  the 
payment  of  the  purchase  money.  The  com- 
pany had  the  possession  and  use  of  this  rolling 
stock;  however,  and  persons  dealing  witli  the 
bonds  secured  by  the  recorded  mortgages,  had 
a  right,  by  the  consent  of  the  United  States,  to 
iook  to  this  property  as  part  of  their  security, 
nor  had  they  any  means  of  ascertaining  that 
the  same  was  claimed  under  any  superior  equity 
whatever.  They  dealt  in  the  bonds,  believing 
that  this  property  was  pledged  for  their  pay- 
ment. 

Certainly  an  unrecorded  mortgage  could  not 
prevail  against  one  who  had  lent  money  to  the 
company  upon  the  faith  of  the  property  which 
it  had  in  actual  possession  by  purchase  and  de- 
livery. 

But  the  law  of  Kentucky  goes  farther,  and 
places  both  prior  and  subsequent  creditors  upon 
an  equal  footing,  as  to  unrecorded  mortgages. 

Messrs,  B.  H.  Briatow«  Solicitor  Oen.,  O. 
H«  Hill,  Asst,  Atty,  Oen,,  for  appellees: 

No  objection  was  taken  to  the  mode  of  pro- 
cedure in  the  civcuit  court,  and  the  parties  hav- 
ing voluntarily  adopted  it,  their  objection  made 
here,  for  the  first  time,  should  not  be  enter- 
tained. 

Laher  w.  Cooper,  7  Wall.  570,  19  L.  ed.  162; 
Htmghton  v.  Jones,  1  Wall.  705,  17  L.  ed.  504; 
R.  Co.  v.  Bradley,  10  Wall.  300,  19  L.  ed.  894. 

This  appeal  is  prosecuted  by  parties  who 
signed  the  stipulation  and  submitted  the  agreed 
case  to  the  court.  Surely  they  cannot  be  heard 
to  complain  of  the  supposed  want  of  regularity 
in  this  proceeding. 

Since  the  decision  of  this  court  in  Pennock 
V.  Coe,  23  How.  124,  16  L.  ed.  440,  that  a  mort- 
gagee may  take  an  equitable  interest  in  prop- 
erty acquired  by  the  mortgagor,  after  the  exe- 
cution of  the  mortgage,  is  a  proposition  not  to 
be  doubted;  but  it  cannot  be  said,  either  upon 
principle  or  upon  the  authority  of  the  case, 
that  »ucli  interest  attaches  before  the  property 
is  acquired  by  the  mortgagor.  On  the  con- 
trary, the  court  in  that  case  recognized  an<l 
approved  the  maxim,  that  "a  person  cannot 
f^nnt  a  thing  which  he  has  not:"  "t7fe  non 
ha  bet.  non  det.'*  And  this  is  true,  both  at  Inw 
and  in  equity. 

In  this  case  the  company  took  the  property 
subject  to  the  lien  of  the  United  States,  and 
«ny  right  in  or  to  it  which  passed  to  the  bond 
holders,  passed  subject  to  the  same  lien.  The 
12  Wall. 


mortgages  did  not  convey  to  the  mortga^v'c:^ 
any  greater  right  tluin  the  compiiny  had.  Tlic 
mortgagees  do  not  occupy  the  position  of  bona 
fide  purchasers  for  value,  nor  even  of  mort- 
gagees for  a  present  consideration.  They  have 
nothing  but  a  naked  equity,  and  that  posterior 
in  time  and  conscience  to  the  equity  of  the 
United  States.  "Qui  prior  est  tempore,  potior 
est  iure." 

The  court  of  appeals  of  Kentucky  has  never 
applied  the  statute  in  a  case  like  this.  Tlie 
words  "any  creditor"  used  in  the  statute  mean 
a  creditor  who  has  an  interest  in  or  right  to 
the  thing  attempted  to  be  conveyed,  and  can 
liave  no  application  where  all  the  parties  are 
asserting  mere  equities,  and  are  in  a  court  of 
equity  seeking  its  aid  on  equitable  principles. 

Swigert  v.  Bk.  of  Ky.  17  B.  Mon.  289;  BaUey 
V.  Welch,  4  B.  Mon.  244. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  suit  instituted  by  the  Vnitc<l 
States,  as  the  holder  of  a  number  of  the  first 
and  second  mortgage  bonds  of  the  New  Orleans 
&  Ohio  Railroad  Company,  to  foreclow  the 
ihortgage  given  to  secure  said  bonds.  These 
mortgages  were  executed  in  18.58  and  18fi0.  re- 
spectively, and  covered  all  the  company's  prop- 
erty of  every  kind,  with  a  stipulation  to  in- 
clude all  future  acquired  property.  The  trus- 
tee of  the  mortgages  and  several  individual 
bond  holders  were  made  parties,  and  the  bill 
contained  proper  allegations  as  to  the  imprac- 
ticability of  making  all  of  them  parties.  After 
a  final  decree  of  foreclosure  and  sale,  and  wliilo 
the  execution  was  in  the  hands  of  the  marshal, 
it  transpired  that  a  portion  of  the  rolling 
stock,  consisting  of  two  locomotives  and  ten 
cars,  had  been  sold  to  the  railroad  'com-  [*363 
pany  by  the  United  States  in  1866,  and  that 
simultaneouMlv  with  the  sale,  the  company 
gave  to  the  L^nited  States  a  bond  for  the  pur- 
chase money,  wherein  it  was  stipulated  that  the 
latter  should  have  a  lien  therefor  upon  the 
property  sold,  and  that  the  company  <^hould 
not  self  it  or  part  with  it  until  pa^Tnent  of  the 
price,  Avitliout  the  consent  of  the  T'nited  States. 
Hereupon  the  respective  solicitors  of  all  the 
parties,  complainant  and  defendant,  dirertiMl 
the  marshal  in  writing,  not  to  sell  tln»  Mid 
locomotives  and  ears.  The  rest  of  the  property 
was  sold,  but  brought  less  than  the  amount  of 
the  mortgage  bonds. 

The  parties  then,  by  their  respective  solicit- 
ors, filed  a  written  statement  of  the  facts  iu 
relation  to  said  locomotives  and  cjirs.  adding 
to  what  is  above  stated,  the  further  fact  that 
the  bond  given  for  the  purchase  money  thereof 
was  not  recorded,  and  that  its  contents  wrr" 
unknown  to  all  the  bond  holders  of  the  rail- 
road company,  except  Air.  Triiiil»l«'.  '  ••"  'ru**  •• 
of  the  mortgages.  Upon  this  statement,  the 
question  whether  the  United  States  had  a  su- 
perior «H]uity  in  this  property  to  that  of  the 
bond  holders  under  the  mortgages,  was  sub- 
mittod  to  the  court  for  its  decision,  and  ♦!»*» 
court  decided  that  they  had  a  superior  equity, 
and  made  a  decrcr  to  that  eirect.  This  is  tn-* 
decree  appealecl  from. 

The  appellants  contend,  first,  that  the  court 
had  no  authority  to  make  the  decision:  ti^.t 
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the  proceeding  was  wholly  irregular,  without 
proper  pleadings,  and  coram  non  judice.  This 
objection  hardly  oomes  with  a  good  grace  from 
the  appellants,  who  all  joinea  in  submitting 
the  question  to  the  court.  But  the  jurisdiction 
was  undoubted.  A  court  of  equity,  in  a  suit 
for  the  foreclosure  of  a  mortgage,  clearly  has 
cognizance  of  all  questions  relating  to  priority 
of  lien  on  the  property  in  litigation,  as  between 
the  parties  to  the  suit  and  those  whom  they 
lawfully  represent.  The  mode  in  which  tn- 
jurisdiction  shall  be  exercised  is  not  so  much  a 
matter  of  substance  as  of  form.  Ordinarily,  a 
reference  to  a  master  before  the  finnl  decree 
would  be  the  formal  method  to  pursue,  but 
where,  from  oversight  or  other  cause,  this  Iiuh 
L^cfii  oii.iLkCil,  Liie  parties  may  certainly  agree 
(as  was  done  here)  to  submit  the  matter  to  the 
court,  upon  a  statement  of  facts,  after  the  de- 
cree. 

The  appellants  contend,  in  the  next  place, 
that  the  deciRion  upon  the  facts  was  erroneous ; 
that  the  mortgages,  being  prior  in  date  to  the 
bond  given  fur  the  purchase  money  of  these 
locomotives  and  cars,  and  being  expressly  made 
to  include  after-acquired  property,  attached 
to  the  property  as  soon  as  it  was  purchased, 
and  displaced  any  junior  lien.  This,  we  ap- 
prehend, is*  an  erroneous  view  of  the  doctrine 
by  which  after-acquired  property  is  made  to 
serve  the  uses  of  a  mortgage.  That  doctrine  is 
intended  to  subserve  the  purposes  of  justice, 
and  not  injustice.  Such  an  application  of  it  as 
is  sought  by  the  appellants  would  often  result 
365*]  in  *gross  injustice.  A  mortgage  in- 
tended to  cover  after-acquired  property  can 
only  attach  itself  to  such  property  in  the  condi- 
tion in  which  it  comes  into  the  mortgagor's 
hands.  If  that  property  is  already  subject  to 
mortgapres  or  other  liens,  the  general  mortgafije 
does  not  displace  them,  although  they  may  be 
junior  to  it  in  point  of  time.  It  only  attaches 
to  such  interest  as  the  mortgagor  acquires ;  and 
if  he  purchase  property  and  give  a  mortgage 
for  the  purchase  money,  the  Hoed  \^'hich  he  re- 
ceives and  the  mortgage  which  he  gives  are  re- 
garded as  one  transaction,  and  no  general  lien 
impendincr  over  him,  whether  in  the  shape  of 
a  general  mortgage,  or  judgment,  or  recogni- 
zance, can  displace  such  mortgage  for  purchase 
money.  And  in  such  cases  a  failure  to  register 
the  mortgage  for  purchase  money  makes  no 
difference.  It  does  not  come  within  the  reason 
of  the  registry  laws.  These  laws  are  intended 
for  the  protection  of  the  subsequent,  not  prior, 
purchasers  and  creditors. 

Had  the  property  sold  by  the  government  to 
the  railroad  company  been  rails,  as  in  the  case 
of  U.  Co,  V.  Coiodry,  ante,  199,  or  any  other 
material  which  became  affixed  to  and  a  part 
of  the  principal  thing,  the  result  would  have 
been  different.  But  being  loose  property,  sus- 
ceptible of  separate  ownership  and  separate 
liens,  such  liens,  if  binding  on  the  railroad 
company  itself,  are  unaffected  by  a  prior  gen- 
eral mortgage  given  by  the  company,  and  par- 
amount thereto. 

In  the  case  before  us,  the  United  States,  at 
the  time  of  making  the  sale,  reserved  a  lien  on 
the  property,  and  imposed  a  condition  of  non- 
alienation  until  the  price  should  be  paid. 
Taken  all  together  the  transaction  amounts  to 
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a  transfer  9uh  mado^  and  the  lien  must  be  re- 
garded as  attaching  to  the  property  itself,  and 
as  paramount  to  any  other  liens  arising  from 
the  prior  act  of  the  company. 
The  decree  ie  affirmed. 


JOHN  J.  TOWNSEND,  Executor  of  Fred- 
erick  Bronson,  Deceased,  who  was  Executor 
of  Arthur  Bronson,  Deceased,  Appt,, 

V. 

EDWARD  CHAPPELL  et  al 

(See  8.  C  "Bron»on't  Executor  y.  ChappeU,"  12 

Wail.  (S81-686.) 

Principal,  when  bound  by  acta  of  volunteer 
agent — estoppel  of — past  acts  of  agents  evi- 
dence of  authority. 

Where  one  without  objection  suffers  another  to 
do  acts  which  proceed  upon  the  grounds  of  author- 
ity from  blm,  or  by  his  conduct  adopts  and  sanc- 
tions such  acts  after  they  are  done,  he  will  be 
bound,  although  no  previous  authority  exist,  in  all 
respects  as  if  the  requisite  power  had  been  given 
In  the  most  formal  manner. 

If  he  had  Justified  the  belief  of  a  third  party  that 
the  person  assuming  to  be  his  agent  was  authorised 
to  do  what  was  done,  he  is  estopped  to  deny  it 

Everything  fairly  within  the  scope  of  the  powers 
exercised  in  the  past  may  be  done  In  the  future, 
until  notice  of  revocation  or  disclaimer  Is  brought 
home  to  those  whose  Interests  are  concerned. 

[No.  203.] 
Argued  Nov.  9,  1871.    Decided  Nov.  27,  1871. 

APPEAL    from    the    Circuit    Court    of    ihm 
United  States  for  the  District  of  Wiacon- 
sin. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  JoHa  J.  Towiuioad,  in  person,  for 
appellant. 

Messrs.  M.  M.  Oothrom  and  Geo.  W.  Ia- 
klm  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for 
the  district  of  Wisconsin. 

But  a  single  question  has  been  argued  in  this 
court,  and  that  is  one  arising  upon  the  facts 
as  developed  in  the  record.  This  opinion  will 
be  confined  to  that  subject. 

William  C.  Bostwick,  acting  for  Frederick 
Bronson,  negotiated  the  sale  of  a  tract  of  land 
in  Wisconsin  to  the  defendants.  According  to 
his  custom  in  such  cases,  Bronson  forwarded 
to  Bostwick  the  draft  of  a  contract  to  be  exe- 
cuted by  the  buyers.  At  the  foot  of  the  draft 
was  a  note  in  these  words: 

"William  C.  Bostwick,  Esq.,  of  Galena,  is 
authorized  to  receive  and  receipt  for  the  first 
payment  on  this  contract.  All  subsequent  pay- 
ments to  be  made  to  F.  Bronson,  in  the  city  of 
New  York." 

The  defendants  expressed  to  Bostwick  a  pref- 
erence to  receive  a  deed  and  give  a  mortgage. 
This  was  communicated  to  Bronson,  who  ac- 
ceded to  the  proposition  and  forwarded  to  Bost- 
wick a  deed  and  draft  of  the  bond  and  mort- 
gage. On  the  25th  of  March,  1R65,  the  defend- 
ants paid  to  Bostwick,  $1,500  of  the  purcha 


Note. — Apency  iw piled  from  course  of  dealinif—^* 
see  note,  42  C  C.  A.  221. 
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mon^,  and  executed  the  bond  and  mortgage 
to  secure  the  parent  of  the  balance.  Accord- 
ing to  the  condition  of  the  bond  it  was  to  be 
paid  to  the  obligee  in  the  city  of  New  York, 
m  instalments,  as  follows:  $781.20  on  the  13th 
of  November,  1865,  and  the  remaining  sum  of 
$4,562.40  in  seven  equal  annual  payments,  from 
the  12th  of  February,  1865,  with  interest  there- 
on at  the  rate  of  seven  per  cent  per  annum. 
The  contract  was  erroneously  construed  by 
Bronson  as  requiring  the  interest  on  all  the  in- 
stalments to  be  paid  with  each  one  as  it  fell 
due.  The  other  parties  seem  to  have  acquiesced 
in  this  construction.  On  the  4th  of  December, 
1805,  the  defendants  paid  to  Boetwick,  as  the 
agent  of  Bronson,  $825.36  in  discharge  of  the 
amount  claimed  to  be  due  on  the  30th  of  No- 
vember, 1865f  and  took  his  receipt  accordingly. 
683  ■]  On  the  28th  of  February,  1866,  •they 
paid  Bo9twick  $980  to  meet  the  second  instal- 
ment and  interest,  as  claimed,  with  exchange, 
and  took  his  receipt  as  before.  Bostwick 
failed  in  December,  1866.  These  moneys  were 
never  paid  over  to  Bronson.  Ue  denied  the 
authority  of  Bostwick  to  receive  them,  and 
demanded  payment  from  the  defendants.  They 
refused,  and  Bronson  thereupon  filed  this  bill 
to  foreclose  the  mortgage.  The  validity  of  these 
payments  is  the  question  presented  for  our  de- 
termination. 

Agents  are  special,  general,  or  universal. 
Where  written  evidence  of  their  appointment  is 
not  required,  it  may  be  implied  from  circum- 
stances. These  circumstances  are  the  acts  of 
the  agent  and  their  recognition  or  acquiescence 
by  the  principal.  The  same  considerations  fix 
the  category'  of  the  agency  and  the  limits  of 
the  authority  conferr^.  Where  one,  without 
objection,  suffers  another  to  do  acts  which  pro- 
ceed upon  the  ground  of  authority  from  him, 
or  by  his  conduct  adopts  and  sanctions  such 
acts  after  they  are  done,  he  will  be  bound,  al- 
though no  previous  authority  exists,  in  all  re- 
spects as  if  the  requisite  power  had  been  given 
in  the  most  formal  manner.  If  he  has  justified 
the  belief  of  a  third  party  that  the  person  as- 
suming to  be  his  agent  was  authorized  to  do 
what  was  done,  it  is  no  answer  for  him  to  say 
that  no  authority  had  been  given,  or  that  it 
did  not  reach  so  far,  and  that  the  third  partv 
had  acted  upon  a  mistaken  conclusion.  He 
is  estopped  to  take  refuge  in  such  a  defense. 
If  a  loss  is  to  be  borne,  the  author  of  the  error 
must  bear  it.  If  business  has  been  transacted 
in  certain  cases  it  is  implied  that  the  like  busi- 
ness may  be  transacted  in  others.  The  infer- 
ence to  be  drawn  is,  that  everything  fairly 
within  the  scope  of  the  powers  exercised  in  the 
past  may  be  done  in  the  future,  until  notice  of 
revocation  or  disclaimer  is  brought  home  'to 
those  whose  interests  are  concerned.  Under 
such  circumstances  the  presence  or  absence  of 
authority,  in  point  of  fact,  is  immaterial  to 
the  rights  of  third  persons  whose  interests  are 
involved.  The  seeming  and  reality  are  fol- 
lowed by  the  same  consequences.  In  either 
case  the  legal  result  is  the  same. 
684*]  *  Bronson,  as  executor,  had  a  large 
body  of  lands  in  Wisconsin  for  sale.  For  sev- 
eral years  prior  to  the  purchase  by  the  defend- 
ants, Bronson  had  been  in  the  habit  of  receiving 
and  fonvarding  propositions  to  Bostwick.  If 
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approved,  Bronson  executed  and  forwarded 
contracts  for  the  property,  to  be  executed  bj 
the  other  parties.  In  the  early  part  of  the 
year  1860  Bostwick  was  startled  by  a  memo- 
randum touching  payinents,  on  a  draft  sent  out 
bjT  Bronson,  like  that  in  the  draft  sent  to  Bost- 
wick for  execution  by  the  defendants.  On  the 
9th  of  February  he  addressed  a  letter  to  Bron- 
son, in  which  he  said: 

"My  attention  was  naturally  arrested  by  the 
note  at  bottom  of  the  contract  of  Tormey,  and 
if  it  is  to  be  interpreted  as  an  intimation  that 
a  withdrawal  of  my  agency  is  contemplated,  it 
would  cause  me  not  less  surprise  than  pain, 
not  so  much  by  any  means  from  the  pecuniary 
consideration  connected  with  it,  as  from  the 
implied  dissatisfaction  on  your  part  with  the 
manner  in  which  I  have  transacted  your  busi- 
ness; and  it  occasions  the  more  surprise  that 
I  have  always  endeaVbred  to  attend  with  fidel- 
ity and  promptness  to  your  business  and  in- 
terests, and  have  never  before  had  any  inti- 
mation whatsoever  from  you  that  you  were  not 
entirely  satisfied.  I  am  wholly  at  a  loss  to 
conceive  wherein  I  have  given  dissatisfaction, 
or  failed  to  do  all  that  was  necessary  to  do  or 
could  be  done  under  the  particular  circum- 
stances of  any  case  involving  your  business  or 
interests  in  my  hands." 

On  the  15th  of  the  same  month  Bronson  re- 
plied as  follows: 

^The  memorandum  at  the  foot  of  Tormey's 
contract  I  have  recentlv  put  on  all  of  my  land 
contracts  to  repel  the  construction  lately 
sought  to  be  put  on  them^  that  the  first  or 
other  payments,  if  received  by  the  agent,  is  an 
implied  waiver  of  the  claim  for  exchange,  and 
of  the  stipulation  in  the  body  of  the  contract, 
that  the  money  is  to  be  paid  to  me  in  the  city 
of  New  York.  In  other  words,  it  is  but  a  repe* 
tition  of  a  clause  in  the  contract,  as  applicable 
to  all  except  the  first  payment." 

Tliis  correspondence  suggests  several  re- 
marks : 

Bostwick  speaks  of  his  employment  as  hav- 
ing been,  and  then  being,  ah  "agency"  for 
Bronson.  He  inquires  whether  *it  was  [*685 
contemplated  by  Bronson  to  revoke  it.  Bron- 
son does  not  deny  nor  revoke  it.  He  says  the 
object  of  the  memorandum  was  to  repel  the  con- 
struction that  the  receipt  oi  "the  first  or  other 
payments  by  the  agent"  was  "an  implied  waiver 
of  the  claim  for  exchange"  and*  which  was  the 
same  thing  in  effect — a  waived  of  the  stipula- 
tion in  the  contract  that  the  money  was  to  be 
paid  to  him  "in  the  city  of  New  York."  It 
recognizes  the  authority  of  the  agent  to  receive 
the  subse<)uent  pavments  as  well  as  the  first 
one,  provided  exchange  were  paid  upon  the 
former  by  the  debtor. 

The  language  employed  by  Bronson  will  ad- 
mit of  no  other  construction.  It  applies  with 
full  force  to  the  bond  of  these  defenaants.  They 
paid  exchange  as  well  as  the  principal  and  in- 
terest of  the  instalments  in  question.  There  Is 
no  evidence  in  the  record  that  the  authori^ 
thus  admitted  to  exist  was  ever  withdrawn.  It 
must  be  presumed  to  have  continued  until  the 
relations  of  the  parties  were  terminated  by 
Bostwick's  failure  and  insolvency.  Bostwidc 
says  in  his  deposition:  "I  advertised  myself 
as  the  agent  of  the  Bronson  lands,  which  ad- 
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vertising  was  continued  for  a  period  of  twelve 
or  fourteen  years."  His  testimony  upon  this 
subiect  in  uncontradicted. 

There  are  found  in  the  record  thirty-four 
letters  from  Bronson  to  Bostwick,  all  relating 
to  business  connected  with  the  Bronson  lands. 
The  first  letter  bears  date  on  the  12th  of  De- 
cember, 1855;  the  last  one  on  the  27th  of  No- 
vember, 1865.  They  are  in  all  respects  such  as 
would  naturally  be  addressed  by  a  principal  to 
an  agent  in  whose  judgment,  integrity,  and  dil- 
igence he  had  the  fullest  confidence.  They  re- 
fer to  sales,  to  the  delivery  of  deeds  and  con- 
tracts, the  payment  and  collection  of  taxes,  and 
a  variety  of  other  matters  in  the  same  connec- 
tion. Ten  of  the  letters  authorize  the  delivery 
of  contracts  on  the  receipt  of  the  first  payment 
by  Boetwick.  Fourteen  of  them  authorize  the 
collection  or  acknowledge  the  transmission  of 
other  moneys.  Bronson  was  absent  in  Europe 
from  the  9th  of  October,  1861,  until  about  the 
middle  of  December,  1864.  During  that  time 
his  business  was  attended  to  by  his  attorney, 
686*]  E.  S.  Smith,  Esq.,  •of  the  city  of  New 
York.  There  are  in  the  record  twenty-one  let- 
ters from  him  to  Bostwick.  They  are  of  the 
same  character  with  those  from  Bronson. 
Twelve  of  them  acknowledge  the  collection  and 
transmission  of  moneys  ^r  Bostwick.  It  is 
not  stated  whether  they  were  the  first  or  later 
payments,  but  the  circumstances  show  clearly 
that  they  were  in  most,  if  not  in  all  instances, 
of  the  latter  character.  All  collections  were 
made,  and  all  business  relating  to  the  landn 
was  transacted  through  Bostwick.  In  one  of 
these  letters  Smith  says: 

"P.  S. — Mr.  Bronson,  in  a  letter  received, 
writes:  *I  am  willing  to  sell  landn  through 
Mr.  Bostwick  upon  nn  advance  of  price  equal 
to  the  depreciation  of  paper  money  at  the  time 
of  sale,' "  etc. 

A  further  analysis  of  the  letters  of  these  par- 
ties would  develop  a  large  array  of  additional 
facts  bearing  in  the  same  direction  and  hardly 
less  cogent  than  those  to  which  we  have  ad- 
verted. There  is  no  intimation  in  any  of  them 
that  Bostwick  was  regarded  as  the  agent  of  the 
buyers,  that  he  was  not  regarded  as  the  agent 
of  Bronson,  or  that  he  had  in  any  instance  ex- 
ceeded his  authori^v.  It  is  unnecessary  to  pur- 
sue the  subject  further.  Viewed  in  the  light  of 
the  law,  we  think  the  evidence  abundantly  es- 
tablishes two  propositions: 

1.  That  Bostwick  was  the  ajront  of  Bronson, 
and  as  such  authorized  to  receive  the  payments 
in  question. 

2.  If  this  were  not  so,  that  the  conduct  of 
Bronson — numerous  transactions  between  him 
and  Bostwick  and  the  course  of  business  by  the 
latter — authorized  or  kno>Mi  to  and  acquiesced 
in  by  the  former — justified  the  belief  by  the 
defendants  that  Bostwick  had  such  authority 
and  that  Bronson  was  bound  accordinglv. 

The  decree  of  the  Circuit  Court  i$  affirmed. 


CHARLES  G.  SCOTT,  Appi^ 

V. 

ITNITED  STATES. 

(See  8.  C.  12  Wall.  443>445.) 

C<miraet  to  carry  poodn,  construction  of, 

A  contract  to  employ  another  to  cany  all  the 
foods  one  baa  to  transport  between  two  points  on 
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a  river,  does  not  Impose  an  obligation  to  employ 
that  other  to  carry  scxmIs  from  a  more  distant  point 
on  the  river,  altbouah  In  such  transportation  such 
goods  pass  between  both  points  named  In  the  con- 
tract. 

[No.  206.] 

Submitted  Nov,  9,  1871.  Decided  Nov,  20, 1871. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  fully 
appear  in  the  opinion  of  the  court. 

Meagre,  A.  H.  OarlAsd,  £•  L.  8tamtoift« 
and  M«  P.  Oldpaaam  for  appellant. 

Meeare.  B.  H«  Biiatow,  Solicitor  Oen,,  O* 
H.  Hill*  Aeat,  Atiy.  Qen,,  for  appellees. 

Mr.  Justice  Swayme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  judgment  of  the 
court  of  claims.  The  facts  of  the  case,  so  far 
as  it  is  necessary  to  consider  them,  are  as 
follows: 

On  the  13th  of  February,  1866,  Henry  T. 
Noble,  assistant  quartermaster  in  the  volunteer 
military  service  of  the  United  States,  entered 
into  a  contract  with  the  appellant,  Scott, 
whereby  the  quartermaster  "agrees  to  furnish 
all  the  transportation  the  United  States  may 
require  from  Little  Rock,  Arkansas,  to  Fort 
Smith,  Arkansas,  and  to  and  from  all  points 
between  Little  Rock,  Arkansas,  and  Fort 
Smith,  Arkansas,  when  the  same  is  to  be  fur- 
nished by  river."  Transportation  was  called 
for  by  the  United  States  between  Little  Rock 
and  Fort  Smith,  furnished  by  Scott,  and  duly 
paid  for  'by  the  government.  Upon  that  [•44i 
subject  there  is  no  controversy  between  the 
parties.  But  the  United  States  also  shipped 
troops  and  stores  from  St.  Louis  to  Fort  Smith 
and  Fort  Gibson.  The  vessels,  on  their  way, 
touched  at  Little  Rock,  but  did  not  discharge 
there.  While  they  were  at  Little  Rock,  Scott, 
in  a  written  communication  to  the  quarter^ 
master,  claimed  the  right,  under  his  contract, 
to  transport  the  troops  and  stores  in  question 
from  that  point  to  Fort  Smith,  and  had  boats 
ready  to  pnerform  that  service.  None  of  the 
lading  was  delivered  to  him.  Had  he  trans- 
ported it,  the  freight,  according  to  his  contraet, 
would  have  amounted  to  $17,605.66.  The  court 
of  claims  held  that  the  transportation  thus 
claimed  was  not  within  the  contract,  and  dis- 
missed his  petition.    Hence  this  appeal. 

We  think  the  decision  of  the  court  of  claims 
was  correct.  The  soundness  of  this  view  of  the 
subject  is  too  clear  to  require  or  admit  of  much 
discussion.  The  contract  was  for  transporta- 
tion between  Little  Rock  and  Fort  Smith. 
Transportation  from  Little  Rock  to  Fort  Smith 
was  not  the  same  thing  by  any  means  as  trans- 
portation from  St.  Louis  to  Fort  Smith  or  Fort 
Gibson.  Transportation  from  St.  Louis  to  those 
places  necessarily  involved  transportation  by 
Little  Rock,  and  thence  over  ..  common  river 
route  to  the  higher  points  of  destination,  but 
the  voyages  were  wholly  distinct  and  independ- 
ent of  each  other.  The  greater  includes  the 
less,  but  that  does  not  make  them  identical.  Tn 
their  totality  they  are  as  different  as  if  the  par- 
tial sameness  did  not  exist.  In  the  transporta- 
tion between  St.  I^uis  and  the  other  points 
named  the  part  performed  above  Little  Rock 
was  but  an  ingredient  in  the  mass.  There  i« 
nothing  which  requires  us  to  disintegrate  it  and 
ffive  to  Scott  one  part  more  than  anoth"'*.  Sii#»h 
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dongated  transportailoii  fs  neither  within  the 
letter  nor  the  meaning  of  his  contract. 

In  cases  like  this  it  is  the  duty  of  the  court 
to  assume  the  standpoint  occupied  by  the  par- 
ties when  the  contract  was  made— to  let  in  the 
light  of  the  surrounding  circumstances — ^to  see 
as  the  parties  saw,  and  to  think  as  they  must 
446*]  nave  *thought»  in  assent  ins  to  the  stip- 
ulations by  which  they  are  bound.     This  pra 
cpss  is  always  eiTective.    When  the  terms  em- 
ployed are  doubtful   or   obscure   there   is   no 
surer  gui^  to  their  Intent  and  meaning.     It 
must  have  been  known  to  both  8cott  and  the 
quartermaster  that  such  transportation  would 
be  reouired  as  that  under  consideration.    It  is 
increaiblc  that  they   intended  to  subject  the 
United  States  to  the  delay,  inconvenience  and 
expense  ol  the  unlivery  and  reloadin|f  of  every 
cargo  which  came  up  the  river  to  Little  Rock 
only  to  feed  Scott's  contract  and  meet  its  de- 
mands.   He  claims  a  monopoly,  without  regard 
to  circumstances,  of  all  the  government  trans- 
portation upon  the  waterway  where  his  con- 
tract was  to  be  fulfilled.    Fort  Gibson  Is  above 
Fort   Smith.       As  respects   all   lading  to  be 
shipped  beyond  Fort  Smith  the  same  unloading 
ana  reloading  would  be  necessary  there  which 
had  before  occurred  at  Little  Rock.    A  propo- 
sition, from  which  flow  consequences  so  imrea- 
Bonable,  must  itself  be  regarded  as  of  that  char- 
acter.    Where  parties  intend  to  contract  by 
parol,  and  there  is  a  misunderstanding  as  to 
the    terms,    neither   is    bound,   because    their 
minds  have  not  met.    Baldtoin  y.  Mildeberger, 
2  Hally   176.    Where  there  is  a  written  con- 
tract, and  a  like  misunderstanding  is  devel- 
€>ped,  a  eourt  of  equity  will  refuse  to  execute  it. 
Coles  y.  Botcne,   10  Paige,  534;   CcUverley  v. 
Williams.  1  Vcs.  Jr.  211.    If  a  contract  be  un- 
reasonable and  imeonseionable,  bnt  not  yoid 
for  fraud,  a  court  of  law  will  give  to  the  party 
who  sues  for  its  breach  damages,  not  according 
to  its  letter,  but  only  such  as  he  is  equitably 
entitled   to.    James  v,   Morgan,   1    Lev.   Ill; 
Tkomhorow  y.    Whitaore,  2   Ld.  Raym.    134; 
Bamtw  y.  Wales,  12  Mass.  365.    But  it  is  un- 
necessary to  invoke  the  aid  of  anything  outside 
of  the  contract  itself.    Its  interpretation  pre- 
sents no  questi(m  for  our  consideration.    That 
the  proper  construction  has  been  given  to  it, 
we  think  is  equally  clear. 

The  judgmeiU  of  the  Court  of  Claims  is  af- 
firmed. 

UOUIB  HANAU£R  ei  al,  Plffs,  in  Err^ 

V, 

SAMUEL  H.  DOANE. 

(See  8.  C.  12  Wall.  S42>340.) 

Action   for  goods  srAd  in  aid  of  Rebellion — 
promissory  note  for — when  void. 

*1.  Action  will  not  lie  for  the  price  of  goods  sold 
In  aid  of  the  Rebellion,  or  with  knowledge  that 
tbey  were  porcbased  for  the  Confederate  States 
government. 

2.  A  promissory  note,  the  consideration  of  which 
la  wfaollj  or  in  part  the  price  of  such  goods  Is  void. 
and  an  action  cannot  be  sustained  thereon  by  a 
bolder,  whb  receives  It  knowing  for  what  It  was 
given. 

3.  Dne-bllls  given  for  the  price  of  such  goods. 
and  passed  in  the  hands  of  a  person  knowing  the 
fact,  will  not  be  a  good  consideration  for  a  note. 

^Beadnotea  by  Mr.  Justice  Bkadlet. 


NOTS. — Right  to  recover  price  of  property  $old 
for  mniawfufuBe — see  note,  15  L.  R.  A.  834.' 
12  Waix. 


4.  It  is  contrary  to  public  policy,  to  give  the  aid 
of  the  courts  to  a  vendor  who  knew  that  his  goods 
were  purchased,  or  to  a  lender  who  knew  that  his 
money  was  borrowed  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act,  In- 
jurious to  society  or  to  any  of  its  members. 

[No.  106.1 

Submitted    yov,    8,    1811,    Decided    Nov.    27, 

1871. 

IN  ERROR  to  the  Circuit  CJourt  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
kansas. 

Suit  was  brought  in  the  circuit  court  of 
Randolph  county,  Arkansas,  by  the  defendant 
in  error,  to  recover  upon  two  promissory  notes. 
Upon  petition  of  the  defendants,  the  case  was 
removed  into  the  court  below.  Jud^ent  hav- 
ing been  thereafter  given  for  the  plaintiff,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs,  Watkina  and  Rose,  for  plaintiffs 
in  error: 

In  Arkansas,  the  rule  of  mercantile  law  as  to 
commercial  paper  has  been  changed  by  statute, 
so  that  the  malcer  of  a  note  may  set  up  any  de- 
fense again5<t  the  assignee  that  would  have  been 
good  against  the  payee. 

Smith  V.  Capers,  13  Ark.  9;  Robinson  v.  Swi- 
gartf  13  Ark.  71 ;  Walker  v.  Johnson,  13  Ark. 
522;  Worthington  v.  Curd,  22  Ark.  278. 

In  case  of  an  illegal  contract,  however,  the 
rule  would  be  the  same  without  any  statute. 

Tatum  V.  Kelleif,  25  Ark.  210;  }fc}fur1ry  v. 
Ramsey,  26  Ark.  349 ;  Portis  v.  Oreen,  25  Ark. 
37W;  Ruddcll  v.  Landers,  25  Ark.  238;  Chance- 
ly  V.  Bailey,  37  Ga.  632. 

The  opinion  of  the  court  below  is  in  accord- 
ance with  the  doctrine  of  some  of  the  earlier 
English  cases.  But  that  doctrine  has  long 
since  slept,  and  has  come  to  be  hardly  anything 
more  than  a  mere  tradition. 

In  Langton  v.  Hughes,  1  Maule  ft  8.  693,  the 
court  was  imanimous  in  holding  that  "Parties 
who  seek  to  enforce  a  contract  for  the  sale  of 
articles  which  in  themselves  are  perfectly  inno- 
cent, but  which  were  sold  with  a  knowledge 
that  they  were  to  be  used  for  a  purpose  which 
is  prohibited  by  law,  are  not  entitled  to  recov- 
ery." 

Cannan  v.  Bryce,  3  B.  &  Aid.  179;  AfcKtii- 
nell  V.  Robinson,  3  Mees.  A  W.  436;  Pearce  v. 
Brooks,  L.  R.  I  Exch.  212. 

In  Mr.  Benjamin's  late  work  on  Sales,  p.  380, 
the  author  says:  "Tlie  sale  of  a  thing,  in  it- 
self an  innocent  and  proper  article  of  com- 
merce, is  void  when  the  vendor  sells  it,  Icnow- 
ing  that  it  is  intended  to  be  used  for  an  im- 
moral or  illegal  purpose.  In  several  of  the 
earlier  cases,  something  more  than  this  mere 
knowledge  was  held  necessary,  and  evidence 
was  required  of  an  intention  on  the  vendor's 
part  to  aid  in  the  illegal,  or  profit  by  the  im- 
moral act.  The  later  decisions  overruled  this 
doctrine." 

The  distinction  between  contracts  illegal  by 
common  law  and  illegal  by  statute,  is  also  a 
thing  of  the  pa^t. 

1  Pars.  Cont.  381. 

Passing  to  the  American  cases,  we  observe 
that  Chancellor  Walworth,  in  XeWs  v.  Clark,^4 
Hill,  430,  cited  the  case  of  McKinnell  v.  Robin- 
son, 3  Mees.  &  W.  435,  with  approval.  The 
character  of  the  contract  in  this  case  is  not  to 
be  mistaken. 
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Gray  T.  Uook,  4  N.  Y.  455;  Rose  v.  Truax, 
21  Barb.  376;  Perkins  v.  Savage,  15  Wend. 
418;  Pratt  v.  Adams,  7  Paige,  653;  De  Groot 
▼.  Van  Du«er,  20  Wend.  390;  Belding  v.  Pi<- 
kins,  2  Cai.  147;  /2iK?Jt:man  y.  Bryan,  3  Den. 
340;  Morgan  v.  (?ro/f,  5  Den.  304;  Graves  v. 
Delaplaine,  14  Johns.  146;  0eac/i  v.  Kezar,  1 
N.  H.  184;  Spurgeon  v.  Mcllwain,  6  Ohio,  442; 
Terri^  v.  Bartlett,  21  Vt.  184;  Nichols  y.  -Bu^- 
.17^,  3  Day,  145;  £f<ccfe  v.  Curie,  4  Dana,  387; 
Stoiy,  Conf.  L.  sec.  253 ;  see,  also,  2  Kent,  Com. 
466,  n.y  Bk.  v.  Otreiw,  2  Pet  639;  lfar«fcaM  y. 
R,  R,  Co,  16  How.  334. 

It  will  not  be  doubted,  we  presume,  that  giv- 
ing aid  and  comfort  to  the  Rebellion  must  be 
held  BM  an  illegal  act.    This  court  held,  in  U. 

8.  y.  Padelford,  9  Wall.  639,  19  L.  ed.  791,  that 
where  one  signed,  as  surety,  a  bond  of  a  quar- 
termaster of  the  Confederate  States,  he  had 
given  such  aid  and  comfort.  The  act  in  that 
case  was  held  to  be  voluntary.  The  proof  here 
of  voluntary  character  of  the  acts  of  Hunter  & 
Oakes,  is  not  questioned.  The  aid  given  was 
special  and  direct,  not  remote.  Therefore,  this 
case  differs  from  Thoringion  v.  Smith,  8  Wall. 

9,  19  L.  ed.  3G3,  where  the  court's  decision 
grew  from  the  conclusion  that  the  Confederate 
money  was  'imposed  on  the  community  by  ir- 
resistible force. 

A  great  number  of  cases  scattered  through 
the  circuit  court  reports  support  our  views, 
such  as  Sctidder  v.  Andretrs,  2  McLean,  464; 
Piaii  y.  Oliver,  I  McLean,  295;  8,  C.  2  McLean, 
207 ;  Wilson  v.  Le  Roy,  1  Brock.  447 ;  Milne  v. 
Huher,  3  McLean,  212;  Cambioso  v.  Maffett,  2 
Wash.  (C.  C.)  98;  Walker  v.  ^Johnson,  2 
Cranch  (C.  C.)  203;  Root  v.  Godard,  3  Mc- 
Lean, 102;  Weed  y.  Snow,  3  McLean,  265;  Hay- 
den  V.  Davis,  3  McLean,  276;  Hawkins  v.  Cow, 
2  Cranch  (C.  C.)  173;  Thompson  v.  MiUigan, 
2  Cranch  (C.  C.)  207;  4  Wash.  129. 

In  Brightly's  Federal  Digest,  p.  177,  is  this 
among  many  other  quotations:  ''A  promissory 
note  given  in  consideration  of  a  loan  of  Con- 
federate notes,  to  enable  one  to  hire  a  substi- 
tute for  the  Confederate  Army,  is  void."  Ew 
parte  Milncr,  1  Am.  L.  J.  tit.  Bank,  16,  16  Am. 
L.  R.  371. 

"The  consideration  for  which  the  notes  were 
given  being  unlawful,  it  follows  of  course  that 
the  notes  were  void. 

Craig  v.  Mo.,  4  Pet.  437. 

Mr,  A*  H.  Garlaad,  for  defendant  in  er- 
ror: 

Hunter  &  Oakes  being  merchants,  they  were 
not  prohibited  from  selling  and  then  collecting 
the  money  for  the  sales  made,  unless  in  the 
transaction  they  shared  in  the  motive  or  in- 
ducement of  the  purchaser.  They  must  have 
been  participators  in  the  intent  to  aid  the  war 
for  tne  South.  This  rule  is  without  an  ex- 
ception. 

Pars.  Cont.  380,  382;  Simpson  y.  Bloss,  7 
Taunt.  246. 

1'his  is  the  law,  as  we  find  it  in  all  the  text' 
books  and  reported  cases. 

1  Poth.  Ob.  123-126;  2  Poth.  Ob.  1-16  and 
notes;  Holman  v.  Johnson,  1  Cowp.  341;  6  T. 
R.  599;  12  Wheat.  258;  Harris  v.  Runnels,  12 
How.  79;  Rohy  v.  West,  4  N.  H.  290;  Wooten 
T.  Miller,  7  Smedea  &  M.  380;  Sortwell  v. 
Hughes,  1  Curt.  244;  Teiriit  y.  Bartlett,  21 
Vt.  184. 
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Mr.  Justice  Bradl«7  deliyered  the  opinion 
of  the  court: 

This  was  an  action  commenced  In  the  circuit 
court  of  Randolph  county,  Arkansas,  b^  Doane, 
the  defendant  in  error,  against  the  plamtiflfs  in 
error,  to  recover  the  amount  of  two  promissory 
notes,  dated  in  February,  1867.  These  notes 
were  originally  given  by  the  plaintiffs  in  error 
under  the  firm  of  L.  Hanauer  &  Company,  to 
one  Hunter,  in  settlement  of  an  account  be- 
tween L.  Hanauer  &  Company  and  the  firm  of 
Hunter  k  Oakes,  whidi  had  mostly  accrued  in 
the  vears  of  1860,  1861  and  1862.  A  portion 
of  this  account  was  for  items  of  private  and 
family  use;  the  residue  was  partly  for  sup- 
plies and  for  commissary  stores  for  the  Con- 
federate Army,  sold  by  Hunter  &  Oakes,  to 
Louis  Hanauer.  a  recognized  supply  contractor 
of  the  Confederate  government;  and  partly  for 
due-bills  issued  by  Hanauer,  as  such  contractor, 
to  other  persons  in  payment  of  army  stores  and 
supplies,  and  taken  up  by  Hunter  &,  Oakes,  at 
Hanauer's  request^  under  a  promise  to  redeem 
the  same. 

The  question  In  the  case  is:  whether  the 
notes  sued  on,  having  been  given  for  the  con- 
sideration mentioned,  are  valid. 

We  have  already  decided,    in    the    case   of 
Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227,  that 
a  contract  made  in  aid  of  the  late  Rebellion,  or 
in  furtherance  and  support  thereof,    is    y<AA, 
The  same  doctrine  has  been  laid  down  in  most 
of  the  circuits,  and  in  many  of  the  state  courts, 
and  must  be  regarded  a«  the  settled  law  of  the 
land.    Any  contract,  tinctured  with   the  vice 
of  giving  aid  and  support  to  the  Rebellion,  can 
receive  no  countenance  or  sanction  from   the 
courts  of  the  country.    Are  the  notes  in  suit  of 
this  kind?     A  portion  of  their  consideration 
was  stores  and  supplies  furnished  to  the  army 
contractor  of  the  Confederate  Government,  and 
another  portion  was  due-bills    issued    for    the 
same  consideration,  and  received  by  Hunter  & 
Oakes  with  full  notice  of  their   character.     If 
either  of  these  portions  of  the  consideration  on 
which  the  notes  were  given  was    illegal,    the 
notes  are  void  in  toio.    Such  is  the  elementary 
rule,  for  which  it  is  unnecessary  to  cite  author- 
ities. 

On  the  trial  of  the  cause  below,   the  judge, 
in  charging  the  jury,  instructed  them  that  if 
Hunter  &  Oakes  took  up   Hanauer's    due-bills 
for  value,  at  his  request  and  on  the  faith  of  hifi 
promise  to  redeem  tliem,  made  after    he    had 
given  them  out  for  supplies,    these    due-bilU 
would  constitute  a  gooa  consideration  for  the 
notes.    We  do  not  think  that  this  was  a  cor- 
rect statement  of  the  law.    If    Hanauer    had 
borrowed  money  from  Hunter  &  Oakes   to  re- 
deem   the    due-bills    himself,    the    transnction 
would   have   been   different,   and   the  loan    of 
money  would  have  been  legal,  although  Hunter 
&  Oakes  had  known  for  what  purpose  Hanauer 
wanted  the  money.      They  would  have  been  one 
degriKJ  farther    removed    from    the    unla'wful 
transaction.     But«  instead  of  this.,  they  became 
the  holders  of  the  due-bills,  knowing  for  \yhat 
purpose  and  on  what  consideration    they     had 
been  issued;  and  *hence  their  title  was  [*340 
no  better  than  that  of  the  original  holders.     To 
vitiate  this  title  it  was  not  necessary,  as  st&ted 
by  the  judge,  that  Hunter  &  Oakes  should  have 
been  interested  in  furnishing  the  supplief^   for 
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which  the  due-bills  were  given;  nor  that  what 
tiiey  did  should  have  been  done  with  the  view 
of  aiding  the  rebel  cause.  If  the  due-bills  were 
invalid  in  the  hands  of  the  original  holders, 
tbey  were  invalid  in  the  hands  of  Hunter  ft 
Oakes.  Whether  they  \%ere  invalid  depends  on 
the  solution  of  the  question  whether  the  sales 
of  supplies  to  Hanauer,  for  the  use  of  the  Con- 
federate Army,  was,  or  was  not,  an  illegal 
transaction,  ^e  think  it  was.  But  on  this 
subject  it  is  proper  to  examine  the  views  of  the 
judge  at  the  trial. 

With  regard  to  that  portion  of  the  consider- 
ation of  the  notes  which  consisted  of  supplies 
sold  by  Hunter  ft  Oakes  to  Hanauer  for  the 
Oonfederate  Army,  the  judge  instructed  the 
jury  that  hare  knowledge  ah  the  part  of  Hunt- 
er ft  Oakes  that  Hanauer  intended  or  expected 
to  turn  the  goods  over  to  the  rebel  army,  would 
not  make  the  sale  illegal  and  void,  bqt  that,  to 
make  it  so,  it  mnst  appear  that  Hunter  ft 
Oakes  had  some  concern  in  furnishing  the  sup- 
plies to  the  rebel  army,  or  intended  to  aid 
therein.  In  this  instruction  we  think  the 
judge  erred.  With  whatever  impunity  a  man 
may  lend  money  or  sell  goods  to  another  who 
he  knows  intends  to  devc^  them  to  a  use  that 
is  only  malum  prohibitum,  or  of  inferior 
criminality,  he  cannot  do  it  without  turpitude, 
when  he  knows  or  has  every  reason  to  believe 
that  such  money  or  goods  are  to  be  used  for  the 
perpetration  of  a  heinous  crime,  and  that  they 
were  procured  for  that  purpoee.  In  the  words 
of  Chief  Justice  Eyre,  m  Lightfooi  v.  Tenant, 
1  Bos.  ft  P.  {(61,  656,  'The  man  who  sells 
arsenic  to  one  who,  he  knows,  intends  to  poison 
his  wife  with  it»  will  not  be  allowed  to  main- 
tain an  action  on  his  contract.  The  considera- 
tion of  the  contract)  in  itself  good,  is  there 
tainted  with  turpitude  which  destroys  the 
whole  merit  of  it.     .  .No    man    ought 

to  furnish  another  with  the  means  of  tnuis- 
847*]  gressing  the  law,  knowing  that  he  'in- 
tended to  make  that  use  of  them."  On  this 
declaration  Judge  Story  remarks:  ''The 
wholesome  moralii^  and  enlarged  policy  of  this 
passage  make  it  almost  irresistible  to  the 
judgment;  and,  indeed,  the  reasoning  seems 
positively  unanswerable.**  Story,  Confl.  L.,  § 
263.  Can  a  man  furnish  another  vdth  the 
means  of  eommitting  murder,  or  any  abomi- 
nable crim^  knowing  that  the  purchaser  pro- 
cures them  and  intends  to  use  them  for  that 
purpose,  and  then  pretend  that  he  is  not  a  par- 
ticipator in  the  guiHf  Can  he  wrap  himself 
up  in  his  own  selfishness  and  heartless  in- 
difference and  say,  "What  business  is  that  of 
mine?  Am  I  the  keeper  of  another  man's  con- 
aeience?"  No  one  can  hesitate  to  say  that 
sudi  a  man  voluntarily  aids  in  the  perpetra- 
tion of  the  offense  and,  morally  speaking,  is 
aJmost,  if  not  quite,  as  guilty  as  the  principal 
offender. 

No  crime  Is  greater  than  treason.  He  who, 
Mng  bound  by  his  allegiance  to  a  government, 
■ells  goods  to  the  agent  of  an  armed  combi- 
mition  to  overthrow  that  government,  knowing 
that  the  purchaser  buys  them  for  that  treason- 
able purpose,  is  himself  guilty  of  treason  or  a 
misprision  thereof.  He  voluntarily  aids  the 
treason.  He  cannot  be  permitted  to  stand  on 
the  nice  metaphysical  distinction  that,  al- 
though he  knows  that  ^e  purchaser  buys  the 
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goods  for  the  purpoee  of  aiding  the  Rebellion, 
he  does  not  sell  them  for  that  purpose.  The 
consequences  of  his  acts  are  too  serious  and 
enormous  to  admit  of  such  a  plea.  He  must 
be  taken  to  intend  the  consequences  of  his  own 
voluntary  act. 

The  decision  of  Chief  Justice  Eyre,  in  the 
case  above  referred  to,  has  been  followed  in 
several  other  English  cases.  It  was  followed 
by  Lord  Ellenborough  In  Langton  v.  Hughe$, 
1  Maule  ft  8.  693,  where  a  druggist  sold  dmga 
of  a  noxious  and  unwholesome  nature  to  a 
brewer,  knowing  that  they  were  to  be  used  in 
his  brewery,  contrary  to  law,  and  it  was  held 
that  he  could  not  recover  the  price.  It  was 
also  followed  by  Chief  Justice  Abbott,  in  Can- 
non V.  Bryee,  3  B.  ft  Aid.  179,  where  it  was 
held  that  money  *lent  to  a  man  to  en-  [*348 
able  him  to  settle  his  losses  on  an  illegal  stock- 
jobbing transaction,  could  not  be  recovered 
back.  Said  the  Chief  Justice:  ''If  it  be  un- 
lawful in  one  man  to  pay,  how  can  it  be  law- 
ful for  another  to  furnish  him  with  the  means 
of  payment?  The  means  were    fur- 

nished with  a  full  knowledge  of  the  object  to 
which  they  were  to  be  applied,  and  for  the  ex- 
press purpose  of  accomplishing  that  object." 
In  that  case  the  lender  nad  no  interest  what- 
ever in  the  unlawful  transaction,  and  was  only 
connected  with  it,  as  Hunter  ft  Oakes  were  in 
this  case,  by  knowiiu^  the  object  for  which  the 
money  was  borrowed.  These  cases  were  fol- 
lowed by  the  court  of  errors  of  New  York,  in 
the  case  of  De  Groot  v.  Van  Dueer,  20  Wend. 
300.  Chancellor  Walworth,  in  that  case,  ob- 
serves that  "those  cases  in  which  an  independ- 
ent contract  has  been  held  void  from  a  mere 
knowledge  of  the  fact  of  the  illegal  end  m 
view,  proceed  upon  the  ground  th^  the  party 
having  such  knowledge,  mtended  to  aid  the  il- 
legal object  at  the  time  he  made  the  contract." 

There  are  cases  to  the  contrair;  but  thej 
are  either  cases  where  the  unlawful  act  con- 
templated to  be  done  was  merely  malum  pro- 
hibitum,  or  of  inferior  criminality;  or  cases  in 
which  the  imlawful  act  was  already  com- 
mitted, and  the  loan  was  an  independent  con- 
tract»  made,  not  to  enable  the  borrower  to 
commit  the  act,  but  to  pay  obligations  which 
he  had  already  incurred  in  committing  it.  Of 
the  latter  class  was  the  ease  of  Armstrong  v. 
Toler,  11  Wheat.  268;  of  the  former,  those  of 
Hodgson  v.  Temple,  6  Taunt.  181,  and  others 
cited  in  the  arguments  In  Hodgson  v.  Temple, 
where  a  buyer  of  spirituous  liquors  was  known 
to  be  carrying  on  a  rectifying  distillery  and  a 
retail  liquor  shop  at  the  same  time,  contrary 
to  law,  the  vendor  of  the  spirits  was  held  en- 
titled to  recover  the  price.  Sir  James  Mans- 
field said:  "The  merely  selling  goods,  know- 
ing that  the  buyer  will  make  an  illegal  use  of 
them,  is  not  sufficient  to  deprive  the  vendor  of 
his  just  right  of  payment;  but  to  effect  that, 
it  is  necessary  that  the  vendor  should  be  a 
sharer  in  the  illegal  transaction." 

•This  seems  to  have  been  the  view  [•349 
taken  by  the  judge  who  tried  this  cause  below, 
and  which  he  applied  to  this  case.  In  our 
judgment  it  is  altogether  too  narrow  a  view 
of  the  responsibility  of  a  vendor  in  such  a 
case  as  the  present.  Where  to  draw  the  pre- 
cise line  between  the  cases  in  which  the  vend- 
or's knowledge  of  the  purchaser's    intent    to 
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make  an  unlawful  use  of  the  goods,  will  vitiate 
the  contract,  and  those  in  which  it  will  not, 
may  be  difficult.  Perhnns  it  dnnot  be  done 
by  exact  definitions.  The  whole  doctrine  of 
avoiding  contracts  for  illegality  and .  im- 
morality is  founded  on  public  policy.  It  is* 
certainly  contrary  to  public  policy  to  give  the 
aid  of  tht  courts  to  a  vendor  who  knew  that 
his  goods  were  purchased,  or  to  a  lender  who 
knew  that  his  money  was  borrowed  for  the 
purpose  of  being  employed  in  the  commission 
of  a  criminal  act,  injurious  to  society  or  to 
any  of  its  members.  This  is  all  that  we  mean 
to  decide  in  this  case. 

The  judgment  %$  reversed,  and  a  new  trial 
ordered. 

Dissenting,  Mr.  Justice  Strong* 


THE  GERMANIA  FIRE  INSURANCE  COM- 
PANY, The  Niagara  Fire  Insurance  Com- 
pany, The  Hanover  Fire  Insurance  Company, 
and  the  Republic  Fire  Insurance  Company 
of  New  York,  Plffa.  in  Err., 

V, 

BURWELL  E.  BOYKIN. 
(See  S.  C.  12  Wall.  438-439.) 

Affidavit  by  insane  man  of  loss  under  policy, 
ichcn  sufficient — when  joint  a^iiion  against 
several  hisurance  comjHinies  maintainable — 
when  this  court  may  make  final  judgment. 

The  affldarlt,  whether  of  an  Insane  man  or  not,  Is 
•ufflcient  In  the  information  which  It  conveys  of 
the  time,  the  nature  and  amount  of  the  loss  cov- 
tfed  by  a  policy  of  insurance. 

If  the  Insured  was  so  Insane  as  to  be  Incapable  of 
making  an  intelligent  statement,  this  would,  of  It- 
self, excuse  that  condition  of  the  policy. 

Where  the  liability  of  four  Insurance  companies 
depended  on  the  same  evidence  and  was  founded  on 
the  same  policy,  and  their  defense  rested  on  the 
same  issues,  to  be  supported  by  the  same  testi- 
monv,  the  action  may  be  Joint  by  consent. 

The  Judgment  of  the  court,  which  is  against  the 
defendants  Jointly  for  the  full  amount  of  the  policy, 
Is  erroneous. 

But  where  the  verdict  finds  that  each  of  the  de- 
fendants had  promised  and  assumed  to  pay  one 
fourth  thereof,  a  Judgment  may  be  certified  from 
this  court  to  the  circuit  court  for  plaintlif  against 
each  of  the  defendants,  for  the  one  fourth  of 
amount  of  the  plaintiff's  damages,  as  ascertained 
by  the  verdict,  and  against  them  all  for  the  costs 
In  that  court 

[No.  263.] 

Argued  Vov.  15,  1871.    Decided  Vov.  27,  1871. 

JN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States,  for  the  District  of  South  Carolina. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  upon  a  certain  contract  of 
insurance.  Judgment  having  been  given  for 
the  plaintiff,  the  defendant  sued  out  this  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J,  M.  Carlisle,  J.  D.  MoPl&ersoiit 
Mid  8.  B.  Paul,  for  plaintilTs  in  error: 

The  first  error  assigned  is,  that  the  action 
wms  sustained  and  judgment  given  against  all 
the  defendant  companies  jointly,  upon  the  agree- 
ment set  up  in  the  declaration. 

Tills  judgment  is  not  supported  by  anything 
alleged  in  the  declaration.  It  purports  to 
establish  the  liability  of  each  of  the  said  com- 
paaies  for  the  whole  sum  insured  by  them  all, 
ui  several  and  distinct  portions.  This  is 
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manifest  error,  for  which  the  judgment  might 
have  been  arrested  on  motion^  and  for  which 
it  must  be  reversed  here. 

The  plaintiff  offered  evidence  to  prove  that 
he  was  insane  a^  the  time  he  nmde  the  damag- 
ing admissions  in  question,  and  produced  a 
record  of  proceedings  on  a  writ  de  lunatioo  in- 
quirendo,  in  which,  April  7p  1867,  be  was 
found  to  be  a  lunatic. 

The  policy  stipulated  for  and  secured  to  the 
insurers  the  benefit  of  the  statements  of  the 
insured  under  oath,  as  to  certain  facta  ma- 
terial to  the  decision  of  the  insurers. 

If  this  stipulation  was  performed, by  furnish- 
ing such  stfiitements,  then  the  insurers  had  a 
right  to  rely  on  them  and,  consequently,  the 
insured  cannot  dispute  them.  Irving  y.  Ins. 
Co.  1  Boew.  607. 

If  this  be  otherwise;  if  the  plaintiff  may 
show  thfit  his  statements,  as  furnished,  were 
the  mere  fancies  of  a  madman,  then  they  do 
not  constitute  a  performance,  and  the  insured 
cannot  recover  on  a  declaration  averring  per- 
formance. He  shall  have  declared  on  the 
special  facts  in  excuse  of  non-performance.  If 
this  be  not  so,  then  the  plaintiff  may  send  for- 
ward to  the  companies  any  bundle  of  waste 
paper,  and  after  waiting  sixty  days,  commence 
his  action  and  recover. 

Mr.  W.  W.  Bo7oe,  for  defendant  in  error: 

The  affidavit  of  Boykin,  after  making  a  re- 
cital of  the  destruction  of  the  property  in- 
sured, states  a  fact,  viz.:  that  Bovkin  insured 
his  property  because  he  was  afraid  one  Jack, 
a  freedman,  would  bum  his  gin-house  and  ita 
contents  (the  property  insured).  This  fact, 
if  true,  would  vitiate  the  policy  of  insurance, 
as  being  a  fraud  on  Uie  Insuraaoe  Gompaniea. 
Ancrum  was  introduced  to  prove  certain  facia 
occurring  at  the  time  the  affidavit  was  pre- 
pared, which  tended  to  show  that  this  state- 
ment was  interpolated  in  the  affidavit  by  the 
fraud  of  one  Hosmer,  the  agent  of  the  insur- 
ance companies. 

Clearly  the  evidence  was  admissible. 

Attesting  witnesses  to  a  will  are  admissible 
to  disprove  the  sanity  of  the  testator. 

Stock  on  Non  Compos  Mentis,  37,  660. 

Fraud  vitiates  any,  even  the  most  solemn, 
transactions. 

U.  8.  y.  The  Amistad,  16  Pet.  618;  Pratt  ▼. 
Northam,  6  Mas.  95;  nartshof%  y.  Day,  19 
How.  223,  15  L.  ed.  612;  1  Greenl.  Ev.,  §  284, 
p.  320;  Blake  y.  Jfamell,  2  Ball  ft  B.  47. 

As  to  the  instructions  prayed  for  and  re- 
fused. They  assumed  that  if  the  plaintiff  be- 
low was  insane  in  January,  no  preliminary 
proofs  of  loss  were  given  in  law. 

If  the  plaintiff  was  insane,  yet  the  notice 
given  was  sufficient. 

''If  the  parties  have  eontraeted  in  the  words 
they  have  used,  that  notice  shall  be  delivered; 
then,  if  the  fact  is,  that  notice  is  given  by  the 
parties,  all  is  givei^  which  the  parties  have 
agreed  to  be  done/' 

By  the  Vice  Chancellor  in  Robertson  ▼• 
Lockie,  10  Jur.  533. 

If  Uie  plaintiff  below  was  insane,  he  was 
excused  from  giving  notice. 

2  Pars.  Omt.  476;  Breasted  y.  L.  d  T.  Co.  4 
Hill,  73. 

If  he  was  not  insane  when  notice  was  given^ 
it  was  good. 
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Mr.  Justice  lUller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  are  four  insursnce 
companies,  who  had  underwritten  a  policy  of 
fire  insurance  in  favor  of  the  plaintiff  in  error, 
by  which  they  insured  him  against  loss  to  the 
amount  of  $10,000,  each  company  making  it- 
self jteparately  and  severally  liable  to  one 
fourth  of  the  loss,  if  any  occurred,  and  no 
more. 

After  losK,  they  were  sued  in  one  action,  and 
a  J<Nnt  Judgment  rendered  against  them  for 
the  full  sum  of  $10,000,  with  interest  from  the 
time  the  loss  was  payable. 

In  the  course  of  the  trial,  exceptions  were 
taken  by  the  defendants  in  error  to  the  intro- 
duction of  testimony,  and  to  the  instructions 
given  and  refused  by  the  court. 

1.  The  exception  as  to  the  introduction  of 
testimony  relates  to  four  affidavits,  which  are 
referred  to  in  the  bill  of  exceptions  as  "Exhibit 
4."  There  is  no  such  exhibit  in  the  record, 
nor  anything  else  which  can  be  identified  as 
either  of  these  affidavits.  We  cannot,  there- 
fore, determine  whether  their  admission  dam- 
aged the  defense  or  not,  and  the  assignment  of 
error  based  on  this  exception  must  be  over- 
ruled. 

2.  The  assignment  which  alle^  error  in  the 
436*]  charge  of  *the  judge  is  equallv  un- 
fortunate. The  charffe  is  a  very  full  and 
elaborate  discussion  of  the  law  and  the  facts 
of  the  case,  and  no  particular  part  of  the 
charge,  nor  any  special  proposition  of  law 
found  in  it,  is  excepted  to.  We  have  repeated- 
ly held  that  a  general  exception  to  the  whole 
ck  such  a  charge  is  insufficient. 

3.  The  exception  to  the  refusal  of  the  court 
to  charge  as  requested  may,  with  a  little  liber- 
ally, l^  held  sufficient. 

Trie  substance  of  it  is  this: 

The  insured  having  applied  to  the  agent  of 
the  insurers  to  make  out  proof  of  the  loss,  an 
affidavit  was  made  by  him,  in  which,  after  giv- 
ing the  particulars  of  the  loss,  he  proceeded 
further  to  state  that  he  believed  the  building 
had  been  set  on  fire  by  an  incendiary;  that  he 
had  heard  of  repeated  threats  of  a  person, 
whom  he  named,  that  he  would  bum  the  prem- 
ises, and  that  it  was  in  consequence  of  these 
threats  that  he  Nad  nrooured  the  insurance 
which  he  was  then  seddng  to  recover. 

When  this  affidavit  was  laid  before  the  in- 
surance compcmies,  they  refused  to  pay,  and 
notified  the  insured  that  they  considered  the 
policy  void.  Testimony  was  given  to  show 
that  at  the  time  Boykin  made  this  affidavit  he 
was  insane,  and,  also,  that  it  was  procured 
from  him  by  fraud. 

Based  on  the  facts  of  the  case  the  defend- 
ants at  the  trial  asked  instructions,  the  sub- 
stance of  which  is  condensed  in  the  proposi- 
tion that  they  had  a  right  to  proof  of  loss  by 
an  intelligent  being,  and  if  plaintiff  was  in- 
sfMie  no  such  proof  had  been  given,  and  if  he 
were  sane  then  his  affidavit  showed  such  fraud 
as  should  defeat  recovery.  The  last  of  these 
propositions  is  not  denied,  but  was  not  asked 
at  an  independent  instruction.  But  the  first 
is  too  repugnant  to  justice  and  humanity  to 
merit  serious  consideration.  There  are  two 
obvious  answers  to  it.  First,  the  affidavit, 
whether  of  an  insane  man  or  not,  is  sufficient 
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in  the  information  which  it  conveys  of  the 
time,  the  nature  and  amount  of  the  loss. 
Second,  if  he  was  so  insane  as  to  be  incapable 
of  making  an  intelligent  statement,  this  would, 
of  itself,  excuse  that  conditi(m  of  the  poli<^« 
It  is  argued  that  plaintiff,  having  averred  in 
his  declaration  that  he  did  give  them  this 
information  under  oath,  he  cannot  now  be  per- 
mitted to  show  an  excuse  by  his  insanity  for 
not  doing  it.  But,  as  already  seen,  his  affi- 
davit does  literally  prove  tlie  allegation,  and 
if  it  contains  something  more  which  was  the 
result  of  insanity,  that  does  not  vitiate  what 
is  well  and  truly  stated  in  the  affidavit.  We 
are  of  opinion  that  all  these'  prayers  for  in* 
struction  were  properly  rejected. 

The  remaining  assignment  of  error,  is,  that 
the  action  was  sustained  and  judgment  given 
against  all  the  defendant  companies  jointly. 

We  need  not  stop  to  inquire  whether  the 
action  in  this  form  should  have  been  sustained 
if  objection  had  been  made  at  the  proper  stage 
of  the  suit,  for  by  an  express  written  agree- 
ment found  in  the  record,  defendants,  by  their 
counsel,  ^consented  that  the  action  [^437 
should  be  broup^ht  jointly  instead  of  severally. 
As  their  liability  depended  on  the  same  eii- 
dence  and  was  founded  on  the  same  policy, 
and  as  their  defense  rested  on  the  same  issues, 
to  be  supported  by  the  same  testimony,  it  was 
manifestly  for  their  interest  to  have  but  one 
trial,  and  no  reason  is  apparent  to  us  why  this 
could  not  be  done  by  consent.  But  the  terms 
of  this  consent  did  not  authorize  the  court  to 
raider  a  joint  judgment,  by  which  eadi  com- 
pany would  be  bound  for  the  whole  loss.  This 
was  not  their  contract,  and  it  may  be  doubt- 
ed if  their  counsel  could  have  bound  them  by 
such  an  agreement  if  they  had  intended  it. 
The  judgment  of  the  court,  therefore,  which  is 
against  the  defendants  jointly  and  not  several- 
ly for  the  full  amount  of  the  policy  with  inter- 
est, is  erroneous  ana  must  be  reversed. 

But  this  error  does  not  extend  to  the  ver- 
dict. The  amended  declaration  sets  forth  very 
distinctly  the  promises  of  the  defendants  as 
several  and  not  joint,  and  the  verdict  of  the 
jury  is,  "that  the  said  defendants  did  promise 
and  assume,  as  the  said  plaintiff  hath  alleged, 
and  they  assess  the  damages  of  the  said  plain- 
tiff at  $10,000,  with  interest  from  the  20th 
of  March,  1867."  The  verdict  of  the  jury, 
theref<Mre,  finds  the  amount  of  plaintiff's 
damages  or  loss,  and  that  each  of  the  de- 
fendants had  promised  and  assumed  to  pay 
one  fourth  thereof,  which  is  manifestly  a  good 
verdict,  •  responsive  to  the  issues  and  to  the 
contract  of  the  defendants.  The  circuit  court 
ought  to  have  rendered  a  judgment  that  plain- 
tiff recover  of  each  of  said  defendants,  several- 
ly, a  sum  which  would  have  been  the  one 
fourth  part  of  the  $10,000,  and  the  interest 
from  the  time  mentioned  in  the  verdict,  and  a 
Joint  judgment  against  all  the  defendants  for 
costs.  Wiile  we  are  bound,  therefore,  to  re- 
verse the  judgment  of  that  court  the  foregoing 
statement  indicates  very  clearly  the  judgment 
which  this  court  must  render  under  the  24th 
section  of  the  judiciary  act.  That  section 
enacts  that  where  a  judgment  or  decree  shall 
be  reversed  in  a  circuit  court,  such  court 
shall  proceed  to  render  such  judgment  or  pass 
such  decree    *a8    the    district    court    [*438 
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should  have  rendered  or  passed;  and  the  Su- 

8reroe  Court  shall  do  the  sane    in    reversals 
tierein,  except  when  the  rerersal  is  in  favor 
of  the  plaintiff  or  petitioner   in   the   original 
suit,  and  the  damages  to  be  assessed,  or  mat- 
ter to  be  decreed,  are  uncertain;  in  which  case 
they  shall  remand  the  cause  for  final  decision. 
As  the  case  before  us  does  not   come    within 
the  exception  above  mentioned^  it  is  our  duty 
to  render  the  judgment  which  we  have  shown 
that  the. circuit  court  should   have   rendered. 
The  prociBss,  the  pleadings,  the  trial  and  the 
verdict  are  without  error,  and  it  surely  cannot 
be  necessary   to    set    aside    t^is    verdict    and 
award  a  new  trial  because  the  judgment  which 
was  rendered  on  that  verdict  was    erroneous. 
And  this  was  also  the  rule  by  which  courts  of 
error  were  governed  at  the  common  law.    In- 
deed, it  was  for  a  long  time    denied    that    a 
oourt  of  error  could  award  a  venire  facias  de 
novo.      In  the  case  of  PhiUpa  v.  Bury,  report- 
ed at  ^reat  lenp^th  in  Skin.  447,  which  was  an 
action  in  the  king's  bench  and  writ  of  error  to 
the  peers,  who  reversed  the  Judgment  below, 
the  case  was  carried  back  and  forward  several 
times  between  the  peers  and  the  king's  bench 
on  the  question  of  which  court  should  render 
the  Judgment  on  the  verdict,  and  it  was  final- 
It  settled  that  the  House  of  Lords  should  give 
the  judgment  which  the  king's  bench  ought  to 
have  given,  Eyre,  Ch.  J.,   saying   that   where 
ludgroent  is  upon  a  verdict,  if  they  reverse  a 
u^ment  they  ought  to  give  the  same   judg- 
ment that  ought  to  have  been  given  at  first, 
and  that  Judgment  ouffht  to  be   sent   to    the 
court  below.      So  in  Slooomh'a  Case,  Cro.  Car. 
442,  on  a  general  verdict  where  judgment  was 
reversed  in  the  king's  bench,    it   was,   in    the 
language  of  the  reporter  ''agreed  by  all  the 
eouSrt,  if  the  declaration  and  verdict  be  good, 
then  Judnnent  ought  to  be  given  for  plaintiff, 
whereof  Jones  at  first  doubted,    but    at  last 
agreed  thereto,  for  we  are  to  give  such  iudc- 
ment  as  they  ought  to  have  given  there.''    ui 
1     Salkeld     (Anon.    1    Salk.    401;    see,    also, 
Butcher  y.  Porter^  1  Show.  400)    it   is   said: 
^f  Jud^ent  be  below  for  plaintiff  and  error 
489*]   is  brouffht    *and    tnat    judgn^ent    re- 
versed, yet  if  uie  record  will  warrant  it,  the 
eoort  ouffht  to  give  a  new  Judgment  for  the 
plaintiff,'^  which  is  precisely  the  case    before 
us.      See,  also.  Butcher   v.    Porter,    1  'Show. 
400.      And  in  Mellor  v.  Moore,  1  Bos.  ft  P.  30, 
on  the  authority  of  these  and  other  cases,  t^e 
court  of  exchequer  chamber  held  that  when  a 
judgment  is  reversed  on  demurrer  in  favor  of 
plaintiff,  the  case  is  sent  down  and  a  writ  of 
inquiry  goes,  but  when  it  is  upon    a  verdict 
th^  dkould    give    the    same   judgment    that 
oanit  to  have  been  given  at   first,   and   that 
Jn&ment  ought  to  be  sent  below.    In  CHldart 
T.  Oladatone,  12  East»  668,  on  a  ease  from  the 
common    pleas    having   been    reversed   on    a 
special  veitUct,  Lord  Ellenborough  said:    "The 
eourt  are  bound,  ex  officio,  to  give  a  perfect 
Judgment  upon  the  record  before  them.'' 

Tike  provisions  of  the  statute  of  1789,  al- 
ready cited,  show  that  the  lawyers  who  framed 
it  were  familiar  with  the  doubts  which  seemed 
at  that  time  to  beset  the  courts  in  England  as 
to  the  precise  judgment  to  be  rendered  in  a 
court  of  errors  on  reversing  a  judgment,  and 
they  in  plain  language    prescribed    the    rule 


which  has  since  become  the  settled  law  of  the 
English  courts  on  the  same  subject. 

The  judgment  will  be  reversed  and  a  judg- 
ment certified  to  the  circuit  court  for  plaintiff 
against  each  of  the  defendants  for  the  one 
fourth  of  amount  of  the  plaintiff's  damages, 
indudinff  interest,  as  ascertained  by  the  ver- 
dict, and  for  a  joint  judgment  against  them 
all  for  the  costs  in  that  court. 

Mr.  Justice  Stroact  I  concur  in  the  judg- 
ment of  reversal,  but  I  think  there  should  be 
n  venire  de  novo.  In  my  opinion,  the  verdict 
does  not  warrant  the  entry  of  sudi  judgments 
as  have  been  directed. 


•THE  PHCENIX  INSURANCE  COM-    [^404 
PANY,  Plff.  in  Err., 

V, 

W.  A.  SLAUQHTER,  and  Jacob  Stewart,  late 
Partners  as  W.  A.  Slaughter  &.  Company. 

(See  8.  C  12  Wall.  404-407.) 
Construction  of  poliey^-douhtful  clause. 

A  clause  In  a  policy  of  insurance  excluded  from 
the  premises  gunpowder,  saltpeter,  and  otber  ar- 
ticles In  the  same  class;  held  that  the  words  "In 
quantities  exceeding  one  barrel  at  any  one  time,** 
are  applicable  alike  to  all  the  articles  which  are 
specifled  in  the  clause  in  controversy. 

If  insurance  companies  do  not  mean  to  take  rlska 
on  property  where  gunpowder,  saltpeter,  and  the 
lil^e  suDstances  are  Icept,  even  for  ordinary  use, 
then  good  faith  to  the  assured  requires  that  tbey 
should  declare  their  intention  in  terms  which  can- 
not admit  of  controversy. 

The  custom  of  inserting  conditions  of  a  policy  In 
small  type  condemned. 

[No.  268.] 

Huhmitted   Ifov.   16,   1871   Decided   Nov.    27, 

1871. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 


sissippi. 

Suit  was  brought  in  the  circuit  eourt  d 
Lauderdale  ooun^,  Mississippi,  by  the  defend- 
ants in  error,  upon  a  contract  of  insurance. 
Upon  petition  of  the  defendants  the  case  was 
removM  to  the  court  below.  Judgment  haT- 
ing  been  given  for  the  plaintiff,  the  defendantn 
sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  John  D.  Freeman,  for  plaintiffs  in 
error: 

The  sentence  containing  the  first  daas  of 
articles  referred  to  b^inning  with  "gun- 
powder" and  ending  with  "crude  earth  oils" 
concludes  with  the  words  "are  kept  on  the 
premises;"  while  the  second  class  of  articles, 
beginning  with  "oamphene"  and  ending  with 
"leflned  coal  or  earth  oils"  concludes  with  the 
words  "are  kept  for  sale,  stored  or  used  on  the 
premises,  in  quantities  exceeding  one  barrel 
at  any  one  time."  So  that  there  is  no  room 
Icrft  for  doubt  as  to  the  true  meaning  of  the 
terms  of  the  policy  in  this  respect,  nor  aa  to 
the  distincticm  made  between  the  two  dassea 
of  articles  referred  to,  to  wit:  that  the  first 
class,  beginning  with  gunpowder,  is  not  to  be 
kept  on  the  premises  in  anv  quantity  without 
special  permission;  while  the  second  or  latter 
class,  b^nnin|f  with  "camphene"  is  not  to  be 
kept  in  <^uantities  "exceeding  one  barrel  at 
any  one  tune." 
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Mewn.  W.  P.  Form,  W.  W.  Bojoe»  and 

W.  T.  Withers,  for  defendants  in  error: 

By  reference  to  the  policy,  it  will  be  found 
that  a  nnmber  of  dauses,  ^ftch  separated  f r<nn 
the  other  by  a  semicolon,  are  set  out  in  the 
4th  subdivision.  Commas  and  "ors"  frequently 
occur  in  these  several  clauses,  but  all  the  ar- 
ticles and  stipulations  in  each  separate  clause 
SI  together  as  a  class.  In  the  clause  quoted, 
ere  is  no  semicolon  after  the  word  ''prem- 
ises," but  a  comma  onlv,  and  we  insist  that 
on  a  fair  construction  of  the  entire  clause,  the 
restricticm  on  keeping  gunpowder,  saltpeter, 
etc^  are  precisely  the  same  as  to  quantity,  as 
to  keeping  camphene,  burning  fluid,  etc.  This 
is  certainly  the  correct  grammatical  construc- 
tion of  the  sentence,  ^e  entire  clause  em- 
braced between  the  semicolons  is  governed  by 
the  language,  '*in  quantities  exceeding  one 
barrel  at  any  one  time." 

Besides,  a  rational  constructi(m  of  the  dauae 
m  Question,  leads  to  precisely  the  same  result 
as  tne  proper  granunatical  construction.  What 
reason  is  there,  that  Hke  smallest  quantity  of 
saltpeter,  whidi  is  by  no  means  a  dangerous 
substance,  and  is  kept  in  nearly  every  farm- 
house in  the  country,  should  be  held  to  vacate 
a  pc^icjr,  while  an  entire  barrel  of  .camphene, 
or  burning  fluid,  or  coal  oil,  which  are  notori- 
ously dangerous  and  inflammable,  may  be  kept 
without  objection. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  to  recover  for  a  loss 
by  fire,  and  the  only  question  presented  by  the 
record  for  decision  relates  tc  the  sufficiency  of 
the  third  plea,  to  which  the  circuit  court  sus- 
tained a  demurrer.  Whether  the  plea  be  good 
or  bad,  depends  upon  the  proper  oonstrudion 
to  be  given  to  one  of  the  conditiims  attached 
to  the  policy  of  insurance,  which  the  assured 
were  required  to  observe.  This  ocmdition  ap- 
plies to  the  keeping  of  gunpowder  on  the  prem- 
ises. It  is  contended  1^  the  insurance  company 
that  keeping  gunpowder  in  a  store,  in  any 
quantity,  vaca&  the  policy;  while  the  insured 
insist  that  the  policy  is  not  defeated  if  they 
did  not  keep  more  than  one  barrel  at  a  time. 
The  clause  of  the  policy  out  of  which  this  dif- 
ference in  opinion  arises,  is  as  follows:  *'0r  if 
ffunpowder,  phosphorus,  saltpeter,  naphtha. 
Benzine,  benzine  varnish,  benzole,  petroleum,  or 
crude  earth  oil,  are  kept  on  the  premises,  or 
if  camphene,  burning  fluid  or  refined  coal  or 
earth  oils,  are  kept  for  sale,  stored  or  used  on 
the  premises,  in  quantities  exceeding  one  bar- 
rel at  any  time  without  written  permission 
or  indorsed  upon  the  policy;  then,  and  in 
every  such  case,  the  policy  shall  be  void." 

If  this  dause  were  detached  from  other 
parts  of  the  instrument,  there  might  be  some 
question  as  to  its  proper  grammatical  construc- 
tion. But  such  is  not  the  case.  It  is  the  last 
clause  in  the  4th  subdivision  of  the  conditionn 
embraced  in  the  body  of  the  policy,  and  in  this 
subdivision  a  number  of  clauses  are  set  forth 
which  shall  operate  to  avoid  the  policy.  These 
causes  are  all  embraced  in  separate  clauses; 
each  class  being  separated  from  the^  others  by 
a  semicolon.  If  there  were  in  the*  clause  in 
dispute  a  semicolon  where  the  word  "prem- 
ises" is  first  used,  it  may  be,  in  view  of  the 
12  Wall. 


punctuation  adopted  in  reference  to  the  other 
clauses,  that  this  clause  would  be  complete  in 
itself,  and  exclude  wholly  from  the  premises 
gunpowder,  saltpeter,  and  the  other  aitides  in 
the  same  dass.  But  in  the  absence  of  the 
semicolon,  it  is  manifest  that  no  greater  re- 
striction can  be  applied  to  gunpowder  and 
saltpeter  than  to  camphene  and  burning  fluid 
and  that,  therefore,  tne  words  "in  Quantities 
exceeding  one  barrel  at  any  one  time,^'  are  ap- 
plicable alike  to  all  the  materials  which  are 
specified  in  the  clause  in  controversy.  This 
construction  is  fortified  by  the  nature  of  the 
forbidden  artides.  Saltpeter  is  not  a  dan^r- 
ous  substance;  and  yet,  according  to  the  view 
of  the  counsel  for  the  plaintiff  in  error,  it  is 
prohibited  alt<>gether,  while  a  barrel  of  cam- 
phene and  burning  fluid,  which  are  inflam- 
mable, can  be  stored  with  impunity.  A  con- 
struction that  would  lead  to  such  a  result  can- 
not be  adopted,  unless  the  language  employed ' 
leaves  no  other  alternative. 

Besides,  if  the  contract  is  as  contended  for, 
it  would  impeach  the  good  faith  and  fair  deal- 
ing of  the  insurance  company,  for  it  would  be 
deceptive,  and  calculated  to  mislead  those  who 
are  not  wdl  informed  on  matters  of  this  kind. 
*It  is  wdl  known  that  the  agencies  of  [*407 
this  company  are  located  in  all  parts  of  the 
country,  and  that  in  many  places  where  they 
are  established,  housekeepers  generally  keep  on 
hand,  for  their  own  use,  in  small  quantities, 
gunpowder,  saltpeter,  benzine  and,  perhaps, 
other  interdicted  artides.  It  would  never  occur 
to  this  class  of  persons,  on  making  application 
at  one  of  these  agencies  for  insurance,  that 
they  were  forbidden  to  keep  these  things  in 
their  houses,  and  unless  their  attention  .was 
particularly  called  to  the  subject,  which  would 
be  an  unusual  occurrence  they  would  take  out 
their  policies  in  the  belief  that  they  could 
keep  and  use  the  substances  required  for  their 
necessities  as  they  had  been  in  the  habit  of 
doing;  and,  if  they  should  happen  to  r^ui  over 
the  schedule  of  conditions  annexed  to  the  pol- 
icy, usually  printed  in  the  smallest  type,  not 
being  accustomed  to  a  critical  examination  of 
the  structure  of  sentences,  they  would  natu- 
rally conclude,  as  saltpeter  and  gunpowder  are 
classed  together,  and  as  saltpeter  is  compara- 
tivdy  harmless,  while  camphene  and  burning 
fluid  are  quite  dangerous,  that  the  restriction 
at  the  end  of  the  enumerated  articles  was  in- 
tended to  be  applied  to  all  of  them  alike. 

This,  too,  is  tne  rational  construction  of  the 
dause  in  question,  and  we  cannot  suppose  the 
company  which  framed  this  policy  intended  it 
to  be  interpreted  differently. 

If  insurance  companies  do  not  mean  to  take 
risks  on  property  where  gunpowder,  saltpeter 
and  the  like  substances  are  kept,  even  for  or- 
dinary use,  then  good  faith  to  the  assured  re- 
(juires  that  they  should  declare  thdr  intention 
in  terms  which  cannot  admit  of  controversy; 
and,  in  order  to.  avoid  just  cause  of  complaint^ 
it  would  be  better  for  them  to  employ  type,  in 
relation  to  this  important  subject,  large  enough 
to  arrest  the  attention  of  an  interested  party. 

In  our  opinion  the  circuit  court  did  not  err 
in  sustaining  the  demurrer  to  the  third  plea, 
and  the  jud^ent  of  that  court  is,  accordingly, 
affirmed. 

The  motion  for  damages  is  diaalknoed. 
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PATRICK  H.  HENNESSY,  Plff.  in  Err^ 

HENRY  K.  SHELDON  el  ok 

(See  8.  C.  12  Wall.  440.) 

Judgment,  when  affirmed  with   ten  per  cent 

damages. 

Where  there  it  oothlng  In  the  record  which  tends 
to  show  error,  or  to  repel  the  conclusion  that  the 
writ  of  evror  is  prosecuted  merely  tor  delay,  the 
Judgment  will  be  affirmed  with  ten  per  cent  dam- 
ages. 

[No.  276.] 

Submitted  Nov.  23, 1871.  Decided  Nov.27, 1871. 

IN  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error  upon  a  certain  promissory 
note.  Judgment  haying  been  given  for  the 
plaintiffs,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr,  L.  A.  Thompson  for  plaintiffs  in  error. 

Messrs.  Albert  Pike  and  Robert  W. 
Jobasoa,  for  defendants  in  error: 

There  is  no  bill  of  exceptions.  No  error  ap- 
pears by  the  record.  The  writ  of  error  was 
manifestly  frivolous,  vexatious,  and  for  delay. 

We  have  vainly  waited  for  the  counsel  of 
the  plaintiff  in  error  to  assign  errors,  or,  by 
brief  or  otherwise,  to  inform  us  upon  what 

ground  the  writ  of  error  was  sued  out  and  is 
ere  to  vex  the  court.  We  now  ask  affirmance 
and  damages  at  the  rate  of  ten  per  centum, 
under  the  23d  rule  of  the  court,  and  submit 
the  case. 

Mr.  Chief  Justice  Obase  delivered  the  opin- 
ion of  the  court: 

There  is  no  bill  of  exceptions  in  this  case: 
nothing  but  a  petition  for  the  recovery  of  the 
mmount  of  a  promissory  note;  an  answer  deny- 
ing generally  the  liability  of  the  defendant,  and 
judf^rment. 

iniere  is  nothing  in  the  record  which  tends 
to  show  error  in  this  judgment  or  to  repel  the 
conclusion  that  the  writ  is  prosecuted  merely 
for  delay.  The  judgment  must,  therefore,  he 
affirmed,  with  ten  per^oent  damages. 


SAMUEL  A  CJOOLEY  et  al.,  Plffs.  m  Err 
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MARY  O'CONNOR. 

(See  S.  C.  12  Wall.  891-400.) 

Majority  of  public  board  may  act — evidence  in 
trespass — sales  for  tawes,  when  valid— ques- 
tion for  jury. 

An  authority  given  to  several  for  public  par- 
poses,  may  be  executed  by  a  majority  of  their 
number. 

A  certificate  of  sale  Is  not  void  or  inoperative  be- 
cause signed  by  only  two  of  three  commissioners. 

In  trespass  to  real  property,  a  mere  possessory 
right  In  the  defendant  may  be  given  In  evidence 
under  the  general  Issue. 

The  act  of  1862  contemplates  a  certificate  of  sale 
In  cases  where  the  United  States  becomes  tb%  pur- 
^laser. 

Whether  the  demands  of  the  statute  respecting 
notice  of  sale  have  been  compiled  with  Is  a  mixed 

Sestlon  of  law  and  fact,  and  It  should  be  submlt- 
1  to  the  Jury. 

[No.  236.] 

Submitted  Nov  14,  1871.  Decided  Nov.27,  1871. 

IN  ERROR  to  the  arcuit  Court  of  the  United 
Statea  for  the  District  of  South  Carolina. 
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Suit  in  the  nature  of  trespass  to  try  title, 
was  brought  by  the  defendant  in  error,  in  the 
court  of  common  pleas  for  Beaufort  county. 
South  Carolina.  Upon  petition  of  the  defend- 
ants, the  case  was  removed  to  the  court  below. 
Judgment  having  heen  given  for  the  plaintiff^ 
the  defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  B.  H«  Biiatow,  Solicitor  General, 
and  C.  H.  HlUt  Asst.  Atty.  Oen,,  for  plaintiiTs* 
in  error: 

The  court  erred  in  holding  that  the  tax  sale 
certificate,  being  signed  by  only  two  commis- 
sioners, was  void  on  that  account. 

This  ruling  is  contrary  to  a  familiar  princi- 
ple of  law,  viM.:  that  where  a  body  or  board 
of  officers  is  constituted  by  law  to  perform  a 
trust  for  the  public,  or  to  execute  a  power  or 
perform  a  duty  prescribed  by  law,  it  is  not 
necessary  that  all  should  concur  in  the  act 
done,  but  that  the  act  of  the  majority  is  the  act 
of  the  body. 

Williams  r.  School  Dist.,  etc.,  21  Pick.  82; 
Sloo  r.  Law,  S  Blatchf.  472;  King  y.  Beeston^ 
3  T.  R.  692. 

When  nothing  appears  to  the  contrair,  it 
will  be  presumed  that  the  officer  who  did  not 
join  in  the  act  done,  met  and  consulted  with 
those  who  did. 

Doughty  v.  Hope,  3  Den.  249;  McCoy  y.  Our- 
tice,  9  Wend.  17. 

Besides,  it  is  in  direct  conflict  with  a  posi- 
tive provision  of  the  legislature.  For  by  the 
3d  section  of  the  act  of  Mar.  3,  1865  (13  SUt 
502),  Congress  declares  "that  a  maiority  of 
a  board  of  tax  commissioners  shall  have  full 
authority  to  transact  all  business  and  to  per- 
form all  duties  reauired  by  law  to  be  performed 
by  such  board,  ana  no  proceeding  of  any  board 
of  tax  commissioners  snail  be  void  or  invalid 
in  conseauence  of  the  absence  of  any  one  of  said 
commissioners.**  This  enactment,  it  will  be 
observed,  was  in  force  when  the  certificate  was 
issued. 

The  record  shows  that  a  board  of  three  di- 
rect tax  commissioners  had  been  appointed  for 
the  state  of  South  Carolina;  that  all  members 
of  the  board  had  entered  upon  the  discharge  of 
their  duties,  and  that  they  were  all  present  at 
the  meeting  of  the  board.  Mar.  13,  1863,  when 
the  sale  of  the  premises  took  place.  Two  of 
these  commissioners  afterwards,  to  wit,  BCar. 
13,  1865,  issued  the  certificate  mentioned,  and 
the  record  is  entirely  silent  as  to  the  other 
commissioner  at  this  period.  But  the  presump- 
tion is,  in  the  absence  of  anything  appearing  m 
the  record  to  the  contrary,  that  a  full  board 
then  existed,  it  being  shown  to  have  existed  a 
comparatively  short  time  previous.  So  that, 
even  if  the  section  quoted  above  should  be  re- 
garded as  requiring  a  full  board  to  be  in  exist- 
ence, and  as  providing  only  that  a  majority  of 
that  board  can  act,  the  present  case  must  be 
deemed  to  fall  within  its  purview. 

It  was  as  much  the  duty  of  the  commissioners 
to  issue  a  certificate  in  case  of  a  sale  to  the 
United  States,  as  it  was  in  the  case  of  a  sale  to 
a  private  party.  Under  the  statute,  a  sale  of 
the  property  for  unpaid  taxes,  etc,  was  au- 
thorized to  be  made: 

1.  To  the  highest  bidder,  for  a  sum  not  less 
than  the  taxes,  penalty,  costs,  etc.;  or, 

2.  To  a  purchaser,  at  request  of  owner,  for 

79  U.  B. 
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a  less  sum  than  two  thirds  of  assessed  value; 
and  in  the  absence  of  such  request, 

3.  To  the  United  States  at  a  sum  not  exceed- 
ing two  tliirds  of  assessed  value,  unless  some 
person  should  bid  more;  and  in  that  event, 
then, 

4.  To  the  highest  bidder. 

The  next  succeeding  clause  in  the  same  act 
sajB:  ''Which  said  certificate  shall  be  received 
in  all  courts  and  places  as  prima  facie  evi- 
dence, etc.,  of  the  title  of  the  said  purchaser  or 
purchasers  imder  the  same." 

Practically,  the  admission  of  the  certificate 
was  of  great  importance  to  the  defendants,  as 
it  rendered  unnecessary  the  preliminary  proof 
of  statutory  requirements  relating  to  the  pro- 
ceedings of  the  officers  engaged  in  executing 
the  law,  for  the  purpose  of  making  out  a  title. 

The  court  erred  in  instructing  tne  iury  that 
the  advertisement  was  not  such  a  notice  as  the 
law  requires. 

The  impression  vdth  the  court  seems  to  have 
been  that,  inasmuch  as  the  advertisement 
failed  to  state  that  "the  whole  town  of  Beau- 
fort was  to  be  sold,"  it  did  not  contain  such 
notice  as  would  make  the  owner  aware  that  his 
particular  property  had  been  assessed  and  was 
up  for  sale. 

There  is  enough  in  the  records  to  show  that 
the  provisions  of  the  statute  were  fully  com- 
plied with  in  respect  to  the  mode,  place,  and 
time  of  advertising,  and  the  advertisement  it- 
self appears  to  contain  as  particular  a  descrip- 
tion of  the  several  tracts  or  lots  as  it  was  possi- 
ble under  the  circumstances  to  give.  This,  it  is 
conceived,  entirely  satisfied  the  requirements 
of  the  law  as  to  notice. 

Me$9r$,  W.  VfT*  Boyee  and  M.  P.  O'Oom- 
aor»  tar  defendant  in  error: 

The  tax  certificate  was  signed  by  only  two  of 
the  three  commissioners. 

The  correct  principle  on  this  point  is  laid 
down  by  Mr.  Justice  Ifiller,  in  the  case  of 
Sohcnck  v.  Peay  (1809),  circuit  court,  East 
District  of  Arkansas.    Pamphlet  Rep.  p.  6. 

'Habere  an  authority  of  this  kind  is  conferred 
on  three  or  more  persons,  in  order  to  make  the 
exercise  of  that  authority  valid,  all  must  act  so 
far  as  to  be  present  and  take  part  in  the  pro- 
ceedings, although  some  may  aissent  from  the 
action  determined  on;  or,  at  least,  all  must 
have  an  opportunity  to  participate." 

**The  action  of  two  out  of  three  commission- 
ers, to  all  of  whom  was  eonfided  a  power  to  be 
exercised,  cannot  be  upheld,  when  the  third 
commissioner  took  no  part  in  the  transaction, 
and  was  ignorant  of  what  was  done,  when  he 
gave  no  implied  consent  to  the  action  of  the 
other." 

Idem.  p.  6. 

Bee  further  on  this  point: 

2  Kent,  Com.  9  1^3,  p.  337,  7th  Am.  ed. 
note  a,  and  §  633,  p.  813,  note  a;  Com.  v.  Canal 
CommWs,  9  Watts,  466;  Oreen  v.  Miller,  6 
Johns.  39. 

The  act  of  March  3,  1865,  13  Stat,  at  L.  602, 
which  gives  the  majority  of  a  board  power  to 
transact  all  business,  is  not  retrospective.  Per 
Hr.  Justice  Miller,  Schneek  v.  Peay,  Pamphlet 
R.  p.  7. 

The  certificate  of  sale,  if  admitted,  would 
have  been  only  prima  fsicie  evidence,  because 
the  proviso  at  the  end  of  the  7th  section  of  the 
12  Wall. 


act  of  June  7,  1862,  was  repealed  by  §  6  of  the 
Resolution  of  February  25,  1867,  14  Stat,  at  L. 
568,  and  the  certificate  is  made  only  prima 
facie  evidence.  The  certificate  was  offered  as 
conclusive  evidence  of  the  regularity  of  the 
sale,  and  the  judge  below  properly  refused  to 
receive  it  as  such. 

The  act  of  1862  does  not  provide  for  a  eer- 
tificate  when  the  land  is  bid  in  by  the  United 
Stotes. 

The  tax  title  set  up  in  this  case  cannot  be 
sustained  and,  therefore,  it  would  be  idle  to 
send  back  the  case. 

I  submit,  as  a  preliminary  proposition : 

That  to  support  a  tax  sale,  it  must  be  proved 
that  everything  necessary  to  authoriEC  the  sale 
was  done. 

To  sustain  a  tax  title,  it  must  be  shown,  af- 
firmatively, that  every  substantial  requisite  of 
the  law  has  been  complied  with. 

Lyon  V.  Hunt,  1 1  Ala.  295 ;  Reeds  v.  Morton, 
9  Mo.  878;  Tumey  v.  Yeoman,  16  Ohio^  24; 
Broton  v.  Veazie,  25  Me.  359 ;  Judevine  v.  Jack- 
son, 18  Vt.  470;  Soott  V.  Detroit's  T,  M.  8.  1 
Doug.  (Mich.)  119;  Sharp  v.  Speir,  4  Hill,  76; 
ShaiTp  V.  Johnson,  4  Hill,  92;  Pousi  v.  Ross,  I 
Watto  ft  8.  501;  Garrett  v.  Doe,  1  Scam.  335; 
WiUiams  v.  State,  6  Blackf.  36;  Ronkendorf  v. 
Taylor,  4  Pet.  349;  Stead  v.  Course,  4  Cranch, 
403;  WiUiams  v.  Peyton,  4  Wheat.  77;  Thaick- 
er  V.  PototHl,  6  Wheat.  119;  Blackw.  Tkx  Titles, 
pp.  33,  50,  71,  74,  251 ;  Brown  v.  Teame,  25  Me. 

Where  unimproved  lands  of  nonresident 
proprietors  in  Maine  are  sold  for  taxes,  the 
names  of  the  owners,  if  known,  must  be  stated 
in  the  notice  of  sale. 

Treat  v.  Or<mo,  26  Me.  217. 

All  provisions  for  s^urity  for  dtisens,  to 
enable  each  to  know  for  what  xesX  estate  he  is 
taxed,  are  essential  and  must  be  observed. 

Cooley,  Const.  L.  77,  531,  and  note  3. 

The  advertisement  in  this  case  is  insufficient, 
and  vitiates  the  sale. 

Such  description  must  be  given  as  will  en- 
able owners  to  know  that  the  lands  advertised 
are  theirs. 

Brown  v.  Vearie,  25  Me.  362;  Tollman  r. 
WhUe,  2  N.  Y.  66 ;  Dike  v.  Lewis,  4  Den.  237. 

In  describing  the  land  in  his  advertisement, 
the  collector  must  give  a  particular  and  certain 
description,  so  that  the  owner  may  know  that 
it  is  his  land. 

Bladcw.  Tax  Titles,  226,  and  authorities 
cited  in  note  5;  also  pp.  226-230,  23S. 

Mr.  Justice  StroBC  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Mary  O'Con- 
nor, against  the  plaintiffs  in  error, 'to  recover 
damages  for  an  alleged  trespass  upon  a  lot  of 
ground  in  Beaufort,  Beaufort  county.  South 
Carolina,  and  also  to  try  the  title  to  the  lot. 
The  defense  set  up  was  that  the  defendants 
entered  and  held  the  property  as  tenants  of  the 
United  States,  and  that  the  United  States  had 
become  the  owners,  by  virtue  of  a  tax  sale  made 
on  the  13th  of  March,  1863,  by  the  direct  tax 
commissioners  for  the  district  of  South  Caro- 
lina. Whether  this  tax  sale  was  valid  and  ef- 
fective to  devest  the  ownership  of  Mrs.  O'Con- 
nor, and  to  vest  the  property  in  the  United 
States,  was  the  single  object  of  the  contest  in 


S91-400 


SUPBEliX  COUBT  OF  THE  UNmD  StATEB. 


Dbo.  IteM, 


the  court  below.  The  Bale  purported  to  have 
been  made  under  the  act  of  Congress  of  June 
7,  1862»  entitled  "An  Act  for  the  Collection  of 
Direct  Taxes  in  Insurrectionary  Districts  with- 
in the  United  States,  and  for  Other  Purposes." 
12  Stat,  at  L.  422.  To  most  of  the  provisions 
of  that  act,  it  is  unnecessary  now  to  refer.  The 
proper  decision  of  this  ease  does  not  demand 
such  a  reference.  It  is  enough  to  note,  it  en- 
acted that  a  board  of  three  tax  commissioners 
might  be  appointed  for  each  of  the  states  in  in- 
surrection, who  were  required,  in  case  the  tax 
charged,  by  the  1st  section  of  the  act,  upon  the 
land,  and  apportioned  to  each  parcel  or  lot, 
should  not  be  paid,  to  sell  at  public  sale,  those 
lots,  the  tax  upon  which  remained  unpaid,  after 
giving  notice  prescribed  by  the  7th  section.  It 
then  provided  that  purchasers  at  such  sales 
after  paying  the  purchase  money*  should  be 
entitled  to  receive  from  the  commissioners  their 
certificate  of  sale;  and  it  enacted  that  '*the  cer- 
tificate shall  be  received  in  all  courts  and 
places  as  prima  fade  evidence  of  the  regularity 
and  validity  of  such  sale,  and  of  the  title  of 
■aid  purchaser  or  purchasers  under  the  same." 
Under  this  act,  three  commissioners  were  ap- 
pointed for  South  Carolina,  who,  after  having 
made  assessments,  exposed  the  delinquent  prop- 
erty tc  publi<  sale,  and  on  the  13th  day  of 
March,  1863,  all  of  them  having  been  present 
OB  thai  day,  sold  the  lot  now  in  disnute  to  the 
United  States.  A  certificate  of  sucn  sale  was 
afterwards  made  out,  signed  by  two  of  the 
commissioners,  dated  March  13,  1865,  and  given 
to  the  purchasers.  It  set  forth  that,  at  a  sale 
made  under  the  act  of  Congress  above  noted, 
held  pursuant  to  notice  at  Beaufort  in  the 
*  state  of  South  Carolina,  on  the  13th  of  March, 
1863,  the  tract  or  parcel  of  land,  the  title  to 
which  is  now  in  controversy,  was  sold  to  the 
United  States  for  the  sum  of  1 125,  the  receipt 
of  which  it  acknowledged. 

But  when  the  certificate  of  sale  was  given  in 
evidence  bv  the  defendants  below,  the  circuit 
court  ruled  it  to  be  void,  because  it  was  si^ed 
by  only  two  commissioners,  and  this  decision 
of  the  court  is  now  assigned  for  error.  It  is 
obvious  that  the  ruling  was  hurtful  to  the  de- 
fendants. Had  the  cemficate  been  admitted  it 
would,  by  force  of  the  statute,  have  amounted 
to  prima  fade  evidence  as  well  of  the  regular- 
ly and  validity  of  the  sale  as  of  the  title  of  the 
Purchasers.  It  would,  therefore,  have  cast  upon 
lie  plaintiff  the  burden  of  showing  affirma- 
tivelv  that  the  sale  was  irregular  and  invalid, 
and  that  the  title  was  not  in  the  United  States. 
And  we  think  it  was  erroneously  excluded.  It 
Is  true  that  when  an  authority  is  given  jointly 
to  several  persons  they  must  generuly  act  joint- 
ly, or  their  acts  are  invalid.  This  is  a  general 
rule  for  private  agendes,  though  it  is  not  univer- 
sal in  its  application.  But  the  rule  is  otherwise 
when  the  authority  is  of  a  public  nature,  as  it 
was  in  this  case.  The  commissioners  were  pub- 
lic agents,  clothed  with  public  authority.  They 
were  created  a  board  to  perform  a  ^vern- 
mental  function,  and  it  is  a  familiar  prindple 
that  an  authority  given  to  several  for  public 
purposes  may  be  executed  by  a  majoritv  of 
their  number.  0am,  v.  Canal  Cofn*r9.  9  Watts, 
471;  Jevpett  y.  AUan^  7  N.  H.  253;  Oaldwell  v. 
Barriaon,  12  Ala.  N.  S.  755;  Williama  v. 
Bchool  Di9i.  21  Pick.  82;  Doe  v.  Oodtoin,  1 
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Dowl.  ft  Ry.  259;  King  r.  Beeeion,  3  T.  B. 
592;  McOoy  v.  Cwrtioe,  9  Wend.  19.  In  this 
last  case  it  was  held  that  two  of  three  trustees 
of  a  school  district  might  issue  a  warrant  for 
the  collection  of  a  tax,  and  that  the  presence 
of  the  third  trustee  at  the  issuing  thereof 
would  be  presumed  until  the  contrary  was 
shown.  The  authorities  dted  are  enough  to 
show  that  the  certificate  of  sale  was  not  void 
or  inoperative  because  signed  by  only  two  of 
the  commissioners. 

*In  addition  to  this  there  is  also  the  [*300 
act  of  Congress  of  March  3,  1865  (13  Stat,  at 
L.  502)  in  force  when  this  certificate  was  given, 
under  which,  certainly,  the  validity  of  the 
certificate  of  sale  is  beyond  doubt. 

It  has  been  argued,  however,  on  behalf  of 
the  defendant  in  error,  that  inasmuch  as  the 
plea  was  only  that  of  the  general  issue,  the  de- 
fendants were  not  at  liberty  to  set  up  that  the 
United  States  were  the  owners,  and  that  they 
entered  as  tenants  or  licensees  of  the  United 
States.  It  is  doubtless  true  that  a  license  from 
the  plaintiff,  or  a  justification  under  an  incor- 
poreal rights  or  an  excuse  of  the  trespass 
founded  on  fault  of  the  plaintiff,  or  an  entry  by 
authority  of  law,  with  or  without  process,  must 
be  pleaded  specially  to  an  action  of  trespa'ss. 
The  reason  is  that  these  defenses  all  admit  the 
trespass  and  the  possession  of  the  plaintiff. 
But  in  trespass  to  real  property,  a  freehold,  or 
mere  possessory  right  in  the  defendant,  may 
be  given  in  evidence  under  the  general  issue, 
though  it  is  often  advisable  to  plead  Uherum 
tenemeiitum.  Prop,  of  Monumoi  Beach  r. 
Rogere,  1  Mass.  160;  1  Chit.  Plead.  437  and 
440.  And  there  is  a  double  reason  for  this 
when,  as  in  this  case,  the  action  is  brought  bj 
a  plaintiff  out  of  possession  professedly  to  try 
the  title.  The  action  has  then  the  nature  of  an 
ejectment,  the  plaintiff,  if  recovering  at  all, 
recovering  possession  as  well  as  damages. 

It  has  been  further  aigued  that  the  act  of 
1862  does  not  contemplate  a  certificate  of  sale 
in  cases  where  the  United  States  becomes  the 
purchaser;  but  we  are  dearly  of  opinion  that 
it  does  as  fully  as  in  any  other. 

The  second  assignment  of  error  is  that  th6 
court  instructed  the  jury  the  advertisement  of 
sale  was  not  such  a  notice  as  the  law  requires. 
The   act   of   Congress    required   the   board    of 
commissioners  to  advertise  for  sale  the  parcels 
or  lots,  the  taxes  upon  which  were  not   paid 
within  sixty  davs  after  the  amount  of  the  tax 
had  been  fixed,  in  a  newspaper  published  in  the 
town,   parish,   district,   or   county   where    the 
property  was  situated,  and  also  by  posting  no- 
tices in  at  *least  three  public  places  in  [*400 
the  town,  parish,  district,  or  county.    The  evi- 
dence given  at  the  trial  tended  to  prove  that 
such  advertisement  had  been  made,  and   that 
such  notices  had  been  posted ;  nor  was  this  con- 
tested.   But  the  court  held,  and  so  instructed 
the  jury,  that  the  notice  was  not  such  as  the 
law  required.     The  reasons  assigned  for   this 
ruling  were  that  the  advertisement   did    not 
state  that  the  whole  town  of  Beaufort  'was  to 
be   sold,   and   that,  being  a  notice   published 
within  military  lines,  it  was  like  a  notice  only 
in  a  fortified  camp,  and  could  not.  in  fact,  be 
supposed  to  reach  a  citizen.    We  think,  how- 
ever, that  neither  of  these  reasons,  nor    any 
other  not  referred  to,  justified  the   oourt    in 
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ruling,  as  a  legal  condusion,  that  the  notice 
given  in  this  case  was  not  such  as  the  law  re- 
quired. Whether  the  demands  of  the  statute 
respecting  notice  of  sale  had  been  complied 
witli  was  a  mixed  Question  of  law  and  of  fact, 
and  it  should  have  oeen  submitted  to  the  jury. 
Undoubtedly,  the  advertisement  must  have  beoi 
such  as  to  inform  persons  who  read  it  what 
property  was  intended  to  be  exposed  for  sale. 
Any  description  that  gave  such  information 
was  sufficient.  Whether  the  advertisement  gave 
it  or  not  depended  not  alone  upon  its  contents. 
It  was  necessary  to  compare  the  description 
with  the  property  described,  and  that  was  the 
province  of  the  jury. 

The  judgment  is  reversed  and  a  venire  de 
novo  auwrded. 


ELIAS  WARD,  Plff,  in  Err., 

V. 

STATE  OF  MARYLAND. 

(See  8.  C.  12  Wall.  418-488.) 

State  statute  requiring  license  for  sale  of  goods 
by   nonresidents,  unconstitutional, 

A  statute  of  a  state  wblch  prohibits  the  sale, 
within  a  certain  district  of  the  state,  of  goods 
other  than  agricultural  products  and  articles  man- 
ufactured In  the  state,  by  persons  not  residents  In 
the  state,  without  first  obtaining  a  license  and  pay- 
ing therefor,  is  unconstitutional. 

It  is  repugnant  to  the  2d  section  of  the  4th  article 
of  the  Constitution,  which  provides  that  the  cltl- 
lens  of  each  state  shall  he  entitled  to  ail  the  privi- 
leges and  immunities  of  citizens  in  the  several 
states. 

[No.  34.] 
Argued  Nov,  21,  1871.    Decided  Deo.  11,  1871. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

The  plaintiff  in  error  was  indicted  in  the 
criminal  court  of  Baltimore  for  violating  a 
statute  of  Maryland,  by  selling  by  sample  in 
the  city  of  Baltimore  certain  articles  of  mer- 
diandise  without  obtaining  a  license  so  to  do, 
he  not  beinff  a  permanent  resident  of  the  state 
of  Maryland. 

The  statute  assigning  the  offense  and  its 
punishment  is  found  in  the  Laws  of  Maryland, 
ch.  413,  §1  37-40. 

The  case  came  before  the  court  upon  an 
agreed  statement  of  facts,  showing  a  violation 
of  the  statute  by  the  defendant  below,  and  that 
he  was,  at  the  time  of  the  commission  of  the 
offense  and  up  to  the  trial,  a  citizen  of  the 
United  States  and  of  the  state  of  New  Jersey, 
and  resident  in  said  state.  The  facts  so  a^rr^ed 
raised  only  the  question,  whether  the  Mary- 
land statute  was  invalid  for  repugnancy  to  the 
Constitution  of  the  United  States. 

Tlie  criminal  court  found  the  defendant 
guilty,  and  inflicted  the  fine  of  the  statute, 
$400,  and  condemned  him  in  costs.  Upon  ap- 
peal to  the  court  of  appeals,  this  judgment 
was  affirmed. 

The  defendant  brought  the  case  to  this  court 
by  writ  of  error. 

A  further  statement  appears  in  the  opinion. 

NoTi. — State  licenses  and  power  of  9tate  to  tarn 
commerce — see  notes,  6  Ij.  ed.  U.  8.  23 ;  6  L.  ed. 
U.  8.  678 ;  8  C.  C.  A.  492 ;  24  C.  C.  A.  21. 
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Mr.  Wm.  M.  Ewmrta,  for  plaintiff  in  er- 
ror. 

First.  The  provisions  of  the  Maryland  act, 
in  their  applicati(m  to  the  case  of  the  defendant 
below,  are  ''a  regulation  of  commerce  between 
the  states"  and  in  their  nature  and  on  their 
face  refHignant  to  that  power  aa  oonflded  to 
Congress  by  art.  1,  §  8,  of  the  Constitution  of 
the  United  SUtes. 

It  is  the  doctrine  of  this  eourty  that  this 
clause  of  the  Constitution  does  not  exclude  all 
occupation  by  state  legislation  of  the  ^ound 
covered  by  it,  in  the  sucwence  of  lesislation  by 
Congress,  within  the  premises  of  the  state 
legislation. 

Cooley  V.  Wardens,  12  How.  319;  OUmam  T. 
Phila.  3  Wall.  713,  18  L.  ed.  06;  OrandaU  y. 
Nevada,  6  Wall.  42,  18  L.  ed.  746. 

But  this  attempted  regulation,  b^  a  state,  of 
the  manner  in  which  trading  withm  it  may  be 
carried  on  by  citizens  of  ouier  states,  and  in 
respect  of  merchandise  to  be  introduced  from 
other  states,  touches  the  main  afllrmative 
power  of  regulation  of  ordinary  active  com- 
merce between  the  states.  For  aueh  aa  exercise 
of  state  authority  there  is  no  warrant.  The 
deposit  of  the  power  with  the  general  govern- 
ment is  inconsistent  with  any  such  authority 
in  a  state,  and  the  absence  of  legislation  by 
Congress  is  equivalent  to  a  declaration  that 
this  direct  and  active  trade  in  commodities  be- 
tween the  states  shall  remain  free  from  all 
regulation. 

The  recent  cases  in  this  court  seem  to  as- 
sume that,  if  the  subject  of  state  taxation  and 
regulation,  presented  therein,  had  been  to  com- 
merce the  l^slation  complained  of  would  have 
been  beyond  the  authority  of  the  state. 

Paul  V.  Va.  8  Wall.  168,  19  L.  ed.  357 ;  Ins. 
Co.  V.  Mass.  10  Wall.  567,  19  L.  ed.  1029; 
Ducat  V.  Chicago,  10  Wall.  410,  19  L.  ed.  972. 

Second.  This  regulati<Ki  of  conunerce  at- 
tempted by  state  authority,  is  a  direct  discrimi- 
nation between  the  citizens  of  Maryland  and 
citizens  of  other  states,  in  respect  of  aa  ordi- 
nary and  extensive  branch  of  mercantile  deal- 
ing. 

1.  It  makes  that  which  is  lawful,  within  tho 
state  of  Maryland  for  all  persons  resident 
therein,  unlawful  for  citizens  of  other  states, 
unless  upon  onerous  conditions  not  imposed 
upon  its  own  citizens  or  persons  resident  with- 
in it. 

2.  It  punishes  the  refusal  to  submit  to  their 
conditions,  by  indictment  and  fine. 

3.  It  makes  the  discrimination  rest  upon  the 
very  fact  which  alone  determines,  in  the  case  of 
citizens  of  the  United  States,  whether  a  person 
is  or  is  not  a  citizen  of  one  state  or  another,,  to 
wit,  permanMit  residents  in  a  state. 

Third.  Serious  as  are  the  actual  features  of 
this  regulation  of  commerce,  as  found  in  the 
statute  of  Maryland,  and  conclusive  to  con- 
demn the  legislation,  the  potency  of  the  princi- 
ple asserted  needs  but  to  be  considered,  to  re- 
move all  controversy  on  the  subject. 

'*The  power  to  tax,"  savs  Ch.  J.  Marshall, 
''is  the  power  to  destroy."  This  tax  and  the 
punishment  for  its  non-payment,  are  intended 
to  be  prohibitory  of  the  freedom  of  trade  in. 
Baltimore  by  citizens  of  other  states,  which  is 
thus  proscribed. 
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Fourth.  The  statute  of  Maryland  is  also 
flatly  repugnant  to  art.  IV.  §  2,  of  the  Consti- 
tution, which  declares  that  "The  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  states." 

It  is  difficult  to  see  what  ''privilege"  is  se- 
cured by  this  clause,  if  the  privilege  of  trade  is 
not,  and  what  "immunity"  is  safe  under  it,  if 
trading  in  the  ordinary  method,  permitted  to 
citizens  of  any  state  at  home,  is  punished  by 
indictment  and  fine  when  exercised  by  citizens 
of  other  states  while  within  the  state  borders. 

See  Paul  y.  Va,  supra;  Ina,  Co.  ▼.  Mass, 
supra;  Ducat  v.  Chicago,  supra. 

Mr,  Isaao  D.  Joaea,  Atty  Oen.  of  Mary- 
land, for  defendant  in  error: 

The  law  of  Maryland  in  question  is  a  part  of 
the  license  system  of  that  state.  Licenses  are 
a  mode  of  taxation  upon  certain  business  and 
occupations  carried  on  within  the  state,  where- 
by it  raises  revenue  to  support  its  government. 
It  is  a  law  to  regulate  contracts  in  a  particular 
mode  of  traffic  within  its  own  territory,  passed 
in  the  exercise  of  the  state's  right  to  regulate 
all  persons,  property,  occupations,  contracts, 
and  transactions  within  its  own  limits,  in  mat- 
ters  not  prohibited  to  the  state  by  the  GonsUtu- 
tion  of  the  United  States,  or  not  subject  to  reg- 
ulation by  Congress;  or  in  cases  of  concurrent 
powers,  not  regulated  by  acts  of  Congress  made 
in  pursuance  with  the  Constitution,  and  with 
which  the  state  law  is  in  conflict. 

The  policy  of  the  state  is  shown  by  the  gen- 
eral law.  Which  declares  "that  no  person  or 
corporation  within  the  state,  except  tne  grower 
or  manufacturer,  shall  barter  or  sell  goo<»,  etc., 
without  first  havine  obtained  the  license  in  the 
manner  prescribed.^'  Md.  Code  of  Gen.  Pub. 
Laws,  ait.  56,  §  41. 

These  licenses  are  obtainable  by  anyone, 
whether  resident  or  nonresident.  The  contract 
of  sale  is  not  made  void  hy  the  law,  even  if 
made  without  the  license.  The  contract  is  al- 
lowed to  stand  and  to  be  enforced ;  but  the  vio- 
lator of  the  law  shall,  on  conviction,  be  pun- 
ished by  a  fine.    Harris  t.  Runnels,  12  How.  80. 

The  law  in  question  reg^ulates  a  peculiar  kind 
of  internal  traffic  and  dMcribes  how  that  par- 
ticular traffic  may  be  legally  carried  on.  Such 
regulation  is  not  within  the  power  of  Congress 
over  commerce,  but  belongs  to  the  "completely 
internal  commerce  of  the  state." 

"Commerce  amon^  the  several  states"  is  not 
an  apt  phrase  to  mdicate  the  mere  interior 
traffic  of  a  single  state.  The  completely  in- 
ternal commerce  of  a  state  may  be  properly 
considered  as  reserved  to  the  state  itself. 

CHhhons  V.  Ogden,  6  Wheat.  448;  Brown  r. 
JM.  12  Wheat.  446;  Liomss  Cases,  6  How. 
676;  Vailian  v.  La.  8  How.  80;  Pervear  v. 
Com.  6  Wall.  475,  18  L.  ed.  608. 

"Over  the  internal  commerce  or  domestic 
trade  of  the  state.  Congress  has  no  power  of 
regulation,  nor  any  direct  control.  This  power 
belongs  exclusively  to  the  state." 

License  Taw  Cases,  6  Wall.  462,  18  L.  ed. 
497;  R.  N.  Charlton,  26;  Ch.  J.  Taney  in 
License  Cases,  5  How.  529. 

The  law  in  question  is  not  repugnant  to  the 
dause  in  the  2d  section  of  the  4tn  article  of  the 
Constitution,  whidi  declares  that  "the  citizens 
of  each  at^e  shall  be  entitled  to  all  the  privi- 
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leges  and  immunities  of  dtizens  la  the  several 
states." 

The  object  and  purpose  of  the  law  is  dearly 
stated  in  the  opinion  of  the  court  of  appeals  of 
Maryland,  as  follows:  "There  is  nothing  in 
this  or  any  other  law  of  the  state,  whidi  pro- 
hibits or  restrains  n(m-resident  merchants, 
manufacturers,  or  traders  or  their  agents  from 
bringing  their  goods  here  and  selling  them  in 
the  same  mode  and  under  the  same  license  as 
residents  of  the  state.  A  custom,  however,  has 
grown  up  in  recent  times  with  merchants  and 
manufacturers  in  the  large  manufacturing  and 
commerdal  dties  and  sUites,  of  traveling,  or 
sending  agents  or  runners  through  other  iSates 
and  cities,  with  samples,  cards,  catalogues,  or 
trade  lists  of  their  goods,  and  thereby  selling, 
bv  retail  or  wholesale,  large  quantities  of  mer- 
chandise located  beyond  the  limits  of  the  states 
where  they  thus  sell,  and  not  subject  to  the 
local,  state,  county,  or  municipal  taxation,  as 
are  like  goods,  in  the  hands  of  resident  mer- 
chants or  traders,  to  the  great  detriment  of  the 
business  and  trade  of  the  latter.  Large  si^es 
are  thus  made  and  an  extensive  and  lucrative 
business  is  thus  transacted,  within  the  limits 
of  the  prindpal  city  of  the  state.  It  is,  there- 
fore, a  tax  upon  a  particular  business  or  trade, 
carried  on  in  a  particular  mode  within  the 
limits  of  a  state,  oy  a  particular  dass  td  per- 
sons, and  not  a  tax  upon  goods  or  merchandise 
imported  into  the  state,  dther  from  foreign 
countries  or  from  other  states. 

See  Campbell  y.  Morris,  3  Har.  ft  McH.  536; 
3  Story,  Const.  §  1800;  Conner  v.  Elliott,  18 
How.  591,  15  L.  ed.  497;  Bank  t.  ^orle,  13 
Pet  619. 

Mr.  Justice  Clilford  delivered  the  opinion 
of  the  court: 

Power  to  re-examine  final  judgments  of  the 
state  courts  rendered  in  criminal  prosecntiona, 
as  well  as  those  rendered  in  dvil  suits,  is  con- 
ferred up<m  the  supreme  court  when  it  ap> 
pears  that  the  judgment  was  rendered  in  the 
highest  court  of  law  in  whidi  a  dedslon  in  the 
case  could  be  had,  and  *that  there  was  [*424 
drawn  in  question  the  validity  of  a  statute  of 
a  state,  on  the  ground  of  its  being  repugnant 
to  the  Constitution  of  the  United  States,  and 
that  the  decision  of  the  state  court  was  in  faror 
of  the  validity  of  the  statute.   1  Stat,  at  L.  85. 

Persons  not  permanent  residents  in  the  staite 
are  prohibited  by  the  laws  of  Maryland  from 
selling,  offering  for  sale,  or  exposing  for  sale, 
within  a  certain  district  of  the  state,  any  goods 
whatever,  other  than  agricultural  products  and 
articles  manufactured  in  the  state,  either  bj 
card,  sample,  or  other  specimen,  or  by  written 
or  printedT  trade  list  or  catalogue,  whether  such 
person  be  the  maker  or  manufacturer  or  not, 
without  first  obtaining  a  license  so  to  do.  U- 
censes  may  be  granted  by  the  proper  authori- 
ties of  the  state  for  that  purpose,  on  the  pety- 
ment  of  $300,  "to  run  one  ycmr  from  date.** 

Both  residents  and  non-residents  of  that  dis- 
trict are  also  forbidden  to  suffer  or  permit  any 
person,  not  a  permanent  resident  of  the  state, 
and  not  in  their  regular  employment  or  service, 
to  sdl  any  goods  in  that  way  under  thdr  name 
or  the  name  of  their  firm,  or  at  their  store, 
warehouse,  or  place  of  business. 
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Offenders  a|[a!n8i  efUier  of  those  prohibitions  | 
tre  made  liable  to  indictment,  and,  upon  con- 
viction, may  be  fined  not  less  tlian  $400  nor 
more  than  $600  for  each  offense.  Sess.  Acts, 
1868,  p.  786. 

Ward,  the  defendant,  is  a  citizen  of  New 
Jersey,  and  not  a  permanent  resident  of  Mary- 
hmd,  and  the  record  shows  that  he,  on  the  day 
tlierein  named,  at  a  place  within  the-  prohibited 
district,  sold  to  the  persons  therein  named,  "by 
specimen,  to  wit,  by  sample/'  certain  goods 
other  than  agricultural  products  or  articles 
manufactured  in  the  state,  without  first  obtain- 
ing a  license  so  to  do,  and  that  he  was  indicted 
for  those  acts  in  the  proper  criminal  court,  and 
was  arrai^ed  therein  and  pleaded  not  guilty 
to  the  indictment.  Apart  from  the  plea  of  not 
425*]  guilty  is  the  further  statement  *in  the 
record,  that  the  defendant  "puts  himself  upon 
the  judgment  of  the  court  here,  according  to 
the  act  of  assembly  in  such  cases  made  and 
provided,"  and  that  the  attorney  for  the  state 
doth  the  like. 

All  matters  of  fact  having  been  agreed,  the 
parties  submitted  the  case  to  the  court,  to  the 
end  that  the  judgment  of  the  court  might  be 
obtained,  whether  the  statute  of  the  state  was 
or  was  not  constitutional  and  valid.  Judgment 
was  rendered  for  the  state,  and  Xhe  criminal 
court  sentenced  the  defendant  to  pay  a  fine  of 
four  hundred  dollars  and  costs,  and  the  court 
below,  upon  appeal,  affirmed  the  judgment. 

Adjudged  constitutional,  as  the  state  law 
was  by  that  decision,  the  defendant,  as  he  had 
a  right  to  do,  sued  out  a  writ  of  error  and  re- 
moved the  record  into  this  court  for  re-exam- 
ination. 

Congress  possesses  the  power  to  regulate 
eommeroe  among  the  several  states  as  well  as 
bommeree  with  foreign  nations,  and  the  Con- 
stitution also  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states,  and 
the  defendant  contends  that  the  statute  of  the 
state  under  consideration,  in  its  (>racUcal  oper- 
ation, is  repugnant  to  both  of  those  provisions 
of  the  Constitution,  as  it  either  works  a  com- 
plete prohibition  of  all  commerce  from  the 
other  states  in  goods  to  be  sold  by  sample 
within  the  limits  of  the  described  district,  or 
at  least  creates  an  unjust  and  onerous  discrim- 
ination in  favor  of  the  citizens  of  the  state  en- 
acting the  statute,  in  respect  to  an  extensive 
and  otherwise  lucrative  branch  of  inter-state 
commerce,  by  securing  to  the  citizens  of  that 
state,  if  not  the  exclusive  control  of  the  mar- 
ket, very  important  special  privileices  and  im- 
munities bj  exemption  from  burdensome  re- 
quirements, and  onerous  exactions  imposed 
upon  the  citizens  of  the  other  states  desiroun 
of  engaging  in  the  same  mercantile  pursuits 
in  that  district. 

Attempt  is  made,  in  argument,  to  show  in 
behalf  of  the  state,  that  the  statute  in  question 
426*1  does  not  make  any  suc)k*discrimination 
ajpiinst  the  citizens  of  the  other  states,  rs  \h 
supposed  by  the  defendant ;  that  the  citizens  of 
the  state  are  in  fact  subjected  to  substantially 
the  same  requirements  and  exactions  as  are 
imposed  upon  the  citizens  of  other  states,  but 
it  is  too  dear  for  argument,  in  a  judicial  opin- 
ion, thnt  the  articles  of  the  Code  referred  to  as 
establishing  that  theory  do  not  support  the 
propogition^  nor  do  they  give  it  any  counte- 
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nance  whatever.  Those  enactments  forbid 
dent  traders,  other  than  the  grower,  maker  or 
manufacturer^  to  barter  or  sell  any  goods  or 
chattels  without  first  obtaining  a  license  in 
the  manner  therein  prescribed,  and  they  also 
point  out  the  steps  to  be  taken  by  the  appli- 
cant to  obtain  it,  and  what  he  must  state  in 
his  application  for  that  purpose. 

Small  traders,  whose  stock  generally  kept  oo 
hand  at  the  principal  season  of  sales  does  not 
exceed  one  thousand  dollars,  and  are  not  en- 
gaged in  selling  spirituous  or  fermented  liquors, 
are  required  to  pay  for  the  license  the  sum  of 
twelve  dollars.  If  more  than  one  thousand  dol- 
lars, and  not  more  than  fifteen  hundred  dol 
lars,  they  are  required  to  pay  the  sum  of  fif- 
teen dollars,  and  so  on  through  ten  other  gra- 
dations, the  last  of  whidi  requires  the  applicant 
to  pay  the  sum  of  one  hundred  and  fifty  dol- 
lars, where  his  stodc  generally  kept  on*  hand 
at  the  principal  season  of  sale  exceeds  forty 
thousand  dollars,  which  is  the  largest  exaction 
made  of  any  resident  trader,  not  engaged  in 
the  sale  of  spirituous  or  fermented  Iiauors. 
Compare  one  set  of  the  regulations  with  the 
other,  and  comment  is  unnecessary,  as  the  com- 
parison shows  to  a  demonstrstion  that  the 
statute  in  question  does  discriminate  in  favor 
of  the  citizens  of  the  state,  and  that  the  op- 
posite theory  finds  no  support  from  the  articles 
of  the  Code  which  forbid  resident  traders  from 
bartering  or  selling  goods  or  chattels  without 
first  obUdnin^  a  license  for  that  purpose,  as 
therein  prescribed. 

State  power  to  lay  and  collect  taxes  may 
reach  every  subject  over  which  the  unrestricted 
power  of  the  state  extends,  but  the  states  can- 
not, without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports  except 
what  may  be  absolutely  necessary  for  execut- 
ing their  inspection  *laws;nor  can  they.  [*487 
without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  as  they  are  expressly  prohibited 
from  so  doing  by  the  Constitution. 

Implied  prohibitions  restricting  the  power  of 
the  states  to  lay  and  collect  taxes  also  exist, 
which  are  as  effectual  to  that  end  as  those 
which  are  express.  Undoubtedly,  the  states 
may  tax  every  subject  of  valued  within  the 
sovereignty  of  the  state,  belonging  to  the  citi- 
zens as  mere  private  property,  but  the  power 
of  taxation  does  not  extend  to  the  instruments 
of  the  Federal  government,  nor  to  the  constitu- 
tional means  employed  by  C^ncrrens  to  cflrrv 
into  execution  the  powers  conferred  in  the  Fed- 
eral Constitution.  McCulJoch  v.  Maryland,  4 
Wheat.  424. 

Power  to  tax  for  state  purposes  is  as  nuich 
an  exclusive  power  in  the  states  as  the  power 
to  lay  and  collect  taxes  to  p«iy  the  r'oht*  t^^ri 
provide  for  the  common  defense  and  general 
welfare  of  the  United  States  is  an  exclusive 
power  in  Conprress.  Both  nre  subject,  however, 
to  certain  prohibitions  and  restrictions,  but  in 
all  other  respects  they  are  supreme  powers  pos- 
sessed hv  each  government  entirely  independ- 
ent of  the  other.  Congress  may  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the 
debts  and  to  provide  for  the  common  defense 
and  general  welfare,  but  direct  taxation  must 
be  apportioned  among  the  several  states  accord- 
ing to  their  respective  nupbers,  and  all  duties, 
imposts  and  excises  must  be  uniform. 

Articles  exported  from  any  state  cannot  be 
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subjected  to  any  tax  or  duty,  nor  is  it  com- 
petent for  Congress  to  tax  the  salaries  of  the 
judges  of  the  state  courts,  as  the  exercise  of 
such  a  power  is  repugnant  u>  the  admitted 
right  of  the  states  to  create  courts,  appoint 
judges  and  provide  for  their  compensation. 
Subject  to  these  prohibitions  and  restrictions, 
and  others  of  a  like  character^  the  power  of 
Congress  to  lay  and  collect  taxes,  duties, 
fanposts  and  excises,  to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general  wel- 
fBje,  is  without  limitation,  but  the  powers 
granted  to  Congress  are  not  in  every  case  ex- 
488*]  elusive  of  similar  powers  *existing  in 
the  states,  unless  where  the  Constitution  has 
so  provided,  or  where  the  nature  of  the  power 
granted,  or  the  terms  in  which  the  grant  is 
made,  are  of  character  to  show  that  the  state 
legislation  upon  the  subject  would  be  repugnant 
to  the  federal  grant,  or  that  the  framers  of  the 
Constitution  intended  that  the  power  should 
be  exclusively  exercised  by  Congress. 

Outside  of  the  prohibitions,  express  and  im- 
plied, contained  m  the  Federal  Constitution, 
the  power  of  the  states  to  tax  for  the  support 
of  their  own  ^ovemmei\{b  is  co-extensive  with 
the  subjects  within  their  unrestricted  sovereign 
power,  which  shows  conclusively  that  the  power 
to  tax  may  be  exercised  at  the  same  time  and 
upon  the  same  subjects  of  private  property  by 
the  United  States  and  by  the  states  without 
inconsistency  or  repugnancy.  Such  a  power 
exists  in  the  United  SUtes  by  virtue  of  an  ex- 
press grant  for  the  purpose;  among  other 
things,  of  paying  the  debts  and  providing  for 
the  common  defense  and  general  welfare;  and 
it  exists  in  the  states  for  the  support  of  their 
own  governments,  because  they  possessed  the 
power  without  restriction  before  the  Federal 
Constitution  was  adopted,  and  still  retain  it, 
except  so  far  as  the  right  is  prohibited  or  re- 
stricted by  that  instrument.  Oibhons  v.  Ogden, 
9  Wheat.  199;  Nathan  ▼.  Louisiana,  8  How. 
82. 

Possessing,  as  the  states  do,  the  power  to  tax 
for  the  support  of  their  own  governments,  it 
follows  that  they  may  enact  reasonable  regula- 
tions to  provide  for  the  collection  of  the  toxes 
levied  for  that  purpose,  not  inconsistent  with 
the  power  of  Congress  to  regulate  commerce, 
nor  repugnant  to  the  laws  passed  by  Congress 
upon  the  same  subject.  Reasonable  resfulations 
for  the  collection  of  such  taxes  may  be  passed 
by  the  states  whether  the  property  taxed  be- 
longs to  residents  or  non-residents ;  and,  in  the 
absence  of  any  congressional  legislation  upon 
the  same  subject,  no  doubt  is  entertained  tnat 
such  regulations,  if  not  in  any  way  discrimi- 
nating against  the  citizens  of  oth'er  states,  may 
be  upheld  as  valid;  but  very  grave  doubts  are 
489*1  entertained  whether  the  'statute  in 
question  does  not  embrace  elements  of  regula- 
tion not  warranted  by  the  Constitution  even, 
If  it  be  admitted  that  the  subject  is  left  wholly 
untouched  by  anv  act  of  Congress. 

Excise  taxes  levied  by  a  state  upon  com- 
modities not  produced  to  any  considerable  ex- 
tent by  the  citizens  of  the  state  mkj,  perhaps, 
be  so  excessive  and  unjust  in  respect  to  the 
citizens  of  the  other  states  as  to  violate  that 
provision  of  the  Constitution,  even  though 
Congress  has  net  legislated  upon  that  precise 
subject;  but  it  is  not  necessary  to  decide  any 
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of  those  questions  in  the  case  before  the  court, 
as  the  court  is  unhesitatingly  of  the  opinion 
that  the  statute  in  question  is  repugnant  to 
the  2d  section  of  the  4th  article  of  the  Con- 
stitution, which  provides  that  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states. 
Woodruff  V.  ParKam,  8  Wall.  139,  19  L.  ed. 
387;  Hvnaon  v.  Lott,  8  Wall.  151,  19  L.  ed.  388. 

Taxes,  it  is  conceded  in  those  cases,  may  be 
imposed  by  a  state  on  all  sales  made  within 
the  state,  whether  the  goods  sold  were  the  pro- 
duce of  the  state  imposing  the  tax,  or  of  some 
other  state,  provided  the  tax  imposed  is  uni- 
form;  but  the  court  at  the  same  time  decides 
in  both  oases  that  a  tax  discriminating  against 
the  commodities  of  the  citizens  of  the  other 
states  of  the  Union  would  be  inconsistent  with 
the  provisions  of  the  Federal  Constitution,  and 
that  the  law  imposing  such  a  tax  would  be  un- 
constitutional and  invalid.  Such  an  exaction, 
called  by  what  name  it  may  be,  is  a  tax  upon 
the  goods  or  commodities  sold,  as  the  seller 
must  add  to  the  price  to  compensate  for  the 
sum  charged  for  the  license,  which  must  be 
paid  by  the  consumer  or  by  the  seller  himself; 
and  in  either  event  the  amount  charged  is 
equivalent  to  a  direct  tax  upon  the  goods  or 
commodities.  Brown  v.  Maryland^  12  Wheat. 
444;  People  v.  Maring,  3  Keyes,  374. 

Imposed  as  the  exaction  is  upon  persons  not 
permanent  residents  in  the  state,  it  is  not  pos- 
sible to  deny  that  the  tax  is  discriminating 
with  any  hope  that  tne  proposition  could  be 
sustained  bv  the  court.  Few  cases  have  arisen 
in  which  *this  court  has  found  it  neoes-  [*430 
sary  to  apply  the  guaranty  ordained  in  the 
clause  of  tne  Constitution  under  consideration. 
Conner  v.  Elliott,  18  How.  503,  15  L.  ed.  497. 

Attempt  will  not  be  made  to  define  the  words 
"privileges  and  immunities,"  or  to  specify  the 
n^ts  which  they  are  intended  to  secure  and 

Srotect,  beyond  what  may  be  necessary  to  the 
ecision  of  the  case  before  the  court.  Beyond 
doubt  those  words  are  words  of  very  compre- 
hensive  meaning,  but  it  will  be  sufficient  to  say 
that  the  clause  plainly  and  unmistakably  se- 
cures and  protects  the  right  of  a  citizen  of 
one  state  to  pass  into  any  other  state  of  the 
Union  for  the  purpose  of  engaging  in  lawful 
commerce,  trade  or  business,  without  molesta- 
tion; to  acquire  personal  property;  to  take  and 
hold  real  estate;  to  maintain  actions  in  ttte 
courts  of  the  state ;  and  to  be  exempt  from  any 
higher  taxes  or  excises  than  are  impoeed  by 
the  state  upon  its  own  citizens.  Coolcy,  Const. 
Lim.  16;  Broum  v.  Maryland,  12  Wheat.  449. 

Comprehensive  as  the  power  of  the  states  is 
to  lay  and  collect  taxes  and  excises,  it  is,  never- 
theless, clear,  in  the  judgment  of  the  court, 
that  the  power  cannot  be  exercised  to  any  ex- 
tent in  a  manner  forbidden  by  the  Constitu- 
tion; and,  inasmuch  as  the  Constitution  pro- 
vides that  the  citizens  of  each  state  shall  be 
entitled  to  all  •privileges  and  immunities  of 
citizens  in  tlie  several  states,  it  folloiirs  that 
the  defendant  might  lawfully  sell*  or  offer  or 
expose  for  sale,  within  the  district  described 
in  t^  indictment,  any  goods  which  the  perma- 
nent residents  of  the  stote  might  sell,  or  offer 
or  expose,  for  sale  in  that  district,  without  be- 
ing subjected  to  any  higher  tax  or  excise  than 
th^t  enacted  by  law  of  such  permanent  resi- 
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dents.  State  ▼.  yorth,  27  Mo.  467 ;  Fire  Dtp. 
V.  Vf  right,  3  E.  D.  Smith,  478;  Paul  v.  Yir- 
ginia,  8  Wall.  177,  19  L.  ed.  359. 

Grant  that  the  states  may  impose  discrimi- 
nating taxes  against  the  citizens  of  other  states, 
nnd  it  will  soon  be  found  that  the  power  con- 
iferred  upon  Congress  to  regulate  inter-state 
commerce  is  of  no  value,  as  the  unrestricted 
431*]  power  of  *the  states  to  tax  will  prove  to 
he  more  efficacious  to  promote  inequality  than 
any  re^nilntions  which  Congress  can  pass  to  pre- 
serve the  equality  of  right  contemplated  by  the 
Constitution  among  the  citizens  of  the  several 
states.  Excise  taxes,  it  is  everywhere  con- 
ceded, may  be  imposed  by  the  states,  if  not  in 
any  sense  discriminating;  but  it  should  not  be 
forgotten  that  the  people  of  the  several  states 
live  under  one  common  Constitution,  which  was 
ordained  to  establish  justice,  and  which,  with 
the  laws  of  Congress,  knd  the  treaties  made  by 
the  proper  authority,  is  the  supreme  law^  of  the 
land;  and  that  that  supreme  law  requires 
equality  of  burden,  and  forbids  discrimination 
in  state  taxation  when  the  power  is  applied  to 
the  citizens  of  the  other  states.  Inequality  of 
burden,  as  well  as  the  want  of  uniformity  in 
commercial  .regulations,  was  one  of  the  griev- 
ances of  the  citizens  under  the  Confederation; 
and  the  new  Constitutioii  was  adopted,  among 
other  things,  to  remedy  those  defects  in  the 
prior  system. 

Evidence  to  show  that  the  framers  of  the 
Constitution  intended  to  remove  those  great 
evils  in  the  government  is  found  in  every  one 
of  the  sections  of  the  Constitution  already  *re- 
ferred  to,  and  also  in  the  clause  which  provides 
that  no  preference  shall  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  plorts  of 
one  state  over  those  of  another,  showing  that 
Cbngress,  as  well  as  the  states,  is  forbidden  to 
make  any  discrimination  in  enacting  com- 
mercial or  revenue  regulati(ms.  Strong  sup- 
port to  the  same  view  is  also  derived  from  the 
succeeding  clause  in  the  same  section  of  the 
Constitution,  which  provides  that  vessels  bound 
to  or  from  a  state  shall  not  be  obliged  to  enter, 
dear  or  pay  duties  in  another. 

Important  as  these  provisions  have  been  sup- 
posed to  be,  still  it  is  clear  that  they  would  be- 
come comparatively  valueless  if  it  should  be 
held  that  each  state  possesses  the  power  in 
levying  taxes  for  the  support  of  its  own  gov- 
ernment to  discriminate  against  the  citizens  of 
every  other  state  of  the  Union. 

Much  consideration  was  given  to  those 
432*]  clauses  of  the  Constitution  *in  the 
PaMsenffer  Cases,  7  How.  400-414,  and  they 
were  there  regarded  as  limitations  upon  the 
power  of  Congress  to  regulate  Commerce,  and  as 
intended  to  secure  entire  commercial  equality, 
and  also  as  prohibitions  upon  the  states  to  de- 
stroy such  equality  by  any  legislation  prescrib- 
ing any  conditions  upon  which  vessels  bound 
from  one  state  to  another  shall  be  permitted  to 
enter  the  ports  of  another  state.  Congress,  said 
Mr.  Justice  Grier,  has  regulated  commerce  by 
willing  that  it  shall  be  free  and  it  is,  there- 
fore, not  left  to  the  discretion  of  each  state 
either  to  refuse  a  right  of  passage  through  her 
territory  or  to  exact  a  duty  for  permission  to 
exercise  such  a  privilege. 

Viewed  in  any  light  the  court  is  of  the  opin- 
ion that  the  statute  in  question  imposes  a  dis 
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criminating  tax  upon  all  persons  trading  in  the 
manner  described  in  the  district  mentioned  in 
the  indictment,  who  are  not  pernmnent  resi- 
dents in  the  state,  and  that  the  statute  is  re- 
pugnant to  the  Federal  Constitution,  and  in- 
valid for  that  reason. 

Judgment  reversed  and  the  cause  remanded, 
icith  directions  to  the  court  below  to  conform 
its  judgment  to  the  opinion  of  this  court. 

Mr.  Justice  Bradley: 

I  concur  in  the  opinion  of  the  court,  that  the 
act  of  the  legislature  of  Maryland,  complained 
of  in  this  case,  discriminates  in  favor  of  resi- 
dents and  against  non-residents  of  the  state 
and,  consequently,  is  in  violation  of  the  4th 
article  of  the  Constitution  of  the  United  States 
and,  therefore,  pro  tanto  void.  But  I  am  fur- 
ther of  opinion  that  the  act  is  in  violation  of  the 
conmierciaJ  clause  of  the  Constitution,  which 
confers  upon  Congress  the  power  to  regulate 
conmifrce  among  the  several  states;  and  it 
would  be  so,  although  it  imposed  upon  residents 
the  same  burden  for  selling  goods  by  sample  as 
is  imposed  on  nonresidents.  Such  a  law  would 
effectually  prevent  the  manufacturers  of  the 
manufacturing  states  from  selling  their  goods 
in  otlier  states  unless  they  established  com- 
mercial houses  therein,  or  sold  to  resident  mer- 
chants who  chose  to  send  them  orders.  It  is, 
in  fact,  a  *duty  upon  importation  from  [*433 
one  state  to  another,  under  the  name  of  a  tax. 
I  therefore  dissent  from  any  expression  in  the 
opinion  of  the  court  which  in  any  way  implies 
that  such  a  burden,  whether  in  the  shape  of  a 
tax  or  a  penalty,  if  made  equally  upon  residents 
and  non-residents,  would  be  constitutional. 


JAMPS  P.  THOMAS,  William  Evans,  and 
Morris  A.  Thomas,  Partners  under  the  Firm 
and  Style  of  Thomas,  Evans  &  Co.,  Plffs.  in 
Err., 

V, 

CITY  OF  RICHMOND. 

(See  8.  C.  12  Wall.  849-358.) 

Notes  issued  as  currency  by  corporation,  illegal 
— money  paid  foi^  them  not  recoverable — ultra 
vires-'pari  d€licto--lau}  of  state  in  rebellion 
invalid. 

The  Issue  of  notes  as  currency  by  the  common 
council  of  the  city  of  Richmond,  in  Apr.  1861,  was 
against  the  law  and  policy  of  Virginia. 

A  clause  In  the  city  charter  which  authorizes  the 
council  to  borrow  money  and  to  issue  bonds  or  cer- 
tificates of  the  city  therefor,  does  not  confer  the 
right  to  issue  notes  or  bills  as  currency. 

The  Issuing  of  bills  as  a  currency  by  such  corpo- 
ration being  contrary  to  positive  law,  and  ultra 
vire»,  no  recovery  can  he  had  against  the  city, 
either  on  the  bills  themselves  or  for  the  money  paid 
to  the  city  for  such  bills. 

The  cases  in  which  parties  are  <fi  part  delicto 
considered. 

I^ws  which  authorised  and  required  the  city  to 
redeem    these    bills,   passed    by   a   legislature    not 

Note. — Illegal  contracts,  what  are,  hino  far 
fraud  or  illegal  oonaideration  will  avoid  contract-^ 
see  note  to  Armstrong  v.  Toler,  6  L.  ed.  tJ.  8.  468. 

What  contracts  arc  void  as  against  public  policy 
or  <is  illegal.  Illejfal  consideration,  when  a  defense; 
agreement  not  to  bid;  for  lobby  services;  for  con- 
tingent fees;  to  prevent  competition — see  note  to 
Bartle  v.  Nutt,  7  L.  ed.  0.  8.  825. 

Whether  when  parties  are  in  pari  delicto  C9  par- 
ticepa    oriminis    equity   will   relieve — see    note    to 
Sample  v.  Barnes,  14  L.  ed.  U.  8.  330 ;  and  note  to 
J  Mobile  ft  O.  R.  Co.  v.  Dlsmukes,  17  L.  R.  A.  113. 
i9  468. 
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recognised  by  the  United  States,  and  In  aid  of  tbe 
KebelUon,  did  not  make  such  bills  Talid. 

[No.  22.] 

Argued  Oct.  25,  1871.   Decided  Deo.  11,  1871. 

IX  ERROR  to  the  Circuit  Cowrt  of  the  United 
States  for  the  District  of  Virginia. 

The  case  is  stated  by  the  court. 

Mr.  CoBWAy  RobmsoB,  for  pUintiffs  in 
error : 

The  city  of  Richmond  is,  by  its  charter,  a 
corporation  which  "may  contract  or  be  con- 
tracted with,"  and  generally  has  "all  the  rights, 
franchises,  capacities  and  powers  appertaining 
to  municipal  corporations." 

Jones  y.  Richmond,  18  Gratt.  623;  act,  Mar. 
30,  1852,  p.  262,  i  23;  act  Mar.  18,  1861,  p. 
154,  §  4. 

Under  these  powers  it  is  clear  the  city  might 
receive  the  amount  now  in  <|uestion  from  those 
who  would  lend  or  advance  it,  and  might  agree 
to  refund  it. 

The  amount  now  in  question  has  been  actu- 
ally received  by  the  defendants,  in  money  or  its 
equivalent. 

Tliis  money  the  city  is  under  an  obligation 
to  refund,  and  there  is  a  right  of  action  for  it, 
AS  money  lent  or  money  received. 

Hamilton  v.  MeCoun,  2  Hall  (N.  Y.)  p.  522 
of  Ist,  p.  560  of  2d  ed. ;  Cattg  y.  Phdlen,  2  How. 
376;  I^aah  v.  Totcne,  5  Wall.  702,  18  L.  ed.  530; 
Meroh.  Bk.  r.  State  Bk.  10  Wall.  644,  19  L.  ed. 
1018. 

Even  if  it  could  avail  in  defense  to  show  that 
what  was  so  received  was  used  by  the  defend- 
ant for  improper  purposes,  yet  this  does  not  ap- 
pear as  a  fact  found. 

The  demand  against  the  defendant  for  money 
advanced  to  and  received  by  it,  is  not  affected 
l^  the  use  which  defendant  made  of  that  money. 

Hodgson  v.  Temple,  5  Taunt.  181 ;  Cheney  y. 
Duke,  10  Gill  ft  J.  25;  Kreiss  v.  Seligman,  8 
Barb.  449;  Dater  y.  Earl,  3  Gray,  482;  Traoy 
y.  Talmage,  14  N.  Y.  169. 

When  the  money  was  advanced  Mid  received, 
the  plaintiffs  did  not  know  what  use  would  be 
made  of  it,  nor  did  this  appear  from  the  ordi- 
nances, even  if  they  had  been  looked  to.  If 
there  be  doubt  about  the  plaintiffs'  knowledge, 
the  court  must  give  them  the  benefit  of  this 
doubt,  and  presume  that  they  did  not  intend  to 
violate  the  law. 

Fee  v.  Oimegal,  19  La.  Ann.  263;  Steele  y. 
Curie,  4  Dana,  389;  Tenant  v.  Elliott,  1  Bos.  ft 
P.  3;  Farmer  v.  Hussell,  1  Bos.  ft  P.  298;  Arm- 
strong y.  Toler,  11  Wheat.  273;  Barker  v.  Par- 
ker, 23  Ark.  395;  Bousfield  v.  Wilson,  16  Mees. 
ft  W.  188;  Sharp  v.  Taylor,  2  Phil.  818;  Me- 
BUnr  y.  Qihhes,  17  How.  236,  15  L.  ed.  134; 
Brooks  y.  Martin,  2  Wall.  81,  17  L.  ed.  735; 
Berkshire  v.  Evans,  4  Leigh,  223;  Bone  y.  Ek- 
less,  5  H.  ft  N.  (Exch.)  927. 

Whether  the  notes  be  valid  or  void,  the  hold- 
ers may  recover  on  the  money  count. 

4  Rob.  Pr.,  chap.  87,  p.  547,  et  seq.;  Barjeau 
▼.  Walmsley,  2  Str.  1249;  Robinson  v.  Bland,  2 
Burr.  1081 ;  Sutton  v.  Toomer,  7  Bam.  ft  C.  416 ; 
Insurance  Co.  y.  Scott,  19  Johns.  6;  Insurance 
Co.  y.  Kipp,  8  Cow.  24,  3  Wend.  302,  14  N.  Y. 
189. 

Whatever  may  be  the  structure  of  the  statute 
of  Vii^nia  of  Mtfrdi  3,  1854,  in  respect  to  pro- 
liibltion  and  penalty  or  penalty  alone,  it  is  not 
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to  be  taken  for  granted  that  the  legislature 
meant  that  contracts  in  contravention  of  it 
were  to  be  void  in  the  sense  that  they  were  not 
to  be  enforced  in  a  court  of  justice. 

Harris  v.  Runnels,  12  How.  84;  Sortwell  v. 
fiughes.  1  Curt.  247;  Wilson  v.  Spencer^  1 
Rand.  99;  Snyder  v.  Dailey,  1  Rand.  101;  Berk- 
shire  v.  Evans,  4  Leigh,  223. 

Since  Eit  parte  Buhner,  13  Yes.  316,  it  has 
become  settled  that  two  parties  may  concur  in 
an  illegal  act  without  being  deemed  to  be  m 
pari  delioto. 

Oshome  v.  WilUan^,  18  Yes.  382;  Catts  r, 
Phalen,  2  How.  376. 

Unless  the  parties  are  in  pari  delicto,  as  well 
as  particeps  criminis,  the  courts,  although  the 
contract  be  illegal,  will  afford  relief,  when 
equity  requires  it,  to  the  more  innocent  party. 
5  Rob.  Prac,  chap.  52,  §  2,  p.  534,  and  cases 
there  cited,  especially  Tracy  v.  Talmage,  14  N. 
Y.  181. 

Courts  avoid  making  such  decisions  as  would 
secure  to  the  defendant  the  fruits  of  an  ille^l 
transaction,  and  would  operate  as  a  temptation 
to  corporations  to  violate  the  statute  by  taking 
advantage  of  the  unwary,  and  of  those  who 
may  have  no  actual  knowledge  of  the  existence 
of  the  prohibition  of  the  statute,  and  who  maj 
deal  with  a  corporation  without  any  suspicion 
of  the  illegality  of  the  transaction  oh  his  parU 

White  y.  BafUc,  22  Pick.  188,  14  N.  Y.  186. 

The  act  of  March  3,  1854,  is  repealed  by  that 
of  March  19,  1862,  so  far  as  in  conflict  there- 
with; and  by  the  latter  there  is  a  release  of  for- 
feitures and  penalties  incurred  before  its  pas- 
sage. 

Mesers.  R.  T.  Daniels  and  Jobm  A.  Mere* 
dithf  for  defendants  in  error: 

The  defense  is  that  these  notes  are  void  be- 
cause issued  in  violation  of: 

T.  The  charter  of  tbe  city. 

II.  The  general  laws  of  the  state. 

ni.  The  laws  of  the  United  States. 

lY.  The  Constitution  of  the  state  of  Yirginia. 

I.  Under  the  charter  of  the  city. 

The  rule  for  the  interpretation  of  charters, 
municipal  and  private  is,  that  they  shall  be 
construed  strictly.  Corporations  are  to  be  eon- 
sidered  aa  having  only  such  powers  as  are 
specifically  granted  by  die  act  of  inoorporaticna, 
or  as  are  necessary  for  carrying  into  effect  the 
powers  expressly  granted,  and  as  not  having 
any  others. 

2  Kent,  Com.,  298;  Grant,  Corp.,  7,  8;  IS 
Hayw.  71;  Dartmouth  OolL  y.  Woodufard,  4 
Wheat.  578;  Head  v.  Insurance  Co.  2  Cranch, 
127;  Bank  y.  Dandridge,  12  Wheat.  64;  Goszler 
V.  Georgetown,  6  Wheat.  593 ;  Thompson  v.  Ijee 
Co.  3  Wall.  330,  18  L.  ed.  178;  Frewin  y.  Lewia, 
4  Myl.  ft  Cr.  249. 

All  powers  not  expressly  granted  by  the  char- 
ter of  a  municipal  corporation,  or  neoessavy  ta 
carry  out  those  powers,  are  denied.  Hie  cor- 
poration can  take  nothing  by  mere  implication. 

Kyle  y.  Malin,  8  Ind.  34;  Hooper  v.  Emerjf, 
14  Me.  375;  E9  parte  Burnett,  30  Ala.  4^1; 
Lea/vewworih  y.  liorton,  I  Kan.  432;  Booth  ▼. 
Woodbury,  32  Conn.  118;  Alley  y.  Edgoomhe, 
53  Me.  446. 

Nor  is  it  the  case  of  a  negligent  or  careless 
exercise  of  a  granted  power,  by  which  an  inno- 
cent party  is  injured,  as  in  6e  Voss  v.  Rieh- 
mond,  18  Qratt.  338;  but  it  is  the  want  of 
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express  grant  of  such  power,  which  makes  the 
aot  ultra  vires.  Tht^re  is  no  power  in  the  char- 
ter of  the  city  of  Richmond  to  issue  such  notes 
and,  therefore,  the  contract  which  they  express 
upon  their  face  is  void. 

Nor  can  there  be  any  subsequent  p.ct  of  rati- 
fication by  the  council  that  can  impart  validity 
to  these  notes,  as  contracts  binding  on  the  city. 
If  the  act  be  one  which  the  corporation  has  no 
authority  to  perform,  no  subsequent  act  by  the 
eouncil  can  ratify  it,  because  the  act  of  ratifi- 
cation is  as  much  ultra  vires  as  the  original  act 
creating  the  oblisation.  Sedg.  Stat,  i  Const- 
Law.  &7;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  544;  Supervisors  v.  8ehenck,  5 
Wall.  772,  18  L.  ed.  556. 

II.  Under  the  general  laws  of  the  state. 
Code  of  Va.,  chap.  198,  §  16. 

It  is  a  principle  of  the  common  law,  that  an 
action  cannot  be  supported  upon  a  contract,  the 
consideration  of  which  is  illegal,  as  being 
against  either  the  positive  prohibitions  or  the 
policy  of  the  law,  and  the  courts  have  applied 
this  principle  to  prohibitions  flowing  from  stat- 
utes. Upon  principle,  there  can  be  no  distinc- 
tion between  the  cases.  The  only  sround  upon 
which  a  difference  can  be  supposed  to  exist  is 
that  when  the  legislature  prohibits  an  act  under 
a  penalty,  without  vacating  th^  contract  in 
tenns,  it  may  be  deemed  that  it  did  not  intend 
the  contract  should  be  void. 

But  the  argument,  however  specious,  has  not 
been  allowed  to  prevail  {Bartlett  v.  Vinor, 
Carth.  252)  ^'that  every  contract  made  for  or 
about  any  matter  or  thing,  will  be  prohibited 
or  made  unlawful  by  statute,  is  a  void  contract, 
thou^  the  statute  does  not  mention  that  it 
shall  be  so,  but  only  inflicts  a  penalty  oa  the 
offender,  because  the  penalty  implies  a  prohibi- 
tion, though  there  arc  no  prohibitory  words  in 
the  sUtute." 

In  HoUnan  v.  Johnson,  Cowp.  343,  the  Chief 
Justice  thus  states  the  law :  **The  principle  of 
public  policy  is  this :  'Ex  dolo  malo  non  oritur 
actio.*  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  immoral 
or  illegal  act.  If,  from  the  plaintiffs'  own  stat- 
ing or  otherwise,  the  cause  of  action  appears  to 
aiise  em  turpi  causa,  or  the  transgression  of  a 

C'tive  law  of  tiiis  country,  then  the  court  says 
las  no  right  to  be  assisted."  This  principle 
is  sustained  by  the  following  authorities: 

Pow.  Cont.,  196;  Ribhans  v.  Crickett,  I  Bos. 
&  P.  264;  Lighifoot  v.  Tetiant,  1  Bos.  &  P.  562; 
Parkin  v.  Dick,  11  East,  502;  Langton  v. 
Hughes,  1  Maule  ft  8.  596;  Auhert  ▼.  MasfC,  2 
Bos.  ft  P.  373;  Cannan  v.  Bryce,  3  Bam.  ft  Aid. 
179. 

The  same  principle  has  been  recognized  in 
Virginia.     Mtddleton  v.  Arnolds,  13  Gratt.  489. 

iSid  this  ooiirt  has  affirmed  the  same  prin- 
ciple. 

MitcheU  v.  Smith,  4  Dall.  269;  Maybin  v. 
Coulon,  4  Dan.  298;  Bank  v.  Owens,  2  Pet.  527 ; 
Bannag  v.  Bve,  3  Cranch,  242;  Armstrong  v. 
Toler,  11  Whea^  258;  Marshall  v.  RaHroad  Co, 
16  How.  334;  Mayer  v.  White,  24  How.  317, 
16  L  ed.  657. 

If  the  court  shall  declare  these  notes  void, 
the  holders  of  them  cannot  complain.  If  they 
suffer  loss,  it  is  due  to  their  own  neglect. 
Every  person  dealing  in  these  notes  is  charffe- 
able  with  a  knowledge  of  the  charter  of  the  city 
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under  which  they  were  issued,  and  as  the  coun- 
cil was  actinff  under  delegated  authority,  the 
holder  must  snow  that  the  authority  existed. 

Royal  British  Bk.  v.  Turquand',  5  £1.  ft  Bl. 
248;  Smith  v.  Hull  Class  Co.  73  Eng.  C.  L. 
^26;  Ridley  v.  Ply.  Grind,  d  Baking  Co.  2 
Exch.  711;  Ernest  v.  yicholls,  G  H.  of  L.  Cas. 
401;  Knox  Co.  v.  Aspinicall,  21  How.  539,  16 
L.  ed.  208. 

But  it  is  insisted  that  these  notes  were  ren- 
dered valid  by  subsequent  legislation ;  that  there 
was  a  subsequent  act  of  the  legislature  which 
gave  them  the  force  and  obligation  of  contracts. 

In  answer  to  this  proposition  I  shall  insist: 

1.  That  no  legislature  can.  by  a  subsequent 
statute,  render  valid  a  contract  made  by  a  cor- 
poration, which,  at  the  time  it  was  entered  into, 
the  corporation  had  no  power  to  make. 

2.  Tnat  the  act  of  the  legislat^ire,  relied  on 
for  this  purpose,  does  not  attempt  to  give  valid- 
ity to  the  notes  already  issued;  but  merely 
provides,  under  certain  penalties,  for  the  re- 
aemption  of  the  notes  tnat  have  been  issued 
before  the  passage  of  the  act,  and  confers  au- 
thority to  issue  a  certain  class  of  notes  in  the 
future. 

3.  That  the  legislature,  which  passed  this  act 
was  not  the  ri^itful  legislature  of  the  state 
and,  therefore,  had  no  authority  to  pass  such 
an  act. 

Cassar  Griffin  Case,  8  Am.  Law  Reg.  (N.  S.), 
358;  Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227. 

III.  These  notes  are  void  under  the  laws  of 
the  United  States.  They  were  issued  in  aid 
of  the  Rebellion  and  to  overthrow  the  laws  of 
the  United  States,  and  if  such  was  the  object 
thg^are  void. 

iV.  Under  the  Constitution  of  the  state  of 
Virginia.  The  Constitution  of  the  state  de- 
clares these  notes  invalid,  and  forbids  their  pay- 
ment.   Sec  10,  art.  10,  of  the  Const. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  assumpsit,  brought  by 
the  plaintiffs  below,  who  are  the  plaintiffs  in 
error,  against  the  city  of  Richmond,  to  recover 
the  amount  of  842  two-dollar  notes  and  418  one- 
dollar  notes,  issued  by  the  city  council  in  April, 
1861.  The  declaration  contained  a  special 
count  on  the  notes  and  the  common  money 
count.  The  defendants  pleaded  the  seneral 
issue  and  the  statute  of  limitations.  A  jury 
beins  waived,  the  case  was  tried  by  the  court, 
whioi  found: 

(1)  That  the  notes  were  void  when  they 
were  issued,  because  they  were  issued  to  circu- 
late as  currency,  in  violation  of  the  law  and 
policy  of  the  state  of  Virginia;  and  (2)  that 
the  said  notes  were  not  made  valid  or  recover- 
able by  the  acts  of  the  19tli  of  March,  1862, 
and  29th  March,  1862,  or  either  of  them,  be- 
cause the  said  acts  were  passed  by  a  legislature 
not  recognized  by  the  United  States,  and  in  aid 
of  the  Rebellion.  The  court,  accordingly,  gave 
judnnent  for  the  defendant. 

^First,  the  court  finds  as  a  fact  that  [*853 
the  not^  upon  which  i.hc  present  action  is 
brought  were  issued  to  circulate  as  currency; 
and,  as  matter  of  law,  that  this  was  in  violation 
of  the  law  and  policy  of  Virginia,  and  that, 
therefore,  the  nc^es  were  void. 

The  first  question  is  whether  the  issue  of 
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notes  as  currency  by  the  common  council  of  the 
city  of  Richmond,  in  April,  1861,  was  against 
the  law  and  j)olicy  of  Virginia.  The  issue  of 
notes  as  a  common  currency,  or  circulating 
medium,  is  guarded  with  much  jealousy  by  all 
{rovernnients  as  touching  one  ot  ita  most  valu- 
able prerogatives,  and  as  deeply  affecting  the 
ccmnion  good  of  the  people.  Almost  every 
bUite  ha3  etringent  laws  on  the  subject,  and  it 
may  bo  said  to  be  against  the  public  policy  of 
the  country  to  allow  individuals  or  corpora- 
tions to  exercise  this  prerogative  without  ex- 
press lc";islative  sanction.  The  state  of  Vir- 
ginia, like  all  the  other  states,  had  a  law  of 
this  kind  in  operation  at  the  time  the  notes  in 
question  were  issued. 

Bv  that  law,  §  15,  "all  members  of  any  asso- 
ciation or  company,  that  shall  trade  or  deal 
as  a  bank,  or  carry  on  banking,  without  author- 
ity of  law,  and  their  officers  and  agents  tliereiii, 
shall  be  confined  in  jail  not  more  than  six 
months,  nnd  fined  not  less  than  $100,  nor  more 
than  $500."  By  §  16,  "every  free  person"  (and 
"person"  includes  "corporation")  "who,  with 
intent  to  create  a  circulating  medium,  shall 
issue  without  authority  of  law,  any  note  or 
<ither  security,  purporting  that  money  or  other 
thing  of  value  is  payable  by,  or  on  behalf  of. 
such  person,  and  ever}'  officer  and  agent  of 
such  person  therein,  shall  be  confined  in  jail." 
etc.  By  §  17,  "If  a  free  person  pass  or  receive 
in  payment  any  note  or  security,  issued  in  vio- 
lation of  either  of  the  two  preceding  sections, 
he  shill  be  fined  not  lesn  than  $20  nor  more 
than  $100."  By  $  19,  where  a  note  of  a  less 
denomination  tlian  $.5  is  offered  or  issued  as 
monev,  whether  by  a  bank^,  corporation,  or  by 
individuals,  they  shall  pay  a  fine  of  $10. 

The  issue  of  the  notes  in  question  was  clearly 
In  violation  of  this  law;  and  it  will  be  per- 
ceived that  the  17th  section  makes  the  receipt 
of  such  notes  in  payment,  as  well  as  the  issue 
and  passing  of  them,  a  penal  offense. 

But  the  charter  of  the  city  of  Richmond  has 
been  referred  to  for  the  purpose  of  showing  that 
the  common  council  had  power  to  issue  such 
notes.  One  of  the  jjrants  of  power  relied  on  is 
that  the  city  is  made  a  corporation  with  power 
to  contract  and  be  contracted  with,  and  gener- 
ally with  "all  the  rights,  franchises,  capacities, 
and  powers  appertaining  to  municipal  corpora- 
tions." In  a  community  in  which  it  is  against 
public  policy,  as  well  as  express  law,  for  any 
person  or  body  corporate  to  issue  small  bills  to 
circulate  as  currency,  it  is  certainly  not  one  of 
the  implied  powers  of  a  municipal  corporation 
to  issue  such  bills.  Such  a  corporation  ''can 
exercise  no  power  which  is  not,  in  express 
terms,  or  by  fair  implication,  conferred  upon 
it."  Thompson  ▼.  Lee  Co.  8  Wall.  330,  18  L.  ed. 
354*]  178.  Another  clause  *of  the  charter  to 
which  reference  has  been  made  authorizes  the 
council  to  borrow  money  and  to  issue  the  bonds 
or  certificates  of  the  ^city  therefor.  But  this 
cannot  be  seriously  urged  as  conferring  the 
right  to  issue  such  bills  as  those  now  in  suit. 
Such  city  securities  as  those  authorized  by  the 
charter  are  totally  different  from  bills  issued 
and  used  as  a  currency  or  circulating  medium. 
The  distinction  is  well  understood  and  recog- 
nized by  the  whole  community.  A  power  to  ex- 
ecute and  issue  the  one  class  caimot,  without 
doing  violence  to  language,  be  deemed  to  include 
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power  to  issue  the  other.  We  do  not  hesitate 
to  say,  therefore,  that  the  common  council  of 
Richmond  had  no  power  or  authority  to  issue 
Huch  paper,  and  that  they  could  not  bind  the 
city  thereby. 

It  is  contended,  however,  that  although  the 
notes  themselves  should  be  deemed  void,  yet 
the  city  received  the  money  therefor  and  ought 
not,  in  conscience,  to  retain  it;  and,  therefore, 
that  the  action  can  be  maintained  on  the  count 
for  money  had  and  received. 

If  the  defendant  were  a  banking  or  other 
private  corporation,  and  had  issued  notes  con- 
trary to  law,  and  had  incurred  penalties  there- 
for, no  penalty  being  imposed  upon  the  receiver 
or  holder  of  the  notes,  tnis  argument  might  be 
sound.  In  the  case  of  Oneida  Bank  v.  Ontario 
Bank,  21  N.  Y.  496,  in  which  the  defendant  had 
issued  post  notes  contrary  to  a  statute  of  \ew 
Vork,  it  was  held  that  the  holder  could  recover 
the  money  advanced  therefor.  "The  argument 
for  the  defendant  against  this  position,"  says 
Chief  Justice  Comstock,  "rests  wholly  on  the 
idea  that  Perry,  in  receiving  the  post-dated 
drafts,  was  as  much  a  public  offender  as  the 
bank  or  its  officers  issuinsr  them.  .  .  .  But 
such  were  not  the  relations  of  the  parties. 
.  .  .  Whatever  there  was  of  guilt,  in  the  issu- 
ing of  the  drafts,  it  was  the  creature  of  the  stat- 
ute. ...  By  that  authority,  and  that  alone, 
the  bank  is  prohibited  from  issuing,  but  not  the 
dealer  from  receiving;  and  the  punishment  is 
denounced  only  against  the  individual  banker, 
*or  the  officers,  agents,  and  members  of  [*355 
the  association.  ...  If  the  issuing  of  the 
drafts  was  prohibited,  and  if  they  were  also 
void,  Perry,  nevertheless,  had  a  right  to  de- 
mand and  recover  the  sums  of  money  which  he 
actually  loaned  to  the  defendant."  This  is  in 
accordance  with  the  general  principles  of  law 
on  this  subject.  LfOrd  Mansfield,  in  Smith  v. 
Bromley,  2  Doug.  696,  note,  as  long  ago  as  1760, 
laid  down  the  doctrine,  which  has  ever  since 
been  followed,  in  these  words:  "If  the  act  be 
in  itself  immoral,  or  a  violation  of  the  general 
laws  ol  public  policy,  both  parties  are  in  pari 
delicto,  but  where  the  law  violated  is  calcu- 
lated for  the  protection  of  the  subject  against 
oppression,  extortion,  and  deceit,  and  the  de- 
fendant takes  advantage  of  the  plaintififs  condi- 
tion or  situation,  then  the  plaintiff  shall  re- 
cover. In  that  case  the  plaintiff  had  given  the 
defen^nt  money  to  sign  ner  brother's  bankrupt 
certificate,  and  she  was  allowed  to  recover  it 
back,  the  law  prohibiting  any  creditor  from  re- 
ceiving money  for  such  a  purpose.  Whilst  the 
general  principle  has  been  frequently  recog- 
nized, the  application  of  it  to  particular  cases 
has  been  somewhat  diverse.  Mr.  Frere,  in  his 
note  to  Smith  ▼.  Bromley,  supra,  thus  sums  up 
the  result  of  the  cases :  A  recovery  can  be  had. 
as  for  money  had  and  received :  ( 1 )  Where  the 
illegality  consists  in  the  contract  itself,  and 
that  contract  is  not  executed  —  in  such  caso 
there  is  a  locus  pcmitentioe',  the  delictum  is  in- 
complete? and  the  contract  may  be  rescinded  by 
either  party;  (2)  where  the  law  that  creates 
the  illegality  in  the  transaction  was  designed 
for  the  coercion  of  one  party  and  the  protection 
of  the  other,  or  where  the  one  party  is  the  prin- 
cipal offender  and  the  other  only  criminal  from 
a  constrained  acquiescence,  in  such  illegal  con- 
duct— in  such  cases  there  is  no  parity  of  delU^ 
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film  at  all  between  the  parties,  and  the  party  so 
protected  by  the  law,  or  so  acting  under  com- 
pulsion, may,  at  any  time,  resort  to  the  law  for 
his  remedy,  though  the  illegal  transaction  be 
completed.  See  the  cases  collected  in  2  Com. 
Cent.  108-131:  1  Selw.  N.  P.  87-100;  3  Phill. 
Ev.  119;  2  Greenl.  Ev.  $  121,  p.  12;  Chit.  Cont. 
.i50,  552,  553,  and  notes. 

356*]  •Now,  in  cases  of  bills  or  other  obliga- 
tions illegally  issued  by  a  banking  or  other 
private  corporation,  which  has  received  the 
consideration  therefor,  it  would  enable  them  to 
commit  a  double  wrong  to  hold  that  they 
might  repudiate  the  illegal  obligations,  and 
also  retain  the  proceeds.  Hence  where  the  par- 
ties arc  not  in  pari  delicto,  actions  are  sus- 
tained to  recover  back  the  money  or  other  con- 
sideration received  for  such  obligations,  though 
the  obligations  themselves,  being  against  law, 
cannot  be  sued  on.  The  corporation  issuing 
the  bills  contrary  to  law,  and  against  penal 
sanctions,  is  deemed  more  guilty  than  the 
inoniliers  of  the  community  \vlio  receive  them 
whenever  the  receiving  of  them  is  not  expressly 
j>rolnbit<»d.  The  latter  are  regarded  as  the 
persons  intended  to  be  protected  by  law;  and, 
if  they  have  not  themeselves  violated  an  ex- 
presH  law  in  receiving  the  bills  the  principles 
of  ju!<tice  require  that  they  shall  be  able  to  re- 
i«ovor  the  money  received  by  the  bank  for  them. 
But  if  the  parties  are  in  pari  delicto,  as,  if  the 
consideration  as  well  as  tiie  bills  or  other  obli- 
pition  iM  t-nntod  with  illegality  or  immorality, 
as  it  would  be  if  loaned  or  advanced  for  the 
purpose  of  aiding  in  any  illegal  or  immoral 
transaction,  or  if  the  receiving  as  well  as  the 
passing  or  issuing  of  the  bills  is  forbidden  by 
law,  then  the  holder  is  without  legal  remedy, 
and  the  parties  are  left  to  themselves. 

But,  in  the  case  of  municipal  and  other  pub- 
lic corporations,  another  consideration  inter- 
venes. They  represent  the  public,  and  are 
themselves  to  be  protected  against  the  unau- 
thorized acts  of  their  officers  and  agents,  when 
it  can  be  done  without  injury  to  third  parties. 
This  is  necessary  in  order  to  guard  against 
fraud  and  peculation.  Persons  dealing  with 
such  officers  and  agents  are  chargeable  with 
notice  of  the  powers  which  the  corporation 
pojisesses,  and  are  held  to  be  responsible  ac- 
cordingly. The  issuing  of  bills  as  a  currency 
by  !tuch  a  corporation  without  authority  is  not 
only  contrary  to  positive  law,  but,  being  ultra 
rircs,  is  an  abuse  of  the  public  franchises  which 
have  been  conferred  upon  it;  and  the  receiver 
of  the  bills,  being  chargeable  with  notice  of  the 
MTong,  is  in  pari  delicto  with  the  ofHcers,  and 
357*]  should  *have  no  remedy,  even  /or 
money  had  and  received,  against  the  corpora- 
tion upon  which  he  has  aided  in  inflicting  the 
wrnnjr.  The  protection  of  public  corporations 
from  such  unauthorized  acts  of  their  officers 
and  agents  is  a  matter  of  public  policy  in  which 
the  whole  (roninnniity  is  coneerned.  And  those 
who  aid  In  such  transactions  must  do  so  at 
their  peril. 

Aeeording  to  these  principles  no  recovery 
could  have  been  had  against  the  eity,  either  on 
the  hills  themselves  or  on  a  claim  for  monev 
had  and  received.  It  was  against  the  law  of 
the  state  to  issue  them.  It  was  a  penal  offense 
in  lioth  the  person  who  paid  and  the  person 
who  received  them  and  tliey  were  issued  by  a 
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municipal  corporation  which  had  no  power, 
and  wiiich  was  known  to  have  no  power  to 
issue  them. 

It  was  insisted  further,  however,  that  the 
legislature,  in  ^larch,  1862,  passed  laws  which 
authorized  and  even  required  the  city  to  re- 
deem these  bills.    But, 

Secondly.  The  court  foimd  that  these  laws 
were  passed  by  a  legislature  not  recognized  by 
the  United  States  and  in  aid  of  the  Rebellion 
and.  therefore,  that  these  notes  were  not  made 
valid  thereby. 

The  fact  thus  found,  that  the  laws  referred 
to  were  passed  in  aid  of  the  Rebel  lion,  is  con- 
clusive on  the  subject.  We  have  already  de- 
cided, in  Texas  v.  White.  7  Wall.  700,  19  L. 
ed.  227,  and  just  now  in  the  case  of  Hanauer  v. 
Doane,  ante,  439,  that  a  contract  made  in  aid 
of  the  Rebellion  is  void,  and  cannot  be  enforced 
in  the  eourtft  of  this  country.  Tlie  same  rule 
would  apply,  with  e«|ual  force,  to  a  law  passed 
in  aid  of  the  Rebellion.  Laws  made  for  the 
preservation  of  public  order,  and  for  the  regu- 
lation of  business  transactions  between  man  and 
man,  and  not  to  aid  or  promote  the  Rebellion, 
though  made  by  a  mere  de  facto  government  not 
recognized  by  the  United  States,  would  be  so  far 
recognized  as  to  sustain  the  transactions  which 
have  taken  place  under  them.  But  laws  made 
to  promote  and  aid  the  Rebellion  can  never  be 
recognized  by  or  receive  the  sanction  ♦of  [*358 
the  courts  of  the  United  States  as  valid  and 
binding  laws.  To  recognize  them  as  such 
would  be  derogatory  to  the  dignity  and  author- 
ity of  the  government  of  the  United  States, 
and  would  be  setting  too  light  an  estimate  up- 
on so  great  an  offense. 

The  judgment  ie  affirmed. 


THE  STEAMER  PATAPSCO,  her  Tackle,  etc^ 

James  A.  Borland,  Claimant^ 

i\ 

JAMES  BOYCE. 

(See  S.  C.  12  Wall.  451, 452.) 

When  interest  will  be  added  to  make  jurisdio" 

tional  amount. 

Where  the  decree  of  the  circuit  court  was  for 
$1,982  and  interest  from  a  prior  date,  the  Interest 
to  the  date  of  the  decree  must  be  added,  in  deter- 
mining the  Jurisdictional  amount  neceasarj  In  this 
court. 

[No.   140.] 
Argued  Deo,  15,  1871.    Decided  Dec,  18,  1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York. 

For  a  full  statement  of  this  case  see  the  de- 
cision on  the  merits,  post,  696.  « 

On  motion  to  dismiss. 

Messra.  D,  McMaJion  and  OrTllle  Horwits* 
for  appellee: 

This  court  has  not  jurisdiction  to  entertain 
said  appeal  or  review  the  decree  below,  because 
it  was  not  for  $2,000  in  amount,  unless  by  add- 
ing interest  to  the  claim  made  in  the  libel,  or 


NoTK. — JuHHdiction  of  U.  8.  Supreme  Court  de- 
pending on  amount;  interest  cannot  be  added  *o 
f/ivc  juriftdu'tion ;  how  value  of  thing  drmainird 
map  he  ahoitn;  trhat  ro/»f/»  rcvieirable  irfthont  re- 
gard to  Hum  in  eontrovcrau — see  note  to  Gordon  ▼. 
Ogdcn.  7  L.  ed.  U.  S.  502. 
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to  the  amount  reported  to  be  due  in  the  United 
State  circuit  court. 

L'dall  V.  The  Ohio,  17  How.  17.  15  L.  ed.  42; 
OJney  v.  The  Falcon,  17  How.  19,  15  L.  ed.  43; 
Wilson  V.  Daniel,  o  Dull.  401 ;  Gordon  v.  Ogden, 
3  Pet.  33;  Smith  v.  Honetj,  3  Pet.  4G9;  (Jrant 
V.  McKee,  1  Pet.  248;  Scott  v.  Lun«,  6  Pet. 
349. 

Where  the  lilielnnt  below  appeals,  the  meas- 
ure of  his  right  to  appeal  is  the  claim  in 
his   libel. 

Where  the  claimant  below  appeals,  the  sum 
In  the  decree  appealed  from,  tests  his  ri^ht  to 
appeal.  In  the  case  at  bar,  that  sum  is  $1,- 
982.07,  and  interest  from  the  date  of  the  re- 
port. The  sum  of  $2,000  is  only  made  up 
by  adding  interest.  This  is  fatal  to  the  ap- 
peal. 

Mr.  C.  Bonohne,  for  appellant: 

The  decree  from  which  this  appeal  is  taken, 
gives  the  libelant  judgment  for  the  amount 
reported,  with  interest  from  the  date  of  the 
report.  That  report  finds  that  there  is  due 
tlic  libelant,  at  the  Jate  of  the  report,  $1,982,- 
07,  and  the  report  is  dated  July  15,  18G8.  The 
date  of  the  final  decree  is  Feb.  11,  1870,  being 
one  year,  six  months  and  twenty-six  days;  and 
the  amount  of  the  decree,  as  payable  on  the 
day  of  its  date,  was  $2,200  ana  upwards. 

The  question  of  how  much  is  m  di.spute  is 
open  to  proof  here  by  affidavit,  if  it  should 
be  doubtful  in  the  record.  Although  it  is  not 
doubtful  in  the  record,  we  have  made  the  proof 
that  the  amount  exceeds  the  jurisdictional 
amount.  The  moving  affidavit  nowhere  pre- 
tends that  the  amount  collectible  under  the  de- 
cree if»  not  over  $2,000. 

See  The  Orace  Girdler,  0  Wall.  441,  18  L. 
ed.  790,  3  Pet.  33,  7  Pet.  453. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

This  is  a  motion  to  dismiss  the  appeal  for 
want  of  jurisdiction. 

The  reason  assigned  in  support  of  the  motion 
is,  that  the  sum  for  which  the  decree  was  ren- 
dered was  insufficient  to  give  jurisdiction  on 
appeal. 

On  looking  at  the  record,  we  find  that  the 
decree  of  the  circuit  court  was  for  the  amount 
reported  due  the  libelants  on  the  15th  July, 
1868,  $1,982.07,  and  interest  from  the  date  of 
the  report.  We  think  that  interest  to  the  date 
of  the  decree  must  be  computed  as  a  part  of 
the  sum  for  which  the  decree  was  rendered. 
The  sum  thus  computed  exceeds  $2,000,  and 
the  motion  must,  therefore,  he  denied. 


HALL  et  al.y  Appta., 

V. 

JOHN  A.  ALLEN,  Assignee  of  William  Down- 
ing, Bankrupt. 

(See  S.  C.  12  Wall.  452-454.) 
Appeal  in  bankrupt  cases. 

No  appeal  cnii  he  taken  to  this  court  from  the  de- 
cision or  the  firculi  court  In  the  exercise  of  Its  su- 
p4>rlntendinf;  nud  n-vlslng  Jurisdiction  under  the 
bankrupt  act. 

[Xo.    74.] 

Arqiied  Nov.  ^h  287/.  Decided  Deo.  18,  1871. 
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APPEAL  from  the  Circuit  Court  of  the  Tnit- 
ed  States  for  the  District  of  Missouri. 
The  case  is  sufliciently  stated  by  the  ofjurt. 
Messrs.  Edward  ATory,  J.  0.  Broadhead, 
and  B.  Sanford  for  appellants.  . 

Messrs.  Henry  HitcJieoek«  Geo.  W.  Luhke, 
and  Preston  Player  for  appellee. 

Mr.  Chief  Justice  CluMe  delivered  the  opin- 
ion of  the  court: 

It  appears,  in  this  case  that  Downing  hav- 
ing been  declared  a  bankrupt,  and  the  bank- 
rupt cause  having  been  referred  to  a  register 
in  bankruptcy,  a  question  arose  which  was  cer- 
tified by  the  register  to  the  judge  of  the  dis- 
trict court  for  his  opinion;  that  this  opinion 
being  unsatisfactory  to  the  assignee,  he  ap- 
pealed to  the  circuit  court,  which  reversed  the 
decision  of  the  district  court.  An  appeal  hat 
been  taken  to  this  court  from  the  decision  of 
the  circuit  court,  and  we  are  asked  to  dismiss 
this  appeal  for  the  want  of  jurisdiction. 

It  is  quite  evident  that  the  decision  of  the 
circuit  court  was  made  in  the  exercise  of  its 
superintending  and  revising  jurisdiction,  and 
this  court  decided  at  the  last  term,  in  Morgan 
V.  Thomhill,  ante,  64,  that  no  appeal  can  be 
taken  from  the  decision  of  the  circuit  court  in 
the  exercise  of  that  jurisdiction. 

The  appeal,  therefore,  is  dismissed. 


•THE  PEOPLE  OF  THE  STATE  OP  [•455 
NEW   YORK,   Plffs.   in  Err., 

V. 

THE    CENTRAL    RAILROAD    COMPANY. 
OF  NEW  JERSEY. 

(See  8.  C.  12  Wall.  455,  456.) 

When    this   court    has   no   jurisdiction   aa  to 
boundary  line  hetueen  states. 

A  question  arising  In  a  state  court  In  regard  to 
the  construction  of  a  compact  between  two  states 
as  to  the  boundary  Urn*  between  them,  is  one  of 
which  tbls  court  bas  no  jarlsdlctlon  under  the  25tli 
section  ot  the  Judiciary  act 

[No.    71.] 

Argued  Dec.  22,  1871.    Decided  Jan.  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York. 

Motion  to  dismiss. 

The  case  is  stated  by  the  court. 

Messrs.  Fred*k  T.  FrelinchuyseA  and 
J.  C.  Bimiokf  for  defendant  in  error: 

The  act  of  Congress  is  in  no  way  in  ques- 
tion here.  The  plaiiitifTs  claim  that,  by  virtue' 
of  an  agreement  entered  into  by  the  commis- 
sioners for  New  York  and  for  New  Jersey, 
which  was  confirmed  by  the  respective  legis- 
latures of  those  states,  and  which  the  Con- 
gress of  the  United  States  afterwards  assente<i 
to,  the  state  of  New  York  has  jurisdiction 
over  the  wharves  and  improvements  on  tlif 
New  Jersy  shore,  to  low-water  mark.  The  de- 
fendant insists  that,  under  the  agreement,  the 
jurisdiction  of  New  York  does  not  extend  we^t 
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of  the  middle  of  Hudson  river  and  New  York 
bay. 

The  construction  of  the  Constitution  is  not 
involved. 

The  cnse  does  not  arise  under  any  treaty 
made  by  the  authority  of  the  United  States. 

The  agreement  in  question  is  not  a  treaty. 
A  state  cannot,  with  or  without  the  consent  of 
the  United   States,  make  a   treaty. 

Tlie  construction  of  no  statute  in  the  Unit- 
ed  States    is    brought    into   controversy. 

The  preamble  to  the  statute  (4  Stat,  at  L. 
708)  sets  forth  the  agreement  between  the 
states,  and  the  statute  enacts  "that  the  Con- 
gress of  the  United  States"  fives  its  consent 
to  the  said  agreement,  provided  that  nothing 
therein  contained  shall  be  construed  to  im- 
pair or  in  any  manner  affect  any  ri^ht  of 
jurisdiction  of  the  United  States  in  and  over 
the  lands  or  waters  which  form  the  subject 
of  the  said  agreement.  The  fact  or  nature 
of  the  consent  or  the  jurisdiction  of  the 
United  States,  is  in  no  manner  drawn  into 
controversy:  the  construction  of  the  agree- 
ment made  by  New  York  and  New  Jersey  is 
the  only  matter  involved. 

Is  that  agreement  a  part  of  the  statute  in 
any  such  sense  that  its  construction  invokes 
the    appellate    jurisdiction    of    this    court? 

Is  the  agreement  a  part  of  the  statute,  giv- 
ing conj*ent   to  the  agreement? 

A  statute,  a  law,  is  a  **rule;"  it  is  a  com- 
mand, in  contradistinction  to  an  agreement; 
just  what  an  agreement  is  not,  is  a  part  of  a 
statute;  a  statute  over  the  construction  of 
which  this  court,  by  virtue  of  the  25th  section 
of  the  judiciary  act,  has  appellate  jurisdiction, 
is  an  enactment  made  by  Congress,  by  virtue 
of  the  legislative  power  delegated  to  Congress. 

Tliere  is  no  legislative  power  delegated  to 
Congress  to  enact  an  acreement  by  New  York 
and  by  New  Jersey  and,  therefore,  the  agree- 
ment is,  in  no  such  sense  as  contemplated  by 
the  judiciary  act,  a  part  of  the  statute. 

Bouv.  Tit.  Statute,  defines  the  term  "stat- 
ute" to  be,  "a  law  established  by  the  act  of 
legislative  power."  The  state  had  the  inherent 
power  to  make  agreements,  because  it  had  ev- 
ery power  not  surrendered  by  the  Constitution 
of  the  United  States.  It  did  surrender  power 
to  make  treaties,  but  the  power  to  make 
agreements  it  did  not  surrender,  and  was  not 
oalled  upon  to  do  so. 

These  states  may  make  the  agreement  by 
Tirtue  of  the  inherent  power  existing  in  them. 

Poole  V.  Fleeger,  11  Pet.  209;  R.  I.  v.  Mass. 
12   Pet.  724. 

Consent  being  given,  the  states  are  as  if 
there  was  no  limitation.  The  states  can  make 
the  agreement;  the  statutes  in  question  say 
they  had  made  it;  the  United  States  cannot 
make  the  agreement  or  confer  jurisdiction. 
Can  it  be  insisted  that,  because  the  agreement 
is  cited  in  the  statute  of  consent,  it  is  a  part 
of  the  statute,  so  as  to  invoke  the  jurisdiction 
of  this  court?  The  recital  of  the  preamble  is 
without  legislative  import. 

Potter's  Dwarr.  Stat.  265. 

If  it  is  without  legislative  import,  no  right, 
title,  privilege,  or  exemption  can  be  given  by 
it  as  a  statute.  It  is  the  legislative  will,  that 
courts  of  the  ITnited  States  are  to  «ee  it 
rightlv  construed,  and  if  this  recital  has  no 
12  Wall. 


force  in  a  legislative  sense    (as  Sedgw.  Stat, 
and  Const.  Law,  pp.  54,  55,  says)   how  can  it 

five  any  title?  Smith,  Stat.  Const.  700,  and 
^warris,  055,  say  the  preamble  is  no  part  of 
the  act.  Story,  Const.  S  462,  says  the  pream- 
ble, even  of  the  Constitution  of  the  United 
States,  cannot  confer  any  power  per  ae;  yet 
it  is  only  such  part,  such  clauses  of  the  stat- 
ute as  can  give  "title,  right,  privilege,  or  ex- 
emption" as  can  be  reconstrued  on  appeal  by  the 
Supreme  Court  of  the  United  States.-  The  stat- 
ute only  consents  to  a  grant  of  title,  and  so 
far  from  granting  anything  at  all,  it  specific- 
ally reserves  everything  that  could  be  grant- 
ed by  it,  and  assumes  that  everything  that  is 
granted  is  granted  by  the  states  respectively. 
Judge  Curtis,  in  his  Digest,  p.  92,  nt.  13,  says: 
"The  power,  though  it  can  only  be  exercised 
with  the  consent  of  Congress,  still  resides  with 
the  several  states." 

Messrs,    if.    R,    Champlin   and    Amasa    J. 
for  plaintiffs  in  error. 


Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  writ  of 
error,  heretofore  allowed  to  the  supreme  court 
of  New  York  for  want  of  jurisdiction. 

It  is  said  that  in  the  decision  of  that 
court,  there  was  not  drawn  in  question  the 
construction  of  any  statute  of  the  United 
States,  and  that  the  decision  was  not  against 
the  title,  right  and  privilege,  or  exemption 
specially  set  up  or  claimed  under  any  such 
statute. 

The  record  shows  the  nature  of  the  contro- 
versy. It  relates  wholly  to  the  extent  of 
the  jurisdiction  of  New  York  over  the  land 
and  water  in  the  rivers  and  bay  of  New  York. 

It  appears  that,  in  1833  an  agreement  was 
made  between  New  York  and  New  Jersey,  rel- 
ative to  the  boundary  line  between  the  two 
states,  to  which  Congress  gave  its  assent  by 
an  act  approved  June  28,  1834. 

Suit  was  brought  by  the  people  of  the  state 
of  New  York  against  the  Central  Railroad 
Company,  for  nuisance  committed  by  taking 
possession  without  license  from  the  state,  of 
about  eight  hundred  acres  of  land  and  water, 
and  erecting  docks,  wharves,  piers,  and  other 
improvements  within  the  alleged  jurisdiction 
of  New  York  under  this  agreement. 

Tlie  railroad  company  claimed  that,  under 
the  agreement,  the  land  and  water  were  with- 
in the  jurisdiction  of  the  state  of  New  Jersey, 
by  whose  authority  they  committed  the  acts 
complained  o(.  This  presented  a  question  of 
construction  of  the  agreement.  It  was  de- 
cided by  the  highest  tribunal  of  the  state  of 
New  York,  in  favor  of  the  claim  of  the  rail- 
road company  *in  behalf  of  the  state  [*456 
of  New  Jersey.  It  is  insisted  that  this  decision 
was  against  the  rights  of  New  York,  as  dclininl 
by  the  agreement,  and  that  this  court  has  ju- 
risdiction, because  of  the  act  giving  the  as- 
sent of  Congress  to  it. 

We  think  that  tlie  statement  of  the  case 
shows  that  the  question  arose  under  the  agree- 
ment and  not  under  any  act  of  Congress.  The 
assent  of  Congress  did  not  make  i\u*  net  giv- 
ing it  a  statute  of  tlio  I'nited  States,  in  the 
sense  of  the  25th  section  of  the  judiciary- 
act.     The  construction  of  the  act  was  in  no 
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way  dra>vn  m  question,  nor  has  any  title  or 
right  been  set  up  under  it  and  denied  by  the 
state  court.  It  had  no  effect  beyond  giving 
the  consent  of  Congress  to  the  compact  be- 
tween the  two  states. 

The  torit  of  error  to  the  Supreme  Court  of 
Xew  York  must,  therefore,  he  dismissed. 


687»]  *FKANK  TREBILCOCK,  Plff,  in  Err,, 

V. 

BE^JA1^11N  WILSON  and  Elizabeth  Wilson. 
(Sec  S.  C.  12  Wall.  687-700.) 

Jurisdiction  over  state  judgments — note  pay- 
able in  specie  is  payable  in  gold  and  silver 
— legal  tender  acts  do  not  apply  to  such  note 
— judgment  for  coined  dollars. 

*1.  Where  a  plaintiff  lo  error  claimed  in  the  court 
below,  that  he  was  entitled  to  have  a  note  held  by 
him.  made  by  the  defendant  In  error,  paid  hi  gold  or 
silver  coin,  under  the  Constitution  upon  a  proper 
construction  of  various  clauses  of  that  Instrument, 
and  the  decision  of  the  court  below  was  aealnst  the 
right  thus  claimed,  this  court  has  appellate  juris- 
diction, under  the  25th  section  of  the  judiciary  act 
of  1867.  to  review  the  decision.  The  case  of  Roose- 
velt V.  Meyer,  17  L.  ed.  500,  overruled. 

2.  Where  a  note  is  for  dollars,  payable  by  its 
terms  in  specie,  the  terms  *Mn  specie  are  merely 
descriptive  of  the  kind  of  dollars  in  which  the  note 
is  payable,  there  being  more  than  one  kind  of  dol- 
lars current,  recognized  by  law ;  and  mean  that 
the  designated  number  of  dollars  shall  be  paid  in 
80  many  gold  or  sliver  dollars  of  the  United  States. 

8.  The  act  of  February  25.  18G2.  in  declaring 
that  the*  notes  of  the  United  States  shall  be  lawful 
money  and  a  legal  tender  for  all  debts,  only  ap- 
plies to  debts  wnlch  are  payable  in  money  gener- 
ally, and  not  to  obligations  payable  in  commodities 
or  obligations  of  any  other  kind. 

4.  When  a  contract  for  money  is,  by  its  terms, 
made  payable  in  specie  or  in  coin,  juagment  may 
be  mtered  tiiereon  for  coined  dollars.  Bronson  v. 
Rodes,  10  L.  ed.  141,  affirmed. 

[No.   46.] 
Buhmitted  Feb.  6, 1871.    Decided  Jan.  22, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa. 

The  case  is  stated  by  the  court. 

Mr.  Geo.  W.  MeOrary,  for  plaintiff  in 
error: 

The  main  Question  presented  for  the  deter- 
mination of  tne  court  in  this  case,  is  precise- 
ly the  same  as  that  decided  by  this  court  in 
the  case  of  Bronson  ▼.  Rodes,  7  Wall.  220,  10 
L.  ed.  141,  and  in  Butler  v.  Ilorwitz,  7  Wall. 
26b,  10  L.  ed.  140.  It  is  also  within  the  prin- 
ciple settled  by  Hepburn  v.  Oris  wold,  8  Wall. 
603,  10  L.  ed.  513. 

In  reply  to  so  much  of  the  argument  of 
counsel  for  defendant  in  error,  as  raises  the 
question  of  the  jurisdiction  of  this  court,  I  beg 
leave  to  submit  the  following  suggestions: 

It  is  only  necessary  that  it  should  appear 
from  the  record,  that  some  one  of  the  ques- 
tions embraced  in  the  26th  section  of  the  ju- 
diciary act  of  1780  was  relied  on  by  the  plain- 
tiff in  error,  and  **thnt  the  right  he  claimed 
it  gave  him  was  denied  him  by  the  state 
court." 

Furman  v.  \ichol  8  Wall.  44.  10  L.  ed.  370. 

In  tlie  caxe  at  bar,  the  record  clearly  shows 
that  the  plaintiff  in  error  claims  his  right  to 
payment  of  the  debt  due  him  in  specie,  under 

*Headnote8  by  Mr.  .Tustlce  Field. 
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and  by  virtue  of  the  Constitution  of  the  Unit- 
ed States,  which  he  averred  guaranteed  this 
right  to  him,  the  Legal  Tender  Act  to  the  con- 
trar>'  notwithstanding. 

Mr.  Geo.  B.  CorUiill  and  B.  Strong,  for 
defendant  in  error: 

This  cause  should  be  dismissed  for  want  of 
jurisdiction  of  this  court.  Tlie  claim  of  the 
defendant  in  error  in  this  case  is  based  upon 
a  statute  of  the  Lnited  States;  and  the  de- 
cision of  the  highest  judicial  tribunal  in  the 
state  of  Iowa,  to  which  the  writ  of  error  here- 
in was  brought  was  in  favor  of  the  validity 
of  the  statute  of  the  United  States,  and  the 
'^rights,  privileges,  and  exemptions  specially  set 
up  and  claimed*'  under  said  statute.  This 
question  is  no  new  one  in  this  court. 

Gordon  v.  Caldclcugh.  3  Cranch,  268  {Fulton 
V.  McAffee,  16  Pet.  140;  Roosevelt  r.  Metier, 
1  Wall.  512,  17  L.  ed.  500),  is  identical  in  the 
point  presented  to  the  one  now  before  the 
court;  and  in  accordance  with  the  principles 
there  determined,  we  ask  that  this  writ  be 
dismissed. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  June,  1861,  Benjamin  Wilson,  one  of  the 
plaintiffs  in  the  court  below,  gave  to  the  dc' 
fendant  his  promi.s.sorj'  note  for  $000,  due  one 
year  after  date,  with  ten  per  cent  intoro:<t, 
payable  in  specie;  and  at  the  same  time,  to  se- 
cure its  payment,  executed,  in  connection  with 
his  wife  and  delivered  to  the  defendant,  a 
mortgage  upon  certain  real  property  in  the 
state  of  Iowa.  This  mortgage  was  dulv  re- 
corded in'  the  office  of  the  recorder  of  the 
county  where  the  land  was  situated. 

In  February,  1863,  Wilson  offered  to  pay 
the  defendant  the  amount  due  on  the  not4>, 
principal  and  interest,  and  for  that  purpose 
tendered  to  him  such  amount  in  United  8tate» 
notes,  declared  by  the  act  of  Congress  of  Feb- 
ruary 26.  1862  (12  Stat,  at  L.  345)  to  be  a 
le^al  tender  for  all  debts,  public  and  private, 
with  certain  exceptions,  but  the  defendant  re- 
fused to  receive  them,  claiming  that  the  note 
was  payable  in  gold  or  silver  coin  of  the 
United  States. 

*In  July,  1865,  the  plaintiffs,  who  [•688 
were  then  residents  of  Iowa,  presented  to  one 
of  the  district  courts  of  that  state  their  pe- 
tition setting  forth  the  alleged  tender,  and 
praying  that  the  defendant  might  be  required 
by  its  decree  to  release  and  discharge  the  mort- 
gage upon  the  proper  book  of  record,  as  re- 
quired by  law  upon  the  payment  of  a  mort- 
gage debt,  averring  that  they  had  kept  the 
money  tendered  and  ready  to  pay  the  defend- 
ant, and  that  they  had  brought  the  money 
into  court  for  that  purpose. 

The  defendant  demurred  to  the  petition  oir 
several  grounds,  but  the  only  one  presented  for 
our  consideration  is,  that  the  tender  was  not 
a  good  and  sutticient  tender,  because  not  made 
in  gold  and  silver  coin,  in  which  alone  the 
note  was  payable. 

The  court*  overruled  the  demurrer,  and  in 
September,  1866,  gave  its  decree  for  the  plain- 
tiff, that  the  mortgage  be  canceled,  "and  r*689 
that  the  defendant  enter  satisfaction  of  it 
upon  the  record,  holding  that  the  tender  was 
legal  and  suflicient. 

On  appeal  to  the  supreme  court  of  the  state, 
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this  decree  was  in  October,  1857,  affirmed,  and 
the  defendant  brings  the  case  here  on  writ  of 
error. 

The  principal  question  presented  for  our 
602*]  consideration  *is  whether  a  promissory 
note  of  an  individual,  payable  by  its  terms  in 
specie,  can  be  satisfied,  against  the  will  of 
lue  holder,  by  the  tender  of  notes  of  the 
United  States  declared  by  the  act  of  Congress 
of  February  25.  1862,  to  be  a  legal  tender  in 
payment  of  debts.  ' 

There  is,  however,  a  preliminary  question 
of  jurisdiction  raised,  which  must  be  first 
disposed  of.  The  state  court,  in  holding  the 
tender  legal  and  sufficient,  sustained  the  valid- 
ity and  constitutionality  of  the  act  of  Con- 
ffress  declaring  the  notes  a  legal  tender.  Its 
decision  was,  therefore,  in  favor  of,  and  not 
against,  the  right  claimed  by  the  plaintiffs 
under  the  act  of  Congress,  and  hence  it  is 
contended  that  the  appellate  jurisdiction  of 
this  court  does  not  arise  under  the  25th  sec- 
tion of  the  judiciary  act  of  1789.  Some  sup- 
port is  given  to  this  view  by  the  decision  of 
this  court  in  Roosevelt  v.  Meyer,  1  Wall.  512, 
17  L.  ed.  500,  where  it  was  held  that,  as  the 
validity  of  the  Legal  lender  Act  was  drawn 
in  question  in  that  case,  and  the  decision  of 
the  state  court  was  in  favor  of  it.  and  of 
the  right  set  up  by  the  defendant,  this  court 
Had  no  jurisdiction  to  review  the  judgment, 
and  a  dismissal  of  the  ease  was  accordingly 
ordered.  The  court  in  that  case  confined  its 
attention  to  the  first  clause  of  the  25th  section 
of  the  judiciary  act  and,  in  its  decision,  ap- 
pears to  liave  overlooked  the  third  clause. 
That  section  provides  for  the  review  of  the 
final  judgments  and  decrees  of  the  highest 
'eourt  of  a  state  in  which  decisions  could  be 
had  in  three  classes  of  cases: 

First.  Where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity; 

Second.  Where  is  drawn  in  question  the  va- 
liditv  of  a  statute  of,  or  an  authority  exer- 
cised under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties 
or  laws  of  the  United  States,  and  the  decision 
is  in  favor  of  their  validity;  and. 

Third.  Where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  Constitution, 
693*]  or  of  a  treaty  or  statute  of.  *or  com- 
mission held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by  ei- 
ther party  under  such  clause  of  the  Constitu- 
tion, treaty,  statute,  or  commission. 

Under  this  last  clause  the  appellate  juris- 
diction of  this  court  in  the  case  of  Roosevelt 
V.  Meyer  might  have  been  sustained.  Tlie 
plaintiff  in  error  in  that  case  claimed  the  right 
to  have  the  bond  of  the  defendant  paid  in  gold 
or  silver  coin  under  the  Constitution,  upon  a 
proper  construction  of  that  clause  wliicn  au- 
thorizes Congress  to  coin  money  and  regulate 
the  value  thereof  and  of  foreign  coin;  and  of 
those  articles  of  the  amendments  wliich  pro- 
tect a  person  from  deprivation  of  his  proper- 
ty without  due  process  of  law;  and  declare 
that  the  enumeration  of  certain  rights  in  the 
C'onstitution  shall  not  be  construed  as  a  de- 
nial or  disparagement  of  others  retained  by 
the  people;  and  reserve  to  the  states  or  the 
12  Wall. 


people  the  powers  not  delecrated  to  the  Ui 
States  or  prohibited  to  the  states. 

The  decision  of  the  court  below  1 
against  the  right  of  the  plaintiff  in  < 
claimed  under  the  clauses  of  the  Constitu 
the  construction  of  which  was  thus  dra\i 
question,  he  was  entitled  to  have  the  dec 
brought  before  this  court  for  re-examina 

In  the  present  case,  as  the  defer 
claimed  a  similar  right  upon  a  constructi< 
the  same  and  other  clauses  of  the  Con« 
tion,  and  a  like  adverse  decision  of  the  < 
below  was  made,  he  is  enually  entitled  tc 
for  a  re-examination  of  tne  decision. 

But  the  defendant  also  claimed  a  rigl 
demand  coin  iii  payment  of  the  note  ol 
plaintiff  by  the  acts  of  Congress  reguli 
the  gold  and  silver  coins  of  the  United  St 
and  making  them  a  legal  tender  in  payme 
fLll  sums  according  to  their  nominal  oi 
dared  values,  contending  that  the  act  of 
making  notes  of  the  United  States  a  legal 
der  for  debts,  did  not  apply  to  the  contra 
suit.  He  thus  claimed  in  fact,  although  h 
not  state  his  position  in  this  form,  that, 
a  proper  construction  of  the  several  act 
gether,  he  was  entitled  to  payment  in 
This  ♦right  having  been  denied  by  an  [* 
adverse  decision,  he  was  clearly  in  a  cond 
to  invoke  the  appellate  jurisdiction  of 
court  for  a  review  of  the  decision. 

Nor  is  the  appellate  jurisdiction  of 
court,  in  this  case,  affected  by  the  chan| 
the  language  of  the  third  clause  of  the 
section  of  the  judiciary  act  of  1789,  by  tl 
section  of  the  amendatory  judiciary  a( 
February  5th,  1807.  By  this  clause  ir 
latter  act  the  judgment  or  decree  of  the 
est  court  of  a  state  can  be  reviewed  *Svher< 
title,  right,  privilege,  or  immunity  is  cla 
under  the  Constitution,  or  any  treat} 
statute  of,  or  commission  held,  or  auth 
exercised  under  the  United  States,  and  th 
cision  is  against  the  title,  right,  privileg 
immunity  specially  set  up  or  claimed  b 
ther  party,  under  such  Constitution,  ti 
statute,  commission,  or  authority."  Th€ 
tion  came  incidentally  before  the  court  a 
last  term,  in  Stewart  v.  Kahn,  ante,  177 
it  was  not  deemed  necessary  to  detei 
whether  it  had  superseded  the  26th  sc 
of  the  ^'udiciary  act  of  1780.  As  ther 
served,  it  is  to  a  great  extent  a  transcri 
that  section;  and  several  of  the  altera 
of  phraseology  are  not  material.  The  prir 
addition  is  found  in  the  second  clause, 
the  principal  omission  is  at  the  close  o 
section.  But  in  this  case,  as  in  that,  th< 
no  occasion  to  express  any  opinion  as  t* 
effect  of  the  new  section  upon  the  ori] 
Under  the  new  section,  as  under  the  o 
that  be  superseded,  the  plaintiff  in  erroi 
seek  a  review  of  the  decision  made  a^ 
the  right  claimed  by  him. 

We  proceed,  then,  to  consider  the  men 
the  case.  The  note  of  the  plaintiff  is 
payable,  as  already  stated,  in  specie.  Th 
of  these  terms,  "in  specie,"  does  not  assir 
the  note  to  an  instrument  in  which  the  an 
stated  is  payable  in  chattels:  as.  for  exa 
to  a  contract  to  pay  a  specified  sum  in 
ber,  or  in  fruit  or  grain.  SUich  contract 
generally  made  because  it  is  more  conv< 
for  'the  maker  to  furnish  the  articles  [ 
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designated  than  to  pay  the  money.  He  has 
his  option  of  doin^  either  at  the  maturity  of 
the  contract,  but  if  he  is  then  unable  to  fur- 
nish the  articles  or  neglects  to  do  so,  the 
number  of  dollars  specified  is  the  measure  of 
recovery.  But  here  the  terms,  *'in  specie," 
are  merely  descriptive  of  the  kind  of  aollars 
in  which  the  note  is  payable,  there  being  differ- 
ent kinds  in  circulation,  recognized  dt  law. 
They  mean  that  the  designated  number  of 
dollars  in  the  note  shall  be  paid  in  so  many 
gold  or  silver  dollars  of  the  coinage  of  the 
United  States.  They  have  acquired  this  mean- 
ing by  general  usage  among  traders,  merchants 
and  bankers,  and  are  the  opposite  of  the  terms, 
in  currency,  which  are  used  when  it  is  desired 
to  make  a  note  payable  in  paper  money.  These 
latter  terms,  in  currency,  mean  that  the  desig- 
nated number  of  dollars  is  payable  in  an 
equal  number  of  notes  which  are  current  in 
the  eomnuinity  As  dollars.  Paup  v.  Drew,  10 
How.  218. 

This  being  the  meaning  of  the  terms  in  spe- 
cie the  case  is  brought  directlv  within  the  de- 
cision of  Hiouson  V.  Kodes,  7  Wall.  229,  19  L. 
ed.  141,  whore  it  was  held  that  express  con- 
tracts, payable  in  gold  or  silver  dollars,  could 
only  be  satisfied  by  the  payment  of  coined 
dollars,  and  could  not  be  discharged  by  notes 
of  the  Tnited  States  declared  to  be  a  legal 
tender   in   payment  of  debts. 

The  several  coinage  acts  of  Congress  make 
the  gold  and  silver  coins  of  the  United  States 
a  legal  tender  in  all  payments,  according  to 
their  noniinul  or  declared  values.  The  pro- 
viMons  of  the  act  of  .lanuary  18,  1837,  and 
of  March  3,  184»,  in  this  respect,  were  in 
forc«»  when  the  act  of  February  25.  1802,  was 
passiHl,  and  still  remain  in  force.  As  the 
act  of  ]8t>2  declares  that  the  notes  of  the 
United  St^ites  shall  also  be  lawful  money  and 
A  legal  tender  in  payment  of  debts,  and  this 
act  Tins  l)cen  sustamed,  by  the  recent  decision 
of  this  court,  as  valid  and  constitutional,  we 
have,  according  to  that  decision,  two  kinds 
of  money,  essentially  different  in  their  na- 
ture hut  ef|uolly  lawful.  it  follows,  from 
606*]  'that  decision,  that  contracts  payable 
in  either  or  for  the  possession  of  either,  must 
be  eaually  lawful  and,  if  lawful,  must  be 
equally  capable  of  enforcement.  The  act  of 
18G2  itself  distinguishes  between  the  two  kinds 
of  dollars  in  providing  for  the  payment  in  coin 
of  duties  on  imports  and  the  interest  on  the 
bonds  and  notes  of  the  government.  It  is 
obvious  that  the  requirement  of  coin  for  du- 
ties could  not  be  complied  with  by  the  import- 
er, nor  could  his  necessities  for  the  purchase 
of  goods  in  a  foreign  market  be  answered,  if 
his  contracts  for  coin  could  not  be  specifically 
enforced,  but  could  be  satisfied  by  an  offer 
to  pay  its  nominal  equivalent  in  note  dollars. 

The  contemporaneous  and  sul)sequent  legis- 
lation of  Congress  has  distinguished  between 
the  two  kinds  of  dollars.  The  act  of  March 
17.  18(J2  (12  Stat,  at  L.  370),  passed  within 
one  month  after  the  passage  of  the  first  Legal 
Tcmlor  -Act.  authorizofl  the  Secretary  of  the 
Treasury  to  purchase  coin  with  bonds  or  Unit- 
ed Statc»H  note?*,  at  such  rates  and  ui>on  such 
terniH  as  ho  mijrht  dwui  most  advantag<Mius  to 
the  public  iutiTo«*t,  thus  recognizing  that  the 
notes  and  the  coin  were  not  exchangeable  in 
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the  market  according  to  their  legal  or  nominaf 
values. 

The  act  of  March  3,  1863  (12  Stat,  at  L. 
719,  S  4),  amending  the  internal  revenue  act, 
required  contracts  for  the  purchase  or  sale  of 
gold  or  silver  coin  to  be  in  writing,  or  printed, 
and  signed  by  the  parties,  their  agents  or  at- 
torneys, and  stamped;  thus  impliedly  recog- 
nizing the  validity  of  previous  contracts  of 
that  character  without  this  formality.  The 
same  act  also  contained  various  provisions 
respecting  contracts  for  the  loan  of  currency 
secured  by  a  pledge  or  deposit  of  gold  or  sil- 
ver coin,  where  the  contracts  were  not  to  be 
performed  within  three  days. 

L^slation  of  a  later  date  has  required  all 
persons  making  returns  of  income,  to  declare 
"whether  the  several  rates  and  amounts  there- 
in contained  are  stated  according  to  their  val- 
ues in  legal  tender  currency,  or  according  to 
their  values  *in  coined  mone^'  and  if  [*697 
stated  "in  coined  money"  it  is  made  the  duty 
of  the  assessor  to  reduce  the  rates  and 
amounts  "to  their  equivalent  in  legal  tender 
currency,  according  to  the  value  of  such  coined 
money  in  said  currency  for  the  time  covered 
by  said  returns."    14  Stat,  at  L.  147. 

The  practice  of  the  government  has  corre- 
sponded with  the  legislation  we  have  men- 
tioned. It  has  uniformly  recognised  in  its 
fiscal  affairs  the  distinction  in  value  between 
paper  currency  and  coin.  Some  of  its  loans  are 
made  payable  specifically  in  coin  whilst  oth- 
ers are  payable  generally  in  lawful  money. 
It  goes  frequently  into  the  money  market,  and 
at  one  time  buys  coin  with  currency,  and  at 
another  time  sells  coin  for  currency.  In  its 
transactions  it  every  day  issues  its  checks, 
bills  and  obligations,  somo  of  which  are  pay- 
able in  gold,  while  others  are  payable  simply 
in  dollars.  And  it  keeps  its  accounts  of  coin 
and  currency  distinct  and  separate. 

If  we  look  to  the  act  of  1862,  in  the  light  of 
the  contemporaneous  and  subsequent  legisla- 
tion of  Congress,  and  of  the  practice  of  the 
government,  we  shall  find  little  difficulty  in 
holding  that  it  was  not  intended  to  interfere 
in  any  respect  with  existing  or  subsequent  con- 
tracts payable  by  their  express  terms  in  spe- 
cie; and  that  when  it  declares  that  the  note^ 
of  the  United  States  shall  be  lawful  money, 
and  a  legal  tender  for  all  debts,  it  means  for 
all  debts  which  are  payable  in  money  gener- 
ally, and  not  obligations  payable  in  commodi- 
ties, or  obligations  of  any  other  kind. 

In  the  case  of  Chcang-Kee  ▼.  U.  8.  3  Wall. 
320,  18  L.  ed.  72,  a  judgment  for  unpaid  du- 
ties, payable  in  gold  and  silver  coin  of  the 
United  States,  rendered  by  the  circuit  court 
for  the  district  of  California,  was  affirmed  by 
this  court. 

It  is  evident  that  a  judgment  in  any  other 
form  would  often  fail  to  secure  to  the  ITnitod 
States  pajrment  in  coin,  which  the  law  requires, 
or  its  equivalent.  If  the  judgment  were  ren- 
dered for  the  payment  of  dollars  generally  it 
might,  according  to  the  recent  doci.sion  of 
this  court,  be  paid  in  *note  dollars.  [*608 
and,  if  they  were  depreciated,  the  government 
would  not  recover  what  it  was  entitled  to  re- 
ceive. If,  on  the  other  hand,  the  value  of  the 
coin  was  estimated  in  currency  and  judcrment 
j  for  the  amount  entered,  the  government,  in 
1  79  V.  8. 
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case  of  any  delay  in  the  pajrment  of  the  judg- 
ment, by  appeal  or  otherwise,  would  run  the 
risk  of  losing  a  portion  of  what  it  was  enti- 
tled to  receive  by  the  intermediate  fluctua- 
tions in  the  value  of  the  currency.  From  con- 
siderations of  this  kind  this  court  felt  justified 
in  sustaininff  the  jud^ent  of  the  circuit  court 
for  California,  requiring  its  amount  to  be  paid 
specifically  in  coin,  as  being  the  only  mode  by 
which  the  law  could  be  fully  enforced.*  The 
same  reasoning  justified  similar  judgments 
upon  contracts  that  stipulated  specifically  for 
the  payment  of  coin.  The  20th  section  of  the 
act  of  1702  (1  SUt.  at  L.  250,  9  20)  establish- 
ing a  mint  and  regulating  the  coins  of  the 
Cnited  States,  in  providing  that  the  money  of 
account  of  the  United  States  shall  be  expressed 
in  dollars,  dimes,  cents  and  mills,  and  that  all 
proceedings  in  the  courts  of  the  United  States 
shall  be  kept  in  conformity  with  this  regula- 
tion, impliedly,  if  not  directly,  sanctions  the 
entr}*  of  judgments  in  this  form.  The  section 
has  reference  to  the  coins  prescribed  by  the 
act.  and  when  by  the  creation  of  a  paper  cur- 
699*]  rency,  anotlier  kind  of  money,  •ex- 
pressed by  similar  designations,  was  sanctioned 
by  law  and  made  a  tender  in  payment  of  debts, 
it  was  necessary,  as  stated  in  Bronaon  v.  Rodes, 
to  avoid  ambiguity  and  prevent  a  failure  of 
jiiMice,  to  allow  judgments  to  be  entered  for 
the  payment  of  coined  dollars,  when  that  kind 
of  money  was  specifically  designated  in  the 
contracts  upon  wnich  suits  were  brought. 

it  follows  from  the  views  expressed,  that  the 
judgment  of  the  supreme  court  of  Iowa  must 
be  reversed  and  that  court  directed  to  remand 
the  cause  to  the  proper  inferior  court  of  the 
?tate  for  further  proceedings  in  conformity 
with  this  opinion;  and  it  i$  so  ordered, 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in 
this  case  for  rea-sons  stated  in  my  opinion  de- 
livered in  the  cases  of  Knox  v.  Lee  and  Parker 
T.  DaciSf  ante,  287.  In  all  cases  where  the  con- 
tract is  to  pay  a  certain  sum  of  money  of  the 
United  States,  in  whatever  phraseology  that 
money  may  be  described  (except  cases  specially 
exempted  by  law),  I  hold  that  the  Legal  Ten- 
der Acts  make  the  Treasury  notes  a  legal 
tender.  Only  in  those  cases  in  whicli  gold  and 
silver  are  stipulated  for  as  bullion  can  they  be 
demanded  in  specie,  like  any  other  chattel. 
Contracts  for  specie  made  since  the  Legal  Ten- 
der Acts  went  into  operation,  when  gold  be- 

1. — The  12th  section  of  the  act  of  Congress  of 
March  3d.  1865,  entitled,  "Ad  Act  Amendatory  of 
Ortain  Acts  Imposing  Dntles  Upon  Foreff^n  Impor- 
tationv."  enacts  *'that  in  all  proceedings  brought 
by  theTulted  States  in  any  court  for  due  recovery. 
n*,  well  of  duties  upon  Imports  alone  as  of  penalties 
for  the  non-pajrment  thereof,  the  ludgment  shall 
rerlte  that  the  same  is  rendered  for  duties,  and  such 
JudjnneDt.  Interest  and  costs  shall  be  payable  In 
coin  ljy  law  receivable  for  duties,  and  the  execu- 
rlnn  Isinied  on  such  judgment  shall  set  forth  that 
the  recovery  Is  for  duties,  and  shall  require  the 
man^hal  tu  satisfy  the  same  In  the  coin  by  law  re- 
<-elvaMe  for  duties:  and.  In  case  of  levy  u|>on  mid 
M\i^  of  the  property  of  the  judgment  debtor,  the 
manthsl  nhall  refuse  payment  from  any  i>urclinM«'i- 
at  finch  sale  In  any  other  money  than  that  specified 
in  the  execution.**^ 

It  app<>nrs.  from  the  examination  of  the  record  In 
^•heanc-Kee  v.  The  United  States,  that  the  judg- 
ment of  the  circuit  court  In  that  case,  affirmed  by 
the  Supreme  Court,  was  rendered  before  this  act 
wa«  psHiied,  namely,  on  the  8th  of  Augutit.  1864. 
12  Wall. 


came  a  conunodity  subject  to  market  prieett 
may  be  regarded  as  contracts  for  bullion.  But 
all  contracts  for  money  made  before  the  acts 
were  passed  must,  in  my  judgment,  be  regarded 
as  on  the  same  platform.  No  difficulty  can 
arise  in  this  view  of  the  case  in  sustaining  all 
proper  transactions  for  the  purchase  and  sale 
of  gold  coin. 

Mr.  Justice  Miller,  dissenting: 
In  the  case  of  Bronaon  v.  Rodea  I  expressed 
my  dissent  on  the  ground  that  a  contract  for 
gold  dollars  in  terms,  was  in  no  respect  differ- 
ent, in  legal  effect,  from  a  contract  for 
'dollars  without  the  qualifyiYig  words,  r*700 
"specie  or  gold,"  and  that  the  legal  tendor 
statutes  had,  therefore,  the  same  effect  in  both 
cases. 

I  adhere  to  that  opinion,  and  dissent  from 
the  one  just  delivered  by  the  court. 


THE    NORTHWESTERN    UNION    PACKET 

CO.,  PZ/f .  in  Err,, 

V. 

HOME    INSURANCE    COMPANY   OP   NEW 

YORK. 

Allowance  of  iorit  of  error,  when  neceaaary. 

An  allowance  of  a  writ  of  error  to  a  state  court  is 
necessary. 

[No.  467.] 

Motion  auhmitted  Jan.  19,  1872.    Decided  Jan, 

29,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Iowa» 
On  motion. 

The  grounds  of  the  motion  to  dismiss  suffi- 
ciently appear  in  the  opinion. 

Mr.  L.  Allia  for  plaintiff  in  error. 
Mr.  Oeo.  W.  MeCrary  for  defendant  in 
error. 

Mr.  Chief  Justice  Chaae  delivered  the  opin- 
ion of  the  court : 

On  looking  at  the  record  we  find  no  allow- 
ance of  a  writ  of  error,  either  by  a  justice  of 
this  court  or  by  a  judge  of  the  state  court. 
We  have  repeatedly  decided  that  such  an  al- 
lowance was  necessary,  upon  a  writ  of  error 
addressed  to  the  highest  court  of  the  state,  by 
which  the  judgment  or  decree  could  be  ren- 
dered. Callan  v.  May,  2  Black,  543,  17  L.  ed. 
282;  Twitchell  v.  Com.  7  Wall.  321,  19  L.  ed. 
223 ;  Gleaaon  v.  Florida,  9  Wall.  779,  19  L.  ed. 
730.  The  case  of  Davidaon  v.  Lamer,  4  Wall. 
453,  18  L.  ed.  379,  referred  to  by  counsel  for 
the  plaintiff  in  error,  was  a  writ  of  error  ad- 
dressed to  an  inferior  court  of  the  United 
States,  and  is  therefore  inapplicable. 

The  writ  before  ua  muat  be  diamiaaed. 


WILLIAM  A.  FREEBORN  et  ah,  Appta,, 

V. 

THE  SHIP  PROTECTOR,  J.  C.  Bell,  Claim- 

ant,  etc. 

(See  S.  C.  12  Wall.  700-702.) 

When  the  Civil  War  commenred  and  closed—^ 
datea — ataiutc  of  Hmitationa. 

The  proclamation  of  Intended  blockade  1>y   the 
President  gives  the  dote  when  the  Civil  War  began, 
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and  the  proclamation  that  the  war  had  closed  gives 
tue  aate  of  its  endioK. 

The  war  did  not  begin  or  close  at  the  same  time 
in  nil  the  states. 

l^iere  were  two  proclamations  of  Intended  block- 
ade: The  first.  Apr.  19.  1801.  embraclof;  certain 
states;  the  second,  Apr.  27,  1861.  embracing  other 
states:  and  there  wore  two  proclamations  declar- 
injr  that  the  war  had  closed.  One.  Issued  Apr.  2. 
]8(>0.  embracing  certain  states:  and  the  other.  Is- 
sued Aug.  20.  1860.  embracing  the  state  of  Texas. 

Where  more  than  five  years  had  elapsed  from  the 
close  of  the  v/ar  till  the  time  when  an  appeal  was 
brought,  the  case  will  be  dismissed. 

[No.  431.] 

Argued  Dec.  22,  1871,     Decided  Jan.  2.0,  1872. 

APPKAL  from  Ihe  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  Ciise  is  sufficiently  stated  by  the  court. 

Mr.  F.  S.  Blount,  for  appellatits: 

We  contend  that  Congress  by  its  legislation 
recognized  Aug.  20,  1866,  as  the  date  when  the 
war  closed,  and  that  that  should  control.  Levy 
V.  Steicarty  ante,  86;  U.  S.  v.  Andcraotiy  9  Wall. 
56.  li)  L.  ed.  615,  11  Am.  Law  Reg.  N.  S.  410. 

J/r.  P.  Phillips,  for  appellee: 

First.  We  have  the  determination  of  this 
court  in  the  Prise  Cases,  "where  the  regular 
course  of  justice  is  interrupted  by  revolt,  re- 
Mlion,  or  insurnnstion  so  that  the  courts  of 
ju5»tice  cannot  be  kept  open,  then  civil  war  ex- 
ists." The  corollary  of  this  is  that,  when  the 
courts  can  be  kept  open,  civil  war  docs  not  ex- 
ist.   Hale,  P.  C,  499. 

Second.  We  have  the  action  of  this  court  in 
hearing  and  determining,  in  1865,  the  causes 
which,  prior  to  the  war,  had  been  brougiit  up 
from  the  south.  Suitors  were  then  held  to  a 
strict  prosecution  of  tlieir  legal  remedies. 

Third.  The  proclamation  of  Aug.  16,  1861. 
which  forbade  intercourse,  at  thfe  same  time 
declared  that  intercourse  should  only  remain 
unlawful  until  the  insurrection  ceased.  As 
soon  as  it  ceased,  or  was  suppressed,  all  the 
rights  of  intercourse  immediately  revived,  by 
virtue  of  the  proclamation  itself. 

Fourth.  Immediately  after  the  cessation  of 
hostilities,  postofBces  were  re-opened,  mail  con- 
tracts entered  into,  and  the  revenue  system  ex- 
tended throughout  these  states. 

Fifth.  We  have  the  proclamation  of  May 
10,  1865,  that  armed  resistance  was  to  be  re- 
garded as  virtually  at  an  end. 

Sixth.  We  have  the  proclamations  of  May 
22  and  29,  restoring  foreign  commerce,  and 
granting  amnesty  and  pardon. 

Seventh.  We  have  the  proclamation  of  June 
13,  1865,  removing  *'all  restrictions  upon  in- 
ternal and  domestic  intercourse  and  trade." 

Eighth.  We  have  the  proclamation  of  June 
21,  1865,  declaring  the  opening  of  the  courts 
of  the  United  States  in  Alabama. 

Ninth.  We  have  the  proclamation  of  Apr.  2. 
1866,  declaring  that  the  insurrection  had  cea«5p<l 
to  exist  in  the  state  of  Alabama  and  other 
states  "and  is  henceforth  so  to  Ik*  regarded." 

It  would  seem  impossible  to  hold,  in  the 
presence  of  these  facts,  that  the  appellant  wa 
not  free  to  act  after  the  date  of  these  trans- 
actions. 

Judge  Busteed  was  appointed  in  Jan.,  1864. 
and  the  clerk's  fiffice  was  opened  as  soon  as  the 
city  of  Mobile  was  occupied  by  the  Frderal 
forces.  Court  was  opened  at  the  December 
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term,  1865.  and  from  that  time  onward,  regu- 
lar sessions  have  been  held.  The  appellant 
could  have  applied  for  his  appeal,  either  to 
this  judge  or  to  any  justice  of  the  Supreme 
Court,  and  this  might  have  been  done  without 
even  going  to  Mobile  for  this  purpose.  It  was 
only  necesHary  to  send  the  citation  there  for 
service,  and  this  could  have  been  accomplished 
as  soon  as  the  city  had  surrendered.  The  war, 
for  all  practical  purpose*,  in  reference  to  inter- 
course and  commerce,  was  then  at  an  end. 
Srmmes  V.  Ins.  Co.  6  Blatchf.  4.58. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

This  is  a  motion  to  dismiss  an  appeal  from 
the  decree  of  the  circuit  court  of  the  Unitetl 
h>tates  for  the  southern  district  of  Alabama. 
.\  motion  t(»  dismiss  an  appeal  from  the  sanit 
<lecrce,  for  the  reason  that  it  was  not  brought 
within  one  year  from  the  passage  of  the  act 
of  March  2,'  1867  (14  Stat,  at  L.  645),  wa? 
made  and  denied  at  the  Deceinlier  term,  180!». 
Jl  Wall.  689.  19  L.  ed.  812.  Tlie  appeal  wa^ 
subsequently  dismissed  on  anottier  ground 
{ante.  47  i.  The  ground  of  the  pii-sent  motion 
is.  that  more  than  i'wc  years,  exeluding  tlie 
time  of  the  Rebellion,  elapsed  after  the  remler- 
ing  of  the  decre**  l»efore  the  appeal  was  brought. 

By  the  act  of  1789,  it  is  provided  that  writs 
of  error  shall  m»t  Ik*  brought  but  within  Hvi- 
years  from  the  rendering  or  passing  the  judg- 
ment or  decree  complained  of.  By  the  act  oi 
1803,  appeals  from  decrees  were  allowed,  sub- 
ject to  the  same  rules,  regulations,  and  restric 
tions  as  writs  of  error.  2  Stat.  244.  As  a  writ 
of  error  is  not  brought  iHtooks  v.  .A'orrii^.  11 
How.  204)  until  it  is  filed  in  the  court  where 
the  judgment  was  rendennl.  so  an  appeal  is  not 
brought  until  it  is  rendered  or  filed  in  the 
same  wav. 

The  decree  in  this  cjiscwas  rendered  on  the 
.■>th  of  April.  1861.  and  the  present  appeal  \va« 
allowed  on  the  6th  of  May.  1871.  and  filed  in 
the  clerk's  office  of  the  proper  court,  or  brought 
on  the  17th  of  May.  1871. 

In  Havfjer  v.  Ahhott.  it  was  held  that  thf» 
statute  of  limitations  did  not  run  durinp  the 
Rebellion,  against  citizens  of  states  adhovinjj 
to  the  national  government,  having  demand >% 
against  citizens  of  the  insurgent  states.  G 
Wall.  n:\2.  18  h.  ed.  O.'IO:  The  Protector,  9 
Wall.  689.  19  L.  ed.  812. 

The  question  in  the  present  ease  is.  Wlion 
did  the  Rebellion  begin  and  end?  In  other 
words,  what  space  of  time  niu*'t  be  considered 
as  excepted  from  the  operation  of  the  stalutf 
of  limitations  liv  War  of  tlie  Relielliou  ? 

Acts  of  hostiiity  by  the  insurgents  occiirrotl 
at  jH'ri<»d*  so  various,  and  of  <\\(\\  difTerent   «le- 
grees  of  importance,  and  in  parl«  of  the   eonn- 
try  so  remote  from    each    other.    l>oth    at    tb<* 
eonnneneenient  and  the  clo^e  of  the  late    Civil 
War.  that  it  ^would  be  dilTieult.  if  not   f  •T02 
impossible,  to  say  on  what  ]>reci<e  day  it.  iM^j^an 
or  terminated.    It  is  necessary,  therefore,  to  ro- 
fer  to  some  |»ublic  aet  of  the  political   dopjivt- 
ments  of  the  government  to  fix  the  dato«»  :   nrnl. 
for  obvious  reason*.  tho«e  of  the  executive   de- 
partment, which  may  Ik*,  and.  in  tact.   \vn?s.   nt 
the  oommeiie<'ment  of  ho«-tTliti<s.  oblijjecl   to  aet 
during  the  recess  of  Congr(v>,  mu^t   !»«»    tnk«*n. 
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The  proclamation  of  intended  blockade  by 
the  President  may,  therefore,  be  assumed  as 
marking  the  first  of  these  dates,  and  the  proc- 
lamation that  the  war  had  closed,  as  marking 
the  second.  But  tlie  war  did  not  bejzin  or  close 
at  the  same  time  in  all  the  states.  There  were 
two  proclamations  of  intended  blockade:  The 
first,  of  the  19th  of  April,  1861  ( 12  Stat,  at  L. 
1258),  embracing  the  state  of  South  Carolina, 
Georgia,  Alabama,  Florida,  Mississippi,  Louisi- 
ana, and  Texas:  the  second,  of  the  27th  of 
April,  18G1  (12  Stat,  at  L.  1259),  embracing 
the  states  of  Virginia  and  North  Carolina;  and 
tliere  were  two  proclamations  declaring  thnt 
the  war  had  closed:  One  issued  on  the  2d  of 
April,  1866  ( 14  Stat,  at  L.  811),  embracing  the 
states  of  Virginia,  North  Carolina,  South  Caro- 
12  Wall. 


lina,  Georgia,  Florida,  Mississippi,  Tennessee. 
Alabama,  Louisiana,  and  Arkansas;  nnd  tlio 
other  issued  on  the  20th  of  August,  1866  (14 
Stat,  at  L.  814 )»  embracing  the  state  of  Texas. 

In  tHe  absence  of  more  certain  criteria^  of 
eqiuilly  general  application,  we  must  take  tho 
dates  01  these  proclamations  as  ascertaining 
the  c<Hnmencement  and  the  close  of  the  war  in 
the  states  mentioned  in  them.  Applying  thi?* 
rule  to  the  case  before  us,  we  find  that  the  war 
began  in  Alabama  on  the  19th  of  April,  1861, 
and  ended  on  the  2d  of  April,  1866.  More 
than  Sive  years,  therefore,  had  elapsed  from 
the  close  of  the  war  till  the  17th  of  May,  1871, 
when  this  appeal  was  brought. 

The  motion  to  di^mitM,  therefor0,  must  he 
granted. 
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THE  DECISIONS 

09  THB 


Supreme  Court  of  the  United  States, 


IT 


DECEMBER  TERM,  1871 


THE  STEAM  TUO  R.  8.  MABEY,  John  Cald- 
iPiil,  0t  oLf  Ez'n,  etcLy  OUimantay  A^tM., 

9. 

JOSHUA  ATKINS  et  d..  Owners  of  the  Ship 
Iwao  F.  Chapman. 

(Set  B.  a  "The  M^be^,"  18  Wall.  788-742.) 

Oawnmitsian  to  luke  tmtimony,  when  refuted — 
imeuf/ioient  e»euee — viotie  hut  partiee  to  the 
e/ppeol  etm  he  heard  in  appellate  court, 

GcmimlMion  to  take  teetlmony  la  not  allowed  ta 
this  court,  under  the  twelfth  mle,  aa  of  eooree. 
flatlefaetofy  ezcoee  for  failure  to  examine  the  wl^ 
neeeci  In  the  court  below  maet  be  thown. 

The  ezcoae  that  the  partj  agreed  that  he  wonld 
not  Introdoee  any  teetlmony  In  the  eoort  below  and 
therefore  did  not  la  not  •ofllclent 

None  but  partiee  to  the  appeal  can  be  heard  In 
the  appellate  eonrt. 

[No.  377.] 
Argued  Feh.  S4  iSll.     Decided  Feb.  27,  1871. 

APPEAL  from  the  Circuit  Coort  of  the 
United  SUtet  for  the  Eastern  District  of 
New  York. 

On  motion  for  oommissioa  to  take  testimony. 

This  case  arose  upon  a  libel  in  admiralty, 
filed  in  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York.  Judg- 
ment was  given  for  the  libelants  in  that  oouxt, 
and  affirmra  upon  appeal  to  the  circuit  court 
Whereupon  the  claimants  took  a  further  appeal 
to  this  court. 

The  case  is  sufficiently  stated  by  the  oourt 

Meeere,  W.  W.  Ooodrielk  and  T.  If. 
Wheeler  for  appellants. 

Mr.  E*  C.  Benediet  for  appellees. 

Mr.  Justice  GUHinrd  delivered  the  opinion 
of  the  court: 

Motion  for  a  commission  to  take  the  testi- 
mony of  certain  witnesses  filed  by  the  appel- 
lants. 

Damages  are  claimed  by  the  owners  of  the 
ship  Isaac  F.  Chapman,  for  injuries  which  the 
ihip  received  in  a  collision  that  occurred  be- 
tween the  ship,  while  she  was  lyina  at  a  dock 
hi  the  port  of  New  York,  and  the  steam  tug  R. 
8.  Mabev,  and  the  ship  Helen  R.  Cooper,  wmch, 
at  the  time  of  the  collision,  was  in  tow  of  the 
steam  tue,  as  more  fully  set  forth  in  the  libel 
flled  in  the  district  court.  Serious  injury  re- 
sulted to  the  ship  of  the  libelants,  and  they 
alleged  that  the  steam  tiK^  and  the  ship  Helen 
TL  Cooper  were  both  in  default. 

Separate  answers  were  filed  by  the  claimants 
II  WiXL.  U.  8.,  Book  20. 


of  the  tog  and  tow,  and  both,  it  seems.  mtM 
preparation  for  defoise;  but,  before  the  day  inr 
the  hearing  arrived,  they  entered  faito  the  fol- 
lowing stipulation,  which  is  an  exhibit  in  Hm 
motion  before  the  court.  Omitting  Uie  names 
of  the  parties  to  the  suit  and  theugn^itures  of 
the  proctors,  the  stipiulation  reads  as  foUows: 
It  is  hereby  stipulated  by  and  between  the 
parties  representing  the  claimants  of  the  vessel 
respondent  in  the  ahofe  action,  that  said  ship^ 
Helen  R.  Cooper,  shall  and  does  hereby  Assume 
the  conduct  of  the  defense,  and  that  aU  and  aoj 
judgment  ordered  aftainst  the  said  vessels,  or 
either  of  them,  shall  be  sssiimed  and  paid  by 
said  Helen  R.  Cooper. 

Application  for  the  same  purpoee  as  that  de- 
scribed in  the  motion  was  mihde  to  this  court  by 
the  i^pdlants,  on  a  prior  oceadon  durhiff  the 
present  term  of  the  court;  but  it  was  renised, 
as  no  excuse  was  shown,  in  tiie  petition  or  ae- 
companyinff  papers,  why  the  witnesses  were  not 
examined  either  in  the  aistrict  or  circuit  courts, 
and  the  court  said  some  excuse  ^should  [*741 
be  shown,  satisfactory  to  this  coi^  f<»'  the 
failure  to  examine  them  in  the  courta  bdow; 
such  as  that  the  evidence  was  discovered  when 
it  was  too  late  to  procure  such  examination,  or 
that  the  witnesses  had  been  subpcenaed  and 
failed  to  appear,  and  could  not  be  reached  by 
attachment,  and  the  like.    19  L.  ed.  963. 

Commissions  for  such  a  purpoee  cannot  be 
allowed,  as  of  course  under  tne  12th  rule^  as  It 
would  afford  an  inducement  to  parties  to  keep 
back  their  testimonv  in  the  subordinate  courts, 
and  the  elTect  would  be  to  convert  this  court 
into  a  court  of  original  jurisdiction.  Admon- 
ished to  that  effect  by  the  prior  decisions  of  this 
court,  the  parties  have  filed  with  the  present 
application  an  affidavit,  as  a  compliance  with 
that  requirement.  Unsettled  as  the  practice 
was  prior  to  that  decision,  the  parties  are  right 
in  supposing  that  this  court  would  entertain  a 
second  application  in  the  same  case. 

Governed  1^  these  views,  the  court  has  ex- 
amined the  affidavit  and  the  reasons  given  why 
the  testimony  was  not  taken  prior  to  the  hear- 
ings in  one  of  the  subordinate  courts;  but  the 
court  is  constrained  to  say  that  the  reasons 
given  are  not  satisfactory,  as  they  show  that  the 
witnesses  were  in  court,  and  that  thej  were  not 
examined  because  the  party  now  asking  Ion  the 
commission  a^eed  that  they  would  not  intro- 
duce any  testunony  in  the  case,  and  the  affi- 
davit shows  that  they  did  not  introduce  any  in 
80  478 
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the  district  court,  nn^  did  not  appeal  from  t!\e 
decree,  and,  of  course,  they  did  not  and  could 
not  introduce  any  in  the  circuit  court,  as  it  is 
well-settled  law  that  the  losing  partv  in  the 
subordinate  court  cannot  be  heard  in  the  appel- 
late court  in  opposition  to  the  decree  in  the  sub- 
ordinate court,  unless  he  himself  also  apP^^ 
from  the  decree.  The  William  Bagaley,  5  Wall. 
412,  18  L.  ed.  691 ;  The  Maria  Martin,  ante,  251. 

Instead  of  being  satisfactory,  the  reasons  set 
forth  in  the  affidavit  why  the  testimony  was 
not  introduced  in  the  trials  below,  are  persua- 
sive nnd  convincinsr  that  the  motion  ought  not 
to  be  granted.  Having  accepted  the  bond 
742 »]  'of  indemnity  and  failed  to  make  any 
defense,  the  risk  as  to  the  sufficiency  of  the 
sureties  was  upon  the  present  appellants;  and 
the  fact  that  they  misjudged  or  are  disappoint- 
ed in  that  behalf,  furnishes  no  reason  lor  the 
motion  before  the  court. 

Motion  denied. 


UNITED  STATES,  AppU 

9, 

JOHN  H.  RUSSELL. 

(8m  8.  C  18  Wall.  628-682.) 

(hmpensatUm  for  private  property  taken  in 
time  of  war—eteamhoata  impreesed  into  pub- 
lie  aervioe-'jurisdietion  of  court  of  claims, 

1.  Where  the  government.  In  time  of  pobllc  dan- 
■er.  takes  private  property  for  pobUc  pajpos^  it 
la  ioond  to  make  full  compensation  to  the  owner. 

2.  Where  steamboats  were  Impressed  Into  public 
service  from  Imperative  military  necessl^  "*L*?Jl 
Srnment  is  bonnTto  make  full  compensation  to  the 
owner  for  the  services  rendered.  ^^«v«.». 

8.  The  tmplovment  snd  use  of  ™-«?*™d?*3 
raised  an  Implied  promise  on  the  part  of  tbe  United 
8te1£  to  re-KnbnrSs  the  owner  for  the  services  ren- 
dered  and  expenses  Incurred,  and  the  court  oi 
t^^^im■  haa  Junadletlon  of  such  claims. 

[No.  220.] 
Argued  Vov.  9,  1871.     Decided  Nov.  «7,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  hifetory  and  facts  of  the  case  suffl- 
dently  appear  in  the  opinion  of  the  court. 

M^ara.  A.  T.  Aekerman,  ^t^Vj^^^r  ■• 
maU  Aaat.  Atty.  Gen,,  and  B.  H.  Brlatow, 
Solicitor  Gen.,  for  appellant;  ,,  «.  . 

Under  the  act  of  Julv  4,  1864  (J  1,  18  Stat. 
at  L.  381 ),  the  court  of  claims  had  no  Junadic- 
tion  of  the  cUlm  of  the  appellee  against  the 

^SwIS^uage  of  the  section  above  referred  to 

!•  as  follows:  ,  ^    m    ^  t 

-That  the  jurisdiction  of  the  court  of  claims 
•hall  not  extend  to  or  Include  any  dalm  against 
the  United  SUtes  growing  out  of  the  destruc- 
tion or  the  appropriation  of  or  damage  to  prop- 
erty by  the  Army  or  Navy,  engaged  In  the  wp- 
prision  of  the  KebelUon,  from  the  commence- 
ment to  the  dose  thereof." 

The  construction  put  upon  thU  section  by 
the  court  is  dedsive  of  ^«  P^f^^.^^"; 
In  the  language  of  Mr.  Justice  l^eld:  ifte 
tom^^appr^rfillon'  is  of  the  broadest  import; 

VStn!n!£S:^£t  r^r *lf?*i2\SS2f^  notS 

Federal  goverMnent.  and  ^^J^J^^^  ""*' 
to  Withers  v.  Buckley,  16  U  eo.  U.  ».  »•. 
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it  includes  all  taking  awi  use  of  property  by  tbo 
Army  and  Navy,  in  the  cause  of  tne  war,  not 
authorized  by  contract  with  the  government.*' 

FHor  r.  Oniied  Statea,  9  WalL  46,  40,  It 
L.  ed.  549,  661. 

That  case  was  a  temporary  occupation  of  real 
property  by  the  Quartermaster's  Department, 
under  a  lease  which  was  held  to  be  invalid. 

The  subseouent  return  of  the  property  did 
not  render  tne  action  of  the  Quartermoster'a 
Hepartment  any  the  less  an  appropriation.  In 
the  analogous  case  of  trover  tne  action  would 
have  lain  at  the  moment  of  the  taking,  and  the 
subsequent  return  of  the  steamer  would  not 
have  defeated  the  action,  but  only  mitigated 
the  plaintiff's  damages. 

Vandrink  v.  Archer,  1  Leon.  221,  223;  Mur- 
ray  v.  Burling,  10  Johns.  172;  Lucua  v.  Trum- 

bull,  16  Gray,  306.  «    ^    ^     ^ 

Ifes^rt.  Oooley  d  Olmrke,  JB.  if.  Conoifi^ 
T.  L.  Dickey,  and  J.  J.  Weed,  for  appellee: 

Chief  Justice  Marshall,  in  the  case  of  Otb- 
bona  V.  Ogden,  12  Wheat.  341,  says: 

"A  great  mass  oi  human  transactions  depend 
upon  implied  oontracts  which  are  not  writt«i, 
but  grow  out  of  the  acts  of  the  parties.  In 
Buch  cases  the  parties  are  supposed  to  have 
made  those  stipulations  which,  as  honest,  fair 
and  just  men,  they  ought  to  have  made." 

There  can  be  no  more  comnrdiensive  defini- 
tion of  an  implied  oontraist.  It  applies  to  ynr- 
emments  as  wdl  as  individuals,  and  detwrmnies 
the  liabilities  of  each,  with  the  same  regard  to 

justice  and  reason.  ^   ^  ««    « ■. 

Conrad  v.  United  Statea,  8  a.  CI.  80;  Brooke 
V.  United  Statea,  2  Ot  CL  80. 

There  is  no  question  in  issue  in  regard  to  the 
authori^  of  the  officers  who  acted  'or  the 
United  States  in  taking  these  steamboats  into 
its  service.  That  the  use  of  said  steambo^ 
was  neoessaiy  to  the  public  service,  is  not  6th 
nied.  That  thdr  use  was  reasonably  wortt 
the  amount  found  by  the  court  of  daims,  te  not 
ouesUoned.  That  the  officers  taking  ^eec 
steamboats  into  the  militory  service  intended  to 
compensate  the  appdlee  for  their  use,  is  ad- 
mitted.  Surdy  these  facto  justified  the  court 
of  daims  In  deddhig  in  favor  of  the  appellee, 
and  in  ito  stotement  of  the  following  legal  con- 
dusion:  "That  there  was  such  an  emplojrment 
and  use  of  claimant's  property  in  the  service  of 
the  United  States,  as  raises  an  implied  pronuse 
on  the  part  of  the  United  States  to  reimburse 
the  daimant  for  the  money  expend^  by  him 
for  and  on  behalf  of  the  tJnited  Slat«i,  and 
also  a  fair  and  reasonable  <»«P«^*»^^*^? 
services  of  the  daimant  and  for  the  services  of 
said  steamers." 

Mr.  Justice  011«ord  deUvered  the  opinion 
of  the  court:  ...  ., 

Private  property,  the  C<>?«<^^«^<>?,  P^T*?^ 
shall  not  be  tiken  for  public  use  without  just 
SmpJ^sation,  and  it  is  dear  that  there  are  few 
safeguards  ordained  in  the  fundamental  law 
ainanst  oppression  and  the  exercise  of  arbitrary 
Xer  of  more  andent  origin  or  of  greater 
^ue  to  the  dtizen,  as  the  provision  for  com- 

^nsation,  except  in  certain  «^'«n«  .<5^»,*?  * 
SS^preeSent  annexed  to  the  right  of  the 
^rnmeiS  to  deprive  ««  omier  of  his  prog- 
S^  without  his  consent  2  Kent,  <^-^/«^ 
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ed.  330;  2  Story,  Const.,  3d  ed.  696.  Extra- 
ordinary and  unforeseen  occasion  arise,  how- 
ever, beyond  all  doubt,  in  cases  of  extreme 
necessity  in  time  of  war  or  of  immediate  and 
impending  public  danger,  in  which  private  prop- 
erty mav  be  impressed  into  the  public  service, 
or  may  be  seueea  or  appropriated  to  the  public 
use,  or  may  even  be  destroyed  without  the  con- 
sent of  the  owner.  Unquestionably,  such  ex- 
treme cases  may  arise,  as  whore  the  property 
taken  is  imperatively  necessary  in  time  of  war 
to  construct  defenses  for  the  preservation  of  a 
military  post  at  the  moment  of  an  impending 
attack  by  the  enemv,  or  for  food  or  medicine 
for  a  sicK  and  famishing  army  utterly  destitute 
and  without  other  means  of  such  supplies,  or 
to  transport  troops,  munitions  of  war,  or 
dothing  to  reinforce  or  supply  an  armv  in  a 
distant  field,  where  the  necessity  for  su<a  rein- 
foreement  or  supplies  is  extreme  and  impera- 
tive, to  enable  those  in  command  of  the  post  to 
maintain  their  position  or  to  repel  an  impend- 
ing attack,  provided  it  appears  that  other  means 
628*  ]  of  transportation  could  not  be  ^obtained, 
and  that  the  transports  impressed  for  the  pur- 
pose were  imperatively  required  for  such  imme- 
diate use.  Where  such  an  extraordinary  and  un- 
foreseen emergency  occurs  in  the  public  service 
in  time  ol  war  no  doubt  is  entertuned  that  the 
power  of  the  sovemment  is  am^ple  to  supply  for 
(he  moment  the  public  wants  in  that  way  to  the 
extent  of  the  inunediate  public  exigency,  but 
the  public  danger  must  be  immediate,  inmii- 
WBat,  and  impending^  and  the  emergency  in  the 
publie  service  must  be  extreme  and  imperative, 
and  such  as  will  not  admit  of  delav  or  a  resort 
to  any  other  aonroe  of  supply;  and  the  cireum* 
stances  must  be  such  as  imperatively  require 
the  exercise  of  that  extreme  power  in  respect  to 
the  partioular  propei^  so  impressed,  appropri- 
ated, or  destroyed.  Exi^;eneiee  of  the  Kind  do 
arise  in  time  of  war  or  impending  public  dan- 
ger, but  it  is  the  emergency,  as  was  said  bv  a 
great  maffistrate,  that  ^ves  the  right,  and  it  is 
dear  thai  the  emorgeney  must  be  shown  to  ex- 
ist before  the  taking  can  be  justified.  Such  a 
imtifleation  may  be  shown,  and  when  shown, 
the  rule  is  well  settled  that  the  officer,  taking 
private  property  for  such  a  purpose,  if  the  emer- 
gency is  fully  proved,  is  not  a  trespasser,  and 
&at  the  government  is  bound  to  make  full  com- 
pensation to  the  owner.  MiteheU  v.  Harmony, 
13  How.  134. 

Three  steamboats,  owned  by  the  appellee,  dur- 
ing the  Rebellion,  were  employed  as  transports 
in  the  publie  service  for  the  respective  periods 
mentioned  in  the  record,  without  any  agree- 
ment fixhig  the  compensation  to  which  the 
owner  should  be  entitled.  Certain  payments 
for  the  services  were  made  in  eadi  case  by  .the 

Semment  to  the  owner,  but  he  claimed  a 
f&r  sum,  snd  the  demand  being  refused,  he 
^tnted  the  present  suit.  Prior  to  the  orders 
hereinafter  mentioned,  the  stestnboats  were  em- 
ploved  by  the  owner  in  carrying  private  f rdghts, 
an j  the  findings  of  the  court  bdow  show  that 
he  quit  that  employment  in  each  case  and  went 
hito  the  public  service  in  obedience  to  the  mili- 
tary order  of  an  assistant  quartermaster  of  the 
army.  Reference  to  one  of  the  orders  will  be 
629*]  sufficient,  as  the  oth^v  are  not  'siiSstan- 
tially  different.  Take  the  second,  for  example, 
wfaidi  reads  as  follows,  as  reported  in  the  traa- 
13  Waix. 


script:  "Imperative  military  necessity  requires 
the  services  of  your  steamer  for  a  brief  period; 
^our  captain  will  report  at  this  office  at  once 
m  person,  first  stopping  the  receipt  of  freight* 
should  the  steamer  be  so  doing."  Pursuant  to 
that  order,  or  one  of  similar  import  in  sub- 
stance and  effect,  the  respective  steamboats 
were  impressed  into  the  public  service  and  em- 
ployed as  transports  for  carrying  government 
freiffht  for  the  several  periods  of  time  set  forth 
in  the  findings  of  the  court.  Throughout  the 
whole  time  the  steamboats  were  so  employed 
in  the  military  service  they  were  in  command 
of  the  owner  as  master,  or  of  some  one  em- 
pl<md  by  him  and  under  his  pay  and  control, 
and  the  findings  of  the  court  show  that  he 
manned  and  victualed  the  steamboats  and  paid 
all  ^  the  running  expenses  during  the  whole 
period  thev  were  so  employed.  Unexplained 
and  uncontradicted,  the  findings  of  the  court 
show  a  state  of  facts  which  plainly  lead  to  the 
conclusion  that  the  emergency  was  such  that  it 
justified  the  officers  in  each  case  in  ordering  the 
steamboat  into  the  service  of  the  United  States, 
as  the  orders  purport  to  have  been  issued  from 
an  imperative  military  necessity,  and  if  so, 
they  show,  beyond  all  doubt,  that  the  officers 
who  issued  them  were  not  trespassers,  and  that 
the  government  of  the  United  States  is  bound 
to  make  full  compensation  to  the  owner  for  the 
services  rendered. 

Such  a  taking  of  private  property  bv  the  gov- 
emment,  when  the  emergency  of  the  publie 
service  in  time  of  war  or  impending  public  dan- 
ger  is  too  urgent  to  admit  of  delay,  is  every- 
where regards  as  justified,  if  the  necessity  for 
the  use  of  the  property  is  imperative  and  im- 
mediate, and  the  danger,  as  heretofore  described, 
is  impending;  and  it  is  equally  dear  that  the 
taking  of  sudi  property  under  such  circum- 
stances creates  an  obligation  on  the  part  of  the 
government  to  reimburse  the  owner  to  the  full 
value  of  the  service.  Private  ri^ts,  under 
such  extreme  and  imperious  drcumstances, 
must  give  way  for  the  time  to  the  public  good, 
but  the  government  must  make  full  restitution 
for  the  sacrifice. 

*Beyond  doubt,  such  sn  obligation  [*680 
raises  an  implied  promise  on  the  part  of  the 
United  States  to  reimburse  the  owner  for  the  use 
of  the  steamboats  and  for  his  own  services  and 
expenses,  and  for  the  services  of  the  crews  dur- 
ing the  period  the  steamboats  were  employed  in 
transporting  government  freight  pursuant  to 
those  orders.  Indebitatus  asMimpnt  is  founded 
upon  what  the  law  terms  an  implied  promise  on 
the  part  of  the  defendant  to  pay  what,  in  good 
consdenoe,  he  is  bound  to  pay  to  the  plaintiff, 
but  Ihe  law  will  not  imply  a  promise  to  pay 
unless  some  duty  creates  such  an  obligation,  and 
it  never  will  sustain  any  such  implication  in  s 
case  where  the  act  of  payment  would  be  con- 
trary to  duty  or  contrary  to  law.  Curtis  v. 
FieMer,  2  Black,  478,  17  L.  ed.  276. 

Tested  by  those  rules  it  is  ^uite  clear  that  the 
obligation  in  this  case  to  reimburse  the  owner 
of  the  steamboats  was  of  a  character  to  raise 
an  implied  promise  on  the  part  of  the  United 
States  to  pay  a  reasonable  compensation  for  the 
service  rendered,  and  if  so,  then  it  follows  that 
the  decree  was  properly  made  in  favor  of  the 
plaintiff,  unless  it  appears  that  the  adjustment 
of  tlie  claim  belonged  to  Congress  or  to  the  ex- 
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ecutive  department,  and  not  to  the  court  of 
claims. 

Jurisdiction  is  vested  in  the  court  of  claims, 
bj  the  act  of  Congress  establishing  the  court, 
to  hear  and  determine  all  claims  founded  upon 
any  law  of  Congress,  or  upon  any  regulation  of 
an  executive  department,  or  upon  any  contract 
express  or  implied  with  the  government  of  the 
United  States,  which  may  be  suggested  to  it  by 
a  petition  regularly  filed  in  the  court.  10  Stat, 
at  L.  6 1 2.  liScpress  authority,  therefore,  is  giv^n 
to  the  court  by  that  act  to  hear  and  determine 
claims  founded  upon  a  contract  with  the  gov- 
ernment of  the  United  States,  whether  express 
or  implied.  Claims  of  the  kind  before  the  court 
woula  certainly  be  within  the  jurisdiction  of 
that  court  were  it  not  that  Congress  has  passed 
a  later  act  restricting  to  some  extent  the  juris- 
diction .conferred  by  that  provision.  By  the 
act  of  July  4,  1S64,  it  is  provided  that  the 
jurisdiction  of  the  court  of  claims  shall  not 
631*]  extend  to  or  include  *any  claim  against 
the  United  States  growing  out  of  the  destruction 
or  appropriation  of,  or  Simage  to,  property  by 
the  Army  or  Navy,  or  any  part  of  tne  Army  or 
Navy,  engaged  in  the  suppression  of  the  Rebel- 
lion, from  the  commencement  thereof  to  the 
close.      13  Stat,  at  L.  3dl. 

Special  reference  is  made  in  behalf  of  the 
appellants  to  that  provision,  and  the  argument 
is  that  it  is  decisive  to  show  that  the  decree  in 
this  case  is  erroneous.  Support  to  that  prop- 
osition is  chiefly  drawn  from  the  signification 
attributed  to  the  word  "appropriation"  and 
from  certain  remarks  of  this  court  in  one  of  its 
recent  decisions.  Filor  v.  United  States,  9 
Wall.  48,  19  L.  ed.  560.  Those  remarks  were 
made  in  respect  to  a  claim  where  a  military 
order  was  issued  for  the  seizure  of  certain  real 
estate  for  the  purpose  of  compelling  a  lease  of 
the  premises,  and  the  findines  of  the  court  show 
that  the  agreement  for  the  lease  was  concluded 
under  the  pressure  of  that  order.  Apart  from 
that  it  also  appeared  that  the  premises  belonged 
to  an  insurant  in  the  rebel  army,  and  the 
court  of  claims  also  found  that  the  contract 
was  void  on  that  account.  Applied  as  those  re- 
marks must  be  to  the  case  then  under  considera- 
tion, no  doubt  is  entertained  that  they  Were 
correct,  but  they  cannot  be  applied  to  the  case 
before  the  court,  as  the  conclusion  to  which 
they  would  tend  would  contradict  the  finding  of 
the  court  below  in  matters  of  fact,  which  can- 
not be  reviewed  in  this  court. 

Briefly  stated,  the  findings  of  the  court  in 
that  behalf  are  as  follows:  That  the  military 
officers  did  not  intend  to  appropriate  the  steam- 
boats to  the  United  States,  nor  even  their  serv- 
ices; that  they  did  intend  to  compel  the  mas- 
ters and  crews,  with  the  steamers,  to  perform 
tihe  services  needed,  and  that  the  Unitea  States 
should  pay  a  reasonable  compensation  for  such 
services,  and  that  such  was  the  understanding 
of  the  owner;  that  the  steamers,  as  soon  as  the 
services  for  which  they  were  required  had  been 
performed,  were  returned  to  the  exclusive  pos- 
session and  control  of  the  owner.  They  were 
equipped,  victualed,  and  manned  by  the  owner, 
682* J  *and  he,  or  persons  by  him  appointed, 
eontinued  in  their  command  throughout  the  en- 
tire period  of  their  service.  He  yielded  at  once  to 
the  military  order  and  entered  into  the  service 
of  the  government,  and  the  court  here  fully  con- 
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curs  with  the  court  of  claims  that  there  was  not 
such  an  appropriation  of  the  steamboats  or  of 
the  services  of  the  masters  and  crews  as  pro- 
hibited the  court  below  from  taking  jurisdiction 
of  the  case.  On  the  contrary,  the  court  is  of 
the^  opinion  that  the  findings  of  the  court  of 
<daims  show  that  the  employment  and  use  of 
the  steamboats  were  such  as  raise  an  implied 
promise  on  the  part  of  the  United  States  to  re- 
imburse the  owner  for  the  services  rendered  and 
the  expenses  incurred,  as  allowed  by  the  court 
of  claims.  Valuable  services,  it  is  conc^ed, 
were  rendered  by  the  appellee,  and  it  is  not 

Kretended  that  the  amount  allowed  is  excessive. 
Feither  of  the  steamers  was  destroyed  nor  is 
anything  claimed  as  damages,  and  inasmuch  as 
the  findmgs  show  that  an  appropriation  of  the 
steamers  was  not  intended  and  that  both  parties 
understood  that  a  reasonable  compensatum  for 
the  services  was  to  be  paid  by  the  United 
States,  the  court  is  of  the  opinion  that  the 
objection  to  the  jurisdiction  of  the  court  of 
claims  cannot  be  sustained,  as  the  claim  is  not 
for  "the  destruction  or  appropriation  of,  or 
damage  to,  property  by  the  Army  or  Navy,  or 
any  part  of  the  Army  or  Navy  engaged  in  the 
suppression  of  the  Rebellion."  Viewed  in  that 
light,  the  case  is  free  of  all  difficult,  as  the 
jurisdiction  of  the  court,  by  the  express  words 
of  the  act  of  Congress,  extends  to  dabns 
founded  upon  an  implied  contract  as  well  as 
upon  that  which  is  express. 

Certain  other  acts  of  Congress  have  been 
passed  in  respect  to  property  impressed  or  em- 
ployed in  the  suppr^sion  of  the  Rebellion,  but 
it  is  not  necessary  to  refer  to  them,  as  thej 
have  no  application  to  any  question  presoited  iii 
this  record. 
Decree  affirmed. 


HENRY  C.  YEAGER  et  al,  Plffe.  in  Err^ 

V, 

ASA  FARWELL  et  oL 

(See  8.  C.  18  Wall.  6-13.) 

Endorser,  u>ho  liable  as  —  what  is  waiver  of  de- 
mand omd  notice, 

1.  Where  negotiations  for  a  loan  on  a  mortgage 
and  note  are  paiding,  one  who  placed  his  name  on 
the  note  at  the  lender's  request,  before  the  negotia- 
tions were  closed  or  any  money  advanced,  is  llabte 
as  an  indorser. 

2.  Where,  on  the  last  day  of  gracei  the  indorsers 
wrote  to  the  holder  of  the  note  that  the  maker  was 
nnable  to  iMiy  'the  note,  hot  would  be  able  to  do  so 
in  a  week  or  ten  days,  and  added  *'bat  we  hold  our- 
selves responblble  for  its  payment,  and  shall  see  it 
done  at  an  early  day,**  which  letter  did  not  reach 
the  holder  until  after  the  note  was  dae ;  held,  that 
snch  letter  was  a  waiver  of  demand  and  notice^  and 
the  indorsers  were  liable,  without  proof  of  demand 
and  notice. 

[No.  72.] 

Buhmitted  Vov.  21, 1871,    Depided  Dee.  11, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
This  is  an  action  of  assumpsit  brought  by 
the  defendants  in   error  in  the   court  below, 
against  Yeager  k  Co.,  as  indorsers  of  a  promis- 

Note. — Promise  to  pap  or  aeknowtedomeni  sf 
UahiUty  after  matMrity  oy  iiidorter,  wi^  IhmhpI- 
edffe  of  the  laches^  is  waiver  of  notice — see  note  to 

Thornton  v.  Winn,  6  L.  ed.  U.  S.  5W. 

v.  !• 


1871. 


Ybagbb  v.  Fabwbix. 
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•ory  note,  dated  St.  Louis,  Oct.  16,  1866,  and 
wyMe  one  year  from  date  at  the  office  of 
hurwell  &  Co.,  BosUm.  The  declaration  stated 
that  the  note  was  made  for  $15,750  and  ten 
per  cent  interest,  by  C.  H.  Kerckhoff ,  potable 
to  his  own  order,  and  was  indorsed  by  Kerck- 
hoff  and  by  Yeager  ft  Co.;  that  when  the  note 
became  due  it  was  presented  at  the  place 
named  for  payment,  which  was  refused;  that 
Yeager  ft  Co.  had  due  notice  and,  Oct.  18, 
1867,  expressly  promised  to  pay  the  same; 
that  the  balance  due  on  the  note  was  $4,940.- 
44.  The  defendants  pleaded  the  ffeneral  issue. 
Verdict  and  judgment  were  in  favor  of  the 
defendants  in  error,  and  the  plaintiffs  in  er- 
ror sued  out  this  writ. 

It  appears  that  Yeaeer  ft  Co.  were  com- 
mission merchants  in  St.  Louis.  Farwell  ft 
Go.  were  their  correspondents,  and  commission 
merchants  in  Boston.  In  September,  1866, 
Yesger  ft  Co.  applied  u>  their  correspondents 
to  lend  Obermeyer  ft  Co.  (the  Co.  being  Kerck- 
hoff) $16,000  on  the  security  of  a  farm  lying 
about  forty  miles  from  St.  Louis,  belonging 
to  Kerckhoff;  After  some  negotiation.  Far- 
well  ft  Co.  agreed  to  make  the  loan.  Kerck- 
hoff executed  his  notes  for  the  amount  and  al- 
so a  deed  of  trust  of  the  above-named  property, 
whidi  was  placed  on  record,  and  the  notes 
and  deed  forwarded  to  Farwell  ft  Co.  Far- 
well  ft  Co.  returned  this  deed  for  clerical  cor- 
rection, and,  at  the  same  time,  returned  the 
notes  with  thie  reouest  that  Mr.  Yeager  would 
faidorse  them  in  his  own  or  the  firm  name. 
Die  notes  were  indorsed  by  Yeager  ft  Co.,  and 
letomed  with  the  deed.  Farwell  ft  Ca  thai 
advanced  the  $16,000  in  different  sums  at  dif- 
ferent times,  in  accordance  with  an  under- 
standing between  the  parties.  Part  of  this 
money  loaned  by  Farwell  ft  Co.  went  to  Yea- 
pg  ft  Co.  to  repay  advances  previously  made 
by  them  to  Obermeyer  ft  Co.  The  notes  were 
not  paid  i^  maturify.  No  evidence  was  ffiven 
that  they  were  presented  for  payment  at  the 
proper  place  ana  time,  or  notice  of  non-pay- 
ment giToi  to  Yeaffer  ft  Co.  The  facts  by 
which  the  plaintiff  bdow  sought  to  avoid 
this  omission  are  fully  stated  in  the  opinion. 
Ueatn,  Goorce  P.  BtroaB  and  Blaybaok 
4  Haeu8slef:,  for  the  plaintiffs  in  error: 

Plaintiffs  in  error  were  merely  indorsers  at 
the  request  and  for  the  accommodation  of  de- 
fendants in  error,  and  without  consideration, 
end  consequently  are  not  liable  to  said  de- 
fendants upon  this  note. 

Moore  v.  Maddock,  33  Mo.  576;  Donoe  v. 
Behuit,  2  Den.  624;  Corliea  v.  Howe,  11  Gray, 
127;  Blade  v.  Hood,  13  Gray,  99;  Pariah  v. 
BUme,  14  Pick.  201;  Bchoomaker  v.  Roosa, 
17  Johns.  304;  Pars.  Mer.  Law,  97. 

Yeager  ft  Co.  were  discharged  by  the  fail- 
ure to  make  demand  of  payment  and  to  notify 
Yeager  ft  Co.  of  nonpayment.  The  letter  in- 
troduced in  evidence  does  not  amount  to  a 
waiver  of  demand,  etc. 

Freeman  v.  Boynion  7  Mass.  488;  Garland 
V.  Bh,  9  Mass.  408;  Loio  ▼.  Howard,  11  Cush. 
268;  KeUey  v.  Brovon,  6  Gray,  108;  Bk,  v.  Dill, 
6  Hill,   404. 

Ur,  Thomaa  T.  Ganti  for  defendants  in  er- 
ror. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

•This  case  resolves  itself  into  two  points: 
IS  Waxx.. 


First.  Were  Yeager  ft  Co.  indorsers  of  the 
note  in  controversy? 

Second.  If  so,  were  Farwell  ft  Co.  relieved 
from  the  necessity  of  proving  on  the  trial  that 
th^  demanded  payment  of  the  maker,  and 
gave  notice  to  the  indorsers  of  the  dishonor 
of  the  note? 

It  is  very  clear  that  Yeager  ft  Co.  were  lia- 
ble as  indorsers,  if  they  placed  their  names  on 
the  back  of  the  note  m  question  before  Far- 
well  ft  Co.  closed  the  negotiations  for  the  loan 
to  Kerckhoff,  or  made  any  advances  on  it  to 
him.  And  the  condition  of  the  parties  is 
not  altered  by  the  fact  that  Yeager  ft  Co., 
without  consideration,  indorsed  the  note  at 
the  request  of  Farwell  ft  Co.  after  negotiations 
concerning  the  loan  had  been  some  time  in 
progress,  and  when  they  had  a  right  to  suppose 
Farwell  ft  Co.  were  satisfied  with  the  landed 
security  which  Kerckhoff  offered.  It  maybe 
true  that  Farwell  ft  Co.  originally  intendea  to 
let  the  money  go  on  the  security  of  the  trust 
deed,  but  they  were  not  legally  bound  to  do 
so,  and  could  alter  their  minds  on  the  sub- 
jeist,  and  forbear  to  loan  the  money  unless 
Yeager  ft  Ca  (who  were  the  middlemen  in  the 
negotiation)  should  also  indorse  the  note. 
If  they  choose  to  do  this  before  the  transac- 
ti<m  *was  completed  or  any  portion  of  the  [*12 
money  loaned  was  actually  advanced  to  Kerck- 
hoff, then  their  liability  as  indorsers  is  fixed, 
and  so  the  learned  court  told  the  jury. 
Whether  the  indorsement  was  before  or  after 
the  conclusion  of  the  negotiations  for  the  loan, 
or  before  or  after  the  advanoements  to  Kerck- 
hoff, were  questions  of  fact  for  the  determinar 
tion  of  the  jury.  As  there  was  evidence  tend- 
ing stronffly  U>  support  the  finding  of  the 
jury  on  this  point,  and  as  they  were  cor- 
rectly instructed  in  rdation  to  it,  the  plain- 
tiff in  error  cannot  justly  complain  of  the  ac- 
tion of  the  jury. 

The  .undertaking,  however,  of  the  indorser 
of  a  negotiable  note  is  only  to  pay  it  in  case 
the  maker  does  not>  and  he  is  immediately  no- 
tified of  this  defai^t.  The  remaining  defense 
set  up  in  this  action  is  that  this  was  not  done 
and,  therefore,  the  indorsers  were  not  charge- 
able. But  the  indorser  can,  by  his  own  con- 
duct, place  himself  in  such  a  position  that  he 
is  estopped  from  alleging  want  of  demand  and 
notice  of  non-payment.  Although,  accurately 
speaking,  there  can  only  be  a  waiver  of  de- 
mand and  notice  by  the  indorser  before  the 
note  is  due,  yet  after  it  is  due  he  can  waive 
proof  of  them;  or,  what  is  more  to  the  pur- 
pose, he  can  so  act  towards  the  holder  of  the 
note  as  to  render  the  fact  that  demand  was 
not  made  or  notice  given  wholly  immaterial. 
1  Pars.  B.  ft  N.  chap.  13,  p.  694.  The  inquiry 
is  whether  Yeager  ft  Co.  have,  by  their  course 
of  action,  put  themselves  in  this  category. 
The  court  below  held  that  they  had;  and,  aa 
the  evidence  on  the  subject  was  undisputed, 
took  it  from  the  jury  and  decided  it  as  a 
question  of  law. 

This  evidence  consists  of  a  letter  written 
by  Yeager  ft  Co.  on  the  day  the  note  matured, 
from  St.  Louis,  where  they  and  Kerdch<^  re- 
sided, to  Farwell  ft  Co.^  who  lived  in  Boston. 

This  lett^  substantially  informed  the  Far- 
wells  that  Kerckhoff  was  unable  to  pay  his 
note,  but  would  be  able  to  do  so  in  a  wc«k  or 
ten  days  at  farthest.    After  expressing  the  an- 
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pojranee 'felt  br  the  wiiten,  on  account  of  the 
dishonor  of  the  paper,  it  concludes  in  these 
words:  "But  we  hold  ourselves^  responsible 
for  the  pajmient  of  the  note,  and* shall  see  it 
is  done  at  an  early  day." 
18*]  ^Necessarily,  this  letter  could  not  have 
reached  its  destination  in  due  course  of  mail 
until  after  the  note  was  due;  but,  for  the  pur- 
pose of  holding  the  indorser,  this  is  immate- 
rial, for,  as  we  have  seen,  he  can  dispense 
with  the  conditions  'for  his  benefit  as  well  after 
as  before  the  paper  matures.  It  has  been  held 
by  this  court,  in  Sigerson  v.  Mathetpa,  20  How. 
496,  15  L.  ed.  989,  that  if  the  indorser,  with 
full  knowledge  of  the  fact  that  no  demand  has 
been  made  or  notice  given,  makes  a  subsequent 
promise,  he  is  liable  and  cannot,  when  sued, 
set  up  as  a  defense  the  want  of  such  demand 
and  notice;  and  to  the  same  effect  are  the  de- 
cisions of  the  courts  in  this  country  generally. 
8ee  1  Pars.  B.  &  N.  p.  595,  n.  m.  Applying 
the  principle  of  these  decisions  to  the  ad- 
mitted facts  of  this  case  there  is  no  difficulty 
in  charging  the  indorsers.  Their  promise  to 
pay  was  expressly  made  after  they  knew  of 
the  laches  of  the  maker  of  the  note,  and  they 
cannot  now  be  allowed  to  repudiate  it. 

The  most  formal  demand  and  notice  could 
have  been  of  no  service  to  them,  for  they 
knew  the  demand  would  be  useless,  and  the 
notice  cc- '  I  only  tell  them  what  they  were 
advised  of  without  it.  Acting  under  the  weight 
of  the  knowledge  of  KerckhoflT's  default,  they 
did  not  choose  to  wait  in  order  to  see  whether 
Far  well  A  Co.  hi^d  taken  the  reouisite  steps  to 
charge  them,  but  preferred  at  once  to  ac- 
Jcnowledge  their  liability  and,  accordingly, 
made  the  direct  promise  to  pay  the  note,  tin- 
der these  circumstances,  this  promise  is  bind- 
ing and  does  not  require  for  its  enforcement 
the  proof  of  demand  and  notice. 

The  judgment  of  the  Circuit  Court  i$  af- 
firmed. 

14»J  WILLIAM  B.  WEBB,  Trustee,  Plff.  in 

ALEXANDER  SHARP. 

(See  8.  C.  13  Wall.  14-17.)     . 

Lien  for  rent — bona  fide  purchcLser — goods  ecf- 
empt  from  ewecution, 

1.  The  lien  of  a  landlord  for  rent  In  the  District 
of  Columbia  it  superior  to  that  of  a  mortgage  on  a 
tenant's  chattels,  so  long  as  they  remain  on  the  de> 
mised  premises  and  continue  to  be  the  property  of 
the  tenant. 

2.  But  the  lien  Is  not  good  as  against  a  bona  fide 
purchaser,  without  notice  of  the  landlord*8  Hen. 

8.  When  the  law  Imposes  the  Hen  only  upon  such 
foods  of  the  tenant  upon  the  premises  as  are  sub- 
ject to  execution.  It  means  to  exclude  goods  which 
are  exempt  from  execution  by  some  general  or  spe- 
cial law. 

[No  49.] 

Submitted  Nov.  IS,  1811.  Decided  Dec.  11,1871, 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  C>)lumbia. 
The  case  is  stnte^d  by  the  court. 
Mr.  BMniiel  S.  Honklo  for  plaintiff  in  er- 
ror. 

Mr,  William  F.  Mattinsly  for  defendant 
in  error. 

Mr.  Justice  Bradlej  delivered  the  opinion 
of   the  court: 

This  was  an  action  of  replevin  f<»'  a  print- 
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tng-press,  which  was  attached  for  rent  by  the 
landlord  of  the  premises  whereon  it  was  found 
After  the  tenants  had  taken  a  lease  of  the 
said  premises,  which  were  a  building  in  this 
city,  they  purchased  and  placed  therein  the 
printing-press  in  question;  and,  subsequently, 
on  the  11  th  of  December,  1867,  they  borrowed 
money  and  executed  to  the  plaintiff  in  error  a 
deed  of  the  press,  to  secure  the  repayment  of 
the  loan,  liiis  debt,  though  it  became  due, 
was  never  paid.  The  rent  jot  which  the  land- 
lord attached  the  press  accrued  in  1869,  within 
three  months  prior  to  the  issuing  of  the  at- 
tachment. Judgment  being  perfected  on  the 
attachment,  a  writ  of  fieri  facias  was  issued 
to  the  marshal  of  the  district,  the  new  defend- 
ant in  error,  who  levied  on  the  press,  which 
still  remains  on  the  premises. 

The  question  is  whether  the  lien  of  the 
landlord  is  or  is  not  superior  to  that  of  the 
trustee.  The  supreme  court  of  the  district  de- 
cided  that  it  is,  and  in  that  opinion  we  concur. 

By  the  act  of  Congress,  parnd  February  22, 
1847,  I  12,  14  Stat,  at  L.  404,  the  old  right 
of  distress  for  rent  was  abolished,  and,  instead 
of  it,  it  was  enacted  "that  the  landlord  shall 
have  a  tacit  lien  upon  such  of  the  tenant's 
personal  chattels  upon  the  premises  as  are 
subiect  to  execution  for  debt,  to  commence 
with  the  tenancy  and  continue  for  three 
months  after  the  rent  is  due,  and  until  the 
termination  of  anv  action  for  such  rent 
brought  within  said  two  months.  And  this 
lien  may  be  enforced:  (1)  By  attachment, 
to  be  issued  upon  affidavit  that  the  rent  is 
due  and  impaid;  or,  if  not  due,  that  the  de- 
fendant is  about  to  remove  or  sell  all  or  s<Hne 
of  said  chattels;  or  (2)  by  judgment  against 
the  tenant,  and  execution  to  be  levied  -  on 
said  diattels  or  any  of  them,  in  whosoever 
hands  they  may  be  found;  or  (3)  by  action 
a^inst  any  purchaser  of  any  of  said  chattels, 
with  notice  of  the  lien." 

It  will  thus  be  seen  that  the  act  is  dear  and 
explicit  that  the  landlord  shall  have  a  lien 
upon  the  tenant's  chattels  on  the  premises 
(liable  to  execution)  '*to  commence  with  the 
tenancy  and  continue  for  three  months  after 
the  rent  is  due."  It  also  points  out  how, 
within  the  three  months,  the  lien  is  to  be  en- 
forced, namely,  by  attachment,  etc  In  this 
case  the  chattel  was  on  the  premises,  it  was 
attached  within  three  months  after  the  rent 
accrued,  the  suit  on  the  attachment  was  reg- 
ularly prosecuted  to  judgment,  and  the  mar- 
shal took  the  chattel  in  execution.  *The  [*16 
case  is  strictly  within  the  language  of  the  act, 
unless  the  press  was  not  "such  a  chattel  of  the 
tenant  as  is  subject  to  execution." 

The  plaintiff  in  error  contends  that  the  deed 
of  trust,  being  a  valid  instrument,  the  prop- 
erty became  vested  in  the  trustee,  and  the 
press  was  not  liable  to  be  taken  in  execu- 
tion for  the  debts  of  the  tenant  and,  there- 
fore, that  the  act  does  not  give  the  landlord 
a  lien,  because  the  lien  given  by  the  act  is 
only  upon  such  chattels  of  the  tenant  as  are 
subject  to  execution. 

The  deed  of  trust  was,  in  effect  and  pur- 
pose, nothing  but  a  mortgage.  It  waa  given 
to  secure  the  payment  of  a  loan.  It  was  an 
express  lien  created  by  deed  to  secure  the  per- 
formance of  a  contract.    The  landlord's  lien  to 

80  U.  8. 


1871. 


United  Statcs  v.  Clyde.    Clyde  v.  United  States. 


35-39 


tn  implied  or  ta^it  lien,  created  by  law  to  se- 
eure  the  performance  of  another  contract  and, 
of  the  two.  the  landlord's  is  tlie  prior  lien,  and 
cannot  be  displaced  by  the  other.  The  landlord's 
lien  attadied  to  the  printing-press  the  moment 
It  was  placed  upon  the  demised  premises,  before 
the  mortgage  was  given,  and  as  long  as  it  re- 
mained on  the  premises  the  lien  continued  un- 
til each  instalment  of  rent  became  due  and 
for  three  months  afterwards,  and  then  ceased 
as  to  that  instalment.  Had  the  tenant  made 
an  absolute  and  bona  fide  sale  of  the  press, 
the  case  would  have  been  a  different  one.  The 
law  protects  bona  fide  purchasers  without  no- 
tice of  the  landlord's  hen.  Goods  sold  in  the 
ordinary  course  of  trade  undoubtedly  become 
discharged  from  the  lien;  otherwise  business 
could  not  be  safely  carried  on.  This  was  so 
decided  by  the  supreme  court  of  Iowa  in  giv- 
ing construction  to  a  similar  law  of  that  state. 
Grant  v.  WhitweU,  9  Iowa,  157.  But  neither 
the  words  nor  the  reason  of  the  law  call  for 
a  postponement  of  the  landlord's  lien  to  that 
of  a  subsequent  mortgage  or  execution  cred- 
itor, so  lon^  as  the  goods  remain  on  the  de- 
mised premises  and  continue  to  be  the  prop- 
erty of  the  tenant. 

As  to  the  suggestion  that  this  press  was  not 
subject  to  execution,  we  apprehend  that  a  deed 
17*]  of  trust  does  not  protect  *goods  from 
sale  by  execution.  The  owner  has  still  an 
interest,  or  equity  of  redemption  in  them, 
which  is  subject  to  sale;  and  a  purchaser  at 
an  execution  sale  would  be  entitled  to  redeem 
the  goods  from  the  deed  of  trust  by  paying 
the  debt  secured  thereby.  When  the  law  im- 
poses the  lien  only  upon  such  goods  of  the  ten- 
ant upon  the  premises  as  are  subject  to  exe- 
cution, it  means  to  exclude  goods  which  are 
exempt  from  execution  by  some  general  or  spe- 
cial taw,  such  as  those  which  a  man  is  enti- 
tled to  retain,  against  all  executions,  for  the 
use  of  his  family  or  the  practice  of  his  trade. 

The  judgment  is  affirmed. 


UNITED  STATES,  Appt^ 

V. 

THOMAS   CLYDE; 

and 

THOMAS  CLYDE,  Appt^ 

o. 

UNITED  STATES. 

(Bee  8.  C  18  Wall.  86-89.) 

Receipt  in  full,  when  aatiefctctien  of  disputed 
claim — void  rule  of  court  of  claims. 

1.  Where  the  amonnt  of  a  claim  against  the  gov- 
ernment iB  disputed,  the  receiving  by  the  claimant 
of  the  amount  made  out  by  the  government  at  cor- 
rect, and  blB  giving  a  receipt  in  rail,  concludes  him 
from  making  any  further  demand,  and  is  a  satisfac- 
tion of  the  claim. 

2.  A  rule  o^  the  court  of  claims,  which  requires 
that  the  claimant  should  not  only  have  such  a 
claim  as  stated  In  the  act  creating  the  court,  but 
should  have  first  gone  through  the  department 
^rhich  might  hdve  entertained  It,  before  be  would 
be  permitted  to  prosecute  in  that  court  estab- 
lishes a  Jurisdictional  requirement  which  Congress 
alone  had  the  powers  to  establish,  and  is  void. 

Nora. — Payment  of  part  of  debt  no  tatUfoction 
•f  the  whole — see  aotes,  9  L.  ed.  U.  8.  1046 ;  26  L. 
«d.  U.  8.  1186. 

Accord  ahd  satUf notion  hy  part  payment — see 
note.  20  L.  B.  A.  785. 
13  W- 


[Nos.  43,  44.] 
Argued  Nov.  10,  Wl.    Decided  Deo.  11,  1871. 

APPEALS  from  the  Court  of  Claims. 
This  was  an  action  commenced  in  the 
court  of  claims,  where  Clyde  claimed  $9,880, 
a  balance  alleged  to  be  due  him  on  a  contract 
of  charter-party,  for  the  hire  of  the  steam- 
boat Tallacca.  He  claimed  further  the  sum 
of  $5,000  damages  for  the  loss  of  the  barge 
W.  E.  Hunt,  destroyed  by  the  rebel  enemies 
of  the  United  States,  while  in  the  latter's  serv- 
ice, under  a  similar  contract. 

By  an  amended  petition,  filed  Apr.  3,  1869, 
the  claim  for  the  Tallacca  was  increaaed  to 
$10,000. 

The  court  of  claims  gave  judgment  for  the 
first  claim,  the  Tallacca,  in  the  sum  of  $7,- 
640,  from  which  the  United  States  has  ap- 
pealed. 

And  the  court  gave  judp^ent  as  to  the  sec- 
ond claim,  the  Hunt,  dismissing  the  same. 
The  petitioner  appealed  from  the  whole  judg- 
ment. 

The  facts  are  stated  by  the  court. 

Meaere.  A.  T,  Akerman,  Atty.  Oen.,  B.  BL 
Biistowt  Solicitor  Oen.,  and  C.  BL  HIU* 
Aaat.  Atty.  Oen.,  for  United  States: 

In  May,  1863,  the  Quartermaster  General 
disapproved  of  the  charter  of  the  Tallacca. 
What  his  reason  was  for  so  doinff  does  not 
appear;  but  it  must  be  presumed  that  he  had 
reasons  which,  whether  they  were  sufficient  or 
not,  were  deemed  sufficient  by  him  to  justify 
his  action.  From  that  moment  the  claim  of 
Clyde  upon  the  government,  under  the  char- 
ter-party, must  be  regarded  as  a  claim  dis- 
puted by  the  government,  and  the  subsequent 
settlement  in  December,  in  accordance  with 
an  account  in  which  he  was  credited  with  the 
use  of  the  steamer,  at  the  rate  fixed  bv  the 
Quartermaster  General,  and  chamd  witn  the 
excess  which  had  been  paid  to  him  previouitf 
to  the  end  of  February,  and  then  received  the 
amount  thus  found  due,  and  gave  a  receipt  in 
full,  was  a  final  satisfaction  between  the  gov- 
ernment and  himself. 

U.  8.  V.  Adamn,  7  Wall.  463,  19  L.  ed.  249» 
and  9  Wall.  554,  19  L.  ed.  584;  U.  8.  v.  Child, 
ante,  360,  decided  at  the  present  term. 

A  fortiori  must  this  be  so  of  a  settlement 
for  aire  subsequent  use  of  the  steamer  by  the 
War  Department. 

The  decision  of  the  court,  that  the  claim 
for  the  services  of  the  William  E.  Hunt  was 
prematurely  brought,  under  their  rules,  be- 
cause it  had  not  been  submitted  to  the  proper 
department,  was  strictly  correct.  The  rule 
is  an  eminently  proper  one,  and  one  which 
the  court  of  claims  was  authorized  to  adopt, 
and  the  decision  of  that  court,  that  the  rule 
has  not  been  complied  with,  and  that,  there- 
fore, the  suit  will  not  be  entertained  by  it, 
is  not  one  that  this  court  will  revise. 

Meaara.  N.  P.  Chipman  d  Hoamer,  Ohmrl^m 
F*  Peekt  and  TI&obum  J.  Duraiit,  lor 
Thomas  Clyde: 

The  court  below  has  well  said  that  the 
Quartermaster  General  had  no  power  to  re- 
duce the  rate  of  compensation  fixed  by  the 
charter-party.  However,  the  court  below 
erred  in  saying  that  the  Quartermaster  had  a 
right  to  reduce  the  pay  after  the  date  of  hit 
notice  to  petitioner  of  his  design  to  do  so. 
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The  price  being  mn  essential  element  of  the 
contract  could  only  be  changed  bv  consent  of 
both  parties;  and  so  far  from  yielding  his  as- 
sent, the  petitioner,  as  soon  as  the  desire  of 
the  Quartermaster  General  to  reduce  the  pay 
was  made  known  to  him,  promptly  refused  to 
consent  to  the  reduction. 

Upon  this  proposal  on  the  one  side  to  make 
a  new  contract,  and  on  the  other  a  refusal  to 
enter  into  such  a  one,  what  were  the  respec- 
tive duties  of  the  parties?  About  this  it  is  not 
possible  that  there  should  be  any  difference  of 
opinion. 

The  Quartermaster  proposes;  the  petitioner 
rejects;  therefore,  there  is  no  new  contract. 

The  court  below  says  that  the  petitioner  as- 
sented to  the  proposal,  though  ne  had  posi- 
tively refused  to  do  so,  because  "he  haa  failed 
to  show  whether,  on  being  notified  of  this  or- 
der, he  determined  to  allow  his  boat  to  remain 
in  the  service  at  the  reduced  rate,  or  sought 
to  take  her  out  of  it,  and  terminate  her  em- 
ployment by  the  government." 

It  is  not  incumbent  on  the  petitioner  to 
make  such  a  showing,  nor  to  do  anything  of 
the  kind. 

The  charts-party  expressly  declares  that 
"this  contract  is  to  remain  m  force  for  the 
full  term  of  ten  days  from  the  above  date,  and 
as  much  longe  as  said  vessel  may  be  required 
by  the  United  States  War  Department." 

When,  therefore,  the  petitioner  rejected  the 
proposal  to  reduce  the  rate  of  pay,  it  was 
the  duty  of  the  Quartermaster,  if  he  did  not 
wish  to  retain  the  Tallacca  at  the  contract 
price,  to  give  her  up  at  once  to  the  owner. 

The  court  below  erred  in  dismissing  this 
claim  for  the  loss  of  the  barge,  for  the  reason 
that  it  had  not  been  presented  and  decided  in 
one  of  the  departments. 

The  act  of  Feb.  24,  1855,  to  establish  a 
eourt  for  the  investigation  of  claims  against 
the  United  States,  $  1,  10  Stat,  at  L.  612, 
declares  that  "the  said  court  shall  hear  and 
determine"  all  claims  founded  "uppn  any  con- 
tract, express  or  implied,  with  the  government 
of  the  United  States." 

The.^td  section  of  the  act  of  Mar.  3,  1863, 
amendatory  of  the  former,  12  Stat,  at  L.  675, 
uses  the  same  language. 

This  act  gives  U>  every  man  having  a  claim 
founded  on  a  contract,  the  right  to  oring  his 
suit  unconditionally,  and  the  court  below  has 
consequently  well  said  that  "the  court  of 
daims  has  jurisdiction  of  a  claim  arising 
upon  express  contract  for  the  charter  of  a 
vessel  in  the  military  service  of  the  United 
States,  notwithstanding  that  it  has  never  been 
presented  to  any  executive  department  for  pay- 
ment, and  has  never  been  allowed  or  rejected 
by  the  accounting  officers  of  the  government." 

The  lower  court  then  had,  by  the  statute, 
jurisdiction  of  this  claim.  Why,  then,  did  it 
refuse  to  entertain  it?  On  account  of  the  rule 
which  interposed  a  condition  not  found  in  the 
statute.  The  suitor  whom  the  law  admits  the 
rule  excludes.  Which  is  to  prevail?  Can  a 
court,  by  the  adoption  of  a  rule,  restrict  or 
enlarge  its  own  jurisdiction?  Certainly  nei- 
ther the  one  nor  uie  other.  This  is  elementary, 
and  can  scarcely  need  the  citation  of 'authori- 
ties; we  refer,  however,  to  Wallace  v.  Clarke 
3  Wood,  ft  M.  363  (top)  ;  The  Si.  Lawrence, 
1  ^lack,  526,  17  L.  ed.  182. 
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Mr.  Justice  Bradley  delivered  the  opinion 
on  the  court: 

In  the  first  of  these  cases  the  facts  found 
were  that^  on  the  16th  of  November,  1862,  the 
ferry-Doat  Tallacca,  owned  by  the  claimant, 
was  chartered  by  Captain  Ferguson,  an  assist- 
ant quartermaster  of  the  United  States  Army, 
at  the  rate  of  $115  per  day  for  every  day  she 
might  be  employed  in  the  service  of  the  United 
States,  and  until  returned  to  Alexandria,  where 
she  was  lying;  and  that  the  said  boat  contin- 
ued in  the  service  of  the  government  from  the 
date  of  the  charter-party  until  the  31st  of 
July,  1863,  and  waa  paid  at  the  agreed  rate 
until  the  last  of  Februanr,  1863,  without  ob- 
jection; but  that  on  the  13th  of  May,  1863,  the 
Quartermaster  General  disapproved  of  the 
charter-party  by  the  following  order:  "The 
charter  of  the  Tallacca  is  disapproved  by  the 
Quartermaster  General.  She  will  be  paid  for 
only  at  the  rate  of  $75  per  day  from  the  date 
of  her  charter,  so  long  as  she  may  be  retained 
in  the  service.  The  excess  of  $40  per  day  al- 
ready paid  will  be  deducted  on  the  present 
settlement  for  her  services  from  March  Ist, 
1863,"  etc.  The  claimant  was  notified  of  the 
contents*  of  this  order  during  the  month  of 
May.  He  refused  to  consent  to  the  reduction, 
but  has  not  shown  whether,  on  being  notified 
of  this  order,  he  determined  to  allow  his  boat 
to  remain  in  the  sendee  at  the  reduced  rate, 
or  sought  to  take  her  out.  The  boat,  in  fact, 
remained  in  the  service  until  July  31,  1863. 
No  further  payment  was  made  until  December, 
1863,  when  the  Quartermaster  stated  the  ac- 
count at  the  reduced  rate,  deducted  the  ex- 
cess of  $40  per  day  paid  on  the  former  set- 
tlement, and  paid  the  claimant  the  balance. 
The  claimant  receipted  for  this  balance  as  '^in 
full   of  the  above  account." 

Upon  these  facts  the  court  of  claims  decided 
that  the  claimant  was  entitled  to  be  paid  at 
the  rate  named  in  the  charter-party  until  he 
received  notice  of  the  reduction  made  by  the 
Quartermaster  General,  and  after  that  at  the 
reduced  rate. 

In  this  we  think,  on  the  principles  deter- 
mined by  this  court  in  the  late  case  of  The 
U,  8,  V.  Child,  ante,  360,  the  court  of  claims 
erred.  From  the  time  that  the  order  of  the 
Quartermaster  General  was  made,  disapprov- 
ing of  the  charter-party  and  razeeing  the  rate 
for  the  whole  period  of  the  service,  the  case 
was  clearly  one  of  dispute  at  least,  if  not  one 
of  acquiescence  on  the  part  of  the  claimant. 
Notwithstanding  this  order,  he  permitted  his 
boat  to  remain  in  the  service  until  the  31st 
of  July,  knowing  the  change  of  terms  which 
the  Quartermaster  General  had  made.  It  can- 
not be  pretended  that  there  were  two  lettinga, 
or  two  charter-parties  of  the  vessel.  There 
was  only  one;  and  as  to  this  one,  the  govern- 
ment determined  to  allow  one  rate,  and  the 
claimant  insisted  on  another.  The  govern- 
ment stood  on  the  order  of  the  superior  officer, 
and  insisted  that  this  should  govern  the  con- 
tract; the  claimant  insisted  the  contrary.  Un- 
der these  circumstances,  the  final  determina- 
tion of  the  latter  to  talce  the  balance  of  the 
account  as  made  out  on  the  basis  contended 
for  by  the  government,  and  his  giving  a  re- 
ceipt in  full,  is  clear  evidence  that  he  affreed 
to  take  that  balance  in  satisfaction  of  his 
claim;  and  this  fact  under  the  circumstancee 
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ol  the  case  oondudes  him  from  making  any 
further  demand.  The  judgment  is,  therefore, 
reversed  as  to  this  count. 

In  the  other  appeal  arising  upon  the  second 
count,  in  which  the  claim  was  for  the  use  of 
the  har^  William  E.  Hunt,  the  court  of 
claims  dismissed  the  claim,  on  the  ^ound  that 
it  was  not  presented  in  conformity  with  a 
rule  of  practice  which  the  court  then  had,  but 
which  has  since  been  abrogated.  Hiis  rule  re- 
quired that  where  the  case  was  such  as  is 
ordinarily  settled  in  any  executive  depart- 
ment, the  petition  should  show  that  applica- 
tion for  its  allowance  had  been  made  to  that 
department  and  without  success,  and  its  de- 
cision thereon. 

However  useful  and  proper  such  a  rule  as 
that  complained  of  by  the  appellant  may  have 
been  prior  to  the  enactment  of  the  law  passed 
June  25th,  1868,  15  Stat,  at  L.  76,  which  re- 
miires  the  Attorney  General  to  obtain  from 
the  proper  department,  and  the  department  to 
furnish,  siich  facts,  circumstances  and  evi- 
dence as  it  might  be  in  possession  of  in  rela- 
tion to  any  claim  prosecuted  in  the  court  of 
claims,  we  are  of  opinion  that  it  was  not  com- 
petent for  the  court  of  claims  to  impose  it 
as  a  condition  of  presenting  a  claim  in  that 
court.  Instead  of  beins  a  rule  of  practice,  it 
was  really  an  additional  restriction  to  the  ex- 
ercise of  jurisdiction  by  that  court.  It  re- 
Suired  the  claimant  to  do  what  the  acts  ^ving 
he  court  jurisdiction  did  not  re(|uire  him  to 
do  before  it  would  assume  jurisdiction  of  his 


The  act  of  1855,  which  created  the  court, 
declares  that  it  shall  "hear  and  determine  all 
claims  founded  upon  any  law  of  Congress,  or 
upon  any  regulation  of  an  exe^tive  depart- 
ment, or  upon  any  contract,  express  or  im- 
glied,  with  the  government  of  the  United 
tates,  which  may  be  siu;gested  to  it  by  a 
petition  filed  therein."  The  rule  adopted  by 
the  court  required  that  the  claimant  should 
not  only  have  such  a  claim  as  stated  in  the 
act,  but  should  have  first  gone  through  the 
department  which  might  have  entertained  it, 
before  he  would  be  permitted  to  prosecute  in 
that  court.  This  was  establishing  a  jurisdic- 
tional requirement  which  Congress  alone  had 
the  power  to  establish. 

The  judgment  of  dismissal  must,  therefore, 
be  reversea. 

The  judgment  of  the  Court  of  Claims  i$  re- 
versed upon  both  appeals,  and  the  record  is 
38*]  remitted,  with  directions  *to  enter  a  de- 
cree of  dismissal  as  to  the  first  count  in  the  pe- 
tition, and  proceed  to  a  hearing  on  the  second 
count, 

Mr.  Justice  Field,  dlssentinff: 

I  dissent  from  so  much  of  the  judgment  of 
this  court  as  decided  against  the  claim  of  the 
appellant  for  the  amount  stipulated  in  the 
charter-party. 

40*]  •JOHN  S.  TOOF,  Charles  J.  Phillips,  and 
Frank  M.  Mahan,  as  Toof,  Phillips  &  Co., 
Appts., 

V. 

RUFUS  W.  MARTIN,  Assignee  in  Bankruptcy 
of  W.  P.  Haines  A  Co. 
(See  S.  C.  IS  Wall.  40-51.) 
Insolvency,  what  is — transfer  of  property,  when 
a  preference  of  one  creditor — notice  to  credit- 
or— transfer  in  fraud  of  bankrupt  act, 
13  Wall. 


*1.  By  Insolvency,  as  used  In  the  bankrupt  act 
when  applied  to  traders  and  merchants,  Is  meant 
Inability  of  a  party  to  pay  bis  debts  as  they  become 
due  In  the  ordinary  course  of  business. 

2.  Tbe  transfer  by  a  debtor  of  a  large  portion  of 
bis  property  wblle  ne  U  Insolvent,  to  one  creditor, 
without  making  provision  for  an  equal  distribution 
of  tbe  proceeds  to  all  bis  creditors,  necessarily  op- 
erates as  a  preference  to  blm,  and  must  be  taken  as 
conclusive  evidence  tbat  a  preference  was  Intended, 
unless  tbe  debtor  can  show  tbat  be  was  at  tbe  time 
Ignorant  of  bis  Insolvency,  and  tbat  bis  affairs  were 
sucb  tbat  be  could  reasonably  expect  to  pay  all  bis 
debts.  Tbe  burden  of  proof  Is  upon  blm  In  sucb  a 
case,  and  not  upon  tbe  aasljmee  or  contestant  In 
bankruptcy. 

3.  A  creditor  has  reasonable  cause  to  believe  a 
debtor,  wbo  Is  a  trader,  to  be  Insolvent  wben  suck 
a  state  of  facts  Is  brought  to  tbe  creditor's  notldu 
respecting  the  affairs  and  pecuniary  condition  of 
the  debtor,  as  would  lead  a  prudent  business  man  to 
the  conclusion  tbat  he  Is  unable  to  meet  bis  obllga^ 
tlons  as  they  mature  In  tbe  ordinary  course  of  busi- 
ness. 

4.  A  transfer  by  an  Insolvent  debtor  with  a  view 
to  secure  his  property,  or  any  part  of  It,  to  one  cred- 
itor, and  thus  prevent  an  equal  distribution  among 
all  bis  creditors,  is  a  transfer  In  fraud  of  tbe  bank- 
rupt act. 

[No.  68.] 
Submitted  Nov.  14, 1871.  Decided  Deo.  11, 1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkansas. 

The  case  is  stated  hy  the  court. 

Messrs,  A.  H.  Garland^  Brown  d  Collins, 
for  appellants: 

The  inability  of  Haines  &  Co.  to  pay  their 
debts  in  money  as  their  fell  due,  did  not  con- 
stitute insolvency  on  their  part. 

Burrill  defines  an  insolvent  to  be  one  who 
cannot  pay  or  who  does  not  pav  his  debts; 
one  who  is  unable  to  pay  his  aebts  or  whose 
debts  cannot  be  collected  out  of  his  means  by 
iMpal  process.    2  Burr.  L.  Die.  Insolv^it. 

Worcester,  in  his  dictionary,  adopts  this 
definition.  By  the  universal  acceptation  of 
the  word  "insolvent"  in  this  country  and  in 
England,  if  a  party's  available  means — ^means 
tht^  he  can  use  in  paying  his  debts,  exceed 
those  debts,  he  haa  never  been  deemed  insol- 
vent. 

James  on  Bankruptcy,  Notes  to  8  35,  153, 
183;  Avery  &  H.  Bisnkr.  261;  Burr.  Assign- 
ments, 38,  41 ;  Herriok  v.  Borst,  4  Hill,  N.  Y. 
652;  Buckingham  ▼.  McLean,  13  How.  151; 
Jones  V.  Howland,  8  Met.   377. 

If  the  question  were  a  new  one  under  the 
present  bankruptcy  act,  I  think  the  rule  of 
construction,  stated  in  connection  with  the  re- 
ceived meaninff  of  the  word  being  discussed, 
would  be  conclusive  that  the  law  was  improp- 
erly decided  by  the  court  below  on  this  point. 
But  how  has  it  been  held  by  the  courts  in 
which  the  question  on  this  very  act  has  arisen? 

See  In  re  RanddU,  etc.  8  Bk.  Reg.  4,  5;  In 
re  Drummond,  1  Bk.  Reg.  10,  11 ;  In  Matter  of 
Cowles,  1  Bk.  Reg.  48;  In  re  Black,  etc.  1  Bk. 
Reg.  82;  Opelousa,  etc.,  R.  y.  Tucker,  3  Bk. 
Reg.  31;  In  re  Oraham  y.  Btark,  3  Bk.  Reff. 
92;   In  re  Doan  v.  Compton,  2  Bk.  Reg.  182. 

If  the  inability  to  pay  in  money  constitutes 
insolvency,  of  course  it  is  sufficient  if,  for 
one  mcmaent  after  the  debt  is  due,  the  party  is 
not  able  to  pay  it;  but  it  is  expressly  held  a 
temporary  want  of  money  to  pay  notes  com- 
ing to  maturity  does  not  constilute  insolvency, 
for  this  would  be  tantamount  to  holding  that 
whenever  a  trader  suffers  a  note  to  go  to  pro- 
tect for  want  of  funds  in  hand  wherewith  to 
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pajr,  he  can,  therefore,  he  judged  insolvent; 
this  would  be  an  extreme  view. 

Hardy  v.  Bininger,  4  Bk.  Reg.  77;  Potter 
y.  Coggeahall,  4  Bk.  Reg.  19;  Boston  Law 
Review,  Apr.  1870,  p.  417,  et  $eq, 

Messrs,  Watklns  and  Bose  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  brought  by  the  assignee  in 
bankruptcy  of  Haines  £  Chetlain,  to  cancel  cer- 
tain conveyances  alleged  to  have  been  made  by 
them  in  fraud  of  the  bankrupt  act.     As  ap- 

rirs  from  the  evidence  in  the  case,  Haines 
Chetlain  were  in  February,  and  had  been 
for  some  years  before,  merchants  doing  busi- 
ness under  the  firm  name  of  W.  P.  Haines  & 
Company  at  Aufusta,  in  the  state  of  Arkansas. 
On  the  20th  of  that  month  they  filed  a  pe- 
tition for  the  benefit  of  the  bankrupt  act» 
and  on  the  28th  of  May  followins  they  were 
adjudged  bankrupts,  and  the  complainant  was 
appointed  assignee  of  their  estate.  On  the 
18th  of  the  previous  January,  which  was  about 
six  weeks  joefore  filing  their  petition,  they 
conveyed  an  undivided  half  interest  in  cer- 
tain parcels  of  land  owned  by  them  at  Au- 
ffusta,  to  Toof,  Phillips,  k  Comnpany,  a  firm 
Going  business  as  merchants  in  Tennessee,  for 
the  consideration  of  $1,876,  which  sum  was  to 
be  credited  on  a  debt  due  from  them  to  that 
firm.  At  the  same  time  they  assigned  to  one 
Mahan,  a  member  of  that  firm,  a  title  bond 
which  they  held  for  certain  other  real  prop- 
erty, upon  which  they  had  made  valuable  im- 
provements. The  consideration  of  this  assign- 
ment was  two  drafts  of  Mahan  to  Phillips  & 
Company,  each  for  $3,034,  one  drawn  to  the 
order  of  Haines  and  the  other  the  order  of 
Chetlain.  The  amount  of  both  drafts  was 
credited  on  the  indebtedness  of  Haines  k  Com- 
pany, to  Toof,  Phillips,  k  Company,  pursuant 
to  an  understanding  to  that  effect  made  at  the 
time.  There  was  then  due  on  the  purchase 
money  of  the  property  for  which  the  title  bond 
was  given,  about  $700.  This  supi  Mahan  paid 
and  took  a  conveyance  to  himself  from  the 
obligor  who  held  the  fee. 

The  bill  of  complaint  charges  specifically 
that  at  the  time  these  conveyances  were  made 
the  bankrupts  were  insolvent  or  in  contempla- 
tion of  insolvency;  that  the  conveyances  were 
made  with  a  view  to  give  a  preference  to  Toof, 
Phillips,  k  Company,  who  were  the  creditors 
of  the  bankrupts;  that  Toof,  Phillips,  k  Com- 
pany knew,  or  had  reasonable  cayse  to  believe, 
that  the  bankrupts  were  then  insolvent,  and 
the  conveyances  were  made  in  fraud  oif  the 
provisions  of  the  bankrupt  act. 

The  bill  also  charges  that  the  assignment  of 
the  title  bond  to  Mahan  was  in  fact  for  the 
use  and  benefit  of  Toof,  Phillips,  k  Company, 
for  the  purpose  of  securing  the  property  or  its 
value  to  them,  in  fraud  of  the  rights  of  the 
creditovH,  and  that  this  purpose  was  known 
and   participated  in  by  Mahan. 

The  district  court,  by  its  decree,  ordered 
that  the  conveyances  be  annulled,  and  that  the 
title  of  the  property  be  vested  in  the  assignee, 
the  latter  to  refund  the  amount  of  the  pur- 
chase money  advanced  by  Mahan  to  obtain 
the  deed  of  the  land  described  in  the  title 
bond,  less  any  rents  and  profits  received  by 
him  or  Toof,  Phillips,  k  Company  from  the 
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property.  This  decree  the  cireoit  eourt  af- 
firmed, and  from  that  affirmance  the  case  ia 
brought  before  us  on  appeal. 

The  bill  presents  a  case  within  the  provi- 
sions of  the  first  clause  of  the  35th  section  of 
the  bankrupt  act.  That  clause  was  intended 
to  defeat  preferences  to  a  creditor,  made  by  a 
debtor  when  insolvent  or  in  cont^plation  of 
insolvency  It  declares  that  any  payment  or 
transfer  of  his  property  made  by  him  whilst  in 
that  condition,  within  four  months  previous  to 
the  filing  of  his  petition,  with  a  view  to  oive  a 
preference  to  a  creditor,  shall  be  void  If  the 
creditor  has  at  the  time  reasonable  cause  to 
believe  him  to  be  insolvent,  and  that  the  pay- 
ment or  transfer  was  made  in  fraud  of  the  pro- 
visicms  of  the  bankrupt  act.  And  it  author- 
izes in  such  case  the  assignee  to  recover  the 
property  or  its  value  from  the  party  who  re- 
ceives it. 

Under  this  act  it  is  incumbent  on  the  com- 

Elainant,  in  order  to  maintain  the  decree  in 
is  favor,  to  show  four  things: 

1.  That  at  the  time  the  conveyances  to  Toof, 
Phillips,  k  Co.  and  Mahan  were  made  the  bank- 
rupts were  insolvent  or  contemplated  insol- 
vency; 

2.  That  th«  conveyances  were  made  with  a 
view  to  give  a  preference  to  these  creditors; 

8.  That  the  creditors  had  reasonable  cause 
to  believe  the  bankrupts  were  insolvent  at  the 
time;  and, 

*4.  That  the  conveyances  were  made  in  r*4T 
fraud  of  the  provisicms  of  the  bankrupt  act. 

1.  The  counsel  of  the  appellants  nave  pre- 
sented an  elaborate  argument  to  show  that  in- 
ability to  pay  one's  debts  at  the  time  they  fall 
due,  m  money,  does  not  constitute  insolvency, 
within  the  provisions  of  the  bankrupt  act.  The 
argument  is  especially  addressed  to  language 
used  by  the  district  judge  when  speaking  of 
the  statement  of  the  appellants  in  answer  to 
one  of  the  interrogatories  of  the  bill,  to  the  ef- 
fect that  at  the  time  the  transfers  were  made 
they  did  not  believe  the  bankrupts  were  able  to 
pay  their  debts  in  money,  but  were  able  to  do 
so  on  a  fair  market  valuation  of  their  property 
and  assets.  The  district  judge  held  tnat  this 
was  a  direct  confession  of  a  net  which  in  law 
constitutes  insolvency,  and  observed  that  "if 
the  bankrupts  could  not  pay  their  debts  in  the 
ordinary  course  of  business,  that  is,  in  money, 
as  they  fell  due,  they  were  insolvent." 

The  rule  thus  laid  down  may  not  be  strictly 
correct  as  applied  to  all  bankrupts.  The  term 
''insolvency*'  is  not  always  used  in  the  same 
sense.  It  is  sometimes  used  to  denote  the  in- 
sufiiciency  of  the  entire  property  and  assets  of 
an  individual  to  pay  his  debts.  This  ia  its 
general  and  popular  meaning.  But  it  is  also 
used  in  a  more  restricted  sense,  to  express  the 
inability  of  a  party  to  pay  his  debts,  as  they 
become  due  in  the  ordinary  course  of  business. 
It  is  in  this  latter  sense  that  the  term  is  used 
when  traders  and  merchants  are  said  to  be  in- 
solvent, and  as  applied  to  them  it  is  the  sense 
intended  by  the  act  of  Congress.  It  was  of  the 
bankrupts  as  traders  that,  the  district  Judge 
was  speaking  when  he  used  the  language  which 
is  the  subject  of  criticism  by  counsel. 

With  reference  '■^  other  persons  not  engaged 
in  trade  or  commerce  the  term  may,  perhaps, 
have   a    lest   restrioted      eaning.    The    bank- 
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nipt  act  does  not  define  what  shall  constitute 
insolvency,  or  the  evidence  of  insolvency,  in 
every  case. 

In  the  present  ease  the  bankrupts  were  in- 
solvent in  both  senses  of  the  term  at  the  time 
the  conveyances  in  controversy  were  made.  They 
did  not  then  possess  sufficient  property,  even 
48*]  *upon  their  own  estimation  of  its  value  as 
ffiven  in  their  schedules,  to  pay  their  debts. 
These  exceeded  the  estimated  value  of  the  prop- 
erty by  over  $20,000.  And  for  months  previous 
the  bankrupts  had  failed  to  meet  their  obliga- 
tions as  they  matured.  Creditors  had  pressed 
for  payment  without  success:  their  stock  6f 
goods  had  been  levied  on,  and  their  store  closed 
by  the  sheriff  under  an  execution  on  a  judg- 
ment against  one  of  them.  It  would  serve  no 
useful  purpose  to  state  in  detail  the  evidence 
contained  m  the 'record  which  relates  to  their 
condition.  It  is  enough  to  say  that  it  abim- 
dantly  establishes  their  hopeless  insolvency. 

2.  That  the  conveyances  to  Toof,  Phillips, 
ft  Co.  were  made  with  a  view  to  give  them  a 
preference  over  other  creditors,  hardly  admits 
of  a  doubt.  The  bankrupts  knew  at  the  time 
their  insolvent  condition.  A  month  previous 
they  had  made  up  a  balance-sheet  of  their  af • 
Ulits  which  showed  that  their  assets  were  in- 
sufficient to  pay  their  debts.  They  had  con- 
temi>lated  gomg  into  bankruptcv  in  December 
previous,  and  were  then  pressed  by  numerous 
creditors  for  payment.  Their  indebtedness  at 
the  time  exceeded  $50,000,  and  except  to  Toof, 
fillips,  k  Co.  thev  did  not  pay,  upon  the  whole 
of  it,  over  $500  during  the  previous  fall  and 
winter.  Making  a  transfer  of  property  to  these 
creditors,  under  these  circumstances,  was,  in 
fact,  giving  them  a  preference,  and  it  must  be 
presumed  that  the  Imnkrupts  intended  this  re- 
sult at  the  time.  It  is  a  general  principle  that 
everyone  must  be  presumed  to  intend  the  nec- 
essary consequences  of  his  acts.  The  transfer, 
in  any  case,  by  a  debtor,  of  a  large  portion  of 
his  property,  while  he  is  insolvent,  to  one 
creditor,  without  making  provision  for  an 
equal  distribution  of  its  proceeds  to  all  his 
creditors,  necessarily  operates  as  a  preference 
to  him.  and  must  be  taken  as  conclusive  evi- 
dence that  preference  was  intended,  unless  the 
debtor  can  show  that  he  was  at  the  time  igno- 
rmnt  of  his  insolvency,  and  that  his  affairs  were 
such  that  he  could  reasonably  expect  to  pay 
all  his  debts.  The  burden  of  proof  is  upon 
him  in  such  case,  and  not  upon  the  assignee  or 
contestant  in  bankruptcy. 
49*]  *No  such  proof  was  made  or  attempted 
in  this  case.  But,  on  the  contrary,  the  evidence 
shows  that  the  conveyances  were  executed  upon 
the  expectation  of  the  bankrupts,  and  upon  the 
assurance  of  Toof,  Phillips,  Sl  Co.,  that  in  con- 
sequence of  them  they  would  continue  to  sell 
the  bankrupts'  goods  on  credit,  as  they  had 
previously  done;  and  that  no  arrangement  was 
made  by  the  bankrupts  with  any  other  of  their 
creditors,  either  for  payment  or  security,  or 
for  an  extension  of  credit. 

The  fact  that  the  title  bond  was  assigned 
and  the  properly  for  which  it  was  given  was 
conveyed  to  Mahan  alone,  and  not  to  Toof, 
Phillips,  A  Co.,  does  not  change  the  character 
of  the  transaction.  Mahan  was  a  member  of 
that  firm,  and  the  conveyance  was  made  to 
htm  with  the  understanding  that  the  sum  men- 
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tioned  as  its  consideration  should  be  credited 
on  the  indebtedness  of  the  bankrupts  to  thent 
Both  of  the  bankrupts  testified  that  such  was 
the  understanding  at  the  time.  The  pretense 
that  Mahan  bought  the  lots  as  an  investment 
on  private  account  will  not  bear  the  slightest 
examination.  It  is  in  proof  that  the  lots  at  the 
time  were  only  worth  $4,000  at  the  outside, 
yet  the  consideration  given  was  nearly  $7,000. 
Toof,  Phillips,  ft  Co.  might  well  have  been 
willing  to  credit  this  amount  on  their  claim 
aoainst  insolvent  traders  in  consideration  of 
obtaining  from  them  the  possession  of  property 
of  much  less  value,  but  it  is  incredible  that  an 
individual,  seeking  an  investment  of  his  money, 
would  be  careless  as  to  the  difference  between 
the  actual  value  of  the  property  and  the 
amount  paid  as  a  consideration  for  its  transfer 
to  him. 

3.  From  what  has  already  been  said  it  is 
manifest  not  only  that  the  Minkrupts  were  in- 
solvent when  th^  made  the  conveyances  in 
controversy,  but  that  the  creditors,  Toof,  Phil- 
lips, ft  Co.,  had  reasonable  cause  to  believe  that 
they  were  insolvent.  The  statute,  to  defeat  the 
conveyances,  does  not  require  that  the  cred- 
itors should  have  had  absolute  knowledge  on 
the  point,  nor  even  that  they  should,  in  fact, 
have  had  any  belief  on  the  subject.  It  only  re- 
quires that  they  should  have  had  reasonable 
cause  to  believe  that  such  was  *the  fact.  r*50 
And  reasonable  cause  they  must  be  consiaered 
to  have  had  when  such  a  state  of  facts  was 
brought  to  their  notice  in  respect  to  the  affairs 
and  pecuniary  condition  of  the  bankrupts  ns 
would  have  led  prudent  business  men  to  the 
conclusion  that  they  could  not  meet  their  obli- 
gations as  they  matured  in  the  ordinary  course 
of  business.  Boammot^  Assignee,  v.  Cole,  Nat. 
B.  R.,  vol.  5,  p.  257.  That  such  a  state  of  facts 
was  brought  to  the  notice  of  the  creditors  is 
plainly  shown.  Chetlain,  one  of  the  bankrupts, 
testifies  that  previous  to  the  execution  of  the 
conveyances  he  had  several  conversations  with 
Mahan  respecting  their  finances,  and  told  him 
the  amount  or  near  the  amount  of  their  indebt- 
edness, and  that  they  could  not  pay  it.  Ma- 
han advised  them  to  get  extensions,  and  said 
that  he  would  help  them  to  get  through.  Chet- 
lain also  testifies  that  such  was  the  state  of  tHe 
finances  of  the  bankrupts  that  on  one  occasion, 
in  conversation  with  Mahan,  they  offered  to 
turn  over  to  him  their  entire  assets  if  he  would 
assume  their  liabilities  and  give  them  a  receipt, 
and  that  he  declined  the  offer. 

It  also  appears  in  evidence  that  the  levy  by 
the  sheriff  upon  the  stock  of  goods  of  the  bank- 
rupts, already  mentioned,  which  was  made  in 
January,  1868,  caused  a  temporary  suspension 
of  their  business,  and  that  Mahan  was  in  Au- 
gusta at  the  time  and  had  an  interview  with 
the  bankrupts  on  the  subject  of  the  levy. 

It  also  appears  that  about  the  last  of  th^cem- 
her,  1867,  or  the  1st  of  January,  1868.  Toof, 
Phillips,  ft  Co.  sent  notes  of  the  bankrupts 
which  they  held  to  an  agent  in  Augusta  for 
collection.  The  agent  presented  the  notes  for 
pa3rment  to  the  bankrupts  and  was  told  by 
them  that  they  could  not  pay  the  notes  at  that 
time.  The  agent  then  wrote  to  Toof,  Phillips, 
ft  Co.  that  they  had  better  look  to  their  inter- 
ests, as  his  conviction  was  that  it  was  doubt- 
ful whether  they  would  be  able  to  collect  t*»<»ir 
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debts.  Shortly  after  this  Mahan  went  to  Au- 
gusta to  look  after  the  matter,  and  whilst  there 
the  conveyances  in  controversy  were  made. 

It  is  impossible  to  doubt  that  Mahan  ascer- 
tained while  thus  in  Auffusta,  the  actual  con- 
dition of  affairs  of  the  bankrupts.  The  facts 
51*]  recited  were  sufficient  to  justify  the  *oon- 
elusion  that  they  were  insolvent,  or  at  least 
furnished  reasonable  cause  for  a  belief  that  such 
was  the  fact. 

4.  It  only  remains  to  add  that  the  creditors, 
Toof,  Phillips,  &  Co.,  had  also  reasonable 
ground  to  believe  that  the  conveyances  were 
made  in  fraud  of  the  provisions  of  the  bank- 
rupt act.  This,  indeed,  follows  necessarily  from 
the  facts  already  stated.  The  act  of  Congress 
was  designed  to  secure  an  equal  distribution  of 
the  property  of  an  insolvent  debtor  among  his 
creditors,  and  any  transfer  made  with  a  view 
to  secure  the  property,  or  any  part  of  it,  to 
one,  and  thus  prevent  such  equal  distribution, 
Sb  a  transfer  in  fraud  of  the  act.  That  such 
was  the  effect  of  the  conveyances  in  this  case, 
and  that  this  effect  was  intended  by  both  cred- 
itors and  bankrupts,  does  not  admit,  upon  the 
evidttice,  of  any  rational  doubt.  A  clearer  case 
of  intended  fraud  upon  the  aet  is  not  often  pre- 
sented. 

Decree  afflrtned. 

Mr.  Justice  Bradley  was  absent  from  the 
court  when  this  case  was  submitted  and,  oon- 
■equently,  took  no  part  in  its  decision. 


66»]  J.  L.  RICE,  Admr.  of  W.  J.  TnrbfviUe,  De- 
ceased, and  Q.  W.  Cunningham,  Plffe,  in  Err,, 

V. 

RUSSELL  HOUSTON,  Admr.  of  Anthony  W. 

Vanleer,  Deceased; 

and 

JOHN  H.  EWIN,  and  J.  L.  Rice,  Admr.  «f  W. 

J.  Turbiville,  Deceased,  Plffa*  in  Err., 

V* 
RUSSELL  HOUSTON,  Admr.  of  Anthony  W. 
Vanleer,  Deceased. 

(See  &  C.  18  Wall.  66-68.) 

When  administrator  may  eue  in  Federal  court. 

An  administrator  who  removes  from  the  state  In 
which  he  was  appointed,  and  becomes  a  dtlsen  of 
another  state,  may  sue  In  the  United  States  circuit 
court  In  the  state  from  which  he  removed,  for  the 
collection  of  debts  doe  him  as  administrator. 

[Nos.  32,  33.] 

Buhmitted  Nov.  23, 1871.  Decided  Dec.  11, 1871. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  R.  A«  Crawford  for  plaintiffs  in  er- 
ror. 

Meeers.  Franeie  B.  Fogg  and  Hor»oe  May- 
mard  for  defendant  In  error. 

Mr.  Justice  DaTia  delivered  the  opinion  of 
eourt; 

These  suits  were  brought  in  the  circuit  court 
by  Houston,  a  citizen  of  Kentucky,  the  admin- 
wtrator  of  the  estate  of  A.  W.  Vanleer,  against 
484 


I 


the  plaintiffs  in  error,  to  recover  on  notes  given 
by  them  to  the  decedent.  The  defendants  be- 
low craved  oyer  of  the  letters  of  administration, 
which  were  granted  bv  the  proper  authority  of 
Tennessee  and  then  pleaded  in  abatement  that, 
as  administrator  of  Vanleer,  Houston  was  not 
a  citizen  of  Kentucky,  but  a  oreature  of  the  law 
of  Tennessee  and,  therefore,  not  entitled  to  sue 
the  debtor  of  the  estate  in  the  Federal  courta 
This  question  of  jurisdiction  Is  the  only  point 
in  the  case. 

Although  in  controversies  between  citizens 
of  different  states,  it  is  the  character  of  the 
reHl  and  not  that  of  the  nominal  parties  to  the 
record  which  determines  the  question  of  juris* 
diction,  yet  it  has  been  repeatedly  held  by  this 
court  that  suits  can  be  maintained  in  the  cir- 
cuit court  by  executors  or  administrators  if 
they  are  citizens  of  a  different  state  from  the 
party  sued,  on  the  ground  that  they  are  the 
real  parties  in  the  interest,  and  succeed  to  all 
the  rights  of  the  testator  or  intestate  by  opera- 
tion of  law.  And  it  makes  no  difference  that 
the  testator  or  intestate  was  a  citizen  of  the 
same  state  with  the  defendants,  and  could  not, 
if  alive  have  sued  in  the  Federal  courts;  nor 
is  the  status  of  the  parties  affected  by  the  fact 
that  the  creditors  and  legatees  of  the  decedent 
are  citizens  of  the  same  state  with  the  defend- 
ants. Chappedelaine  r.  Deehenauw,  4  Craadi» 
306,  307;  Browne  ▼.  Strode,  5  Cranch,  303; 
Ohildreaa  y.  Emory,  8  Wheat.  669;  Oehom  t. 
Bk.  U.  8.  9  Wheat.  856;  McNutt  ▼.  Bland,  2 
How.  15;  Irvine  v.  Lowry,  14  Pet.  298;  Huff  r. 
Hutchineon,  14  How.  586;  Coal  Co.  r.  Blotch' 
ford,  ante,  179. 

In  this  state  of  the  law  on  this  subject.  It  is 
not  perceived  on  what  ground  the  rignt  of 
Houston  to  maintain  these  suits  can  be  quea- 
tioned.  He  was  a  citizen  of  Kentucky,  haa  the 
legal  interest  in  the  notes  sued  on,  by  virtue  of 
the  authority  conferred  on  him  by  the  court  In 
Tennessee  and,  therefore,  had  a  right  to  brin^ 
his  action  in  the  Federal  or  state  courts  at  his 
option. 

It  is  to  be  presumed.  In  the  absence  of  an  aver- 
ment in  *the  pleadings  to  the  ccmtrar^,  [*68 
that  Houston,  when  appointed  administnitor, 
was  a  citizen  of  Kentud^,  and  if  so  the  appoint- 
ment was  legal,  for  the  laws  of  Tennessee  do 
not  forbid  the  probate  court  of  that  state  to 
intrust  a  citizen  of  another  state  with  the 
duties  of  administering  on  the  estate  of  a 
person  domiciled  at  the  time  of  his  death  in 
Tennessee. 

But  if  the  fact  be  otherwise,  as  seems  to  be 
admitted  in  argument,  and  Houston  were  a 
dtizen  of  Tennessee  at  the  time  he  got  his  let- 
ters of  administration,  the  liability  of  the  de- 
fendants to  be  sued  in  the  Federal  courts  re- 
mains the  same,  because  there  is  no  statute  of 
Tennessee  requiring  an  administrator  not  to 
remove  from  the  s&kte,  and  the  general  law  of 
the  land  allows  anyone  to  change  his  dtizen- 
ship  at  his  pleasure.  After  he  has  in  good 
faith  changed  it,  he  has  the  privilege  of  goin^ 
Into  the  United  States  courts  for  the  collMtioii 
of  debts  due  him  by  citizens  of  other  statea, 
whether  he  holds  the  debts  in  his  own  right 
or  as  administrator.      • 

The  judgfnenta  of  the  Oirouit  Court  are  af» 
firmed. 

80  U.  S. 
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JAMES  M.  JOHNSON  et  al,  Plffa.  in  Err.. 

V. 

JOHN  W.  TOWSLEY. 

(See  &  C.  18  Wall.  72-9L) 

OenieiU  between  pre-emptum  eikUmania'^deei- 
eion  of  epecial  tribunal,  when  oonolneive--- 
power  of  courts  of  eqtUtff — land  office  deci- 
eion,  when  final-^when  reversed — pre-emption 
fights. 

1.  The  lOth  section  of  the  act  of  June  12,  .1858, 
which  declares  that  cases  of  contest  between  dif- 
ferent settlers  for  the  right  of  pre-emption,  shall 
hereafter  be  decided  by  the  Cohimlssloner  of  the 
General  Land  Office,  whose  decision  shall  be  final, 
means  that  his  decision  should  exclude  further  In- 
quiry In  that  department. 

2.  When  the  law  has  confided  to  a  special  trl- 
banal  the  authority  to  hear  and  determine  certain 
matters  arlsln|r  In  the  course  of  Its  duties,  the  deci- 
sion of  that  trlDonal,  within  the  scope  of  Its  author- 
Ity.  Is  conclusive  upon  all  others. 

8.  The  action  of  ^he  Land  Office  In  Issulnf  a  pat- 
ent for  any  of  the  public  land,  which  Is  subject  to 
lala  by  pre-emption  or  otherwise.  Is  conduslye  of 
the  legal  title. 

4.  Courts  of  equity  have  the  power  to  Inquire  In- 
to and  correct  mlstaJces.  Injustice,  and  wrong  In  Ju- 
dicial and  ezecutlre  action,  wImh  It  luTades  pri- 
▼ata  rights. 

6.  when  officers  of  the  Land  Office  decide  contro- 
Terted  questions  of  fact,  in  the  absence  of  fraud. 
Imposition  or  mistake,  their  decisions  on  those 
questions  are  final,  except  aa  they  may  be  rerersed 
oo  appeal  In  that  department. 

6.  But  when  they,  oy  misconstruction  of  the  law, 
take  from  a  party  that  to  which  he  has  acquired  a 
legal  right,  tne  courta  have  power  to  give  relief. 

7.  This  court  will  refuse  to  Interfere,  by  manda- 
mus or  Injunction,  with  officers  having  charge  of 
settling  public  lands  In  the  discharge  of  their  du- 
ties, so  long  as  the  title  remains  in  the  United 
States  and  the  matter  la  rightfully  before  those  of- 
ficers for  decision. 

8.  But  after  the  title  has  passed  from  the  gov* 
amment,  and  the  question  becomes  one  of  private 
right,  courts  may.  inquire  whether  the  party  hold- 
ing tnat  title  should  hold  absolutely  aa  nia  own,  or 
ma  trustee  for  another. 

9.  The  effect  of  a  double  declaration  under  the 
4th  section  of  the  act  of  1848,  In  defeating  the  right 
of  the  pre-emptor  to  the  land  which  ne  finally 
claims  to  purchase.  Is  limited  to  lands  subject,  at 
the  time,  to  private  sale. 

10.  By  the  5th  section  of  the  act  of  1848,  the 
first  settler  has  three  months  to  make  his  declara- 
tion, and  If  this  Is  not  done  within  that  time  anyone 
else  who  has  settled  on  It  before  the  first  settler 
makes  his  declaration,  shall  have  the  better  right. 

11.  If  no  other  par^  has  made  a  settlement  or 
haa  given  notice  of  such  Intention,  then,  after  three 
months,  the  party  still  In  possession  may  make  hla 
declaration. 

[No.  14.] 

Argued  Mar.  t8,  1871.  Decided  Dec  11,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  case  is  stated  in  the  opinion  and  in  the 
similar  case  there  referred  to. 

Messrs.  Lynuui  Tr«mb«ll  and  J.  J.  Red- 
dick,  for  plaintiffs  in  error: 

A  court  of  equity  haa  no  jurisdiction  to  re- 
Tise  the  decision  of  one  of  the  executive  de- 
partments of  the  government  in  a  case  prop- 
erly before  it,  when  there  is  no  allegation  of 
fraud  or  mistake,  other  than  in  arriving  at  a 
wrong  conclusion  after  a  full  hearing  of  all  the 
parties  in  interest. 

Wilcow  y.  Jacksofi,  18  Pet  511;  Lytle  ▼. 
Ark.  0  How.  333. 

This  court  has  made  numerous  decisions  aa 

NoTK. — Patents,  for  land  mav  he  set  aside  for 
fraud — see  notes,  5  L.  ed.  U.  8.  881 :  22  C.  C.  A.  48. 

Pre-emption  rights — see  note,  10  L.  ed.  U.  8.  786. 
13  Wall. 


to  the  authoritjr  of  courts  of  equity  to  revise 
the  decisions  of  the  Land  Department  in  re- 
gard to  pre-emptions;  but  it  is  submitted  that 
in  no  case  has  it  decided  that»  in  the  absence  of 
fraud  or  mistake,  a  court  of  equity  has  such 
authority.  The  pre-emption  laws,  prior  to  Sep. 
4,  1841,  did  not  declare  that  all  questions  aris- 
ing between  settlers  should  be  settled  hj  tbs 
land  ofllcers,  subject  to  appeal,  etc  Hence  the 
decisions  of  courts  of  the  right  to  review  the 
action  of  the  Land  Department  in  pre-emption 
cases  arising  under  acts  prior  to  1841,  eaa 
hare  no  bearing  on  the  right  to  do  so  under 
that  and  subsequent  acts,  which  first  gave  the 
jurisdiction  to  try  cases  between  ccmflicting 
daimanta,  and  made  the  decision  final. 

The  cases  of  Oun/niingham  ▼.  Ashley,  14  How. 
378;  Ba(masd  v.  AshXey,  18  How.  43,  16  L. 
ed.  286;  OarUmd  ▼.  Wynn,  20  How.  8,  16  L. 
ed.  802;  and  LytU  r.  Ark.  22  How.  193^  16  L. 
ed.  306,  all  arose  under  pre*emption  acts  prior 
to  1841,  and  before  the  law  vested  the  Und 
officers  with  authority  to  settle  questions  aris- 
ing between  different  pre-emptors,  or  made 
their  decisions  final. 

In  all  of  these  cases,  aa  well  aa  in  the  subse- 
quent ones  of  Minnesota  y.  Baohelder,  1  WalL 
109,  17  L.  ed.  661;  and  Lindsay  ▼.  Hawes,  2 
Blade,  664,  17  L.  ed.  266,  fraud  and  misrepre- 
sentation were  alleged,  and  in  most  of  them  the 
proceedings  before  the  land  officers  had  been 
ecf  parte.  In  none  of  them  had  there  been  a 
decision  between  conflicting  claimants,  after  a 
full  hearing  on  notice  and  final  appeal  to  the 
Secretary  of  the  Interior,  as  in  this  case. 

SmiW  alleges  in  his  bill,  that  he  settled  on 
the  land  in  controversy  in  May,  1867,  that  he 
has  ever  since  occupied  the  same,  and  that  he 
offered  to  file  a  declaratory  statement  in  June, 
1868.  Having  failed  by  his  own  showing  to 
file  his  declaratory  statement  within  the  time 
required  Inr  either  the  act  of  Sep.  4,  1841,  | 
16,  or  that  of  Mar.  3,  1843,  |  6,  he  forfeited, 
by  the  express  terms  of  those  acts,  all  claim 
to  the  land,  and  it  became  subject  to  oitry  by 
any  other  purchaser  long  before  Aug.,  1860, 
when  Sampson  filed  his  declaratory  stetement. 

If  Smiley,  by  settling  on  a  tract  of  land  in 
1867,  and  offering  to  file  a  declaratory  state- 
ment in  1868  of  his  intention  to  pre-empt  the 
same,  could  prevent  another  person  from  set- 
tling upon  and  pre-empting  tne  land  in  1860, 
he  could  do  so  indefinitely,  and  need  never 
complete  his  pre-emption  and  purchase. 

"Courts  have  no  authority  to  dispense  with 
the  requirement  that  the  declaratory  state- 
ment be  filed  within  three  months." 

Megerle  v.  Ashe,  33  Cal.  83. 

Mr,  J.  M.  Woolwortk  for  defendant  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  record  before  us  is  brought  here  by  a 
writ  of  error  to  the  supreme  court  of  the  state 
of  Nebraska,  for  the  purpose  of  revising  a  judg^ 
ment  of  that  court,  affirming  a  decree  in  cHan- 
cerv  of  one  of  the  district  courts  of  that  state. 

The  plaintiff  in  error,  Johnson,  having  se- 
cured from  the  United  States  a  patent  for 
eighty  acres  of  land,  the  subject  of  this  contro- 
versy, a  suit  was  brought  in  the  proper  courts 
of  Nebraska  by  Towsley,  the  defendant  in  er- 
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ror,  to  compel  »  oonTeyance  of  the  title  thus 
held,  on  the  ground  that  in  equity  he  was  en- 
titled to  it,  and  the  Nebraska  courts  decreed 
as  prayed  by  him. 
The  jurisdiction  of  this  court  rests  on  two 

f rounds  found  in  the  25th  section  of  the  ju- 
iciary  act,  or,  perhaps  we  should  rather  say, 
in  the  2d  section  of  the  act  of  February  5,  18A7 
( 14  Stat,  at  L.  385),  which  seems  to  be  a  sub- 
stitute for  the  25Ui  section  of  the  act  of  1789 
(1  Stat,  at  L.  73)  so  far  as  it  covers  the  same 
ground.  The  defendant  in  error  relied  on  his 
patent,  as  concluslye  of  his  right  to  the  land, 
as  an  authority  emanating  from  the  United 
States,  which  was  decided  against  him  by  the 
81*]  state  court,  *and  he  relied  upon  certain 
acts  of  Congress  as  making  good  his  title,  and 
the  decision  of  the  state  courts  was  aeainst  the 
right  and  title  set  up  by  him  under  those  stat- 
utes. tJndoubtedly,  the  case  is  fairly  within 
one  or  both  of  these  clauses  of  the  act  of  1867, 
and  the  conclusiveness  of  the  patent  and  the 
right  of  the  plaintiffs  in  error  claimed  under 
the  statutes  must  be  considered. 

The  contest  arises  out  of  rival  claims  to  the 
riffht  of  pre-emption  of  the  land  in  controversy. 
The  register  and  receiver,  after  hearing  these 
daims,  decided  in  favor  of  Towsley,  the  com- 
plainant, and  allowed  him  to  enter  the  land, 
received  his  money,  and  gave  him  a  patent  cer- 
tificate. On  appeal  to  the  Commissioner  of  the 
Land  Office  their  action  was  affirmed,  but  on  a 
further  appeal  to  the  Secretary  of  the  Interior, 
the  action  of  these  officers  was  reversed  on  a 
construction  of  an  act  of  Congress,  in  which 
the  Secretary  differed  from  them,  and  imder 
that  decision  the  patent  was  issued  to  Johnson. 
It  will  be  seen  by  this  short  statement  of  the 
case  that  the  rights  asserted  by  complainant, 
tad  recognized  and  established  by  the  Nebraska 
courts,  were  the  same  which  were  passed  upon 
by  the  resister  and  receiver,  hv  the  commis- 
sioner, and  by  the  Secretary  of  the  Interior, 
and  we  are  met  at  the  threshold  of  this  investi- 

S.tion  with  the  proposition  that  the  action  of 
e  latter  <^cer,  terminating  in  the  deliveiy  to 
the  defendant  of  a  patent  for  the  land,  is  con- 
clusive of  the  rights  of  the  parties  not  only  in 
the  Land  Department,  but  in  the  courts  tad 
everywhere  else. 

This  proposition  is  not  a  new  one  in  this 
court  in  this  class  of  cases,  but  it  is  maintained 
that  none  of  the  cases  heretofore  decided  ex- 
tend, in  principle,  to  the  one  before  us;  and 
the  question  being  pressed  upon  our  attention 
with  an  earnestness  and  fullness  of  argument 
which  it  has  not,  perhaps,  before  received,  and 
with  reference  to  statutes  not  heretofore  con- 
sidered by  the  court,  we  deem  the  occasion  an 
appropriate  one  to  re-examine  the  whole  sub- 
ject. 

The  statutory  provision  referred  to  is  the 
82*]  10th  section  of  *the  act  of  June  12,  1858 
(11  Stat,  at  L.  326),  which  declares  that  the 
11th  section  of  the  general  pre-emption  law  of 
1841  shall  "be  so  amended  that  appeals  from  the 
decision  of  the  district  officers,  m  cases  of  con- 
test between  different  settlers  for  the  right  of 
pre-emption,  shall  hereafter  be  decided  by  the 
Commissioner  of  the  General  Land  Office,  whose 
decision  shall  be  final,  unless  appeal  therefrom 
be  taken  to  the  Secretary  of  the  Interior." 
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The  finality  here  spoken  of  applies  in  terms 
to  the  decision  of  the  Commissioner,  and  can 
only  be  supposed  to  attach  to  that  made  by  the 
Secretary  by  some  process  of  reasoning,  which 
implies  the  absurdity  of  making  the  decision, 
on  appeal  to  the  Secretary,  less  conclusive  than 
that  made  by  the  inferior  officer.  But  the  sec- 
tion under  consideration  is  only  one  of  several 
enactments  concerning  the  relative  duties, 
power  and  authority  of  the  executive  depart- 
ments over  the  subject  of  the  disposition  of  the 
public  lands,  and  a  brief  reference  to  some  of 
them  will,  we  think,  show  what  was  intended 
by  this  am^idment.  By  the  1st  section  of  the 
act  to  re-organize  the  General  Land  Office,  ap- 
proved July  4,  1836  (5  Stat,  at  L.  107),  it 
was  enacted  that  the  executive  duties  now  pre- 
scribed, or  which  may  hereafter  be  prescribed, 
by  law,  appertaining  to  the  surveying  and  sale 
of  the  public  lands,  .  .  .  and  the  issuing  of 
patents  for  all  grants  of  land,  under  the  au- 
thority of  the  United  States,  shall  be  subject 
to  the  supervision  and  control  of  the  Commis- 
sioner of  the  General  Land  Office,  under  the  di- 
rection of  the  President  of  the  United  States. 
In  the  case  of  Bamard^s  Heira  ▼.  Aahley'B 
Heirs,  18  How.  45,  15  L.  ed.  288,  it  was  held 
that  this  authorized  the  commissioner  to  enter- 
tain appeals  from  the  decisions  of  the  register 
and  reodver  in  regard  to  pre-emption  claims^ 
and  it  is  obvious  that  the  direct  control  of 
the  President  was  oontemplated  whenever  it 
might  be  invoked.  Afterwards,  when  the  act 
of  September  4,  1841,  was  pass^,  which  so  en- 
l&rgea  the  right  of  pre-emption  as  to  have  been 
ever  since  considered  the  main  source  of  pre- 
emption rights,  the  11th  section  provided  that 
all  questions  as  to  the  right  of  pre-emption 
arising  between  ^different  settlers  snould  [*83 
be  setUed  by  the  register  and  receiver  of  the  dis- 
trict within  which  the  land  is  situated,  sub- 
ject to  an  appeal  to  and  revision  by  the  Sec- 
retary of  the  Treasury  of  the  United  States. 
This  prorision,  in  the  class  of  oases  to  which  it 
referred,  superseded  the  functions  of  the  Com- 
missioner of  the  Land  Office,  as  revising  officer 
to  the  regbter  and  receiver,  and,  so  far  as  th« 
act  of  1836  associated  the  President  with  the 
Commissioner,  superseded  his  supervisory  func- 
tions also.  It  left  the  right  of  appeal  from  the 
register  and  receiver  to  the  Secretary  of  the 
Treasury  direct  as  the  head  of  the  department. 
The  10th  section  of  the  act  of  1858,  so  much 
relied  upon  by  the  plaintiffs  in  error,  the  oper- 
ative language  of  which  we  have  quoted,  was 
cl^rly  intended  to  remedy  this  defect  or  over- 
sight, and  to  restore  to  the  Commissioner  his 
rightful  control  over  the  matters  whidi  be- 
longed to  his  bureau.  In  the  use  of  the  word 
*'fimd"  we  think  nothing  more  was  intended 
than  to  say  that,  with  the  single  exception  of 
an  appeal  to  his  superior,  the  Secretary  of  the 
Interior,  his  decision  should  exclude  further  in- 
quiry in  that  department.  But  we  do  not  see, 
in  the  language  used  in  this  connection,  any  in- 
tention to  give  to  the  final  decision  of  the  De- 
partment of  the  Interior,  to  which  the  control 
of  the  land  system  of  the  government  had  been 
transferred,  any  more  condusive  effect  than  be- 
longed to  it  without  its  aid. 

But  while  we  find  no  support  to  the  proposi- 
tion of  the  counsel  for  plauitiffs  in  error  in  the 
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special  provision  of  the  statute  relied  on,  it  is 
not  to  oe  denied  that  the  argument  is  much 
stronger  when  founded  on  the  general  doctrine 
that  when  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  hear  and  determine  cer- 
tain matters  arising  in  the  course  of  its  duties, 
the  decision  of  that  tribunal,  within  the  scope 
of  its  authority,  is  conclusive  upon  all  others. 
Tliat  the  action  of  the  Land  Office  in  issuing  a 
patent  for  any  of  the  public  land,  subject  to 
■ale  by  pre-emption  or  otherwise,  is  conclusive 
of  the  legal  title,  must  be  admitted  under  the 
principle  above  stated,  and  in  all  courts,  and  in 
all  forms  of  judicial  proceedings,  where  this 
84*]  UUe  must  control,  either  by  *  reason  of  the 
limited  powers  of  the  court,  or  the  essential 
diaracter  of  the  proceeding,  no  inquiry  can  be 
permitted  into  Uie  circumstances  under  which  it 
was  obtained.  On  the  other  hand,  there  has 
always  existed  in  the  courts  of  equity  the  power 
in  certain  classes  of  cases  to  inquire  into  and 
correct  mistakes,  injustice,  and  wrong,  in  both 
judicial  and  executive  action,  however  solemn 
the  form  which  the  result  of  that  action  may 
assume,  wh«i  it  invades  private  rights ;  and  by 
virtue  of  tiiis  power  the  final  judgments  of 
courts  of  law  have  been  annulled  or  modified, 
and  patents  and  other  important  instruments 
issuing  from  the  Crown,  or  other  executive 
brandi  of  the  government,  have  been  corrected 
or  declared  void,  or  other  relief  granted.  No 
reason  is  perceived  why  the  action  of  the  Land 
Office  should  constitute  an  exception  to  this 
principle.  In  dealing  with  the  public  domain 
under  the  system  of  laws  enacted  by  Congress 
for  their  mana^ment  and  sale,  that  tribunal 
decide  upon  private  rights  of  great  value,  and 
very  often,  from  the  nature  of  its  functions, 
this  is  by  a  proceeding  essentially  ew  parte,  and 
peculiarly  liable  to  the  influence  of  frauds, 
false  swearing,  and  mistakes.  These  are  among 
the  most  ancient  and  well-established  grounds 
of  the  special  jurisdiction  of  courts  of  equity 
just  referred  to,  and  the  necessity  and  value  of 
that  jurisdiction  are  nowhere  better  exemplified 
than  in  its  application  to  cases  arising  in  the 
Land  Office.  It  is  very  well  known  that  these 
officers  do  not  confine  themselves  to  determin- 
ing, before  a  patent  issues,  who  is  entitled  to 
receive  it,  but  they  frequently  assume  the  right, 
long  after  a  patent  has  issued  and  the  legal 
title  passed  out  of  the  United  States,  to  re^l 
or  set  aside  the  patent,  and  issue  one  to  some 
other  party,  and  if  the  holder  of  the  first  patent 
refuses  to  surrender  it  they  issue  a  second.  In 
such  a  case  as  this  have  the  courts  no  jurisdic- 
tion? If  they  have  not,  who  shall  decide  the 
eonflicting  claims  to  the  land?  If  the  land 
officers  can  do  this  a  few  weeks  or  a  few  months 
after  the  first  patent  has  issued  what  limit  is 
there  to  their  power  over  private  rights?  Such 
18  the  case  of  8iark$  v.  Starr$,  6  Wall.  402,  18 
85*]  L.ed.  925,  in  which  the  *patent  was  issued 
to  one  party  one  day  and  to  the  other  the  day 
after  for  the  same  land.  They  are  also  in  the 
liabit  of  issuing  patents  to  different  parties  for 
the  same  land,  containing  in  each  instrument 
thus  issued  a  reservation  of  the  rights  of  the 
other  party.  How  are  those  rights  to  be  de- 
termined except  by  a  court  of  equity?  Which 
patent  shall  prevail,  and  what  conclusiveness, 
or  inflexible  nnality,  can  be  attached  to  a  tri- 
13  Walu 


bunal  whose  acts  are  in  their  nature  so  incon- 
clusive? So,  also,  the  register  and  receiver,  to 
whom  the  law  primarily  confides  these  duties, 
often  hear  the  application  of  a  party  to  enter 
land  as  a  pre-emptor  or  otherwise,  decide  in 
favor  of  his  right,  receive  his  money,  and  give 
him  a  certificate  that  he  is  entitled  to  a  patent. 
Undoubtedly,  this  constitutes  a  vested  right, 
and  it  can  only  be  devested  according  to  law. 
In  every  such  case,  where  the  Land  Office  after- 
wards sets  aside  this  certiflcate,  and  grants  the 
land  thus  sold  to  another  person,  it  is  of  the 
very  essence  of  judicial  authority  to  inquire 
whether  this  has  been  done  in  violation  of  law 
and,  if  it  has,  to  give  appropriate  remedy.  And 
so,  if  for  any  other  reason  recognized  by  courts 
of  equity,  as  a  ground  of  interference  in  such 
cases,  the  legal  title  has  passed  from  the  United 
States  to  one  party,  when,  in  eauity  and  good 
conscience,  and  by  the  laws  which  Congress  has 
made  on  the  subject,  it  ought  to  go  to  anotlier, 
"a  court  of  equity  will,"  in  the  langusfre  of  this 
court  in  the  case  of  Starka  ▼.  Starrs,  just  cited, 
"convert  him  into  trjistee  of  the  true  owner, 
and  compel  him  to  convey  the  legal  title."  In 
numerous  cases  this  has  been  announced  to  be 
the  settled  doctrine  of  this  court  in  reference  to 
the  action  of  the  land  officers.  Lytic  v.  Arkan- 
808,  22  How.  193,  16  L.  ed.  306;  OarUind  ▼. 
Wynn,  20  How.  8,  15  L.  ed.  802;  lAndsey  ▼. 
Haw€8,  2  Blacky  559,  17  L.  ed.  268. 

Not  onlv  has  it  been  found  necessary  in  the 
interest  of  justice  to  hold  this  doctrine  in  re- 
gard to  the  decisions  of  the  land  officers  of  the 
United  States,  but  it  has  been  found  equally 
necessary  in  the  states  which  have  h&J  a  sys- 
tem of  land  sales.  Numerous  cases  are  found 
in  the  courts  of  Kentucky  and  Virginia,  where 
they  have,  by  proceedincrs  in  equity,  established 
the  junior  patent  to  be  the  title  instead  *of  [*86 
the  elder  patent,  by  an  inquiry  into  the  priority 
of  location  or  some  other  equitable  matter^  or 
have  compelled  the  holder  of  the  title  under  the 
patent  to  convey,  in  whole  or  in  part,  to  some 
persons  whose  claim  rested  on  matters  wholly 
anterior  to  the  issuing  of  the  patent.  There  is 
also  a  similar  course  of  adjudication  in  the 
state  of  Pennsylvania,  and  we  doubt  not  cases 
may  be  found  in  other  states.  Several  of  the 
Kentucky  cases  have  come  to  this  court,  where 
the  principle  has  been  uniformly  upheld.  Fin- 
ley  V.  Williams,  9  Cranch,  164;  Mc Arthur  v. 
Jirotcder,  4  Wheat  488;  Hunt  v.  Wickliffe,  2' 
Pet.  201 ;  Green  v.  Liter,  8  Cranch,  229. 

It  is  said,  however,  that  the  present  case  does 
not  come  within  any  of  the  a!idjudicated  cases 
on  this  subject;  that  in  all  of  them  there  has 
been  some  element  of  fraud  or  mistake  on 
which  the  cases  rested. 

Undoubtedly,  there  has  been  in  all  of  them 
some  special  ground  for  the  exercise  of  the 
equitable  jurisdiction,  for  this  court  does  not 
and  never  has  asserted  that  all  the  matters 
passed  upon  by  the  Land  Office  are  open  to  re- 
view in  tne  courts.  On  the  contrary,  it  is  fully 
conceded  that  when  those  officers  decide  contro- 
verted questions  of  fact,  in  the  absence  of  fraud 
or  impositions  or  mistalw,  their  decision  on 
those  questions  is  flnal,  except  as  they  may  be 
revers^  on  appeal  in  that  department.  But 
we  are  not  prepared  to  concede  that  when  in  the 
application  of  the  facts  as  found  by  them  they, 
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hy  misconstruction  of  the  law,  take  from  a 
party  that  to  which  he  has  acquired  a  legal 
right  under  the  sanction  of  those  laws,  the 
courts  are  without  power  to  give  any  relief. 
And  this  is  precisely  what  this  court  decided 
in  the  case  of  Minnesota  y.  Baohelder,  1  Wall. 
109,  17  L.  ed.  551,  and  in  the  case  of  Silver  v. 
Ladd,  7  Wall.  219,  19  L.  ed.  138.  In  this  lat- 
ter case  a  certificate  under  the  Ore^n  donation 
law,  given  by  .the  register  and  receiver,  was  set 
aside  by  the  commissioner,  and  his  action  ap- 
proved by  the  Secretary,  and  the  action  of  each 
of  these  officers  was  based  on  a  different  con- 
struction of  the  act  of  Confess.  This  court  held 
that  the  register  and  receiver  were  right;  that 
87*]  *the  certificate  conferred  a  valid  claim  to 
the  land,  and  that  the  patent  issued  to  another 
party  by  reason  of  this  mistake  must  inure  to 
tiie  benefit  of  the  party  who  had  the  prior  and 
better  right.  This  court  has  at  all  times  been 
careful  to  guard  itself  against  an  invasion  of 
the  functions  confided  by  law  to  other  depart- 
ments of  the  government,  and  in  reference  to 
the  proceedings  before  the  officers  intrusted 
with  the  charge  of  selling  the  public  lands  it 
has  frequently  and  firmly  refused  to  interfere 
with  them  in  the  discharge  of  their  duties, 
either  by  mandamus  or  injunction,  so  long  as 
the  title  remained  in  the  United  States  and  the 
matter  was  rightfully  before  those  officers  for 
decision.  On  the  other  hand,  it  has  constantly 
asserted  the  right  of  the  proper  courts  to  in- 
quire, after  the  title  had  passed  from  the  gov- 
ernment, and  the  question  became  one  of  pri- 
vate right,  whether,  according  to  the  estab- 
lished rules  of  equity  and  the  acts  of  Congress 
concerning  the  public  lands,  the  party  holding 
that  title  should  hold  absolutely  as  his  own,  or 
as  trustee  for  another.  And  we  are  satisfied 
that  the  relations  thus  established  between  the 
courts  and  the  Land  Department  are  not  only 
founded  on  a  just  view  of  the  duties  and  pow- 
ers of  each,  but  are  essential  to  the  ends  of  jus- 
tice and  to  a  sound  administration  of  the  law. 

In  the  case  now  under  consideration  the  com- 
plainant made  his  declaratory  statement,  and 
proved  his  settlement  to  the  satisfaction  of  the 
register  and  receiver,  and  they  gave  him  a  pat- 
ent certificate.  The  defendant,  Johnson,  con- 
tested the  complainant's  right  before  these  of- 
ficers and  asserted  that  he  was  entitled  to  the 
pre-emption  right  for  the  same  land,  and  when 
thev  decided  in  favor  of  Towsley  he  appealed 
to  the  commissioner.  This  officer  approved  the 
decision  of  the  register  and  receiver,  and  an  ap- 
peal was  taken  by  Johnson  to  the  Secretary  of 
the  Interior.  The  Secretary,  or  rather  the  As- 
sistant Secretary  as  appears  by  the  record,  re- 
jected Towsley's  claim  on  the  sole  ground  that 
he  had  previously  filed  a  declaratory  statement 
of  his  intention  to  claim  a  pre-emption  for  an- 
other tract  of  land,  which  he  had  voluntarily 
alMindoned,  and  it  is  clear  that  but  for  his  con- 
88*]  struction  *of  the  statute  on  that  subject 
Towsley  would  have  received  the  patent  which 
was  awarded  to  Johnson. 

We  must,  therefore,  inquire  whether  the  stat- 
ute, rightly  construed,  defeated  Towsley's  oth- 
erwise perfect  right  to  the  patent,  and  this 
inquiry  requires  consideration  of  some  of  the 
features  of  our  system  of  land  sales. 

One  of  these  is  that  after  the  surveys  are 
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made  in  any  given  locality,  so  that  the  differ- 
ent tracts  can  be  identified  by  the  descriptions 
used  in  these  surveys,  they  are  not  subject  to 
sale  bv  private  entry  at  the  Land  Office  until 
there  has  been  a  public  auction,  at  which  the 
lands  so  surveyed  are  offered  to  the  highest 
bidder.  The  time  and  place  of  this  sale  and 
the  lands  offered  for  sale  are  made  known  by  a 
proclamation  of  the  President.  The  object  of 
this  public  sale  and  of  withholding  the  lands 
from  private  entry  is,  undoubtedly,  to  secure  to 
the  government  the  benefit  of  competition  in 
bidding  for  these  parcels  of  land  supposed  to  be 
worth  more  than  the  price  fixed  by  Congress, 
at  which  they  may  afterward  be  sold  at  private 
entry.  But  as  the  tide  of  emigration  was  great- 
ly in  advance  of  these  public  sales  and,  indeed, 
of  the  surveys,  it  was  found  that  settlers  who 
had  made  meritorious  improvements  were  una- 
ble to  secure  the  land  on  which  they  had  set- 
tled without  bidding  at  public  auction  against 
parties  who  took  into  connideration  the  value 
of  the  improvements  so  made  and  who  would 
get  them  by  the  purchase.  To  remedy  this  evil 
several  of  the  earlier  pre-emption  laws  wero 
passed,  and  they  only  included  settlements 
made  prior  to  the  passage  of  those  laws.  The 
act  of  1841,  however,  provided  a  general  sys- 
tem of  pre-emption,  and  authorized  pre-emption 
of  lands  surveyed,  but  not  open  to  private  en- 
try, as  well  as  land  which  could  be  bought  at 
private  sale.  It  protected  settlements  already 
made,  and  allowed  future  settlements  to  be 
made  with  a  right  to  pre-emption,  which  was  a 
new  feature  to  the  pre-emption  system.  As, 
however,  these  settlements  might  now  be  made 
on  lands  subject  to  private  sale,  and  the  settler 
was  allowed  a  year  in  which  to  make  his  entry 
and  pay  the  money,  the  15th  section  of  the  act 
required  the  settler  on  such  lands  to  make  a 
'declaratory  statement  if  he  intended  to  [*89 
claim  a  right  of  pre-emption,  in  which  ho  should 
declare  such  intention  and  describe  the  land. 
This  statement  was  filed  with  the  register  and 
receiver,  and  was  obviously  intended  to  enable 
them  to  reserve  the  tract  from  sale  for  the  time 
allowed  the  settler  to  perfect  his  entry  and  pay 
for  the  land.  But  an  experience  of  two  years 
seems  to  have  shown  that  this  privilege  of  with- 
drawing particular  tracts  from  private  sale  waa 
subject  to  abuse  by  persons  who  filed  declara- 
tions for  several  tracts  when  they  could  only 
receive  (me  as  a  pre-emptor,  thus  delaying  the 
sales  and  preventing  others  from  settling  on  or 
buying,  with  a  view  to  a  purchase  by  them- 
selves or  friends  when  it  became  convenient  to 
do  so.  To  remedy  this  evil  Congress,  when  it 
came  to  legislate  again  about  the  right  of  pre- 
emption, by  the  act  of  1843,  enacted  oy  the  4th 
section  ''that  where  an  individual  had  filed,  un- 
der the  late  pre-emption  law,  his  declaration  of 
intention  to  claim  the  benefit  of  said  law  for 
one  tract  of  land,  it  shall  not  be  lawful  for  the 
same  individual,  at  any  future  time,  to  file  a 
second  declaration  for  another  tract."  As  the 
only  declaration  of  intention  required  by  the 
act  of  1841  (which  is  undoubtedly  the  one  re- 
ferred to  as  "the  late  pre-emption  law")  was, 
both  by  its  express  terms  and  by  the  policy 
which  dictated  it,  confined  to  pre-emptions  of 
land  subject  to  private  entry,  we  entertain  no 
doubt  that  this  section  was  limited,   in   like 
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manner,  to  that  class  of  lands.  As  to  lands  not 
subject  to  private  sale,  no  declaration  of  inten- 
tion was  required  by  the  act  of  1841,  and  the 
reference  to  such  a  declaration  in  the  act  of 
1843  would  be  without  anything  on  which  to 
base  it.  This  view  is  made  still  clearer  by 
the  fact  that  the  next  succeeding  section  of  the 
act  of  1843  does  introduce  distinctly,  as  a  new 
and  separate  provision,  the  requirement  that 
settlers  on  the  land  not  yet  proclaimed  for 
sale  are  required  to  make  a  similar  declaration, 
within  three  months  from  the  time  of  settle- 
ment, on  pain  of  forfeiting  their  pre-emption 
right  in  favor  of  the  next  actual  settler,  but 
making  no  provision  whatever  for  the  case  of 
two  doclnrations  by  the  same  party  on  different 
tracts  of  land.  We  are,  therefore,  of  opinion  that 
90*]  *tlie  effect  of  a  double  declaration  in  de- 
feating tlie  right  of  the  pre-emptor  to  the  tract 
which  he  finally  claims  to  purchase  is  limited 
to  lands  subject,  at  the  time,  to  private  sale. 
The  land  in  controversy  in  this  suit  was  never 
subject  to  private  entry,  and  the  application 
of  tin*  principle  by  the  Secretary  to  Towsley's 
case  was,  as  we  think,  a  misconstruction  of 
the  law,  through  which  his  right  was  denied 
him. 

But  it  is  argued  that  if  the  pre-emption 
claim  of  Towsley  was  not  governed  by  the  4th 
section  of  the  act  of  1843,  it  certainly  was  by 
the  5th  section  of  that  act,  and  as  he  did  not 
file  his  declaration  of  intention  within  three 
months  from  the  time  of  settlement,  his  claim 
was  forfeited  and  gave  him  no  right. 

The  record  shows,  undoubtedly,  that  his  set- 
tlement commenced  about  eight  months  before 
he  filed  his  declaration,  and  it  must  be  con- 
ceded that  the  land  was  of  that  class  which 
had  not  been  proclaimed  for  sale,  and  his  case 
roust  be  governed  by  the  provision  of  that  sec- 
tion. It  declares  that  where  the  party  fails  to 
make  the  declaration  within  the  throe  months, 
his  claim  is  to  be  forfeited  and  the  tract 
awarded  to  the  next  settler  in  order  of  time 
on  the  same  tract,  who  shall  have  given  such 
notiei^  and  otherwise  complied  with  the  condi- 
tions of  tilt*  law.  The  words  "sliall  have  given 
such  notice,*'  presuppose  a  case  where  some 
one  has  given  such  notice  before  the  party  who 
has  thus  neglected  seeks  to  assert  his  right. 
If  no  otlior  party  has  made  a  settlement  or  has 
jriven  notice  of  such  intention,  then  no  one  has 
lMH>n  injured  by  the  delay  beyond  three  months, 
and  if  at  any  time  after  the  three  months, 
while  tlio  party  is  still  in  possession,  he  makes 
his  declaration,  and  this  is  done  before  any- 
one else  has  initiated  a  right  of  pre-emption 
by  settlem<'nt  or  declaration,  we  can  see  no  pur- 
[»nse  in  forbidding  him  to  make  his  declaration 
or  in  making  it  void  when  made.  And  we 
think  that  Congress  intended  to  provide  for 
the  protection  of  the  first  settler  by  giving  him 
three  months  to  make  his  declaration,  and  for 
nil  other  settlers  by  saying,  if  this  is  not  done 
within  three  months  anyone  else,  who  has  set- 
's 1*1  tir'l  on  it  within  that  time,  or  at  any  •time 
lK»fore  the  first  settler  makes  his  declaration, 
shall  have  the  better  right.  As  Towsley's  "settle- 
ment nnd  pnsricssinn  were  continuous,  and  as  his 
declaration  was  made  before  Johnson  or  anvone 
else  asserted  claim  to  the  land  or  made  a  set- 
tlement, we  think  his  right  was  not  barred  by 
13  Wall.  U.  S.,  Book  20. 


that  section,  tinder  a  sound  construction  of  its 
meaning. 

There  are  other  questions  presented  in  the 
brief,  such  as  supposed  defects  in  the  bill,  and 
whether,  on  the  evidence,  Towsley  made  the 
necessary  settlement  and  owned  the  improve- 
ments, which  are  not  within  the  cognizance  of 
this  court.  It  is  also  argued  that  Towsley  for- 
feited his  right  by  entering  into  contracts  by 
which  his  title  should  inure  to  the  benefit  of 
others  than  himself,  in  violation  of  the  13th 
section  of  the  act  of  1841 ;  but  as  no  such  mat- 
ter is  put  in  issue  in  the  pleadings,  we  will  not 
consider  it  here. 

We  are  of  opinion  thai  the  decree  of  the  flfn- 
preme  Court  of  Nebraska  must  he  afflrmed. 

Mr.  Justice  OliCord  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this  case,  upon  the  ground  that  the  case  is  con- 
trolled by  the  act  of  Congress  which  provides 
that  the  decisicMi  of  the  Commissioner  of  the 
General  Land  Office  shall  be  final  unless  an  ap- 
peal is  taken  to  the  Secretary  of  the  Interior. 
In  my  judgment  the  decree  of  the  Commission- 
er is  final  if  no  appeal  is  taken,  and,  in  case  of 
appeal,  that  the  decision  of  the  appellate  tribu- 
nal created  by  the  act  of  Congress  is  equally 
final  and  conclusive,  except  in  cases  of  fraud 
or  mistake  not  known  st  the  time  of  the  inyes- 
tigation  by  the  Land  Department. 


CHESTER  0.  SAMSON  et  al.,  Plffa.  if»  Err^ 

V. 

JOHN  A.  SMILEY. 

(See  8.  C.  13  Wall.  91,  92.) 

Pre-emption  claims — effect  of  declaratory  state- 
mctit  for  another  tract, 

1.  In  contests  for  the  right  of  pre-emption,  that 
one  of  the  claimants  had  filed  a  declaratory  state- 
ment for  another  tract,  where  the  land  in  question 
was  not  subject  to  private  entry,  does  not  deprive 
such  claimant  of  his  right,  If  it  Is  otherwise  perfect. 

2.  Johnson  v.  Towsley,  ante,  followed. 

[No.  13.] 

Argued  Oct.  17,  187L    Decided  Dec,  11,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  case  is  stated  by  the  court. 

Messrs.  I«yiiiai&  Trnmbnll  and  J.  J,  Red- 
dick  for  plaintiffs  in  error. 

(See  Mr.  Trumbuirs  argument  in  the  case  of 
Johnson  v.  Towsley,  ante,  485). 

Messrs.  M.  H.  Carpenter,  J.  J.  Poppleton^ 
and  J.  M.  Woolworth  for  defendant  in  er- 
ror. 

Mr.  Justice  Blillar  delivered  the  opinion  of 
the  court: 

•This  case  differs  in  no  respect  from  the  [••* 
case  just  decided,  of  Johnson  v.  Toirsley,  ante, 
485,  but  one,  and  that  is,  that  when  the  register 
and  receiver  decided  in  favor  of  Smiley  against 
Samson,  in  the  contest  for  the  right  of  pre- 
emption to  the  land,  they  did  not  give  him  a 
patent  certificate  as  they  did  to  Towsley.  TIip 
reason  for  this  seems  to  be  that  the  contest 
between  him  and  Sampson  was  prosecuted  im- 
mediately from  the  register  and  receiver's  deci- 
sion to  the  Commissioner,  and  from  the  Com- 
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missioner's  decision  afYirining  that  of  the  reg- 
ister and  receiver  to  the  Secretary,  bo  that 
there  was  no  period  until  the  final  decision  of 
the  latter  when  either  party  could  have  been 
permitted  to  make  entry. 

But  the  record  shows  that,  on  a  full  and 
thoroucrh  investif^ation,  all  the  officers  of  the 
Land  Department  decided  that  Smiley  had  es- 
tablished his  right  of  pre-emption,  and  the 
Secretary  overruled  this,  on  the  sole  ground 
that  he  had  filed  a  declaratory  statement  for 
another  tract  of  land.  The  land  in  question 
having  never  been  subject  to  private  entry,  this 
construction  of  the  statute  was  erroneous,  and 
was  made  to  deprive  Smiley  of  his  right,  other- 
wise perfect,  to  the  land,  and  vested  the  legal 
title,  which  he  ought  to  have  received,  in  Sam- 
•on. 

The  case  comes,  therefore,  as  we  think,  within 
the  principle  just  decided  in  Johnson  v.  Tows- 
ley,  ante,  485,  and  the  judgment  of  the  Su- 
preme Court  of  Nebraska  is  affirmed, 

Mr.  Justice  Davis,  being  interested  in  the 
question  involved  in  these  two  cases,  took  nq 
part  in  the  decision. 


JOHN  T.  SEMMES,  Admr.  of  William  R.  Luck- 

ett.  Deceased,  Plff.  in  Err,, 

r. 

THE   CITY   FIRE    INSURANCE   COMPANY 

OF  HARTFORD. 

(Bee  8.  C.  "Bemmes  v.  Hartford  Ins.  Co."  18  Wall. 

158-16i) 

Limitation  in  policy  of  twelve  months  in  which 
to  sue,  how  affected  hy  the  war, 

1,  The  period  of  twelve  months  which  an  insur- 
ance policy  allowed  the  plalntlfT  for  brin^tnf?  his 
suit  for  a  loss,  does  not  open  and  expand  Itself  so 
at  to  receive  within  it  three  or  four  years  of  legal 
disability  created  by  the  war,  and  uien  close  to- 
gether at  each  end  of  that  period  so  as  to  complete 
itself  as  thoujsh  the  war  had  never  occurred. 

2.  The  disability  to  sue  imposed  on  the  plaintiff 
bj  the  war,  relieves  him  wholly  from  the  conse- 
quences of  failing  to  bring  suit  within  twelve 
months  after  the  loss. 

[No.  15.] 
Argued  Dec.  6,  1871,    Decided  Deo.  18,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

The  case  is  stated  by  the  court. 

Messrs.  William  JSaiiierslay  and  Francis 
Fellowes,  for  plaintiff  in  error: 

It  will  not  be  denied  that  the  period  during 
which  the  state  of  war  existed  cannot  be  counted 
In  determining  the  date  when  the  right  to  com- 
mence a  suit  expired.  This  principle  was  con- 
ceded on  the  trial  below,  ana  it  is  too  clearly 
established  by  authority  to  require  argument. 

Tucker  v.  Watson,  15  Am.  L.  Reg.  221 ;  Jack- 
son Ins.  Co.  V.  Stewart,  15  Am.  Law  Reg.  732; 
Conn.  Mut.  L.  Ins.  Co.  v.  Hall,  16  Am.  Law  Reg. 
606;  Hanger  v.  Abbott,  6  Wall.  532,  18  L.  ed. 
939;  The  Protector,  9  Wall.  687,  19  L.  ed.  812; 
17.  8,  ▼.  Wiley,  ante,  211 ;  Levy  v.  Stewart,  ante, 
86. 

We  claim:   1.  That  our  right  to  sue  for  the 

NOTK. — Su^pcnnlon  of  statute  of  limitations  dur- 
ing war — see  note  to  Hanger  v.  Abbott,  18  L.  ed. 
17.  S.  939. 
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debt  in  question  was  suspended  by  the  war  h*:- 
cause  our  right  to  the  debt  ceased  at.  the  out- 
breaking of  the  war,  and  the  debt  thenceforth 
remained  subject  to  confiscation  at  the  mercy 
of  the  U.  S.  Congress. 

2.  That  the  debt  so  remained  at  the  mercy 
of  Congress  until  by  the  return  of  peace  (t.  e., 
by  the  suppression  of  the  Rebellion  or  by  a 
treaty  of  peace)  the  right  of  Congress  to  en- 
force the  confiscation  ceased. 

3.  That,  therefore,  our  right  to  sue  remained 
suspended  until  the  return  of  peace. 

4.  That  neither  the  President  nor  Congres** 
recognized  such  a  peace  before  Apr.  2,  1866, 
and  the  court  cannot  do  so  without  infringing 
on  the  political  power. 

5.  This  court  has  recognised  the  proclama- 
tion of  Aug.  20,  1866,  as  a  rightful  exercise  of 
the  Presidettt's  power  to  determine  the  suppres- 
sion of  the  Rebellion,  and  has  declared  that  that 
(late  must  be  accepted  in  all  matters  affecting 
private  rights.  U.  8.  v.  Anderson,  9  Wall.  56, 
19  L.  ed.  615. 

And  the  same  principle  has  been  applied  by 
the  courts  of  Mississippi  in  construing  their 
own  laws.     Oriffing  v.  Hills,  40  Miss.  611. 

The  plaintiff,  having  been  prevented  by  the 
existence  of  war  from  bringing  suit  within  the 
year,  may  bring  suit  at  any  time  within  six 
years. 

The  limitation  clause  is  a  condition  subse- 
quent, and  as  such  is  not  absolute. 

Non -performance  of  a  condition  may  be  ex- 
cused by  act  of  God  or  by  act  of  legislature,  or 
may  be  waived  by  the  agreement  or  conduct  of 
the  defendant. 

A  similar  condition  has,  in  many  cases,  been 
held  not  absolute,  but  liable  to  be  waived  and 
not  binding  where  performance  is  impossible. 

Ripley  v.  Ins,  Co,  29  Barb.  562 ;  N,  Y.  v.  Inm, 
Co.  10  Bosw.  637 ;  Stout  ▼.  Ins.  Co,  of  N,  Haven, 
12  la.  871;  Bartlett  y.  Ins,  Co,  46  Me.  60O; 
Ames  V.  Ins.  Co,  14  N.  Y.  264 ;  Ins,  Co.  v.  Ball^ 
12  Mich.  202;  Coursin  r.  Ins,  Co.  46  Pa.  323. 

Mr,  R.  D.  Hvbbard  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  policy  of  insurance 
commenced  on  the  31st  day  of  October,  1866, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Connecticut,  for  a  loes  wfaiidi 
occurred  on  the  5th  day  of  January,  1860. 

The  only  plea  of  the  defendant  is  that  the 
action  was  not  brought  within  twelve  months 
after  the  loss  occurred,  as  provided  by  one  of 
the  conditions  of  the  policy.  To  this  plea  there 
are  replications  setting  up,  among  other  thii^, 
that  tne  late  Civil  War  prevented  the  brinipnff 
of  the  suit  within  the  twelve  months  provided 
by  the  condition,  the  plaintiff  being  a  resident 
of  the  state  of  Mississippi,  and  the  defendant 
of  Connecticut,  during  all  that  time. 

There  is,  in  the  record,  a  paper  purporting 
to  be  an  opinion  of  the  court,  and  a  finding  of 
the  facts  by  the  court,  which  finding  is  so  mixed 
up  with  the  argument  of  the  court  in  support 
of  its  decision  that,  under  the  construction  so 
frequently  given  to  the  act  of  March  3,  1865, 
the  paper  cannot  be  treated  as  a  part  of  the 
record,  and  can  give  us  no  aid  in  deciding  the 
caae,  except  what  may  be  derived  from  the  nbto 
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ftrffument  of  the  learned  judge  who  decided  it 
below. 

Fortunately,  the  pleadings  themselves  set  up 
facts  of  which  this  court  can  take  judicial  no- 
tice, sufiicient  to  enable  us  to  decide  on  the  al- 
leged error  of  the  record,  which  is  that  the 
plea  of  defendant  was  held  to  prevent  a  good 
ftar  to  the  action,  notwithstanding  the  effect  of 
the  war  on  the  rights  of  the  parties. 

The  circuit  court,  in  arriving  at  this  oondu- 
sion,  held :  Firsts  that  the  condition  in  the  eon- 
trnct  limiting  the  time  within  which  suit  could 
be  brought,  waa,  like  the  statute  of  limitations, 
susceptible  of  such  enlargement  in  point  of 
time,  as  was  necessary  to  accommodate  itself 
to  the  precise  number  of  days  during  which 
the  plaintiff  was  prevented  from  bringing  suit 
by  the  existence  of  the  war.  Ascertaining  this 
by  reference  to  certain  public  acts  of  the  polit- 
ical department  of  the  government,  the  court 
found  that  there  was,  between  the  time  at  which 
it  fixes  the  commencement  of  the  war  and  the 
date  of  the  plaintiff's  loss,  a  certain  number  of 
days  which,  if  added  to  the  time  between  the 
dosp  of  the  war  and  the  commencement  of  the 
action,  amounted  to  more  than  twelve  months 
allowed  by  the  condition  of  the  contract. 

It  is  not  necessary,  in  the  view  which  we 
take  of  the  matter,  to  inquire  whether  the  cir- 
cuit court  was  correct  in  the  principle  by 
which  it  fixed  the  date,  either  of  the  com- 
mencement or  cessation  of  the  disability  to  sue 
growing  out  of  the  events  of  the  war.  For  we 
are  of  opinion  that  the  period  of  twelve 
months  wnich  the  contract  allowed  the  plain- 
tiff for  bringing  his  suit  does  not  open  and  ex- 
pand itself  so  as  to  receive  within  it  three  or 
four  years  of  Imtl  disability  created  by  the 
war  and  then  close  t<^ther  at  each  end  of 
that  period  so  as  to  complete  itself,  as  though 
the  war  had  never  occurred. 

It  is  true  that,  in  regard  to  the  limitation 
imposed  by  statute,  this  court  has  held  that 
the  time  may  be  so  computed,  but  there  the 
law  imposes  the  limitation  and  the  law  im- 
poses the  disability.  It  is  nothing,  therefore, 
Dut  a  necessary  legal  logic  that  the  one  period 
should  be  taken  from  the  other.  If  the  law 
did  not,  by  a  necessary  implication,  take  this 
lime  out  of  that  prescribed  by  the  statute,  one 
oi  two  things  would  happen:  either  the  plain- 
tifiT  would  lose  his  rielit  of  suit  by  a  judicial 
construction  of  law  which  deprived  him  of  the 
right  to  sue  yet  permitted  tne  statute  to  run 
161*]  until  *it  became  a  complete  bar,  or  else, 
holding  the  statute  under  the  circumstances  to 
be  no  bar,  tlie  defendant  would  be  left,  after  the 
war  was  ov<»r.  without  the  protection  of  any 
limitation  whatever.  It  was,  therefore,  necessary 
to  ad<^t  the  time  provided  by  the  statute  as 
limiting  the  right  to  sue,  and  deduct  from  that 
time  the  period  of  disability. 

Such  is  not  the  case  as  r^ards  this  contract. 
The  defendant  has  made  its  own  special  and 
hard  provision  on  that  subject.  It  is  not  said, 
as  in  a  statute,  that  a  plaintiff  shall  have 
twelve  months  from  the  time  his  cause  of  ac- 
tion accrued  to  commence  suit,  but  twelve 
months  from  the  time  of  loss;  yet  by  another 
condition  the  loss  is  not  payable  until  sixty 
days  after  it  shall  have  been  ascertained  and 
proved.  The  condition  is  that  no  suit  or  ac- 
tion shall  be  sustainable  unless  commenced 
13  Wall. 


within  the  time  of  twelve  months  next  after 
the  loss  shall  occur,  and  in  case  such  action 
shall  be  commenced  after  the  expiration  of 
twelve  months  next  after  such  Iobs,  the  lapse 
of  time  shall  be  taken  and  deemed  as  conclu- 
sive evidence  agninst  the  validity  of  the  claim. 
Now,  this  contract  relates  to  the  twelve 
months  next  succeeding  the  occurrence  of  the 
loss,  and  the  court  has  no  right,  as  in  the  case 
of  a  statute,  to  construe  it  into  a  number  of 
days  equal  to  twelve  months,  to  be  made  up 
of  the  days  in  a  period  of  five  years  in  whicn 
the  plaintiff  could  lawfully  have  commenced 
his  suit.  So,  also,  if  the  plaintiff  shows  any 
reason  which  in  law  rebuts  the  presumption, 
which,  on  the  failure  to  sue  within  twelve 
months,  is,  by  the  contract,  made  conclusive 
against  the  validity  of  the  claim,  that  presump- 
tion is  not  revived  again  by  the  contract.  It 
would  seem  that  when  once  rebutted  fully, 
nothing  but  a  presumption  of  law  or  presump- 
tion of  fact  could  again  revive  it.  There  is 
nothing  in  the  contract  which  does  it,  and  wo 
know  of  no  such  presumptions  of  law.  Nor 
does  the  same  evil  consequence  follow  from  re- 
moving absolutely  the  bar  of  the  contract  that 
would  from  removing  absolutely  the  bar  of  the 
statute,  for  when  the  bar  of  the  contract  is  re- 
moved there  still  remains  the  bar  of  the  stat- 
ute, and  though  the  plaintiff  may  show  by  his 
disabilitv  to  sue  a  sufficient  answer  to  the 
twelve  months  provided  by  the  contract, 
*he  must  still  bring  his  suit  within  the  [*168 
reasonable  time  fixed  by  the  legislative  author- 
ity, that  is,  by  the  statute  of  limitations. 

We  have  no  doubt  that  the  disability  to  sue 
imposed  on  the  plaintiff  by  the  war,  relieves 
him  from  the  consequences  of  failing  to  bring 
suit  within  twelve  months  after  the  loss,  be- 
cause it  rendered  a  compliance  with  that  con- 
dition impossible  and  removes  the  presumption 
which  that  contract  says  shall  be  conclusive 
against  the  validity  of  the  plaintiff's  claim. 
That  part  of  the  contract,  therefore,  presents 
no  bar  to  the  plaintiff's  right  to  recover. 

As  the  Circuit  Court  founded  it0  judgment 
on  the  propoettion  that  it  duf,  that  judgment 
muit  he  reversed,  and  the  case  remanded  for  a 
new  trial. 


DAVID  R.  STOCKWELL  et  at,  Plffa.  in  Err,, 

V, 

UNITED  STATES. 

(See  8.  C.  13  Wall.  531-568.) 

Action  of  debt  by  United  States  to  recover  pef»- 
alty — construction  of  duty  act — partners, 
when  liahle  for  torts  of  one  of  their  number 
— principal,  liable  for  agent's  torts — acts  and 
declarations  of  agent,  when  evidence — liabil- 
ity of  importers — repeal  of  aot. 

1.  A  civil  action  of  debt  will  lie.  at  the  salt  of 
the  United  States,  to  recover  the  forfeltnres  or  pen- 
alties incurred  nnder  the  dutv  act  of  Mar.  3.  1823. 

2.  Debt  lie8  whenever  a  sum  certain  is  due  to  the 
plaintiff,  or  a  sum  which  can  readily  be  reduced  to 
a  certainty. 

3.  The  act  of  1823  is  remedial  in  Itfi  character, 
and  it  is  not  the  less  so  because  the  linhillty  of  the 
wronp-doer  is  mea8ured  by  double  the  value  of  the 

Note. — Liability  of  partnertihip  for  turta  of  part- 
ner—9^  notes,  51  L.  R.  A.  463 :  4.'»  C.  C.  A.  2*7. 

LtabUit/t    of   princlual   for    tortn    uf   agent — see 

notes.  43  C.  C.  A.  816;  41  L.  R.  A.  650.  
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coods  received,  concealed,  or  purchased,  instead  of 
their  BiDtfie  value. 

4.  rartners  are  all  liable  to  make  Indemnltr  for 
the  tort  of  one  of  their  number,  committed  by  him 
in  the  course  of  the  partnership  business. 

5.  The  tortious  act  of  the  a^ent  is  the  act  of. bis 

firlncipals.    if  done   in   the  course  of   his  agency, 
hough  not  directly  authorized. 

6.  Whatever  an  agent  does  or  snys  In  reference 
to  the  business  in  which  he  is  at  the  time  employed, 
and*  within  the  scope  of  his  authority.  Is  done  or 
said  by  the  principal ;  and  may  be  proved,  as  well 
In  a  criminal  as  a  civil  case. 

7.  Section  2d  of  the  act  of  1823  applies  to  Illegal 
Importers. 

8.  That  section  was  not  repealed  bv  the  act  of 
July  1806.  so  as  to  affect  a  suit  brought  to  enforce 
11a  bilk  ties  incurred  before  th6  latter  act  was  passed. 

[No.  77.] 
Argued  Nov,  17,  1871.    Decided  Dec.  11,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine. 

The  ease  is  stuted  in  the  opinion. 

Mr.  R.  H.  Dana,  Jr.,  for  plaintiffs  in  er- 
ror : 

Where  the  proceeding  is  by  the  sovereign  ajid 
for  a  penalty  based  on  an  offense,  it  must  be 
by  indictment  or  by  information  of  debt. 

Tliis  statute  (1823,  ch.  58)  evidently  looks  to 
proceedings  criminal,  or  at  least  prerogative,  in 
their  nature. 

( 1 )  Section  2  makes  the  penalty  depend  "on 
conviction  thereof." 

(2)  It  requires  knowledge  on  the  part  of  the 
offender. 

( 3 )  The  offense  and  penalty  are  not  based  on 
illegal  importation,  but  on  the  knowingly  con- 
cealing, etc.,  goods  illegally  imported. 

Tho  pravisions  of  §  5,  that  the  penalties  and 
forfeitures  ''shall  be  sued  for  and  recovered"  in 
the  manner  prescribed  by  the  act  of  1799,  ch. 
22,  §  89,  does  not  necessarily  &;ive  a  civil  action 
of  debt.  The  words  "sued  for,**  "recovered,"  will 
embrace  the  information  of  debt,  and  even  an 
indictment  for  a  penalty. 

Act  1808,  ch.  8,  8  6*  2  Stat.  454;  WaUh  ▼. 
United  States,  3  Wood.  &  M.  346. 

There  was  error  in  the  ruling,  that  in  a  pro- 
ceeding under  the  act  of  1823,  the  knowledge  re- 
quired of  the  defendants  was  conclusively  pre- 
sumed from  the  knowledge  possessed  by  their 
agent,  being  their  partner  in  the  transaction. 

If  an  agent  or  partner,  in  the  course  of  his 
employment,  wilfully  idoes  an  act  in  violation 
of  law,  the  principal  or  partner  is  not  liable, 
except  upon  evidence  that  he  authorized  or 
adopted  it.  An  absolute  instruction,  as  this 
substantially  was,  that  from  the  fact  of  an  au- 
thority to  buy  and  ship  goods,  an  illegal  act  of 
shipping  goods  by  a  fraudulent  invoice  or  de- 
scription was  in  law  the  act  of  the  partnership, 
and  not  open  to  rebuttal,  would  be  incorrect. 
Story,  Ag.  8  456;  McManua  v.  Cricketi,  1  East, 
106. 

Such  ruling  would  deprive  the  defendants  of 
the  benefit  of  the  presumption  that  no  one  does 
an  act  prohibited  by  law.  This  presumption 
applies,  of  course,  to  the  authorizing  of  an  il- 
legal act  by  another.  It  is,  doubtless,  a  rebut- 
ame  presumption  and  cannot  overweigh  facts, 
and  is  to  be  balanced  with  other  presumptions ; 
but  the  defendants  should  have  the  benefit  of 
it  in  the  scales. 

Bennett  v.  Claugh^  \  B.  &  Aid.  461 ;  Sissona 
▼.  Diwon,  5  B.  &  Cr.  758,  8  Dowl.  &  R.  526;  Wil- 
son y.  Rankin,  0  Best.  &  Sm.  208;  Peachey  v. 
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Rowland,  13  C.  B.  182;  Lyons  ▼.  MarHn,  8  Ad. 
&  E.  512;  Freeman  v.  Rosher,  13  Q.  B.  780; 
Earle  v.  Rotocroft,  8  East,  126;  Best,  Presump- 
tions, 64-68;  Tayl.  Ev.  116. 

The  instructions  were  erroneous  in  other  re- 
spects. Thev  require  the  jury  to  find  that  the 
defendants  knew  of  the  illegal  importations, 
from  the  mere  fact  of  the  knowledge  of  their 
partner  in  a  foreign  country,  without  submit- 
ting to  the  iury  the  question  whether  the  de- 
fendants authorized  the  act  of  their  agent  and 
partner,  or  did  in  fact  know  of  it. 

In  all  cases  where  knowledge  is  required  by 
statute,  the  question  of  knowledge  is  left  to  the 
jury,  with  instructions  as  to  presumptions  and 
prima  facie  proof,  etc.,  but.  on  balancing  the 
presumptions  arising  on  each  side  and  the 
facts  proved,  the  jury  must  be  satisfied  of  the 
knowledge.  .A  careful  examination  of  the  cases 
will  show  that  such  is  always  the  course  taken 
whenever  a  principal  or  partner  is  charged  for 
a  penalty  or  even  to  make  good  a  loss,  by  rea- 
son of  an  act  of  an  agent  or  partner,  if  knowl- 
edge on  his  part  is  an  ingredient. 

Reg.  y.  Dean,  12  Mees.  &  W.  39;  Cooper  y. 
Slade,  6  H.  of  L.  Cas.  749;  Queen  v.  Bradley, 
10  Mod.  155;  King  v.  Diwon,  3  Maule  &  S.  11; 
King  v.  Manning,  2  Com.  616;  Atty,  Oen.  v. 
Riddle,  2  Cr.  &  J.  493;  Atty.  Gen.  v.  Siddon,  1 
Cr.  A  J.  220;  United  States  v.  Halberstadt, 
Gilp.  262;  Gralmm  v.  Pocock,  L.  R.  3  Pr.  C.  345. 

So  in  civil  suits  where  knowledge  is  required. 

Lewia  y.  Reed,  13  Mees.  &  W.  834;  Caatle  y. 
Bullard,  23  How.  172,  16  L.  ed.  424. 

In  all  cases  when  the  principal  or  partner 
has  not  authorized  the  act  or  adopted  it  with 
knowledge,  he  is  held  liable  only  to  make  good 
the  loss,  or  to  the  extent  of  the  consideration 
or  btfiefit  received. 

17.  B.  y.  Halberstadt,  Gilp.  262;  Turner  v.  N. 
B.  R.  34  Cal.  594;  Hutchins  v.  Turner,  8 
Humph.  416;  Sm.  Lead.  Cas.  (H.  k  W.)  329; 
Story,  Ag.  8  453 ;  Morley  v.  Qaisford,  2  H.  Bl. 
442;  Mc}fanus  v.  Crickett,  1  East,  106;  Gor- 
dan  Y.  Rolt,  4  Exch.  365  (7  Dowl.  &  L.  87); 
Sharrod  y.  L.  d  N.  W.  R.  4  Exch.  580  (7  DowL 
&  L.  213) ;  Taylor  v.  Green,  8  C.  A  P.  316. 

The  act  of  1866,  ch.  201,  8  4,  14  Stat,  at  L, 
179,  inflicts  a  penalty  for  the  same  offense  as 
set  forth  in  the  act  of  1823.  This  penalty  may 
be  less  than  that  of  the  act  of  1823,  as  it  may 
be  a  fine  of  only  $50.  It  must,  therefore,  be 
held  to  supersede  and  repeal  the  penalty  under 
the  former  act.  The  proceedings  in  this  suil 
were  commenced  after  the  passage  of  the  latter 
act,  Aug.  1866,  and  are  not  saved  by  8  44  of 
the  act,  14  Stat,  at  L.  188. 

Messrs.  B.  H.  Brlstow,  Solicitor  Oen.,  and 
O.  H.  Hill,  for  defendants  in  error: 

Debt  is  maintainable,  and  is  the  proper  ac- 
tion to  recover  forfeitures  and  penalties  in- 
curred by  force  of  the  act  under  consideration. 

U.  S.  y.  Rougher,  6  McLean,  281;  Walsh  ▼. 
U.  S.  3  W.  A  M.  342;  U.  S.  v.  Allen,  4  Day, 
474;  U.  S.  y.  Lynian,  1  Mas.  482;  Jacob  y.  U» 
S.  1  Brock,  520;  act  1823,  ch.  58,  8  5,  3  SUt.  at 
L  781 ;  act,  1799,  ch.  22,  §  89, 1  Stat  at  L.  695. 

The  same  form  of  action  is  an  appropriate 
remedy  to  recover  unpaid  duty  in  cases  where 
goods  from  a  foreign  country  have  been  im- 
ported without  payment. 

Penalties  and  duties  are  alike  debts  due  to 
the  government.     Payment  of  either  does  not 
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tztinguish  the  other.  The  duty  becomes  due 
bj  the  importation.  The  penalty  grows  out  of 
the  fraud.  They  arise  from  different  sources, 
and  may  both  be  demanded  and  recovered.  17. 
B,  Y,  Lyman,  I  Mas.  482. 

As  for  the  joinder  of  counts  for  both  penal- 
ties and  duties,  it  is  well  settled  that  whenever 
the  same  plea  may  be  pleaded  and  the  same 
judgment  given  on  two  counts,  they  may  be 
Joined  in  the  same  declaration;  and  the  fact 
that  the  duties  were  to  be  paid  in  gold,  is  not 
sufficient  to  take  the  case  out  of  the  operation 
of  that  rule  of  pleading,  as  that  matter  is  reg- 
ulated by  statute. 

Stoekwett  v.  U.  8.,  Int.  Rev.  Rec.,  supra; 
Brown  v.  D%ck$on,  1  T.  R.  276;  Cheang-Kee  v. 
U.  8.  8  WalK  320,  18  L.  ed.  72. 

The  defendants  are  chargeable  with  knowl- 
edge procured  by  their  partner  and  agent,  Le- 
man  Stockwell,  who  transacted  the  business. 

The  Distilled  8rnrit8,  ante,  167;  Castle  v. 
Bullard,  23  How.  188,  16  L.  ed.  429. 

Partners  constitute,  as  such,  but  one  person 
in  law;  and  the  act  of  one  in  the  busineHS  con- 
stituting the  subject-matter  of  the  partnership 
is,  oiviliter,  the  act  of  all.  They  are  liable  in 
solido  for  the  tort  of  one  of  their  number,  if 
that  tort  was  committed  by  him  as  partner, 
and  in  the  course  of  the  partnership  business. 

Locke  ▼.  Steams,  1  Met.  660 ;  Hawkins  ▼.  Ap- 
pleby, 2  Sandf.  421;  Glasgow  Exch,  Co,  v. 
Drew,  2  MacQueen,  108. 

Mr.  Justice  Stroas  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  to  recover,  inter 
oHa,  double  the  value  of  certain  importations 
of  shingles,  alleged  to  have  been  illegally  made 
and  received  and  concealed  and  bought  by  the 
defendants  with  the  knowledge  that  the  shin- 
gles had  been  illegally  imported  into  the  Unit- 
ed States.  It  was  found  upon  the  2d  section  of 
the  act  of  March  3,  1823,  3  Stat,  at  L.  781, 
which  enacted  "that,  if  any  person  or  persons 
shall  receive,  conceal  or  buy  any  goods,  wares, 
or  merchandise,  knowing  them  to  have  been 
illegally  imported  into  tne  United  States  and 
liable  to  seizure  by  virtue  of  any  act  in  rela- 
tion to  the  revenue,  such  person  or  persons 
shall,  on  conviction  thereof,  forfeit  and  pay  a 
sum  double  the  amount  or  value  of  the  goods, 
wares  or  merchandise,  so  received,  concealed 
or  purchased."  A  verdict  and  judgment  hav- 
ing been  recovered  against  the  defendants  in 
the  court  below,  the  record  has  been  removed 
into  this  court,  and  four  errors  have  been  as- 
signed. 

The  first  is  that  a  civil  action  of  debt  will 
not  lie,  at  the  suit  of  the  United  States,  to  re^ 
542*]  cover  the  •forfeitures  or  penalties  in- 
curred under  this  act  of  Congress,  and  that  tlie 
court  below  erred  in  holding  that  such  an  action 
might  be  maintained.  It  is  not  contended  that 
an  action  of  debt  will  not  lie  to  recover  duties, 
if  the  defendant  be  the  owner  or  importer  of  the 
j^oods  imported,  for  it  is  conceded  that  by  the 
net  of  importing,  nn  obliTntion  to  .pay  tbo  du- 
ties is  incurred.  Tlie  obli<2:ation  springs  out  of 
the  statutes  which  impose  duties.  Nor  is  it 
doubted  that  when  a  statute  gives  to  a  private 
person  a  right  to  recover  a  penalty  for  a  vio- 
lation of  law  he  may  maintain  an  action  of 
debt,  but  it  is  insisted  that  when  'tlie  govern- 
ment proceeds  for  a  penalty  based  on  an  of- 
13  Wall. 


fense  against  law,  it  must  be  by  indictment  or 
by  information.  No  authority  has  been  ad- 
duced in  support  of  this  position,  and  it  is  be- 
lieved that  none  exists  It  cannot  be  that 
whether  an  action  of  debt  is  maintainable  or 
not  depends    upon    the  question  who    is  the 

Slaintin.  Debt  lies  whenever  a  sum  certain  is 
ue  to  the  plaintiff,  or  a  sum  which  can  readily 
be  reduced  to  a  certainty — a  sum  requiring  no 
future  valuation  to  settle  its  amount,  it  is 
not  necessarily  founded  upon  contract.  It  is 
immaterial  in  what  manner  the  obligation  was 
incurred,  or  by  what  it  is  evidenced,  if  the  sum 
owing  is  capable  of  being  definltelv  ascertained. 
The  act  of  1823  (3  Stat,  at  L.  781)  fixes  the 
amount  of  the  liability  at  double  the  value  of 
the  goods  received,  concealed  or  purchased,  and 
the  only  party  injured  by  the  illegal  acts, 
which  subject  the  perpetrators  to  the  liability, 
is  the  United  States.  It  would  seem,  there- 
fore, that  whether  the  liability  incurred  is  to 
be  regarded  as  a  penalty,  or  as  liquidated  dam- 
ages for  an  injury  done  to  the  United  States,  it 
is  a  debt,  and  as  such  it  must  be  recoverable  in 
a  civil  action. 

But  all  doubts  respecting  the  matter  are  set 
at  rest  by  the  4th  section  of  the  act,  which  en- 
acted that  all  penalties  and  forfeitures  incurred 
by  force  thereof  shall  be  sued  for,  recovered, 
distributed  and  accounted  for  in  the  manner 
prescribed  by  the  act  of  March  2d,  1799  (1 
Stat,  at  L.  627 )  entitled  ''An  Act  to  Regulate 
the  Collection  of  Duties  on  Imports  and  Ton- 
nage." By  referring  to  the  89th  section  of 
that  act  it  will  be  seen  that  it  directs  all  pen- 
alties, accruing  by  any  breach  of  the  *act.  [*543 
to  be  sued  for  and  recovered,  with  costs  of  suit, 
in  the  name  of  the  United  States  of  America,  in 
any  court  competent  to  try  the  same;  and  the 
collector,  within  whose  district  a  forfeiture 
shall  have  been  incurred,  is  enjoined  to  cause 
suits  for  the  same  to  be  commenced  without 
delay.  This  manifestly  contemplates  civil  ac- 
tions, as  does  the  proviso  to  the  same  section, 
which  declares  that  no  action  or  prosecution 
shall  be  maintained  in  any  case  under  the  act, 
unless  the  same  shall  have  been  commenced 
within  three  years  after  the  penalty  or  forfeit- 
ure was  incurred.  Accordingly,  it  has  fre- 
quently been  ruled  that  debt  will  lie  at  the 
suit  of  the  United  States,  to  recover  the  pen- 
alties and  forfeitures  imposed  by  statutes.  U. 
8.  V.  Colt,  Pet.  (C.  C),  145;  Jacob  v.  17.  8.  1 
Brock,  620;  17.  8.  v.  Bougher,  6  McLean,  277; 
Walsh  V.  U.  8,  3  Wood.  &  M.  342;  U.  8.  v. 
Lyman,  1  Mas.  482;  U.  8.  ▼.  Allen,  4  Day, 
474.  It  is  true  that  the  statute  of  1823  im- 
poses the  forfeiture  and  liability  to  pay  double 
the  value  of  the  goods  received,  concealed  or 
purchased  with  knowledge  that  they  had  been 
illegally  imported,  ''on  conviction  thereof.**  It 
may  be,  therefore,  that  an  indictment  or  in- 
formation might  be  sustained.  But  the  ques- 
tion now  is,  whether  a  civil  action  can  be 
brought  and,  in  view  of  the  provision  that  all 
penalties  and  forfeitures  incurred  by  force  of 
the  act  shall  be  "sued  for  and  recovered"  as 
prescribed  by  the  act  of  1799,  we  are  of  the 
opinion  that  debt  is  maintainable.  The  expres' 
sion  "sued  for  and  recovered"  is  primarily  ap- 
plicable to  civil  actions,  and  not  to  those  of  a 
criminal  nature. 

The  second  assignment  of  error  is  that  tht 
jury  were  instructed  the  knowledge  of  the  de- 
fendants required  by  the  statute  in  order  to 
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render  them  liable,  was  conclusively  presumed 
from  the  knowledge  of  their  agent,  their  part- 
ner in  the  transaction.  This  la  hardly  a  fair 
exhibition  of  what  the  court  did  charge.  The 
instruction  given  to  the  jury,  and  all  that  is 
assigned  for  error,  was  that  "if  Leman  Stodc- 
well,  as  a  member  of  the  firm,  engaged  in  the 
shingle  business  at  the  time  of  the  importation 
544*]  and  reception  of  the  shingles  at  •Bangor, 
knew  that  they  were  province  shingles,  liable  to 
duty  and  seizure,  and  illegally  imported,  it  was 
not  necessary  for  the  government  to  prove  that 
the  defendants  personally  had  actual  knowledge 
of  these  facts,  which  were  then  within  the 
knowledge  of  their  partner,  Leman  Stockwell." 
This  is  all  which  is  embraced  in  the  assignment. 
But  the  court  added,  that  "if  with  this  knowl- 
edge, as  licfore  stated  on  Leman's  part,  that 
the  shinglc<«  were  illegally  imported  and  liable 
to  seizure,  D.  R.  Stockwell  &  Co.,  in  the  usual 
course  of  the  business,  received  the  shingles  at 
Bangor,  and  they  were  disposed  of  by  them, 
and  the  profits  of  the  business  divided  as  stat- 
ed above,  the  jur>'  were  authorized  to  find  that 
the  defendants,  being  Leman's  partners,  re- 
ceived the  shingles  knowing  the  same  were  il- 
legally imported  and  liable  to  seizure."  Tak- 
ing this  together,  and  it  must  be  so  taken,  for 
the  exception  was  general  to  the  instructions 
given,  it  cannot  be  said  to  justify  the  com- 
plaint that  the  court  ruled  that  knowledge  of 
the  defendants  that  the  shingles  had  been  il- 
legally imported  was  conclusively  presumed 
from  the  knowledge  of  Leman  Stockwell,  their 
partner.  Qualified  by  what  was  added  to  the 
language  alleged  to  be  erroneous,  it  amounts 
to  no  more  than  tnat  the  jury  might  presume 
weh  knowledge  from  the  facts  stated. 

To  understand  the  force  and  merits  of  this 
instniction,  it  is  necessary  to  notice  concisely 
the  facts  of  which  evidence  had  been  given  at 
the  trial. 

The  defendants  were  lumber  dealers  resident 
in  Bangor,  in  the  state  of  Maine,  and  partners 
under  the  firm  name  of  D.  R.  Stockwell  &.  Cto. 
In  1803  they  made  an  arrangement  with  Leman 
Stm»k\vell,  a  brother  of  one  of  the  partners, 
that  he  should  go  to  Aroostook  county,  in 
Maine,  and  to  Frederickton  and  St.  John,  in  the 
province  of  Xow  Brunswick,  and  there  collect, 
buy,  and  forward  shingles,  consigned  to  the 
firm  at  Bangor.  By  the  arrangement  he  be- 
came a  partner  with  them  in  the  shingle  busi- 
ness, done  in  pursuance  of  it.  He  purchased 
shinjjles  and  shippocl  them  from  St.  John  to 
Bangor.  <*on«igned  to  the  firm.  Some  of  these 
sliinjrles  w'vro  nf  provincial  growth,  known  to 
545*]  Ionian  Stockwell  *to  be  such.  They  were, 
of  course  subject  to  duties.  Tliere  was  evidence 
that  Louiau  Stockwell  knew  them  to  l)e  subject 
to  duties,  and  liable  to  seizure  if  the  duties 
were  not  pnirl.  and  that  with  that  knowledge 
he  exported  them  from  St.  John,  documented 
as  of  the  growth  of  Maine,  with  the  intent  that 
they  should  be  and  in  order  that  they  might 
be  imported  as  free  from  duty.  When  the  car- 
goes came  to  Bangor,  in  lSr».3  or  1804,  the  de- 
fendants reported  them  at  the  custom-house 
with  the  manifest  an<l  foreign  clearances  and 
with  certificates  or  affidavits  of  their  American 
origin.  No  tluties  w»»re.  therefore,  exacted,  nor 
were  entries  r«»quired  to  l>e  made,  or  invoices 
or  hills  of  lailin«r  to  ho  pn^lnr<Ml:  hut  the  col- 
leotor  allowetl  the  shingles  to  be  taken  to  the 
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sheds  of  the  defendants,  where  they  were 
ceived,  sorted  and  sold  in  the  usual  manner  of 
the  trade.  An  account  was  kept  of  the  busi- 
ness, and  at  the  end  of  each  year  the  profits 
were  divided  between  Leman  Stockwell  and  the 
members  of  the  firm.  When  subsequently  it 
was  discovered,  after  all  the  shingles  had  been 
sold,  that  they  were  not  of  American  origin, 
but  were  the  growth  of  the  province  of  New 
Brunswick,  and  as  such  subject  to  duties  and, 
conseouc^tly,  that  they  had  been  illegally  im- 
ported, in  fraud  of  the  revenue  laws,  this  ac- 
tion was  brought,  and  at  the  trial  the  defend- 
ants requested  the  court  to  charge  the  jury 
'*that  they  must  be  satisfied,  as  to  each  de- 
fendant, that  he  knew  that  the  Singles  had 
been  illegally  imported,  and  were  liable  to  seiz- 
ure, before  he  received,  concealed  or  bought  the 
same;  and  that  such  receiving,  concealing  or 
buying  must  have  been  with  an  intent  to  de- 
fraud the  revenues."  The  court,  however,  in- 
structed the  jury,  as  we  have  above  stated.  It 
is  now  insisted  that  in  thus  charging  the  jurj 
the  court  fell  into  error.  The  argument  is 
rested  mainly  upon  the  assumption  that  the 
statute  upon  which  the  action  is  founded  is  a 
penal  statute  intended  solely  for  the  punish- 
ment of  crimes  against  the  revenue  laws.  It 
is  not  seriously  denied  that  in  civil  transac- 
tions a  principal  or  a  partnership  is  affected  l^ 
the  knowledge  of  the  agent  or  copartner,  aiitl 
that  the  knowledge  of  the  agent  is  in  law  at- 
tributed to  his  principal,  as  *well  as  that*  [*54S 
of  the  partner  to  all  the  members  of  the  firm; 
nor  is  it  much  insisted  that  a  principal,  or  co- 
partner, is  not  liable  for  the  tort  of  an  agent,  or 
copartner,  done  without  his  knowledge  or  au- 
thority, in  suits  brought  bv  third  persons  to  re- 
cover compensation  or  indemnity  for  loss  sus- 
tained in  consequence  of  the  tort;  but  It  is  ar- 
gued that  the  rule  does  not  apply  in  the  case  of 
suits  for  a  penalty.  It  becomes,  then,  material 
to  consider  the  nature  and  purposes  of  the 
statute  under  which  it  is  claimed  the  liability 
of  the  defendants  has  arisen.  Is  it  strictly 
punitive,  or  is  it  remedial  ? 

When  foreign  merchandise,  subject  to  duties, 
is  imported  into  the  country,  the  act  of  impor- 
tation imposes  upon  the  importer  the  oblicra- 
tion  to  pay  the  legal  charges.    Besides  this,  the 
goods  themselves,  if  the  duties  be  not  paid,  are 
subject  to  seizure  and  appropriation  by  the  gov- 
ernment.    In  a  very  important  sense  they  be- 
come the  property  of  the  government.     Every 
act,  therefore,  which  interferes  with  the  right 
of  the  government  to  seize  and  appropriate  the 
property   which   has   been   forfeited    to   it.    or 
which  may  hinder  the  exercise  of  its  right  to 
seize    and    appropriate    such    property    is     a. 
wrong  to  projJerty  rights,  and  is  a  fit  subject 
for  indemnity.    Now,  it  is  against  interference 
with  the  right  of  the  government  to  seize  and 
appropriate  to  its  own  use  property  illegally 
imported  that  the  statute  of  1823  was  aimcKl. 

It  was  to  secure  indemnity  for  a  wrongs  to 
rights  of  property.  The  instant  that  goods  are 
illegally  imported,  the  instant  that  they  pass 
through  the  custom-house  without  the  payment 
of  duties,  the  right  of  the  government  to  seiz.e 
and  appropriate  them  becomes  perfect.  If  any 
person  receives  them,  knowing  them  to  have 
l)een  illegally  imported,  or  conceals  them,  or 
buys  them,  his  act  necessarily  embarrassef*,  if 
it  does  not  defeat  altogether,  the  possibility 
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of  the  government's  availing  itself  of  its  right 
and  securing  the  property.    It    is,    therefore, 
nianifest  that  the  act  of  1823  was  fully  as  re- 
medial in  its  character,  designed  as  plainly  to 
secure  civil  rights,  as  are  the  statutes  rendering 
importers  liable  to  duties.    Its  plain  purpose 
was  to  protect  the  government  in    the   unem- 
barrassed enjoyment  of  itn  rights  to  all  flfood"* 
54T*]  and  ^merchandise  illegally  imported,  and 
it  proportioned  indemnity  for  infringement  upon 
such  right  to  the  loss  which  such   infringement 
might   cause.    The   amount    recoverable   is   in 
proportion  to  the  value  of  the  goods  abstracted 
or  concealed,  or  bought,  not  at  all  in  proportion 
to  the  degree  of  criminality  of  the  act  of  re- 
ceipt or  concealment.    Obviously,  there  may  be 
more  guilt   in   concealing  snoods   illegally   im- 
ported, worth  only  $100,  than  in  receiving  or 
concealing;  ini))orted  property  worth  ten  times 
as  much,  but  the  statute  measures  the* liability 
not  by  the  guilt  but  by  the  value  of  the  goods. 
It  must,  uierefore,  be  considered  as  remedial, 
as   providing   indemnity   for   loss.     And   it   is 
not  the  less  so  because  the   liability  of  the 
wrongdoer  is  measured  by  double  the  value  of 
the  TOods  received,  concealed  or  purchased,  in- 
stead  of  their  single  value.    The  act  of  ab- 
stracting goods  illegally    imported,    receiving, 
concealing  or  buying  them,  interposes  difficul- 
ties in  the  way  of  a  government  seizure,  and  im- 
pairs, therefore,  the  value  of  the  government 
right.     It  is,  then,  hardly  accurate  to  say  that 
the  onl^  loss  the  government  can  sustain  from 
concealing  the  goods  liable  to  seizure  is  their 
single  value,  or  to  assert  that  the  liability  im- 
posed by  the  statute  of  double  the  value  is  ar- 
bitrary and  without  reference  to  indemnifica- 
tion.    Double  the  value  may  not  be  more  than 
complete  indemnity.    There  are  many  cases  in 
which  a  party  injured  is  allowed  to  recover  in 
a  civil  action  double  or  treble  damages.   Suits 
for  infringement  of  patents  are  instances,  and 
in  some  Btates  a  plaintiff  recovers  double  dam- 
ages for  cutting  timber  upon  his  land.     It  will 
hardly  be  claimed  that  these  are  penal  actions 
requiring  the  application  of  different  rules  of 
evidence  from  those  that  prevail  in  other  ac- 
tions for  indemnity.    Regarding,  then,  an  ac- 
tion of  debt  founded  upon  the  act  of  1823  as  a 
claim  for  compensation  or  indemnity,  it  can- 
not  be   maintained,   upon   authority   or   prin- 
ciple, that  the  knowledcre  of  the  agent  that  the 
goods  had  been  illegally  imported  is  not  pre- 
sumptively the  knowledge    of    the    principal. 
That,  as  a  general  rule,  partners  are  all  liable 
to'  make  indemnity  for  the  tort  of  one  of  their 
number,  committeid  by  him  in  the  course  of  the 
548*]  partnership  'business,  is  familiar  doc- 
trine. It  rests  upon  the  theory  that  the  contract 
of    partnership    constitutes    all    its    members 
agents  for  each  other,  and  that  when  a  loss  must 
fall  upon  one  of  two  innocent  persons,  he  must 
bear  it  who  has  been  the  occasion  of  the  loss  or 
has  enabled  a  third  person  to  cause  it.  In  other 
words,  tlie  tortious  act  of  the  agent  is  tlie  act 
of  bis  principals,  if  done  in  the  course  of  hi<» 
agency,  though  not  directly  authorized.     And 
this  is  emphatically  true  when  the  principals,  as 
in   this  case,  have  received  and  appropriated 
the   benefit  of  the  act.     These  defendants  re- 
ceived the  shingles  on  their  arrival  at  Bangor, 
presenting  at  the  custom-house  false  certificates 
of  their  American  origin.    They  paid  no  duties. 
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They  remo\^  the  property  to  their  own  lumber 
sheds,  sold  it,  and  divided  the  profits,  retaining 
a  portion  for  themselves.  They  have,  therefore, 
now  the  proceeds  of  sale  of  property  which  was 
not  .their  own,  but  wliich  had  been  forfeited  to 
the  United  States,  and  they  have  seeured  and 
they  now  hold  these  proceeds  through  the  tor- 
tious act  of  their  own  partner,  who  planned 
and  effected  the  fraudulent  importation  for  their 
benefit  and  his.  Can  it  be  that  they  may  derive 
a  profit  from  his  fraud  and  yet  repudiate  his 
act  by  asserting  that  his  knowledge  of  the  fraud 
does  not  affect  them?  If  they  can,  tlje  revenue 
laws  will  be  found  utterly  ineffectual  to  pro- 
tect the  revenues  of  the  government,  and  fa- 
cilities to  fraud  will  be  abundant.  If  an  ir- 
responsible agent  consifjnH  to  hi^  principal  for- 
eign merchandise,  documenting  it  as  of  Ameri- 
can growth  or  production,  it  will  always  be  dif* 
ficult  if  not  impossible  to  prove  knowledge  by 
the  principal  that  the  agent  has  perpetrated  a 
fraud,  ana  if  that  is  necessary  to  give  to  the 
government  a  right  of  action  under  the  act  of 
1823  against  the  principals  who  claim  or  con- 
ceal property  thus  brought  into  the  country, 
the  act  utterly  fails  to  secure  a  remedy  for  the 
mischief  against  which  it  was  intended  to 
guard. 

The  plaintiffs  in  error  have  argued  that  in 
all  cases  where  knowledge  is  by  statute  made 
essential  to  liability,  whenever  an  attempt,  is 
made  to  hold  a  principal  or  partner  responsi- 
ble  *for  a  loss  occasioned  by  the  act  of  [*549 
his  agent  or  partner,  the  question  of  his  knowl- 
edge, apart  from  that  of  the  agent,  is  submitted 
to  the  jury,  or,  in  other  words,  the  knowledge  of 
the  agent  or  partner  is  regarded  as  distinct 
from  that  of  the  principal.  Numerous  cases  have 
been  cited  which  it  is  supposed  support  tliis 
position.  We  do  not  find,  however,  that  such 
IS  the  doctrine  of  any  of  them.  The  case  of 
Regina  v.  Dean,  12  Mees.  &  W.  39,  one  of  the 
cases  cited,  was  an  information  for  penalties 
under  the  Smuggling  Prevention  Act  of  3  & 
4  Wm.  rV.,  in  which  the  defendant  was 
charged,  inter  alia,  with  knowingly  harboring 
goods  imported  and  illegally  unshipped  with- 
out payment  of  duties.  At  the  trial  it  ap- 
peared that  a  clerk  of  the  defendant,  with  the 
assistance  of  two  custom-house  officers,  had 
made  false  entries  of  the  quantities  of  goods 
imported,  but  no  knowledge  of  the  fraud  was 
brought  home  to  the  defendant,  although  it  ap- 
peared that  he  had  or  must  have  derived  bene- 
fit from  the  fraudulent  transaction.  Lord 
Abinger  told  the  jury  that  as  the  defendant  hjul 
derived  benefit  from  the  fraud,  they  might  in- 
fer knowledge  on  his  part  of  the  fraud  having 
been  committed,  and  tnat  the  case,  under  those 
circumstances,  would  be  made  out  against  the 
defendant.  Tliis  was  very  like  the  instruction 
.iriven,  of  which  the  plaintiffs  in  error  com- 
plain. On  a  motion  for  a  new  trial,  for  misin- 
struction,  the  exchequer  refused  a  rule.  It  was 
conceded  in  the  argument  that  when  goods  il- 
legally imported,  without  payment  of  duties^ 
are  brought  to  the  place  of  business  of  a  trader, 
by  an  agent  or  clerk  of  his,  known  by  him 
not  to  have  paid  any  duty,  and  are  found  there, 
there  is  a  fair  inference  that  he  knew  the  du- 
ties had  been  evaded.  The  ruling  in  this  case 
was  in  a  criminal  proceeding.  The  informa- 
tion was  for  a  penalty,  and  not  for  the  value 
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of  the  goods.  Orahatn  v.  Pocock,  3  Priv.  C. 
Lew  Rep.  345,  ie  another  case  cited.  There 
the  defendants  were  sued,  and  one  of  them  was 
held  liable  for  unshipping  and  landing  goods 
liable  to  forfeiture.  No  question  of  knowledge 
was  mooted.  And  in  none  of  the  other  caseK 
cited  do  we  find  it  held  that  in  civil  actions  for 
indemnity,  or  for  double  or  treble  value,  the 
knowledge  of  the  agent  is  not  to  be  imputed  to 
660*]  the  principal.  Upon  this  •subject  the 
opinion  of  this  court  has  been  outspoken,  and  it 
has  been  in  accordance  with  the  instruction 
nven  to  the  jury  in  the  case  before  us.  U.  8.  v. 
Gooding,  12  Wheat.  468;  Am.  Fur  Co,  v.  U,  8. 
2  Pet.  364;  CliquoVs  Champagne,  3  Will.  140. 
18  L.  ed.  119.  The  principle  asserted  in  all 
those  cases  is,  that  whatever  an  agent  does  or 
says  in  reference  to  the  business  in  which  hv 
is  at  the  time  employed,  and  within  the  scope  of 
his  authority,  is  done  or  said  by  tlie  principal ; 
and  may  be  proved,  as  well  in  a  criminal  as  a 
civil  case,  in  like  manner  as  if  the  evidence  ap- 
plied personally  to  the  principal. 

The  British  statutes  for  the  prevention  of 
smuggling  differ  from  our  act  of  1823.  They 
are  both  penal  and  remedial.  They  impose  not 
only  a  liability  for  treble  value  of  goods  ille- 
gally imported,  upon  assisting  in  unlading 
them  or  knowingly  harboring  or  concealing 
them,  but  also  a  stipulated  penalty,  in  somo 
cases  leaving  to  the  revenue  commissioners  to 
determine  whether  proceedings  shall  be  insti- 
tuted for  the  penalty  or  for  treble  the  damages. 
Yet  in  both  classes  of  cases  the  fraudulent  act 
of  a  servant  is  held  nttributable  to  his  master 
when  the  master  has  derived  a  benefit  from  the 
illegal  importation.  Atty.  Ocn,  v.  Siddon,  1 
Crompt.  &  J.  220:  Rex  v.  Manningy  2  Com. 
616.  We  think,  therefore,  the  charge  of  the 
court,  of  which  the  plaintiffs  in  error  complain, 
was  not  erroneous. 

It  i«<  ppxt  contended  that  section  2d  of  the 
act  of  1823  cannot  be  construed  to  apply  to 
the  illegal  importers  themselves.  As  it  ex- 
tends only  to  acts  done  nfter  the  illegal  impor- 
tation nnd  reninres  knowlediyp  of  its  illo'niitv. 
it  is  argued  that  it  aims  rather  at  accessories 
after  the  fact.  \Ve  think,  liowover,  it  embraeos 
both.  If  it  does  not,  then  greater  liabilities 
are  laid  on  the  accessorv  than  on  the  principal. 
The  mischief  at  which  the  act  aimed  was,  as  wo 
have  seen,  embarrassing  the  right  of  the  gov- 
eminent  to  seize  the  forfeited  ffoodo.  T'"^*"  nnv 
551*]  be  done  as  well  by  importers  as  'others. 
They  may  receive  the  goods  or  conceal  them,  and 
the  wronrr  to  the  government  i«  nrooisoly  t'^'^ 
same,  whether  the  concealment  is  by  them  or  by 
others  who  were  not  the  importers.  It  cer- 
tainly would  be  most  stranore  if  the  accessory 
to  a  wrongful  act  were  held  responsible  there- 
for when  the  principal  goes  free.  As  was  said 
in  Graham  v.  Pocock^  supra,  the  question  who 
is  liable  for  receivinc,  concealing  or  buying  the 
shinsrles  is  a  question  to  be  determined  irre- 
spective of  the  inquiry,  who  is  the  principal 

Finally,  it  is  argued  that  the  act  of  1823  (5 
2)  was  repealed  bv  the  act  of  July  18,  1800 
(14  Stat,  at  L.  178)  entitled  "An  Act  Further 
to  Prevent  Smuggling,  and  for  other  purposes," 
the  4th  section  of  which  enacted  "that  if  any 
person  shall  fraudulently  or  knowingly  import 
or  bring  into  the  United  States  any  goods, 
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wares,  or  merchandise  contrary  to  law,  or  shall 
receive,  conceal,  buy,  sell,  or  in  any  manner 
facilitate  the  transportation  or  concealment  or 
sale  of  such  gonods,  wares  or  merchandi.se  after 
their  importation,  knowing  the  same  to  have 
been  imported  contrary  to  law,  such  goods, 
wares,  and  merchandise  shall  be  forfeited,  and 
he  or  she  shall,  on  conviction  thereof  before  any 
court  of  competent  jurisdiction,  be  fined  iu 
any  sum  not  exceeding  $5,000  nor  less  than  $50, 
or  be  imprisoned  for  anv  time  not  exceeding 
two  years,  or  both,  at  ttie  discretion  of  such 
court."  The  43d  section  of  that  act  enacted 
that  all  other  acts  and  parts  of  acts  conflicting 
with  or  supplied  by  it  should  be  repealed.  It 
is  now  insisted  that  the  act  of  1823  was  in  con- 
flict with  this  act,  or,  if  not,  that  it  was  sup- 
plied by  it.  Very  clearly,  however,  this  is  not 
maintainable.  The  act  of  1823  was.  as  wc  have 
seen,  remedial  in  its  nature.  Its  purpose  was 
to  secure  full  compensation  for  interference 
with  the  rights  of  the  United  States.  The  act 
of  1866  (14  Stat,  at  L.  179)  is  strictly  pennl. 
not  at  all  remedial.  It  was  avowedly  enacted 
further  to  prevent  smuggling.  It's  design, 
tlierefore,  was  not  to  substitute  new  penalties 
whieh  might  be  less  onerous  than  the  liahilitios 
which  former  acts  had  imposed,  but  to  punish 
as  a  crime  that  which  before  had  subjected  its 
perpetrator  'to  civil  liability,  or  quasi-  [•558 
civil  liability.  Hence  it  is  cumulative  in  its  char- 
acter rather  than  substitutionary.  If  it  has,  in- 
deed, only  supplied  what  was  enacted  in  1823, 
then  a  party  who  conceals  goods  illegally  im- 
ported and  forfeited  to  the  United  States  is 
subject  to  no  more  than  a  fine  of  $.5,000.  with 
possible  imprisonment,  though  the  iroods  con- 
cealed and  thereby  wholly  lost  to  the  govern- 
ment may  be  worth  $100,000,  and  this,  though 
the  declared  purpose  of  the  act  was  more  ef- 
fectually to  prevent  smuggling.  This  cannot 
be.  There  is  no  inconsistency  lietween  a  rem- 
edy for  an  illegal  act  which  works  a  privnte 
wrong,  securing  pecuniary  compen^^ation,  and 
a  statute  making  the  same  act  a  criminal  of- 
fence and  punishing  it  accordingly.  Were  there 
nothing  more,  then,  in  the  act  of  1806  than 
the  4th  and  the  43d  sections,  we  should  fc*el 
compelled  to  hold  that  the  2d  section  of  the 
act  of  1823  was  not  repenlod  by  it.  Hut  the 
18th  section  expressly  enact<'d  that  nothing  in 
the  pet  shall  be  taken  to  abridtro  or  limit  any 
forfeiture,  penalty,  fine,  liability,  or  remedy 
provided  for  or  existing  under  any  law  thou  in 
force,  except  as  in  the  act  was  specially  pro- 
vided. Ceiiainly  the  act  contain**  no  spoci:il 
provision  for  the  civil  remedy  given  by  the  act 
of  1823.  It  merely  imposes  punishment  and 
superadds  criminality  to  that  whieh  l»efore 
was  a  civil  injury.  It  is  said  the  court  will 
not  construe  the  statutes  so  as  to  give  the  ex- 
ecutive department  the  option  to  treat  two  citi- 
zens who  have  done  the  same  act  affecting  the 
same  cargo  in  such  manner  that  one  statute 
may  be  applied  to  one  and  a  difTercnt  stntuto 
to  another,  thus  cnusing  difTorent  consequcnop^. 
But  the  true  question  is:  whether  a  wrongtloer 
niav    not   be   both    civillv    and    eriminallv    re- 

•  •  • 

sponsible  for  the  same  act,  and  it  would  not 
be  strange  if  Congress  had  given  the  option  to 
sue  for  double  values,  or  to  proseent**  for  tho 
crime.  The  British  statutes  ngjiinst  smug- 
gling, as  we  have  stated,  allow  suits  for  trebl«» 
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value  of  goods  illegally  imported  and  harbored, 
or  prosecutions  for  penalties,  at  the  election 
of  the  government.  Our  opinion,  then,  is  that 
til**  2d  section  of  the  net  of  lft'2.3  was  not  ro- 
553*]  pealed  by  the  act  of  1866,  •certainly  not 
so  as  to  affect  this  suit,  brought  to  enforce  lia- 
bilities incurred  before  the  later  act  was  passed. 
The  judgment  is  affirmed. 

Mr.  Justice  Field,  dissenting: 
I  nm  compelU'd  to  dissent  from  the  judgment 
of  the  court  in  this  case. 
I  am  of  opinion: 

1.  That  the  penalty  of  the  2d  section  of  the 
statute  of  March  ^d\  1823,  is  superseded  and 
repealed  by  the  act  of  July  18th,  1860: 

2.  That  if  the  penalty  he  not  tlius  repealed, 
the  provisions  of  the  section  are  not  applicable 
to  importers;  and, 

3.  That  if  the  penalty  be  in  force,  and  the 
section  be  applicable  to  importers,  the  court  be- 
low erred  in  ruling  that  tne  knowledge  by  the* 
defendants  required  by  the  section,  to  subject 
them  to  the  penalty  prescribed,  could  be  con- 
clusively presumed  from  the  knowledge  pos- 
sessed by  their  partner. 

The  2d  section  of  the  statute  of  1823,  under 
which  the  defendants  are  charged,  is  directed 
apiinst  the  rec<*ivinjj,  the  concealing,  and  the 
buying  of  goods  illegally  imported  and  liable  to 
>riznre.  It  is  not  dirVcte*!  against  anything 
else.  Whoever  does  one  of  these  three  things, 
knowing  that  the  poods  have  been  illegally  im- 
ported, and  are  liable  to  seizure  under  any 
act  relating  to  the  revenue,  is  subject,  on  con- 
viction thereof,  to  a  penalty  of  double  the 
amount  or  value  of  the  goods.  3  Stat,  at  L. 
781. 

The  statute  of  .Tuly  18th.  1866  (14  Stat,  at 
L.  179),  In  its  4th  section,  embraces  not  merely 
the  three  things  designated  in  the  statute  of 
1823.  hut  several  other  things  not  thus  desijj- 
nated  in  connection  with  the  illegal  importation 
.of  goods,  or  the  disposal  of  such  goods:  and  it 
prescribes  for  each  a  different  penalty  from 
that  provide<l  in  the  first  statute.  It  is  direct<»d 
afrainst  the  frandulent  importation  of  goods  n«» 
well  as  against  receiving,  concealing,  and  buy- 
554*]  ing  them  after  they  are  thus  •imported. 
It  further  includes  what  is  omitted  in  the  stat- 
ute of  1823 — the  selling  of  such  goods  and  facili- 
tating their  transportation,  concealment,  and 
sale.  It  also  declares  that  sueh  godds  shall  be 
f<»rf<'itod.  and  that  every  person  who  does  any 
one  of  the  things  enumerated,  shall,  on  con- 
viction there<>f.  he  subjected  to  a  fine  in  a  sum 
not  exceeding  $.5,000.  nor  less  than  $50,  or  to 
imnrisonnient  not  exceeding  two  years,  or  to 
both,  in  the  discretion  of  the  court.  This  is 
not  all:  the  .«?tatute  declares  that  present  or 
past  possession  of  the  goods  by  the  defendant 
shall  he  suflicient  evidence  to  authorize  his  con- 
viction, unless  such  possession  be  explained  to 
the  satisfaction  of  the  jurj-. 

The  statute  of  1866.  as  thus  appears,  is 
nnieli  broader  in  its  provisions  than  the  stat- 
ute of  1S23.  It  supplements  the  first  statute 
by  including  as  offenses  acts  there  omitted 
though  %'qually  connected  as  those  designated 
with  the  disposal  of  goods  illegally  imported, 
and  by  providing  a  rule  of  evidence  which  ren- 
di'V^  it  less  difficult  for  the  government  to  en- 
force the  prt'serihed  ])en:ilt5es.  Had  the  stat- 
ute of  1806  stopjjcd  here,  there  would  he  no  pre- 
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tense  that  it  conflicts  with  the  statute  of  1823. 
But  it  does  not  stop  here;  it  goes  further  and 
changes  the  punishment  for  the  offenses  desig- 
nated. By  the  first  statute,  the  receiving,  con- 
cealing, or  buying  any  goods  by  a  person 
knowing  them  to  be  illegally  imported  and  lia- 
ble to  seizure  under  any  revenue  act,  is  punish- 
able by  a  forfeiture  of  double  the  value  of  such 
goods.  By  the  second  statute,  the  receiving, 
concealing,  or  buying  goods  after  their  impor- 
tation, by  a  person  knowing  them  to  have  been 
imported  contrary  to  law,  is  punishable  by 
fine  and  imprisonment,  or  both,  at  the  discre- 
tion of  the  court.  In  both  acts  the  same  of- 
fenses are  designated,  for  the  liability  to  seiz- 
ure attends  all  illegal  importation,  and  a 
knowledge  of  this  latter  fact  necessarily  in- 
cludes the  other.  Both  acts  are  pc>nal;  the 
first  equally  so  as  the  last,  for  it  does  not  go 
for  the  value  of  the  goods,  or  indemnification 
to  the  government,  but  for  the  enforcement  of 
a  penalty  upon  a  party  offending  in  any  of  the 
particulars  mentioned.  'The  very  defini*  [*555 
tion  of  a  penal  statute  is  that  it  is  a  statute 
which  inflicts  a  penalty  for  the  violation  of  its 
provisions.  It  is  admitted  in  the  opinion  of  the 
majority  of  the  court  that  the  offenses  desig- 
nated in  the  act  might  be  prosecuted  by  infor- 
mation or  indictment:  an  admission  which 
seems  to  me  to  be  inconsistent  with  the  posi- 
tion that  the  act  is  not  penal.  I  have  not  been 
aware  that  an  information  or  an  indictment 
could  be  founded  on  any  statute  which  was  not 
penal  in  its  character. 

Different  punishments  being  prescribed  for 
the  same  offenses  by  the  two  statutes,  the  latter 
statute  must  be  held  according  to  all  the  au- 
thorities, to  have  superseded  and  repealed  the 
penalty  prescril>ed  by  the  first  statute.  Such 
was  the  unanimous  decision  of  this  court  in 
y orris  v.  Crocker,  13  How.  429,  a  case  which 
does  not  differ  from  this  in  any  essential  par- 
ticular. That  was  an  action  of  debt  to  recover 
a  penalty  prescribed  by  the  4th  section  of  the 
act  of  Congress  of  1703.  respecting  fugitives 
from  justice  and  persons  escaping  from  the 
service  of  their  masters.  That  section  declared 
that  any  person  who  should  knowingly  and 
willingly  obstruct  or  hinder  the  claimant,  hit 
agent  or  attorney  in  seizing  or  arresting  the 
fugitive  from  labor,  or  should  rescue  him  from 
such  claimant,  agent  or  attorney  when  arrested 
pursuant  to  the  authority  piven  by  the  act.  or 
should  harbor  or  conceal  him  after  notice  that 
he  was  a  fugitive  from  labor,  should  for  each 
of  these  offenses  forfeit  and  pay  the  sum  of 
.f.lOO,  to  be  recovered  in  an  action  of  debt. 

Pending  the  action  brought  under  this  sec- 
tion. Congress,  in  1850.  passed  an  act  amend- 
atory of  and  supplementary  to  the  act  of  Feb- 
ruary, 170.3.  the  7th  section  of  which  embraced 
the  same  offenses  specified  in  the  act  of  1703, 
and  created  new  ofTens<»s  and  prescribed  as  a 
punishment  for  each  offense  fine  and  imprison- 
ment upon  indictment  and  conviction  of  the  of- 
fender: the  fine  not  to  exceed  $1,000  and  the 
imprisonment  not  to  exceed  six  months. 

For  obstructing  the  claimant  or  rescuing  the 
fuffitive.  or  harboring  him.  the  f^ri  of  170^  de- 
clared that  the  offender  •should  "for-  [•SSS 
feit  and  pay*'  for  each  offense  a  specified  sum, 
and  authori;'e<l  its  recovery  by  civil  action.  For 
the  same  offenses  of  obstructing  the  claimant, 
rescuing  the  fugitive,  or  harboring  him,  as  well 
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as  for  offenses  of  a  similar  character,  the  act 
of  1850  declared  that  the  offender  should  be 
pimished  by  fine  and  imprisonment,  and  that 
this  punishment  should  be  enforced,  upon  in- 
dictment and  conviction. 

The  act  of  1850  contained  no  repealing  clause 
in  terms,  yet  the  court  held  unanimously  that 
it  was  repugnant  to  the  act  of  1793,  and  nec- 
essarily operated  as  a  repeal  of  the  penalty  of 
that  act.  That  case  is  not  distinguishable  in 
principle  from  the  case  at  bar.  The  act  of 
1793,  like  the  act  of  1823,  prescribed  a  penalty 
recoverable  by  civil  action.  The  act  of  1850, 
like  the  act  of  1866,  prescribed,  for  the  offenses 
designated,  fine  and  impris(Himent  enforceable 
by  indictment. 

It  was  urged  with  great  force  in  the  case  of 
Crocker  v.  A'orrw,  supra,  on  the  part  of  the 
government,  that  the  act  of  1850  only  added 
cumulative  remedies,  and  was  enacted  to  give 
greater  facilities  to  the  master  of  the  slave  in 
securing  the  fugitive;  that  it  was,  as  its  title 
indicated,  amendatory  of  and  supplementary  to 
the  original  act,  and  was  designed  to  carry 
more  effectually  into  execution  a  provision  of 
the  Constitution,  and  it  could  not  be  supposed 
that  Congress  having  this  object  in  view,  in- 
tended to  repeal  the  act  of  1893,  and  wipe  out 
liabilities  incurred  under  that  act,  and  thus 
deprive  the  master  of  rights  of  action  in  suits 
then  pending:  but  the  court  thought  other- 
wise, Mr.  Justice  Catron  delivering  its  opinion, 
and  observing  that,  *'a8  a  general  rule,  it  was 
not  open  to  controversy,  that,  where  a  new 
statute  covers  the  whole  Rubjeet-mntter  of  an 
old  one,  adds  offenses,  and  prescribes  different 
penalties  for  tliose  enumerated  in  the  old  law, 
that  the  former  statute  is  repealed  by  implica- 
tion, as  the  provisions  of  both  cannot  stand 
together." 

The  court  did  not  seem  to  think  that  the  fact 
that  tlie  penalty  designated  in  the  act  of  179'i 
was  enforced  by  a  civil  action,  and  the  penalty 
designated  in  the  act  of  1850  was  enforced  by 
indictment,  made  any  difference.  In  principle, 
667*1  *the  mode  of  enforcement  could  not  alter 
the  substantial  and  important  fact  that  the  pen- 
alty for  the  same  offense  was  changed,  and 
that  by  the  change,  the  sovereign  power  which 
create<l  the  original  law  had  declared  that  its 
penalties  should  no  longer  be  enforced. 

If  there  were  no  other  provisions  of  law  than 
the  two  sections  mentioned  of  the  acts  of  1823 
and  1866  before  us,  I  should  not  hesitate  to  re- 
peat the  language  of  this  court  in  Norria  v. 
Crocker,  that  it  is  not  open  to  controversy  that 
the  latter  act  repeals  the  penalty  prescribed 
by  the  former.  But  there  is  another  provision 
of  law  which  removes,  as  it  appears  to  me,  all 
possil)le  doubt  as  to  the  intention  of  Congresp. 
Tlie  43d  section  repeals  several  acts  by  name, 
and  nlso  "all  other  acts  and  parts  of  acts  con- 
flicting with  or  supplied  by  this  act." 

Now,  in  my  judgment,  it  does  not  admit  of 
any  question  that  an  act  like  that  of  1866. 
which  declares  that  certain  specified  offenses 
shall  be  punished  by  fine  or  im]>risonment,  or 
l>oth,  does  conflict  with  an  act  like  that  of 
1823,  which  provides  that  the  same  offenses 
shnll  l)e  punished  by  a  forfeiture  of  HonMe  the 
value  of  tlie  goods  in  respect  to  which  the  of- 
fenses are  committed.  And  it  api)ears  to  me 
fh^'t  I  have  pointed  out  several  particulars  in 
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which  omissions  of  the  act  of  1823  are  supplied 
by  the  act  of  1866. 

The  18th  section  of  the  act  of  1866,  which 
is  supposed  by  the  majority  of  the  court  to  pre- 
serve the  penalty  of  the  act  of  1823,  does,  in 
my  judgment,  when  read  in  connection  with 
other  provisions,  have  directly  an  opposite  ef- 
fect. Tliat  section  declares  ^'that  nothing  in 
the  act  shall  be  taken  to  abridge  or  limit  any 
forfeiture,  penalty,  fine,  liability,  or  remedy 
provided  ifor  or  existing  under  any  law  now  in 
force,  except  as  herein  otherwise  specially  pro- 
vided." This  means,  as  I  read  it,  that  the  same 
punishments  prescribed  by  law  then  in  force, 
without  abridgement  or  limitation;  that  is,  in 
kind  and  extent  and  mode  of  enforcement, 
shall  continue  to  exist,  unless  for  such  offenses 
other  penalties  and  remedies  are  specially  pro- 
vided; and  this  is  equivalent  to  declaring  that 
such  punishments  and  remedies  *shall  [*558 
not  continue  to  exist  when  other  special  provi- 
sions are  made  on  the  subject. 

But  if  I  am  mistaken  in  this  construction, 
and  Congress  did  actually  contend  this  strange 
and  anomalous  legislation,  that  for  the  offenses 
designated  there  should  be  three  distinct  pun- 
ishments inflicted:  (1)  By  a  forfeiture  of 
double  the  value  of  the  goods  illegally  im- 
ported; (2)  by  a  forfeiture  of  the  goods  them- 
selves; and  (3)  bjr  fine,  which  may  go  from  $50 
to  $5,000,  or  by  imprisonment,  which  may  ex- 
tend to  two  years,  or  by  both;  then  I  contend 
that  the  act  of  1823  does  not  apply  to  the  de- 
fendants in  this  case.  They  were  the  importers 
of  the  goods  for  double  the  value  of  which 
they  are  sued;  and  the  section  applies  only  to 
offenses  committed  after  their  importation.  It 
is  directed  against  the  offenses  of  receiving, 
concealing  or  buying  the  goods  with  knowledge 
of  their  having  been  illegally  imported  and  l^ 
ing  liable  to  seizure.  There  are  numerous  other 
nets  providing  punishment  for  all  forms  of  il- 
legal importation.  This  act  was  only  intended  . 
to  reach  those  who,  after  the  original  offense 
was  committed,  in  some  way  aided,  with  knowl- 
edge of  that  offense,  in  keeping  the  goods  out  of 
the  reach  of  the  government.  The  language 
used  is  inappropriate  and  inapt  to  describe  an 
act  of  the  illegal  importer.  It  is  limited  to  an 
act  done  after  the  illegal  importation.  It  re- 
quires knowledge  of  such  importation,  which, 
as  counsel  observes,  it  would  be  absurd  to  re- 
quire of  the  illegal  importer  himself.  He  re- 
ceives his  own  goods  in  the  act  of  importation, 
not  afterwards;  he  cannot  buy  them  of  himself; 
and  if  he  conceals  them  it  is  only  an  act  in 
execution  of  the  original  offense. 

The  language  is  appropriate  to  describe  an 
offense,  which  is,  in  its  nature,  accessorial  after 
the  fact,  and  counsel  have  cited  several  in- 
stances of  legislation,  where  similar  language 
has  always  been  held  applicable  only  to  acces- 
sories after  the  fact.  Thus  in  the  Crimes  \ct 
of  1790  (1  Stat.  116,  5  17),  it  is  enacted  "that 
if  any  person  shall  receive  or  buy  any  goods** 
stolen  from  •another  **knowing  the  same  ['SSS 
to  be  stolen"  he  shall  be  subjected  to  like  punish- 
ment as  in  case  of  larceny.  No  one  has  ever  sup- 
posed that  this  language  was  applicable  to  the 
act  of  the  original  offender.  So  in  the  general 
postoffice  act  of  1825  (4  Stat,  at  L.  114)  it  is 
enacted  in  the  45th  section  "that  if  any  person 
shall  buy,  receive  or  conceal"  any  artiele  men- 
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tioaed  in  a  previous  section,  "knowing  the 
same  to  have  been  stolen  or  embezzled  from 
the  mail/'  he  shall  be  fined  and  imprisoned.  It 
has  never  been  thought  that  the  purchaser,  re- 
ceiver or  concealer  of  the  stolen  property,  with 
knowledge  of  the  larceny,  was  any  other  than 
an  accessory  after  the  fact.  (7.  8,  v.  Crane,  4 
McLean,  317;  U.  8,  v.  Keene,  5  McLean,  509. 

So  in  the  act  of  1825,  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  (4 
Stat,  at  L.  lie,  J  8),  it  is  enacted  that  if  nny 
person  upon  the  high  seas  shall  ''buy,  receive, 
or  conceal"  any  money,  goods,  bank  notes  or 
other  effects,  subject  to  larceny,  feloniously 
taken,  or  stolen  from  another,  "knowing  the 
same  to  have  been  taken  or  stolen"  he  shall  be 
deemed  guilty  of  a  misdemeanor  and  be  pun- 
ished by  fine'  and  imprisonment.  And  the  act 
shows,  on  its  face,  that  the  language  was  in- 
tended only  for  the  offense  of  an  accessory,  for 
it  declares  that  the  person  offending  may  be 
prosecuted,  although  the  principal  offender 
chargeable  or  charged  with  the  larceny  shall 
not  have  l)een  prosecuted  or  convicted. 

In  all  these  cases  the  receiver,  the  concealer 
and  the  buyer  are  accessories  aftor  the  fact, 
and  the  language  would  be  inappropriate  if 
applied  to  them  in  any  other  character;  and 
in  the  present  case  it  would  be  extending,  in 
roy  judgment,  the  construction  of  a  penal  stat- 
ute beyond  all  precedent  to  apply  these  terms, 
in  the  act  of  1823,  to  the  original  importers. 

The  act  which  the  illegal  importer  is  likely 
to  do,  ufter  the  importation,  is  to  sell  the 
goods,  but  the  statute  of  1823  does  not  make 
the  act  of  !^elling  them  an  offense.  The  stat- 
ute of  lS(»«i  does,  however,  remedy  this  defect, 
660*]  which  is  *one  evidence,  among  others, 
that  it  was  intended  to  supply  the  deficiencies 
of  the  original  act,  and  thus  supersede  it. 

Till.*  declaration  in  the  case  in  the  counts, 
upon  which  double  the  value  of  the  goods  is 
charged,  does  not  allege  that  the  defendants  il- 
legally imported  the  goods,  but  that  such  im- 
portation was  made  by  persons  unknown,  and 
that  the  defendants,  knowing  of  the  illegal  im- 
portation received,  concealed,  and  bought  them. 
Vet  it  appears  that  the  entire  action  of  the 
court  on  the  trial,  and  its  instructions  to  the 
jury,  proceeded  upon  the  supposition  that  the 
defendants  and  the  absent  partner  were  the 
owners  of  the  goods,  and  that  the  defendants 
made  the  importation.  It  is  expressly  stated 
in  the  bill  of  exceptions  that  no  attempts  were 
made  by  either  of  the  defendants,  or  any  per- 
son ouiinecttid  with  them,  to  conceal  the  prop- 
erty iiiip«)rted,  or  in  any  way  to  interfere  with 
the  exercise  of  the  power  of  seizing  it.  The 
oa*«»  rostH.  thorofore.  entirely  upon  the  alleged 
acts  of  receiving  and  buying. 

Jf  the  penalty  of  the  act  of  1823  be  not  su- 
jK»r?MHliHl  and  repealed,  and  the  words  used  in 
that  act  Jirc  -^UHcoptiblo  of  the  application  made 
of  them.  1  am  ntill  of  opinion  that  tlio  jucliniient 
should  be  reversed,  for  the  ruling  of  the  court 
lielow.  that  the  knowIiHlgc  of  tho  illegal  impor- 
tation by  the  defendants,  recpiired  by  the  act, 
waft  to  he  conclusively  presumed  from  the 
knowlod^e  iKXjM'j^fted  by  their  partner.  The  in- 
struction of  the  c«)urt  clearly  went  to  this  ex- 
tent. After  Htatinjr  hy|>otlietie-ill.v  to  tin*  jniy 
that  if  eiTlnn  »M^»tters  were  done  hv  Lenian 
Stock  well,  the  Rhi!i«^le8  sent  by  him  from  New 
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Brunswick  to  Bangor  were  illegally  imported, 
the  court  instructed  them  as  follows: 

'*This  being  a  civil  action,  and  not  a  criminal 
prosecution,  the  knowledge  of  one  of  the  firm 
on  these  matters  in  this  suit  is  to  be  deemed 
the  knowledge  of  the  defendants,  his  copartners 
in  the  shingle  business. 

"If  Leman  Stockwell,  as  a  member  of  the 
firm  engaged  in  the  shingle  business,  at  the 
time  of  the  importations  and  reception  of  the 
shingles  at  Bangor,  knew  that  they  were  prov- 
ince shingles,  hable  to  duty  and  seizure,  and 
illegally  'imported,  it  is  not  necessary  [*561 
for  the  government  to  prove  that  the  defendants 
personally  liad  actual  knowledge  of  these  facts, 
which  were  then  within  the  knowledge  of  their 
partner,  Leman  Stockwell.'' 

Here  the  court  tells  the  jury  that  the  knowl- 
edge of  one  of  the  firm,  Lemnn  Stockwell,  is  to 
be  deemed  the  knowledge  of  the  defendants, 
and  that  it  is  not  nccei»i»iiry  for  the  government 
to  prove  that  the  defendants,  personally,  had 
actual  knowledge  of  the  facts,  which  were 
within  the  knowledge  of  their  partner. 

If  this  language  does  not  amount  to  an  in- 
struction that  knowledge  of  the  illegal  importa- 
tion by  the  defendants  is  to  be  conclusively 
presumled  from  the  knowledge  of  their  partner, 
it  is  difficult  to  perceive  what  else  can  be  made 
of  it. 

The  ruling  of  the  court  in  this  respect  goes 
against  all  notions  which  I  have  hitherto  en- 
tertained of  the  law  on  the  subject  of  iinputi'd 
guilty  knowledge,  and  my  sense  ol  justice  re* 
volts  against  its  application.  I  cannot  reecm- 
cile  to  either  law  or  justice  the  doctrine  th-it  a 
person  can  be  charged  and  punished  for  know- 
ingly doing  a  thing  of  which  he  never  had  any 
actual  knowledge;  and  that  in  a  procee<iing  to 
enforce  penalties  imposed  for  knowiniflv  doing 
a  thing  charged,  the  knowledge,  which  is  an 
essential  injrrt*dient  of  tlie  o{rens<».  cm  he  con- 
clusively imputed  to  him  from  its  possession 
by  another. 

The  claim  in  question,  it  is  to  lie  remem- 
bered, is  not  made  for  the  forfeiture  of  the 
goods;  that  would  follow  from  the  net  of  illeiral 
importation,  without  reference  to  the  parties 
engaged.  Neither  is  it  made  for  the  duties, 
for  the  right  to  them  accrues  to  the  govern- 
ment upon  the  importation.  The  claim  is  not 
for  indemnification,  but  for  penalties  prescribed. 

The  principle  upon  which  partners  are  made 
liable  for  the  acts  of  each  other  is  that  eaeh 
partner  is  the  general  agent  of  the  partnership 
m  all  matters  witnin  the  scope  and  ohjeotn  of 
the  partnership  business.  The  liability  and  the 
limitations  upon  the  liability  are  ineanured  by 
the  nature  of  the  business  of  the  partner«ln«>. 
The  acts  of  one  partner  beyond  that*busi-  f  *662 
ness  will  not  bind  the  firm,  for  his  agency  goes 
not  to  that  extent. 

Nor  will  any  act  of  a  partner,  done  in  viola- 
tion of  law,  bind  his  partners  unless  they  origi- 
nally  authorized   or   subsequently   adopteil    it. 
Such  authorization  and  adoption  are  not  mat- 
ters to  be  presumed  from  the  relationship  of 
the  partners  to  each  other,  but  are  to  l)e  provinl 
like  any  other  matters  done  outside  of  the  Rcopc 
1  of  the  partnership  buniness,  for  which  liability 
I  is  sought  to  nc  fastened  on  the  tirm.     It  will 
'  often  happen,  owin^r  to  the  position  of  the  pir- 
i  ties,  the  nature  of  the  banincss,  and  tlic  e'«"»»-- 
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acter  of  the  act,  that  thjs  authorizntion  or 
adoption  will  be  inferred  from  very  slight  ad- 
ditional circumstances.  Thus  in  some  cases  it 
might  be  inferred  that  the  inip9rtation  of  gooiU 
by  one  partner,  without  payment  of  the  duties 
thereon,  was  appruved  by  the  other  partner** 
from  the  management  taken  by  each  partner 
in  the  nffairs  of  tlie  firm,  and  tlie  knowledirc 
which  such  management  must  give  of  the  pay- 
ments madfe  and  goods  received.  A  jury  might 
sometimes  even  be  justified  in  inferring  au- 
thority or  approval  of  the  other  partners  from 
their  silence.  But  very  different  evidence  would 
be  required  if,  when  one  partner  made  the  im- 
portation, the  other  was  absent  from  the  t»oun- 
try  or  was  a  silent  partner,  taking  no  part  in 
the  management  of  the  affairs  of  tlie  firm.  In 
the  present  case  the  importation  of  the  shingles 
by  the  defendants  mignt  have  been  consistent 
with  entire  ignorance  that  they  were  the  prod- 
uct of  New  Brunswick  and,  therefore,  auoject 
to  duties.  It  does  not  appear  that  there  was 
anything  in  their  shape  or  character  which 
would  inform  the  defendants  of  their  foreign 
origin,  or  anything  which  would  excite  the  sus- 
picions, even,  of  the  defendants,  on  the  subiect. 
They  were  brought  to  Bangor  accompanied  by 
the  proper  documentary  evidence  that  they  were 
of  American  origin. 

Leman  Stock  well,  who  was  engaged  in  pur- 
chasing shingles  in  Maine  and  New  Brunswick, 
was  entitled  to  half  the  profits  of  the  partner- 
ship, and  the  illegal  transaction  may  have  origi- 
nated with  him,  to  enlarge  his  share  of  the 
profits,  and  all  knowledge  that  the  shingles 
563*]  were  of  foreign  origin  •may  have  been 
ooncealed  by  him  from  the  defendants.  Many 
motives  may  be  suggeste^d  for  such  conceal- 
ment. His  designs  may  have  been  frustrated 
or  endangered  b^  communicating  them  to  his 
partners.  Be  this,  however,  as  it  may,  certain 
it  is  that  such  knowledge  by  them  cannot  be 
presumed  from  the  naked  fact  of  their  partner- 
ship with  him.  Presumptions  are  conclusions 
which  the  law  draws  from  a  particular  state  of 
facts,  and  the  law  does  not  draw  from  the  mere 
fact  of  partnership  the  conclusion  that  one 
partner  approves  or  is  cognizant  of  the  illegal 
acts  of  the  other,  but,  on  the  contrary,  the  pre- 
sumption of  innocence,  which  everyone  may 
invoke  for  his  protection  when  accused,  repels 
such  conclusion.  The  doctrine  of  imputed 
knowledge  and,  consequently,  of  imputed  guilt 
in  such  cases,  finds  no  support  in  principle  or 
authority.  The  adjudged  cases  all  speak  an- 
other language,  without  a  dissentient  voice. 
Even  the  case  of  Regina  v.  Dean,  12  M.  &  W. 
30,  cited  in  the  opinion  of  the  majority,  does 
not  militate  against  this  view.  That  was  an 
information  for  penalties  for  unshipping  goods 
without  payment  of  duties,  knowingly  harbor- 
ing them,  and  removing  them  from  a  place  of 
security.  Under  a  practice  of  the  custom- 
house the  goods  had  been  received  without 
payment  of  the  duties,  an  entry  of  the  contents 
of  the  cases  containing  the  goods  having  been 
made  in  a  book  kept  for  that  purpose  By  the 
officers  of  the  customs.  A  clerk  of  the  defend- 
ant had  removed  the  leaves  in  the  book  con- 
taining the  entry  and  substituted  other  leaves 
containing  false  entries  of  the  goods.  There 
was  no  direct  evidence  that  the  defendant  had 
been  previously  concerned  in  tampering  with 
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the  book,  nor  was  knowledge  of  the  fraud 
brought  directly  home  to  him;  but  it  appeared 
that  he  had,  or  must  have  derived  benefit 
from  the  fraudulent  transaction.  Under  these 
circumstances  the  court  told  the  jury  that  as 
the  defendant  had  derived  a  benefit  from  the 
fraud,  they  might  infer  knowledge  of  the  fraud 
on  his  part.  On  motion  for  a  new  trial.  Baron 
Alderson,  one  of  the  judges,  said: 

**I  think  there  was  evidence  for  the  jury  of 
the  defendant's  being  acquainted  with  this 
fraud. 

*"He  obtained  possession  of  goods  for  [*664 
which  less  than  the  proper  duty  appeared  to 
have  been  paid.  If  that  were  not  so,  it  was  in- 
cumbent on  him  to  show  that  he  had  paid  the 
full  amount  of  duty.  He  must  have  had  books 
to  show  the  price  of  the  goods,  and  the  amount 
of  duties  payable  in  respect  to  them:  and  tho^te 
books  he  does  not  produce.  He  derives  benefit 
from  the  fraud  and,  therefore,  the  jury  were 
warranted,  in  the  absence  of  evidence  to  the 
contrary,  in  inferring  that  he  had  a  knowledge 
of  it." 

it  is  not  perceived  that  this  case,  where  tin* 
question  of  knowledge  was  left  to  the  jury, 
can  give  support  to  the  ruling  in  the  case  at 
bar,  which  was  substantially,  as  I  understand 
it,  that  knowledge  must  be  conclusively  pre- 
sumed from  the  fact  of  copartnership. 

The  case  of  Graham  v.  Hocock,  supra,  recently 
decided  by  the  Privy  Council  in  England,  is  not 
without  bearing  upon  this  case,  for  it  decides 
that  one  partner  cannot  be  subjected  to  a  pen- 
alty for  an  illegal  entry  by  his  partner  of  goods 
belonging  to  the  partnership  where  he  did  not 
himself  personally  participate  in  such  entry. 
U  R.  3  P.  R.  C.  346.    The  report  shows  that 
appeals  were  taken   from   judgments   in  two 
actions  brought  upon  an  ordinance  of  the  col- 
ony of  the  Cape  of  Good  Hope.     That  ordi- 
nance provided  that  no  goods  should  be  un- 
laden irom  a  ship  in  that  colony  until  entry 
was   made   of  the  goods   and   warirants   were 
granted  for  their  unloading;  that  the  person 
entering  the  goods  should  deliver  to  the  col- 
lector a  bill  of  entry  containing,  among  other 
things,  the  particulars  of  the  quality  and  quan- 
tity of  the  goods;  and  that  any  goods  taken  or 
delivered  from  a  ship,  by  virtue  of  an  entry  or 
warrant  not  properly  describing  them,  should 
be  forfeited.     The  50th  section  of  the   ordi- 
nance further  provided  that  every  person  who 
should  assist  or  be  otherwise  concerned,  in  the 
unshipping,  landing,  or  removal,  or  the  har- 
boring of  such   goods,  should  be   liable  to  a 
penalty  of  treble  the  value  thereof,  or  to  a  pen- 
alty of  £100,  at  the  election  of  the  officers  of 
the  customs.    The  first  action  was  brought  for 
♦the  forfeiture  of  goods  imported  by  the  [•SBS 
respondents;  the  second  action  was  brought  for 
the  penalty  of  treble  the  value  of  the  goods 
under  the  .'iOth  section.    The  facts  of  the  casos 
were  these:  the  respondents,  Pocock  and  Mat- 
thew, were  partners,  doing  business    at    Cape 
Town,  in  the  colony  of  Good  Hope.     Pococx^ 
whilst  in  England,  shipped  to  his  partner  at 
Cape  Town  twenty-five  packages  of  glassware 
and  three  carriages.     In  the  carriages  a  lar^ 
number  of  corks  were  packed,  which  were  liable 
to   duty.     When   the   goods   arrived   at   Cape 
TowTi,  the  respondent,  Matthew,  made  an  entry 
for  the  landing  of  the  glassware  and  carriages. 
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in  whieh  no  mention  was  made  of  the  corks. 
For  this  defect  in  the  entry  the  whole  ship- 
ment was  seized.  The  supreme  court  of  the 
Colony  decreed  a  forfeiture  of  the  carriages, 
but  gave  judgment  for  the  respondents  in  the 
action  for  the  penalty.  On  appeal  to  the 
Privy  Council  it  was  contended,  in  the  second 
case,  that  the  respondent,  Matthew,  who  made 
the  entry,  was  liable  to  the  penalty  of  treble 
the  value  of  the  goods,  and  that  Pocock,  who 
was  in  England  at  the  time,  was  answerable 
for  his  partner's  acts;  but  the  court  held  that 
Matthew  was  liable  for  the  penalty,  and  that 
Pocock,  his  partner,  was  not  liable.  Lord 
Cairnes,  who  delivered  the  opinion  of  the  court, 
did  not  seem  to  think  that  the  liability  of  Po- 
cock was  a  matter  to  be  considered,  he  not  hav- 
ing participated  in  the  actual  entry.  "I  may 
put  out  of  the  case,"  he  said,  "the  first  respond- 
ent, Pocock,  for  it  was  admitted  that  there  was 
no  case  of  personal  culpability  against  him." 
Personal,  not  imputed,  culpability  was  here  con- 
sidered essential  to  a  recoverjr  by  the  Crown. 

It  will  be  found  on  exammation  of  the  au- 
thorities that  in  all  cases  where  a  principal  or 
partner  has  been  held  liable,  penally  or  crimi- 
nally, for  the  act  of  his  agent  or  partner,  the 
act  was  originally  authorized  or  assented  to,  or 
subsequently  adopted.  The  question  in  such 
cases  has  always  been  as  to  the  effect  of  certain 
acts  or  employment  as  evidence  of  authoriza- 
tion, assent,  or  adoption,  and  it  has  always 
beon  held  a  matter  for  the  jury. 
566*]  *Thc  cases  of  Rew  v.  Almon,  5  Burr. 
2686,  and  Attorney  General  v.  Siddon,  1  Cromp. 
&  J.  220,  usually  cited  against  this  position,  are 
consistent  with  it.  In  the  first  case,  a  bookseller 
was  proceeded  against  for  a  libel  sold  in  his 
bookstore  by  his  servant  in  the  course  of  his 
employment,  and  Lord  Mansfield  held  that  the 
relation  of  the  defendant  to  the  act  of  sale  was 
prima  facie  evidence  to  establish  his  liability, 
but  that  he  might  avoid  it  by  showing  that  "he 
was  not  pri\*y  nor  assenting  to  it  nor  encour- 
aging it.  Here  such  was  the  nature  of  the 
employment  as  to  imply  prima  facie  authoriza- 
tion of  the  sale  and  consequent  publication  of 
the  libel  by  the  master. 

In  the  second  case,  a  trader  was  held  liable 
to  a  penalty  for  the  illegal  act  of  his  servant 
done  in  conducting  his  business  with  a  view  to 
protect  smuggled  goods,  although  absent  at  the 
time.  The  case  was  an  information  for  pen- 
alties, the  second  count  of  which  charged  that 
the  defendant  had  harbored  and  concealed 
property  upon  which  duties  had  not  been  pai<l. 
The  court  placed  great  reliance  upon  the  fact 
that  the  posse.ssioti  of  the  property  without  ex- 
planation was  prima  facie  evidence  to  warrant 
conviction,  and  that  the  special  circumstances 
detailed  in  connection  with  the  transaction  and 
the  employment  of  the  servant  presented  a 
prima  facie  case  of  authorization  by  the  master. 

There  are  numerous  cases  where  a  principal 
or  partner  will  be  held  liable  for  the  fraud  of 
an  ajiont  or  partner  although  entirely  ignorant 
of  the  fraud,  a^  where  goods  are  obtained  by 
false  and  fraudulent  representation;  but  the 
liability  in  such  cases  proceeds  upon  the  ground 
that  tiie  title  to  the  property  in  fact  never 
pa.«»}W»d  to  principal  or  partnership.  Kilhi/  v. 
^^^ho^l,  1  Rv.  &  M.  178;  Irvinfj  v.  }fotly,  7 
Bing.  543;  Root  v.  French,  13  Wend.  570;  Gary 
\\  ifotailiiig,  I  Hill,  311. 
13  Wall. 


So  a  principal  or  partner  will  sometimes  be 
held  liable  for  the  fraud  of  the  agent  or  part- 
ner, which  was  not  authorized,  where  the  fruits 
of  the  fraud  are  retained;  but  the  liability  in 
these  cases  proceeds  upon  the  ground  that  one 
cannot  *claim  immunity  by  reason  of  the  [*567 
fraud  and,  at  the  same  time,  enjoy  the  benefits 
of  the  transaction.  These  cases  properly  fall 
under  the  head  of  implied  aoption  of  the  act  of 
the  agent  or  partner.  Bennett  v.  Judaon,  21  N. 
Y.  238;  Veazte  v.  Williams,  8  How.  134,  137. 

So,  sometimes,  a  principal  or  partner  will  bo 
held  liable  where  an  agent  or  pawner  is  allowed 
to  exhibit  an  apparent  authority  which  he  does 
not  possess,  and,  in  consequence,  fraudulently 
obtains  the  property  or  services  of  third  pax- 
ties;  but  the  liability  in  such  cases  proceeds 
upon  the  principle  that  where  one  of  two  inno- 
cent parties  must  suffer,  the  party  who  by  his 
acts,  clothes  the  agent  with  the  apparent  au- 
thority, and  thus  enables  him  to  commit  the 
fraud,  ought  to  suffer.  Locke  v.  Steams,  1 
Met.  560;  Story,  Part.  8  108;  Story,  Ag.  443; 
Hem  V.  Nichols,  1  Salk.  289. 

In  all  these  cases  the  principals  or  partners 
are  held  liable  only  to  make  good  the  loss  oc- 
casioned by  the  fraudulent  act  of  the  agent  or 
partner.  The  rule  which  governs  these  oases 
lias  no  application  to  an  action  for  penalties, 
which  goes  not,  as  already  stated,  for  compen- 
sation or  indemnification,  but  for  punishment. 
WTiere  penalties  which  are  punitive  and  not 
mere  liquidated  damages  are  concerned,  there 
must,  in  all  cases,  be  personal  culpability  aris- 
ing from  original  authorization  of  the  fraudu- 
lent act,  or  assent  to  it,  or  its  subsequent  adop- 
tion with  knowledge.  This  principle  is  of  the 
highest  importance,  and  its  conservation  is 
essential  to  a  just  administration  of  the  law. 
As  this  principle  was  disro^rded  in  the  trial 
of  this  qise  in  the  court  below,  /  think  the 
judgment  should,  on  that  account,  as  well  as 
for  the  other  reasons  stated,  he  reversed  and 
the  cause  remanded  for  a  new  trial. 

Mr.  Justice  Miller,  concurring: 
I  concur  in  this  opinion  on  the  ground  that 
the  statute  of  1823  was  repealed  by  that  of 
1866,  and  on  the  point  that  the  act  of  1823. 
when  in  'force,  was  not  applicable  to  [*568 
fraudulent  importers.  I  express  no  opinion  as 
to  the  instructions  imputing  knowledge  of  the 
guilty  partner  to  the  others. 

Mr.  Justice  Bradley,  concurring: 

I  concur  in  the  foregoing  opinion ;  dissenting 

from  the  opinion  of  the  court,  on  all  the  points 

taken  therein. 
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ELIZABETH  A.  BAILEY. 

(See  S.  C.  13  Wall.  616-623.) 

Suit  to  recover  life  insurance — equity  has  no 
jurisdiction  of  a  legal  demand, 

1.  Where  the  obligation  to  pay  becomes  fixed  and 
absolute,  as  by  the  death  of  a  party  whose  life  Is 
Instinul.  the  sums  insured  become  a  purely  legal 
demand. 

2.  Where  a  party  has  a  good  defense  at  law  to  "a 
purely  iegai  demand'*  he  cannot  resort  to  a  court 
of  equity  for  relief. 
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[No.  76.] 

Argued  Nov,  16  and  11,  1871,     Deoided  Dec. 

11,  1871. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  case  is  stated  by  the  court. 

Meaera,  J,  M,  Carlisle,  J.  D.  MoPhersoa, 
and  W,  i!f.  Cow,  for  appellant: 

The  jurisdiction  of  courts  of  equity  to  compel 
the  delivery  up  to  be  canceled,  of  agreements, 
etc.,  obtained  through  false  and  fraudulent  rep- 
resentations, is  well  established. 

Adams,  Eq.  174;  Story,  Eq.  Jur.  §  692. 

Insurance  cases  are  particularly  within  this 
jurisdiction.     Ad.  Eq.   176. 

Meaera.  B.  B.  Waaliinston  and  W.  D. 
Davidge,  for  appellee: 

The  appellant  is  not  entitled  to  equitable  re- 
lief. There  is  a  complete  defense  in  law  in 
favor  of  the  appellant,  if  the  allegations  of  the 
bill  are  true.  The  issues  of  fact  raised  in  the 
cause  are  peculiarly  suited  for  the  determina- 
tion of  the  jury;  and  even  if  a  court  of  equity 
has  discretion  to  entertain  the  case,  that  dis- 
cretion should  not  be  exercised. 

A  court  of  law  is  the  proper  tribunal,  where 
the  question  to  be  tried  is  whether  a  represen- 
tation was  true  or  false,  material  or  immaterial. 

Alexander  v.  Muirhead,  2  Des.  62;  Ina.  Co. 
▼.  Delevan,  8  Paige,  410;  Borne  Ina.  Co,  of  N. 
7.  V.  Stanchfield,  5  Am.  Law  Rev.  564. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Policies  of  life  insurance  are  governed,  in 
some  respects,  by  different  rules  of  construction 
from  those  applied  by  the  courts  in  case  of 
policies  against  marine  risks  or  policies  against 
loss  by  fire. 

Marine  and  fire  policies  are  contracts  of  in- 
demnity, by  which  the  claim  of  the  insured  is 
commensurate  with  the  damages  he  sustained  by 
619*]  the  loss  of,  or  injury  to,  the  property  *in- 
sured.  Such  being  the  nature  of  tlie  pontrart. 
it  is  dear  that  an  absolute  sale  of  the  property 
insured,  prior  to  the  alleged  disaster,  is  a  good 
defense  to  an  action  on  the  policy,  as  the  in- 
sured cannot  justly  claim  indemnity  for  the 
loss  of  or  injury  to  property  in  which  he  had 
no  insurable  interest  at  the  time  the  loss  or  in- 
jury occurred. 

Life  insurances  have  sometimes  been  con- 
strued in  the  same  way,  but  the  better  opinion 
is  that  the  decided  cases  which  proceed  upon 
the  ground  that  the  insured  must  necessarily 
have  some  pecuniary  interest  in  the  life  of  the 
eeatui  qui  vie  are  founded  in  an  erroneous  view 
of  the  nature  of  the  contract ;  that  the  contract 
of  life  insurance  is  not  necessarily  one  merely 
of  indemnity  for  a  pecuniary  loss,  as  in  marine 
and  fire  policies;  tnat  it  is  sufficient  to  show 
that  the  policy  is  not  invalid  as  a  wager  policy, 
if  it  appear  that  the  relation,  whether  of  con- 
sanguinity or  of  affinity,  was  such,  between  the 
person  whose  life  was  insured  and  the  bene- 
ficiary named  in  the  policy,  as  warrants  the 
concluHion  that  the  beneficiary  had  an  interest, 
whether  pecuniary  or  arising  from  dependence 
or  natural  alTection,  in  the  life  of  the  person 
insunnl.  Dnthtf  v.  India  rf  Lon.  Ina.  Co.  16 
C.  B.  365;  Loomia  v.  Eagle  L,  d  H.  Ina.  Co. 
(!  ('lay,  aOU;  Lord  v.  Datt,  12  Mass.  118;  Tren- 
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ton  L.  d  P.  Ina.  Co.  v.  Johnaon,  4  Zab.  576; 
Ratcla  V.  Am.  L.  Ina.  Co.  36  Barb.  357,  27  N. 
V.  282. 

Insurers  in  such  a  policy  contract  to  pay  a 
certain  sum,  in  the  event  therein  specified,  in 
consideration  of  the  payment  of  the  stipulated 
premium  or  premiums,  and  it  is  enough  to  en- 
title the  insured  to  recover  if  it  appear  that  the 
stipulated  event  has  happened,  and  that  the 
party  efTecting  the  policy  nad  an  insurable  in- 
terest, such  as  is  described,  in  the  life  of  the 
person  insured  at  the  inception  of  the  contract, 
as  the  contract  is  not  merely  for  an  indemnity, 
as  in  marine  and  fire  policies. 

Two  policies  for  insurance  upon  the  life  of 
.Mbert  W.  Bailey,  the  husband  of  the  appellee, 
were  issued  by  the  appellants,  and  maae  pay- 
able to  the  appellee  in  ninety  days  after  due 
notice  and  proof  of  the  death  of  the  husband. 
He  died  on  the  11th  of  Octol)er  following,  and 
due  notice  of  that  *event  was  given  to  the  [*620 
appellants  by  the  appellee,  to  whom  the  sums  in- 
sured, amounting  to  $10,000,  were  payable,  hut 
they  refused  to  pay  the  same,  upon  the  ground 
that  the  policies  were  obtained  by  fraudulent 
misrepresentations  and  by  the  fraudulent  sup- 
pression of  material  facts.  They  not  only  re- 
fused to  pay  the  sums  insured,  but  instituted 
the  present  suit  in  equity  to  enjoin  the  appellee 
from  assigning  or  in  any  manner  disposintr  of 
the  policies,  and  also  prayed  that  she  might  be 
compelled  by  the  decree  of  the  court  to  deliver 
up  the  policies  to  be  canceled,  and  for  further 
relief.  Process  was  issued  and  served  and  the 
respondent  appeared  and  answered,  denying  all 
the  charges  set  forth  in  the  bill  of  complaint, 
and  alleging  that  the  complainants  were  hound 
to  pay  her  the  entire  sums  insured  in  the  re- 
spective policies.  Proofs  were  taken  on  both 
sides,  and  the  cause  having  been  duly  trans- 
ferred to  the  genera]  term,  the  parties  proceeded 
to  final  hearing,  and  the  supreme  court  of  the 
district  entered  a  decree  dismissing  the  bill  of 
complaint  with  costs,  but  without  prejudice, 
and  the  complainants  appealed  to  this  court. 

Fraudulent  misrepresentations  and  the  fraud- 
ulent suppression  of  material  facts  are  the 
Erincipal  grounds  alleged  for  the  relief  prayed 
1  the  bill  of  complaint,  and  it  must  be  conceded 
that  the  proofs  introduced  by  the  complainants 
tend  strongly  to  support  the  allegations  which 
contain  those  charges.  Those  allegations  in  the 
bill  of  complaint  are  denied  in  the  answer,  and 
the  respondent  has  introduced  proofs  in  sup- 
port of  those  denials,  but  it  is  not  going  too  far 
to  say  that  the  weight  of  the  evidence,  as  ex- 
hibited in  the  record,  is  adverse  to  the  preten- 
sions of  the  respondent,  nor  does  it  appear  that 
any  diflferent  views  were  entertainea  by  the 
subordinate  court.  Grant  all  that,  and  still  it 
does  not  follow  that  the  decree  in  the  court  he- 
low  is  erroneous,  as  the  bill  of  complaint  may 
well  have  been  dismissed  upon  grounds  wholly 
disconnected  from  the  merits  of  the  controversy. 
Suits  in  equity,  the  judiciary  act  pro^-ide«, 
shall  not  be  sustained  in  either  of  the  courts  of 
the  United  States  in  any  case  where  plain,  ade- 
quate and  complete  remedy  may  be  'had  [*621 
at  law,  and  the  same  rule  is  applicable  where  the 
suit  is  prosecuted  in  the  chancery  court  of  this 
district.  Hipp  v.  Bahin,  19  How*.  271.  15  L.  ed. 
633;  Parker  v.  W.  L.  Cotton  d  M'oo/oi  Co.  2 
Black,  546,  17  L.  ed.  333;  Boyce  v.  Grundy,  ^ 
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Pet  210;  Graves  v.  Tn$.  Co.  2  Cranch,  444;  1 
Stat,  at  L.  82. 

Much  consideration  was  given  to  the  con- 
struction of  that  section  of  the  judiciary  act 
in  the  case  first  referred  to,  and  also  to  the 
question  whether  a  party  seeking  to  enforce  a 
legal  ri^ht  could  resort  to  equity  in  the  first  in- 
stance in  a  controversy  where  his  remedy  at 
law  is  complete,  and  the  court,  without  hesita- 
tion, came  to  the  conclusion  that  he  could  not, 
if  his  remedy  at  law  was  as  practical  and  as 
efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity. 

Most  of  the  leading  authorities  were  carefully 
examined  on  the  occasion  and  the  court  camr 
to  the  following  conclusion,  which  appears  to 
be  correct:  that  whenever  a  court  of  law  in 
such  a  case  is  competent  to  take  cognizance  of 
a  right  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  aaeauate,  and  complete 
remedy,  without  the  aid  of  a  court  of  equity, 
the  plaintiff  must  in  general  proceed  at  law. 
because  the  defendant,  under  such  circum- 
stances, has  a  right  to  a  trial  by  lury.  Foley 
V.  BUI,  1  Phil.  309,  2  H.  of  L.  Cas.  28 ;  Fire  Ins. 
Co.  V.  Delevan.  8  Paige,  Ch.  R.  422;  Alexander 
V.  Muirheadf  2  Desaus.  162,  5  Am.  Law  Rev. 
564. 

Exceptions  undoubtedly  exist  to  that  rule,  of 
which  there  are  many  to  be  found  in  the  re- 
ports of  judicial  decisions,  and  in  which  pre- 
ventive relief  was  administered  by  injunction. 
Such  relief  is  flranted  to  prevent  irreparable  in- 
jury or  a  miutiplicity  of  suits,  or  where  the 
injury  is  of  such  a  nature  that  it  cannot  be  ade- 
quately compensated  by  damages  at  law,  or  is 
such,  as,  from  its  continuance  or  permanent 
mischief,  must  occasion  constantly  recurring 
grievance,  which  cannot  be  removed  or  cor- 
rected otherwise  than  by  such  a  preventive 
remedy. 

Authorities  to  show  that  equity  will  interfere 
to  restrain  irreparable  mischief,  or  to  suppress 
628*]  oppressive  and  interminable  ^litigs^ion, 
or  to  prevent  multiplicity  of  suits,  is  unneces- 
sary, aa  that  proposition  is  universally  ad- 
mitted. 

Jurisdiction  may  also  be  exercised  by  courts 
of  equity  to  rescind  written  instruments  in 
cases  where  they  have  been  procured  by  false 
representations  or  by  the  fraudulent  suppres- 
sion of  the  truth,  if  it  appear  that  the  rescis- 
sion of  the  same  is  essential  to  protect  the 
opposite  party  from  pecuniary  injury.  Equity 
will  rescind  or  enjoin  such  instruments  where 
they  operate  as  a  cloud  upon  the  title  of  the 
oppositie  party,  or  where  the  instruments  are 
of  a  character  that  the  vice  in  the  inception  of 
the  same  would  be  unavailing  as  a  defense  by 
the  injured  party  if  the  instruments  were  trans- 
ferred for  value  into  the  hands  of  an  innocent 
holder.  Title  deeds  fraudulently  procured  may, 
under  such  circumstances,  be  aecreed  to  be 
canceled  or  reformed,  as  the  case  may  be,  and 
bills  of  exchange  or  promissory  notes  may  be 
enjoined  and  practically  devested  of  their 
negotiable  quality. 

Such  jurisdiction  also  extends  to  tne  protec- 
tion of  letters  patent  against  infringement,  and 
is  exercised  in  many  cases  to  prevent  waste, 
and  for  many  other  judicial  purposes,  but  the 
rule  in  the  Federal  courts  is  universal,  that  if 
the  defendant  has  a  good  defense  at  law,  and 
the  remedy  at  law  is  as  perfect  and  complete  as 
13  Waix. 


the  remedy  in  equity,  an  injunction  will  not 
be  granted. 

Whether  the  remedy  sought  in  this  ease 
would  have  been  available  if  the  suit  had  been 
instituted  before  the  death  of  the  person  whose 
life  was  insured  it  is  not  necessary  to  deter- 
mine, as  no  such  question  is  involved  in  the 
record.  Suffice  it  to  say  upon  that  topic  that 
the  complainant  has  not  referred  the  court  to 
any  decided  case  which  supports  the  affirma- 
tive even  of  that  inquiry,  but  the  difficulty  in 
the  way  to  such  a  conclusion  in  the  cane  before 
the  court  is  much  greater,  as  by  the  death  of 
the  cestui  que  vie  the  obligation  to  pay,  as  ex- 
pressed in  policies,  became  fixed  and  absolute, 
subject  only  to  the  condition  to  give  notice  and 
furnish  proof  of  that  event  within  ninety  days. 
Xotice  having  been  given  and  the  required 
proof  furnished,  the  obligation  to  pay  certainly 
l>ecame  fixed  by  the  terms  of  the  policies,  and 
the  *sums  insured  became  a  purely  legal  [*623 
demand,  and  if  so^  it  is  difficult  to  see  what  rem- 
edy, more  nearly  perfect  and  complete,  the  ap- 
pellants can  have  than  is  afforded  them  by 
their  right  to  make  defense  at  law,  which  se- 
cures to  them  the  right  of  trial  by  jury.  Foley 
V.  Hill,  2  H.  of  L.  Cas.  45:  Thrale  v.  Ross,  3 
Bro.  Ch.  56;  Arundel  v.  Holmes,  4  Beav.  325; 
Norris  v.  Day,  4  You.  k  C.  475. 

Where  a  party,  if  his  theory  of  the  contro- 
versy is  correct,  has  a  good  defense  at  law  to 
"a  purely  legal  demand,"  he  should  be  left  to 
that  means  of  defense,  as  he  has  no  occasion  to 
resort  to  a  court  of  equity  for  relief,  unless  he 
is  prepared  to  allege  and  prove  some  special 
circumstances  to  show  that  he  may  suffer  irrep- 
arable injury  if  he  is  denied  a  preventive 
remedy.  Nothing  of  the  kind  is  to  be  appre- 
hended in  this  case,  as  the  contracts,  embodied 
in  the  policies,  are  to  pay  certain  definite  sums 
of  money,  and  the  record  shows  that  an  action 
at  law  has  been  commenced  by  the  insured  to 
recover  the  amounts,  and  that  the  action  is 
now  pending  in  the  court  whose  decree  is  under 
re-examination. 

Courts  of  equity,  unquestionably,  have  juris- 
diction of  fraud,  misrepresentation,  and  fraudu- 
lent suppression  of  material  facts  in  matters 
of  contract,  but  where  the  cause  of  action  is  **a 
purely  legal  demand,"  and  nothing  appears  to 
show  that  the  defense  at  law  may  not  be  as 
perfect  and  complete  as  in  equity,  a  suit  in 
equit}r  will  not  be  sustained  in  a  Federal  court, 
as  it  is  clear  that  the  case,  under  such  circum- 
stances, is  controlled  by  the  16th  section  of  the 
judiciary  act. 

Decree  affirmed. 
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17. 

JOHN  H.  KIMBAL  et  ol. 
(See  8.  C.  13  Wall.  636-646.) 

Court  of  claims  has  jurisdiction  of  a  claim  for 
carrying  coal  during  the  war  under  a  con- 
tract, hut  not  of  claim  for  services  of  im- 
pressed  vessel. 

Where,  dnrlnjc  the  late  war,  a  vessel  transported 
a  load  of  coal  for  the  United  States  by  agreement, 
and  was  Impressed  to  undertake  another  voyage: 
held,  that  fhc  court  of  claims  had  jurlBrtlrtlon  of 
the  claim  under  the  contract,  hut  not  of  the  claim 
for  the  other  voyage  which  was  outside  of  the  con- 
tract. 
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[No.   53.] 
Argued  Nov,  1i,  187 J,    Decided  Dec.  11,  1871. 

APPEAL  from  the  Ck)urt  of  Claims. 
Tlie  case  is  stated  by  the  court. 

The  marginal  clause  referred  to  by  the  coun- 
sel for  the  United  States  was  uh  follows:  "if, 
on  the  arrival  of  this  vessel  at  the  port  of  des- 
tination, the  consijHiee  should  order  her  to 
another  place  of  dischnrpre,  such  order  in  all 
cases  to  be  in  writing  on  the  bill  of  lading." 

Messrs,  B.  H.  Bristotc,  Solicitor  Gen.,  and  O. 
H.  BUll,  Asst.  Aity.  Gen.,  for  appellant: 

The  bill  of  lading  and  the  memorandum  on 
its  margin  must  he  construed  together.  The 
marginal  clause  was  not  merely  a  direction  to 
the  government  officers  at  Port  Royal,  but,  like 
the  memorandum  or  marginal  clause  in  a  policy 
of  insurance,  wns  a  part  of  the  contract  entered 
into  between  the  parties;  and  by  it  the  master 
was  required  to  ))roceed  to  Key  West,  when 
directed  so  to  do  by  the  quartermaster  at  Port 
Royal. 

See  Barnard  v.  Cnshing,  4  AFet.  230. 

If  this  be  so,  then  it  is  evident  tliat  the  delay 
in  getting  away  from  Port  Royal  for  Key  West 
was  owing  to  the  fault  of  the  master.  But 
however  this  might  be,  the  stranding  of  the 
bark  in  going  over  the  bar  was  a  peril  of  the 
sea,  and  the  consequent  injury  is  one  which 
must  be  borne  by  the  owners  of  the  vessel  and 
not  by  the  government. 

Reed  v.  United  States,  autr,  220. 

But  if  the  contract  of  nfTreightment  did  not 
require  the  master  to  proceed  from  Port  Roynl 
to  Key  West,  when  ordered,  and  there  dis- 
charge his  cargo,  it  follows,  either  that  the 
action  of  the  government  officers  in  requiring 
this  duty  of  him,  was  tortious,  in  which  case 
no  action  can  be  maintained  against  the  gov- 
ernment in  the  court  of  claims,  for  the  conse- 
quences thereof:  or  else  it  was  an  appropriation 
of  the  vessel  for  the  militarv  service  of  the 
government,  within  the  meaning  of  the  act  of 
July  4.  1S04,  13  Stat,  at  L.  3«1,  and  therefore, 
is  a  case  expressly  taken  out  of  the  jurisdiction 
of  the  court  of  claims  thereby. 

United  States  v.  Russet  J.  ante,  474. 

In  neither  case  can  the  consequence  of  or- 
dering the  vessel  to  sea  lie  considered  as  dam- 
ages arising  from  a  breach  of  contract  by  the 
government. 

Messrs.  N.  P.  Chipman  rf  Fosmer,  Ol&arles 
F.  Peok«  and  Thomas  J.  Dnraiit  for  ap- 
pellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  United  States  from 
the  judgment  of  the  court  of  claims. 

On  the  ISth  of  April,  186.5.  the  United  States 
contracted  with  the  bark  Annie  Kimbal  to  con- 
vey a  cargo  of  anthracite  steamer  coal  from 
Philadelphia  to  Port  Royal,  in  South  Carolina. 
The  faulted  States  agreed  to  pay  freightage  "at 
the  rate  of  $0.2.5  per  ton.  and  demurrage  .$100 
per  day.  allowing  twenty-one  days  for  discharg- 
ing." In  the  margin  of  the  bill  of  lading  was 
the  following  memorandum:  "Freight  and  de- 
murrage payable  only  on  the  certificate  of 
quartermaster  that  the  cargo  has  been  received 
in  <»ood  onler." 

The  vessel  arrived  at  Port  Royal  on  the  4th 
of  May,  ISC").  The  master  imniediatelv  ten- 
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dered  the  delivery  of  the  cargo  to  the  quarter- 
master, who  was  the  consignee.  He  refused 
to  receive  it,  and  ordered  the  master  to  procoed 
with  the  'vessel  and  cargo  to  Key  West.  [•643 
This  the  master  refused  to  do,  and  notified  the 
quartermaster  that  the  owners  would  hold  the 
United  States  responsible  for  damages  if  the 
order  was  enforced.  The  master  protested 
against  being  compelled  to  sail  immediately, 
upon  the  ground  that  the  state  of  the  tide 
would  render  his  departure  then  unsafe.  Per- 
mission to  delay  was  refused.  The  vessel  was 
towed  by  a  government  tug.  She  struck  vio- 
lently on  a  bar  off  Port  Royal,  was  severely 
injured,  and  sprung  a  leak.  She  was  towed 
back  and  beached  to  prevent  her  from  founder- 
ing. She  was  detained  at  Port  Royal,  by  the 
delay  of  the  authorities  of  the  United  States  in 
ilischarging  her  cargo,  until  the  24th  of  June. 
The  quartermaster  certified  that  the  cargo  was 
received  in  good  order,  and  that  the  detention 
of  the  vessel  was  owing  to  no  fault  of  the  mas- 
ter or  crew.  The  vessel,  was  unavoidably  fur- 
ther detained  at  Port  Royal  until  the  llth  of 
July.  She  then  left,  a  government  tug  towing 
her,  for  Boston,  where  she  arrived  on  the  18th 
of  that  month.  Her  crew  were  thereupon  dis- 
charged. 

The  twenty-one  days  specified  in  the  con- 
tract for  the  delivery  of  the  cargo  expired  on 
the  24th  of  Ma  v.  The  court  of  claims  found 
that  the  damages  which  the  appellees  had  sus- 
tained by  the  loss  of  the  vessel's  service,  and 
her  expenses,  was  $100  a  day,  making  an  ag- 
gregate of  $5..300,  and  that  they  had  expended 
at  Boston,  in  repairing  the  injuries  to  the  ves- 
sel, the  sum  of  $7,004.41. 

Before  the  commencement  of  this  suit  the 
United  States  paid  the  amount  due,  according 
to  the  terms  of  the  contract,  for  freight,  but 
refused  to  pay  anything  more. 

The  court  of  claims  held  that  the  appellees 
were  entitled  to  recover  the  sums  above  men- 
tioned, making  an  aggregate  of  $12,904.41,  and 
gave  judgment  accordingly. 

So  far  as  the  thirty  days*  demurrage,  extend- 
ing from  the  24th  of  May  to  the  25th  of  .Iniie. 
is  concerned,  the  judgment  is  clearly  correct. 
The  certificate  of  the  quartermaster  brings  the 
case  within  the  terms  of  the  contract.  The  ap- 
pellees were  as  much  entitled  to  this  compensa- 
tion as  to  the  amount  'stipulated  to  be  r*644 
paid  for  freight.  The  right  to  both  rests  upon 
the  same  foundation,  ana  the  appellants  might 
OS  well  have  refused  to  pay  the  latter  as  the 
former.  This  item  amounted  to  the  sum  of 
$3,000. 

The  allowance  of  the  residue  of  the  damages 
and  of  the  amount  expended  for  repairs,  in- 
volves other  considerations,  and  requires  a  sep- 
arate examination. 

The  order  to  the  master  to  proceed  to  Key 
West  was  certainly  not  authorized  by  the  con- 
tract. That  imposed  no  such  obligation.  No 
rate  of  freight  for  this  voyage  had  been  agreed 
upon,  and  no  such  stipulation  had  been  entered 
into.  The  contract  expired  upon  the  delivery 
of  the  cargo  at  Port  Royal.  It  is  silent  as  to 
anything  further.  It  may  be  safely  assumed 
that  nothing  beyond  this  was  in  the  contempla- 
tion of  either  party  when  the  vessel  left  Phila- 
delphia. The  court  of  claims  held  that  the 
conduct  of  the  quarternmster  was  not  an  appro- 
'  priation,   but   tne   impressment  of  the  vessel. 
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The  duress,  the  vis  majoTf  the  resistance  of  the 
master,  and  his  compulsory  obedience,  are 
clearly  developed  in  the  findings  of  the  record. 
We  think  the  view  of  the  court  below  upon 
this  subject  was  the  proper  one;  but  did  that 
entitle  the  appellee  to  recover  for  the  damages 
and  repairs  nere  imder  consideration? 

Hie  1st  section  of  the  act  of  Julj  4,  1804, 
declares  that  the  jurisdiction  of  the  court  of 
claims  shall  not  extend  to  ''any  claim  against 
the  United  States  Rowing  out  of  the  destruc- 
tion or  appropriation  of  or  damage  to  any 
property,  by  the  Army  or  Navy,  or  any  part  of 
the  Army  or  Navy,  engaged  in  the  suppression 
of  the  Rebellion,  from  ttie  commencement  to  the 
doee  thereof."  The  2d  and  3d  sections  provide 
for  the  adjustment  and  payment,  through  the 
Quartermaster  General,  the  Commissary  Oen- 
eral,  and  the  Third  Auditor  of  the  Treasury, 
of  all  claims  of  loyal  citizens  in  states  not  in 
rebellion,  for  quartermaster  stores  and  subsist- 
ence furnished  to  the  Army.    13  Stat,  at  L.  381. 

The  act  of  February  21,  1867,  14  Stat,  at  L. 
645*]  397,  declares  that  the  act  of  *1864  shall 
not  be  construed  to  authorize  the  settlement  of 
any  claim  for  supplies  taken  or  furnished  for 
the  use  of  the  armies  of  the  United  States,  nor 
for  the  occupation  of  or  Injurv  to  real  estate, 
nor  for  the  appropriation  or  aestruction  of  or 
damage  to  personal  property,  by  the  military  au- 
thorities or  troops  of  the  United  States,  **where 
such  claim  origmated  during  the  war  for  the 
suppression  of  the  southern  Rebellion,  in  a 
state  or  part  of  a  state  declared  in  insurrec- 
tion." 

The  resolution  of  the  23d  of  December,  1869 
(16  Stat,  at  L.  368),  provides  that  the  act  of 
1867  shall  not  be  so  construed  as  to  ''debar  the 
settlement  of  claims  for  steamboats  or  other 
vessels,  taken  without  the  consent  of  the  owner 
or  impressed  into  the  military  service  of  the 
Unitea  States  during  the  late  war,  in  states  or 
parts  of  states  declared  in  insurrection,  pro- 
vided the  claimants  were  loyal  at  the  time  their 
claims  originated,  and  remained  loyal  there- 
after, and  were  residents  of  loyal  states,  and 
such  steamboats  or  other  vessels  were  in  the  in- 
surrectionary districts  by  proper   authoritv." 

The  act  of  1864  took  away  the  jurisdiction 
of  the  court  of  claims  as  to  all  cases  there 
specified.  The  act  of  1867  forbade  the  pay- 
ment of  the  claims  which  it  described,  while 
the  resolution  permitted  the  settlement  of  those 
within  the  category  which  it  laid  down  and  the 
qualifications  prescribed  in  the  proviso.  The 
resolution  refers  expressly  to  the  act  of  1867, 
and  that  act  to  the  act  of  1864.  They  are  in 
pari  materia,  constitute  a  common  context,  and 
must  be  construed  together.  This  case,  in  the 
aspect  of  it  we  are  considering,  is  clearly  with- 
in the  body  of  the  resolution.  Whether  it  is 
also  within  the  requirements  of  the  proviso  is 
not  disclosed  by  the  findings  in  the  record. 
They  are  silent  upon  that  subject.  If  the  ap- 
pellees can  bring  themselves  within  both  they 
will  be  entitled  to  be  paid,  but  not,  we  think, 
by  the  instrumentality  of  the  court  of  claims. 

The  purpose  of  the  resolution,  obviously,  was 
not  to  enlarge  or.  restore  the  jurisdiction  of  that 
cotirt.  but  to  remove  tho  har  which  the  act  of 
646*]  1867  had  been  held  to  create.  That  *bar 
affected  not  the  court,  but  the  officer  of  the 
Am^  and  of  the  Treasury,  whose  duty  it  would 
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otherwise  have  been  to  adjust  and  liquidate  sudi 
demands.  When  the  restriction  was  removed 
the  jurisdiction  and  authority  of  those  officers, 
and  not  of  the  court,  was  revived.  The  phrase 
'^settlement,"  used  in  the  resolution,  has  refer- 
ence to  executive  and  not  to  judicial  action. 
The  context  of  the  two  acts  and  the  resolution 
point  clearly  to  this  construction  of  the  latter. 
The  remedy  of  the  appellees,  if  thev  are  entitled 
to  any,  must  be  sought  at  the  hands  of  the 
executive  or  legislative  department  of  the  gov- 
ernment. The  judicial  department  is  incom- 
petent to  give  it. 

In  our  opinion  the  court  of  claims  erred  in 
taking  jurisdiction  of  either  of  the  claims  out- 
side of  the  contract.  The  United  States  v.  Rus- 
sell, ante,  474,  heretofore  decided  at  this  temif 
is  clearly  distinguished  by  its  controlling  facts 
from  the  present  case.  It  is  not  intended  to 
impugn  anything  said  by  the  court  in  that  case. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  cause  wiU  he  remanded,  with 
directions  to  enter  a  judgment  in  conformity 
to  this  opinion. 


THE  OFFICERS  AND  CREWS  OF  THE 
UNITED  STATES  SlHPS  OF  WAR  MO- 
NADNOCK,  KATTSKILL,  NANTUCKET, 
CANONICUS,  MAHOPAC,  SANGAMON,  ei 
at.,  Appts,, 

V, 

UNITED  STATES. 
(See  8.  C  "The  Siren/*  18  Wall.  889-396.) 

English  maritime  law — interest  in  prize — right 

of  United  States. 

1.  The  English  maritime  law.  Including  the  law 
of  prize,  Is  the  maritime  law  of  this  country,  so  far 
as  It  is  adapted  to  the  altered  circumstances  and 
condition  of  the  coantry,  and  has  not  been  modified 
by  the  proper  national  authorities. 

2.  No  one  can  have  any  right  or  Interest  In  any 

Erlse,  except  by  the  grant  or  permission  of  the 
United   States.     All   captures  made   without  their 
express  authority  inure  ipso  facto  to  their  benefit. 

3.  Joint  captures  by  the  Army  and  Navy  Inure 
exclusively  to  the  benefit  of  the  United  States. 

[No.  27.] 
Argued  Nov.  1,  1811,      Bedded  Deo.  18,  1871. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
A  statement  of  the  case  will  be  found  in  the 
opinion. 

Messrs,  Ol&arles  Oowlej  and  Ol&arles 
I<eTi  Woodburj  for  appellants. 

Mr,  O.  H.  Hill,  Asst,  Atty,  Gen.,  for  the  ap- 
pellees. 

Mr.  Justice  Swayiie  delivered  the  opinion 
of  the   court: 

This  is  an  appeal  in  prize  from  the  decree  of 
the  district  court  of  the  United  States  for  the 
district  of  Massachusetts. 

In  the  English  maritime  jurisprudence  the 
jurisdiction  of  the  admiralty  court  on  the  in- 
stance side,  and  the  jurisdiction  in  prize,  are 
entirely  distinct  and  independent  of  each  other. 
When  exercising  one,  it  is  called  the  instance 
court,  and  the  prize  court  when  exercising  the 
other.  The  rules  of  procedure  and  adjudica- 
tion in  the  latter  are  said  to  be  no  more  like 
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those  which  prevail  in  the  former,  than  thev 
are  like  those  of  any  court  in  Westminster  Hall. 
But  from  time  immemorial  both  jurisdictions 
have  been  Exercised  by  the  same  judge.  As 
judge  of  the  admiralty  or  instance  court  he  is 
appointed  by  a  commission  under  the  great  seal. 
This  commission  specifies  fully  and  particularly 
the  subjects  of  his  jurisdiction,  but  is  wholly 
silent  as  to  prize.  To  give  that  Jurisdiction, 
and  bring  it  into  activity,  a  commission  under 
the  ffreat  seal,  in  every  war,  was  issued  to  the 
Lord  High  Admiral,  to  require  the  judge  of  ad- 
miralty to  take  cognizance  of  all  captures,  seiz- 
ures, prizes,  and  reprisals  of  all  ships  and  goods 
that  should  be  taken,  and  to  hear  and  deter- 
mine according  to  the  course  of  the  admiralty 
and  the  law  of  nations.  A  special  warrant  was 
thereupon  issued  by  the  admiral.  Since  the 
reign  of  Elizabeth  it  does  not  appear  that  any 
special  authoritv  has  been  given  to  the  judge. 
He  has  exerciftecl  exclusive  jurisdiction  in  prize 
under  his  commission  from  the  King,  or  under 
the  power  inherent  in  his  office,  op  by  virtue  of 
both.  Lindo  v.  Rodney,  2  Doug.  613,  note. 
392*]  •Prize  was  wholly  the  creature  of  the 
Crown.  No  one  could  have  any  interest  but  what 
he  took  as  the  gift  of  the  King.  Beyond  this  he 
could  claim  nothing.  The  reasons  upon  which 
the  rule  was  founded  were:  That  right  of  mak- 
ing war  and  peace  was  exclusively  in  the  sover- 
eign; that  the  acquisitions  of  war  must,  there- 
fore, belong  to  him,  and  that  their  disposal 
might  be  of  the  utmost  importance  for  the  pur- 
poses both  of  war  and  peace.  It  was  held  that 
it  must  be  presumed  from  these  considerations 
that  the  government  did  not  intend  to  devest 
itself  of  this  important  attribute,  except  in  so 
far  as  such  a  purpose  was  clearly  and  unequiv- 
ocally expressed.  The  right  is  not  the  private 
property  of  the  sovereign,  but  a  trust  confided 
to  him  for  the  public  good.  In  private  grants 
the  construction  is  most  strongly  against  the 
grantor.  In  all  concessions  touching  capture 
the  opposite  rule  prevails.  A  presumption 
arises  against  the  grant,  and  it  can  only  be  re- 
butted by  language  so  explicit  as  to  leave  no 
room  for  doubt  upon  the  subject.  The  EUebe, 
6  Rob.  173. 

The  Lord  High  Admiral  exists  now  only  in 
contemplation  of  law.  It  was  deemed  expeaient 
to  assign  to  him  a  certain  portion  of  the  rights 
of  the  Crown  to  maintain  the  dignity  and 
splendor  of  his  office.  The  Maria  FranooUe,  6 
Rob.  293.  Hence  the  doctrines  of  droits  of  the 
admiralty,  and  of  captured  property  which  be- 
longed to  the  King,  virtute  coronw.  The  Lord 
High  Admiral  is  now  represented  by  the  King, 
who  holds  the  office,  but  in  a  capacity  distinct 
from  his  regal  character,  and  the  droits  which 
belonged  to  the  office,  so  far  as  they  still  sub- 
sist and  are  not  otherwise  disposed  of,  have  in 
the  progress  of  time  become  renttached  to  the 
Crown.  The  Reheokah,  1  Rob.  227;  The  Mer- 
eurius,  1  Rob.  81;  The  Joseph,  1  Gall.  546:  3 
Reeves.  Hist.  Eng.  Iakw,  197. 

To  the  legal  scholar  the  subject  is  full  of  the 
interest  of  antiquarian  research,  but  its  exami- 
nation is  not  necessary  to  the  decision  of  the 
present  case.  The  proper  limits  of  this  opinion 
forbid  us  to  pursue  the  inquiry  further. 

While  the  American  Colonies  were  a  part  of 
fKn  British  Empire,  the  English  maritime  law. 
393*]  including  the  law  of  prize,  ^was  the  mari* 
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time  law  of  this  countrpr.  From  the  close  of  the 
Revolution  down  to  this  time  it  has  continued 
to  be  our  law,  so  far  as  it  is  adapted  to  the 
altered  circumstances  and  condition  of  the 
country,  and  has  not  been  modified  by  the 
proper  national  authorities.  30  Hda,  Sugar  v. 
Boyle,  9  Cranch,  198.  In  our  iurisprudenoe 
there  are,  strictly  speaking,  no  droits  of  ad- 
miralty. The  United  States  have  succeeded  to 
the  rights  of  the  Crown.  No  one  can  have  any 
right  or  interest  in  any  prize  except  by  their 
grant  or  permission.  All  captures  made  with- 
out their  express  authority  inure  ipso  facto  to 
thejr  benefit.  Whenever  a  claim  is  set  up,  its 
sanction  by  an  act  of  Congress  must  be  shown. 
If  no  such  act  can  be  produced  the  alleged 
right  does  not  exist.  The  United  States  take 
captured  property,  not  as  droits,  but  strictly 
and  solely  jure  reipublioa.  The  Joseph,  1  Gall. 
555,  558;  The  Dos  Hertnanos,  10  Wheat.  310. 
During  the  late  Civil  War  a  land  and  naval 
force  of  the  United  States  were  beleaguering 
Charleston  in  South  Carolina.  The  rebel  forti- 
fications and  forces  kept  both  at  bay.  This 
had  been  the  condition  of  things  for  a  consid- 
erable period,  in  the  night  of  the  17  th  Feb- 
ruary, 1865,  the  insurgent  troops  evacuated  the 
neighboring  forts  and  abandoned  the  city.  This 
became  known  the  next  morning.  The  fleet 
thereupon  approached  the  city  by  water,  and 
the  Army  by  land.  The  Gladiolus,  a  steam 
propeller  of  the  Navy,  was  one  of  the  leading 
vessels.  When  she  was  off  the  battery  at 
Charleston,  a  boy  from  the  shore  gave  informa- 
tion that  a  blockade  runner  was  lying  near  by 
in  Ashley  river.  A  boat's  crew  from  ^e  Qladi- 
olus  was  dispatched  in  quest  of  her.  They 
found  her  on  fire  and  surrounded  by  boats  filled 
with  colored  people  from  the  shore.  The  crew 
of  the  boat  and  others  present  proceeded  to  put 
out  the  fire.  The  Gladiolus  reached  the  scene 
a  few  minutes  after  the  arrival  of  the  boat.  The 
fire  was  extinguished ;  the  crew  of  the  Gladiolua 
assisted  in  putting  it  out.  It  was  found  that 
the  pipes  of  the  vessel  had  been  cut  and  she 
was  filling  with  water.  The  Gladiolus  towed 
her  to  shallow  water  and  her  leaks  were  stopped. 
*She  was  the  Siren,  a  side- wheeled  [*394 
steamer  of  about  one  hundred  and  fifteen  tons 
burden,  and  had  run  the  blockade  the  night 
before.  That  morning  her  crew  had  cut  ner 
pipes,  set  her  on  fire  and  abandoned  her.  She 
was  sent  to  Boston  for  trial  as  a  prize  of  war. 
On  her  way  she  collided  with  another  vessel. 
She  was  libeled  by  the  United  States  in  the 
district  court  of  Massachusetts.  On  the  7tli 
of  April,  1865,  she  was  condemned  as  lawful 
prize  and  subsec^uently  sold.  All  questions  as 
to  the  distribution  of  the  proceeds  were  left 
open  by  the  decree  for  future  adjudication. 
The  owners  of  the  vessel  collided  with  inter- 
vened and  claimed  damages.  They  were  allowed 
by  this  court  on  appeal.  The  Siren,  7  Wall. 
152,  19  L.  ed.  129.  Salvage  was  claimed  in 
behalf  of  the  Gladiolus.  One  half  of  the  pro- 
ceeds of  the  sale  was  also  claimed  lor  tliat  vca- 
»el  as  prize  money.  The  other  appellant  vessels 
of  war  claimed  to  participate  with  her.  A  de- 
cree of  distribution  was  made  on  the  3d  of 
Julv,  1869.  The  court  allowed  the  claim  for 
H«lvage,  and  ordered  that  the  residue  of  tlie 
fund,  less  the  sums  decreed  for  damages  arising 
from  the  collision,  should  be  paid  ovpr  to  the 
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United  States.     The  appellants  have  brought 
this  decree  before  us  for  review. 

Four  acts  of  Congress  have  been  passed  al- 
lowing captors  to  participate  in  the  fruits  of 
the  property  captured.  They  are  the  act  of 
1799  (1  Stat,  at  L.  716) ;  that  of  1800  (2  Stat, 
at  L.  46) ;  that  of  1862  (12  SUt.  at  L.  606), 
and  that  of  1864  (13  SUt.  at  L.  306).  It  is 
necessary  in  this  case  to  consider  only  one 
clause  of  the  10th  section  of  the  act  last  men- 
tioned, which  is  as  follows:  "The  net  proceeds 
of  all  property  condemned  as  prize,  when  the 
prize  was  of  superior  or  equal  force  to  the  ves- 
sel or  vessels  making  the  capture,  shall  be  de- 
creed to  the  captors*  And  when  of  inferior 
force,  one  half  shall  be  decreed  to  the  United 
States  and  the  other  half  to  the  cnptora." 

No  provision  is  found  in  any  of  these  statutes 
touching  joint  captures  by  the  Army  and  Navy. 
395^]  They  are  wholly 'silent  as  to  the  military 
arm  of  the  service.  It  results  from  this  state  of 
things,  according  to  the  principlen  we  have  laid 
down,  that  such  captures  inure  exclusively  to 
tlie  benefit  of  the  United  States.  In  the  Eng- 
lish law  they  are  held  not  to  be  within  the  prize 
acts,  and  are  provided  for  by  statutes  passed 
specially  for  that  purpose.  In  The  Genoa  and 
its  Dependencies,  2  l)od.  446,  Lord  Stowell, 
speaking  of  the  word  "prize,"  says:  "It  evi- 
dently means  maritime  capture  effected  by 
maritime  force  only — ships  and  cargoes  taken 
by  ahips.  .  .  .  What  was  taken  by  a  conjunct 
expedition  was  formerly  erroneously  considered 
as  vested  in  a  certain  proportion  of  it,  in  the 
capturiuff  ships  under  the  prise  acts;  but  in  a 
great  and  important  case  lately  decided  (ffooi^s- 
carpel.  Lords  of  Appeal,  1786),  it  was  deter- 
mined that  the  whole  was  entirely  out  of  the 
effect  of  those  prize  acts,  and,  in  so  deciding, 
determined  by  direct  and  included  consequence 
that  the  words  'prizes  taken  by  any  of  Her 
Majesty's  ships  or  vessels  of  war,'  cannot  apply 
to  any  other  cases  than  those  in  which  captures 
are  made  by  ships  only." 

In  Booty  in  the  Peninsula,  I  Hagg.  47,  the 
same  great  authority  referring  to  "a  conjunct 
expedition"  held  this  language:  "It  may  be 
difficult,  and  perhaps  perilous,  to  define  it  neg- 
atively and  exclusively.  It  is  more  easy  and 
safe  to  define  it  affirmatively,  that  that  is  a 
conjunct  expedition  which  is  directed  by  com- 
petent authority,  combining  together  the  ac- 
tions of  two  different  species  of  force,  for  the 
attainment  of  some  common  specific  purpose." 

The  opinion  of  the  court  below  proceeded 
upon  the  ground  that  the  present  case  is  one 
of  this  character.  Whether  it  was  or  was  not 
is  the  question  presented  for  our  determination. 
The  application  of  Lord  Stowell's  test  leaves  no 
room  for  doubt  as  to  its  proper  solution. 

We  have  already  adverted  to  the  ingress  of 
the  Navy  into  the  harbor  of  Charleston  on  the 
morning  of  the  17tli  of  February.  At  nine 
o'clock  that  morning  an  officer  of  the  land 
forces  hoisted  the  national  flag  over  the  ruins  of 
396^1  Fort  'Sumter.  Flags  were  also  raised 
over  Forts  Ripley  and  Pinekney.  At  ten  o'clock 
a  military  officer  reached  Charleston.  The  mayor 
surrendered  the  city  to  him.  Four  hundred  and 
fifty  pieces  of  artillery,  military  stores,  and 
much  other  property  were  captured  with  iU 
Contemporaneously  with  these  things  was  the 
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seizure  of  the  Siren  by  the  Gladiolus,  and  the 
approach  and  arrival  of  the  rest  of  the  fleet. 

The  two  forces  were  acting  under  the  orders 
of  a  common  government,  for  a  common  object, 
and  for  none  other.  They  were  united  in  their 
labors  and  their  perils,  and  in  their  triumph 
they  were  not  divided.  They  were  converging 
streams  toiling  against  the  same  dike.  When 
it  gave  way  both  Bwlpt  in  without  any  further 
obstruction.  The  consummation  of  their  work 
was  the  fall  of  the  city.  Either  force,  after  the 
abandonment  of  their  defenses  by  the  rebels, 
could  have  seized  all  that  was  taken  by  both. 
The  meritorious  service  of  the  Gladiolus' was  as 
a  salvor,  and  not  as  a  captor.  Precedence  in 
the  time  of  the  arrival  of  the  respective  forces 
is  an  element  of  no  consequence.  Upon  prin- 
ciple, reason,  and  authority  we  think  the  judg- 
ment of  the  district  court  was  correctly  given. 

The  decree  of  condemnation  committed  the 
court  to  nothing  as  to  the  distribution.  The 
course  pursued  was  eminently  proper  tmder  the 
circumstances,  and  according  to  the  course  of 
practice  in  proceed injjs  in  prize.  The  Maria 
Francoise,  6  Rob.  2!)2.  The  allowance  of  sal- 
vage by  the  court  lielow  was  not  objected  to  in 
the  argument  here. 

It  has  been  suggested  that  the  capture  was 
within  the  7th  section  of  the  act  of  the  2d  of 
July,  1864.  13  Stat,  at  L.  377.  which  declares 
that  "no  property  seized  or  taken  upon  any  of 
the  inland  waters  of  the  United  States  by  the 
naval  forces  thereof  shall  be  regarded  as  mari- 
time prize."  etc.  The  aspect  in  which  the  case 
has  been  examined  and  the  conclusions  reached, 
render  it  unnecessary  to  consider  that  proposi- 
tion, and  we  express  no  opinion  upon  the  sub- 
ject. 

The  decree  of  the  t>istriet  Court  is  termed. 


BENOIT  JULIEN  CAUJOLLE  et  al,  Appts,, 

v'. 

CYRUS  CURTISS  and  John  P.  Ferris,  Adm'rs 
of  Geanne  du  Lux,  Deceased. 

(See  8.  C.  13  Wall.  46^-474.) 

State  judgment,  when  conclusive — pleadable  in 

bar. 

1.  If  the  Judgment  of  a  state  court  in  a  suit  for 
administration,  turns  npon  the  nnestlon  of  wblch 
of  the  parties  Is  next  or  kin  to  the  Intestate.  It  Is 
conclnsive  npon  that  question  In  a  subsequent  suit 
in  the  United  States  circuit  court  between  the 
same  parties  for  distribution. 

2.  Such  judjnnent  In  the  state  salt  for  adminis- 
tration Is  pleadable  In  bar  to  the  subsequent  suit. 

[No.  23.] 
Argued  Dec.  7,  8,  1871,    Decided  Dec,  18,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  CJtarle^  O^Conor,  Jno,  E.  Ward,  and 
Cliarles  E.  Wl&iteheadf  for  appellants: 

The  contest  concerning  the  administration 
and  the  decision  thereon,  do  not  create  an  es- 
toppel against  the  complainants.  It  is  a  rule 
that  the  judgment  of  a  court  of  competent  ju- 

Note. — CnncluMvcnens  of  judf/mcnta  aa  between 
Federal  nnti  stale  ctmrts — see  notes,  21  C.  C.  A. 
478,  49  C.  C.  A.  468. 
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rifldiction  directly  on  the  point  is,  as  a  plea,  a 
bar  or,  as  evidence,  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  ques- 
tion in  another  case. 

Oardner  v.  Buokhee,  3  Ck)w.  126;  Burt  ▼. 
Biemhurgh,,  4  Cow.  562;  Wright  v.  Butler,  6 
Wend.  288;  Davis  v.  TaUoot,  12  N.  Y.  188; 
Bmith  V.  Kemochen,  7  How.  218;  1  Phil.  Ev. 
351;  C.  &  H.  Notes,  pp.  803-923;  Duchess  of 
Kingston's  Case,  20  How.  St  Tr.  355;  Outram 
y.  Moreus>od,  3  East.  346. 

The  general  doctrine  is  stated  by  the  respond- 
ent's counsel  in  Mason's  Ea*rs  y.  Alston,  9  N. 
Y.  32. 

I.  But  such  decisions  as  are  relied  upon  by 
the  defendants  in  this  case  are  not  within  the 
rule. 

It  seems  to  be  well  established  that  the  de- 
cision of  a  surrogate  or  of  a  higher  court  upon 
an  appeal  from  him,  even  if  founded  upon  a 
verdict  of  a  jury,  is  not  conclusive  as  to  the 
validity  of  a  will  of  real  estate.  The  issue  in 
such  case  is  merely  whether  the  paper  shall  be 
recorded  as  a  will. 

Bogardus  v.  Clarke,  1  Edw.  Ch.  266;  on  Ap- 
peal, 4  Paige,  623;  Smith  v.  Bonsall,  5  Rawle, 

So  as  to  proving  lost  will.  Harris  v.  Harris, 
26  N.  Y.  440. 

II.  The  relationship  of  the  applicant  was  not 
directly  in  q|uestion.  It  was  only  incidentally 
80,  as,  for  mstance,  the  existence  of  a  debt 
would  have  been^  in  case  a  creditor  had  applied 
for  administration.  Pitzpatrick  v.  Brady,  6 
HUl,  581. 

III.  The  issue  was  between  the  present  plain- 
tiffs and  Ferris  individually ;  here  the  question 
arises  between  the  plaintiffs  and  Ferris  en  autre 
droit.  The  parties  are  not  the  same  within  the 
meaning  of  the  rule.    2  Phil.  Ev.  9. 

rV.  "file  rule  has  never  been  laid  down  nor 
applied  in  any  case  where  a  right  was  not  in- 
volved in  or  determined  by  the  first  decision. 

It  certainly  does  not  apply  to  the  determina- 
tion of  a  matter  of  fact  on  any  mere  practice 
motion. 

Simson  v.  Hari,  14  Johns.  76;  see  note  to 
DoUfus  V.  Frosch,  6  Hill,  494;  Fan  Rensselaer 
V.  Sheriff,  1  Cow.  512;  Banks  v.  Am.  Tract  Soc. 
4  Sandf.  Ch.  462;  Acker  v.  Ledyard,  8  Barb. 
618;  Snyder  v.  White,  6  How.  Pr.  325. 

A  decision  by  a  surrogate  that  A  shall  be  ad- 
ministrator, merely  casts  upon  him  a  burden- 
some duty.    Bettison  v.  Bromley,  12  East,  252. 

It  settles  a  staple  point  of  practice,  like  a 
determination  that  B  is  a  fit  referee  or  iuror. 
It  is  conceived  that  such  an  adjudication  is  not 
within  the  rule. 

Fitzpatrick  v.  Brady,  6  Hill,  581,  per  Gibson, 
Ch.  J.;  Hihshman  v.  Dullehan,  4  Watts,  191. 

V.  The  law  relating  to  granting  administra- 
tion in  cases  of  intestacy  does  n<^  provide  for 
such  a  decision  as  should  conclude  the  right. 
It  is,  indeed,  recognized  that  there  may  l^  a 
contest. 

3  R.  S.  160,  §  138,  5th  ed.;  8  R.  S.  167,  8  75, 
5th  ed. 

But  the  decision  is  not  conclusive;  for  the 
surrogate  himself  may  at  any  time  revoke  the 
letters  ''whenever  it  shall  appear  to  him  that 
the  letters  have  been  granted  by  reason  of  false 
representations  made  to  him  by  the  persons  to 


whom  the  same  were  granted."  8  R.  8.  p.  164. 
§  156,  5th  ed.  r       -# 

The  methods  of  proof  imply  that  the  ques- 
tions are  to  be  determined  summarily. 

3  R.  S.  158,  §  26,  5th  ed.;  see  also  pp.  364, 
365. 

The  surrogate  is  allowed  to  take  proof  of 
devisees  and  to  record  the  instrument.  There 
may  be  appeals  from  his  decision  and  a  jury 
trial  of  a  matter  of  fact.  3  R.  S.  150,  §S  71-78, 
5th  ed. 

But,  nevertheless,  the  decision  is  not  final  as 
to  real  estate.    See  8  75. 

VI.  This  precise  question  came  before  Vice 
Chancellor  Knight  Bruce  in  Barrs  v.  Jackson, 
June  10,  1842.     See  1  Younge  ft  C.  585. 

By  a  most  satisfactory  train  of  reasoning,  he 
held  the  decision  of  the  ecclesiastical  court  on 
the  question  of  administration  not  to  have  been 
conclusive  on  the  court  of  equity  in  a  suit  for 
distribution.  He  reviewed  a  decision  of  the 
House  of  Lords  in  Bouchier  v.  Taylor,  4  Bro. 
P«  C.  708,  and  showed  quite  plainly  that  it  was 
impossible  to  say  whether  the  decision  went 
upon  the  estoppel,  or  some  other  of  the  very 
substantial  grounds  presented.  1  Younge  ft  C. 
591,  593. 

Lord  Lyndhurst,  on  appeal,  1  Phil.  582,  re- 
versed the  decision.  He  declined  to  enter  into 
any  of  the  general  arguments,  but  held  himself 
to  be  bound  by  the  decision  of  the  Lords  in 
Bouchier  v.  Taylor,  4  Bro.  P.  C.  708. 

Lord  Lyndhurst,  p.  584,  admits  that  "*lf  it 
rested  on  Mr.  Brown's  report,  it  would  be  difll^ 
cult  to  say  on  what  ground  the  judgment  in 

Question  proceeded."  But  he  resorted  to  the 
AW  Tracts  of  Mr.  Hargrave  for  evidence  that 
ihe  House  went  "on  both  points,"  i.  e.,  the 
merits  and  the  estoppel. 

If  he  had  more  carefully  examined  Mr.  Har- 
grave's  work,  Lord  Lyndhurst  would  have  had 
some  difficulty  in  pronouncing  that  the  estop- 
pel was  affirmed  in  that  case. 

The  case  was  argued  Mar.  7,  1776,  4  Bro.  P. 
C.  708.  The  Constitution  of  New  York  fixes 
upon  the  day  of  Lexington,  i.  e.,  Apr.  19,  1775, 
as  the  point  of  time  at  which  the  English  com- 
mon law  was  accepted  in  this  state.  So  if  this 
case  could  be  regarded  as  an  authority  in  Eng- 
land, it  would  not  bind;  and  of  course  the  re- 
cent opinion  of  Lord  Lyndhurst  is  no  stronger. 

In  Mar.  1774,  the  master  of  the  rolls  held 
that  the  prior  adjudication  was  not  conclusive. 
4  Bro.  P.  C.  715.    This  is  authority. 

The  ground  upon  which  a  former  decision 
binds  is  that  there  has  been  an  issue  between 
the  same  parties  upon  a  matter  of  interest  or 
value  to  tnem,  with  an  opportunity  of  trying 
the  fact  according  to  the  usual  course  of  judi- 
cial proceedings,  a  full  hearing,  the  compul- 
sory production  of  proofs  and  witnesses  and  a 
right  enjoyed  by  each  party  to  examine  such 
proofs  ana  cross-examine  such  witnesses. 

All  these  requisites  are  wanting  in  decisions 
on  motions,  and  what  are  called  practice  matters. 
Ever3rthing  is  done  summarily;  some  things  are 
done  ew  parte,  and  there  is  no  property  or  pe- 
cuniary value  or  absolute  personal  right  at 
stake.  Besides,  discretion,  not  the  strictutn 
jus,  presides  over  the  judgment,  to  an  extent 
greater  or  less,  according  to  circumstances. 
I     This  surrogate's  decision  is  not  more  binding 
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as  an  estoppel  by  reason  of  its  affirmance  in  the 
higher  courts,  though  it  may  be  more  persua- 
sive as  evidence.  Common  practice  motions  as 
to  appointments  of  receivers,  issuing  tempo- 
rary injunctions,  referrins  causes,  etc.,  are  often 
reviewable  on  appeal  in  the  state  courts  of  last 
resort.  They  are  now  daily  reviewed  in  the 
New  York  Court  of  Appeals.  Consequently, 
no  peculiar  charm  attaches  to  this  surrogate's 
sentence  or  order,  because  it  was  allowed  to  be 
and  was,  in  fact,  thus  reviewed.  The  contro- 
versy and  the  question  were  both  of  the  same 
nature,  wherever  th^  were  adjudicated  upon. 

Mr,  S.  P.  Kaslit  for  responaents: 

The  point  in  issue  here,  to  wit,  the  legitimacy 
of  Ferri6,  was,  necessarily^  not  merelv  ina- 
dentally,  involved  in  the  contest  before  the  sur- 
rogate. "Administration  in  case  of  intestacy 
shall  be  granted  to  the  relatives  of  deceased 
who  would  be  entitled  to  succeed  to  his  per- 
sonal estate,  ...  in  the  following  order: 
First,  to  the  widow,  second,  to  the  (fiildren," 
etc. 

2  R.  8.  74,  8  27;  2  R.  S.  96,  8  76,  subd.  4,  5. 

The  same  general  statute,  therefore,  which 
prescribes  the  right  and  order  of  adniinistra- 
tion,  prescribes  the  order  of  succession  and  dis- 
tribution; and  though,  where  relatives  are  per- 
sonally (Usqualified  as  being  convicts,  aliens, 
etc,  or  are  unwilling  to  accept,  administration 
may  be  granted  to  creditors,  or  to  the  county 
treasurer;  in  the  city  of  New  York,  to  the  pub- 
lic administrator;  and  such  grant  concludes 
nothing  as  to  the  right  of  succession,  yet,  as 
between  relatives,  the  right  of  administration, 
1^*the  very  words  of  the  statute,  involves  and 
is  determined  by  the  right  of  succession. 

2  R.  &  74,  I  27. 

This  distinction,  based  <m  the  statute  itself, 
wma  overlooked  in  the  opinion  given  in  the 
court  below  on  overruling  the  plea.    6  Blatchf. 


But  if  persons,  claiming  as  next  of  kin,  con- 
test their  rights  as  next  of  kin,  before  the  sur- 
rogate, no  question  beinff  made  as  to  personal 
eompeteney,  the  inquiry  before  the  surrogate  is 
one  of  rif^t,  not  of  discretion,  and  is,  by  the 
express  language  of  the  statute,  to  be  deter- 
mined by  the  right  to  succession.  A  trial  is 
had,  after  citation  to  the  adverse  claimants, 
and  if  delay  is  thus  produced,  a  special  col- 
lector is  appointed  to  preserve  the  estate. 

2  R.  S.  76,  d  36 ;  Laws  of  1837,  528,  8  23. 

Nor  is  there  any  difference,  as  suggested  in 
the  opinion,  between  the  English  and^merican 
systems  of  administration  in  respect  to  the 
point  under  consideration.  In  the  ecclesiasti- 
cal law  as  administered  in  England,  i^  well  as 
under  the  systems  in  operation  in  the  United 
States,  the  right  of  administration  follows,  as 
a  general  rule,  the  right  to  property. 

In  the  Goods  of  Gill  1  Ha^.  (Ecd.)  342;  1 
Will.  ExTS.  343. 

But,  assuming  that  the  question  of  the  le- 
gitimacy of  Ferris  was  incidentally  and  not 
necessarily  involved  in  the  inquiry  before  the 
surrogate,  still,  aa  the  contestant,  the  plain- 
tiff here,  chose  to  try  the  question  on  the  in- 
quiry as  to  the  administration,  they  should  be 
estopped  by  the  result.  If,  as  they  now  con- 
tend, it  was  unimportant  who  administered  the 
estate,  they  shoula  have  waived  the  contest  and 
18  Wall. 


allowed  letters  to  issue,  reserving  their  claims 
to  the  succession  until  the  time  came  for  the 
administrator  to  render  his  account  and  to 
make  distribution.    2  R.  S.  92,  96. 

On  authority,  as  well  as  on  principle,  the  de- 
cision of  the  surrogate  is  res  judicata. 

In  some  matters  the  decisions  of  courts  of 
probate,  surrogates,  and  ecclesiastical  courts 
are,  by  statute,  conclusive  only  to  a  limited  ex- 
tent. Thus,  in  New  York,  the  probate  of  a 
will  is  only  conclusive  so  far  as  it  affects  per- 
sonal estate. 

2  R.  S.  67,  8  69;  BogarduB  v.  Clark,  4  Paige, 
623. 

So  his  refusal  to  order  the  payment  of  a 
debt,  his  right  to  do  so  only  existing  where  the 
debt  is  not  disputed, '  does  not  preclude  the 
creditor  from  his  action  at  law. 

FUzpatriek  v.  Brady,  6  Hill,  581 ;  CampheU 
y.  Bruen,  1  Bradf.  224. 

So,  the  effect  of  a  final  decree  on  an  account- 
ing is  expressly  limited  by  the  statute.  2  R. 
S.  94,  8  65. 

But  unless  they  are  deprived  of  that  effect 
by  statute,  the  decrees  and  sentences  of  the 
spiritual  courts  are  final  and  conclusive  to  a 
certain  extent,  as  the  judgments  of  the  supe- 
rior courts  of  law  and  equity,  and  have  been 
held  to  be  so  in  the  very  point  involved  in  this 
action. 

Blackburn  v.  Crawfords,  3  Wall.  175,  18  L. 
ed.  186;  Thomas  v.  Keteriehe,  1  Yes.  332; 
Bouohier  v.-  Taylor,  4  Bro.  (P.  C.)  708;  Bam 
V.  Jackson,  1  Phil.  Ch.  582. 

In  Barrs  v.  Jackson,  the  vice  chancellor  had 
denied  to  the  sentence  of  the  ecclesiastical  court 
a  conclusive  effect  (1  Younge  &  C,  C.  0.  585), 
and  supported  his  views  in  an  elaborate  opbi- 
ion.  But  his  decision  was  overrule21  by  the 
chancellor,  on  a  review  of  all  the  authorities. 

In  Blackburn  v.  Crawford,  this  court  held 
that  the  decision  of  the  probate  court  in  Mary- 
land on  a  daim  of  aoministratian  that  the 
claimant  was  illegitimate,  and  a  consequent 
grant  of  administration  for  another  party,  was 
conclusive  as  between  the  same  parties  to  an 
action  of  ejectment  brought  bv  the  party  re- 
jecting the  deeds  for  lands  which  he  claimed 
aa  heir  of  the  intestate. 

In  the  opinion  of  the  court  it  is  said  that 
the  result  of  the  proceeding  in  the  probate 
court  under  the  laws  of  Maryland  to  which  our 
attention  has  been  called,  has  all  the  elements' 
of  res  judicata,  and  it  may  be  argued  that  it 
is  under  some  statutorjr  provision  of  that  state 
that  the  decree  has  this  effect.  But  it  will  be 
seen,  by  examining  the  laws  of  Maryland,  that 
this  result  follows  on  general  principles,  sim- 
ply because  the  probate  court  has  jurisdiction 
of  the  subject-matter,  not  by  reason  of  any 
statute  which  expressly  gives  to  the  dednmi 
of  this  court  that  effect,  because  there  is  none. 

Mr.  Justice  "Dmiwim  delivered  the  opinion  of 
the  court: 

On  the  15th  day  of  November,  1854,  Oeanne 
Du  Lux,  a  woman  of  French  extraction,  died  at 
an  advanced  age  in  the  city  of  New  York,  in- 
tratate,  leaving  a  large  personal  estate  to  be 
administered  and  distributed  according  to  the 
laws  of  the  place  of  her  domicil. 

Within  a  month  of  her  decease,  John  P.  Fer- 
ris applied  to  the  surrogate  of  the  county  of 
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New  York  for  letters  of  administration  on  her 
estate,  claiming  them  on  the  ground  that  he 
was  her  only  child  and,  therefore,  her  sole  heir 
at  law  and  next  of  kin.  This  application  was 
opposed  by  the  public  administrator,  an  officer 
who,  in  the  city  of  New  York,  is  entitled  to 
administer  upon  the  estate  of  deceased  persons 
where  there  are  no  next  of  kin,  and  the  French 
consul  was  allowed  to  contest  for  the  benefit  of 
any  party  in  interest  in  France.  During  the 
pendency  of  these  proceedings,  these  appellants 
appeared  before  the  surrogate  and  asked  to  be 
heard,  alleging  that  they  were  the  next  of  kin, 
and  for  tliat  reason  entitled  to  intervene  in  the 
matter  of  the  administration,  and  to  share  up- 
on the  distribution  of  the  estate.  The  prayer 
of  their  tH*tition  was  granted,  and  after  this 
was  done,  the  Fi*ench  consul  withdrew 
467*]  *from  the  contest.  The  only  ques- 
tion involved  in  the  application  for  ad- 
ministration was  whether  John  P.  Ferris 
was  the  legitimate  child  of  CJeanne  Du 
Lux,  and  all  the  proofs  taken  and  admitted 
related  to  that  issue  alone.  As  Ferri6  was  con- 
ceded to  have  lH?en  l>orn  in  France,  a  commis- 
sion wan  issued  to  take  testimony  in  that  coun- 
try regarding  the  real  relationship  he  bore  to 
the  said  Oeanne  Du  Lux.  This  commission 
was  ex<»cuted  and  returned  to  the  surrogate 
with  n  large  moss  of  oral  evidence  on  the  sub- 
ject, together  with  documents  and  extracts 
from  public  records. 

The  case  canie  to  a  hearing  on*  the  15th  of 
September,  1856.  on  the  proofs  taken  in  France 
and  at  home,  and  the  surrogate  rendered  the 
following  decree:  "In  the  matter  of  the  estate 
of  Geanne  Du  Lux.  deceased.  Upon  taking 
proof  of  all  the  parties  who  have  appeared  in 
this  matter,  and  after  hearing  counsel  in  be- 
half of  John  P.  Ferris,  claiming  to  be  the  son 
of  the  intestate,  and  counsel  in  behalf  of  the 
public  administrator  in  opposition  thereto,  and 
counsel  in  behalf  of  Benoit  Julian  Gaujolle, 
Bert  Barthelemy  Gaujolle,  and  Mauretta  Elie 
and  their  respective  wives,  claiming  as  next  of 
kin  of  said  intestate,  it  is  ordered,  adjudged, 
and  decr<>ed  that  letters  of  administration  upon 
the  estate  of  said  €^nne  Du  Lux  be  granted 
and  issued  to  the  said  John  P.  Ferri(^  as  the 
legitimate  son  and  sole  next  of  kin  of  the  said 
intestate  or,  to  said  Ferri(V  and  such  per- 
sons as  may  be  joined  with  him  under  the 
statute,  by  giving  the  proper  security  required 
by  law." 

An  appeal  was  taken  from  this  decree  to  the 
supreme  court  of  the  state,  by  one  of  these  ap- 
pellants acting  for  his  family,  where  it  was 
affirmed.  While  the  case  was  pending  in  the 
supreme  court  on  application  of  the  appellant 
there,  additional  evidence  was  received,  not 
beard  by  the  surrogate,  tending  to  show  the  il- 
legitinucy  of  Ferric*.  Notwithstanding  this 
additional  evidence,  the  decision  of  the  surro- 
gate was  affirmed,  and  it  was  reaffirmed  on  a 
subsequent  appeal  to  the  court  of  appeals.  It 
was  on  this  final  decision  in  his  favor,  after  a 
protracted  and  expensive  litigation  of  seven 
years,  that  administration  of  his  mother's  es- 
tate was  granted  to  Forri(i.  It  would  seem,  as 
the  proper  result  of  these  proceedings,  that  the 
persons  living  in  France,  who  claimed  to  be  the 
next  of  kin  of  Geanne  Du  Lux,  had  exhausted 
their  legal  rights  in  contesting  the  legitimacy 
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of  Ferris.  But  they  did  not  think  so,  for  in 
a  short  time  after  the  decision  against  them  in 
the  highest  court  of  the  state  of  New  York, 
the^  filed  their  bill  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New 
York,  for  distribution,  seeking  in  this  way  to 
try  over  again  the  same  question  which  had 
been  so  lon^^  the  subject  of  contestation. 

To  this  bill  the  appellees  in  this  court  plead- 
ed in  bar  the  decision  of  the  state  court  on  the 
contest  for  administration,  as  an  adjudication 
lictween  the  same  parties  of  the  verj'  same 
point  in  issue,  by  a  tribunal  having  juris- 
diction of  the  subject-matter.  This  plea  was 
overruled  and  the  cause,  after  answer,  replica- 
tion and  the  taking  of  proof,  was  heard  on  its 
merits,  and  the  legitimacy  of  Ferris  again  es- 
tablished. Appeal  was  taken  to  this  court 
from  this  decision,  and  the  inquiry  arises,  then, 
in  the  first  place,  whether  he  did  so  err  or  not. 

There  must  be  an  end  of  every  controversy, 
and  the  question  raised  by  the  plea  is  whether 
the  litigation  concerning  the  legitimacy  of 
Ferris  in  the  state  tribunals  of  New  York  has 
bi^n  of  such  a  character  that  it  cannot  be  re- 
newed between  the  same  parties  in  tlie  Federal 
courts. 

Chief  Justice  De  Gray,  in  the  Duokest  of 
Kingston's  Case,  2  Sin.  L.  Gas.  648,  has,  in 
a  few  words,  given  a  comprehensive  summary 
of  the  law  on  this  subject:  "From  the  va- 
riety of  cases  in  respect  to  judgments  being 
given  in  evidence."  said  the  Chief  Justice, 
*'these  two  distinctions  seem  to  follow  as  be- 
ing generally  true:  First,  that  the  judgment  of 
a  court  of  concurrent  jurisdiction  directly  upon 
the  point  is,  as  a  plea,  a  bar;  or,  as  evidence, 
conclusive  between  the  same  parties  on  the 
same  matter  directly  in  question  in  another 
court;  second,  that  the  judgment  of  a  court  of 
exclusive  jurisdiction  directly  upon  the  point 
is,  in  like  manner,  conclusive  upon  the  same 
matter  between  the  same  parties,  coming  inci- 
dentally in  question,  in  another  court  for  a 
different  purpose.  But  neither  the  judgment 
of  a  concurrent  or  exclusive  jurisdiction  is 
evidence  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument 
from  the  judgment."  Did  the  fact  of  legiti- 
macy come  before  the  surrogate's  •court,  [•StO 
directly  or  incidentally,  and  was  it  necessary  to 
decide  the  point  before  the  letters  of  administra- 
tion could  issue,  are  the  questions  to  be  con- 
sidered and  determined. 

In  cases  of  intestacy  in  New  York  the  sur- 
rogate has  the  sole  and  exclusive  power  of 
granting  letters  of  administration,  and  is 
obliged  to  grant  them — no  question  being  made 
as  to  personal  competency — to  the  relatives  of 
the  deceased  who  would  be  entitled  to  succeed 
to  his  or  her  personal  estate,  and  if  Ferris  were 
the  only  child  of  the  intestate,  he  had  the  le- 
gal right  to  administer,  because  he  succeeded 
to  the  whole  of  her  estate.  2  R.  S.  N.  Y.  73, 
§S  23,  74,  27,  96,  75,  4,  5.  It  is  true  a  large 
discretion  is  given  to  the  surrogate  to  secure  a 
competent  person,  and  if  relatives  are  disquali- 
fied, for  certain  causes  mentioned  in  the  stat- 
ute, or  are  unwilling  to  accept,  administration 
may  be  granted  to  others,  and,  in  such  a  case, 
the  basis  of  action  concludes  nothing  as  to  the 
right  of  succession.  But  if  there  be  next  of 
kin,  and  no  personal  disqualifications  attach  to 
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them,  the  surrogate  can  exercine  no  discretion 
on  the  subject.  The  inquiry  becomes  then  a 
matter  of  right,  and  is,  by  the  express  lan- 
guage of  the  statute,  to  be  determined  by  the 
right  to  the  succession.    2  R.  S.  74,  |  27. 

in  this  state  of  the  law  on  the  subject  Ferri6 
applied  for  letters  of  administration  on  the 
estate  of  Geanne  Du  Lux,  claiming  to  be  her 
son  and,  therefore,  her  nearest  of  kin.  But 
these  appellants  said,  You  cannot  have  these 
letters,  because  you  are  illegitimate,  and  we,  as 
the  descendants  of  a  deceased  aunt  of  the  in- 
testate, are  her  nearest  relatives  and,  therefore, 
entitled  to  the  succession.  The  purpose  was  to 
get  at  the  estate,  and  so  they  say  in  their  pe- 
tition addressed  to  the  surrogate  for  leave  to 
intervene.  They  allege  themselves  to  be  "the 
nearest  of  kin"*  and  entitled  to  share  upon  the 
distribution  of  the  estate,"  and  ask  to  be  heard 
"and  to  receive  their  distributive  share  of  the 
estate."  Manifestly,  they  sought  the  contest 
because  they  supposed  the  right  to  administer 
involved  the  right  to  the  property.  Their  op- 
position was  not  based  on  the  ground  of  For- 
471*]  ri^'s  personal  unfitness,  •nor  did  they 
wish  to  administer  themselves.  How,  then,  can 
it  be  said  that  the  administration  in  this  case 
was  granted,  without* any  reference  to,  or  consid- 
eration of,  the  question  of  distribution?  In  the 
absence  of  personal  disqualifications,  as  we 
have  seen,  it  is  compulsory  on  the  surrogate  to 
grant  the  letters  to  the  party  to  whom  the  in- 
heritance belongs.  This  is  the  primary  and 
only  object  of  inquiry,  in  order  to  ascertain  to 
whom  the  letters  should  be  issued.  The  ille- 
gitimacy of  Ferris  in  any  other  view  was  an 
immaterial  issue.  It  is  personal  good  conduct, 
and  not  the  status  of  birth,  which  constitutes 
a  man  a  fit  person  to  be  intrusted  with  the 
duties  of  administration.  It  is  idle,  therefore, 
to  suppose  that  this  contest  was  inaugurated 
and  carried  on,  on  any  other  theory  than  that 
the  result  of  it  settled  the  right  to  the  estate. 
Because  an  administrator  can,  under  certain 
circumstances,  be  appointed,  who  is  not  con- 
nected by  kinship  with  the  intestate,  proves 
nothing.  It  is  enough  to  say  there  was  no  oc- 
casion for  the  surrogate  to  do  this,  and  his  ac- 
tion was  not  grounded  on  his  ability  to  do  it  in 
certain  contingencies.  His  power  was  invoked 
under  that  clause  of  the  statute  which  directed 
him  to  issue  letters,  in  case  there  were  relatives, 
to  the  one  to  whom  the  estate  went,  by  the 
law  of  descents.  Ferris  alleged  himself  to  be 
that  person,  because  he  was  the  son  of  the  de- 
ceased. These  appellants  said :  Not  so,  for  you 
are  illegitimate,  and  have  no  inheritable  blood, 
and  we  propose  to  try  that  question,  and  if  it  is 
decided  in  our  favor,  we  get  the  estate,  as  we 
are,  confessedly,  in  that  event  the  nearest  of 
kin.  The  issue  thus  solicited  was  framed;  vo- 
luminous evidence  both  from  abroad  and  at  home 
taken  upon  it ;  able  arguments  heard ;  elaborate 
opinions  g^ven,  and  repeated  decisions  made 
against  the  right  set  up  by  these  appellants, 
and  yet  they  are  not  content.  Beaten  in  the 
state  courts  on  the  vital  question — the  illegiti- 
macy of  Ferris — they  turn  to  this  court  to  try 
over  again  the  very  point  decided  a^inst  them. 
Can  they  do  this  ?  They  say  the  point  was  only 
cognizable  incidentally;  hut  how  can  this  be, 
when  the  surrogn.te  could  not  have  done  the 
thing  he  did  do  without  deciding  it?  It 
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*had  to  be  decided  in  order  to  determine  [*472 
to  whom  the  letters  should  issue,  and  the  deci- 
sion of  it,  of  necessity,  settled  the  distribution 
of  the  estate.  If  this  litigation  can  be  renewed 
in  a  separate  suit  for  distribution  in  another 
court,  then  the  same  persons  can  try  the  same 
question,  in  respect  to  the  same  subject,  in  two 
difierent  suits.  The  question  before  the  surro- 
gate was  the  legitimacy  of  Ferri6,  and  the  sub- 
ject in  regard  to  which  it  was  necessary  to  decide 
it,  was  the.  distribution  of  the  estate.  That  the 
ultimate  right  of  property  was  the  pivotal  point 
of  the  case  appears  by  the  decree  itself,  but  it 
finds  Ferris  to  be  the  legitimate  son  and  sole 
nearest  of  kin  of  the  intestate,  and  by  reason 
of  this  directs  administration  to  be  granted 
to  him.  And  it  goes  further,  for  it  finds,  sub- 
stantially, that  the  contest  was  made  on  the 
question  of  kinship  alone,  and  denies  the  claim 
set  up  b^  these  appellants.  Suppose  the  suit 
for  distribution  had  been  brought  in  the  surro- 
gate's court;  can  there  be  a  doubt  that  the  de- 
cree granting  administration  to  Ferris  would 
be  pleadable  in  bar  to  it?  If  such  be  its  effect 
in  that  court,  can  or  ought  it  to  have  a  different 
effect  in  another  court  of  concurrent  jurisdic- 
tion? If  so,  then  instead  of  there  being  uni- 
formity in  the  exercise  of  concurrent  juris- 
diction, there  would  be  conflicting  determina- 
tions, and  the  evils  resulting  from  such  a 
course  of  procedure  can  be  easily  foreseen. 
Neither  the  policy  of  the  law  nor  the  interests 
of  society  require  this  to  be  done. 

We  have  thus  far  considered  the  question  on 
principle,  but  we  are  also  sustained  by  au- 
thority. 

In  the  ecclesiastical  courts  in  England,  in 
cases  of  intestacy,  the  right  of  adniinistrntion 
follows  the  right  to  the  property  (1  Williams 
on  Exrs.  394),  as  it  does  m  New  York  and  else- 
where in  this  count rj'. 

The  effect  of  the  sentence  of  the  ecclesiastical 
court,  in  granting  administration,  was  con- 
sidered by  Lord  Hardwicke,  in  Thomas  v.  Ket- 
icriche,  1  Ves.  .333,  on  a  bill  filed  for  distri- 
bution of  an  intestate's  goods,  and  he  held  him- 
self concluded  by  it.  •There  had  been  a  [♦473 
contest  in  the  ecclesiastical  court  for  administra- 
tion between  the  same  parties  on  the  point  which 
was  the  nearest  of  kin.  The  court  decided 
they  were  in  equal  degree,  and  granted  admin- 
istration to  Ketteriche,  because  Thomas  was  a 
minor.  Thomas,  believincr  the  ecclesiastieal 
court  had  not  computed  the  degrees  correctly, 
and  that  he  was  nearer  in  relationship  to  the 
intestate,  filed  his  bill  for  distribution  in  the 
High  Court  of  Chancery  for  the  purpose  of  get- 
tinfif  another  computation,  hut  tne  Txird  Chnn- 
cellor  refused  to  go  behind  the  sentence  of  the 
ecclesiastical  court.  "That  court,"  he  said,  "is 
bound  to  grant  administration  to  the  next  of 
kin;  and,  if  I  should  determine  these  parties 
not  to  be  equal,  but  the  plaintiff  nearer,  it  is 
directly  contrary  to  the  foundation  of  this 
sentence,-  which  would  make  it  erroneous  and 
to  be  reversed,  the  consequence  of  which  would 
be  that,  by  choosing  to  come  here  for  a  dis- 
tribution, you  would  change  the  rule  relating 
thereto,  for  the  suit  might  have  been  in  the 
ecclesiastical  court  for  a  distribution  as  well 
as  here,  and  that  court  could  not  have  contra- 
dicted the  sentence  by  which  administration 
was  granted."    This  decision  was  in  1749. 

511 


SUPBEME  COITBT  OV  THE  UNITED  STATES. 


Deo.  Teeit, 


In  Bouohier  ▼.  Taylor,  4  Bro.  P.  C.  708,  the 
lame  point  was  raised  and  decided  the  same 
way  by  the  House  of  Lords  in  1776.  Notwith- 
Btandinf  these  decisions  the  question  was  again 
the  subject  for  discussion,  in  a  suit  for  distribu- 
tion, before  Vice  Chancellor  Bruce  in  Barrs  ▼. 
Jackson,  1  You.  &  C.  Ch.  585,  as  late  as  1842, 
and  he  denied  to  the  sentence  of  an  ecclesiastic- 
al court,  in  a  suit  for  administration,  the  ef- 
fect which  was  given  to  it  in  the  other  cases. 
But,  on  appeal  to  the  House  of  Lords,  this  de- 
eree  was  reversed,  and  Lord  Chancellor  Lvnd- 
hurst,  on  a  review  of  all  t^e  authorities,  held 
that  the  question  was  no  longer  an  open  one. 
1  Phil.  582.  It  is  to  be  observed,  in  r-^'rard  to 
the  opinion  of  the  learned  chancellor,  that,  al- 
^ougn  he  declined  to  enter  into  any  of  the 
474*]  general  arguments  in  the  case,  on  *the 
ground  that  he  was  bound  by  the  decision  of  the 
House  of  Lords  in  B(mchier  v.  Taylor,  supra,  yet 
he  concedes  that  if  the  suit  for  distribution  had 
been  instituted  in  the  ecclesiastical  court,  the 
■entence  in  the  suit  for  administration  would 
have  been  conclusive  upon  it,  and,  if  it  were 
conclusive  there,  that  ought  to  be  conclusive  in 
the  court  of  chancery. 

It  may,  therefore,  as  the  result  of  these  au- 
thorities, be  safelv  assumed  to  be  the  estab- 
lished  law  in  England,  that  if  the  sentence  of 
an  ecclesiastical  court,  in  a  suit  for  administra- 
tion, turns  upon  the  question  of  which  of  the 
parUes  is  next  of  kin  to  the  intestate,  it  is 
conclusive  upon  that  question  in  a  subsequent 
suit  in  the  court  of  chancery  between  the  same 
parties  for  distribution. 

We  are  not  aware  of  any  decisions  directly 
vpon  this  subject  in  any  of  the  state  courts  of 
this  country.  This,  doubtless,  results  from  the 
fact  that,  with  us,  estates  are  settled  and  dis- 
tributed in  the  same  court  that  grants  the  let- 
ters of  administration.  It  seldom  occurs  here 
that  separate  suits  for  distribution  are  insti- 
tuted at  all,  and  very  rarely,  anywhere  else 
than  in  the  courts  of  probate.  The  recent  case 
in  this  court,  of  Blackburn  ▼.  Orawforda,  3 
Wall.  175,  18  L.  ed.  186,  is,  in  scnne  of  its  fea- 
tores,  unlike  this,  but  the  principle  of  that  case 
would  seem  to  create  an  estoppel  in  this. 

On  principle  and  authority,  therefore,  the 
fndgment  in  the  suit  for  administration  in 
New  York  was  pleadable  in  bar  to  this  suit, 
and  on  that  ground  alone  the  bill  should  have 
been  dismiss^. 

The  decree  i$  affirmed, 

Mr.  Chief  Justice  Cfhrna^f  having  been  of 
counsel  for  the  appellee  Ferris  did  not  ait  in 
this  case. 


HOSEA  STOUT,  Plff,  in  Brr,^ 

V, 

THE  PEOPLE  OF  THE  U.  8.  IN  THE  TER- 
RITORY OF  UTAH. 

Court   equally  divided  in  a  criminal  oaae — 
habeae  oorpue,  piriadietion  under. 

Where  tbe  Jndses  of  this  court  are  equally  dl- 
Tlded,  four  of  them  being  of  the  opinion  that  on 
habeas  corpus.  If  the  commitment  be  on  an  Indict- 
ment regular  in  form  and  for  a  crime  of  which  the 
court  below  has  Jurisdiction,  the  Judge  cannot  dls- 
diarge  for  matters  behind  the  indictment,  such  as 
Irregnlarltles  In  the  summons  of  the  grand  jury, 
etc..  and  four  being  of  a  different  opinion,  thinking 


the  summons  void,  the  judgment  Is  necessarily  af- 
firmed. 

[No.  478.] 

Argued  Deo.  15,  1871,  and  Jan,  17,  1872.    De- 
cided Feb,  5. 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory -)f  Utah. 

The  plaintiff  in  error  was  indicted  for  mur- 
der in  the  third  judicial  district  court  for 
the  temtoTy  of  Utah,  at  the  September  tenii» 
1871,  of  iKiiich  court  the  Hon.  James  B.  Mc- 
Kean,  chief  justice  of  the  supreme  court  of 
Utah,  is  judee,  assigned  to  that  district  in  ac- 
cordance with  the  organic  law  of  tbe  territory. 
Having  been  arrested  on  this  indictment  and 
being  in  the  custody  of  the  United  States  mar- 
shal, the  plaintiff  in  error  applied  to  Chief  Jus- 
tice McKean,  Oct.  30,  for  a  writ  of  habeas  cor- 
pus, upon  the  ground  that  he  could  '*only  be 
indicted  for  the  crime  aforesaid  by  a  grand 
jury,  duly  selected,  drawn,  summoned  and  im- 
paneled according  to  the  laws  of  the  territory 
of  Utah;  that  the  said  grand  jury,  by  whom 
said  pretended  indictment  was  found,  was  not 
drawn  according  to  said  law,  but  an  open  venire 
was  issued  by  order  of  Hon.  James  B.  McKean, 
judge  of  the  third  judicial  district  court  of 
Utah  territory,"  which  was  delivered  to  the 
United  States  marshal  for  the  territory,  who 
selected  and  summoned  the  persons  composing 
the  grand  Jury  which  returned  the  indictment, 
and  who  'Vere  selected,  chosen,  designated, 
and  called  by  said  marshal  of  the  United  States 
for  Utah  territory,  promiscuously,  and  not  by 
drawing  or  ballot  as  prescribed  by  the  laws  of 
said  territory,  and  in  contravention  of  eaeh 
and  every  section  of  the  laws  of  said  territory, 
prescribing  the  manner  of  drawing,  seTecting, 
and  obtaininff  jurors  to  serve  in  the  district 
courts  of  said  territory.  Said  jurors  were  not 
"selected,  summoned,  or  called  in  accordance 
with  the  provisions  of  any  act  of  Congress,  nor 
in  accordance  with  the  practice  or  rules  of  any 
court  of  the  United  States,  nor  in  accordance 
with  any  rule  of  this  coiurt."  Nov.  2  CSief 
Justice  McKean  refused  the  writ,  and  in  so 
doing,  in  accordance  with  the  territorial  law, 
made  the  following  decision: 

"The  territorial  legislation  touching  grand 
jurors  in  Federal  courts  being  inapplicable 
thereto,  and  inconsistent  with  Federal  legisla- 
tion and  practice,  and  the  grand  jury  mentioned 
in  the  foregoing  application  for  a  writ  of 
habeas  corpus  having  been  selected,  summoned 
and  impaneled  in  acoordanoa  with  the  last- 
named  legislation  and  practice,  the  said  appli- 
cation is  denied." 

The  relator  thereupon  brought  this  writ  of 
error. 

Meeare.  O.  J.  HUlyer  and  Thoe.  FiicK,  for 
plaintiff  in  error: 

An  indictment  found  by  an  illegally  consti- 
tuted jury  is  not  merely  irregular,  but  void. 

6  McLean,  609;  Doyle  ▼.  State,  17  Ohio,  222. 

Upon  habeas  corpus,  the  legality  of  the  con- 
stitution of  the  court,  whose  power  is  ques- 
tioned, may  be  inquired  into,  and  if  found  il- 
legal the  process  is  void. 

Brooke  v.  Adams,  11  Pick.  441. 

The  regularity  of  the  warrant  and  the  juris- 
diction of  the  court  over  the  subject-matter  are 
never  conclusive:  but  on  habeas  corpti^*  the  le- 
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ffftlity  of  the  steps  taken  by  the  court  to  acquire 
lurisdietion  of  the  person  and  the  process  may 
be  inquired  into  and  the  invalidty  of  the 
warrant  thereby  established. 

Ex  parte  Bollman,  4  Cranch,  75;  NeUon  t. 
Cutter,  3  McLean,  326;  Ex  parte  Beatty,  12 
Wend.  229;  U,  8.  ▼.  Bamilton,  3  Dall.  17;  State 
T.  Stalnaker,  2  Brey.  44;  Slacum  t.  Simme^  5 
Cranch,  303;  Reynolde  r,  Orvie,  7  Cow.  260; 
Hurd,  Uab.  Corp.  350. 

But  where  the  court  or  judge  to  whom  the 
application  is  made,  sustains  such  relation  to 
the  tribunal  whose  process  is  in  question  that 
it  has,  in  the  ordinary  course  of  justice,  a  re- 
vision of  its  decision  in  the  particular  case,  a 
much  larger  discretion  may  be  exercised  on 
habeas  corpus,  and  the  prisoner  may  be  dis- 
charged from  process  which  is  only  voidable, 
and  not  void. 

Hurd,  Hab.  Corp.,  351,  and  cases  there  cited. 

In  the  case  at  bar,  the  jud^  to  whom  the 
application  was  made  stands  in  this  position. 
It  was,  therefore,  his  duty  to  have- entertained 
the   application,   even    if    the    affidavit    had 

the  proceedmgs. 

Meeire.  Qto.  H.  WiUiam^,  Attp.  Oen.,  Ch.  H. 
Hill,  Aset.  Atty.  Qen.,  and  B.  H.  Brlstow, 
Solicitor  Gen.,  for  defendant  in  error: 

It  is  contended  that  the  question  of  whether 
the  grand  jury  which  indicted  the  plaintiff  in 
error  was  le^ly  summoned  or  no<^  could  not 
be  inquired  mto  on  habeas  corpus.  There  is 
nothing  on  the  face  of  the  indictment  to  show 
that  the  grand  jury  was  not  legally  summoned. 
The  regiuar  mode  of  contesting  the  question, 
whether  the  indictment  was  returned  by  a  law- 
ful grand  jury,  would  seem  to  be  by  plea  in 
abatement. 

1  Bish.  Crim.  Proc.  |  740. 

A  question  of  this  kind  cannot  be  raised  col- 
laterally on  a  habeas  corpus  for  the  discharge 
of  the  prisoner.  Where  a  prisoner  is  detained 
under  process,  lawful  on  its  face,  issued  by  a 
court  of  competent  jurisdiction,  any  latent  de- 
fect or  error  in  the  proceedings  must  be  cor- 
rected by  writ  of  error  or  certiorari  and  not  by 
habeas  corpus.  The  proceedings  in  such  case 
are  not  void  but  voidable  and,  of  course,  must 
stand  until  reversed  or  annulled  in  the  proper 
course  of  proceedings  in  a  court  having  author- 
ity to  revise  and  annul  it. 

Wilmot's  Opinions,  106;  Hurd,  Hab.  Corp. 
331,  and  cases  cited;  Ex  parte  Lees,  E.  B.  A  E. 
828;  Herrick  v.  Smith,  1  Gray,  49. 

Mr.  Chief  Justice  Oliase  delivered  the  opin- 
ion of  the  court: 

Four  of  the  judges  are  of  opinion  that  on 
habeas  corpus,  if  the  commitment  be  shown  to 
be  on  an  indictment  regular  in  form  and  for  a 
crime  of  which  the  court  has  jurisdiction,  the 
judffe  cannot  dischar^  for  matters  behind  the 
indictment,  such  as  irregularities  in  the  sum- 
mons of  grand  juries,  etc.,  and,  therefore,  that 
the  judgment  ought  to  be  affirmed. 

The  other  judges  are  of  a  different  opinion, 
thinking  the  summons  in  this  case  wholly  void, 
and  the  court  being  equally  divided  on  this 
point,  the  judgment  must,  necessarily,  be  af- 
firmed. 
13  VfJkiL. 


MARY  G.  CURTIS,  Plff.  in  Brr^ 

JONATHAN  WHITNEY  et  oL 

(See  S.  C.  18  Wall.  68-T2.) 

Wisconsin,  statute,  when  does  not  impair  obU- 
gation  of  contract. 

Tbe  Wisconsin  sUtnte  of  April  10,  186T,  that  the 
holder  of  a  certificate  of  tax  sale  shoald  give  no- 
tice to  whoever  ml^ht  be  foand  In  possession  of 
the  land  before  taking  a  deed,  does  not  impair  the 
obligation  of  the  contract  made  at  the  sale. 

[Ng.  28.] 
Argued  Dec  1$,  1871.    Decided  Jan.  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

This  action  was  brought  by  the  plaintiff  in 
error  in  the  circuit  court  of  Brown  Co.,  Wis., 
to  quiet  her  title  to  a  certain  tract  of  land. 

Wis.  Gen.  Laws,  1859,  ch.  2. 

Judgment  was  rendered  for  the  defendants, 
and  on  appeal  this  judgment  was  affirmed  by 
the  supreme  court  of  the  state.  The  plaintiff 
brought  the  case  to  this  court. 

The  case  is  stated  by  the  court. 

Mr,  E.  H.  Ellis,  for  plaintiff  in  error,  dted 
Bronson  v.  Kineie,  1  How.  311;  ifoCrodben  v. 
Uaytoard,  2  How.  608;  Howard  v.  Bugbee^  24 
How.  461,  16  L.  ed.  753;  Qreen  v.  BiddXe,  8 
Wheat.  1;  Robinson  t.  Howe,  13  Wis.  341; 
Lain  v.  Shepardson,  18  Wis.  59. 

Mr.  T.  O.  Howe,  for  defendants  in  error: 

The  defendants  insist  that  the  plaintiff's  deed 
was  invalid,  because  they  were  in  possession 
of  the  premises  for  more  than  thirty  days 
during  the  six  months  preceding  the  expiration 
of  the  time  of  redemption,  and  yet  no  notice 
was  served  upon  them  that  the  deed  was  to  be 
applied  for.  Laws  of  Wis.  Sess.  of  1867,  ch. 
113,  I  1. 

The  answer  to  this  objection  is  that  the  act 
of  1867  is  unconstitutional,  as  it  impairs  the 
obligation  of  a  contract  We  reply  thai  the 
act  does  not  impair  the  obligation  of  any  con- 
tract. 

State  V.  Hundhausen,  24  Wis.  196;  Curtis  v. 
Morrow,  24  Wis.  664;  B.  Co.  t.  Nesbit,  10 
How.  395. 

Mr.  Justice  MUlev  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  tbe  supreme  court 
of  Wisconsin. 

The  plaintiff  in  error,  who  was  plaintiff  be- 
low, brought  suit  under  the  statute  of  WisooB« 
sin,  to  have  her  title  to  the  land  in  controversy, 
which  she  claimed  under  a  deed  made  on  a  sale 
for  taxes,  established  and  quieted  as  against 
the  defendants. 

*The  sale  for  taxes  took  place  on  the  llth  [*69 
day  of  May,  1865,  and  she  received  a  certificate 
stating  the  sale,  and  that  unless  the  land  was 
redeemed  witliin  three  years  b^  payment  of 
the  amount  bid,  with  interest  and  penalties,  she 
would  be  entitled  to  a  deed  for  the  land;  and 
accordingly,  on  the  12th  day  of  May,  1868,  she 

Note. — CotiMtitutionnlity  of  em  pott  facto  low^^ 
see  note  to  Calder  v.  Bull,  1  L.  ed.  U.  8.  648 ;  and 
note  to  Starges  v.  Crown Inshield,  4  L.  ed.  U.  8.  626. 

What  laica  are  void  as  impairing  the  obligation 
of  contracts — see  note  to  Fletcher  v.  Peckt  8  L.  ed. 

U.  8.  162.  
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received  the  deed  which  she  seeks  to  establish 
as  the  title  to  the  land. 

But  the  legislature  of  Wisconsi^i,  on  the  10th 
of  April,  18G7,  enacted  that  in  all  such  cases 
where  lands  have  been,  or  should  thereafter  be, 
sold  for  taxes  and  any  person  should  have  been 
in  the  actual  occupancy  or  possession  of  such 
land  for  thirty  days  or  more,  within  six  months 
preceding  the  time  when  the  deed  shall  be  ap- 
))lied  for,  the  deed  shall  not  be  issued  unless  a 
written  notice  shall  have  been  served  on  the 
owner  or  occupant  by  the  holder  of  the  tax  cer- 
tificate, at  least  three  months  prior  thereto. 
This  notice  must  set  forth  a  copy  of  the  certifi- 
cate, and  state  who  is  the  holder,  and  the  time 
when  the  deed  will  be  applied  for. 

In  the  case  before  us  there  was  such  occu- 
pancy, and  no  notice  was  served ;  and  the  court 
held  the  tax  deed  void  for  want  of  it,  overrul- 
ing the  objection  of  plaintiff  that  the  statute 
requiring  notice  was  void  as  applied  to  her 
case,  because  it  impaired  the  obh^tion  of  her 
contract,  evidenced  by  the  certificate  of  sale. 

Did  the  statutory  requirement  that  the  hold- 
er of  such  certificate  should  give  notice  to  who- 
ever might  be  found  in  possession  of  the  land 
before  taking  a  deed,  impair  the  obligation  of 
the  contract  made  at  the  tax  sale? 

It  must  be  conceded  by  all  who  are  familiar 
with  the  vast  disproportion  between  the  value 
of  the  land  and  the  sum  for  which  it  is  usually 
bid  off  at  such  sales,  and  the  frequency  with 
which  the  whole  proceeding  is  conducted,  to  the 
making  of  the  conveyance  intended  to  pass  the 
title,  without  any  knowledge  on  the  part  of  the 
real  owner,  that  the  requirement  is  an  emi- 
nently just  and  proper  one.  Nor  is  it  one  dif- 
ficult to  comply  with,  as  it  is  only  made  nec- 
essary where  some  one  is  found  on  the  land,  on 
whom  the  notice  can  be  served,  and  the  cost  of 
serving  the  notice  must  be  paid  by  any  party 
offering  to  redeem. 

That  a  statute  is  not  void  because  it  is  retro- 
spective has  been  repeatedly  held  by  this  court, 
and  the  feature  of  the  act  of  1867,  which  makes 
it  applicable  to  certificates  already  issued  for 
tax  sales,  does  not  of  itself  conflict  with  the 
Constitution  of  the  United  States.  Nor  does 
every  statute  which  affects  the  value  of  a  con- 
tract impair  its  obligation.  It  is  one  of  the 
contingencies  to  which  parties  look  now  in  mak- 
ing a  large  class  of  contracts,  that  they  may  be 
71*]  affected  in  *many  ways  by  state  and  na- 
tional legislation.  For  such  legislation  demanded 
by  the  public  good,  however  it  may  retroaot  on 
cmtracts  previously  made  and  enhance  the  cost 
and  difficulty  of  performance,  or  diminish  the 
value  of  such  performance  to  the  other  party, 
there  is  no  restraint  in  the  Federal  Constitu- 
tion, so  long  as  the  obligation  of  performance 
remains  in  full  force. 

In  the  case  before  us  the  right  of  plaintiff  to 
receive  her  deed  is  not  taken  away  nor  the  time 
when  she  would  be  entitled  to  it  postponed. 

While  she  had  a  right  to  receive  either  her 
money  or  her  deed  at  the  end  of  three  years, 
the  owner  of  the  land  had  a  ripht  to  pav  the 
money  and  thus  fwevent  a  conveyance.  These 
were  the  coincident  rights  of  the  parties  grow- 
ing out  of  the  contract  by  which  the  land  was 
sold  for  taxes. 

The  legislature,  by  way  of  giving  efficacy  to 


the  right  of  redemption,  passed  a  law  which 
was  just,  easy  to  be  complied  with,  and  neces- 
sary to  secure  in  many  cases  the  exercise  of 
this  right.  Can  this  be  said  to  impair  the  obli- 
gation of  plaintiff's  contract,  bcMsause  it  re- 
quired her  to  give  such  notice  as  would  enable 
the  other  party  to  exercise  his  rights  under 
the  contract? 

How  does  such  a  requirement  lessen  the  bind- 
ing efl^cacy  of  plaintiff's  contract?  The  right 
to  the  money  or  the  land  remains,  and  can  be 
enforced  whenever  the  party  gives  the  requisite 
legal  notice.  The  authority  of  the  legislature 
to  frame  rules  by  which  the  right  of  redemp- 
tion may  be  rendered  effectual  cannot  be  ques- 
tioned, and  among  the  most  appropriate  and 
least  burdensome  of  these  is  the  notice  required 
by  statute. 

In  the  case  of  Jackson  v.  Lamphire,  3  Pet. 
290,  this  court  said;  "It  is  within  the  undis- 
puted province  of  state  legislatures  to  pass  re- 
cording acts  by  which  the  elder  grantee  shall  be 
postponed  to  a  younger  if  the  prior  deed  is  not 
recorded  within  the  Hmited  time,  and  the  power 
is  the  same,  whether  the  deed  is  dated  before 
or  after  the  recording  act.  Though  the 
♦effect  of  such  a  law  is  to  render  the  prior  [^7Z 
deed  fraudulent  and  void  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obliga- 
tion of  contracts.  Such,  too,  is  the  power  to  pass 
acts  of  limitations,  and  their  effect.  Reason  and 
sound  policy  have  led  to  the  general  ado^Uon  oi 
laws  of  both  descriptions  and  their  validity  can- 
not be  questioned"  .  .  .  *'Cases  may  occur,"  says 
the  court,  "where  the  provisions  of  a  law  on 
those  subjects  mav  be  so  unreasonable  as  to 
amount  to  a  denial  of  a  right,  and  call  for  the 
intervention  of  the  court ;  but  the  present  is  not 
one  of  them." 

8o  tee  think  of  the  case  now  under  oonsidero' 
tion,  and  we  therefore  a/firm  the  judgment  of 
the  state  court. 


THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  WEST  TENNESSEE, 
Plffs,  in  Err,, 

V, 

THE  CITIZENS'  BANK  OF  LOUISIANA. 

(See  8.  C.  18  Wall.  482,  488.) 

Action  for  Confederate  notes ,  jurisdiction  over. 

This  court  cannot  take  Jurisdiction  of  a  writ  of 
error  to  a  state  court  In  an  action  for  the  amount 
of  a  deposit  In  Confederate  Treasury  notes,  the 
Judgment  of  the  state  court  being  against  the  right 
to  recover. 

[No.  190.] 

Argued  Jan,  12,  1872.    Decided  Jan.  22,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 

Messrs.  Louis  and  Edward  Janla  for  de- 
fendant in  error. 

Mr.  Tliomma  J.  Dvraat,  for  plaintiffs  in 
error : 

The  relation  of  debtor  and  creditor,  not  of 
bailor  and  bailee,  existed  between  the  plaintiff 
and  defendant  by  a  transaction  in  money,  in 
its  character  as  such;   the  obligation  of    the 

Note. — What  adjudication  of  state  courti  can  be 
brought  up  for  review — see  note,  62  L.  R.  A.  513. 
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debtor  was  to  pay  money.  If  the  obligation  be 
modified  or  destroyed,  the  obligation  of  the 
contract  is  violated. 

Story,  Com.  Const.  19  1372,  1370;  Hturgea 
y.  Crotcninahield,  4  Wheat.  197 ;  Marsh  v.  Bur- 
roughs, Am.  Law.  Reg.  for  Nov.  1871,  p.  725, 
foot. 

The  obligation  of  the  contract  between  the 
plaintiff  and  defendant  was  destroyed  by  article 
127  of  the  Constitution  of  Louisiana,  adopted 
in  1868,  which  declares  that  **all  agreements, 
the  consideration  of  which  was  Confederate 
money,  notes  or  bonds,  are  null  and  %'oid,  and 
shall  not  be  enforced  by  the  courts  of  this 
sUte." 

This  is  the  article  relied  upon  by  the  su- 
preme court  of  Louisiana  in  this  case. 

It  is  urged  by  the  defendant  in  error,  that 
the  supreme  court  of  Louisiana  refers  to  the 
Constitution  of  1868,  only  in  a  narrative  form, 
but  does  not  thereon  decide  the  cause,  but  de- 
cides it  on  its  own  established  jurisprudence. 

Jurisprudence  ought  not  to  violate  the  obli- 
l^ation  of  contracts;  and  the  positicm  assumed 
IS  unsound. 

The  court  of  Louisiana,  in  view  of  article 
127  of  the  Constitution,  could  not  decide  in  any 
other  way.  So  long  as  the  question  was  one 
resting  in  the  view  taken  by  the  supreme  court 
of  Louisiana,  of  the  common  law  of  the  state, 
or  of  what  was  the  public  policy,  the  decision 
might  have  annulled  or  sustained  the  contract, 
an  the  judges  were  inclined.  But  so  soon  an 
the  Constitution  of  the  state  said  sudi  con- 
tracts shall  not  be  enforced,  then  the  judges 
could  no  longer  enforce  the  coiitract,  even  if 
they  were  of  opinion  that  they  were  not  con- 
trary to  public  policy.  The  judgment,  then, 
rests  on  tne  Constitution  alone. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  case  was  brought  into  this  court  by  a 
writ  of  error  to  the  supreme  court  of  the  state 
of  Louisiana,  issued  under  the  25th  section  of 
the  judiciary  act  of  1789. 

The  matter  now  before  us  is  a  motion  to  dis- 
miss the  writ  for  want  of  jurisdiction. 

The  plaintiff  in  error  brought  suit  a^inst 
the  defendant  in  error,  in  the  fifth  district 
court  of  New  Orleans,  to  recover  the  sum  of 
$93,380.97,  for  moneys  deposited  by  the  plain- 
tiff with  the  defendant,  and  moneys  colit^ctod 
by  the  latter  for  the  former.  All  the  so-called 
433^]  moneys  received  by  'the  defendant  were 
the  notes  of  the  I'ebel  government.  The  district 
court,  on  the  27tli  of  March,  1867,  giive  judg- 
ment for  the  plaintiff.  The  case  was  thereupon 
taken  by  appeal  to  the  supreme  court  of  the 
Mtate.  That  court,  on  the  14th  of  December, 
1869.  reversed  tlie  judgment  of  the  court  be- 
low and  dismissed  the  case.  In  the  opinion 
delivered  it  was  said:  "Under  the  Constitu- 
tion of  1868  the  courts  of  this  state  cannot  en- 
tertain an  action  based  upon  transactions  in 
Confederate  Treasury  not4»s.  We  think  the 
evidence  discloses  that  this  case  is  founded 
upon  dealings  in  unlawful  currency,  and  the 
court  has  often  refused  to  lend  its  aid  to  trans- 
actions reprobated  by  law."  The  Constitution 
of  1868  was  not  in  existence  when  the  case  was 
derided  by  the  district  court. 

The  supreme  court  founded  its  judgment 
13  Wall. 


alike  upon  the  constitutional  provision  and 
prior  adjudications.  Those  adjudications  are 
numerous  and  conclusive  upon  the  subject. 
Hunley  v.  Scott,  19  La.  Ann.  161 :  King  v.  Hw- 
ion,  19  La.  Ann.  288;  McCracken  y.  Poole,  19 
La.  Ann.  359;  y  or  ton  v.  DiHcaon,  19  La.  Ann. 
464.  The  Constitution  only  declared  a  setth»d 
pre-existing  rule  of  jurisprudence  in  that  state. 
The  result  in  this  case  would  have  been  neces- 
sarily the  same  if  the  Constitution  had  not  con- 
tained the  provision  in  qucsti<m.  This  brings 
the  case  within  the  authority  of  Bethell  y,  De- 
mnrpt,  10  Wall.  .i37,*  19  L.  ed.  1007.  Upon 
such  a  state  of  facts  this  court  cannot  take  ja- 
risdiction  under  the  section  of  the  judiciary 
act  upon  which  the  writ  of  error  is  founded. 

The  motion  must,  therefore,  be  sustained,  and 
the  case  dismissed. 


WILLIAM  TUCKER,  Plff,  in  Err., 

V. 

NATHAN  W.  SPALDINO. 

(See  8.  C.  13  Wall.  458-456.) 

Infringement  of  patent,  a  question  for  a  jury 
— atUiptation  of  instrument  to  a  new  use,  not 
patentable, 

1.  In  a  suit  at  law  for  an  Infringement  of  a  pat- 
ent the  diversity  or  identity  Id  principle  of  two  me- 
chanical instrumenu  must  be  submitted  to  the 
Jury,  if  there  is  no  such  resemblance  as  raises  the 
question  at  all. 

2.  The  adaption  of  a  mechanical  instrument  to  a 
new  use  is  not  a  new  Invention  and  Is  not  patent- 
able. • 

3.  This  court  has  no  more  right  than  the  court 
below,  to  decide  that  the  one  patent  did  or  did  not 
cover  the  invention  of  the  other. 

[Na  78.] 

Argued  Nov.  20,  1871.    Decided  Jan.  22,  1872. 

I  N  ERROR  to  the  Circuit  Court  of  the  United 
1    States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Messrs,  Geo.  Oifford  and  W.  O.  Witter, 
for  plaintifT  in  error: 

The  Newton  patent  was  earlier  in  date  than 
either  Spalding  s  patent  or  the  time  of  his  al- 
leged invention,  and  was  proper  evidence  to 
prove  want  of  novelty. 

It  was  proper  evidence  to  go  to  the  jury  and 
to  be  made  the  subject  of  testimony  as  to  its 
contents  and  their  relation  to  the  plaintiff's  al- 
leged invention. 

Determining  the  similarity  or  dissimilarity 
in  the  cdntents  of  two  patents,  belongs  to  the 
province  of  evidence,  and  not  to  that  of  con- 
:struction,  and  is  for  the  jury,  and  not  for  tho 
court. 

Bischoff  y,  Wethered,  9  Wall.  812,  19  L.  ed. 
829. 

The  name  applied  to  a  thing  described  in  a 
patent  does  not  determine  its  character  nor  af- 
fect its  relation  to  some  other  patented  thing. 

Bridge  Proprs,  v.  Hoboken  Co,  1  Wall.  116, 
17  L.  ed.  571. 

It  is  immaterial  what  name  is  given  to  the 
machine  or  thing  described  in  the  Newton  pat- 
ent. The  court  below  seems  to  have  excluded 
this  patent,  for  the  reason  of  the  thing  patented 
not  being  called  a  saw,  and  boon  use  it  is  stated 

NoTK. — Patentf;  neir  application  of  oM  devices 
—see  notes,  88  L.  ed.  U.  &  188;  40  L.  ed.  r.  8. 
1025. 
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in  the  patent  aa  being  used  for  cutting  tongues, 
grooves,  mortises,  etc. 

The  Newton  patent  calls  the  invention  a  new 
and  usefid  method  of  securing  cutters  to  rotary 
discs  or  plates,  and  states  ito  object  to  be  for 
cutting  tongues  and  grooves,  mortises,  etc 

Cutting  grooves  or  mortises  or  tongues,  by 
the  Newton  rotary  disc,  is  merely  sawing  them. 
The  teeth  of  all  rotary  saws  have  a  cutting 
edge,  and  these  teeth,  in  sawing,  cut.  The 
cutting  constitutes  the  sawing. 

A  new  use  of  an  old  machine  is  not  patent- 
able. 

Curt.  Pat.  S9  60-56,  inclusive,  and  cases 
there  cited;  Law,  Dig.  254,  $9  6-8;  Ames  v. 
Boward,  1  Sunm.  487;  Bean  v.  8maUux>od,  2 
Story,  411;  Boiohkiss  v.  Oreentoood,  4  McLean, 
461. 

Meun.  M,  A,  Wheaion  and  J.  J.  Coombs, 
for  defendant  in  error: 

The  6th  exception  is  based  solely  upon  the 
ruling  of  the  court  in  refusing  to  admit  in  evi- 
dence a  patent  granted  to  Jonah  Newton  in 
1855  for  an  improvement,  not  in  saws,  but  in  a 
grooving  and  mortising  machine. 

In  this  machine  there  is  neither  a  saw  nor  a 
saw-tooth  nor  any  socket  for  a  saw-tooth.  There 
Is  in  it  a  rotary  disc  or  hub  with  four  projec- 
tions, one  half  an  inch  thick,  to  which  cutters 
are  bolted. 

The  disc  is  nearly  half  an  inch  thidc  and 
about  four  inches  in  diameter,  the  thickness  be- 
ing over  one  tenth  of  the  diameter.  The 
strength  of  the  metal  precludes  any  idea  of  its 
ever  breaking.  Besides,  as  is  stated  by  Emer- 
son, the  defendant's  witness,  ''The  tendency 
and  effect  of  the  insertion  of  the  Spalding  tooth 
are  to  strain  the  saw-plate,  while  there  is  no 
sudi  tendency  in  the  Newton  tooth.** 

It  was  this  tendency  to  "strain  the  saw- 

8 late"  and  nothing  else  which  Spalding's  inven- 
ion  overcame.  As  there  was  no  such  tendency 
in  the  Newton  machine,  there  could  have  been 
no  application  of  Spalding's  invention,  and  the 
patent  was  properly  ruled  out. 

Doubtless  there  are  cases  where  the  descrip- 
tion of  the  inventions  natented,  upon  which 
the  trial  is  being -had,  ana  that  which  is  offered 
as  an  anticipation  to  show  a  prior  use,  may  be 
BO  nearly  alike  that  the  court  would  submit  the 

2uestion  of  identity  to  the  jury  when  the  court 
I  doubtful  whether  the  two  are  identical  or 
not.  But  when  the  differences  are  so  great  that 
tiiere  is  no  room  to  believe  there  is  any  point 
of  identity  between  them,  the  court  shomd  rule 
out  the  machine  or  description  offered  to  show 
priority,  as  irrelevant. 

Models  were  offered  with  the  Newton  patent. 
Hie  court,  therefore,  did  not  need  the  (pinion 
of  experts  to  learn  whether  the  Newton  mor- 
tising machine  tended  to  show  want  of  novelty 
in  Spalding's  patent  or  not.  As  to  what  the 
evidence  tends  to  prove,  it  is  a  question  of 
law  and  is  for  the  court  to  decide. 

The  Newton  patent  was  a  written  instrument 
and  was  for  the  court  to  construe. 

The  court  had  as  good  a  right  to  be  assisted 
in  its  construction  of  the  patent  by  the  model 
as  by  the  opinion  of  experts. 

Parker  v.  Bukne,  1  Fish.  44;  Ransom  t. 
Mayor  of  y.  T.  I  Fish.  262;  Day  ▼.  SteUman, 
1  Fish.  487;  Mamy  t.  Bkter,  1  Fish.  81;  Adams 
T.  Jones,  1  Fish.  631;  iforris  t.  BarriU,  I 
Fish.  463;  Bw^  T.  Whism,  8  lUh.  360. 
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Mr.  Justice  MlUor  delivered  the  opinion  of 
the  court: 

This  is  an  action  at  law  to  recover  damages 
for  the  infringement  of  a  patent  for  the  use  of 
movable  teeth  in  saws  and  saw-plates. 

A  verdict  and  judgment  were  rendered  for 
the  plaintiff,  Spalding,  and  the  other  party  as- 
signs in  this  court  several  errors  in  the  rejec- 
tion of  evidence  offered  by  him,  and  in  the 
charge  of  the  court  to  the  jury. 

We  are  of  opinion  that  the  court  erred  in  re- 
fusing to  admit  the  patent  to  Jonah  Newton, 
confessedly  prior  in  date  and  invention  to  that 
of  the  plaintiff,  which  the  defendant  offered  as 
covering  the  subject-matter  of  the  plaintiff's 
patent. 

Other  bills  of  exception  were  taken  to  the  re- 
jection of  the  testimony  of  experts  to  prove  the 
identity  of  the  invention  described  in  the  New- 
ton patent,  with  that  ci  plaintiff,  but  the  car- 
dinal point  in  the  case  is  the  refusal  of  the 
court  to  permit  the  Newton  patent  to  be  read 
to  the  jury. 

Whatever  may  be  our  personal  opinions  of 
the  fitness  of  the  jury  as  a  tribunal  to  deter- 
mine the  diversity  or  identity  in  principle  of 
two  mechanical  instruments,  it  cannot  be  ques- 
tioned that  when  the  plaintiff,  in  the  exercise 
of  the  option  which  the  law  gives  him,  brings 
his  suit  m  the  law  in  preference  to  the  equity 
side  of  the  court,  that  question  must  be  sub- 
mitted to  the  ju^,  if  there  is  so  mudi  resem- 
blance as  raises  tiie  question  at  all.  And 
though  the  principles  by  which  the  question 
must  be  decided  may  be  very  largely  proposi- 
tions of  law,  it  still  remains  the  essential  na- 
ture of  the  jury  tritd  that  while  the  court 
may,  on  this  mixed  question  of  law  andlfact, 
lay  down  to  the  jury  the  law  which  should 
govern  them,  so  as  to  guide  them  to  truth  and 
ffuard  them  against  error,  and  may,  if  they 
disregard  instructions,  set  aside  their  verdict, 
the  ultimate  response  to  the  question  must 
come  from  the  jury. 

The  patent  of  plaintiff  daims  the  forming  of 
recesses  or  sockets  in  saws  or  compound  saw- 
plates  for  detachable  or  removable  teeth  on 
circular  lines,  and,  in  combination  with  these 
recesses,  teeth  having  their  base  or  bottom  paxt 
formed  on  circular  lines  as  described. 

Newton's  patent  had  cutters  of  the  same  gen- 
eral riiape  and  form,  including  dreular  mm, 
as  the  compound  saw-teeth  of  the  other  patent^ 
attachable  to  a  circular  disc,  and  removable  as 
in  the  other,  but  attached  by  screws  or  nuts; 
and  the  daim  or  purpose  of  &e  Newton  patent 
is  for  cutting  tonnes,  grooves,  mortises,  etc 

The  court  in  rejecting  the  patent  of  Newton 
seems  to  have  been  mainly  governed  by  the 
use  whidi  was  claimed  for  it,  and  also  tlutt  no 
mention  is  made  of  its  adaptability  as  a  saw. 
But  if  what  it  actually  did  is  in  its  nature  the 
same  as  sawing,  and  its  structure  and  action 
suggested  to  *Sie  mind  of  an  ordinary  [*466 
ridlful  mechanic  this  double  use  to  which  it 
could  be  adapted  without  material  change,  then 
such  adaptation  to  the  new  use  is  not  a  new  in- 
TNLtion,  and  is  not  patentable. 

The  defendant  offered  to  prove  that  such  was 
the  relation  of  the  principle  of  the  Newton  pat- 
ent  and  plaintiff's  patent  by  experts,  and  we  are 
dear  that  the  resemblance  was  dose  enou|^  to 
reouire  the  submission  of  the  question  of  iden- 
^  80  IT.  •• 


1871. 


Low  ▼.  AU8TIII« 


29-30 


tity  to  the  jury,  and  the  admission  of  the  testi- 
mony of  experts  on  that  subject. 

This  subject  was  fully  considered  in  the  ease 
of  Biwhoff  V.  Wethered,  9  Wall.  816,  19  L.  ed. 
830,  decided  since  the  present  writ  of  error  was 
issued. 

This  court  has  no  more  right  than  the  court 
bdow  to  decide  that  the  one  patent  covered  the 
inyention  of  the  other,  or  that  it  did  not;  and  it 
is  obvious  that  extended  argument  here,  to 
prove  such  general  resemblance  as  would  re- 
^re  the  submission  of  both  parties  to  the  jury, 
mi^t  prejudice  the  plaintiflrs  case  on  the  new 
trial  wnich  must  be  granted.  We,  therefore,  for- 
bear to  discuss  the  matter  further;  for  the  same 
reason  we  refrain  from  comment  on  the  instruc- 
tion. It  is  to  be  understood  that  in  declining  to 
pass  upon  the  other  alleged  errors  of  the  record, 
this  court  neither  affinns  nor  overrules  the  ac- 
tion of  the  court  on  those  points,  and  the  case  is 
reversed  for  this  fundamental  error,  which  in- 
cludes several  others  resting  on  that. 

The  judgment  of  the  Oirouit  Court  ia  re- 
verted, and  a  new  trial  ordered. 


C.  ADOIiPH  LOW  et  al,  Plffe.  in  Brr^ 

V. 

ALEXANDER  AUSTIN. 

(See  B.  C.  18  Wall.  29-86.) 

^ooda  imported  cannot  %e  tawed  while  in  cue- 
tom-houee — in  original  caaee. 

*1.  Goods  Imported  from  a  foreign  country,  upon 
which  the  duties  and  charges  at  the  custom-house 
have  been  paid,  art  not  subject  to  state  taxation 
while  remaining  In  the  original  cases,  unbroken 
and  unsold  In  the  hands  of  the  importer,  whether 
the  tax  be  imposed  upon  the  goods  as  imports,  or 
anon  the  goods  as  part  of  the  general  proMr^  of 
the  citizens  of  the  state  which  Is  subjected  to  an 
ad  valorem  tax.  4 

2.  Goods  Imported  do  not  lose  their  character  as 
Imports,  and  become  Incorporated  into  the  mass  of 
property  of  the  state,  until  they  have  passed  from 
the  control  of  the  importer,  or  been  broken  up  by 
him  from  their  original  cases. 

[No.  142.] 
Submitted  Deo.  12, 1871.  Decided  Jan.  29, 1872. 

IN  ERROR  to  the  Supreme  Ck>urt  of  Califor- 
nia: 

The  case  is  stated  by  the  court. 

Meeare.  HaU  M oAlliater,  William  A. 
Fislier,  and  Oharlea  Marahall,  for  plaintiffs  in 
error: 

The  plaintiffs  in  error  believe  that  the  con- 
troversy in  this  case  is  concluded  by  a  number 
of  decisions  already  rendered  in  this  court. 
Broum  v.  Ifd.  12  Wheat.  419;  Licenae  Caaea, 
6  How.  604;  Waring  v.  Mayor,  8  Wall.  110, 
19  L.  ed.  342;  Weaton  v.  Charleatony  2  Pet. 
449 ;  Bk.  v.  2^.  Y.  2  Black,  829,  17  L.  ed.  454. 

But  we  will  discuss  briefly  the  grounds  for 
the  supposed  distinction  between  the  cases  al- 
luded to  and  that  now  before  the  court*  Tbe 
judges  of  the  supreme  court  of  California  con- 
cede that  the  stioe  can  impose  no  tax  upon  the 
imported  artide,  as  such,  while  remaining  in 

*Headnotes  by  Mr.  Justice  Fislo. 

Nora. — Power  of  Ocngreaa  to  regulate  commerce ; 
state  lioenaea;  power  of  atotea  to  tarn  commerce — 
see  notes,  6  L.  ed.  U.  8.  28 :  6  L.  ed.  U.  S.  678 ;  29 
L.  ed.  U.  a  158:  82  L.  ed.  U.  a  229;  87  L.  ed. 
U.  B.  216 :  88  li.  ed.  U.  a  1041 ;  89  L.  ed.  U.  a  811 ; 
89  L.  ed.  U.  a  688. 

18  Wall. 


the  original  package  in  the  possession  of  the 
importer  for  sale,  but  contend  that  imported 
goods,  so  situated,  may  be  reached  by  taxa- 
tion, under  a  tax  which  is  applicable  to  all 
values  alike. 

But  an  examination  of  the  reasons  assigned 
bv  this  court^  for  the  conclusions  in  the  cases 
already  menticmed,  will  clearly  show  that  goods 
so  situated  are  not  only  protected  from  dis- 
criminating taxation,  but  from  any  taxation 
whatever  by  the  state.  In  Brown  v.  Md.  it 
was  held  that  the  importer,  by  payment  of  du- 
ties, purchased  the  right  to  sell,  and  that  the 
good  faith  of  the  government  required  that  he 
should  be  protected  in  that  right,  without  bur- 
den upon  its  exercise  or  on  the  goods  them- 
selves by  the  state;  and  that  it  was  indispensa- 
ble to  the  full  and  beneficial  exercise  by  Con- 
fpress,  of  its  power  to  collect  imposts,  that  the 
imported  article  ^ould  be  protected  from  state 
taxation,  until  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  the  property  of  the 
country.  It  does  not  become  so  incorporated 
so  long  as  it  remains  in  the  possession  of  the 
importer  in  the  original  packages  for  sale. 
Brown  v.  Md.  12  Wheat.  442;  Lieenae  Tarn 
Oaaea,  5  How.  574;  Waring  v.  Mayor,  8  Wait 
122,  19  L.  ed.«346. 

llie  imported  article  is  introduced,  not  only 
by  the  authority  and  permission  of  the  state 
but  of  the  Uniteid  States,  and  it  remains  segre- 
gated from  the  mass  of  the  property  of  the 
state,  until  it  has  been  sold  or  bulk  has  been 
broken  by  the  importer. 

The  literal  meaning  of  the  words  of  the  10th 
section  of  the  let  article  of  the  Constitution 
lends  no  sanction  to  the  views  of  the  California 
court.  It  is  not  a  discriminating  tax  that  it 
forbidden,  but  any  impost  or  duty  whatever. 

The  distinction  is  raised  upon  the  theory  that 
there  can  be  no  danger  of  the  destruction,  or 
the  serious  diminution  of  the  value  of  the  im- 
port by  the  state  taxation,  because  all  other 
property  is  taxed  to  the  same  extent;  but  the 
power  to  tax  does  not  depend  upon  the  d^ree 
of  its  exercise,  and  althouf^h  there  may  be  no 
danger  of  serious  diminution  of  the  ^ue  of 
the  import,  by  unequal  taxation,  there  it  the 
certainty  of  some  loss  from  any  taxation. 

Meaara.  Jo.  Hamilton,  Atty,  Oen.  of  Cali- 
fornia, and  J.  W.  ]>eiiTar»  for  defendant  in 
error: 

The  wine  in  question  had  passed  beyond  the 
protection  of  the  laws  of  the  United  States 
when  the  tax  was  levied,  and  it  was  exclusively 
under  the  protecting  shield  of  the  laws  of  th^ 
state;  and  we  contend  that  the  right  of  taxa- 
tion attadied  to  the  property  in  behalf  of  the 
state,  as  soon  as  the  exclusive  duty  of  protect- 
ing it  devolved  upon  the  authorities  of  the 
state.  As  it  was  under  the  sole  protection  of 
the  laws  of  the  state,  it  should  bear  its  propor- 
tion of  the  burdoi  necessary  to  a  due  adminis- 
tration of  those  laws. 

Shall  the  state  be  required  to  protect  the 
property  of  importing  merchants  stored  in  their 
warehouses,  and  be  denied  the  right  to  tax  it  in 
their  hands  to  support  the  sta^  government  t 
Is  this  tlie  meaning  of  the  Constitution  ?  If  so, 
they  may  import  and  store  wines  of  the  value 
of  million  of  dollars,  and  increase  their  capital 
by  the  increased  value  of  the  wine  which  ase 
gives  to  it,  and  thus  valuable  property  be  with- 
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ilrawn  from  the  burden  of  government  while  it 
i»  incrensing  in  value.  In  fact,  that  is  just  this 
case.  The  record  shows  that  the  wines  were 
connived  to  the  plaintiffs,  and  after  all  the 
custom-house  duties  and  charges  were  paid,  the 
wines  were  stored  by  them  in  their  warehouse, 
subject  to  tlie  order  of  the  consignor;  and  the}* 
had  thus  held  tliem  for  more  than  a  year,  as 
the  record  sliows,  and  how  much  longer  does 
not  appear.  But  if  the  meaning  of  the  Consti- 
tution is  that,  while  the  wine  remains  in  tlie 
cases  in  which  they  were  imported,  they  retain 
the  character  of  imports,  so  as  to  prevent  taxa- 
tion, they  might  thus  be  held  for  twenty  years 
or  longer.  But  such  is  not  the  meaning  of  the 
Constitution.  Could  the  importer  be  deprived  of 
a  constitutional  right  by  changing  the  old  cases? 

But  if  the  argument  is  sound,  that  there  is 
any  magic  power  in  the  cases,  as  soon  as  the 
importer  changes  these,  he  losfs  the  right  dT  ex- 
emption from  taxation.  The  test  of  the  right 
of  the  state  to  tax  is  not  whether  the  imported 
wines  are  in  the  original  cases  or  have  been 
sold  at  least  once,  but  whether  they  have  passed 
from  under  the  protection  of  the  laws  of  the 
United  States  as  against  all  wrong-doers,  and 
are  under  the  exclusive  protection  of  the  au- 
thorities and  laws  of  the  state.  They  thus  may 
be  said  to  have  been  mingled  with  the  general 
mass  of  property  in  the  state,  and  all  subject 
alike  to  taxation  for  the  support  of  the  state 
government.  And  this  doctrine  is  recognized 
m  the  case  of  Brown  v.  Md,  supra;  Passenger 
Cases,  7  How.  390. 

WOien  the  Constitution  says  that  the  state 
shall  not  tax  imports  beyond  what  is  necessary 
to  the  execiftion  of  its  inspection  laws,  it  means 
that  the  state  shall  not  levy  that  peculiar  tax 
beyond  that  amount,  and  has  exclusive  refer- 
9noe  to  impost  duties  which,  in  the  Constitu- 
tion and  laws  of  the  United  States,  means  a 
duty  on  imported  goods  or  merchandise,  as 
stated  by  Bouvier  ( 1  Bouv.  Die.  688 )  and  I  may 
say  that  imposts  or  duties  on  imports  is  a  duty 
imposed  upon  imported  goods  as  such,  for  the 
privilege  of  landing  and  selling  them  alone, 
and  so  understood  by  the  framers  of  the  Con- 
stitution, as  they  allowed  such  tax  so  far  and  to 
the  extent  necessary  for  the  administration  of 
the  inspection  laws.  But  what  have  the  in- 
spection laws  to  do  with  the  goods  after  they 
are  stored  in  the  warehouse  of  the  consignee? 
Nothing.  Therefore,  they  did  not  assume  to 
prescribe  any  limitation  Tipon  the  ordinary 
power  of  taxation  after  the  goods  had  passed 
the  custom-house  and  found  their  way  into  the 
warehouse  of  the  consignees. 

As  to  when  the  property  is  beyond  the  juris- 
diction of  the  United  States  and  within  the  ex- 
clusive jurisdiction  of  the  state,  see  Waring  v. 
Clarke,  5  How.  441,  also  628;  U.  8.  v.  Cool- 
idge,  1  Wheat.  415;  U.  8.  v.  Bevans,  3  Wheat. 
336;  1  Woodb.  ft  M.  401;  2  Sumn.  419. 

When  the  property  is  within  the  jurisdiction 
of  the  state,  it  may  be  taxed  for  the  purpose 
of  supporting  the  administration  of  the  laws 
of  the  state,  for  the  general  good  of  all  per- 
sons and  property  in  the  state. 

Justice  W<H)dbury's  Op.  in  the  Passenger 
Cases f  7  How.  537,  and  cases  there  cited ;  Eovoell 
v.  The  8iate,  3  Gill.  15;  Cummvng  v.  Mayor, 
etc.,  R.  M.  Charl.  26;  Qreen  v.  Mayor,  etc.,  R. 
M.  Charl.  368. 
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*Mr.  Justice  Field  delivered  the  opin-  [*32 
ion  of  the  court: 

The  plaintiffs  have  been  for  several  years 
past,  and  still  are,  importing,  shipping  and  com- 
mission merchants,  m  the  e\\y  of  San  Fran- 
cisco, in  the  state  of  California.  In  1808.  they 
received,  on  consignment  from  parties  in 
France,  certain  champagne  wines  ot  the  value 
of  $10,000,  upon  which  thev  paid  the  duties 
and  charges  at  the  custom-house.  They  then 
store<l  the  wine  in  their  warehouse  in  San  Fran- 
cisco, in  the  original  cases  in  which  the  wines 
were  imported,  where  they  remained  for  sale. 
While  in  this  condition  they  were  assessed  as 
the  property  of  the  plaintiff,  for  state,  city,  and 
county  taxes,  under  the  general  re^•enue  law  of 
California,  which  subjects  all  property,  real  oi 
personal,  in  the  state,  with  certain  exceptions, 
to  an  ad  valorem  tax.  The  defendant  was  at 
the  time  the  tax  collector  of  the  city  and  coun- 
ty of  San  Francisco,  and  as  such  oHlcer  levied 
upon  the  crises  of  wines  thus  stored,  for  the 
amount  of  the  tax  assessed  and  was  about  to 
sell  them,  when  the  iplaintiffs  paid  the  amount 
nnd  the  charges  incurred,  under  protest,  and 
then  brought  the  present  action  in  one  of  the 
district  courts  of  the  state,  to  recover  back 
money  paid.  The  district  court  gave  judg- 
ment for  the  plaintiffs:  the  supreme  court  of 
the  state  reversed  the  judgment,  and  the  ease 
is  brought  here  on  writ  of  error. 

The  simple  question  presented  in  this  ease  for 
our  oonsiaeration  is  whether  imported  mer- 
chandise, upon  which  the  duties  and  charges  at 
the  custom-house  have  been  paid,  is  subject  to 
state  taxation,  whilst  remaining  in  the  original 
cases,  unbroken  and  unsold,  in  the  hands  of  the 
importer. 

The  decision  of  this  court  in  the  case  of 
Brown  v.  The  8tate  of  Maryland,  12  Wheat. 
419,  furnishes  the  answer  to  the  ouestion.  The 
distinction  between  that  case  and  the  present 
case  does  not  affect  the  principle  affirmed, 
which  equally  governs  both. 

In  that  case  the  question  arose  whether  an 
act  of  the  legislature  of  Maryland  requiring  im- 
porters of  foreign  goods  by  the  bale  or  package; 
to  pay  the  state  a  license  tax  before  selling  tbem 
in  the  form  and  condition  in  which  they  were 
imported,  was  valid  and  constitutional.  The 
court  held  the  act  in  conflict  with  the  provision 
of  the  Constitution  which  declares  that  no  state 
shall,  without  the  consent  of  Congress,  lay  any 
impost  or  duty  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing 
its  inspection  laws. 

In  tne  elaborate  opinion  of  Mr.  Chief  Justice 
Marshall  the  whole  subject  of  the  power  of  Con- 
gress over  imports  is  considered,  and  the  line 
marked  where  the  power  of  Congress  over  the 
goods  imported  ends,  and  that  of  the  state  be- 
gins, with  as  much  precision  as  the  subject  ad- 
mits. After  observing  that  the  prohibition  of 
the  Constitution  upon  the  states  to  lay  a  duty 
on  Imports,  and  tneir  acknowledged  power  to 
tax  persons  and  property,  may  come  in  conflict, 
he  says,  speaking  for  the  court:  "The  power, 
and  the  restriction  on  it,  though  quite  distin- 
guishable when  they  do  not  approach  each  ot^r, 
may  yet.  like  the  intervening  <k>lors  between 
white' and  black,  approach  so  nearly  as  to  per- 
plex the  understanding,  as  colors  perplex  the 
vision  in  marking  the  distinction  between  thenri. 
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Yet  the  distinction  exists,  and  must  be  marked 
AS  the  cases  arise.  Till  they  do  arise,  it  might 
be  premature  to  state  any  rule  as  being  univer- 
sal in  its  application.  It  is  sufficient  for  the 
33*]  present  to  say,  generally,  •that  when  the 
importer  has  so  acted  upon  the  thing  imported 
that  it  has  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country,  it 
has,  perhaps,  lost  its  distinctive  character  as 
an  import,  and  has  become  subject  to  the  tax- 
ing power  of  the  state;  but  while  remaining  the 
property  of  the  importer,  in  his  warehouse,  in 
the  original  form  or  package  in  which  it  was 
imported,  a  tax  upon  it  is  too  plainly  a  duty 
on  imports  to  escape  the  prohibition  in  the 
Constitution."     12  Wheat.  441. 

In  that  case  it  was  also  held  that  the  author- 
ity given  to  import,  necessarily  carried  with  it  a 
right  to  sell  the  goods  in  the  form  and  condition, 
that  is,  in  the  bale  or  package,  in  which  they 
were  imported;  and  that  the  exaction  of  a  li- 
cense tax  for  permission  to  sell  in  such  case  was 
not  only  invalid  as  being  in  conflict  with  the  con- 
stitutional prohibition  upon  the  states,  but  also 
as  an  interference  with  the  power  of  Congress 
to  regulate  commerce  with  foreign  nations. 

The  reasons  advanced  by  the  Chief  Justice  not 
only  commend  themselves,  by  their  intrinsic 
force,  to  all  minds,  but  they  have  received  rec- 
ognition and  approval  by  this  court  in  repeated 
instances.  Mr.  Chief  Justice  Taney,  who  was 
at  the  time  eminent  at  the  bar,  as  he  was  after- 
wards eminent  on  the  Bench,  argued  the  case 
on  behalf  of  the  state  of  Maryland,  and,  in  the 
License  Cases,  5  How.  575,  he-  referred  to  his 
position,  and  observed  that,  at  the  time,  he  pur- 
suaded  himself  that  he  was  right,  and  thought 
that  the  decision  of  the  court  restricted  the  pow- 
ers of  the  state  more  than  a  sound  construction 
of  the  Constitution  of  the  United  States  would 
warrant.  "But  farther  and  more  mature  reflec- 
tion," the  great  judge  added,  "has  convinced 
me  that  the  rule  laid  down  by  the  Supreme 
Court  is  a  just  and  safe  one,  and  perhaps  the 
best  that  could  have  been  adopted  for  preserv- 
ing the  right  of  the  United  States  on  the  one 
hand,  and  of  the  states  on  the  other,  and  pre- 
venting collision  between  them.  The  question, 
I  have  already  said,  was  a  very  difficult  one  for 
34*]  the  *  judicial  mind.  In  the  nature  of  things 
the  line  of  division  is,  in  some  degree,  vague  and 
indefinite,  and  I  do  not  see  how  it  could  be  drawn 
more  accurately  and  correctly,  or  more  in  har- 
mony with  the  obvious  intention  and  object  of 
this  provision  in  the  Constitution.  Indeed,  goods 
imported,  while  they  remain  in  the  hands  of  the 
importer,  in  the  form  and  shape  in  which  they 
were  brought  into  the  country,  can,  in  no  just 
sense,  be  regarded  as  a  part  of  that  mass  of 
property  in  the  state  usually  taxed  for  the  sup- 
port of  the  state  government."  See,  also,  Almy 
V.  Cal.  24  How.  169,  16  L.  ed.  644;  Woodruff  v. 
Parham,  8  Wall.  123,  19  L.  ed.  382;  Hinson  v. 
Lott,  8  Wall.  148,  19  L.  ed.  387. 

The  supreme  court  of  California  appears, 
from  its  opinion,  to  have  considered  the  present 
case  as  excepted  from  the  rule  laid  down  in 
Brown  v.  The  State  of  Maryland,  because  the 
tax  levied  is  not  directly  upon  imports  as  suc^ 
?tnd,  consequently,  the  goods  imported  are  not 
subjected  to  any  burden  as  a  class,  but  only  are 
included  as  part  of  the  whole  property  of  its 
citizens  which  is  subjected  equally  to  an  ad 
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valorem  tax.  But  the  obvious  answer  to  this 
position  is  found  in  the  fact,  which  is,  in  sub- 
stance, expressed  in  the  citations  made  from  the 
opinions  of  Marshall  and  Taney,  that  the  goods 
imported  do  not  lose  their  character  as  imports, 
and  become  incorporated  into  the  mass  of  prop- 
erty of  the  state,  until  they  have  passed  from 
the  control  of  the  importer  or  been  broken  up 
by  him  from  their  original  cases.  WTiilst  re- 
taining their  character  as  imports,  a  tax  upon 
them  in  any  shape,  is  within  the  constitutional 
prohibition.  The  question  is  not  as  to  the  ex- 
tent of  the  tax,  or  its  equality  with  respect  to 
taxes  on  other  property,  but  as  to  the  power  of 
the  state  to  levy  any  tax.  If,  at  any  point  of 
time  between  the  arrival  of  the  goods  in  port 
and  their  breakage  from  the  original  cases,  or 
sale  by  the  importer,  they  become  subject  to 
stale  taxation,  the  extent  and  the  character  of 
the  tax  are  mere  matters  of  legislative  discre- 
tion. 

There  are  t)rovisions  in  the  Constitution  M-hich 
prevent  *one  state  from  discriminating  in-  [*35 
juriousl^  against  the  products  of  other  states, 
or  the  rights  of  their  citizens,  in  the  imposition 
of  taxes,  out  where  a  state,  except  in  such  cases, 
has  the  power  to  tax,  there  is  no  authority  in 
this  court,  nor  in  the  United  States,  to  control 
its  action,  however  unreasonable  or  oppressive. 
The  power  of  the  state,  except  in  such  cases,  is 
absolute  and  supreme.  Woodruff  v.  Parham,  8 
Wall.  123,  19  L.  ed.  382;  Hinson  v.  Lott,  8  Wall. 
148,  19  L.  ed.  387. 

The  argument  for  the  tax  on  the  wines  in  the 
present  case,  that  it  is  not  greater  than  the  tax 
upon  other  property  of  the  same  value  held  by 
citizens  of  the  state,  would  justify  a  like  tax 
upon  securities  of  the  United  States,  in  which 
form  probably  a  large  amount  of  the  property  of 
some  of  her  citizens  consists ;  yet  it  has  been  re- 
peatedly held  that  such  securities  are  exempted 
from  state  taxation,  whether  the  tax  be  imposed 
directly  upon  them  by  name  or  upon  them  as 
forming  a  part  in  the  aggregate  of  the  property 
of  the  taxpayer.  Bk,  Com,  v.  N,  Y,  City,  2 
Black,  620,  17  L.  ed.  451.  The  rule  is  general 
that  whenever  taxation  by  a  state  is  forbidden, 
or  would  interfere  with  the  full  exercise  of  a 
power  vested  in  the  government  of  the  United 
States  over  the  same  subject,  it  cannot  be  im- 
posed. Imports,  therefore,  whilst  retaining 
their  distinctive  character  as  such,  must  be 
treated  as  being  without  the  jurisdiction  of  the 
taxing  power  of  the  state. 

It  follows  fkat  the  judgment  of  the  Supreme 
Court  of  California  must  be  reversed;  and  it  is 
so  ordered. 


UNITED  STATES,  Appt^ 

V, 

JOHN  A.  KLEIN,  Surviving  Admr.  of  Victor 
F.  Wilson,   De<^sed. 

(See  8.  C.  13  Wall.  128-160.) 

Titles  in  insurgent  states  iDhen  devested — cap- 
tured  and  abafidoned  property — proceeds  of-^ 
President's  pardon — conditions  of — void  pro- 
viso in  act, 

1.  By  the  abandoned  and  captured  property  act, 
no  titles  were  devested  In  tbe  insurgent  states,  un- 

NoTE. — The  effect  of  pardonn — see  note  to  Arm- 
Ktrong's  Foundry  v.  U.  S.  18  L.  ed.  U.  S.  882. 
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leM  In  pursuance  of  a  Jadnnent  rendered  after  due 
legal  proceedings,  except  of  property  used  In  actual 
hostilities. 

2.  The  government  constituted  itself  the  trustee 
tor  those  who  were,  by  that  acL  declared  entitled 
to  the  proceeds  of  captared  and  abandoned  prop- 
erty, and  for  those  whom  it  should  thereafter  rec- 
ognize as  entitled. 

S.  The  title  to  the  proceeds  of  the  property  which 
came  to  the  possession  of  the  goTemment  by 
capture  or  abandonment,  with  the  exception  above 
stated,  was  in  no  case  devested  out  of  the  original 
owner. 

4.  It  was  for  the  government  Itself  to  determine 
whether  or  not  these  proceeds  should  be  restored 
to  the  owner. 

5.  The  President  could  annex  to  his  offer  of  par- 
don any  conditions  or  qualifications  he  should  see 
fit;  but  after  those  conditions  and  qualifications 
had  been  satisfied,  the  pardon  and  Its  connected 
promises  took  full  effect. 

6.  The  restoration  of  the  proceeds  became  the  ab- 
•oiute  right  of  the  persons  pardoned,  on  application 
within  two  years  from  the  close  of  the  war. 

7.  The  proviso  in  the  general  appropriation  act 
of  1870,  which  annuls  the  effect  of  the  President's 
pardon  in  claims  in  the  court  of  claims  and  pre- 
scribes a  rule  of  decision  for  that  c^urt  in  such 
cases,  was  inadvertently  inserted  In  said  act,  and 
can  have  no  such  effect. 

[No.  17.1 
Argued  Apr.  21,  1871.    Decided  Jan.  29,  1872. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  the  proceeds  of  cap- 
tured and  abandoned  property,  brought  into  the 
court  of  claims  under  the  act  of  Mar.  12,  1863. 
The  property  claimed  consisted  of  664  bales  of 
cotton,  taken  into  the  possession  of  the  agents 
of  the  Treasunr,  in  the  summer  of  1863,  sold, 
and  the  proceeds  paid  into  the  Treasury,  the  net 
amount  being  $125,300.  The  intestate  was  the 
owner  at  the  time  of  this  seizure.  Suit  was 
brought  after  his  decease,  in  1866,  by  his  ad- 
ministrators, by  the  survivor  of  whom  it  is  now 
prosecuted. 

The  court  of  claims  rendered  judgment  in 
favor  of  the  claimant. 

In  the  supplemental  findings  which  make  a 
part  of  the  transcript  of  record  in  this  case,  it 
appears  that  the  intestate,  Wilson,  in  the  years 
1802  and  1863,  signed,  as  surety,  two  official 
bonds  of  military  officers  in  the  Confederate 
Army,  one  of  a  brigade  quartermaster,  and  the 
other  of  an  assistant  commissary. 

This  fact  was  shown  to  and  found  by  the 
court  of  claims,  in  the  hearing  upon  a  motion 
made  in  behalf  of  the  United  States  for  a  new 
trial,  which  motion  the  court  overruled,  not- 
withstanding the  above  finding,  upon  the 
ground  that  the  taking  (Feb.  15,  1864)  by  the 
Intestate,  of  an  amnesty  oath  \mder  President 
Lincoln's  proclamation  of  pardon  to  all  who  had 
participated  in  the  Rebellion,  dated  Dec.  8, 1863, 
relieved  him  from  any  charge  of  disloyalty  on 
account  of  his  having  become  security  as  afore- 
said. 

A  motion  to  dismiss  the  case  was  made  in 
this  court  based  upon  a  proviso  in  the  act 
making  appropriations  for  the  legislative,  ex- 
ecutive and  judicial  expenses  of  the  govern- 
ment for  the  year  ending  June  30,  1871. 

The  following  is  the  material  portion : 

And  provided,  further,  that  whenever  any 
pardon  shall  have  heretofore  been  granted  by 
the  President  of  the  United  States  to  any  per- 
son bringing  suit  in  the  court  of  claims  for  the 
proceeds  of  abandoned  or  captured  property, 
under  the  said  act  approved  March  12,  1863, 
and  the  acts  amendatory  of  the  same,  and  such 
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pardon  shall  recite  in  substance  that  such  per- 
son took  part  in  the  late  Rebellion  against  the 
government  of  the  United  States,  or  was  guilty 
of  any  act  of  rebellion  against  or  disloyalty  to 
the  United  States;  and  such  pardon  shall  have 
been  accepted  in  vmting  by  the  person  to  whom 
the  same  issued,  without  an  express  disclaimer 
of,  and  protest  against^  such  facts  of  guilt  con- 
tained in  such  acceptance,  such  pardon  and  ac- 
ceptance shall  be  taken  and  deemed  in  such 
suit  in  the  said  court  of  claims,  and  on  appeal 
therefrom,  conclusive  evidence  that  such  per- 
son did  take  part  in  and  give  aid  and  comfort 
to  the  late  Rebellion,  and  did  not  maintain  true 
alliance  or  consistency  adhere  to  the  United 
States;  and  on  proof  of  such  pardon  and  ac- 
ceptance, which  proof  may  be  heard  summarily, 
on  motion  or  otherwise,  the  jurisdiction  of  the 
court  in  the  case  shall  cease,  and  the  court  shall 
forthwith  dismiss  the  suit  of  such  claimant 
Pamphlet  1869,  TO,  p.  235. 

Meaere.  A.  T.  Akerman,  Aitjf.  Oen.,  T.  H. 
Talhoi,  and  B.  H.  Brlstow,  Solicitor  Oen., 
for  the  United  States: 

The  motion  to  dismiss  is  made  under  the  pro- 
visions of  an  enactment  of  July  12,  1870. 

The  suits  in  the  court  of  daims  which  these 
motions  aim  to  have  dismissed,  are  brought  un- 
der the  authority  of  the  act  of  March  12,  1863, 
$  3,  12  SUt.  at  L.  820. 

Without  the  provisions  of  that  statute,  no 
such  suits  coula  be  maintained. 

The  collection  of  ''abandoned  property"  and 
the  payment  of  its  proceeds  into  the  National 
Treasury,  as  prescribed  by  this  act  of  Mar.  12, 
1863,  being  within  the  lawful  authority  of  Con- 
gress, it  inevitably  follows  that  the  disposing  of 
those  proceeds  in  any  manner  is  within  the 
unlimited  discretion  of  Congress;  that  is,  un- 
limited by  any  judicial  risht  of  supervision, 
there  being  no  constitutional  method  of  drawing 
money  from  the  Treasury  of  the  United  States, 
except  in  consequence  of  appropriations  made 
by  law.    Art.  1,  $  9,  par.  6,  Const.  U.  S. 

At  least  if  the  above  statement  were  held  too 
broad,  Congress  is,  without  doubt,  authorized 
to  regulate  at  its  discretion  the  manner  in 
which  such  proceeds  shall  be  restored  to  own- 
ers entitled  to  such  restoration. 

It  may  provide  for  such  restoration  directly 
from  the  Treasury,  or  directly  from  Congress, 
or  from  any  other  officer,  commission  or  £)ard, 
including  the  court  of  claims,  upon  which  it 
may  see  fit  to  confer  this  authority.  Spring- 
field V.  Com'rs,  6  Pick.  508. 

This  is  all  that  Congress  has  attempted  to  do 
in  the  legislation  of  last  summer.  It  merely  en- 
acts that  certain  persons  shall  not  recover  such 
proceeds  by  judgment  of  the  court  of  claims. 
These  persons  are  not  thereby  excluded  from 
the  privilege  of  an  application  for  such  pro- 
ceeds, direct  to  Congress,  or  to  any  other  offi- 
cer who  may  be  authori»Bd  by  Congress  to  act 
upon  such  applications. 

This  statute  of  Mar.  12,  1863,  is  not  a  bill  of 
attainder  nor  of  pains  and  penalties,  nor  one  in 
any  way  providing  for  the  punishment  of  any 
persons,  as  the  word  "punishment"  is  under- 
stood in  law,  in  the  Constitution,  or  in  courts 
of  justice. 

Two  provisions  of  the  statute  make  this  char- 
acteristic very  obvious.     They  are  these: 

(1)   A   proviso  to  the   Ist  section    excludes 
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from  being  subject  to  thp  statute  "any  kind  or 
description  (of  property)  which  has  been  used 
or  which  was  intenaed  to  be  used  for  waging  or 
carrying  on  war  against  the  United  States." 

The  property  thus  excluded  had,  by  a  pre- 
vious sUtute  (Aug.  6, 1861, 12  Stat,  at  L.  310), 
been  made  lawful  subject  of  capture  and  prizo, 
of  seizure,  ccxifiscation  and  condemnation  in 
the  district  or  circuit  court  of  the  United 
States,  upon  judicial  proceedings  instituted  by 
the  law  officers  of  the  United  States.  With  this 
statute  thus  providing,  to  some  extent  at  least, 
for  punishment  of  the  crime  of  rebellion,  this 
act,  to  provide  for  the  collection  of  abandoned 
property  and  for  the  prevention  of  fraud  in  in- 
surrectionary districts,  did  not  interfere. 

(2)  By  the  7th  section  of  this  statute  it  was 
enacted : 

That  none  of  the  provisions  of  this  act  shall 
apply  to  any  lawful  maritime  prize  by  the  naval 
forces  of  the  United  States. 

Here  it  is  made  clear  that  the  statute  shall 
not  touch  even  that  extraconstitutional  juris- 
diction, quite  on  the  extreme  borders  of  the  do- 
main of  punishment,  which  in  time  of  war  is 
exercised  by  prize  courts. 

Thus  far,  it  has  been  unnecessary  to  discuss 
the  question,  whether  Congress  can  limit  the  ef- 
fect of  a  pardon.  The  affirmative  of  that  Ques- 
tion is  not  necessary  to  the  maintenance  of  the 
constitutionality  of  the  enactment  of  July  12, 
1870,  now  in  question. 

But  it  is  maintained  that  incidental  conse- 
quences which  the  law  has  attached  to  the  par- 
don, the  law-making  power,  may  detach  there- 
from. The  legislature,  in  its  authority  over 
the  rules  oi  evidence,  may  prevent  a  person, 
once  guilty  of  a  disqualifying  offense,  from  be- 
ing ^subsequently  Qualified  by  a  pardon  to  give 
testimony.  Greenl.  Ev.  S  378,  and  n.,  with 
cases  there  cited. 

Also,  the  power  which  controls  the  elective 
franchise  may  exclude  from  the  exercise  of  that 
franchise  all  criminals,  pardoned  as  well  as  un- 
pardoned. 

If  there  he  any  limit  to  the  above  principle, 
it  must  he  found  only  in  this:  that  those  inci- 
dents wliich  the  common  law,  at  the  time  of 
the  adoption  of  the  Constitution,  annexed  to  a 
pardon  cannot,  by  subsequent  legislation,  be 
takon  away  from  a  pardon  authorized  by  that 
Constitution. 

But  this  limitation  will  not  avail  against  the 
constitutionality  of  the  enactment  of  July  12, 
1870;  for  the  right  to  recover  proceeds  of  ene- 
my's property  captured  in  war  was  not  an  ef- 
fect of  a  pardon  in  1789,  nor  was  any  right  to 
sue  the  United  States  in  any  court  of  claims. 

The  right  here  asserted  by  the  respondents  to 
this  motion  to  be  beyond  the  power  of  Congress 
to  take  away  or  modify,  it  is  to  be  noticed,  is  a 
more  statute  right  to  sue  in  a  statute  court; 
both  the  tribunal  and  the  right  to  sue  therein 
being  alike  unknown  to  the  common  law  and  to 
tho  Constitution  of  the  United  States. 

llcssrs.  Bartley  d  Carey,  R.  W.  Cortcine, 
T.  D.  Iiinooln,  J.  M.  Oarliale,  and  Mc- 
I'hcntitn,  for  appellee: 

Thin  act  of'.July  12,  1870,  nulliftes  the  am- 
nesty and  deprix-es  the  claimant  of  his  damages 
and  lienefits  promised  by  the  act  of  July  17, 
isri2.  9  1:^  and  by  the  proclamation;  and  that, 
loo.  after  the  terms  have  been  distinctly  ac- 
M  Wall.  U.  S..  Book  20. 


cepted,  and  the  conditions  and  requirements 
faithfully  performed  and  observed. 

The  Constitution,  in  express  terms,  vesta  ths 
executive  authority  of  this  government  in  ths 
President.  It  also  specifically  gives  him  ''power 
to  ^ant  reprieves  and  pardons  for  offenses 
against  the  United  States.'' 

In  speaking  of  this  power,  the  Supreme  Court 
of  the  Unitd  States,  in  Em  pariB  Garland,  4 
Wall.  380,  18  L.  ed.  370,  says : 

"This  power  of  the  President  is  not  subject 
to  legislative  control.  Congress  can  neither 
limit  the  effect  of  his  pardon,  nor  exclude  from 
its  exercise  any  class  of  offenders.  The  beniffa 
prerogative  of  mer<^  reposed  in  him  cannot  bs 
fettered  by  any  legislative  restrictions." 

In  the  same  case  the  court  says,  speakinff  of 
the  effect  of  the  pardon :  "It  is  to  relieve  him 
from  all  penalties  and  disabilities  attached  to 
the  offense  of  treason  committed  l^  his  partici- 
pation in  the  Rebellion.  So  far  as  that  offense 
IS  concerned,  he  is  thus  placed  beyond  the  reach 
of  punishment  of  any  crime.  It  is  not  within 
the  constitutional  power  of  Congress  thus  to 
inflict  punishment  beyond  the  reach  of  executive 
clemency." 

The  same  effect  is  attributed  to  a  pardon  by 
Chief  Justice  Marshall,  in  17. 8,  ▼.  Wilson,  7  Psi. 
150 ;  by  Mr.  Justice  Wayne,  in  Em  parte  Wells, 
18  How.  315,  15  L.  ed.  425;  2  Sharsw.  Bl.  Com. 
402;  Plowd.  401 ;  Bish.  Cr.  L.  9  718;  Perkina  ▼. 
Stevens,  24  Pick.  280;  Cope  ▼.  Com.  4  Casey, 
297;  Armstrong's  Foundry,  6  Wall.  766,  18  L. 
ed.  882;  V.  8,  ▼.  Padelford,  9  Wall.  543,  19  L. 
ed.  792;  St.  Louis  Street  Foundry,  6  Wall.  770, 
18  L.  ed.  884. 

To  sustain  this  law,  it  must  be  held  that,  in- 
stead  of  Congress  and  the  President  being  each 
independent  and  co-ordinate  branches  of  govern* 
ment,  the  latter  is  but  a  dependent  and  subor- 
dinate appendage  to  the  supreme  and  sovereign 
power  of  Congress.  If  his  acts  are  liable  to  be 
controlled,  modified,  annulled,  or  defeated  by 
Congress,  the  division  of  powers  in  this  govern- 
ment is  a  chimera  and  a  aelusion. 

The  second  general  proposition  which  we  shall 
endeavor  to  maintain  is,  that  this  act  is  uncon- 
stitutional, because  it  is  eo?  post  facto  in  alter- 
ing the  evidence  necessary  to  convict  after  the 
commission  of  the  alleged  offense. 

It  will  possibly  be  contended  that,  this  being 
a  civil  proceeding,  the  doctrine  of  em  post  facto, 
which  relates  only  to  crime,  does  not  apply. 
But  this  cannot  be  maintained,  for  the  very 
same  point  was  expressly  overruled  by  the  Su- 
preme Court  in  Em  parte  Oarland,  supra,  and  in 
Cummings  v.  Mo,  4  Wall.  277,  18  L.  ed.  350. 

The  act  of  July  12,  1870,  is  void,  because  it 
is  in  the  nature  of  a  bill  of  pains  and  penalties, 
and  because  it  deprives  the  claimant  of  his 
property  without  due  process  of  law. 

Cummings  v.  Mo.  supra. 

In  the  discussion  of  this  subject,  we  must 
keep  in  mind  the  status  and  position  of  claim- 
ant s  intestate  to  these  questions  at  the  date  of 
the  passage  of  these  enactments,  and  especially 
the  act  of  July  12,  1870.  He  had  a  pardon, 
the  validity  and  regularity  of  which  are  not  as- 
sailed. The  legal  effect  of  that  pardon  was  to 
place  him  in  precisely  the  same  position  as  if 
he  had  never  committed  the  alleged  condoned 
offense.  All  his  civil  disabilities  were  removed. 
All  his  fi^ilt  was  absolved.  All  punishment  of 
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every  grade  and  kind  was  remitted.  In  the 
language  of  Mr.  Chief  Justice  Chase  in  V.  S.  v. 
Padelfordf  sujtra:  *The  sufBcient  answer  is 
that,  after  the  pardon,  no  offense  connected 
with  the  Rebellion  can  b^  imputed  to  him." 
The  law  makes  the  proof  of  a  pardon  a  complete 
substitute  for  proof  that  he  gave  no  aid  or  com- 
fort to  the  Rebellion. 

See,  2  Story,  Com.  Const.  $  1»  789;  2  Kent, 
Com.   12,  13. 

This  act  is  unconstitutional,  because  it  is  a 
legislative  usurpation  of  the  separate  powerb 
and  functions  oi  the  judiciary. 

That  judicial  power  which  should  be  exer- 
cised by  the  courts,  under  and  according  to  the 
ever  changing  and  variable  will  of  popular  as- 
semblies, would,  of  all  things,  be  the  most  un- 
certain, unstable  and  unjust  in  its  judgments 
and  decrees.  Instead  of  being,  as  the  framers 
of  this  government  intended  it  should  be,  an 
independent  and  co-ordinate  branch  of  the  gov- 
ernment, the  judiciary  would  then  shrink  into 
the  mere  instrument  of  Congress,  to  perform 
such  subordinate  duties  as  should  be  directed 
and  imposed  by  the  superior  dominant  power 
of  the  legislature.  And  this  was  evidently  the 
view  of  the  author  and  framer  of  this  law.  For 
St  not  only  undertakes  to  circumscribe  and  re- 
strict the  jurisdiction  of  this  court,  where  the 
Constitution  has  conferred  it  without  limita- 
tion, but  it  specifies  and  directs  what  particulai 
construction  it  shall  give  to  certain  prior  enact- 
ments and  the  precise  judgment  it  shall  render 
in  particular  and  enumerated  cases. 

Congress  can  neither  exorcise  judicial  power 
nor  refuse,  to  vest  it  in  the  courts. 

Martin  v.  Hunter,  1  Wheat.  304;  Story, 
Const.  9  1500;  2  Elliott's  Debates,  380;  Fed- 
eralist, No.  81. 

This  is  the  case  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  in 
which  express  jurisdiction  is  given  to  this  court 
by  the  Constitution. 

Osbom  V.  Bk.  9  Wheat.  738 ;  Cohem  v.  Va,  6 
Wheat.  264;  Bk,  v.  Halstead,  10  Wheat.  61; 
The  8t,  Lawrence^  1  Black,  532,  17  L.  ed.  184; 
State  V.  Fleming,  7  Humph.  152;  Leide  v. 
We66,  3  Me.  326;  Lanier  v.  Gallatas,  13  La. 
Ann.  185:  H olden  v.  James,  11  Mass.  396;  San- 
horn  V.  Comra.  9  Minn.  279;  Merrill  v.  8her- 
fttime,  1  N.  H.  203;  De  Chastellux  v.  Fairchild, 
16  Pa.  18. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

The  general  question  is  this  case  is  whether 
or  not  the  proviso  relating  to  suits  for  the  pro- 
ceeds of  abandoned  and  captured  property  in 
the  court  of  claims,  contained  in  the  appropria- 
tion act  of  July  12,  1870  (16  Stat,  at  L.  235), 
debars  the  defendant  in  error  from  recovering, 
as  administrator  of  Victor  F.  Wilson,  deceased, 
the  proceeds  of  certain  cotton  belonging  to  the 
decedent,  which  came  into  the  possession  of  the 
agents  of  the  Treasury  Department  as  captured 
or  abandoned  property,  and  the  proceeds  of 
which  were  paid  by  them  according  to  law  into 
the  Treasury  of  the  United  States. 

The  answer  to  this  question  requires  a  con- 
sideration of  the  rights  of  property,  as  affected 
by  the  late  Civil  War,  in  the  nanda  of  citizens 
engaged  in  hostilities  against  the  United  States. 

It  may  be  said  in  general  term?  that  property 
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in  the  insurgent  states  may  be  distributed  into 
four  classes: 

(1)  That  which  belonged  to  the  hostile  or^ 
ganiz:itions  or  was  employed  in  actual  hostili- 
ties on  land. 

(2)  That  which  at  sea  became  lawful  subject 
of  capture  and  prize. 

(3)  That  which  became  the  subject  of  confis- 
cation. 

(4)  A  peculiar  description,  known  only  in 
the  recent  war,  called  captured  and  abandoned 
property. 

The  first  of  these  descriptions  of  property, 
like  property  of  other  like  kind  in  ordinary'  in- 
ternational wars,  became,  wherever  taken,  ipm 
facto,  the  property  of  the  United  States.  Hal- 
leek's  Int.  L. 

The  second  of  these  descriptions  comprehends 
ships  and  vessels  with  their  cargoes  belonging 
to  the  insurgents  or  •employed  in  aid  of  [•187 
them;  but  property  in  these  was  not  changed 
by  capture*  alone,  but  by  regular  judicial  pro- 
ceeding and  sentence. 

Accordingly  it  was  provided  in  the  abandoned 
and  captured  property  act  of  March  12,  1863 
(12  Stat  at  L.  820),  that  the  property  to  be 
collected  under  it  "shall  not  include  any  kind 
or  description  used  or  intended  to  be  used  for 
carrying  on  war  against  the  United  States^  such 
as  arms,  ordnance,  ships,  steamboats  and  their 
furniture,  forage,  military  supplies,  or  muni- 
tions of  war." 

Almost  all  the  property  of  the  people  in  the 
insurgent  states  was  included  in  the  third  de- 
scription, for  after  sixty  days  from  the  date  of 
the  President's  proclamation  of  July  25.  1862 
(12  Stat,  at  L.  1266).  all  the  estates  and  prop- 
erty of  those  who  did  not  cease  to  aid,  counte- 
nance and  abet  the  Rebellion  became  liable  to 
seizure  and  confiscation^  and  it  was  made  the 
duty  of  the  President  to  cause  the  same  to  b« 
seized  and  applied,  either  specifically  or  in  the 
proceeds  thereof,  to  the  support  of  the  Army. 
12  Stat,  at  L.  589.  But  It  is  to  be  observed 
that  tribunals  and  proceedings  were  provided, 
by  which  alone  such  propei^  could  be  con- 
demned, and  without  whicn  it  remained  unaf- 
fected in  the  possession  of  the  proprietors. 

It  is  thus  seen  that,  except  to  property  used 
in  actual  hostilities,  as  mentioned  in  the  1st 
section  of  the  act  of  March  12,  1863,  no  titles 
were  devested  in  the  insurgent  states  unless  in 
pursuance  of  a  judgment  rendered  after  due 
legal  proceedings.  The  government  recognized 
to  the  fullest  extent  the  humane  maxims  of  the 
modem  law  of  nations,  which  exempts  private 
property  of  non-combatant  enemies  from  cap- 
ture as  booty  of  war.  £ven  the  law  of  confisca- 
tion was  sparingly  applied.  The  cases  were 
few,  indeed,  in  which  the  property  of  any  not 
engaged  in  actual  hostilities  was  subjected  to 
seizure  and  sale. 

The  spirit  which  animated  the  government 
received  special  illustration  from  the  act  under 
which  the  present  case  arose.  We  have  called 
the  property  taken  into  the  custody  •of  [*138 
public  officers  under  that  act  a  peculiar  species, 
and  it  was  so.  There  is.  so  far  as  are  aware,  no 
similar  legislation  mentioned  in  history. 

The  act  directs  the  officers  cf  the  Treasury 
Department  to  take  into  thei-  possession  and 
make  sale  of  all  property  abandoned    bv    \t^ 
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owners  or  eaptu^'ed  by  the  national  forces,  and 
to  i>ay  the  proceeds  into  the  National  Treasury. 

That  it  was  not  the  intention  of  Congress 
tliat  the  title  to  these  proceeds  should  be  de- 
vested absolutely  out  of  the  original  owners  of 
the  pro|K>rty,  seems  clear  upon  a  comparison  of 
different  parts  of  the  act. 

We  have  already  seen  that  those  articles 
which  became,  by  the  simple  fact  of  capture, 
the  proptTty  of  the  captor,  as  ordnance,  mun- 
itions of  war,  and  the  like,  or  in  which  third 
parties  acquired  rights  which  might  be  made 
absolute  by  decree,  as  ships  and  other  vessels 
captured  as  prize,  were  expressly  excepted  from 
the  operation  of  the  act;  and  it  is  reasonable 
to  infer  that  it  was  the  purpose  of  Congress 
that  the  proceeds  of  the  property  for  which  the 
special  provision  of  the  act  was  made,  should 
go  into  the  Treasury  without  change  of  owner- 
ship. Certainly  such  was  the  intention  in  re- 
spect to  the  property  of  loyal  men.  That  the 
sanu*  intention  prevailed  in  regard  to  the 
property  of  o%vners  who,  though  then  hostile, 
might  subsequently  become  loyal,  appears  prob- 
able from  the  circumstance  that  no  provision 
is  anywhere  made  for  the  confiscation  of  it; 
while  there  is  no  trace  in  the  statute  book  of 
intention  to  devest  oiimership  of  private  prop- 
erty not  excepted  from  the  effect  of  this  act. 
otherwise  than  by  proceedings  for  confisca- 
tion. 

In  the  ca«e  of  Padelford,  we  held  that  the 
right  to  the  possession  of  private  property  was 
not  changed  until  actual  seizure  by  proper  roil- 
itanr  authority,  and  that  actual  seizure  by  such 
authority  did  not  devest  the  title  under  the 
provisions  of  the  abandoned  and  captured  prop- 
erty met.  The  reasons  assigned  seem  fuliy 
to  warrant  the  conclusion.  The  government 
constituted  itself  the  trustee  for  .those  who 
were  by  that  act  declared  entitled  to  the  pro- 
ceeds of  captured  and  abandoned  property,  and 
139*]  for  those  whom  it  should  thereafter  *rec- 
ognize  as  entitled.  By  the  act  itself  it  was  pro- 
vided that  any  person  claiming  to  have  been  the 
owner  of  such  property  might  prefer  his  claim 
to  the  proceeds  thereof  and,  on  proof  that  he 
had  never  given  aid  or  comfort  to  the  Rebel- 
lion, receive  the  amount  after  deducting  ex- 
penses. 

This  language  makes  the  right  to  the  remedy 
dependent  upon  proof  of  loyalty,  but  implies 
that  there  may  be  proof  of  ownership  without 
proof  of  loyalty.  The  property  of  the  original 
owner  is  in  no  case  absolutely  devested.  There 
is,  as  we  have  already  observed,  no  confisca- 
tion«  but  the  proceeds  of  the  property  have 
passed  into  the  possession  of  the  government, 
and  restoration  of  the  property  is  pledged  to 
none  except  to  those  who  have  continually  ad- 
hered to  the  govemni<»nt.  \Vliether  restoration 
will  be  made  to  others,  or  confiscation  will  be 
enforced,  is  left  to  be  determined  by  considera- 
tions of  public  policy  subsequently  to  be  de- 
velf»]>ed. 

It  is  to  be  observed,  however,  that  the  aban- 
doned and  captured  property  act  was  approved 
on  the  12th  of  March,  1863  (12  Stat,  at  L. 
820),  and  on  the  17th  of  July,  1862.  Congress 
had  already  passed  an  act — the  same  wliich 
provided  for  confiscation — which  authorized 
the  President,  "at  any  time  hereafter  by  proc- 
lamation, to  extend  to  persons  who  may  have 
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participated  in  the  existing  Rehollion  m  any 
state  or  part  thereof,  pardon  and  amnesty,  with 
such  exceptions  and  at  such  time  and  on  such 
conditions  as  he  may  deem  ex|HMlient  for  the 
public  welfare."  The  act  of  the  12th  of  March, 
1863,  provided  for  the  sale  of  enemies'  prop- 
erty collected  under  the  act,  and  pnvment  of 
the  proceetls  into  the  Treasury,  and  left  them 
there  subject  to  such  action  as  the  President 
might  take  under  the  act  of  the  17th  of  July, 
18G2.     What  was  this  action? 

The  suggestion  of  pardon  by  Congress,  for 
such  it  was,  rather  than  authority,  remained 
imacted  for  more  than  a  year.  '  At  length, 
however,  on  the  8th  of  Det'cmber,  1803  (13 
Stat,  at  L.  737),  the  President  issue<l  n  proc- 
lamation, in  which  he  referre<l  to  that  act,  and 
offered  a  full  pardon,  with  restoration  of  all 
•rights  of  property,  except  as  to  slaves  [*140 
and  property  in  which  rights  of  third  persons 
had  intervened,  to  all,  with  some  exceptions, 
w;ho,  having  been  engaged  in  the  Rebellion  as  ac- 
tual participants,  or  as  aiders  or  abettors,  would 
take  and  keep  inviolate  a  prescribeti  oath.  By 
this  oath  the  person  seeking  to  avail  himself  of 
the  offered  pardon  was  required  to  promise 
that  he  would  thenceforth  support  the  Consti- 
tution of  the  United  States  and  the  union  of 
the  states  thereunder,  and  would  also  abide  by 
and  support  all  acts  of  Congress  and  all  proc- 
lamations of  the  President  in  reference  to 
slaves,  unless  the  same  should  be  modified  or 
rendered  void  by  the  decision  of  this  court. 

In  his  annuaJ  message  transmitted  to  Con- 
gress on  the  same  day,  the  President  said  : 
'The  Constitution  authorizes  the  Executive  to 
grant  or  withhold  pardons  at  his  own  absolute 
discretion."  He  asserted  his  power  "to  grant 
it  on  terms  as  fully  established"  and  explained 
the  reasons  which  induced  him  to  rec|uire  ap- 
plicants for  pardon  and  restoration  of  property 
to  take  the  oath  prescribed,  in  these  words: 
*'Laws  and  proclamations  were  enactcni  and  put 
forth  for  the  purpose  of  aiding  in  the  suppres- 
sion of  the  Rebellion.  To  give  them  their 
fullest  effect,  there  had  to  be  a  pledge  for  their 
maintenance.  In  my  Judgment  they  have 
aided,  and  will  further  aid,  the  cause  for  which 
they  were  intended.  To  now  abandon  them 
would  not  only  be  to  relinquish  a  lever  of 
power,  but  would  also  be  a  cruel  and  astound- 
ing breach  ol  faith.  .  .  .  For  these  and 
other  reasons,  it  is  thought  best  that  support  of 
these  measures  shall  be  included  in  the  oath, 
and  it  is  belie%*ed  the  Executive  may  lawfully 
claim  it  in  return  for  pardon  and  restoration 
of  forfeited  rights,  which  he  has  clear  consti- 
tutional power  to  withh(»ld  altogether  or  grant 
upon  the  terms  which  he  shall  deem  wisest  for 
the  public  interest." 

The  proclamation  of  pardon,  by  a  qualifying 
proclamation  issueil  on  the  20th  of  March,  1864 
(13  Stat,  at  L.  741),  was  limited  to  those  per- 
sons only  who,  being  yet  at  large  and  free 
from  confinement  *or  duress,  shall  vol-  [*141 
untarily  come  forward  and  take  the  said  oath 
with  the  purpose  of  restoring  peace  and  estab- 
lishing the  national  authority. 

On  the  2»tli  of  May,  180.5  (13  Stat,  at  L. 
758).  amnesty  and  pardon,  with  the  restoration 
of  the  rights  of  property  exo<*pt  as  to  slaves, 
and  that  as  to  which  legal  proceedings  had 
been    instituted    under    laws    of    the    United 
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states,  were  again  offered  to  all  who  had,  di 
rectly  or  indirectly,  participated  in  the  Rebel- 
lion, except  certain  persons  included  in  four- 
teen classes.  All  who  embraced  this  offer  were 
required  to  take  and  subscribe  an  oath  of  likr 
tenor  with  that  required  by  the  first  procla- 
mation. 

On  the  7th  of  September,  1867  (15  Stat,  at 
L.  699),  still  another  proclamation  was  issued, 
offering  pardon  and  amnesty,  with  restoration 
of  property,  as  before  and  on  the  same  oath,  to 
all  but  three  excepted  classes. 

And  finally,  on  the  4th  of  July,  1868  (15 
Stat,  at  L.  702),  a  full  pardon  and  amnesty 
was  granted,  with  some  exceptions,  and  on  the 
25th  of  December,  1868  (15  Stat,  at  L.  711), 
without  exception,  unconditionally  and  with- 
out reservation,  to  all  who  had  participated  in 
the  Rebellion,  with  restoration  of  rights  of 
property  as  before.    No  oath  was  required. 

It  is  true  that  the  section  of  the  act  of  Con- 
gress which  purported  to  authorize  the  procla- 
mation of  pardon  and  amnesty  by  the  Presi- 
dent was  repealed  on  the  21st  of  January,  1867, 
but  this  was  after  the  close  of  the  \var,  when 
the  act  had  ceased  to  be  important  as  an  ex- 
pression of  the  legislative  disposition  to  carry 
into  effect  the  clemency  of  the  Executive,  and 
after  the  decision  of  this  court  that  the  Presi- 
dent's power  of  pardon  "is  not  subject  to  leg- 
islation;" that  "Congress  can  neither  limit  the 
effect  of  his  pardon,  nor  exclude  from  its  ex- 
ercise any  class  of  offenders."  It  is  not  im- 
portant, therefore,  to  refer  to  this  repealing  act 
further  than  to  say  that  it  is  impossible  to 
!)elieve,  while  the  repealed  provision  was  in 
full  force,  and  the  faith  of  the  legislature 
142*]  *as  well  aa  the  Executive  was  engaged  to 
the  restoration  of  the  rights  of  property  prom- 
ised by  the  latter,  that  the  proceeds  of  property 
of  persons  pardoned,  which  had  been  paid  into 
the  Treasury,  were  to  be  withheld  from  them. 
The  repeal  of  the  section  in  no  respect  changes 
the  national  obli|;ation,  for  it  does  not  alter 
at  all  the  operation  of  the  pardon,  or  redi^ce 
in  any  degree  the  obligations  of  Congress  un- 
der the  Constitution  to  give  full  eff^  to  it, 
if  necessary,  by  legislation. 

We  conclude,  therefore,  that  the  title  to  the 
proceeds  of  the  property  which  came  to  the 
possession  of  the  government  by  capture  or 
abandonment,  with  the  exceptions  already 
noticed,  was  in  no  case  devested  out  of  the 
original  owner.  It  was  for  the  government  it- 
self to  determine  whether  these  proceeds  should 
be  restored  to  the  owner  or  not.  The  promise 
of  the  restoration  of  all  rights  of  property 
decides  that  question  affirmatively  as  to  all 
persons  who  availed  themselves  of  the  prof- 
fered pardon.  It  was  competent  for  the  Pres- 
ident to  annex  to  his  offer  of  pardon  any  con- 
ditioDB  or  qualifications  he  should  see  fit; 
but  after  those  conditions  and  qualifications 
had  been  satisfied,  the  pardon  and  its  connected 
promises  took  full  effect.  The  restoration  of 
ibe  proceeds  became  the  absolute  right  of 
the  persons  pardoned,  on  application  within 
two  years  from  the  close  of  the  war.  It  was, 
in  fact,  promised  for  an  equivalent.  Tardon 
and  restoration  of  political  rights"  were  "in 
return"  for  the  oath  and  its  fulfilment.  To 
refuse  it  would  be  a  breach  of  faith  not  less 
"cruel  and  astounding"  than  to  abandon  the 
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freed  people  whom  the  Executive  had  promised 
to  maintain  in  their  freedom. 

What,  thai,  was  the  effect  of  the  provision 
of  the  act  of  1870  (16  Stat,  at  L.  235)  upon 
the  right  of  the  owner  of  the  cotton  in  this 
case?  He  had  done  certain  acts  which  this 
court  {U.  8.  V.  Padelford,  9  Wall.  631,  19  L. 
ed.  788 ) ,  has  adjudged  to  be  acts  in  aid  of  the 
Rebellion;  but  he  abandoned  the  cotton  to  the 
agent  of  the  Treasury.  Department,  by  whom 
it  has  been  sold  and  the  proceeds  paid  into 
the  Treasury  of  the  *United  States;  and  [*143 
he  took,  ana  has  not  violated,  the  amnes^  oath 
under  the  President's  proclamation.  Upon  this 
case  the  court  of  claims  pronounced  him  en- 
titled to  a  judgment  for  the  net  proceeds  in 
the  Treasury.  This  decree  was  rendered  on 
the  26th  of  May,  1869;  the  appeal  to  this  court 
made  on  the  3d  of  June,  and  was  filed  here  on 
the  11th  of  December,  1869. 

The  judgment  of  the  court  in  the  case  of 
Padelford,  which,  in  its  essential  features,  was 
the  same  with  this  case,  was  rendered  on  the 
30th  of  April,  1870.  It  affirmed  the  judgment 
of  the  court  of  claims  in  his  favor. 

Soon  afterwards  the  provision  in  question 
was  introduced  as  a  proviso  to  the  clause  in 
the  general  appropriation  bill,  appropriating  a 
sum  of  money  for  the  payment  of  judgments 
of  the  court  of  claims,  and  became  a  part  of 
the  act,  with  perhaps  little  consideralion  in 
either  House  of  Conn-ess. 

This  proviso  declares  in  substance  that  no 
pardon,  acceptance,  oath,    or    other    act    per- 
formed in  pursuance,  or  as  a  condition,  of  par- 
don, shall  be  admissible  in  evidence  in  sup- 
port of  any  claim  against  the  United  States 
in  the  court  of  claims,  or  to  establish  the  righA 
of  any  claimant  to  bring  suit  in  that  court; 
nor,  if  already  put  in  evidence,  shall  be  used 
or  considered  on  behalf  of  the  claimant,  by 
said  court,  or  by  the  appellate  court  on  appeaL 
Proof  of  loyalty  is  required  to  be  made  ae- 
cording  to  the  provisions  of  certain  statutes,  ir- 
respective of  tne  effect  of  any  executive  proc- 
lamation, pardon,  or  amnesty  or  act  of  obli- 
vion; and  when  judgment  has  been  already  ren- 
dered on  other  proof  of  loyalty,  the  Supreme 
Court,  on  appeal,  shall  have  no  further   ju- 
risdiction of  the  cause,  and  shall  dismiss  the 
same   for   want   of   jurisdiction.     It   is    fur- 
ther   provided   that,    whenever    any    pardon 
grant^  to  any  suitor  in  the  court  of  claims, 
lor  the  proceeds  of  captured  and  abandoned 
property,   shall   recite  in   substance  that   the 
person   pardoned   took  part  in   the  late   Be- 
bellion,  or  was  guilty  of  any  act  of  rebellion 
or  disloyalty,  and  shall  have  been  accepted  in 
writing  without  express  disclaimer  and    pro- 
testation against  the  fact  so  recited,  such  par- 
don or  acceptance  shall  be  tak^i  as  oonolusiTS 
evidence  *in  the  court  of  claims,  and  on  [*144 
appeal,  that  the  claimant  did  give  aid  to  the  Re- 
bellion; and  on  proof  of  such  pardon  or  accept- 
ance, which  proof  may  be  made  summarily  on 
motion  or  othwwise,  the  jurisdiction   of  the 
court  shall  ceaae,  and  the  suit  shall  be  forth- 
with dismissed. 

The  substance  of  this  enactment  is  that  an 
acceptance  of  a  pardon,  without  diadaimer, 
shall  be  conclusive  evidence  of  the  acts  par- 
doi^  but  shall  be  null  and  void  as  evidenee 
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of  the  rights  eonferred  by  it»  both  in  the 
eourt  of  daims  and  in  this  court  on  appeal. 

It  was  urged  in  argument  that  the  r^fht  to 
sne  the  goyemment  in  the  court  of  claims  is  a 
matter  of  favor;  but  this  seems  not  entirely 
accurate.  It  is  as  much  the  duty  of  the  goy- 
emment  as  of  individuals  to  fulfil  its  obliga- 
tions. Before  the  establishment  of  the  court 
oi  claims  claimants  could  only  be  heard  by 
Congress.  That  court  was  established  in  1855 
(10  Stat,  at  L.  612),  for  the  triple  purpose 
of  relieving  Congress,  and  of  protecting  the 
government  l^  regular  investigation,  and  of 
benefiting  the  claimants  by  affording  them  a 
certain  mode  of  examining  and  adjudicating 
upon  their  claims.  It  was  required  to  hear 
and  determine  upon  claims  founded  upon  any 
law  of  Congress,  or  upon  any  regulation  of  an 
executive  department,  or  upon  ai|y  ^^pntract, 
express  or  implied,  with  the  government  of 
the  United  States.  10  Stat,  at  L.  612.  Orig- 
inally it  was  a  court  merely  in  name,  for  its 
power  extended  only  to  the  preparation  of 
bills  to  be  submitted  to  Congress. 

In  1863  the  number  of  judges  was  increased 
from  three  to  five,  its  jurisdiction  was  enlarged 
and,  instead  of  being  required  to  prepare  bills 
for  Congress,  it  was  authorized  to  render  final 
judgment,  subject  to  appeal  to  this  court  and 
to  an  estimate  by  the  Secretary  of  the  Treas- 
ury of  the  amount  required  to  pay  each 
claimant.  12  Stat,  at  L.  765.  This  court  be- 
ing of  opinion  that  the  provisions  for  an  es- 
timate was  inconsistent  with  the  finality  es- 
sential to  judicial  decisions.  Congress  repealed 
that  provision.  Gordon  v.  {7.  8,  2  Wall.  561, 
17  L.  ed.  021,  14  Stat,  at  L.  9.  Since  then  the 
146*]  court  of  claims  has  exercised  *all  the 
limetloiis  of  a  court,  and  this  court  has  taken 
lidl  Jurisdiction  on  appeal.    14  Stat,  at  I*  44. 

The  court  of  claims  is  thus  constituted  one 
of  those  inferior  courts  which  Congress  author- 
ises, and  has  jurisdiction  of  contracts  between 
the  government  and  the  citizen,  from  which  ap- 
peal regularhr  lies  to  this  court. 

Undoubtedly,  the  legislature  has  complete 
control  over  uie  organization  and  existence  of 
that  court  and  may  confer  or  withhold  the 
right  of  appeal  from  its  decisions.  And  if 
this  act  did  nothing  more,  it  would  be  our  duty 
to  give  it  effect.  If  it  simply  denied  the  right 
of  appeal  in  a  particular  class  of  cases,  there 
could  be  no  doubt  that  it  must  be  regarded  as 
an  exercise  of  the  power  of  Congress  to  make 
"such  exceptions  from  the  appellate  Jurisdic- 
tion" as  should  seem  to  it  expedioit. 

But  the  language  of  the  proviso  shows  plain- 
ly that  it  does  not  intend  to  withheld  appel- 
late jurisdiction  except  as  a  means  to  an  end. 
Its  great  and  controlling  purpose  is  to  deny 
to  pardons  granted  by  the  President  the  effect 
which  this  court  had  adjudged  them  to  have. 
The  proviso  declares  that  pardons  shall  not  be 
considered  by  this  court  on  appeal.  We  had 
already  decided  that  it  was  our  duty  to  con- 
sider them  and  give  them  effect,  in  cases  like 
the  present,  as  equivalent  to  proof  of  loyalty. 
It  provides  that,  whenever  it  shall  appear 
that  any  judgment  of  the  court  of  claims  shall 
have  been  founded  on  such  pardons,  without 
other  proof  of  loyalty,  the  Supreme  Court 
shall  have  no  further  jurisdiction  of  the  case 
and  shall  dismiss  the  same  for  want  of  juris- 
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diction.  The  proviso  farther  declares  that  ev- 
ery pardon  granted  to  any  suitor  in  the  court 
of  daims  and  reciting  that  the  person  par- 
doned has  been  ffuilty  of  any  act  of  rebellion 
or  disloyalty,  shall,  if  accepted  in  writing 
without  disclaimer  of  the  fact  recited,  be  tak- 
en as  conclusive  evidence  in  that  court  and 
on  appeal,  of  the  act  recited;  and  on  proof  of 
pardon  or  acceptance,  summarily  made  on  mo- 
tion *or  otherwise,  the  jurisdiction  of  [*146 
the  court  shall  cease  and  the  suit  shall  be  forth- 
with dismissed. 

It  is  evident  from  this  statement  that  the 
denial  of  jurisdiction  to  this  court,  as  well  as 
to  the  court  of  claims,  is  founded  solely  on 
the  application  of  a  rule  of  decision,  in  causes 
pending  prescribed  by  Congress.  The  court 
has  jurisdiction  of  the  cause  to  a  given  point; 
but  when  it  ascertains  that  a  cer&in  state  of 
things  exists,  its  iurisdiction  is  to  cease  and 
it  is  required  to  oismiss  the  cause  for  want  of 
jurisdiction. 

It  seems  to  us  that  this  is  not  an  exercise 
of  the  acknowledged  power  of  Congress  to  make 
exceptions  and  prescribe  regulations  to  the 
appelate  power. 

The  court  is  required  to  ascertain  the  exist- 
oice  of  certain  facts  and  thereupon  to  declare 
that  its  jurisdiction  on  appeal  has  ceased, 
by  dismissing  the  bill.  What  is  this  but  to 
prescribe  a  rule  for  the  decision  of  a  cause  in 
a  particular  way!  In  the  case  before  us,  the 
court  of  claims  has  rendered  judgment  for  the 
claimant  and  an  appeal  has  been  taken  to  this 
court.  We  are  directed  to  dismiss  the  appeal, 
if  we  find  that  the  judgment  must  be  affirmed, 
because  of  a  pardon  granted  to  the  intestate 
of  the  claimants.  Can  we  do  so  without  al- 
lowing one  party  to  the  controversy  to  decide 
it  in  its  own  favor!  Can  we  do  so  without 
allowing  that  the  legislature  may  prescribe 
rules  of  decision  to  the  judicial  department  of 
the  government  in  cases  pending  before  it! 

We  think  not;  and  thus  thinking,  we  do  not 
at  all  question  what  was  decided  in  the  case  of 
Pennaylvania  v.  Wheeling  Bridge  Company,  18 
How.  420,  15  L.  ed.  436.  In  that  case,  after 
a  decree  in  this  court  that  the  bridge,  in  the 
then  state  of  the  law,  was  a  nuisance  and  must 
be  abated  as  such.  Congress  passed  an  act  le- 
galizing the  structure  and  making  it  a  post- 
road;  and  the  court,  on  a  motion  for  process 
to  enforce  the  decree,  held  that  the  bridge  had 
ceased  to  be  a  nuisance  by  the  exercise  of  the 
constitutional  powers  of  Confess,  and  denied 
the  motion.  No  arbitrary  rule  of  decision  was 
prescribed  in  that  case,  *but  the  court  [*147 
was  left  to  apply  its  ordinary  rules  to  the  new 
circumstances  created  by  the  act.  In  the  case 
before  us  no  new  circumstances  have  be^i  cre- 
ated by  legislation.  But  the  court  is  forbid- 
den to  give  the  effect  to  evidence  which,  in  its 
own  judgment,  such  evidence  should  have,  and 
is  directed  to  give  it  an  effect  precisely  om- 
trary. 

We  must  think  that  Congress  has  inadvert- 
ently passed  the  limit  wmch  separates  the 
legislative  from  the  judicial  power. 

It  is  of  vital  importance  that  these  powers 
be  kept  distinct.  The  Ccmstitution  provides 
that  the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court  and  such 
inferior  courts  as  the  Congress  shall  from  time 
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to  time  ordain  and  establish.  The  same  instru- 
ment, in  the  last  clause  of  the  same  article, 
provides  that  in  all  cnMes  other  than  tliose  of 
original  jurisdiction  **tlic  Supreme  Court  sliall 
have  appollate  jurisdiction  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  reg- 
ulations as  the  Congress  shall  make." 

Congress  has  already  pro>ided  that  the  Su- 
preme Court  shall  have  jurisdiction  of  the  judg- 
mentH  of  tlie  court  of  claims  on  appeal.  Can 
it  prescribe  a  rule  in  conformity  with  which 
the  court  must  deny  to  itself  the  jurisdiction 
thus  conferred,  1>ecause  and  only  because  its 
decision,  in  accordance  with  settled  law,  must 
be  adverse  to  the  government  and  favorable 
to  the  suitor?  Tliis  question  seems  to  us  to 
answer   itself. 

The  rule  prescribed  is  also  liable  to  just 
exception  as  impairing  the  pffoct  of  a  pardon, 
and  thus  infringing  the  constitutional  power  of 
the  Kxecutive. 

It  is  the  intention  of  the  Constitution  that 
each  of  the  great  co-ordinate  departments  of 
the  government — ^the  legislative,  the  extHJU- 
tive,  and  the  judicial — shall  be,  in  its  sphere, 
independent  of  the  others.  To  the  Executive 
alone  is  intrusted  the  power  of  pardon;  and 
it  is  granted  without  hmit.  Pardon  includes 
amnesty.  It  blots  out  the  otfenso  pardoned 
and  n*nioves  nil  its  penal  conse<|Uciices.  It 
may  l»o  grantwl  on  conditions.  In  thcHi*  partic- 
148*]  ular  pardons.  *'that  no  doubt  might  exist 
as  to  their  character,  n*storation  of  property 
wa-^  expressly  pledged;  and  the  pardon  was 
granted  on  condition  that  the  person  who 
availed  hiinself  of  it  should  take  and  keep  a  pre- 
Bcribed  oath. 

\ow.  it  is  clear  that  the  legislature  cannot 
change  the  efFect  of  such  a  pardon  any  more 
than  the  Kxocutive  can  change  a  law.  Yet  this 
is  attempted  by  the  provision  under  considera- 
tion. The  court  is  require<l  to  rwcive  spe- 
cial pardons  as  evidence  of  guilt,  and  to  treat 
them  as  null  and  void.  It  is  required  to  dis- 
regard pardons  granted  by  proclamation  on 
<-ondition.  though  the  condition  has  l»een  ful- 
filled, and  to  deny  them  their  legal  effect.  This 
certainly  impairs  the  executive  authority,  and 
directs  the  court  to  be  instrumental  to  that 
end. 

We  think  it  unnecessary  to  enlarge.  The 
simpli'st  statement   is  the  best. 

We  ri'peat  that  it  is  iiiipo-isihle  to  believe 
that  this  provision  was  not.  inserted  in  the 
appropriation  bill  through  ina<lv<»rtenee;  and 
that  we  shall  not  lK»st  fulfil  the  delilierate 
will  of  the  legislature  by  dnn/iiifj  thr  motion 
to  dismiss  ami  n/Jirming  the  jutlfjmrnt  of  the 
Court  of  Cfoitus:  whivh  is  (U'rordim/lif  done. 

Mr.  .In-^tiee  Miller  dissenting: 

I  cannnt  iigvii'  to  the  opinion  of  the  court 
just  delivered  in  an  important  matter;  and  I 
r<*gret  this  ihe  uiore  because  1  do  agree  to  the 
]n-opo««ition  that  the  proviso  to  the  act  of  July 
12,  ]^70.  is  unconstitutional,  s^  far  as  it  at- 
tempts to  preseriU'  to  the  jndieiary  the  effect 
to  Ih«  given  to  an  act  of  pardon  or  nnmestv 
by  the  President.  This  power  of  panlon  is 
confideil  to  the  President  by  the  Constitution, 
and  whatever  may  be  its  extent  or  its  limits, 
the  legislative  branch  of  the  government  can- 
not imiKiir  its  foree  or  ellVct  in  a  judicial 
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proceeding  in  a  constitutional  ooari.  But  I 
have  not  been  able  to  bring  ray  mind  to  con- 
cur in  the  proposition  that,  under  the  act  con- 
cerning captured  and  abandoned  property, 
there  remains  in  the  former  owner,  who  had 
given  aid  and  ^comfort  to  the  Rebellion,  [*149 
any  interest  whatever  in  the  property  or  its  pro- 
ceeds when  it  had  been  sold  and  paid  into  the 
Treasury  or  bad  been  converted  to  the  use  of  the 
public  under  that  act.  I  must  construe  this 
act,  as  all  others  should  be  construed,  by 
seeking  the  intention  of  its  framers,  and  the 
intention  to  restore  the  proceeds  of  such  prop- 
erty to  the  loyal  citizen,  and  to  transfer  it  ab- 
solutely to  the  government  in  the  case  of  thorn* 
who  had  given  active  support  to  the  Rebellion, 
is  to  me  too  apparent  to  be  disregarded.  In 
the  one  case  the  government  is  converted  into 
a  trustee  for  the  former  owner;  in  the  other 
it  appropriates  it  to  its  own  use  as  the  prop- 
erty of  a  public  enemy  captured  in  war.  Can 
it  be  inferred  from  anything  found  in  the  stat- 
ute that  Congress  intended  that  this  property 
should  ever  be  restored  to  the  disloyal?  i 
am  unable  to  discern  any  such  intent.  But  if 
it  did,  why  was  not  some  provision  made  by 
which  the  title  of  the  government  could  at 
some  time  be  made  perfect,  or  that  of  the 
owner  established?  Some  judicial  proceeding 
for  confiscation  would  s^-em  to  be  necessary 
if  there  remains  in  the  disloyal  owner  any  right 
or  interest  whatever.  But  there  is  no  such 
provision,  and  unless  the  act  intended  to  for- 
feit absolutely  the  right  of  the  disloyal  own- 
er, the  proceeds  remain  In  a  condition  where 
the  owner  cannot  maintain  a  suit  for  its  re- 
covery, and  the  United  States  can  obtain  no 
perfect  title  to  it. 

This  statute  has  recently  received  the  atten- 
tive consideration  of  the  court  in  two  reported 
cases. 

In   the  case  of   The   U,  8.  v.   Anderson,   9 
Wall.  65,  19  L.  ed.  617,  in  reference  to  the  re- 
lation of  the  government  to  the  money  paid 
into  the  Treasury  under  this  act,  and  the  dif- 
ference betwwn  the  property  of  the  loyal  and 
disloyal  owner,  the  court  uses  language  hard- 
ly consisti*nt  with  the  opinion  just  read.     It 
says  that  Congress,  in  a  spirit    of    liberality, 
constituted  the  government  a  trustee   for    «o 
much  of  this  property  as  belonged  to  the  faith- 
ful southern  people,  and  while  it  directed  that 
all  of  it  should  be  sold  and  its  proceeds  paid 
into  the  Treasury,  gave  to  this  class  of  per- 
sons an  opportunity  to  establish  *their  [*150 
right  to  the  proceeds.  Again,  it  is  said,  that  "the* 
measure,    in    itself   of   great    beneficence,    wnn 
pnictically  important  only  in   its  application 
to  the  loyal  southern  people,  and  sympathy  for 
their  situation,  <loubtles8,  promptwl  Congress 
to  pass  it.*'     These  views  had  the  unanimous 
concur ren<'e  of  the  ccairt.     If  I  understand  the 
present   opinion,    however,    it    maintains    that 
the  government,  in   taking  possession  of    this 
pro})erty  and  selling  it,  bcn-ame  the  trustee  of 
all   the*  former  owners,  whether   loyal  or   di**- 
loyal,  and   holds   it   for  the  latter  until    par- 
doned by  the  President,  or  until  Congress  or- 
ders it  to  be  restore*!  to  him. 

The  other  case  which  I  refer  to  is  that  of 
United  Fltaies  v.  Padelford,  0  Wall.  531,  19 
L.  ed.  788.  In  that  case  the  opinion  maki*:<  a 
labored    and    successful    elTort   to    show    that 
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Padelford,  the  owner  of  the  property,  had  se- 
cured the  benefit  of  the  amnesty  proclamation 
before  the  property  was  seized  under  the  same 
statute  we  are  now  considering.  And  it  bases 
the  right  of  Padelford  to  recover  its  proceeds 
in  the  Treasury  on  the  fact  that  before  the 
capture  his  status  as  a  loyal  citizen  had  been 
restored,  and  with  it  all  his  rights  of  property, 
although  he  had  previously  given  aid  and  com- 
fort to  the  Rebellion.  In  this  view  I  concurred 
with  all  ray  brethren.  And  I  hold  now  that  as 
long  as  the  possession  or  title  of  property  re- 
mains in  the  party,  the  pardon  or  the  amnesty 
remits  all  right  in  the  government  to  forfeit 
or  confiscate  it.  But  where  the  property  has 
already  been  seized  and  sold,  and  the  proceeds 
paid  into  the  Treasury,  and  it  is  clear  that  the 
statute  contemplates  no  further  proceeding 
as  necessary  to  devest  the  right  of  the  for- 
mer owner,  the  pardon  does  not  and  cannot  re- 
store that  whicn  has  thus  completely  passed 
away.  And  if  such  was  not  the  view  of  the 
court  when  Padelfard*8  CcLse  was  under  con- 
sideration, I  am  at  a  loss  to  discover  a  reason 
for  the  extended  argument  in  that  case,  in 
the  opinion  of  the  court,  to  show  that  he  had 
availed  himself  of  the  annesty  before  the  seiz- 
ure of  the  property.  If  the  views  now  ad- 
vanced are  sound,  it  was  whollv  immaterial 
whether  Padelford  was  pardoned  before  or  aft- 
er the  seizure. 

Mr.  Justice  Bradley  concurred  in  the  fore- 
going dissenting  opinion. 


!•]        LEMUEL  W.  MASON,  AppU 

V. 

EDWARD  A.  ROLLINS,  Comr.  of  Int.  Rev., 

et  al.: 
PARKER  R.   MASON,   Appt,, 

V, 

S.   S.  MANX,  Deputy  Coll.  of  Int.  Rev., 

and 
PARKER   R.   MASON,   Appt, 

R.  W.  HART,  Deputy  Coll.  of  Int.  Rev. 

(See  8.  C.  18  Wall.  602,  008.) 

Averments  of  dtiaienahip,  when  necessary — re- 
peal of  act. 

When  the  averments  of  citiiensblp  In'  bills  are 
not  sufflcient  to  give  the  circuit  court  jurisdiction 
under  the  judiciary  act  of  1789,  and  if,  when  the 
Bults  were  brou^t.  the  special  act  giving  juris- 
diction without  regard  to  citizenship  was  repealed, 
the  bills  will  be  dismisiicd. 

[Nos.  79,  80,  81.] 

Argued,  No,  79,  Nov,  21,  1871,  and  Nos.  80,  81, 
Nov.  2S,  1871.  Decided^an.  29,  1872. 

APPEAL    from    the    Circuit    Court    of    the 
United   States   for   the  Northern   District 
of  Illinois. 

The  cases  are  sufficiently  stated  by  the  court. 
Mr.  E.  H.  Rob  J  for  appellants. 
Messrs.  Akerman,  Atty.   Ocn.,  nnd  B.  B. 
Bristow,  Solicitor  Oen,,  for  appellees. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  records  in  these  cases  are  of  proceed- 
ings in  equity  against  the  defendants.  The 
first  bill  describes  the  plaintiff  as  a  citizen  of 
13  Wall. 


the  state  of  Illinois,  and  the  defendant,  Rol- 
lins, as  of  the  District  of  Columbia,  and  a  cit- 
izen of  the  state  of  ,  and  the  defend- 
ants, Wm.  B.  Allen  and  Duncan  Ferguson,  at 
citizens  of  the  state  of  Illinois. 

The  second  bill  describes  the  plaintiff  as  a 
citizen  of  the  state  of  Illinois  and  the  defend- 
ants, S.  S.  Mann,  William  B.  Allen,  and  Dun- 
can Ferguson,  as  citizens  of  the  state  of  Illi- 
nois; and  the  defendant,  Columbus  Delano,  as 
commissioner  of  internal  revenue,  without 
averring  that  he  be  a  citizen  of  any  state. 

The  third  bill  describes  the  plaintiff  as  a 
citizen  of  the  state  of  Illinois,  and  does  not 
aver  that  any  of  the  defendants  are  citizens 
of  any  other  state. 

It  IS  minifost  that  the  averments  of  citizen- 
ship in  neither  *of  the  bills  are  sufficient  [*003 
to  ^ve  the  circuit  court  jurisdiction  under  the 
judiciary  act  of  1789;  and  all  were  filed  subse- 
quentlv  to  the  13th  of  July,  1866,  when  the 
act  of  1833,  whicli  gave  jurisdiction  to  the 
courts  of  the  United  States  of  suits  under  the 
internal  revenue  act  against  the  collectors  and 
others,  without  regard  to  citizenship,  was  re- 
Dealed 

Ins.'  Co,  V.  Ritchie,  5  Wall.  544,  18  L.  ed. 
542. 

When  these  suits  were  brought,  therefore, 
there  was  no  act  in  force  giving  jurisdiction, 
in  cases  such  as  those  made  by  the  records,  to 
the  courts  of  the  United  States.  The  circuit 
court  was  obliged,  therefore,  to  dismiss  the  bill 
in  each  case  for  want  of  jurisdiction,  and  the 
judgment  of  the  court  in  the  several  cases  must 
he  affirmed. 


NOEL  BYRON  BOYDEN  et  al.,  Plffs.  in  Err., 

v, 
UNITED  STATES. 

(See  S.  C.  13  Wall.  17-25.) 

Robbery  of  public  moneys,  no  defense  to  action 
on  receiver*s  bond — liability  of  receiver. 

1.  Where  a  receiver  of  public  mooevs  has  f^iven 
bond  for  the  faithful  performance  of  his  duties  as 
required  by  law.  proof  that  he  has  been  robbed  of 
the  public  money  received  by  him.  Is  no  defense 
to  a  suit  on  such  boud. 

2.  His  liability  is  to  be  measured  by  his  Itond, 
and  where  that  binds  him  to  pay  the  money,  a 
cause  which  renders  that  Impossible  Is  of  no  im* 
portauce. 

[No.  4.] 

Submitted  Oct,  16,  1871,    Decided  Feb,  6,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
This  was  a  suit  coinnicnccd  in  the -court  be- 
low, against  Boyden  and  his  sureties,  on  his 
official  bond,  as  receiver  of  public  moneys  for 
the  district,  of  lands  subject  to  sate,  at  Eau 
Claire,  Wisconsin.  The  bond  was  given  pur- 
suant to  the  6th  section  of  the  act  of  May  10, 
1800,  2  Stat.  75,  and  has  the  condition  that, 
if  the  said  Boyden  has  truly  and  faithfully  exe- 

NoTB. — lAahiHiy  of  bailee,  for  loss  by  theft  or 
robbery. 

A  warehouseman  is  not  liable  for  goods  stolen 
by  his  servant,  without  necHsence  on  bis  part. 
Schmidt  V.  Blood.  0  Wend.  268.  24  Am    Dec.  14.3. 

If  a  thing  let  to  hire  perishes  or  is  stolen  with- 
out any  neglect  or  want  of  rare  of  the  hirer,  the 
latter  will  not  be  responsible  for  the  loss.    Williams 
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ented  and  discharged  and  shall  continue  truly 
and  faithfully  to  discharge  all  the  duties  of 
said  office  according  to  law,  then  the  obligation 
shall  be  void.  The  breach  alleged  is  that  said 
Boyden  received,  as  such  receiver  of  the  mon- 
eys of  the  United  States,  the  sum  of  $6,088.16, 
whidi  he  has  not  paid  over  to  the  United 
States.     The   defenoants   pleaded:    First,   the 

Senerai  issue;  second,  performance  of  the  con- 
itions;  third,  that  said  Boyden  was  violent- 
ly robbed  of  said  sum  of  money.  The  plantiffs 
join  issue  on  the  first  plea,  and  reply  to  the 
second  and  third,  that  Boyden  received  said 
money  as  receiver,  and  has  not  paid  it  to  the 
plaintiffs  as  required  by  law,  on  which  it  seems 
that  issues  are  joined. 

The  defendants  upon  the  trial  offered  to 
prove  that,  Dec.  23,  1859,  at  the  village  of 
£au  Claire,  N.  B.  Boyden,  the  receiver  of  pub- 
lic moneys,  was  beset  by  some  person  or  per- 
■ODS  to  him  unknown,  and  thrown  down,  and 
against  all  defense  that  he  could  make,  was 
gnggod  and  bound  and  the  moneys  described  in 
the  complaint,  violently  and  without  his  fault, 
taken  from  him  and  carried  away.  To  the  in- 
troduction of  this  evidence  the  district  attor- 
ney objected,  upon  the  ground  that  the  said 
facts,  as  offered  to  be  proved,  constituted  no  de- 
fense. The  court  sustained  the  objection,  and 
the  defendants  excepted. 

Judgment  having  been  rendered  for  the 
plaintiff,  the  defendants  brought  the  case  to 
this  court  by  writ  of  error. 

Me38r$,  Matt.  H.  Carpenter  and  M,  M, 
Oomren,  for  plaintiffs  in  error: 

At  the  common  law  an  officer  was  not  re- 
sponsible for  loss  of  public  or  private  funds, 
except  upon  the  ground  of  negligence  or  de- 
fault. 

Lane  v.  Cotton,  1  Ld.  Raym.  646;  Whitfield 
▼.  Le  Despencer,  Cowp.  754, 

In  the  case  of  A  Ibany  Co.  v.  Dorr,  26  Wend. 
440,  it  was  held  that  '*a  public  officer,  in- 
trusted with  the  receipt  and  disbursement  of 
public  funds,  is  not  responsible  for  moneys  stol- 
en from  his  office,  where  there  is  no  imputa- 
tion of  neglijTence  or  other  default  on  his 
part."  Chief  Justice  Nelson,  in  giving  the  opin- 
ion, places  emphasis  upon  the  condition  of  the 
bond,  being  for  the  faithful  execution  of  the 
duties  of  his  office,  and  says  that  this  condi- 
tion recognizes  the  ocmimon-law  rule. 

Broumiiig  v.  Hanford,  6  Uill,  689. 

The  case  of  Albany  Co.  v.  Dorr  was  affirmed 
hy  the  court  of  errors  in  1844. 

7  Hill,  683. 

In  May,  1846,  the  case  of  Muzzy  v.  Shattuck, 
1  Den.  233,  was  decided  by  the  supreme  court 


of  New  York,  and  the  decision  affirmed  by  the 
court  of  errors,  in  which  it  was  held  that  it 
was  no  defense  to  an  action  against  a  town 
collector  and  his  sureties  on  the  official  bond, 
that  the  money  had  been  stolen  from  the  dwell- 
ing-house of  the  principal  "without  any  fault, 
want  of  care,  or  omission  of  duty  on  his  park" 

1  Den.  238. 

But  the  decision  in  this  case  is  placed  aolelv 
upon  the  construction  of  the  statute,  which 
was  peculiar  in  its  provisions,  and  in  the  opin- 
ion of  the  court  rendered  the  collector  a  debtor 
for  the  amount  by  him  collected,  and  his  sure- 
ties guarantors  for  the  pavment  of  the  debt 

It  does  not  conflict  with  the  case  of  Albanf 
Co,  T.  Dorr,  nor  with  the  common-law  rule  as 
to  official  liability;  but  only  interprets  and 
gives  effect  to  a  particular  statute.  It  is, 
therefore,  only  authority  for  the  construction 
of  a  similar  statute. 

The  surety  of  an  official  bond  is  not  bound 
beyond  the  terms  of  the  bond.  U.  8.  v.  Boyd, 
16  Pet.   187. 

In  every  act  of  Congress,  receivers  are  spok- 
en of  and  regarded  .as  public  agents  and  de- 
positaries. Nowhere  do  they  seem  to  be  re- 
garded as  insurers  against  inevitable  accident 
or  irresistible  force,  or  as  debtors  merely  of 
the  government. 

The  judgment  should  be  reversed  for  two 
reasons : 

First.  That  the  court  erred  in  refusing  to 
allow  the  defendants  to  introduce  any  evidence 
to  establish  the  facts  by  th^n  offered  to  be 
proved. 

Second.  Because  the  declaration  does  not 
contain  averments  which  constitute  any  cause 
of  action. 

Messrs.  A.  T.  Akerman,  Atty.  Oen.,  C.  H. 
Hill,  Asst.  Atty.  Oen.,  and  Brlatow,  Solicitor 
Gen.,  for  the  United  States: 

The  plea  of  the  plaintiffs  in  error  conf^ti- 
tuted  no  defense  to  the  suit  of  the  United 
States  to  recover  the  money  which  Boyden  had 
covenanted  to  pay  by  his  bond.  It  is  a  settled 
principle  of  law,  that  an  express  contract  to 
do  a  certain  thing  is  not  discharged  by  its 
becoming  subsequently  impossible  to  do  it  by 
unforseen  occurrences,  no  matter  how  much 
beyond  the  contractor's  control  they  may  be. 
This  rule  of  law  has  been  applied  to  many  cases 
of  as  great  seeming  hardship  as  that  of  the 
plaintiffs  in  error. 

3  Kent,  Com.  6th  ed.  465,  et  seq.;  Met.  Cont. 
213,  and  cases  cited;  Dermott  v.  Jones.  2  Wall. 
1,  17  L.  ed.  762;  The  Harriman,  9  Wall.  161, 
19  L.  ed.  629;  Paradine  v.  Jane,  Aleyn,  26. 

It  has  been  applied,  by  this  and  other  courts. 


▼.  Lloyd,  W.  Jones,  170 :  Taylor  v.  Caldwell.  3  B.  & 
8.  836;  82  L.  J.  Q.  B.  164;  Coggs  v.  Bernard, 
Baym.  909 ;  Flnacoe  v.  Small,  1  Esp.  315 :  Butt  v. 
Great  Western  Ry.  Co.  7  Eng.  L.  &  E.  448,  11  C. 
B.  140. 

Unless  he  is  negligent,  a  warehouseman  is  not 
liable  for  goods  stolen  while  under  his  charge,  by 
his  servants  or  others.  Moore  v.  Mayor,  etc.  of 
Mobile,  1  Stew.  284  ;  Williams  v.  Holland.  22  How. 
Pr.  137:  Schwerin  v.  McKle,  51  N.  Y.  180.  10  Am. 
Bep.  581 ;  Cincinnati,  etc.  R.  Co.  v.  McCool,  26  Ind. 
140;  Claflln  v.  Meyer,  75  N.  Y.  280,  31  Am.  Rep. 
407 ;  Lamo  v.  Western  R.  Co.  7  Allen,  08 ;  CaHs  v. 
Boston,  etc.  R.  Co.  14  Allen,  448;  Neal  v.  R.  Co. 
8  Jones  L.  482 ;  Pike  ▼.  Chicago,  etc.  R.  Co.  40  Wis. 
68S 

Warehouaenkan  must  do  more  than  show  that 
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fiooxlB  might  have  been  stolen.     Thomas  v.  Daldem, 
22  I^.  Ann.  413. 

If  warehousemen  exercise  ordinary  care,  and  a 
loss  occurs  by  burglary,  without  their  negligence, 
they  are  not  respoDHible  for  It.  Schwerin  v.  Mc- 
Kie,  51  N.  Y.  ISO,  10  Am.  Hep.  581. 

A  loss  by  theft  or  robberv  will  generally  excuse 
a  gratuitous  bailee  from  liability.  Fay  v.  Steamer 
New  World,  1  Cal.  348. 

A  private  carrier  for  hire  is  not  llnble  for  a  loss 
by  robbers,  nor  for  a  taking  from  him  or  his  serv- 
ants by  force.  Coggs  v.  Bernard,  Raym.  0O9 ; 
Brind  v.  Dale.  8  Carr.  &  P.  207. 

In  an  action  a^rnlnst  a  collector  for  the  non-pay- 
ment of  money  collected  by  him.  It  is  nut  a  defense 
that  the  money  was  stolen  from  him  without  his 
fault.    New  Providence  v.  McEacbron.  33  N.  J.  a3». 
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to  the  cases  of  official  bonds,  under  circam- 
stances  undistinguishable  in  principle  from  the 
present. 

17.  8.  V.  Prescoti,  8  How.  578;  U.  8.  r. 
Dashiel,  4  Wall.  185,  18  L.  ed.  321;  U.  8.  v. 
Keehler,  9  Wall.  83,  19  L  ed.  574;  Com,  t. 
C<mly,  8  Pa.  St.  872;  8iaU  v.  Harper,  6  Ohio 
St  607. 

(A  brief  for  the  United  States  was  also  filed 
at  the  preceding  term  by  Messrs,  E.  R,  Hoary 
Atty,  Oen,,  and  W,  A,  Field,  Asst.  Atiy,  Om,) 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 
Were  a  receiver  of  public  moneys,  who  has 

fiven  bond  for  the  faithful  performance  of  his 
uties  as  required  by  law,  a  mere  ordinary 
bailee,  it  might  be  that  he  would  be  relieved 
by  proof  that  the  money  had  been  destroyed 
by  nre,  or  stolen  from  him,  or  taken  by  irre- 
22*]  sistible  force.  He  would  •then  be  bound 
only  to  the  exercise  of  ordinary  care,  even  though 
a  bailee  for  hire.  The  contract  of  bailment 
implies  no  more  except  in  the  case  of  com- 
mon carriers  and  the  duty  of  a  receiver,  vir- 
tute  officii,  is  to  bring  to  the  discharge  of 
his  trust  that  prudence,  caution,  and  att^tion 
which  careful  men  usually  bring  to  the  con- 
duct of  their  own  affairs.  He  is  to  pay  over 
tH^  money  in  his  hands  as  required  by  law, 
but  he  is  not  an  insurer.  He  may,  however, 
make  himself  an  insurer  by  express  contract, 
and  this  he  does  when  he  binds  himself  in  a 
penal  bond  to  perform  the  duties  of  his  of- 
fice \iithout  exception.  There  is  an  estab- 
lished difference  between  a  duty  created  mere- 
ly by  law  and  one  to  which  is  added  the  ob- 
ligation of  an  express  undertaking.  The  law 
does  not  compel  to  impossibilities;  but  it  is 
a  settled  rule  that  if  performance  of  an  ex- 
press engagement  becomes  impossible  by  rea- 
son of  anything  occurring  after  the  contract 
was  made,  though  unforeseen  by  the  contract- 
ing party,  and  not  within  his  control,  he  will 
notr  be  excused.  Met.  Cont.  213;  The  Farri- 
man,  9  Wall.  161,  19  L.  ed.  G29.  The  rule  has 
been  applied  rigidly  to  bonds  of  public  ofHcers 
intrusted  with  the  care  of  public  money.  Such 
bonds  have  almost  invariably  been  construed 
as  binding  the  obligors  to  pay  the  money  in 
their  hands  when  required  by  law,  even  though 
the  money  may  have  been  lost  without  fault 
on  their  part.*  It  is  true  that  in  the  case  of 
Supervisors  of  Albany  v.  Dorr.  25  Wend.  440, 
in  the  supreme  court  of  New  York,  it  was  de- 
cided in  a  suit  on  a  bond  of  a  coun^  treasurer, 
conditioned  for  the  payment  of  all  money  that 
should  come  into  his  hands  as  treasurer,  that 
he  was  not  responsible  for  the  public  money 
feloniously  stolen  from  his  office  without  any 
negligence,  want  of  due  care,  or  other  blame 
or  fault  whatever  on  his  part;  and  this  de- 
eisdon  was  affirmed  in  the  court  of  appeals 
of  that  state,  only,  however,  by  nn  equal  di- 
vi«»ion.  Bvpcnnsors  of  Albany  v.  Dorr,  7  Hill, 
583.  It  was  rested  upon  the  supposed  liabil- 
ity of  the  officer,  virtute  officii,  which  it  was 
thought  his  bond  did  not  increase,  and  it  was 
supposed  to  be  sustained  bv  Tjanc  v.  Cotton, 
23»]  1  Ld.  Raym.  646:  and  Whitfield  v.  •Le 
Desjicncer,  Cowp.  754.  It  is  quite  plain,  however, 
that  those  cases  do  not  sustain  it.  Thoy  were 
actions  upon  the  case  against  the  Postmaster- 
13  Wall. 


General,  brought  not  by  the  goivemment,  but 
by  private  individuals  to  recover  damages  for 
the  negligent  failure  to  deliver  letters,  and  the 
defendants   were    held   not   liable   for   money 
stolen,  even  by  their  subordinates  in  office.    At 
most  the  Postmaster-General  was  a  mere  bailee, 
and   no   question    was    raised   respecting    the 
c^ect  of  a  bond  to  secure  the  perfonnance  of 
his  duties.    But,  whatever  may  have  been  the 
ruling  in  the  case  of  Supervisors  of  Albany  v. 
Dorr,  it  is  no  longer  authority,  even  in  the 
state  of  New  York.    Muzzy  v.  Shattuck,  1  Den. 
233,  subsequently  decided,  and  affirmed  unan- 
imously in  the  court  of  appeals,  is  utterly  ir- 
reconcilable  with   it,  and   it  has   settled  the 
law  otherwise  in  that  state    So  in  Pennsylva- 
nia, in  Com,  v.  Comly,  3  Pa.  St  372.  it  was 
ruled  that  the  responsibility  of  a  public  re- 
ceiver depends  on  his  contract,  when  there  is 
one,  and  not  on  the  law  of  bailments.  There  the 
condition  of  the  bond  was  to  account  and  pay 
over,  and  it  was  held  no  defense  by  the  surety 
of  the  receiver  that  the   money  was   stolen, 
though  it  was  kept  as  a  prudent  man  would 
keep  his  own  funds.     It  was  said  by   Chief 
Justice  Gibson,  in  delivering  the  judgment  of 
the  court,  after  referring  to  the  fact  that  a 
lessee  is  not  relieved  from  payment  of  rent  by 
destruction  of  the  demised  premises  by  fire, 
"A  loss  by  a  visitation  of  Providence,  which  no 
vigilance  could  prevent,  would  present  a  more 
meritorious  claim  for  relief,  one  would  think, 
than  a  loss  by  robberv,  which  is  always  pre- 
ceded by  a  greater  or  less  degree  of  negligence. 
A  receiver,  or  his  surety,  would  oome  before  a 
chancellor  with  an  ill  grace  on  that  ground, 
even   if   there   was   a  power   to   relieve   him. 
The  keepers  of  the   public   moneys,   or   their 
spcmsors,  are  to  be  held  strictly  to  the  con- 
tract, for  if  they  were  to  be  let  off  on  shallow 
pretenses,  delinquencies,    which    are    fearfully 
frequent  already,  would  be  incessant.    A  chan- 
cellor is  not  bound  to  control  the  legal  effect 
of  a  contract  in  any  case;  •and  his  discre-  ['24 
tion,  were  he  at  liberty  to  use  it,  would  be  influ- 
ence by  consideration^^  of  general  policy.^'  State 
V.  Harper,  6  Ohio  St.  607,  is  to  the  same  effect. 
This  is  precisely  the  ground  which  this  court 
has  taken.     In  The  United  States  v.  Prescoti, 
3  How.  678,  it  was  decided  that  the  felonious 
taking,  stealing  and  carrying  away  the  public 
money  in  the  hands  of  a  receiver  of  public  mon- 
ey,  without   any   fault   or   negligence   on   his 
part,  does  not  discharge  him  or  his  sureties, 
and  that  it  cannot  be  set  up  as  a  defense  to  an 
action  on  his  official  bond.  The  condition  of  the 
receiver's  bond  in  that  case,  it  is  true,  was 
that  the  receiver  should  pay  promptly  when 
orders  for  payment  should  be  received,  while 
the  bond  in  the  ease  before  us  is  conditioned 
that  Boyden,  the  receiver,  had  truly  executed 
and  discharged,  and  should  continue  truly  and 
faithfully  to  execute  and  discharge,  all  the  du- 
ties of  said  office  according  to  law.     But  the 
acts  of  Congress  respecting  receivers  made  it 
their  duty  to  pay  the  public  money  received  by 
them  when  ordered  by  the  Treasury  Deoart- 
ment,  and  that  dcpartinent,  by  its  general  or- 
ders of  1854.  required  pajTnent  to  he  matle  be- 
fore this  suit  was  brought.     No  exception  was 
made;  no  contingency  was  contemplated.     The 
bond,  therefore,  was  an  absolute  obligation  to 
pay  the  money,  and  differing  not  at  all,  in  legal 
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fffect,  from  the  bond  in  PrescotVs  Case.  A  sim- 
ilar ruling  was  made  in  United  States  v.  Da- 
ahiel,  4  Wall.  182,  18  L.  ed.  319.  What  the 
condition  of  the  bond  on  which  suit  was 
brought  in  that  case  was,  does  not  appear  in 
the  report,  but  it  was  for  the  discharge  of  the 
paymaster's  official  duty.  The  doctrine  of  Prea- 
cott^s  Case  was  also  recognized  in  United  States 
T.  Keehler,  9  Wall.  83,  19  L.  ed.  574,  and  it 
must  be  considered  as  settled  law.  Applying 
it  to  the  case  now  in  hand,  it  makes  it  clear 
that  the  evidence  offered  by  the  defendants, 
tending  to  prove  that  the  receiver  had  been 
robbed  of  the  public  money  received  by  him, 
was  rightly  rejected  as  constituting  no  defense 
to  the  suit  on  the  receiver's  bond.  It  is  true 
that  in  PreacotVs  Cane  the  defense  set  up 
25*  j  was  that  the  money  had  been  *stolen, 
while  the  defense  set  up  here  is  robbery.  But 
that  can  make  no  difference,  unless  it  be  held 
that  the'  receiver  is  a  mere  bailee.  If,  as  we 
have  seen,  his  liability  is  to  be  measured  by  his 
bond,  and  that  binds  him  to  pay  the  money, 
then  the  cause  which  renders  it  impossible  for 
him  to  pay  is  of  no  importance,  for  he  has  as- 
sumed tne  risk  of  it. 

There  is  nothing  in  the  second  error  assigned. 
Though  under  the  acts  of  Congress  of  August 
6,  1846  (9  Stat,  at  L.  59),  and  the  amendatory 
act  of  March  3,  1857  (11  Stat,  at  L.  249), 
receivers  are  required  to  pay  when  required 
by  the  Secretary  of  tlie  Treasury,  there  were 
general  orders  made  for  all  receivers,  requir- 
ing payments  to  be  made  at  stated  times,  which 
were  in  existence  when  this  receiver's  bond 
waft  ^iven.  The  declaration  avers  a  request, 
and  this  is  enough  after  verdict. 

The  judgment   is  affirmed. 


UNITED    STATES,    Appt,, 

V. 

DANIEL  WORMER. 
(See  S.  C.  13  Wall.  23-29.) 

Regulatimi  far  inspection  of  government  horses 
— abandonment  of  contract, 

1.  Where  one  made  a  contract  with  the  govern- 
ment to  deliver  to  It  sound  cavalry  horses,  subse- 
quent regulations  by  the  government  for  their  in' 
snection.  requiring  them  to  remain  In  the  Inspec- 
tion vard  twenty-four  hours  before  their  instiec- 
tion  and  that  such  of  them  as  were  Intended  as  a 
fraufl  <'n  the  Kovemment.  hy  reason  of  Incurable 
disease  or  purposely  concealed  defect,  should  be 
branded  with  the  letter  U,  are  reasonable,  and  do 
not  chan)?e  the  contract.* 

2.  Where  such  contractor  threw  up  his  contract 
by  renson  of  such  reirulatlons,  he  was  not  entitled 
to  any  c1aroa;;es  for  making  preparations  for  its  per- 
formance. 

[No.   26.] 

krgvicd  Dec.  IS,  1871,    Decided  Feb.  5,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  Htatod  by  the  court. 

Messrs.  B.  H.  Brlatow,  Solicitor  Gen,,  and 
C.  H.  Hilly  Asst.  Atty.  Gen,,  for  the  appel- 
lant. 

Mrsfii's.  EnooH  Totten,  Jos.  Hughes,  M. 
H.  Carpenter,  and  Ira  Harris,  for  appellee: 

The  new  mode  of  inspection  prescribed  by 
the  defendants  was  in  conflict  with  the  terms 
of  the  contract,  and  unlawful. 

This  has  been  found  as  an  "ultimate  fact" 
bv  the  court  of  claims,  and  is  conclusive. 
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Burr  V.  Des  Moines  Co.  1  Wall.  99,  17  L. 
ed.  561. 

The  attempt  by  the  United  States  to  modify 
the  contract  by  enforcing  these  unlawful  regu- 
lations was  a  renunciation  of  the  contract ;  and 
its  refusal  to  permit  the  contractor  to  fulfil 
the  contract  except  in  pursuance  of  such  unlaw- 
ful regulations,  excused  the  contractor  from 
making  a  tender  of  the  horses,  and  disdiaiiged 
him  from  the  contract. 

Jones  V.  Barclay,  2  Doug.  685;  Borden  v. 
Borden,  5  Mass.  67;  Hochster  v.  De  la  Tour, 
75  Eng^  C.  L.  678 ;  Cort  v.  Ambergate  Railway 
Co.  6  E.  L.  &  E.  230. 

The  appellee  is  entitled  to  damages  for  the 
breach  of  the  contract,  and  the  measure  of 
damages  is  the  profits  he  would  have  made 
had  he  been  permitted  to  complete  his  contract, 
or,  in  other  words,  the  difference  between  the 
cost  of  delivering  the  horses  and  the  price  he 
would  have  paid  for  them. 

Masterton  v.  Mayor,  etc,  7  Hill,  61;  R,  Co. 
V.  Howard,  13  How.  308;  Cort  v.  Ambergate 
Ry,  Co,  supra. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  claimant  [defendant  in  error]  demands 
$15,000  from  the  the  government,  by  way  of 
damages  for  breach  of  contract.    The  principal 
facts  *are  that  on  the  26th  day  of  Febru-  [*26 
ary,  1864,  the  claimant  entered  into  a  written 
agreement  with  the  chief  quartermaster  of  the 
cavalry  bureau,  to  deliver  at  the  government 
stables  in  St.   Charles,  Illinois,  by  or   before 
the   26th   of   March,   twelve   hundred   cavalry 
horses,   sound   and   of   certain   specified   ages, 
height,  and  quality  and,  on  delivery,  to  be  ex- 
amined and  inspected  without  unnecessary  de- 
lAy>  by  a  person  or  persons  to  be  appointed 
by  the  government.     Rejected  horses  were  to 
be  removed  by  the  contractor  within  one  day 
after  their  rejection.    Pajrment  was  to  be  made 
on  completion  of  the  contract,  should  Congress 
have  made  an  appropriation  for  that  purpose, 
or  as  soon  thereafter  as  funds  might  be  re- 
ceived.    Instructions  for  inspectors  of  cavalry 
horses  were  issued  a  few  days  after  the  date 
of  the  contract,  which  required,  amongst  other 
things,  that   horses  proposed  for  sale  to   the 
government  must  be  placed  in  the  inspection 
yard   at    least    twenty-four   hours    before    in- 
specting them;  and  none  but  the  inspector  and 
his  assistants  were  to  be  allowed  to  enter  the 
yard  or  to  handle  the  horses,  until  the  inspec- 
tion was  completed.    It  has  also  provided  tbat 
all  horses  which  were  manifestly  intended  as  a 
fraud  upon  the  government,  because  of  incur- 
able diseases  or  any  purposely  concealed  defect, 
should  be  branded  on  the  left  shoulder  with 
the  letter  R.    Horses  rejected  for  being  under 
age,  in  poor  condition,  or  injured  by  transpor- 
tation, were  to  be  lightly  branded    on  the  fore 
hoof  with  the  letter  R.     A  large  number   of 
other  directions  were  given  to  the  inspectors; 
but  these  seem  to  have  been  the  principal  onc»9 
complained  of.     The  claimant  applied  to  havo 
these  rules  modified  or  suspended  in  his  case, 
as  not  having  been  promulgated  when  he  made 
his  contract;  but  his  application  was  refused- 
He,  therefore,  threw  up  his  contract  and  did 
not  purchase  any  horses;  but  alleges  that  he 
sustained    damages   by   not   being   allowed    to 
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perform  his  contract  untrammelod  by  the  new 
regulations,  to  the  amount  of  $9,000.  The 
court  of  claims  found  that  the  regulations  ma- 
terially changed  and  modified  the  contract,  by 
throwing  upon  the  claimant  in  its  performance 
increased  delay,  greater  expense  and  largely 
27*]  augmented  risk ;  and,  therefore,  they  ^gave 
judgment  in  his  favor  for  such  damages  as 
would  make  him  whole. 

We  think  the  court  erred  in  this  finding  and 
judgment. 

Tlie  go\  ernment  clearly  had  the  right  to  pre- 
scribe regulatioHH  for  the  inspection  of  horses, 
and  there  was  great  need  of  strictness  in  this 
regard,  for  frauds  were  constantly  perpetrated. 
Wc  see  nothing  unreasonable  in  Uie  regulations 
complained  of.  It  is  well  known  that  horses 
may  be  prepared  and  fixed  up  to  appear  bright 
and  smart  for  a  few  hours,  and  it  was  alto- 
gether reasonable  that  they  should  be  placed  in 
the  go\-ernment  yard  for  the  period  required, 
and  that  no  person  interested  in  them  should 
be  permitted  to  manipulate  them  whilst  under 
inspection.  Tlie  branding  was  also  a  proper 
and  necessary  precaution  to  prevent  the  same 
horses  lieing  pr«?«ented  a  second  time  after  con- 
demnation. The  branding  on  the  foot  was  of 
slight  importance,  and  the  brand  on  the  shoul- 
der was  not  t4)  be  applied  except  in  cases  of  ab- 
solute fraud.  A  person  guilty  of  fraud  would 
have  no  right  to  complain  of  the  regulation  be- 
ing carried  into  effect. 

As  the  jfovemment  had  the  right  to  prescribe 
all  profHT  and  reasonable  regulations  on  the 
subji^ct,  and  as  the  regulations  prescribed  do 
not  seem  to  have  been  unreasonable,  the  claim- 
ant cannot  complain.  If  he  chose,  under  tliene 
circumstances,  to  fiing  up  his  contract,  he  must 
he  content  to  suffer  any  incidentnl  damage 
80*1  which  he  nmr  have  incurred  *in  making 
preparation^^  for  its  performance.  Tt  was  a  dam- 
age voluntarily  sustained,  and  the  maxim,  VO" 
lenti  non  fit  injuria,  applies  to  the  case. 

The  decree  i»  revernrd,  and  the  court  below  is 
directed  to  di$miss  the  petition. 


SAMUEL  O.  WHEEfJtlR,  Jr.,  Appt., 

r. 
GEORGE  HARRIS  et  al 

(See  S.  C.  13  Wall.  51-.'»«.) 
Two  appeals  in  the  name  ease  not  allovred — de- 
cree, tchen  not  final, 

1.  Two  Q|)|>eal«  are  not  allowed  In  the  same  cnHe. 
on  I  be  Hntue  «|UORtlon.  and  this  court  will  determine 
whif*l)  ou<*  of  the  two  should  he  dlsmlKsed. 

*J.  A  def*reo  of  afllrniance.  without  taxation  of 
c«-j«ts  ami  without  Hiwrlfylnj?  the  sum  for  which  It 
is  rendered,  l.i  defective  and  is  not  a  final  decree. 

[No.  508.] 
Huhmitird  Jan.  20, 1812,     Decided  Feb,  5,  1812, 

APPEAL  from  the  Circuit  Court  of  the  Cnit- 
«»il  Stjites  for  the  Southern  District  of  Xew 
York. 

Tlir  esi^i"  !•»  «»uflriciontly  stated  in  the  opinion. 
J/r.  Charles  DonoHne,  for  respondent,  in 

support  t»f  imnioii.  

McftMrs.  Goodrleh  ft  W]i«eler,  in  opposi- 
tion to  motion. 

Mr.  Chiof  Justice  Chase  delivered  the  opin- 
ion of  tlio  court: 

In  thin  cuse  a  motion  is  made  to  disniisst  the 
LI  Wall. 


appeal,  on  the  ground  that  a  prior  appeal  was 
taken  from  the  decree  in  the  same  cause.  It 
appears  that  on  the  19th  of  March,  1870.  upon 
an  appeal  taken  from  a  decree  of  the  district 
court,  it  was  decreed  in  the  circuit  court  thiit 
the  judgment  of  the  district  court  be  affirmed, 
with  costs  to  be  taxed.  From  this  decree  of 
the  circuit  court  an  appeal  was  taken  to  this 
court,  and  is  now  on  the  docket.  Subsequently, 
on  the  27th  of  May,  1871,  another  decree  in  the 
same  cause  was  rendered  by  the  circuit  court, 
in  which,  after  reciting  the  former  decree  and 
taxation  of  costs,  it  was  decreed  that  the  ap- 
pellees have  judgment  against  the  appellants 
for  the  amount  decreed,  together  with  costs, 
amounting  to  the  sum  of  $5,444.99.  From  this 
decree  an  appeal  was  taken,  and  a  bond  for 
damages  ana  costs  given  on  the  5th  of  June, 
and  approved  by  the  circuit  judge  on  the  7th  of 
June,  1871.  It  is  this  appeal  which  the  appel- 
lees now  move  to  dismiss. 

It  is  quite  true  that  two  appeals  are  not  al- 
lowed in  the  same  case  on  the  same  question. 
We  must  determine  which  one  of  the  two  should 
be  dismissed.  It  may  be  that  the  first  appeal 
was  from  a  decree  which  might  be  taken  as 
final,  if  the  second  decree  had  not  been  ren- 
dered. Rubber  Co.  v.  Goodyear,  6  Wall.  ln.l.  18 
L.  ed.  762:  HiUby  v:  Footc,  20  How.  290,  15  L. 
ed.  822.  But  it  is  obvious  that  the  circuit  Judge 
did  not  regard  it  as  final,  and  it  was  certainly 
defective.  The  second  decree  was  rendered,  not 
by  inadvertence,  but  in  view  of  the  rendition  of 
the  first  decree;  and  in  order  to  settle  the  pra4^ 
tice  in  the  circuit  court  of  the  southern  district 
of  New  Vork,  that  a  decree  of  afiirmance,  with- 
out taxation  of  costs  and  without  specifying  the 
sum  for  which  it  is  rendered,  is  not  to  lie  re- 
garded as  a  finnl  decree. 

We  think  this  the  better  practice  and,  there- 
fore, hold  that  the  first  appeal  must  be  diS" 
missed  as  irregular. 


WILLIAM  A.  BE  VANS  et  al,  Plffs.  in  Err^ 

V. 

UNITED  STATES. 

(See  8.  C.  1»  Wall.  .'>«-«.3.> 

Seizure  of  public  moneys  by  Confederate  gop- 
eminent  J  when  no  defense  to  a  receiver. 

1.  Where  It  had  been  the  duty  of  a  receiver  of 
public  money  to  pay  over  the  money  In  his  hnnds 
for  more  than  s  year  before  It  was  seized  by  the 
Confederate  covernnient.  such  selxure  Is  no  defeutu* 
to  an  .action  by  the  government  on  hlff  official  iHind 
for  such  moneys,  as  he  was  a  defaulter  l>efore  Kuch 
selxure. 

2.  A  depoHitary  of  public  money  cannot,  bv  mnk- 
Inf?  a  default,  throw  ui>on  the  irovernment  the  rink 
of  \oM  of  tht'  m«»nev  by  the  intervention  of  a  pub- 
lic enemy. 

[No.  0.1 

Argued  Oct.  16.   1811.    Decided  Feb.  5,  1Srt2. 

IN  ERROR  to  the  Circuit  Court  of  the  Cnitini 
States  for  the  District  of  Arkansas. 
This  was  a  suit  l»rou;;lit  in  the  district  cfuirt 
of  the  Cnitod  States  for  the  ea»iti»rn  ilistrict  of 
Arkansas,  against  Bcvans  and  his  sureties,  ou 
tlie  oflicinl  bond  of  Uevauis  as  receiver  <»f  pu-ilic 
numeys  for  the  district  of  hinds  subject  to  >;•»<' 
at  Batesville.  in  the  .state  of  Arkaiisiis.  Uy 
ctMiftcnt  and  ajfreeniont  of  the  pnrtii's,  it  Wiis 
onlered  that  this  case  Im'  transferred  to  tln» 
circuit  court  f<»r  this  district,  and  it  was  agreed 
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by  the  parties  that  the  record  and  proceedings 
in  this  cause  certified  from  the  district  court, 
be  filed  in  the  circuit  court,  and  that  the  cause 
proceed  in  said  court  to  final  judgment,  in  all 
thingp  with  like  efTect  as  if  it  had  bec»i  com- 
menced in  the  circuit  court. 

The  trial  resulted  in  verdict  and  judgment 
for  the  plaintiffs,  and  the  defendants  brought 
the  case  to  this  court  by  writ  of  error. 

The  case  is  stated  by  the  court. 

Messrs,  A,  H,  Oariand,  M.  H.  Cmrp^nter, 
Watkins  d  Rose  for  plaintiffs  in  error. 

Messrs,  A.  T,  Akerman,  Atty,  Qen,,  C.  H. 
Hill,  Asst.  Atty,  Oen,  and  B.  H.  Briatow, 
Bolicitor  Oen,,  for  defendant  in  error. 

(A  brief  was  filed  at  the  preceding  term  for 
the  defendant  in  error  by  Messrs,  E,  R,  Hoar, 
Atty.  €hn,,  and  W.  A,  Field,  Asst,  Atty,  Oen, 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  debt  upon  the  bond  of 
a  receiver  of  public  money,  conaitioned  for  the 
faithful  performance  of  all  the  duties  of  thp 
office  of  receiver,  according  to  law.  The 
breaches  assigned  were,  that  the  principal  ob- 
ligor had  failed  to  account  for  the  money  he  had 
received  in  his  official  capacity  in  behalf  of  the 
United  States,  from  the  time  of  his  appoint- 
ment, January  17th,  1860,  to  the  30th  of  April, 
1861,  and  that  he  had  failed  to  pay  over  such 
money,  although  required  by  law  to  account  for 
the  same  and  to  pay  it  over.  At  the  trial,  the 
plaintiffs  gave  in  evidence  truly  certified  tran- 
scripts of  official  settlements  of  the  receiver's  ac- 
sounts,  from  which  it  appeared  that  he  had  in 
hand,  of  public  money  received  by  him  between 
the  17th  of  January,  1860,  and  the  81st  of 
liaroh,  1861,  the  siun  of  $19,737.26;  that  on  the 
Slst  day  of  March,  1860,  he  held  an  unpaid 
balance  of  $4,116.05;  that  on  the  80th  of  June, 
1860,  the  balance  against  him  was  $6,535.26;  on 
the  30th  of  September,  1860,  $8,346.34;  on  the 
Slst  of  December,  1860,  $10,662.66;  and  on  the 
80th  of  April,  1861,  $19,737.26,  the  unpaid  bal- 
ances at  the  end  of  eadi  quarter  being  carried 
forward  into  the  account  of  the  next  succeed- 
ing quarter.  No  attempt  was  made  to  im- 
peach the  correctness  of  these  official  settle- 
ments, but  the  defendants  offered  to  prove  that 
69*]  *on  the  6th  day  of  May,  1861,  Bevans,  the 
receiver,  was  residing  at  Independence,  in  the 
state  of  Arkansas;  uat  on  that  day  the  peo- 
ple of  the  state,  legally  assembled  in  conven- 
tion, passed  a  secession  ordinance  whereby  the 
state  of  Arkansas  was  withdrawn  from  the 
Union;  that  such  ordinance  became  of  force 
and  effect  and  was  binding  on  all  citizens  of 
the  state;  that  the  convention  then  passed  an 
ordinance  prohibiting  all  officers  of  the  United 
States  from  paying  out  any  money  of  the  Unit- 
ed States  in  their  hands,  and  requiring  them 
to  hold  such  money  subject  to  the  further  or- 
der of  the  convention,  and  that,  immediately 
after  the  passage  of  this  second  ordinance,  he 
was  notified  thereof  before  he  had  time  to  ae- 
soimt  to  the  United  States,  or  to  remit  the 
money  in  his  hands  as  receiver.  In  connec- 
tion with  this,  the  defendants  further  offered 
to  prove  that,  subsequently,  the  state  of  Ar« 
kansas  was  attached  to  what  was  called  the 
Southern  Confederacy,  and  that,  in  order  to 
insure  performance  of  her  duties,  as  a  meni- 
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ber  of  said  Ckmfederacy,  the  convention  afore- 
said and  the  legislature  of  the  state  made  pro- 
vision for  seizing  and  did  actually  seize  the 
money  in  the  hands  of  the  said  Bevans,  as  re- 
ceiver; that  under  said  acts  and  ordinances  he 
paid  to  the  agents  of  the  state  all  the  money 
ne  had  in  his  possession  belonging  to  the  Unit- 
ed States,  as  he  was  forced  and  compelled  to  do, 
the  state  beine  organized  as  a  member  of  the 
Ck)nfederacy,  she  with  the  Ck)nfederacy  having 
armed  troops  in  her  territory  to  compel  him 
to  pay,  the  acts  and  ordinances  being  compul- 
sory, and  the  agents  and  officers  of  the  state 
threatening  that  if  he  declined  to  pay  they 
would  punish  him  by  imprisonment  or  other- 
wise; and  that,  in  consequence  of  such  menaces 
he  did,  on  the  first  day  of  January,  1862,  pay 
over  to  such  agents  and  officers  all  the  money  he 
had  in  his  hands  as  a  receiver,  which  was  placed 
in  the  Treasury  of  the  state  in  aid  of  the  war 
against  the  United  States,  at  a  time  when  he 
could  not  remit  the  same  to  the  Treasury  De- 
partment at  Washington. 

The  evidence  thus  offered  by  the  defendants 
the  circuit  court  refused  to  receive,  being  of 
opinion  that  if  all  the  *facts  whidi  it  [*60 
tended  to  prove  were  proved,  they  would  not 
amount  to  a  defense,  and  this  decision  of  tbs 
court  is  the  principal  error  assigned. 

It  is  to  be  observed  that  the  attempted  de- 
fense was  not  a  denial  of  the  receiver's  obliga^ 
tion  to  pav  all  the  public  money  in  his  luuads 
to  the  United  States,  aooording  to  the  oondition 
of  his  bond  and  the  requirements  of  the  acts  of 
Congress,  nor  was  it  an  assertion  of  perform- 
ance of  his  obligation,  but  it  was  setting  jxp  an 
excuse  for  nonperformanoe.  Was  the  reoeiv«r 
then  in  a  condition  to  avail  himself  of  the  ex- 
cuse which  he  presented?  It  mav  be  a  grave 
question  whether  the  forcible  taking  of  money 
belonging  to  the  United  States  from  the  pos- 
session Si  one  of  her  'officers,  or  agents  [*61 
lawfully  holdinff  it»  by  a  government  of  para- 
mount force,  whidi  at  the  time  was  usurping  the 
authority  of  the  rightful  government,  and  com- 
pelling obedience  to  itself  exclusively  through- 
out a'state,  would  not  work  a  dischar^  of  such 
officers  or  agents,  if  they  were  entirely  free 
from  faulty  t£ough  thev  had  given  bond  to  paj 
the  money  to  the  United  States.  This  ques- 
tion has  been  thoroughly  argued,  but  we^  do  not 
propose  now  to  consider  it,  for  its  decision  is 
not  necessary  to  the  case.  The  bond  of  a  re- 
ceiver of  puolic  money  is  given  to  insure  the 
performance  of  all  his  duties,  and  those  duties 
are  defined  by  the  acts  of  Congress  and  by 
Treasury  regulations  made  under  the  acts. 

The  6th  section  of  the  act  of  May  10th,  1800, 
made  it  the  duty  of  all  such  receivers  to  trans* 
mit  to  the  Secretary  of  the  Treasury  accounts 
of  all  public  money  bv  them  received,  within 
thirty  days  in  case  of  public  sale,  and  quar- 
terly in  case  of  private  sales,  and  to  transmit 
the  money  received  by  them,  within  three 
months  after  its  receipt.  That  act  of  August 
6,  1846,  however  (9  Stat,  at  L.  59),  and  subse- 
quent acts  made  it  the  duty  of  such  receivers 
(8  6)  "to  keep  safely,  without  loaning,  using, 
depositing  in  oanks,  or  exchanging  for  other 
funds  than  as  allowed  by  the  act,  all  the  pub- 
lic money  collected  by  them,  or  otherwise,  at 
any  time  placed  in  their  possession  and  cos- 
toav,  until  the  same  is  ordered  by  the  proper 
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department  or  officer  of  tbe  government  to  be 
transferred  or  paid  out,  and  when  such  orders 
for  transfer  or  payment  are  received,  faithfullv 
and  promptly  to  make  the  same  as  directed. 
Following  these  acts  were  the  Treasury  Regu- 
lations of  July  18,  1854  (in  force  when  this  re- 
ceiver was  in  office),  which  required  all  receiv- 
ers to  deposit  in  the  Treasury,  all  public  money 
in  their  nands,  as  follows: 

1.  When  their  weddy  receipts  exceed  $10,000, 
they  were  required  to  deposit  at  the  terminatioii 
of  each  week. 

2.  When  the  weekly  receipts  were  lees  than 
$10,000,  but  exceeded  $5,000,  they  were  re- 
quired to  deposit  at  the  close  of  each  period 
of  two  weeks. 

8.  When  the  monthly  receipts  were  more 
than  $2,000,  and  less  than  $20,000,  they  were 
required  to  deposit  at  the  end  of  each  month. 

4.  When  the  monthly  receipts  were  less  than 
$2,000,  they  were  required  to  deposit  at  the  end 
of  each  quarter. 

Such,  then,  were  the  duties  of  this  receiver 
to  the  nerformanoe  of  which  he  was  bound  by 
hialKma. 

In  view  of  this,  it  is  plain  that  it  was  not  in 
consequence  of  the  Arkansas  ordinances  and  acts 
of  assembly,  nor  in  consequence  of  any  action 
of  the  usurping  ^vemment  alone,  that  the 
money  in  the  receiver's  hands  was  not  paid  to 
the  United  States.  Hence  the  evidence  offered 
by  the  defendants  came  short  of  meeting  the 
ease,  for  it  was  the  default  of  the  receiver  that 
exposed  the  money  to  seizure  by  the  usurping 
power  whidi  for  a  time  excluded  the  authority 
of  the  government.  The  condition  of  the  bond 
was  broken  lonff  before  the  ordinance  of  seces- 
sion waa  passed.  It  was  the  doty  of  Bevaas 
to  pay  over  the  money  in  his  hands,  in  large 
part,  more  than  a  year  before  any  obstacle  came 
u  the  way  of  his  payment.  Had  he  performed 
his  duty,  all  of  it  would  have  been  paid  into  the 
Treasury  by  the  1st  of  April,  1861.  He  was, 
therefore,  a  defaulter  when  the  alleged  seizure 
was  made,  and  it  was  his  default  which  con- 
curred with  the  acts  of  the  public  enemy,  and 
contributed  to  or  facilitated  the  wrong  which 
was  perpetrated,  or,  at  least,  rendered  it  possi- 
ble. Since  then  his  bond  had  become  absolute 
by  hit  failure  to  perform  its  conditions, 
02*]  *and  since  the  evidence  <^ered  tended  to 
show,  at  most,  an  excuse  for  non-performance 
after  I^Iay  6th,  1861,  it  is  manifest  that  it  pre- 
sented an  insufficient  defense  to  the  action. 
Seeking  relief,  whidi  in  its  nature  was  equita- 
ble, as  the  receiver  did,  it  was  incumbent  upon 
him  to  come  with  dean  hands,  and  to  place  the 
obligees  in  the  bond  in  as  good  a  situation  as 
they  would  have  held  had  he  made  no  default. 

It  is  not  to  be  overlooked  that  Bevans  was 
not  an  ordinary  bailee  of  the  government.  Bailee 
he  was,  undoubtedly,  but  by  his  bond  he  had 
insured  the  safe  keeping  and  prompt  pavment 
of  the  public  money  which  came  to  his  hands. 
His  obligation  was,  therefore,  not  less  stringent 
than  that  of  a  common  carrier,  and  in  some 
respects  it  was  greater.  In  U,  8,  v.  Preaoott, 
8  How.  588,  it  was  said  by  this  court:  "Public 
policy  requires  that  every  depositary  of  public 
money  should  be  held  to  a  strict  accountability. 
Kot  only  that  he  should  exercise  the  highest 
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degree  of  vigilance,  but  that  he  should  keep 
safely  the  moneys  whidi  oome  to  his  handk 
Any  relaxation  of  this  condition  would  open  tha 
door  for  frauds  which  might  be  practiced  with 
impunity."  These  observations  apply  in  full 
force  to  the  present  case.  It  cannot  be  allowed 
that  a  depositary  of  public  money,  who  has  not 
only  assumed  the  common  obligations  of  a  bailee, 
but  has  given  bond  to  keep  safely  the  money  in 
his  hands,  and  to  pay  it  over  promptly,  as  r»> 
quired  by  law,  may,  by  making  a  default^  throw 
up<m  the  government  the  ride  of  loss  of  Um 
money  by  the  intervention  of  a  publie  enemy. 
We  are,  therefore,  of  opinion  that  the  evidenos 
offered  by  the  defendants  in  tiie  court  bdow 
tended  to  show  no  suffident  defense  to  the  dain 
of  the  plaintiffs,  and  that  it  was  properly  rs> 
jected. 

The  objection  that  the  jury  was  instructed  to 
find  for  the  plaintiffs  the  amount  claimed  bj 
the  papers  given  in  evidence  {vig,:  the  offidal 
settlements)  with  interest  thereon,  is  entirdy 
without  merit.  There  was  no  evidence  to  im- 
peadi  the  aooounts  stated,  or  to  show  set-off 
release  or  payment  *The  instruetion  was,  [*6S 
therefore,  in  accordance  with  the  legal  effect 
of  the  evidence,  and  thwe  were  no  disputed 
facts  upon  which  the  jury  could  pass. 

TK0  judgment  i§  affirmed. 

Mr.  Jostioe  OliiPord  dissenttngs 
I  dissent  from  the  judgment  in  this  case,  be- 
cause I  think  the  plea  in  bar  sets  up  a  valid  de- 
fense. 

The  Chief  Justice  also  dissents  for  the  same 
reason. 


JOHN  G.  HALLIBURTON  et  ol.,  Plffi,  in  Brr^ 

V. 

UNITED  STATES. 

(See  8.  C  18  Wall.  63-65.) 

Prevention  of  payment  of  fmhlio  moneys,  by 
public  enemies,  when  no  defense — payments 
and  set-offs  when  disallotoed. 

1.  Berans  v.  U.  8.  ante,  681.  followed. 

2.  Where  the  bond  of  a  marshal  had  become  ab- 
solute more  than  a  mouth  before  the  ordinance  of 
secession  was  paused,  and  during  all  that  time  the 
marshal  was  in  default  in  paying  over  public  mon- 
ejs,  after  which  time  payment  was  prevented  by 
the  public  enemies,  such  prevention  is  no  defense  to 
an  action  on  such  bond  to  recover  such  mouevs. 

3.  Evidence  of  payments  made,  and  of  an  alleged 
set-off  not  presented  to  the  accounting  officers  of 
the  treasury,  and  by  them  disallowed,  was  proper- 
ly rejected. 

[No.  5.] 
Argued  Oct.  16,  1871.       Decided  Feb.  5,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
This  was  a  suit  brought  in  the  district  court 
of  the  United  States  for  the  eastern  district  of 
Arkansas,  by  the  United  States  against  John 
G.  Halliburton  and  his  sureties,  on  the  official 
bond  of  Halliburton  as  marshal  of  the  United 
States  for  the  eastern  district  of  Arkansas. 
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Apr.  23,  1868,  by  consent  and  agreement  of 
the  parties,  it  was  ordered  in  the  district  court 
that  the  cause  be  transferred  to  the  circuit 
court,  and  Apr.  24,  1868,  in  the  latter  court,  it 
was  agreed  by  the  parties  that  tne  papers  and 
proceedings  certified  from  the  district  court  be 
filed  in  the  circuit  court,  and  that  the  case  pro- 
ceed in  that  court  to  final  judgment  in  all 
things  with  like  efTcct  as  if  the  case  had  been 
originally  commenced  there. 

Upon  the  trial  the  jury  rendered  a  verdict  for 
the  plaintiff,  and  the  defendants  brought  the 
case  to  this  court  by  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr.  A.  E.  Oarland,  M.  H.  Cmrpenter, 
Wat  kins  and  Rose  for  plaintiffs  in  error. 

Messrs.  A.  T.  Akermatij  Atty.  Oen.,  and  C* 
H.  Hill,  Asst,  Atty.  Gen.,  BrUtow,  Solicitor 
(Jen.,  for  defendants  in  error. 

(A  brief  for  defendants  in  error  was  filed  at 
the  preceding  term  by  Messrs.  E.  R.  Tloar,  Atty. 
Gen.,  and  W.  A.  Field,  Asst,  Atty.  Gen.) 

Mr.  Justice  8tror.8  delivered  the  opinion  of 
the  court: 

What  we  have  said  in  the  case  of  Bevans  v. 
17.  6.  ante,  53 1,  leads  to  the  conclusion  that 
the  judgment  in  this  case  must  be  affirmed. 
The  action  was  debt  upon  a  marshal's  bond, 
conditioned  for  faithful  performance  of  all  the 
duties  of  the  office  of  marshal.  The  breaches 
as8igne<l  were,  that  on  the  first  day  of  April, 
1861,  Halliburton,  the  marshal,  was  indebted 
to  the  United  States  in  the  sum  of  $3,946.65, 
for  money  had  and  received  by  him  for  the  use 
of  the  plaintiff  and  upon  account  then  stated, 
and  for  money  which  nad  previously  come  into 
his  hands  as  marshal,  which  it  was  his  duty  to 
pay  over,  but  which  he  had  converted  to  his 
use.  Among  other  defenses  set  up,  the  defend- 
ants pleaded  the  ordinance  of  secession,  passed 
by  the  convention  of  Arkansas  on  the  6th  of 
May,  1861 ;  the  ordinance  of  the  same  conven- 
tion passed  May  7,  1861,  requiring  all  persons 
having  money  of  the  United  States  in  their 
hands  to  hold  the  same  subject  to  future  action 
of  the  convention,  and  a  subsequent  ordinance 
of  June  1,  1861,  requiring  all  persons  having, 
as  aforesaid,  to  pay  the  same  over  to  the  treas- 
urer of  Arkansas,  under  severe  penalty  of  fine 
and  long  imprisonment.  The  plea  further 
averred  that  the  convention,  and  the  govern- 
ment organized  thereunder,  had  the  physical 
power  to  enforce  its  laws  and  decrees,  and  did 
enforce  them  as  fully  as  any  organized  povem- 
ment  might  do,  for  a  long  period  of  time,  to 
wit:  one  year;  and  that  the  defendant,  Hallibur- 
ton, yielcfed  to  the  force  and  compulsion  of  the 
said  gf)Vi>rnment  so  organized,  and  having  at 
that  time  no  protection  from  the  government 
of  the  United  States,  and  not  being  able  in  any 
wise  to  resist  the  ordinance  of  the  convention, 
did  pay  the  money  mentioned  in  the  declara- 
tion, to  the  treasurer  of  Arkansas  on  the  21st 
<Iay  of  .June,  1861.  The  plea  still  further  avers 
that  after  the  7th  of  May,  1861,  Halliburton 
had  no  opportunity  to  pay  the  money  to  the 
United  States,  and'that  ne  was  prevented  from 
paying  the  same  by  public  hostilities.  To  this 
plea  there  was  a  demurrer,  and  judgment  was 
given  agitinnt  the  defendant,  which  is  the  prin- 
cipal error  assigned. 
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Looking  to  the  declaration  and  the  plea,  it 
ap]>ears  that  the  bond  liad>  become  absolute  more 
than  a  month  before  the  ordinance  of  secession 
was  passed,  and  that  all  that  time  Halliburton 
was  in  default.  The  plea  does  not  aver  tlmt 
there  was  any  obstacle  in  the  way  of  payment 
at  the  time  when  by  law  the  payment  was  re- 

S Hired  to  be  made,  or  for  a  considerable  period 
lereafter.  If,  then,  it  were  sufficiently  averred 
that  after  the  1st  of  June,  1861,  payment  was 
prevented  by  public  enemies,  there  would  still 
appear  a  default  of  the  obligors,  for  which  no 
excuse  is  offered;  a  fault  which  led  directly  to 
the  loss  of  the  public  money.  All  the  reasons, 
therefore,  which  have  been  mentioned  in  the 
cnse  of  lievans  v.  United  States,  ante,  531,  why 
the  evidence  there  offered,  was  insufficient  to  es- 
tablish a  defense,  concur  in  justifying  the  judg- 
ment given  upon  this  demurrer. 

Tliis  disposes  of  the  principal  error  insisted 
on.  To  the  other  error  assigned,  namely,  the 
refusal  of  the  court  to  admit  evidence  of  pay- 
ments made  and  of  an  alleged  set-off,  the  4th 
section  of  the  act  of  Congress  of  March  3,  1797 
( 1  Stat,  at  L.  512) ,  is  a  sufficient  answer.  What 
was  offered  and  rejected  was  not  any  claims 
presenting  to  the  accounting  oflficers  of  the 
Treasury,  and  by  them  disallowed.  And  it  was 
not  pretended  that  the  defendants  were,  at  the 
trial,  in  possession  of  vouchers  not  before  in 
their  power  to  procure.  The  evidence  was, 
therefore,  properly  rejected. 
Judgment  affirmed, 

Mr.  Justice  OUfford  dissenting; 

I  dissent  from  the  judgment  in  this  ease,  be- 
cause I  think  the  plea  in  bar  sets  up  a  valid  de- 
fense. 

Mr.  Chief  Justice  Chase  also  dissents  fof 
the  same  reason. 


CHARLES  GIBSON,  Plff.  in  Err,, 

CHARLES  P.  CHOUTEAU  and  Julia  Moffit» 
Devisees  of  Pierre  Chouteau,  Deceased* 

(See  8.  C.  13  WalL  92-104.) 

Statutes  of  limitation,  when  not  appUeahJe  to 
itates  or  the  U.  8.  —  state  act  cannot  take 
away  grantee's  right  to  public  land — patent 
ooncltuire  evidence  of  right — state  statute  of 
limitation  no  bar  to  an  action  for  the  land-^ 
adverse  possession — doctrine  of  relation. 

*1.  Statutes  of  limitation  of  a  state  do  not  apply 
to  the  state  Itself  unless  It  Is  expreralv  d«*si;(natea 
or  the  mischiefs  to  be  remedied  are  of  such  a  na- 

^Headnotes  by  Mr.  Justice  Field. 


IiIOTE. — K either  time  nor  the  statute  of  Kmito- 
tion9  runs  agahist  the  state. 

The  statute  of  llmltutions  does  not  run  atralnst 
tbe  state  nor  the  United  States.  Coromonwealtli 
V.  Mc(iowan.  4  Bibb.  62.  7  Am.  Dec.  737:  Nlmmo 
v.  Com.  4  Heu.  ft  Miin.  67,  4  Am.  Dec..  488  :  Saun- 
ders V.  Com.  10  Gratt.  496 ;  LevsBser  v.  Wash bn me, 
11   Gratt   677;   U.   a   v.   Hoar,   2   Mason.    311; 
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ture  that  It  mutt  necessarily  he  Included ;  and  they 
do  not  apply  to  the  United  States. 

2.  The  po^er  of  Congress  In  the  disposal  of  the 
puhlic  domain  cannot  he  interfered  with  nor  its 
exercise  embarrassed  hy  any  state  letrlslatlon  :  nor 
can  snch  legislation  deprive  the  grantee  of  the 
United  States  of  the  possession  and  enjoyment  of 
the  property  granted,  hy  reason  of  any  delay  in  the 
transfer  of  the  title  nfter  the  initiation  of  pro- 
ceedings for  its  acqalsUion. 

3.  The  patent  is  the  instrument  which,  under 
the  laws  or  Congress,  passes  the  title  of  the  United 
States,  and  In  toe  action  of  ejectment  in  the  Fed- 
eral courts  for  lands  derived  from  the  United 
States,  the  patent,  when  regular  on  its  face,  is 
conclusive  evidence  of  title  In  the  patentee.  In  the 
action  of  ejt*ctment  In  the  state  courts  when  the 

Suestion  presented  is,  whether  the  plaintiff  or  the 
efendant  has  the  superior  title  from  the  United 
States,  the  patent  is  also  conclusive. 

4.  The  occupation  of  land  derived  from  the 
United  States  before  the  Issue  of  their  patent,  for 
the  period  prescribed  by  the  statutes  of  limitation 
of  a  state  for  the  commencement  of  action  for  the 
recovery  of  real  property,  is  not  a  bar  to  an  action 
of  ejectment  for  the  possession  of  such  land  found- 
ed upon  the  legal  title  subsequently  conveyed  by  the 
patent.  Nor  does  such  occupation  constitute  a 
sufficient  equity  In  favor  of  the  occupant  to  con- 
trol the  legal  title,  thus  subsequently  conveyed, 
whether  asserted  In  a  Federal  court,  or  set  up  as 
an  equitable  defense  to  an  action  of  ejectment  In  a 
state  court. 

5.  The  doctrine  of  relation  is  a  fiction  of  law 
adopted  by  the  courts,  solely  for  the  purposes  of 
justice;  and  where  several  proceedings  are  re- 
quired to  perfect  a  conveyance  of  land.  It  Is  only 
applied  for  the  security  and  protection  of  persons 
who  stand  in  some  privity  of  the  party  tnat  in- 
itiated the  proceedings  ana  acquired  the  equitable 
claim  or  right  to  the  title.  It  does  not  affect 
strangers,  not  connecting  themselves  with  the 
equitable  claim  or  right  by  any  valid  transfer  from 
the  original,  or  any  subsequent  holder. 

[No.  73.] 
Argtud  N^.  22,  1871.    Decided  Feb.  5,  1872, 

IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Missouri. 
This  waa  an  action  of  ejectment  originally 
commenced  in  the  St.  Louis  land  court  by 
Gibaon,  the  plaintiff  in  error,  against  P.  Chou- 
teau, whose  devisees  the  present  defendants 
in  error  are.  The  St.  Louis  land  court  ren- 
dered judgment  in  favor  of  the  plaintiff.  Upon 
appeal,  the  supreme  court  of  the  state  of  Mis- 
souri at  first  affirmed  the  judgment  of  the 
lower  court;  afterwards,  however,  a  rehearing 
having  been  granted,  the  judgment  was  re- 
versed.   The  original  plaintiff  brought  the  case 


to  this  court  by  writ  of  error,  which  was  dis- 
missed  for  want  of  jurisdiction. 

See  19  L.  ed.  317. 

Subsequently  the  supreme  court  of  the 
state,  upon  motion,  annulled  its  former  judg- 
ment, and  ordered  that  a  new  judgment  be  en- 
tered, nunc  pro  tunc,  setting  out  the  ground 
of  the  decii^ion.  From  this  judgment  the  pres- 
ent writ  of  error  is  prosecuted. 

Both  parties  derived  title  from  the  same 
source  to  wit:  a  New  Madrid  certificate.  It 
is  unnecessary,  for  the  purposes  of  this  case, 
to  trace  the  chains  of  title  of  the  respective 
parties.  That  of  the  original  defendants  was 
pronounced  defective  by  the  supreme  court  of 
the  state,  but  that  court  decided  in  their  favor 
on  the  ground  that  the  original  plaintiff  was 
barred  by  the  statute  of  limitations.  The 
original  plaintiff  claimed  directly  under  a  pat- 
ent issued  to  Mary  McRee,  June  10,  1862, 
upon  a  patent  certificate  which  was  issued 
on  the  26th  of  the  preceding  March. 

It  was  in  evidence  that  the  original  defend- 
ant, P.  Chouteau,  had  been  in  possession  of 
the  property  since  1830,  or  before. 

A  further  statement  of  the  case  appears  in 
the  opinion. 

See  also  39  Mo.  565;   45  Mo.   171. 

Messrs.  M.  Blair  and  F.  A.  Diok,  for  the 
plaintiff  in  error. 

Messrs.  Glover  d  SHepley,  for  the  defend- 
ant in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  for  the  posses- 
sion of  certain  real  property,  consistmg  of 
sixty-four  acres  situated  in  the  County  of  St. 
Louis  in  the  state  of  Missouri.  The  plaintiff 
asserts  title  to  the  demanded  premises,  under  a 
patent  of  the  United  States  issued  to  his  imme- 
diate grantor.  The  patent  is  founded  upon  a 
location  made  by  the  representative  of  one 
James  Y.  O'Carroll,  under  the  Act  of  Congress 
of  February  17th,  1815,  passed  for  the  relief  of 
parties  whose  lands  in  the  county  of  New  Ma- 
drid, in  the  then  territory  of  Missouri,  had 
been,  in  1812,  materially  injured  by  earth- 
quakes. 

3  Stat,  at  L.  211. 

The  location  was  made  in  June,  1818,  on  be- 


Weatheread  v.  Bledsoe.  2  Overt.  357 ;  Swearlngen 
v.  U.  S.  11  Gill  &  J.  37& ;  U.  S.  v.  Davis.  3  Mclean. 
488  :  U.  8.  V.  Williams*  5  McLean.  133 :  McKeehan 
v.  Com.  3  Pa.  St.  1.'53 ;  Com.  v.  Johnson.  6  Pa.  St. 
130  ;  Hoej  V.  Furman,  1  Pa.  St.  205,  44  Am.  Dec. 
120. 

Acts  of  limitation  and  hankruptcy  do  not  hind 
the  King  nor  the  neople.  People  v.  Herkimer,  4 
Cow.  .•i4ri,  l.'j  Am.  Dec.  379. 

Statute  limiting  time  during  which  a  judgment 
•hall  lie  a  lien  does  not  apply  to  Commonwealth. 
Com.  V.  Baldwin,  1  Watts.  .54.  26  Am.  Dec.  33; 
Josselyn  v.  Stone,  28  Miss.  7.')3. 

Statute  of  Limitations  does  not  mn  against  the 
state  nor  the  United  States  so  as  to  give  title 
to  one  holding  lands  belonging  to  either.  Peare- 
son  ▼.  Arledge,  2  Bailey.  401.  23  Am.  Dec.  145: 
rnlon  Mill  Mining  Co.  v.  Ferris.  2  Sawy.  176.  16 
int.  Bev.  Bee.  114;  Gibson  v.  Chouteau,  80  U.  S. 
Btipra. 

Time  does  not  run  against  the  Commonwealth. 
French  v.  Com.  5  Leigh.  512.  27  Am.  Dec.  613. 

Statute  of  limitations  does  not  run  against  the 
sovereign  power  in  the  alisence  of  express  words 
to  that  effect.  Cincinnati  v.  First  Pres.  Ch.  8 
Ohio.  298,  32  Am.  Dec.  718 :  Bagley  v.  Wallace.  16 
Sen;,  ft  K.  245 ;  Stoughton  v.  Baker,  4  Mass.  522 ; 
13  Wall. 


Hau  V.  Getllng's  Lessee.  2  Har.  ft  .T.  112;  Lindsey 
V.  Miller.  31  U.  S.  <6  I»et.)  066;  Birch  v.  Alexan- 
der,  1  Wash.  34. 

United  Stales  Is  liable  to  same  limitation  of  time 
for  commencing  a  suit  upon  commercial  paper  etc., 
as  an  individual.  U.  S.  v.  Cooke,  5  Am.  L.  T.  Uep. 
166. 

A  municipal  corporation  Is  not  such  a  sovereign 
power  as  to  claim  Immunity  from  the  statute  of 
limitations.  (^lements  v.  Anderson,  46  Miss.  581 ; 
Evans  v.  Erie  Co.  06  I'a.  St.  222 ;  St  Charles  Co. 
V.  Powell,  22  Mo.  525 ;  Callaway  Co.  v.  Nollev.  31 
Mo.  .303:  Aberuarhy  v.  Dennis.  49  Mo.  469;  School 
Directors  v.  Georges,  50  Mo.  194. 

Statute  of  iimitallons  does  not  run  against  the 
United  States  though  It  sues  upon  note  or  a  cause 
of  action  acquired  by  transfer  from  a  private  per- 
son, unless  It  had  begun  to  run  before  the  transfer. 
U.  S.  V.  White.  2  Hill.  59,  37  Am.  Dec.  374  :  7  Op. 
Atty.  Gen.  614. 

Statute  of  limitations  will  run  against  the  state 
where  a  bond  Is  taken  In  Its  name,  but  for  (hp  use 
of  an  individual.  State  v.  Pratte.  8  Mo.  280,  40 
Am.  Dec.  140 :  State  v.  Black  well.  20  Mo.  99. 

Where  the  debt  due  Is  liarred  l»efore  trnuRfer  to 
the  TTnited  States,  the  statute  of  limitations  will 
be  a  bar.     U.  8.  v.  Buford,  28  U.  S.  (3  Pet.)  20. 
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half  of  one  Christian  Wilt,  who  had  succeeded 
to  the  interest  of  O'CarroU.  The  land  had  been 
previously  surveyed  by  the  deputy-surveyor  of 
the  territory;  and  in  1841,  the  survey  and  plat 
thereof  were  returned  to  the  recorder,  who  is* 
sued  thereon  a  patent  certificate  in  favor  of 
O'Carroll  or  his  legal  representatives.  This 
survey  did  not  meet  the  approval  of  the  Ck)m- 
missioner  of  the  General  Dojid  Office,  as  it  did 
not  show  its  interferences  with  conflicting 
claims;  and  under  his  instructions,  a  new  sur- 
vey and  plat  were  made  in  1802,  upon  which 
the  patent  issued. 

On  the  trial  the  defendants  endeavored  to 
show  that  they  had  become,  through  certain  le- 
gal proceedings,  the  owners  of  the  interest 
which  Christian  Wilt  originally  possessed  and, 
consequently,  had  acquired  the  equitable  title 
to  the  land  upon  which  they  could  defend 
against  the  patent  under  the  practice  which 
prevails  in  Missouri.  But  in  this  showing  they 
90*]  failed,  the  ^supreme  court  of  the  state 
holding  that  the  conveyances  under  which  they 
daimed  were  inoperative  and  void. 

The  defendants  also  relied  upon  a  deed  of 
Samuel  McRee  and  wife,  executed  in  1838,  con- 
tending that,  by  operation  of  the  deed,  under 
the  statutes  of  Missouri,  the  equitable  title  aft- 
erwards acquired  by  the  grantors  and  the  legal 
title  conveyed  by  the  patent  inured  to  their 
benefit;  but  the  supreme  court  held  that  the 
deed  only  had  the  effect  of  a  quitclaim  of  an 
existing  interest,  and  did  not  affect  any  subse- 
quently acquired  title. 

The  rulings  of  the  state  court  upon  these 
grounds  are  not  open  to  review  in  this  court, 
fts  they  involve  no  questions  of  Federal  juris- 
diction. But  it  also  appeared  in  evidence  that 
the  defendants,  pre\ious  to  the  issue  of  the 
patent,  had  been  in  possession  of  the  demanded 
premises  more  than  ten  years,  the  period  pre- 
scribed by  the  statute  of  Missouri,  within 
which  actions  for  the  recovery  of  real  property 
must  be  brou<;ht.  By  the  statutes  of  the  state, 
ejectment  will  lie  on  certain  equitable  titles. 
It  may  be  maintained  on  a  New  Madrid  loca- 
tion, against  any  person  not  having  a  better 
title. 

Gen.  Stats,  of  Mo.  of  1825,  ch.  151,  §9  1,  11. 

The  defendants,  therefore,  contended  that 
the  statute  of  limitations,  which  had  run 
against  the  equitable  title,  created  by  the  loca- 
tion of  the  O  Carroll  claim,  was  also  a  bar  to 
the  present  action  founded  upon  the  legal  title 
acquired  by  the  patent  of  the  United  States; 
and  in  this  position  they  were  sustained  by  the 
supreme  court  of  the  state,  reversing  the  de- 
eision,  in  that  respect,  of  the  inferior  courts 
where  the  action  was  brought. 
99*]  *It  is  matter  of  common  knowledge  that 
statutes  of  limitation  do  not  run  against  the 
state.  That  no  laches  can  be  imputed  to  the 
King,  and  that  no  time  can  bar  his  rights,  was 
the  maxim  of  the  common  law,  and  was  founded 
on  the  principle  of  public  policy,  that  as  he 
was  occupied  with  the  cares  of  government  he 
ought  not  to  suffer  from  the  negligenee  of  his 
officers  and  servants.  The  principle  is  applica- 
ble to  all  governments,  which  must  necessarily 
act  through  numerous  agents,  and  is  essential 
to  a  preservation  of  the  interests  and  property 
of  the  public.  It  is  upon  this  principle  that  in 
this  country  the  statutes  of  a  state  prescribing 
636 


periods  within  which  rights  must  be  prosecuted 
are  not  held  to  embrace  the  state  itself,  unless 
it  is  expressly  designated  or  the  mischiefs  to  be 
remedied  are  of  such  a  nature  that  it  must  nec- 
essarily be  included.  As  legislation  of  a  state 
can  only  apply  to  persons  and  things  over 
which  the  state  has  jurisdiction  the  United 
States  are  also  necessarily  excluded  from  the 
operation  of  such  statutes.  U,  8.  v.  Hoar^  2 
Mas.  312;  People  v.  Qilbert,  18  Johns.  228. 

With  respect  to  the  public  domain,  the  Con- 
stitution vests  in  Congress  the  power  of  dispo- 
sition and  of  making  all  needful  rules  and 
regulations.  That  power  is  subject  to  no  limi- 
tations. Congress  has  the  absolute  right  to 
prescribe  the  times,  the  conditions  and  the 
mode  of  transferring  this  property,  or  any  part 
of  it,  and  to  designate  the  persons  to  whom  the 
transfer  shall  be  made.  No  state  legislation 
can  interfere  with  this  right  or  embarrass  its 
exercise;  and  to  prevent  the  possibility  of  any 
attempted  interference  with  it,  a  provision  has 
been  usually  inserted  in  the  compacts  by  which 
new  states  have  been  admitted  into  the  Union, 
that  such  interference  with  the  primary  dis- 
posal of  the  soil  of  the  United  States  shall 
never  be  made.  Such  provision  was  inserted 
in  the  act  admitting  Missouri,  and  it  is  em- 
bodied in  the  present  Constitution,  with  the 
further  clause  that  the  legislature  shall  also 
not  interfere  "with  any  regulation  that  Con- 
gress may  find  necessary  for  securing  the  title 
in  such  soil  to  the  bona  fide  purchasers." 

*The  same  principle  which  forbids  any  [*100 
state  legislation  interfering  with  the  power  of 
Congress  to  dispose  of  the  public  propertjr  of  the 
United  States,  also  forbids  any  legislation  de- 
priving the  grantees  of  the  Unit^  States  of 
the  possession  and  enjoyment  of  the  property 
granted  by  reason  of  any  delay  in  the  transfer 
of  the  title  after  the  initiation  of  proceedings 
for  its  acquisition.  The  consummation  of  the 
title  is  not  a  matter  which  the  grantees  can 
control,  but  one  which  rests  entirely  with  the 
government.  With  the  legal  title,  when  trans- 
ferred, goes  the  right  to  possess  and  enjoy  the 
land,  and  it  would  amount  to  a  denial  of  the 
power  of  disposal  in  Congress  if  these  benefits, 
which  should  follow  upon  the  acquisition  of 
that  title,  could  be  forfeited  because  they  were 
not  asserted  before  that  title  was  issued. 

Yet  such  forfeiture  is  claimed  by  the  defend- 
ants in  this  case,  and  is  sanctioned  by  the  de- 
cision of  the  supreme  court  of  Missouri.  That 
court  does  not,  it  is  true,  present  its  decision 
in  this  light,  but  on  the  contrary,  it  attempts 
to  reconcile  its  decision  with  positions  substan- 
tially such  as  we  have  already  stated  respect- 
ing the  power  of  Congress  over  the  public  lands, 
and  the  inability  of  the  state  to  interiere  with 
the  primary  disposal  of  the  soil  of  the  United 
States.  It  declares  it  to  be  well  settled,  that 
statutes  of  limitation  of  a  state  cannot  run 
against  the  United  States,  nor  affect  their 
grantees,  until  the  title  has  passed  from  the 
proprietary  sovereignty;  that  these  statutes 
operate  to  bar  the  cause  of  action,  not  to  con- 
vey the  title;  that  no  cause  of  action  upon  a 
right  of  entry  by  virtue  of  the  legal  title  by 
patent  can  exist  until  the  patent  is  issued ;  and 
that  the  action  upon  the  equitable  title  created 
by  the  location  is  only  given  by  a  statute  of 
the  state;  and  as  the  two  rights  of  entry  have 
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a  different  origin,  that  the  latter,  resting  on 
tne  statute,  might  be  barred,  whilst  that  rest- 
ing on  the  patent  would  continue  in  force,  but 
for  the  operation  of  the  fiction  of  relation.  By 
a  novel  application  of  that  doctrine,  the  court 
4;omes  to  the  conclusion  that  the  statute  oper- 
ates against  both  rights  of  entry  at  the  same 
lime. 

By  the  doctrine  of  relation  is  meant  that 
lOl*]  principle  by  •which  an  act  done  at  one 
time  is  conniuered  by  a  fiction  of  law  to  have 
been  done  at  some  antecedent  period.  It  is  usu- 
ally applied  where  several  proceedings  are  essen- 
tial to  complete  a  particular  transaction,  such 
as  a  conveyance  or  deed.  The  last  preceeding 
which  cunsummates  the  conveyance  is  held  for 
<H»rtain  purpofies  to  take  effect  by  relation  as 
•of  the  day  when  the  first  proceeding  was  had. 
Thus,  in  the  present  case,  the  patent,  which 
-was  issued  in  1802,  is  said  to  take  effect  by  re- 
lation at  the  time  when  the  survey  and  plat  of 
the  location,  made  in  1818,  were  returned  to 
the  recorder  of  land  titles  under  the  act  of 
Congress.  At  that  time  the  title  of  the  claim- 
ant to  the  land  desired  by  him,  had  its  incep- 
tion; and  80  far  as  it  is  necessary  to  protect 
lii.H  rightM  to  the  land,  and  the  rights  of  parties 
deriving  their  interests  from  him,  the  patent 
is  held  to  take  effect  by  relation  as  of  that 
date.    Lessieur  v.  /Vtrc,  12  How.  74. 

The  suprenie  court  of  Minsouri,  considering 
that  by  this  doctrine  of  relation,  the  legal  ti- 
tle, when  it  pasKod  out  of  the  United  States  by 
the  patent,  instantly  dropped  \mck  in  time  to 
the  location  of  the  first  act  or  inception  of  the 
conveyance,  and  veste<i  the  title  in  the  owner 
of  the  equity  as  of  that  date,  held  that  the 
statute  intercepted  the  title  as  it  passed 
through  the  intermediate  conveyances  from 
that  period  to  the  patentee.  "The  legal  title," 
said  the  court,  "in  making  this  circuit,  neces- 
sarily runs  around  the  period  of  the  statute 
bar,  and  the  action  founded  upon  this  new 
rif^lit  is  met  by  the  statute  on  its  way,  and  cut 
off  with  that  which  existed  before."  Oibson 
V.   Choutcnu,  39  Mo.  588. 

The  error  of  the  learned  court  consisted  in 
overlooking  the  fact  that  the  doctrine  of  rela- 
tion is  a  fiction  of  law  adopted  by  the  courts 
aolely  for  the  purposes  of  justice,  and  is  only 
applied  for  the  security  and  protection  of  per- 
isons  who  stand  in  some  privity  with  the  party 
that  initiated  proceedings  for  the  land;  and  ac- 
quired the  equitable  claim  or  right  to  the  title. 
Lynch  v.  De  Bemal,  9  Wall.  315,  19  L.  ed.  714; 
Jackson  v.  Bard^  4  Johns.  230;  Heath  v.  Ross, 
12  Johns.  140;  Lyttlcton  v.  Cross,  3  Barn,  k 
IVos.  325.  328.  Tlie  defendants  in  this  case 
102*]  were  strangers  to  •that  party  and  to  his 
equitable  claim,  or  equitable  title,  as  it  is 
termed,  not  connecting  themselves  with  it  by 
any  valid  transfer  from  the  original  or  any  sub- 
sequent holder.  The  statute  of  limitations  of 
MisjwMiri  did  not  operate  to  convey  that  claim 
or  equitable  title  to  them.  It  only  extinguished 
the  right  to  maintain  the  action  of  ejectment 
founded  thereon,  imder  the  practice  of  the 
state.  It  left  the  right  of  entry  upon  the  legal 
title  subsequently  acquired  by  the  patent  whol- 
ly unaffected 

In  the  Federal  courts  where  the  distinction 
between  legal  and  equitable  proceedings  is 
.13  Wall.  U.  S.,  Book  20. 


strictly  maintained,  and  remedies  afforded  by 
law  and  equity  are  separately  pursued,  the  ac- 
tion of  ejectment  can  only  be  sustained  upon 
the  possession  by  the  plaintiff  of  the  legal  title. 
For  the  enforcement  of  equitable  rights,  how- 
e\'er  clear,  distinct  equitable  proceedings  must 
be  instituted.  The  patent  is  the  instrument 
which,  under  the  laws  of  Congress,  passes  the 
title  of  the  United  States.  It  is  the  govern- 
ment conveyance.  If  other  parties  possess  equi- 
ties superior  to  those  of  the  patentee,  upon 
which  the  patent  issued,  a  court  of  equity  will, 
upon  proper  proceedings,  enforce  such  equities 
by  compelling  a  transfer  of  the  le^l  title,  or 
enjoining  its  enforcement,  or  canceling  the  pat- 
ent. Stephenson  ▼.  Smith,  7  Mo.  610;  Barry 
V.  Oamhle,  8  Mo.  880;  Cunningham  v.  Ashley, 
14  How.  377;  Lindsey  v.  Haices,  2  Black,  554, 
17  L.  ed.  265;  Stark  v.  Starrs,  6  Wall.  402,  18 
L.  ed.  925 ;  Johnson  v.  Towsley,  ante,  485.  But, 
in  the  action  of  eiectment  in  the  Federal 
courts,  the  legal  title  must  prevail,  and  the 
patent,  when  regular  on  its  face,  is  conclusive 
evidence  of  that  title. 

So,  also,  in  the  action  of  ejectment  in  the 
state  courts,  when  the  question  presented  is 
whether  the  plaintiff  or  tne  defenoant  has  the 
superior  legal  title  from  the  United  States,  the 
patent  must  prevail.  For,  as  said  in  Bagnell 
V.  Broderick,  13  Pet.  450,  "Congress  has  the 
sole  power  to  declare  the  dignity  and  effect  of 
titles  emanating  from  the  United  States;  and 
the  whole  legislation  of  the  Federal  govern- 
ment in  reference  to  the  public  lands  declares 
the  patent  the  superior  and  conclusive 
•evidence  of  legal  title.  Until  its  is-  [•103 
suance  tlie  fee  is  in  the  government,  which,  by 
the  patent,  passes  to  the  grantee,  and  he  is  en- 
titled to  recover  the  possession*  in  ejectment." 

In  several  of  the  states,  and  such  is  the  case 
in  Missouri,  equities  of  the  character  men- 
tioned, instead  of  being  presented  in  a  separate 
suit,  may  be  set  up  as  a  defense  to  the  action 
of  ejectment.  The  answer  or  plea  in  such  case 
is  in  the  nature  of  a  bill  in  equity,  and  should 
contain  all  its  essential  averments.  The  de- 
fendant then  becomes,  with  reference  to  the 
matters  averred  by  him,  on  actor,  and  seeks,  by 
the  equities  presented,  to  estop  the  plaintiff 
from  prosecuting  the  action,  or  to  compel  a 
transfer  of  the  title.  Estrada  t.  Murphy,  19 
Cal.  272;  Weber  v.  Marshall,  19  Cal.  457;  Le»- 
trade  v.  Barth,  19  Cal.  671. 

In  Maguire  v.  Vice,  20  Mo.  431,  where  the 
plaintiff  brought  ejectment  on  a  legal  title, 
and  gave  in  evidence  a  patent  of  the  United 
States,  and  the  defendant  relied  upon  an  equi- 
taole  defense,  the  supreme  court  of  Missouri 
said:  *' Although  our  present  practice  act  abol- 
ishes all  distinctions  between  legal  and  equi- 
table actions,  yet  a  party  who  seeks  relief  on 
a  merely  equitable  title  against  a  legal  title 
must,  in  his  pleadings,  whether  he  is  plaintiff 
or  defendant,  set  forth  such  a  state  of  facts  as 
would  have  entitled  him  to  the  relief  he  seeks 
under  the  old  form  of  proceedings.  When  a 
party,  by  bis  pleadings,  sets  forth  a  merely 
legal  title,  he  cannot  on  the  trial  be  let  into 
the  proof  of  facts  which  show  that,  having  an 
equity,  he  is  entitled  to  a  conveyance  of  the 
legal  title.  If  he  wants  such  relief  he  must 
prepare  his  pleadings  with  on  eye  to  obtain  it, 
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nnd  this  must  be  done,  whetlior  he  is  seeking 
reiief  as  plaintiff  or  defendant." 

But  neither  in  a  separate  suit  in  a  Federal 
court,  nor  in  an  answer  to  an  action  of  eject- 
ment in  a  state  court,  can  the  mere  occupation 
of  the  demanded  premises  by  plaintiffs  or  de- 
fendants, for  the  period  prescribed  by  the  stat- 
ute of  limitations  of  the  state  be  held  to  con- 
stitute a  sufficient  equity  in  their  favor  to 
104*]  control  the  legal  title  subsequently  •con- 
veyed to  others  by  the  patent  of  the  United 
States  witliout  trenching  upon  the  power  of 
Congress  in  the  disposition  of  the  public  lands. 
That  power  cannot  be  defeated  nor  obstructed 
by  any  occupation  of  the  premises  before  the 
issue  of  the  patent,  under  state  legislation,  in 
whatever  form  or  tribunal  such  occupation  be 
asserted.  Wilcox  v.  Jackson,  13  Pet.  516,.  517; 
Irvine  v.  Marshall,  20  How.  558,  15  L.  ed.  004; 
Fciin  V.  Holme,  21  How.  481,  16  L.  ed.  108; 
lAndsey  v.  Miller,  6  Pet.  672. 

It  follows  that  the  judgment  of  the  Supreme 
Court  of  Missouri  must  he  reversed  and  the 
cause  he  remanded  for  further  proceedings  pur- 
sttant  to  this  opinion;  and  it  is  so  ordered. 


HENRY  B.  PLANT,  Plff,  in  Err., 

V, 

JOSIAH  STOVALL. 

Where  this  court  finds  no  error  In  the  record, 
the  judgment  of  the  state  court  will  be  affirmed. 

[No.  JB2.] 
Suhmitted  Jan,  t2, 1872,    Decided  Feh,  5, 1872, 

IN  ERROR  to  the  Supreme  Ckiurt  of  the  State 
of  Georgia. 

In  this  case  no  counsel  appeared  for  the  de- 
fendant in  error. 

Mr,  8.  W*  Johnston  submitted  the  case  for 
the  plaintiff  in  error  upon  the  record,  and  a 
printed  brief  by  himself  and  Mr,  Joseph  P. 


That  brief  presented  the  case  substantially 
as  follows: 

This  is  an  action  on  the  case  brought  by  the 
defendant  in  error  for  the  loss  of  certain  lum- 
ber, shipped  from  Augusta,  Grcorgia,  to  Savan- 
nah, on  a  steamboat  called  the  Eclipse,  of  Sa- 
vannah, belonging  in  part  to  the  plaintiff  in 
error.  The  defense  was  that  the  steamboat  was 
engaged  in  inter-state  commerce  between  South 
Carolina  and  Georgia,  and  that  under  the  act 
of  Congress  of  March  3,  1851,  §  3,  entitled  "An 
Act  to  Limit  the  Liability  of  Ship-owners  in 
Certain  Cases,"  the  plaintiff  in  error  was  dis- 
charged from  all  liability,  inasmuch  as  the  tes- 
timony showed  that  the  loss  of  the  steamboat 
was  occasioned  by  the  misconduct  or  negligence 
of  her  navigators,  without  any  collusion  or 
participation  on  the  part  of  her  owners.  The 
supreme  court  of  the  state  of  Georgia  decided 
that  this  defense  availed  nothing,  because  the 
case  fell  within  the  exception  expressly  made 
in  the  said  act  of  Congress. 

-  The  plaintiff  in  error  contends  that  this  de- 
cision was  erroneous.  The  material  part  of 
the  exception  in  the  act  in  question  is  as  fol- 
lows: '*This  Act  shall  not  apply  to  the  owner 
or  owners  of  any  canal  boat,  barge  or  lighter, 
or  to  any  vessel  of  any  description  whatsoever, 
used  in  rivers  or  inland  navigation/ 
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What  vessels  were  meant?  Plaintiff  in  error 
contends  they  must  be  of  the  same  sort  or  kind 
as  those  enumerated. 

Broom,  Leg.  Max.  451;  Lofft,  Leg.  Max.  419^ 
Sedg.  Const,  and  Stat.  Law,  463;  Hunter  v.  Me- 
Qotcn,  1  Bligh,  673;  Morewood  v.  Pollok,  1» 
Eng.  L.  &  E.  343;  Regina  v.  Reed,  29  Eng.  L. 
&  E.  133;  Reed  v.  Ingham,  26  Eng.  L.  &  E.  164; 
Kames,  Elem.  of  Crit.  pp.  30-35;  Moore  v. 
Amer,  Transp.  Co,  24  How.  36,  16  L.  ed.  680. 

The  plaintiff  in  error  further  contends  that 
the  term  "inland  navigation''  refers  only  to  the 
internal  commerce  of  the  state. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

We  find  no  error  in  the  record. 

The  judgment  of  the  Supreme  Court  of  Gear* 
gia  is,  therefore ^  affirmed. 


WELLS,  FARGO  &  CO.,  Plff,  in  Err,, 

V, 

A.  McGregor,  Assignee  of  John  M.  Clarkson. 
(See  S.  C.  18  Wall.  188-190.) 

Order  is  not  final  judgment — teste  to  tcrit  of 

error, 

1.  An  order  settfne  aside  a  sberlfTs  retam  to  aa 
execution,  and  awarding  an  alias  execution,  is  not 
a  final  judgment 

2.  The  teste  of  the  chief  justice  of  the  court  !•> 
Indispensable  to  a  writ  of  error  to  the  supreme 
court  of  Montana. 

[No.  292.] 
Argued  Jan,  26,  1872,     Denied  Feh.  5,  1872^ 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

The  case  is  stated  by  the  court. 

Messrs,  A.  M,  Woodfolk  and  F.  A.  Diek^ 
for  plaintiff  in  error. 

Mr,  Robert  Leeeh,  for  defendant  in  error: 

The  record  in  this  case  shows  that  the  writ 
of  error  is  brought  to  revise  a  decision  of  the 
supreme  court  of  the  territory  of  Montana,  af- 
firming  an  order  of  the  district  court  for  the 
third  judicial  district  of  said  territory  sus- 
taining a  motion  to  set  aside  a  sherifl^s  return 
to  an  execution,  and  awarding  an  alias  execu- 
tion. 

This  is  not  a  final  judgment;  and  under  the 
22d  section  of  the  judiciary  act  of  Sep.  24,  1789^ 
as  well  as  the  9th  section  of  the  organic  act  of 
said  territory,  of  May  26,  1864,  this  court  lia» 
no  jurisdiction. 

MoCargo  v.  Chapman,  20  How.  565,  15  L.  ed. 
1021;  Early  v.  Rogers,  16  How.  599;  Boyle  v. 
Zacharie,  6  Pet.  648;  Smith  v.  Trahue,  9  Pet. 
4;  Toland  v.  Sprague,  12  Pet.  300;  Evans  T. 
Oee,  14  Pet.  1. 

The  writ  of  error  does  not  bear  the  teste  cf 
the  Chief  Justice  of  this  court,  but  that  of  the 
clerk  of  the  supreme  court  of  the  territory  of 
Montana. 

The  writ  is,  therefore,  a  nullity;  and  this 
court  has  no  jurisdiction  In  the  case. 

The  form  of  the  writ  of  error  bearing  the 
teste    of   the   Chief   Justice,  was    devised    by 

Note. — What  is  i'flnal  decree*'  or  fudgment  of 
state  or  other  court  from  which  appeal  lien — see 
notes,  5  L.  ed.  U.  8.  302 ;  17  C.  C.  A.  238 :  28  C.  C. 
A.  482. 
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the  judges  of  the  supreme  court  of  the  United 
State*,  in  pursuance  of  the  9th  section  of  the 
act  of  May  8,  1792,  1  Stat,  at  L.  278,  and  has 
all  the  force  and  effect  of  positive  law. 

See  Barton  v.  Forsyth,  5  Wall.  192.  18  L.  ed. 
546;  MusBtna  ▼.  Vavazos,  6  Wall.  355,  16  L.  ed. 
RIO;  Uodffe  v.  M'illiams,  22  How.  88.  16  L.  ed. 
237. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  shows  that  tlie  writ 
of  error  is  brouf^ht  to  reverse  the  decision  of 
the  supreme  court  of  the  territory  of  Montana 
affirming  an  order  of  the  district  court  of  the 
third  judicial  district  of  the  territory,  by  which 
a  motion  to  set  aside  a  sheriff's  return  to  an 
execution  was  allowed,  and  an  alias  execution 
awarded. 

We  have  often  held  that  such  orders  are 
within  the  discretion  of  the  inferior  courts. 

They  are  not  final  judgments,  within  the 
meaning  of  the  judiciary  act  of  1789.  Cook  v. 
Burnley,  ante,  29;  Phillips,  Pr.  66.  Of  course 
they  are  not  within  the  meaning  of  the  9th  sec- 
tion of  tho^  organic  act  of  the  territory.  13 
Stflt.  at  L.  89.  It  appears  also  that  the  writ  of 
error  l>eurs  the  teste  of  the  clerk  of  the  supreme 
court  of  the  territory  of  Montana,  and  not  the 
1#*ste  of  the  Chief  .Justice  of  this  court.  1  Stat. 
190^1  at  L.  03.  But  the  statute  *makes  teste 
of  the  Chief  Justice  indispensable,  and  we  have 
no   power  to  change  its   requirements. 

On  both  grounds,  therefore,  the  writ  of  error 
must  he  dismissed. 


«44*]  THE  COUNTY  OF  BATH  and  the  Coun- 
t.y  Court  Thereof,  John  D.  Young.  Presiding 
Judge  oi  said  court,  J.  6.  Hurst  et  aU,  Jus- 
tices of  the  Peace,  Plffs.  in  Err,, 

V, 

HENRY  AMY. 

(See  8.  C.  13  Wall.  244-251.) 

Potcer  of  Circuit  Courts  to  issue  mandamus — 

process  act, 

1.  circuits  courts  of  the  United  States  are  not 
niitliorlzed  to  issue  writs  of  mandamus  as  an  orig- 
Innl  proceeding,  nor  at  all  except  when  necessary 
to  ilie  exercise  of  their  respective  jurisdictions. 

'J.  The  process  act  of  May  19,  1828.  does  not  en- 
large their  jurisdiction  on  this  subject. 

[No.  62.] 
Argued  Jan.   9,  1812.    Decided  Feb,  S,  1872. 

IN  KRBOR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
Tills  was  a  proceeding  in  the  circuit  court 
of  the  United  States  for  the  Kentucky  district, 
hy  the  defendant  in  error,  Henry  Amy,  against 
tiie  county  of  Bath  and  the  cotmty  court  of  said 
county,  and  John  D.  Young,  presiding  judge, 
«nd  J.  G.  Hurst,  G.  W.  Sorrell,  and  twelve  other 
ju«<tice8,  for  a  mandamus,  to  compel  the  levy 
nftd  c«>l  lection  of  a  tax  in  the  county  of  Bath, 
to  pny  certain  coupons  or  interest  warrants  at- 
taclioil  to  bonds  alleged  to  have  been  issued  by 
Raid  county,  in  payment  of  a  subscription  of 
5:1.'»O.000  to  the  capital  stock  of  the  Lexington 
&  nig  Sandy  Railroad  Company. 
13  Wall. 


A  notice  and  demand  were  executed  upon  the 
proper  officers  of  the  county,  and  upon  their 
failure  to  make  the  levy  (ind  collection,  the 
proceeding  in  court  was  commenced  by  the  fil- 
ing of  an  affidavit,  in  which  it  was  alleged  sub- 
stantially that,  under  and  by  virtue  of  an  act 
of  the  general  assembly  of  the  commonwealth 
of  Kentucky,  approved  Jan.  0,  1852,  entitled 
"An  act  to  Incorporate  the  Lexington  &  Big 
Sandy  Railroad  Company,"  and  of  an  amenda- 
tory act,  approved  Mar.  1,  1854,  entitleil  "An 
Act  to  Amend  the  Charter  of  the  Lexington  & 
Big  Sandy  Railroad  Company,''  the  said  county 
was  authorized  to  subscribe  $150,000  to  the 
capital  stock  of  said  railroad  company,  to  bor- 
row money  for  the  purpose  of  pnymg  such  sub- 
scription, to  issue  bonds  as  a  security  for  the 
money  so  borrowed,  or  in  payment  of  the  sub- 
scription; that  it  was  made  the  duty  of  the 
county  court,  by  the  terms  of  said  acts,  to  levy 
and  cause  to  be  collected  annually,  a  tax  upon 
the  real  and  pernonal  property  in  the  county, 
sufficient  to  pay  the  interest  upon  any  bonds 
that  might  be  ishued :  that  the  county  made  the 
subscription  to  the  full  amount  authorized,  and 
in  payment  issued  one  hundred  fifty  l>onds  for 
$1,000  each,  payable  to  said  railroad  company 
at  the  Bank  of  America,  New  York,  thirty  years 
after  date,  with  interest  at  the  rate  of  six  per 
centum  per  annum,  payable  semi-annually,  for 
each  instalment  of  which  a  coupon  or  interest 
warrant  for  $30  was  attached  to  said  bonds.  It 
was  further  alleged  that  the  bonds  and  coupons 
were  delivered  to  the  railroad  company,  and 
were  by  it  indorsed  and  sold  in  the  market,  and 
that  the  affiant  has  become  the  owner  and  hold- 
er of  eighty-two  of  the  bonds,  whose  serial  num- 
bers were  stated,  with  the  coupons  annexed; 
that  the  county  had  paid  the  coupons  maturing 
prior  to  Oct.  15,  1858,  and  had  levied  a  tax  suf- 
ficient for  that  purpose  in  the  years  1858,.  1859, 
and  i860,  but  had  refused  to  deposit  the  money 
at  the  Bank  of  America,  and  that  all  the  cou- 
pons maturing  since  said  Oct.  15,  1858,  re- 
mained unpaid.  He  filed  one  of  the  bonds,  with 
the  coupons  attached,  alleging  that  the  remain- 
ing eighty-one  were  in  the  same  words  and  fig- 
ures, and  he  prayed  that  a  peremptory  writ  of 
mandamus  might  issue,  directing  the  defendants 
to  levy  and  cause  to  be  collected  a  tax  sutficient 
to  pay  off  and  discharge  said  coupons  and  the 
interest  that  had  accrued  upon  them  since  ma- 
turity, and  the  costs;  and  commanding  them  to 
levy  and  collect,  from  year  to  year,  a  sufficient 
tax  to  pay  off  and  discharge  the  several  instal- 
ments of  interest  yet  to  bS»me  due. 

Upon  the  filing  of  this  affidavit,  a  rule  re- 
turnable next  day  was  issued  against  the  de- 
fendants, requiring  them  to  show  cause  why  the 
writ  of  mandamus  should  not  issue.  On  the 
same  day,  the  defendants  appeared,  prayed  oyer 
of  the  bonds  and  coupons,  and  moved  the  court 
to  discharge  the  motion  and  rule  for  a  manda- 
mus. At  the  same  time,  eleven  responses  or 
pleas  were  filed. 

After  argument,  the  court  below  overruled 
the  motion  to  discharge  the  rule,  and  thereupon 
the  defendants  took  exceptions  upon  the  record, 
according  to  the  practice  in  that  court.  A  trial 
was  then  had  upou  the  issues  of  fact  presented 
by  the  pleas. 
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May  9,  1867,  the  court  rendered  judgment, 
directing  a  peremptorj'  writ  of  mandamus  to 
issue,  commanding  the  defendants  to  levy  and 
collect  taxes  sufficient  to  pay  the  coupons  ma- 
turing from  Oct.  16,  1858,  to  Apr.  15,  1867.  in- 
clusive, with  the  interest  on  the  same,  amount- 
ing in  the  aggregate  to  more  than  $54,500  at 
the  time  of  the  judgment;  and  also  requiring 
the  moneys  raised  by  the  tax  to  be  deposited  at 
the  Bank  of  America,  New  York,  for  the  pay- 
ment of  the  coupons  and  interest  upon  tlieir 
presentation  and  delivery  there. 

The  writ  was  accordingly  issued,  and  this 
writ  of  error  is  now  prosecuted  to  reverse  the 
judgment. 

Messrs.  James  B.  Beck,  John  O.  Carlisle,  and 
Montgomery  Blair,  for  plaintiffs  in  error: 

Tlie  circuit  court  had  no  jurisdiction  to 
award  the  writ  of  mandamus  in  this  case,  there 
being  no  prior  judgment  therein,  and  said  writ 
not  hoing  necessary  for  the  exercise  of  its  juris- 
diction. 

1  Stat,  at  L.  ch.  20.  9  14;  Conkl.  Tr.  184; 
Mclntire  v.  Wood,  7  Cranch,  504;  McClung  v. 
Silliman,  6  Wheat.  508;  Butz  v.  Muscatine,  8 
Wall.  575.  1ft  L.  ed.  490;  Know  Co.  v.  Aspinwall, 
24  How.  385,  16  L.  ed.  738;  Riggs  v.  Johnson 
Co.  6  Wall.  166,  18  L.  ed.  768;  Mayor  v.  Lord, 
«  Wall.  400,  19  L.  ed.  704. 

Messrs.  SteTonson  d  Myers,  for  defendant 
in  error: 

Mandamus  is  a  common-law  action ;  a  suit  of 
a  civil  nature.  It  is  so  held  by  this  court  and 
by  the  courts  of  the  state  of  Kentucky,  where 
this  cause  originated. 

Kendall  v.  U.  8.  12  Pet.  615;  Kendall  ▼. 
Stokes,  3  How.  99;  Kentucky  v.  Dennison,  24 
How.  97,  16  L.  ed.  725;  Maddox  v.  Oraham, 
2  Met.  (Ky.)  56;  Justices  of  Clark  Co.  v.  Turn- 
pike Co.  11  B.  Mon.  154. 

Proceedings  by  mandamus  in  ttie  courts  of 
Kentucky  were  regulated  by  an  act  of  the  gen- 
eral assembly  of  Kentucky,  aoproved  Jan.  8, 
1813.  This  act  was  not  repealed  by  the  Rev. 
Stat,  of  Ky.,  but  is  still  in  force. 

This  act  makes  the  proceedings  by  manda- 
mus in  Kentucky,  a  civil  action.  The  pajties 
I  dead;  issues  of  fact  are  to  be  tried  by  a  jury; 
ssues  of  law  by  the  court.  Judgment  is  to  be 
awarded  and  execution  issued  thereon. 

This  act  was  in  force  when  the  act  of  Con- 
gress of  May  19,  1828,  was  adopted,  providing 
that  the  proceedings  in  suits  at  common  law 
in  states  admitted  to  the  Union  since  1789,  shall 
be  the  same  in  the  national  courts  in  each  of 
said  states  as  are  now  used  in  the  highest 
courts  of  original  and  general  jurisdiction  of 
those  states.  Kentucky  was  admitted  after 
1789. 

It  is,  therefore,  submitted  that  the  above  act 
of  the  general  assembly  of  Kentucky  of  1813  is 
adopted  as  a  part  of  the  practice  in  the  na- 
tional courts  in  Kentucky. 

By  the  11th  section  of  the  judiciary  aet  of 
1789,  it  is  enacted  that: 

"The  circuit  court  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature  at  common 
law  .  .  .  between  a  citizen  of  the  state 
where  the  suit  was  brought  and  a  citizen  of 
another  state.*' 
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This  jurisdiction  is  concurrent  with  that  of 
the  courts  of  the  states. 

Now,  by  the  course  of  proceeding  in  the  state 
of  Kentucky,  it  is  not  necessary  ihat  a  party, 
who  has  a  right  to  have  a  tax  levied  by  a  county 
court  or  city  council  to  pay  his  demand,  should 
reduce  his  demand  to  judgment  before  applying 
for  the  writ  of  mandamus  requiring  the  levy 
of  the  tax. 

Justices  of  Clark  Co.  v.  Turnpike  Co.  11  B. 
Mon.  154;  Maddox  v.  Oraham,  2  Met.  (Ky.)  56. 

This  court  will  award  to  the  citizen  of  an- 
other state  the  same  relief  that  the  state  court 
would  give  one  of  its  own  citizens  in  a  case 
arising  upon  the  statute  laws  of  that  state. 

Tlie  law  compels  no  man  to  a  vain  and  use- 
less act.  Of  what  use  to  require  this  plaintiff 
to  g:o  to  the  great  labor,  expense  and  delay  of 
gettinj^  a  judgment  for  his  debt,  and  having  an 
execution  returned,  "No  property,"  when  it  is 
judicially  known  in  advance  that  the  county  of 
Bath  has  no  property  subject  to  execution,  and 
that  it  is  unlawful  for  the  county  officers  to 
pay  this  debt  in  anv  other  way  than  by  the  levy 
and  collection  ot  the  tax  prescribed  in  the  act 
which  authorized  it  to  issue  the  bonds? 

A  party  is  entitled  to  this  writ  where  he  has 
no  otner  adequate  legal  remedy.  It  is  not  suf- 
ficient that  he  may  have  some  sort  of  remedy. 
It  must  be  a  remedy  which  is  adequate  and 
complete,  competent  to  afford  him  the  full 
measure  of  his  rights.  Otherwise,  he  will  not 
be  refused  this  writ. 

Kendall  v.  V.  8.  12  Pet.  615;  Kendall  v. 
Stokes,  3  How.  91 ;  Tapp.  Mand.  9-20. 

Now,  it  is  judicially  certain  from  the  charac- 
ter of  the  county  in  Kentucky,  and  from  the 
method  prescribed  by  the  legislature  of  that 
state  for  the  payment  of  these  bonds,  that  the 
remedy  by  action  for  their  collection  would  not 
merely  be  inadequate,  but  utterly  barren  of 
any  result  to  the  relator  except  the  labor,  cost, 
and  delay  of  pursuing  it. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

It  must  be  considered  as  settled  that  the  cir- 
cuit courts  of  the  United  States  are  not  author- 
ized to  issue  writs  of  mandamus,  unless  they 
are  necessary  to  the  exercise  of  their  respective 
jurisdictions.  Those  courts  are  creatures  of 
statute,  *and  they  have  only  so  much  of  [*248 
the  judicial  power  of  the  United  States  as  the 
acts  of  Congress  have  conferred  upon  them.  The 
judiciary  act  of  1789  ( 1  Stat  at  L.  73)  which  es- 
tablished them,  by  its  11th  section,  enacted  that 
they  shall  have  original  cognizance,  concur- 
rently with  the  courts  of  the  several  states,  of 
"all  suits  of  a  civil  nature  at  common  law,  or 
in  eouity"  between  a  citizen  of  the  state  in 
whicn  the  suit  is  brought  and  a  citizen  of  an- 
other state,  or  wnere  an  alien  is  a  party.  While 
it  may  be  admitted  that,  in  some  senses,  the 
writ  of  mandamus  may  properly  be  denominated 
a  suit  at  law,  it  is  still  material  to  inquire 
whether  it  was  intended  to  be  embraced  in  the 
gift  of  power  to  hear  and  determine  all  suits 
at  common  law,  of  a  civil  nature,  conferred  by 
the  judiciary  act.  At  the  time  when  the  act 
was  passed  it  was  a  high  prerogative  writ,  is- 
suing in  the  King's  name  only  from  the  court 
of  lung's  bench,  requiring  the  performance  of 
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some  act  or  duty,  the  execution  of  which  the 
court  had  previously  determined  to  be  conso- 
nant with  right  and  justice.  It  was  not.  like 
ordinary  proceedings  at  law,  a  writ  of  right, 
and  the  court  liad  no  jurisdiction  to  grant  it 
in  any  case  except  those  in  which  it  was  the 
legal  judge  of  the  duty  required  to  be  performed. 
Nor  was  it  applicable,  as  a  private  remedy,  to 
enforce  simple  common*hiw  rights  between  in- 
dividuals. Were  tliere  nothing  more,  then,  in 
the  judiciary  act  than  the  grant  of  general  au- 
thority to  take  cognizance  of  all  suits  of  a  civil 
nature  at  common  law,  it  might  well  be  doubted 
whether  it  was  intended  to  confer  the  extraor- 
dinary powers  residing  in  the  British  court  of 
King's  bench  to  award  prerogative  writs.  All 
doubts  upon  this  subject,  however,  are  set  at 
rest  by  the  14th  section  of  the  same  act,  which 
enacted  that  circuit  courts  shall  have  **power 
to  issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  to  the  exercise 
of  their  respective  jurisdictions  and  agreeable 
to  the  principles  and  usages  of  law."  Among 
those  other  writs,  no  doubt,  mandamus  is  in- 
cluded ;  and  this  special  provision  indicates  that 
the  power  to  grant  such  writs  generally  was  not 
imderstood  to  be  granted  by  the  11th  section, 
249*]  which  conferred,  *only  to  a  limited  ex- 
tent, upon  the  circuit  courts  the  judicial  power 
existing  in  the  government  under  the  Constitu- 
tion. Power  to  issue  such  writs  is  granted  by 
the  14th  section,  but  with  the  restriction  that 
they  shall  be  necessary  to  the  exercise  of  the 
jurisdiction  given.  Why  make  this  grant  if  it 
had  been  previously  made  in  the  11th  section? 
The  limitation  only  was  needed. 

This  subject  has  heretofore  been  under  con- 
sideration in  this  court,  and  in  Mclntire  v. 
Wood,  7  Cranch,  604,  it  was  unanimously  de- 
cided that  the  power  of  the  circuit  courts  to 
issue  the  writ  of  mandamus  is  confined  exclu- 
sively to  those  cases  in  which  it  may  be  neces- 
sary to  the  exercise  of  their  jurisdiction.  The 
coiurt  said:  "Had  the  11th  section  of  the  ju« 
diciary  act  covered  the  whole  ground  of  the 
Constitution,  there  would  be  much  reason  for 
exercising  this  power  in  many  cases  wherein 
some  ministerial  act  is  necessary  to  the  com- 
pletion of  an  individual  right  arising  under 
laws  of  the  United  States,  and  the  14th  section 
of  the  act  would  sanction  the  issuing  of  the 
writ  for  such  a  purpose.  But,  although  the 
judicial  power  of  the  United  States  extends  to 
cases  arising  under  the  laws  of  the  United 
States,  the  legislature  have  not  thought  proper 
to  delegate  the  exercise  of  that  power  to  its 
circuit  courts,  except  in  certain  specified  cases." 
And  in  McClung  v.  Silliman,  6  Wheat.  601,  this 
court  said,  when  speaking  of  the  power  to  issue 
writs  of  mandamus:  "The  14th  section  of  the 
act  under  consideration  (the  judiciary  act) 
could  only  have  been  intended  to  vest  the  power 
.  .  .  in  cases  where  the  jurisdiction  already 
exists,  and  not  where  it  is  to  be  courted  or  ac- 
quired by  means  of  the  writ  proposed  to  be  sued 
out."  In  other  words,  the  writ  cannot  be  used 
to  confer  a  jurisdiction  which  the  circuit  court 
would  not  have  without  it.  It  is  authorized 
13  Waix. 


only  when  ancillary  to  a  jurisdiction  already 
acquired.  The  doctrine  asserted  in  both  these 
cases  was  conceded  to  be  correct  by  both  t^e 
majority  and  the  minority  of  the  court  in  Ken- 
dall V.  The  United  States,  12  Pet.  584;  Secre- 
tary V.  McGarrahan,  9  Wall.  311,  19  L.  ed.  583. 
*The  power  to  issue  a  writ  of  mandamus  [*250 
aa  an  original  and  independent  proceeding  does 
not,  then,  belong  to  the  circuit  courts. 

It  has  been  argued,  on  behalf  of  the  defend- 
ant in  error,  that  the  writ  of  mandamus  is  a 
civil  action  in  Kentucky;  that  the  proceedings 
therein  were  regulated  by  an  act  of  the  legisla- 
ture of  that  state,  approved  January  8,  1813, 
still  in  force,  which  directed  how  a  traverse  to 
the  return  shall  be  tried  in  the  state  courts,  and 
what  judgment  may  be  pronounced,  and  that 
tlie  act  of  Congress  of  May  19,  1828,  directed 
that  the  proceedings  in  suits  at  common  Inw  in 
states  aamitted  to  the  Union  since  1789,  of 
which  Kentucky  is  one,  shall  be  the  same  in 
the  Fe<leral  courts  as  those  used,  when  the  act 
was  passed,  in  the  highest  courts  of  original 
and  general  jurisdiction  in  those  states.  Hence 
it  is  inferred  that  the  law  of  Kentucky  rcsjiect- 
ing  mandamus  has  been  adopted  as  a  part  of  the 
rule  of  practice  of  the  United  States  circuit 
court  for  that  state.  The  argument  rests  on  a 
misapprehension  of  the  meaning  of  the  act  of 
1828.  It  was  a  process  act,  designed  only  to 
regulate  proceedings  in  the  Federal  courts  after 
they  had  obtained  jurisdiction;  not  to  enlarge 
their  jurisdiction.  The  purpose  was  to  make 
the  forms  of  process  and  forms  and  modes  of 
proceeding  in  those  courts  correspond  witii  the 
iforms  and  modes  in  use  in  the  state  courts. 
The  words  of  the  act  are  "that  the  forms  of 
mesne  process,  except  the  style,  and  the  forms 
and  modes  of  proceeding  in  suits  in  the  courts 
of  the  United  States  held  in  those  states  ad- 
mitted into  the  Union  since  the  29tli  day  of 
September,  in  the  vear  1789,  in  those  of  com- 
mon law,  shall  be  tne  same,  in  each  of  the  said 
states  respectively,  as  are  now  used  in  the  high- 
est court  of  original  and  general  jurisdiction  of 
the  same."  It  is  quite  too  much  to  infer  from 
this  an  enlargement  of  jurisdiction,  or  an  adop- 
tion of  all  the  powers  which  the  state  courta 
then  had.  There  is,  then,  no  act  of  Congress 
which  has  conferred  upon  circuit  courts  author- 
ity to  issue  the  writ  of  mandamus  as  an  original 
proceeding,  or  at  all,  except  when  necessary 
for  the  exercise  of  the  jurisdiction  conferred 
upon  them  by  law. 

•Applying  this  rule  to  the  present  case,  [*251 
it  is  decisive.  The  relator's  claim  for  payment 
had  not  been  brought  to  judgment  in  the  circuit 
court,  nor  had  it  been  put  in  suit.  His  appli- 
cation for  a  mandamus  was,  therefore,  an  orig- 
inal proceeding,  neither  necessary  nor  ancillary 
to  any  jurisdiction  which  the  court  then  had. 
For  tills  reason  it  should  have  been  denied,  and 
the  judgment  that  a  ])eremptory  mandamus 
should  issue  was  erroneous. 

This  renders  it  superfluous  to  consider  the 
other  objections  urged  against  the  jurisdiction. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  is  remanded,  with  instruc- 
tions to  dismiss  the  petition  for  a  mandamus. 
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475*  ]  ARCHIBA  LD  M.  PENTZ  et  al,  Appts,, 

V, 

THE  STEAMER  ARIADNE,  her  Engine,  Ma- 
cliinen%  etc.,   Charles   Mallory,   Claimant. 

(See  S.  C.  "The  Ariadne/*  13  Wall.  475-479.) 

CofliHwii — when  damages  divided  —  crowded 
port  —  duty  of  lookout  —  burden  of  proof  — 
juditment  of  court  helotc,  when  $iot  followed, 

1.  In  a  cose  of  loss  of  n  brig  by  collision  with  a 
stenmci.    It    appearhij;    that    the    former    had    no 

KrniKT   ll;rht   and  the   latter   no  HuOielent  lookout, 
oth  vt'Ktti-lK  being  In  fault,  the  damages  must  be 
divided. 

1*.  In  the  waters  near  the  city  of  New  York, 
crowde<l  with  shipping:,  the  greatest  care  and  cau- 
tion Jii**  iifceKsary.  The  duty  of  the  lookout  Is  of 
the  lii;;li.'st  Importance.  In  the  performance  of 
this  duly  the  law  requires  Indefatigable  care  and 
sleepIf'SK  vigilance. 

3.  Every  doubt  as  to  the  performance  of  the 
duty  and  the  effect  of  non-performance,  should  be 
resolved  against  the  vess»»l  sought  to  be  Inculpated 
until  she  vindicates  herself  by  testimony  conclu- 
sive to  the  contrary. 

4.  .Tudgments  of  the  court  lielow  are  entitled  to 
respectful  consideration,  but  where  the  convictions 
of  till*-  court  are  clear,  and  differ  from  those  of  the 
Judges  below,  this  court  will  follow  its  own. 

[No.  8:J.] 
ArgiKd  Jan.  t%   tS72.     Decidrd  Feb.  5,  187.?. 

AIM'KAL  from  tho  Circuit  Comt  of  the  Unit- 
ed Stntes  for  the  Southern  District  of  New 
York. 

Thf  ca.M'  is  state<I  by  tlie  court. 

Mr.  John  E.  Pursom  for  n|)pellants. 

Mr.  E.  H.  Owen  for  npiiellir. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

Tlii*»  iv  an  appeal  in  admiralty  from  the  de- 
cree of  the  circuit  court  of  thel'nitcd  States 
for  the  southern  district  of  New  York.  The 
case  is  one  arising  from  a  collision  between  the 
steamer  Ariadne  and  the  hripf  William  Edwards. 

The  collision  which  is  the  subject  of  this  ap- 
peal occurred  in  the  ni^rht  of  the  13th  of  De- 
cember. 1866,  off  the  Jersey  const.  a)»out  twelve 
miles  from  Barnepnt  and  eiprht  miles  from  land. 
The  brijr  was  on  a  voya*»e  froni  Havre  to  New 
York.  The  wind  was  north -northeast.  The 
brig  was  on  her  port  tack,  with  her  starboard 
side  to  the  steamer,  and  gomfs  at  the  rate  of 
four  or  five  miles  an  hour.  She  was  sailin;]^ 
close-hauled,  as  near  as  she  could  lie  to  the 
wind,  and  heading  west -north  west  or  north- 
476*1  west.  Tlie  steamer  "was  l>ound  from  New 
York  to  New  Orleans,  and  was  upon  one  of  her 
regular  trips.  She  was  laden  with  freight,  and 
carried  piis«;eugi»rs.  She  was  on  her  proper 
course,  south  by  west  one  quarter  south,  and 
running  at  the  rate  of  seven  or  eight  knots  an 
hour.  The  brig  did  not  change  her  course  down 
to  the  time  of  the  collision.  The  steamer  was 
first  made  from  the  brig,  about  five  points  from 
her  starboard  bow.  She  was  not  discovered 
from  the  steamer  until  it  was  too  late  to  avoid 
the  collision.  The  steamer  struck  her  on  her 
starboard  side,  abaft    the    main    chains.     The 


NoTB. — ColliHon:  rU/htn  of  afeam  and  sailinp 
vei8Cl8  with  reference  to  each  other,  and  in  panning 
and  mieiintf — see  notes,  13  L.  ed.  U.  8.  537 ;  25  L. 
ed.  U.  8.  168 ;  28  C.  C.  A.  .1H2 :  2»  i'.  ('.  A.  .368. 

Rules    for  avoiding   eoUiMinn:   steamer   meeting 
steamer — see  notes.  14  I.,  ed.  tt.  8.  68;  35  L.  ed. 
V.  8.  453 ;  30  C  C.  A.  G30 ;  60  C.  C.  A.  254. 
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blow  was  of  such  force  that  it  cut  through  into 
her  cabin  and  down  to  the  water *6  edgt*.  She 
Hunk  in  a  short  time.  This  libel  waH  tiled  by 
her  owners  to  recover  danmges  for  her  loss.  It 
was  dismissed  by  the  district  coiut.  The  de- 
cree was  atlirmed  by  the  circuit  court.  The 
decree  of  the  latter  lias  been  brought  here  by 
this  appeal  for  review.  In  this  court  the  con- 
troversy between  the  parties  has  been  narrowed 
down  to  two  points. 

It  is  insisted  by  the  claimant  of  the  steamer 
that  the  brig  had  no  green  light,  or  an  insulh- 
cient  one.  on  her  starboard  side;  tliat  the  col- 
lision is  due  to  this  cause,  and  that  the  steanu*r 
is  blameless. 

The  libelants  deny  this  impeachment  as  to 
the  light,  and  contend  that  the  lookout  on  tlie 
steamer  wholly  failed  to  do  hia  duty;  that  he 
could  and  should  have  seen  the  brig,  whetlwi 
she  had,  or  had  not,  a  sufiicicnt  green  light,  in 
season  to  enable  the  steamer  to  avoid  the  col- 
lision, and  that  in  this  particular  there  is  fault 
on  her  part.  We  shall  consider  the  case  only 
in  these  a8i)octs. 

In  regard  to  the  light  on  the  brig,  the  testi- 
mony, as  usual  in  such  cases,  is  conflicting. 
We  think  that  which  sustains  the  n«'gativ«' 
largely  preponderates.  We  lind  no  HuHici«*nl 
reason  to  doubt  that  Morgan  told  the  truth. 
He  testified: 

"The  binnacle  light  use<l  to  bother  me — it 
wouhl  frequently  go  out.  There  was  something 
about  the  oil  that  was  not  right,  .  .  . 
When  I  was  on  the  lookout  1  notiwnl  our  star- 
board light,  but  not  until  the  Ariadne  was  very 
near  to  us.  1  step|>ed  to  the  side  of  *the  ['477 
brig,  thinking  tliat  our  light  might  not  be  burn- 
ing, and  that  the  Ariadne  miglit,  therefore,  run 
into  us,  and  then  I  looked  at  our  .starboard  light. 
The  light  was  very  dim.  J  was,  I  should  judg«% 
fifty  feet  from  the  light  when  I  looked  at  it, 
and  could  see  it  plainly.  As  the  light  was  then 
burning,  I  should  not  think  it  coulcjl  be  seen 
over  two  hundred  feet." 

This  testimony  is  fully  sustained  by  all  the 
witnesses,  six  in  number,  who  were  on  the 
steamer.  Tliey  were  in  positions  to  see  the 
light,  and  must  have  seen  it  if  it  were  distinctly 
visible.  The  probative  force  of  these  proofs  is 
not  overcome  by  the  testimony  of  the  li1>elauts. 
Both  the  courts  below  held  the  cluirge  to  bo 
established,  and  we  see  no  reason  to  dissent 
from  the  conclusion  at  which  they  arrived. 

The  steamer  was  about  two  hundred  feet  lon|?. 
She  obeyed  her  helm  with  imusual  quickness. 
When  running  at  her  then  speed,  she  could  be 
Easily  stepped  in  a  space  of  about  twice  her 
length.  She  approachetl  the  brig  in  the  direc- 
tion most  favorable  for  her  lookout  to  see  the 
hull  and  sails  of  the  latter.  According  to  tlie 
steamer's  testimony,  a  vessel  without  a  light 
could  be  seen  the  eighth  of  a  mile.  Tier  testi- 
mony also  shows  the  following  facts:  she  hud 
but  one  lookout.  The  second  mate  saw  the  bri^ 
first.  He  asked  the  lookout  if  he  saw  her.  Tlie 
lookout  thereupon  turned  and  saw  her.  He  had 
not  seen  her  before.  He  saw  no  light,  and 
could  not  tell  which  way  she  was  heading.  Ma- 
lony,  who  was  at  the  wheel  of  the  steamer.  Aay» : 

"I  saw  the  brig  just  a  moment  before  the 
first  bell  struck.  The  second  mate  struck  first 
one  bell,  and  tlien  a  second  bell,  and  then  run^ 
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4igain.  There  was  not  a  second  between.  It 
was  done  a8  quick  as  lightning.  .  .  .  Tho 
Ariadne  swung  about  a  point  and  a  half,  or  two 
points,  before  we  struck." 

The  lookout  says  the  steamer  ran  about  n 
length  between  the  time  when  he  first  saw  the 
brig  and  the  time  when  the  steamer  struck 
lier. 

There  is  no  controversy  as  to  the  facts  thus 
utated.  They  are  undisputed  and  indisputable. 
Certain  inferences  from  them  are  inevitable. 
"478*]  •The  brig  was  not  seen  by  the  lookout  or 
Anyone  else  on  tlie  steamer  when  she  was  distant 
as  far  as  she  could  have  been  seen.  She  was 
not  seen  by  the  lookout  at  all  imtil  his  atten- 
tion M-as  called  to  her  by  the  nmte.  She  was 
not  seen  bv  either  of  them  until  almost  at  the 
moment  of  the  collision.  It  is  by  no  means  cer- 
tain that  the  lookout  would  have  seen  her  be- 
fore he  felt  the  shock,  but  for  the  inquiry  of 
the  mate.  He  was  on  the  port  side,  and  had 
been  lookinsr,  according  to  his  own  account, 
three  minutes  in  the  opposite  direction.  The 
discovery  came  too  late  to  do  any  good.  The 
-catastrophe  was  then  unavoidable.  For  all  tho 
purposes  of  this  case,  there  might  as  well  hav»- 
been  no  lookout  on  the  steamer.  He  could 
have  rendered,  and  it  was  his  duty  to  render. 
A  service  of  vital  importance,  but  he  rendered 
none.  If  tne  brig  had  been  seen  when  she  be- 
•came  visible  from  the  steamer,  or  very  soon 
thereafti-r.  the  collision  could  have  been  avoid- 
•ed.  It  would  have  been  the  dutv  of  tho  steamer 
to  stop  or  slow  her  engine  until  everything  as 
to  the  brig  necessary  to  be  known  was  ascer- 
tained. This  would,  doubtless,  have  been  done; 
and,  if  so.  the  result  which  followed  would  have 
heen  averted.  Indeed,  it  would  have  been  im- 
possible to  occur.  We  think  the  conduct  of  the 
lookout  was  marked  by  gross  carelessness,  and 
that  it  was  clearly  one  of  the  tsoncurring  causes 
of  the  disaster. 

The  waters  near  the  city  of  New  York  are 
at  all  times  crowded  with  shipping.  Naviga- 
tion there  is  not  unlike  the  traveler  threading 
his  way  through  the  mazes  of  a  forest,  with  the 
diflTerence  that  most  of  the  objects. to  be  avoided 
are  also  in  motion.  The  greatest  care  and  cau- 
tion are  necessary.  The  duty  of  the  lookout  is 
of  the  highest  importance.  Upon  nothing  else 
does  the  safety  of  those  oonoemed  so  much  de- 
pend. A  moment's  negligence  on  his  part  may 
involve  the  loss  of  his  vessel  with  all  the  prop- 
erty and  the  lives  of  all  on  board.  The  same 
•consequence  may  ensue  to  the  vessel  with  which 
his  shall  collide.  In  the  performance  of  this 
duty  the  law  requires  indefatigable  care  and 
sleepless  vigilance.  The  rigor  of  the  require- 
<479*]  ment  rises  'according  to  the  power  and 
speed  of  the  vessel  in  question.  It  is  applied 
with  full  force  to  the  steamships  belonging  to 
our  commercial  marine.  If  this  were  not  so, 
there  would  be  no  safety  for  other  vessels.  But 
it  is  equally  important  to  vessels  of  that  power- 
ful class  for  their  protection  from  one  another. 
It  is  the  duty  of  all  courts  charged  with  the  ad- 
ininistration  of  this  branch  of  our  jurisprudence 
to  give  it  the  fullest  effect  whenever  the  circum- 
stances are  such  as  to  call  for  its  application. 
Every  doubt  as  to  the  performance  of  the  duty, 
and  the  effect  of  nonperformance,  should  be  re- 
solved against  the  vessel  sought  to  be  incul- 
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pa  ted  until  she  vindicates  herself  by  testimony 
conclusive  to  the  contrary.  The  Louisiana  v. 
I'iaher,  21  How.  1,  1«  L.  ed.  20:  Chamberlain  v. 
Ward,  21  How.  549,  16  L.*  ed.  211;  Genesee 
Chief  v.  FHzhugh,  12  How.  443. 

The  fault  of  the  brig  does  not  excuse  the  fault 
of  the  steamer,  if  the  latter  were  in  any  degree 
a  contributory  cause  of  the  collision.  Cham' 
herlain  v.  Ward,  21  How.  549,  16  L.  ed.  211; 
The  Grey  Eagle,  9  Wall.  505,  19  h.  ed.  741. 

Both  vessels  being  in  fault,  the  damages  must 
l>e  divided. 

We  are  not  unmindful  that  both  the  circuit 
and  district  court  came  to  a  conclusion  diflfer- 
ent  from  ours  as  to  the  alleged  fault  of  the 
steamer. 

Tlieir  judgments  are  entitled  to  and  have  re- 
ceived our  most  respectful  consideration.  Their 
concurrence  raises  a  presumption,  prima  facie, 
that  they  are  correct.  Xfere  doubts  should  not 
be  permitted  to  disturb  them.  But  the  pre- 
sumption referred  to  may  be  rebutted.  T\\e 
right  of  appeal  to  this  court  is  a  substantial 
right,  and  not  a  shadow.  It  involves  examina- 
tion,-thought  and  judgment.  Where  our  con- 
victions are  clear,  and  differ  from  those  of  the 
learned  judges  below,  we  may  not  abdicate  the 
performance  of  the  duty  which  the  law  imposes 
upon  us  by  declining  to  give  our  own  judicial 
effect.  The  Quickstep,  9  Wall.  669,  19  L.  ed. 
768. 

The  decree  of  the  Circuit  Court  is  revei'sed, 
and  the  cause  tviJl  he  remanded  to  that  court, 
Kith  directions  to  enter  a  decree  in  conformity 
to  this  opinion. 


THE   MILWAUKEE  &   MINNESOTA   RAIL- 
ROAD COMPANY,  Appt., 

V. 

JAMES  T.  SOUTTER,  Survivor,  etc.,  Russel 
Sage,  the  Milwaukee  &  St.  Paul  Railroad 
Company,  et  al, 

(See  S.  C.  13  Wall.  517-526.) 

Fraudulent  purchaser  of  lands  cannot  recover 
for  improvements  or  encumhranoee  paid. 

A   fraudulent   purchaser  of  property,   when   de- 
prived of  its  possession,  cannot  recover  for  his  re- 
Ealrs  or  improvements,  nor  for  encumbrances  paid 
y  him  while  in  possession. 

[No.  37.] 

Argued  Deo,  15,  1871,     Decided  Feb.  5,  1S72. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs,  George  B.  Smith  and  Matt.  H. 
Carpenter,  for  appellant: 

It  is  an  elementary  principle  of  law,  too  well 
established  by  authorities  to  need  elaborate  ar- 
gument, that  money  paid  under  a  mistake  of 
fact  may  be  recovered  back.  It  is  equally  clear 
that  a  suit  in  equity  may  be  maintained  in  such 
case. 

Whether  money  paid  under  a  mistake  of  law 
can  be  recovered  back,  is  a  question  upon  which 

Note. — Subrogation ;  right  of  assignee  to  and  as 
to  prior  encuinbrancva :  junior  encumbrancer,  right 
of— see  note  to  Bk  of  U.  8.  v.  Peter, .10  L.  ed.  T*. 
8.  89. 
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the  authorities  are  conflicting;  but  probably  the 
better  opinion  is,  tlmt  money  paid  under  a  niiH- 
take  of  law  cannot  be  recovered  bnck.  Tt  is, 
therefore,  necessary  for  the  complaint  to  sat- 
isfy the  court  that  this  money  was  paid  under 
a  mistake  of  fact. 

In  almost  every  instance  of  tlie  payment  of 
money,  the  ultimate  determination  rests  upon 
some  legal  conclusion  of  the  parties*  right  to  or 
interest  in  the  subject-matter  to  Ik*  affected  by 
such  payment.  The  conclusion  must  rest  upon 
facts  to  which  it  is  attempted  to  apply  the  legal 
principle.  And  the  rule  is  that  if  anyone  of  a 
supposed  complicated  state  of  facts  is  unfound- 
ed, and  that  supposed  fact  induced  or  intended 
to  induce  the  payment  of  the  money,  the  party 
paying  is  entitled  to  relief.  If  a  man  acts  upon 
the  belief  tliat  he  is  the  owner  of  property,  and 
that  belief  is  based  upon  a  suppostnl  state  oi 
facts  which,  if  well  founded,  would  in  law  make 
him  the  owner,  and  such  supposed  facts  are  mis- 
apprehended, the  erroneous  conclusion  of  own- 
ership is  a  mistake  of  fact,  not  of  law. 

Tlie  Minnesota  company  paid  this  money  in- 
to court  upon  the  supposition  that  it  was  the 
owner  of  the  equity  of  redemption;  that  sup- 
position being  a  legal  conclusion  based  upon 
the  supposed  facts: 

(1)  Tlint  the  Barnes  mortgage  was  a  valid 
encumbrance. 

(2)  That  all  the  bonds  secured  by  the  Barnes 
mortgage  were  valid  and  outstanding  at  the 
time  of  foreclosure. 

(3)  That  the  whole  amount  of  interest  for 
which  the  property  was  sold  on  the  Barnes 
mortgage  was  due  and  constituted  a  valid  claim 
agninst  the  de!)tor  company. 

Had  these  facts  existed,  the  Minnesota  com- 
pany would  have  been  right  in  its  conclusion 
of  law,  that  it  was  the  owner  of  the  premises. 
But,  unfortunately  for  the  company,  the  sup- 
posed state  of  facts  did  not  exist;  the  bonds 
were  not  all  outstanding;  tlie  amount  of  inter- 
est for  which  the  road  was  sold  was  not  due 
and  did  not  constitute  a  valid  claim  against  the 
debtor  coni])any.  Tlie  mistaike,  therefore,  un- 
der which  the  company  acted  in  paying  the 
money,  was  a  mistake  in  regard  to  the  exist- 
ence of  certain  facts;  or,  in  other  words,  the 
company  paid  the  money  under  a  mistake  of 
fact. 

This  view  of  the  subject  is  established  by  the 
single  consideration  that  this  court,  which  can- 
not make  any  mistake  of  law,  expressly  declared 
in  its  opinion  above  referred  to,  that  the  fore- 
closure of  the  Barnes  nmrtgage  had  vested  the 
equity  of  re<lemption  in  the  Minnesota  company. 
This  august  tribunal  knew  all  law  when  it  made 
this  decision,  just  as  well  as  it  did  when,  in  the 
James  Case,  it  decided  that  the  Minnesota 
company  had  no  interest  whatever  in  the  prem- 
ises. 

The  different  conclusions  reached  by  the 
court:  First,  tliat  the  company  did  own  the 
property ;  and  second,  that  it  did  not,  were  both 
sound  in  law,  as  applied  to  the  facts  made  by 
the  respective  cases. 

The  difference  between  the  two  cases,  in  other 
words,  is  a  difference  of  fact,  not  of  law.  In 
the  first  case  it  appeared  to  the  court  that  the 
facts  before  mentioned  did  exist,  and,  there- 
foie.  the  law  said :  '*The  Minnesota  company  is 
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the  owner  of  the  equity  of  redemption."  Iir 
the  second  case,  the  fact*  were  shown  not  to 
exist,  and  the  law  said:  "The  Minnesota  com- 
pany is  not  the  owner  of  the  equity  of  redemp- 
tion." It  was  the  mistake  in  regard  to  these 
facts  that  induced  the  court  to  say  and  induced 
the  company  to  believe  tliat  the  company  was 
such  owner.  And  the  mistake  of  the  company 
was  the  same  as  that  made  by  the  court ;  and  as 
the  court  cannot  make  a  mistake  of  law,  it  fol- 
lows that  the  company  did  not. 

The  true  distinction  between  a  mistake  of  law 
and  a  mistiike  of  fact  is  well  stated  by  the  court 
in  Hurd  v.  Hall,  12  Wis.  124. 

There  can  be  no  doubt  that  the  money  in  this 
instance  was  paid  under  a  mistake  of  fact. 

That  money,  paid  under  a  mistake  of  fact, 
may  be  recovered  back,  is  an  elementary  propo- 
sition which  needs  no  citation  of  authorities 
for  its  support.  The  only  conflict  in  the  au- 
thorities is  in  regard  to  the  case  where  the 
party  receiving  the  money  would  l»e  injunnl  by 
repayment.  The  later  c;ises  ignore  such  excep- 
tion. 

UK;  v.  PrrsidCHl.  40  N.  Y.  391 ;  h'ons  v.  Arm^ 
stronff,  25  Tex.  354.  Supp. ;  Bank  v.  Jiank,  4.3- 
X.  Y.  452:  liohcrta  v.  Fisher,  43  X.  V.  159. 

Upon  the  general  proposition,  that  mon«»y 
paid  under  mistake  of  fact  may  lie  recov<'riHl, 
see  Haren  v.  Foster,  9  Pick.  112;  (itirfiner  v. 
l/flf/or,  20  Barb.  423:  Hind  v.  Hall,  12  Wis. 
112:  Mntcatt  v.  Mrifjht,  1  Wend.  3.j5;  W'isuer 
V.  Bulklejf,  15  Wend.  321;  Tinslar  v.  Maif.  S 
Wend.  561;  Joclnitnscn  v.  Jik.  3  Allen.  S7; 
Ashe  V.  lAvingsUm.  2  Bay  (S.  C.)  80;  Lock- 
irotid  V.  Kelsea,  41  N.  II.  188. 

"An  action  for  money  had  and  received  is 
maintainable  wherever  the  money  of  one  man 
has,  without  consideration,  gone  into  the  pock- 
ets of  another." 

Hudson  V.  Robinson,  4  Maule  &  S.  478:  A>//iy 
V.  Solari,  9  ^lecs.  &  W.  54 :  Chat  field  v.  Paxfnu, 
2  East,  471 ;  Mihies  v.  Duncan,  6  Barn.  &  C. 
671  ;  Totrnsend  v.  Crowd  if.  8  C.  B.  (X.  S.)  477. 

The  only  exception  to  the  principle  is  in  easee 
where  the  party  would  be  injure<l  by  correcting 
the  mistake. 

See  Jioas  v.  V inlcgrore,  5  Pa.  51 G;  C<yx  t. 
Masterman.  9  Barn.  &  C.  902. 

"If  one,  by  mistake  and  without  any  obliga- 
tion, pay  the  debt  of  another,  he  may  recover 
it  back  of  the  person  to  whom  the  money  was 
paid,  unless  the  latter  was  injured  by  the  mis- 
take. 

Tyhout  v.  Thompson,  2  Brown  (Pa.)  27;  s. 
p.  2  Bay  (S.  C.)  80. 

That  a  bill  in  equity  is  proper  in  such  cjise* 
see  iri/Ai««  v.  Wrofiii,  5  Mumf.  183;  Story,  l-Ay. 
Jur.  sec.  15;  M'oodtrard  v.  Hill,  6  Wis.  143. 

Mr.  John  W.  Gary  and  C.  A,  Seurard,  for 
appellees : 

The  complainant  was  the  o\iner  of  the  equity 
of  redemption  of  the  mortgaged  ])renuse».  to 
foreclose  which  the  original  suit  was  brought, 
and  made  the  payment  of  the  money  in  question 
as  such  owner,  and  in  that  right  and  no  other. 

The  complainant  was  so  adjudge<l  such  owner 
by  this  court  and  by  the  circuit  court;  was  so 
treated  and  regarded  by  the  complainant  and 
the  defendants  in  the  original  suit,  and  in  that 
character  was  placeil  in  possession  as  owner  of 
the  mortgaged  premises  by  the  order   of  ih\% 
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court,  which  order  had  never  been  annulled,  va- 
cated, modified  nor  in  any  manner  impaired  by 
any  court. 

Three  appeals  were  taken  to  this  court  by  the 
complainant,  and  were  all  decided  in  December 
term,  1807..  affirming  the  decree  and  all  pro- 
cee<]ing8  in  the  court  below.  R,  Co,  v.  James, 
6  Wall.  750,  18  L.  ed.  854,  by  which  it  appears 
that  complainant  obtained  the  possession  of  the 
road  as  owner,  on  the  payment  of  the  money  in 
question,  and  retained  the  same  until  fore- 
closed by  prior  Vwnh,  and  that  its  title  as  such 
owner  was  recognized  throughout  by  this  court. 
It  also  appears  that  two  decrees  were  subse- 
quently entered  in  the  original  suit  against 
complainant  for  »uhi*e<]uent  defaults,  from  both 
of  which  it  apneale<l  to  this  court,  and  they  were 
affirmed. 

Fleming  v.  Sovttrt\  6  Wall.  747.  18  L.  ed.  847. 
Tlie  bill  of  complaint  does  not  allege  that 
complainant  was  not  such  owner;  does  not  al- 
lege that  the  complainant  was  ever  disturbed  in 
its  ownership  or  possei«sion  of  said  mortgaged 
property;  does  not  show  that  its  title  as  such 
owner  ever  failed,  as  in  fact  it  did  not.  Con- 
sequently, the  bill  fails  to  show  that  said  money 
was  paid  und«>r  a  mistake,  either  of  law  or  fact 
and,  therefore,  the  demurrer  for  want  of  equity 
was  properly  nuAtained  and  the  bill  dismissed. 
frosfter  v.  Edmontls.  1  Younge  &  C.  Exch. 
481;  Crocl'cr  v.  BelUniffce,  6  Wis.  045;  Mil  d 
Minn.  /?.  Co.  v.  Milwaiikre  d  W.  R.  Co.  20  Wis. 
174,  see  p.  183. 

If  a  niintake  i»  nuffieiently  alleged  in  the  bill, 
it  wn«  a  mistake  of  law  and  not  of  fact.  The 
facts  connected  with  the  whole  matter  were  well 
kno\\*n  to  complainant  when  it  paid  the  money 
into  court:  their  legal  effect  may  have  been 
misapprehended,  but  for  such  mistake  there  is 
no  relief. 

The  knowledge  of  the  facts  of  the  foreclosure 
and  of  the  subsequent  organization  of  the  com- 
plainant of  the  persons  acting  therein,  was  the 
icnowleilge  of  the  complainant,  and  it  is  charge- 
able with  all  the  consequences  resulting  there- 
from. 

The  complainant  had  full,  direct,  and  posi- 
tive knowledge  of  all  the  facts  upon  which  this 
court  subscipiontly  held  the  foreclosure  fraudu- 
lent as  to  ere<litor<».  It  had  such  knowledge: 
First,  from  the  knowledge  of  its  founders  and 
organizers.  m'Iio  effected  the  foreclosure  and  or- 
gnnir^tion;  second,  by  the  direct  proceedings  in 
the  'tames  suit  against  the  complainant. 

We  therefore,  insist  that  if  the  bill  shows  a 
mistake  at  all,  it  is  not  a  mistake  of  fact,  btkt  a 
nii^lako  of  law,  for  which  there  is  no  relief  and. 
therefore,  there  \\t\%  no  equity  in  the  bill  and 
the  decision  was  properly  sustained. 

IJIiott  V.  fitrarfirout,'  10  Pet.  137:  Bank  v. 
Panirl,  12  Pet.  32:  Hunt  v.  Rousmaniere,  1 
Pet.  15. 

Mr.  Justice  Bradley  delivered  the  opinion 
the  court: 

The  ap|>ellants.  who  were  complainants  be- 
low, in  June.  1800,  tiled  a  bill  in  equity,  to  re- 
cover back  certain  large  sums  of  monev,  amount- 
ing in  all  to  $402.0.57.80.  which  they  had  paid 
into  court  in  Deccml>er.  1805,  in  part  liquida- 
tion of  certain  bonds  held  by  the  individual  de- 
fendants in  this  suit,  which  bonds  had  been  is- 
sued by  the  La  Ciusse  &  Milwaukee  Railroad 
13  Wi^ 


Company  in  1857,  and  were  secured  by  a  mort- 
gage upon  a  portion  of  the  railroad  of  saifl  last- 
named  company.  By  way  of  alternative  relief, 
the  complainants  prayed  that  they  might  be  sub- 
rogated to  the  benefit  of  the  decree  of  foreclos- 
ure of  said  mortgage,  under  which  they  had 
paid  the  money  in  question.  The  Milwaukee 
&  St.  Paul  Railroad  Company  were  made  defend- 
ants, because  they  are  the  parties  now  in  pos- 
session of  the  railroad  and  other  mortgaged 
premises,  and  claim  to  be  owners  thereof.  The 
facts  on  which  the  complainants  rest  their  claim 
as  set  forth  in  their  bill,  which  is  demurred  to, 
are  substantially  as  follows:  The  La  Crosse  k 
Milwaukee  Railroad  Company,  in  1858,  after 
giving  the  bonds  and  mortgage  above  mentioned, 
gave  two  other  mortgages,  one  on  their  road 
and  one  on  their  land  grant,  to  secure  certain 
other  bonds  issued  by  them.  Failing  to  pay  the 
interest  coupons  on  the  latter  bonds,  vvilliam 
Harnes.  the  trustee  named  in  the  mortgages, 
in  May,  1859,  sold  the  mortgaged  premises  and 
all  the  franchises  of  the  company  at  public  auc- 
tion, and  became  the  purchaser  thereof  in  trust 
for  the  bondholders,  under  the  laws  of  Wistron- 
sin.  for  the  sume  oif  $l,.)93,333.33.  The  Iwnd 
liolders  thereu|>on,  in  Alay,  18r>l).  organized  a 
new  company  by  the  name  of  the  Milwaukee  & 
Minnesota  Railroad  Company,  namely  the  com- 
plainants, and  Barnes  conveyed  the  property  to 
said  company,  which  thereafter  proci-eded  and 
conducte<i  its  business  under  and  in  pursuance 
of  the  charter  of  the  La  Crosse  &  Milwaukee 
'Railroad  Company,  and  immediaUdy  entered 
into  possession  of  said  property  an<l  franchises. 
But  the  prior  mortgiigc  of  1857  still  subsisted 
on  a  portion  of  the  road.  Of  this  mortgage, 
Greene  C.  Bronson  and  James  T.  Soutter 
*were  the  trustees,  and  they  filed  another  ['SID 
bill  to  foreclose  their  mortgage  and.  after  pro- 
tracted litigation,  obtained  a  final  decrw  in 
1805.  for  the  amount  of  intereht  coupons  due 
on  the  bonds  secured  thereby,  amoimting  to  up- 
wards of  $450,000 :  which  decree  contained  a  pro- 
viso that  if  the  Milwaukee  k  Minnesota  R^iilroad 
Company,  the  now  complainants,  should  pay  the 
amount  of  the  decree  before  a  sale  of  the  mort- 
gagi»d  premises,  the  receiver  (the  road  then  be- 
ing in  the  hands  of  a  receiver),  should  deliver 
the  proi>erty  to  them ;  that  i8,tliey  had  the  usual 
pri\ilege  ot  redeeming  the  prop<*rty  by  paying 
the  decriH*.  Thereupon,  the  complainants,  on 
the  30th  of  December,  1805,  paid  into  court  the- 
anuuint  of  $4(»2.0.")7.H0,  as  above  statcMl.  the 
money  being  afterwards  distributed  to  the  hold- 
ers of  the  various  bonds  secured  by  the  Bronson 
antl  Soutter  mortgage,  who  are  the  individual 
defendants  in  tliis  suit.  The  money  thus  paid 
was  paid  by  the  complainants  as  purchasers,, 
and  claiming  to  be  owners  of  the  pro|K»rty  unon 
an  acknowledged  encumbrance  and  in  relief  of 
the  property  claimed. 

But  prior  to  this  payment,  certain  judgment 
creditors  of  the  I^  CYosse  t  Mil^^-aukee  Rail- 
road Company  filed  in  the  United  States  district 
court  for  Wisconsin  a  creditor's  bill  against  the 
present  complainants,  alleging  that  the  sale  by 
Barnes  was  fraudulent  and  void,  and  praying 
that  it  might  be  set  aside  as  sudi.  and  that  the 
complainants  might  be  enjoined  from  any  fur- 
ther interference  with  the  property  or  fran- 
chises of  the  La  Crosse  &  Milwaukee  Railroad 
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'Company.  This  suit  had  been  pending  for  some 
^considerable  period,  and  was  pending  here  on 
appeal  when  the  appellants  paid  their  money 
into  court  as  before  stated ;  and,  some  time  after 
its  payment  and  distribution,  a  decree  was  made 
on  said  creditor's  bill,  in  accordance  with  the 
prnyer  thereof,  and  directing  that  the  property 
520*  J  should  be  resold  and  the  proceeds  *ap- 
plied,  after  the  payment  of  prior  liens,  to  the 
satisfaction  of  the  judgments  on  which  the 
creditor's  bill  was  founded. 

And  now^  the  complainants  ask  to  have  their 
inoiu*y  returned  to  them,  on  the  ground  thai 
tlii\v  paid  it  under  a  mistake.  Their  allegation 
is  that  they  supposed  they  owned  the  property 
when  they  did  not;  they  supposed  that  they 
were  lifting  an  encumbrance  off  their  own  prop- 
erty, when  they  were  in  fact  lifting  it  off  prop- 
erty decided  to  belong  to  other  parties.  They 
.say  in  their  bill,  speaking  of  the  order  allow- 
ing them  to  pay  the  amount  of  the  decree: 
"Said  order  was  made  by  this  court  upon  the 
understanding  and  theory  entertained  and  be- 
lieved by  tlie  judges  of  said  court,  and  by  your 
orator  and  by  all  persons  and  parties  interested 
in  said  cause,  that  your  orator  was  the  owner 
of  said  equity  of  redemption." 

And  again:  "Your  orator  paid  said  sum  of 
money  into  this  court;  this  court  distributed 
the  same,  and  the  several  persons  hereinbefore 
named  in  that  behalf  received  the  same  with, 
upon  and  under,  and  only  with,  upon  and  under 
the  belief,  understanding  and  theory,  that  your 
orator  was  the  owner  of  the  equity  of  redemp- 
tion of  the  mortgaged  premises  and  property  in 
said  cause,  and  that  your  orator  was  thereby 
paying  and  extinguishing  a  lien,  charge  and  en- 
cumbrance upon  property  owned  by  your  orator 
aforesaid."  They  further  state  that  after  pay- 
ing the  money,  they,  for  the  first  time,  discov- 
ered that  the  said  foreclosure  of  the  Barnes 
mortgages  was  fraudulent  and  void  as  to  the 
creditors  of  the  La  Crosse  &  Milwaukee  Rail- 
road Company,  and  as  against  the  said  last- 
named  company  and  that,  in  fact  and  in  law, 
they,  the  complainants,  never  were  the  owners 
of  said  equity  of  redemption,  and  that  the  pay- 
ment made  by  them  was  made  in  mistake  of 
fact. 

This  is  the  position  of  the  complainants.  We 
have  used  the  language  of  the  bill. 

The  bare  statement  of  the  claim,  even  present- 
ing it  in  the  language  of  the  bill  itself,  seems  to 
us  sufficient  to  condemn  it.  Who  are  the  com- 
plainants? Are  they  not  the  very  bond  holders, 
self-incorporated  into  a  body  politic,  who, 
through  their  trustee  and  aorent,  effected  the 
sale  which  was  declared  fraudulent  and  void,  ab 
against  creditors,  and  made  the  purchase  which 
has  been  set  aside  for  that  cause?  Was  it  ever 
known  that  a  fraudulent  purchaser  of  property, 
when  deprived  of  its  possession,  could  recover 
for  his 'repairs  or  improvements,  or  for  encum- 
brances lifted  by  him  whilst  in  possession?  If 
such  a  case  can  be  found  in  the  books,  we  have 
not  been  referred  to  it.  Whatever  a  man  does 
to  benefit  an  estate,  under  such  circumstances, 
he  does  in  his  own  wrong.  He  cannot  get  re- 
lief by  coming  into  a  court  of  equity.  By  the 
civil  law,  the  possessor,  even  in  bad  faith,  may 
have  the  value  of  his  improvements,  if  the  real 
owner  choose  to  take  them.  The  latter  has  an 
option  to  take  them  or  to  require  their  removal. 
M6 


But  this  rule  has  never  obtained  in  the  common 
law,  nor  in  the  system  of  English  equity.  One 
of  the  maxims  of  the  latter  system  is,  '*He  that 
hath  'committed  iniquity  shall  not  have  [*524 
equity."  And  various  illustrations  of  it  are 
fui-nished  by  the  books.  See,  Francis'  Maxims, 
Max.  vu. 

But  the  complainants  are  wrong  in  asserting 
that  the  property  was  not  theirs.  It  was  theirs. 
Their  purchase  was  declared  void  only  as  against 
the  creditors  of  the  La  Crosse  &  Milwaukee  Rail- 
road Company.  In  other  words,  it  was  only 
voidable,  not  absolutely  void.  By  satisfying 
these  creditors  they  could  have  kept  the  prop- 
erty, and  their  title  would  have  been  good,  as 
against  all  the  world.  The  property  was  theirs; 
but,  by  reas(m  of  the  fraudulent  sale,  was  sub- 
ject to  the  encumbrance  of  the  debts  of  the  La 
Crosse  company.  This  was  the  legal  effect  of 
the  decree  declaring  their  title  void.  Therefore, 
they  were,  in  fact,  paying  off  an  encumbrance 
on  their  own  property  when  they  paid  into 
court  the  money  which  tney  are  now  seeking  to 
recover   back. 

They  are  wrong  also  in  asserting  tliat  they 
made  the  payment  under  a  mistake  of  fact.  If 
it  was  made  under  any  mistake  at  all,  it  was 
clearly  a  mistake  of  law.  They  mistook  the  le- 
gal effect  of  transactions  of  which  they  were 
chargeable  with  notice.  They  were  the  persons 
for  whose  benefit  the  purchase  was  made,  which 
was  declared  to  be  fraudulent.  They  were  the 
principal  defendants  in  the  creditors'  bill,  upon 
which  this  decree  was  rendered.  All  the  evi- 
dence in  that  suit  had  been  taken  when  they 
made  the  payment  in  question.  The  cau^  was 
pending,  on  appeal,  in  this  court.  There  was 
not  a  fact,  therefore,  of  which  they  were  igno- 
rant. They  had  full  and  actual  notice  of  all  Uie 
transactions,  and  all  the  evidence  on  which  the 
decree  was  ultimately  founded. 

All  this  appears  from  the  statements  of  the 
bill  in  this  case.  We  do  not  see  now  such  a  bill 
can  possibly  be  sustained.  The  pleader  who 
drew  it  evidently  felt  the  force  of  these  objec- 
tions, and  interjected  some  special  circumstan- 
ces for  the  purpose  of  showing  that  the  case  is 
distinguishable  from  the  class  of  cases  referred 
to.  It  is  stated  that  Russell  Sage,  one  of  the  de- 
fendants, %vho  received  a  large  portion  'of  [*525 
the  money  paid  into  couit,  was  also  a  large 
holder  of  bonds  under  the  Barnes  mortgages, 
and  advised  and  encouraged  the  sale  by  Barnes, 
and  participated  in  the  oiiganization  of  the  com- 
plainants' company.  All  these  facts  may  be  true, 
and  on  the  demun'er  to  the  bill  must  be  taken 
as  true;  but  they  do  not  show,  nor  is  it  alleged, 
that  Sage  was  personally  a  participant  in  the 
fraud  wliicli  was  committed  in  the  sale  under 
the  Barnes  mortgage.  And  if  it  were  so  al- 
leged, can  one  fraud-doer  obtain  relief  in  equity 
against  his  particep*  oriminisf 

Again ;  it  is  alleged  that  the  board  of  direct- 
ors of  the  complainant  was  totally  changed,  and 
was,  at  the  time  of  such  payment,  wholly  com- 
posed of  persons  who  had  not  participated  per- 
sonally in  the  foreclosure  of  the  B«Mna8  jnort- 
gage;  and  that  a  large  majority  of  the  stock- 
holders and  directors  at  the  time  of  the  udd  pay- 
ment ^'ere  persons  who  had  no  interest  at  the 
time  of  the  foreclosure,  and  no  participation  in 
the  proceedings.  This  cannot  after  the  ease.  A 
corporation    aggregate    retains  ^  iti     identity 
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-through  aW  fch«»  r>han<rea  thnt  may  take  plaw 
in  its  indiviiltiai  meml>ership.  This^  corpora- 
tion by  itH  own  statf»nient,  was  adjudi^fod  to  b** 
the  child  of  a  t'raudulont  and  corrupt  tran»ac- 
tion,  and  entiTed  upon  its  career  as  purchaser 
of  the  propt>rty.  with  all  the  ri^kn  of  itA  illicit 
origin  an«l  fraudulent  purchase  upon  its  head. 
•Change  of  mendiership  cannot  change  \i»  rights. 
If  it  can,  when  is  the  change  elfwtcd?  How 
many  or  what  proi>ortiou  of  the  nicndiers  must 
be  changed? 

It  is  u«MMll.»:»rt  to  {Hirsue  the  subject  further. 
If  the  present  individual  stockholders  of  the 
complainants  hav«»  been  wronginl,  that  wroiijr 
•cannot  be  r«»«lre.srtHd  in  this  proceeding  without 
violating  the  clearest  principles  of  equity  ju- 
risprudence. The  bondholders  who  received  the 
money  that  was  paid  into  court  were  entitletl 
to  that  money.  It  was  due  them.  Had  not  the 
complainants  inter|)o<«ed.  they  could  have  sold 
the  pro|>erty  and  realized  their  claim  from  the 
proc<»eds.  How  can  they  be  calletl  to  account? 
The  pres<*nt  owners  of  the  road  have  purelia^ed 
it  (it  is  to  lie  presumed)  under  the  ]>roceed- 
ings  had  in  favor  of  the  judgment  creditors. 
526*1  *How  oau  their  title  be  disturbed  by  the 
complainants?  What  equity  would  there  be  in 
subjecting  tli»»  property  in  their  hand'*  to  an 
incumbrance  from  which  it  was  free  when  their 
purchase  was  made? 

The  dvrret'  must  he  affirmed, 

Mr.  Ju.stice  Field,  dissenting: 

I  differ  from  brother  Bradley  in  the  construc- 
tion of  the  bill  in  this  case  and,  therefore,  dif- 
fer from  him  in  the  conclusions  to  be  drawn 
from  the  facts  which  it  discloj*es.  To  my  mind 
it  presents  a  clear  case,  where  money,  amount- 
ing" to  over  :?4<U),000,  was  paid  imder  a  mistake 
of  fact,  into  which  the  complainant  was  led  by 
the  decision  of  this  court.  And  it  would  be,  in 
my  judjarment,  only  administering  simple  jus- 
tice to  the  company  to  compel  the  def«'n(lants 
to  make  restitution,  or  to  give  to  the  company 
the  benefit  of  the  d<*«'r*»e  in  the  foreclosure  suit. 
upon  which  th.e  numey  was  paid.  I.  therefore, 
dis.sent  from  the  judgment  rendere<l. 

Mr.  Chief  Justice  Cliafle  and  Mr.  Justice 
3niler  also  dis.4«mtcd. 


promissory  note  Is  a  certain  ammmt  on  a  cprtatn 
day.  and  avers  a  tender  on  that  day  of  tlie  sum  due 
in  le^al  tender  nutes  of  the  Unltod  Staten.  is  a 
iiood  plea  of  tender. 

'2.  In  a  salt  on  such  note,  an  order  of  court 
ninde  by  counent  that  the  monev  mfprht  be  wltb- 
ilrnwn  from  court  without  prejudice  to  the  validity 
of  the  tender,  cannot  be  stippused  to  be  the  reason 
why  the  court  held  the  plea  bad  on  demurrer. 

;{.  As  the  record  shows  no  other  reason  why  the 
court  of  anpeals  of  Kentucky  sustained  the  de- 
murrer  to  the  plea  than  that  it  was  made  in  United 
States  lei.'al  tender  notes.  Ir  sufTlclently  appears 
that  the  question  of  the  validity  of  these  notes  as 
n  tender  was  made  and  decided  a^niinst  their  valid- 
Ity. 

4.  This  court,  therefore,  has  jurisdiction  to  re- 
view the  Ju<l.i;ment :  and  although  the  note  sued  on 
WHS  made  Iiefore  tlie  passage  of  tlie  legal  tender 
statutes  b3*  t'oUKress,  tlio  tender  was  a  valid  tender, 
and  the  Judj^ment  of  the  Kentucky  I'ourt  must  be 
reversed. 

INo.  51.] 
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JABEZ  IXHILEV,  Plff,  in  Err,, 

V, 

ENOCH  S.AflTH. 
(See  S.  C.  13  Wall.  604  608.) 

'Tender  of  num  in  V,  8.  lepal  tender  notes  is 
good,  nlthouqh  debt  acvntrd  before  passage 
of  Legal  7\*ndrr  Acts — decision  against  its 
fHtlidity,  good  ground  of  jurisdiction. 

*1.  A  plea  which  states  that  the  sum  due  on  a 
•Tleadnotes  liy  Mr.  Justice  Mii.lbr. 


IX   ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kcntticky. 

The  case  is  stated  by  the  court. 

.1/r.  Garrett  DaTis,  for  plaiutilf  in  error: 

It  clearly  appears  from  the  whole  record  in 
this  case,  that  in  the  Kentucky  court  the  net 
of  Congress  of  Feb.  25,  18U2.  authorizing  the 
payment  of  debts  in  Unitetl  States  legal  tender 
treasury  notes,  was  relied  ui^n  by  l)ooley  to 
sustain  the  tenders  which  lie  had  made  to 
Smith  in  its  payment,  and  that  the  right  which 
he  claimed  under  said  act  was  dcniinl  by  tiie 
Kentucky  court;  and  this  court  has  jurisdic- 
tion to  correct  that  crrono<ms  judgment. 

Croicell  V.  ItandeV,  18  Pet.  308:  Armstrong 
V.  Treasurer  10  Pet.  281 ;  liridge  Proprs.  v. 
llohohrn  Co,  1   Wall.  110,  17  L.  ed.  .*i71. 

Mr.  W.  H.  Wadsworth,  for  dcfeiulant  in 
error : 

To  give  jurisdiction,  it  must  appear  on  the 
face  of  the  record,  or  otherwise,  since  the 
amendment  of  Feb.  5,  1807,  for  aught  1  need 
care  in  this  case,  that:  (1)  one  of  the  gucs- 
tions  stated  in  that  section  of  the  act  arose; 
and  (2)  that  the  question  was  decided  by  the 
state  court,  as  required  by  the  act. 

These  conditions  do  not  suhsi.<it  unless  **it 
appears  by  clear,  necessary  intendment,  that  the 
question  muHt  have  lieen  raised  and  mtist  have 
been  deciilcd  in  order  to  have  induced  the  judg- 
ment." 

Crourell  v.  Randell,  10  Pet.  397. 

*'lt  must  be  that  such  a  question  was  neces- 
sarily involved  in  the  decision  and  that  the 
state  court  would  not  have  given  a  judy:ment 
without  dcci«ling  it." 

Parmefce  v.  Lairrence,  ante,  48;  Fur  man  v, 
Mchoh  8  Wall.  50.  19  L.  ed.  .375. 

It  must  appear  that  the  case  was  necessarily 
dccidcfl  on  that  question,  an<l  tliat  the  proposi- 
tion was  essential  to  the  judgment. 


XoTE. — T*^nder:  what  should  be  made  in:  hoir 
made. 

A  tender.  In  ord»»r  to  lie  a  bar.  must  l)e  made  l)y 
the  debtor  or  his  Waal  representative,  and  not  l)v  a 
stranger.  Tropp  v.  nambleton.  Tro.  KHz.  4«  :  W*nt 
ktns  r.  Ashwioke,  Cro.  Kits.  48 :  Harris  v.  .Tex.  00 
Barb.  2.32 :  .Vi  N.  Y.  421 ;  McDougald  v.  Poauh- 
-ertj.  11  r.a.  .'iTO ;  Mahler  v.  Newl>aur.  Z2  Cal. 
16H:  Prieur  v.  Deponllly.  8  Ia.  Ann.  3ft9:  Hamp- 
shire Bank  v.  BtlllnKs.  17  Pick.  87:  see  Hardlni; 
^.  navls.  2  Car.  ft  P.  78;  Kincald  ▼.  School  DIs- 
trict,  11  Me.  188. 
J3  Wall. 


But  on  l>ehalf  of  an  Idiot  or  Infant,  a  tender  may 
lie  good  when  made  by  a  friend  or  relative.  To. 
LItt.  206,  b:  Brown  v.  rjyslnjfer.  1  Rawie.  40S. 

It  mnst  be  made  to  the  creditor,  or  some  one  au- 
thorized to  receive  it  for  hlio,  or  In  case  of  as> 
signment.  to  the  assignee.  Smith  v.  <ioodwln.  4 
Barn,  ft  Ad.  413;  Goodland  v.  Rleulth,  1  Camp. 
477:  Klrton  v.  firaithwalte.  1  Mees.  ft  W.  310; 
Hornby  v.  Cramer,  12  How.  Pr.  400:  Klnj:  r, 
I  Finch.  00  Ind.  420 :  Hoyt  r.  Hall.  3  Bosw.  42. 

It  may  be  made  to  a  merchant's  clerk,  or  an  nt* 
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Oihson  V.  Chouteau,  8  Wa^U.  318,  19  L.  ed. 
318. 

An  act  of  Congress  may  be  drawn  in  ques- 
tion by  the  state  court,  but  if  it  does  not  ap- 
pear that  it  was  necessarily  drawn  in  question, 
this  court  will  not  take  jurisdiction. 

Parwelee  v.  Later encCy  supra. 

If  the  judgment  is  right,  on  other  grounds, 
cognizable  by  the  state  court  alone,  this  court 
will  not  revise  the  judgment. 

"If  the  judgment  should  be  correct,  although 
the  reasoning  by  which  the  mind  of  the  judge 
was  conducted  to  it,  should  be  deemed  un- 
sound, that  judgment  would  certainly  be  af- 
firmed in  the  superior  court." 

Williams  v.  NorHs,  12  Wheat.  120. 

The  opinion  of  the  state  court  cannot  be  re- 
sorted to,  for  the  purpose  of  showing  that  a 
question  of  Federal  cognizance  was  decided  by 
the  state  court. 

Williams  v.  Norris,  12  Wheat.  120;  Rector 
V.  Ashley,  6  Wall.  142,  18  L.  ed.  733;  Oihson 
V.  Chouteau,  supra;  Ins,  Co.  v.  Treasurer,  ante, 
114. 

The  judgment  of  the  appellate  court  of  Ken- 
tucky does  not  necessarily  decide  any  Federal 
question.  It  is  eminently  correct  on  other 
grounds  not  cognizable  by  this  court,  on  error 
to  the  state  court. 

There  was  no  equity  in  the  petition  of  plain- 
tiff in  error. 

A  court  of  equity  in  Kentucky  would  not  as- 
sist the  vendee,  to  compel  the  vendor  to  accept 
a  depreciated  paper,  in  discharge  of  the  pur- 
chase money  due  on  a  contract  made  in  1850. 
and  tendered  years  after  maturity,  the  parties* 
having  contracted  and  fixed  the  price  with  ref- 
erence to  the  only  lawful  monev  at  the  time. 
So  ruled  in  Willard  v.  Tayloe,  8  Wall.  557,  19 
L.  ed.  501. 

It  has  been  often  held,  that  where  the  com- 
plainant has  been  guilty  of  delay  amounting  to 
laches,  and  the  circumstances  of  the  parties  or 
property  have  so  changed  that  to  aid  the  com- 
plainant would  work  an  injury  to  the  other 
party,  equity  will  dismiss  him  to  his  remedy  at 
law. 

Holt  V.  Thomas,  8  Pet.  420;  Dorsey  v.  Pack- 


icood,  12    How.    126;    Brashier   v.    Oratz,    6 
Wheat.  528. 

But  the  tender  which  constituted  the  sole 
ground  of  equity  in  Dooley's  petition,  and  his 
only  defense  in  the  answer,  was  plainly  bad. 

1.  It  was  for  less  than  the  principal  and 
legal  interest,  on  both  occasions. 

2.  It  was  made  two  years  in  one  ca^e  and 
six  in  the  other,  after  a  breach  of  his  contract 
by  plaintiff  in  error.  2  Greenl.  £v.  f  607;  S 
Chit.  136. 

3.  Readiness  was  not  shown  by  the  petition 
or  answer,  either  before  or  after  the  tender. 
This  was  alwavs  'bad  in  Kentucky.  Slack  v» 
Prtoe,  1  Bibb.  273. 

In  this  case,  it  is  decided  that  the  party 
must  show  in  bis  plea  that  he  was  tout  temps 
prist. 

The  plea  ought  to  have  alleged  that,  from 
the  time  of  making  the  award  '*he  had  been- 
ready  until  the  time  of  the  alleged  tender,  and 
that  he  had  always  afterwards  been  re»»<ly." 
This  is  the  common  law.  3  Chit.  PI.  922 :  ciles 
V.  Harixs,  1  Ld.  Raym.  254;  Giles  v.  Hart, 
Salk.  622. 

Mr.  Justice  Millfr  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  court  of  ap- 
pi'als  of  Kentucky. 

It  is  argued  by  counsel  for  defendant  in  er- 
ror that  no  question  cognizable  by  this  I'ourt  on- 
a  writ  of  error  to  a  state  court  is  pre.'*«»nt^l  by 
the  record,  while  the  counsel  for  pliiintirf  in- 
sists that  the  validity  of  the  acts  of  <'on;rross, 
making  certain  notes  'of  the  United  States  a 
legal  tender  in  payment  of  debts,  was  the  only 
question  raised  and  decided  in  the  court  bolow. 

We  are  satisfied,  from  a  careful  examination 
of  the  record,  that  this  latter  question  was  de- 
cided against  the  validity  of  those  statutes,  and 
that  such  a  decision  was  essential  to  the  judg- 
ment rendered  by  the  court. 

Dooley  being  indebted  to  Smith  in  a  sum  of 
nearly  $10,000,  evidenced  by  a  note,  and  made 
a  lien  on  land  by  mortgage,  filed  his  pi  4  it  ion 
in  the  proper  state  court  of  Kentucky,  alleiring 
that  on  the  6th  day  of  January,  a.  d.  1808,  the 


toruey  anthorlxed  to  collect.  Mo^'^at  v.  Pwrsons.  5 
Taunt.  ^01 :  Croxer  ▼.  Pllllnjir.  4  Barn,  ft  Ores.  26 : 
Hoyt  v.  Barnes.  11  Me.  47'! :  Jackson  ▼.  Crafts.  18 
Johns.  110 ;  Bllliott  v.  Robinson.  1.^  T^.  Ann.  520 : 
Wilmot  v.  Smith.  3  Car.  &  P.  4r».^ :  Ontman  v. 
Walker.  83  Me.  67;  Watson  v.  Herrinfrton.  1  Carr. 
ft  K.  36:  Mc  I  nitre  v.  Wheelock,  1  Gray.  600. 

To  a  trustee  for  a  ccniui  one  tni»t,  Cbahoon  v. 
Hollenbeck.  16  Rerg.  ft  R.  425. 

To  an  executor  before  will  proved.  Bac.  Abr. 
Tender  (KM  2  Ohlt.  Cont.  0th  ed.  1188:  see  Todd 
V.  Parker,  1  N.  J.  Tmw,  45. 

Tender  should  be  made  when  the  money  is  due, 
and  not  before.  Dixon  v.  Clark.  5  C.  B.  .^6."S :  Sta 
cey  V.  Graham,  14  N.  Y.  402;  Powe  v.  Powe,  42 
Ala.  113:  Toulmin  v.  Saarer.  42  Ala.  127:  Tlllon  v. 
Britton.  4  lla'st.  120;  Saunders  v.  Frost.  5  Pick. 
267 :  Mitchell  v.  Cook.  20  Barb.  243 ;  but  see  Mc- 
Hard  V.  Whetcroft.  3  Har.  ft  McH.  85:  Tracy  v. 
Strong,  2  Conn.  650;  Mayward  v.  Hunt,  5  Pick. 
240. 

When  money  is  due  on  or  before  a  specified  day. 
tender  may  be  made  before  such  day.  and  for  mon- 
ey due  on  demand  tender  need  not  be  made  until 
demand.  Startup  v.  McDonald,  6  Man.  ft  J.  503 : 
Leftly  V.  Mills,  4  Tenn.  170. 

Tender  licfore  action  Is  commenced  Is  sufBclent. 
Hull  V.  Peters,  7  Barb.  331 :  Randall  v.  Bacon.  40 
Vt.  20,  24  Am.  Rep.  100 ;  Knlf^ht  v.  Beach.  7  Abb. 
Pr.  (N.  S.)  241.  240;  Brigjrs  v.  Calverly.  8  Term. 
620;  PIgot  V.  Cubley.  15  C.  B.  (N.  S.)  701;  King- 
ton V.  Kington,  11  ilees.  ft  W.  233. 
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Tender  of  money  due  at  a  particular  place  should 
be  made  at  that  place.  Where  no  place  U  lixed. 
tender  must  be  made  to  the  person.  SHn-rerland 
V.  Morse.  8  Johns.  474  :  Bates  y.  Bates,  Walk.  401 : 
Llttell  V.  Nicbols,  Hard.  71;  King  v.  Finch.  60 
Ind.  420. 

Tender  In  solvent  current  iMnk-bllls  Is  eood.  or 
In  bank  check  If  no  objection  Is  made.  Pol^rlnss  t. 
Oliver.  2  C.  ft  J.  15,  2  Tyrw.  80;  DonaUls  n  y. 
Benton.  4  Dev.  ft  B.  r.aw,  435 :  Jones  v.  MllllnJx, 
2."»  Iowa.  108:  Saunders  v.  Graham.  Oow.  ill: 
Cooley  V.  Weeks.  10  Yerg.  141  :  Snow  v.  I»erry.  0 
Pick.  ."iSO.  542:  Brown  v.  Simmons.  44  N.  If.  475; 
Fosdlck  V.  Van  llnsan.  21  Mich.  567:  Wheeler  v. 
NajrfTS,  8  Ohio.  160 :  Jennln?8  v.  Mendenhall.  7  Ohio 
St.  257 :  Jones  v.  Arthur.  8  Dowl.  P.  C.  442 :  Thorp 
V.  Wecefarth,  56  Penn.  St.  82. 

Tender  In  gold  and  Silver  Is  legal,  whether  ob> 
jected  to  or  not.  Thorndike  v.  U.  S.  2  Mas.  1: 
Shelby  v.  Boyd.  3  Yeates.  ,321. 

But  cannot  be  made  In  cents.  IfcLarIn  ▼.  Nesbit, 
2  Xott  ft  McC.  510. 

Tender  of  U.  S.  Treasury  notes,  commonly  called 
"grcenliacks,**  Is  good  under  the  acts  of  Conjfress 
of  1862  and  1863  as  to  debts  contracted  both  liefnre 
and  after  their  passage.  Bowen  v.  Clark.  46  Ind. 
405 ;  Longworth  v.  Mitchell.  26  Ohio  S.  3.34 :  State 
V.  Splcer.  4  Houst.  100 :  Verpes  v.  Glbonev.  .38  Mo. 
458 :  George  v.  Concord.  45  N.  H.  434  ;  I'eople  t. 
Cook,  44  Cal.  638:  Murray  v.  Harrison.  47  Barb. 
484 ;  Murray  v.  Gale.  62  Barb.  427 ;  6^  Abb.  Pr. 
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«inount  due  on  the  note  was  t0.843.S2,  and  | 
thai  OD  that  day  lie  tendered  to  Smith  that 
■um  in  United  States  legal  tender  Treaaurj- 
noteii,  conimonlf  called  greenbacks,  which 
Snittli  refused  to  receive,  and  to  giirrender  the 
note,  tliough  lie  had  demaoded  it.  He  now 
brings  saiil  legal  tender  notes  into  court,  nnd 
■gain  tenders  them,  and  prays  for  a  delivery 
of  Ills  note  and  for  such  other  relief  as  may  be 
proper.  He  also  sliepes  a  prior  tender  in  1884, 
but  this  mav  be  dismissed  from  further  consid- 
erntion  as  he  offers  the  aitinunt  due  in  ISOa, 
-without  reference  to  the  first  tender. 

To  this  petition  Smith  filed  a  general  de- 
While  this  suit  wan  pendiiif;  the  defendant, 
Rmith.  brought  an  action  in  the  same  court  to 
AOfl*]  reroier  the  amount  due  on  *the  note,  and 
to  this  Botion  Dooley  answered,  referring  to  bis 
petition  in  the  former  case  and  making  his 
allefntion  therein,  ot  a  tender,  his  answer  Id 
this  ea»e.  and  praying  tJiat  the  two  be  consoli' 
dated,  which  was  ordered  by  the  conrt.  Smith 
'demurred  generally  to  Dooley'i  answer. 

On  thtxp  pleadings  the  case  was  submitted 
to  the  court,  which  ordered  both  demurrers  to 
be  Biistaineil  and  lendered  a  judgment  for 
Smith  for  the  amount  due,  with  interest  until 
paid,  u'itliout  regard  to  the  tender.  This  judg- 
ment was  aDirmcd  by  the  court  of  appeals  of 
Kentucky,  to  which  the  present  writ  of  error 
is  directed. 

tjome  attempt  is  made  in  argument  to  show 
that  the  court  might  have  rested  its  judgment 
■on  the  insuificiency  of  the  amount  tendered 
without  rejiard  to  the  character  of  the  currency 
-offered ;  but  as  the  petition  of  plaintiff,  Dooley, 
which  is  adopted  as  his  answer  in  the  suit  of 
Smith,  expressly  avers  that  by  reason  of  pay- 
ments already  made,  the  sum  due  on  the  day  of 
the  tender  was  the  precise  sum  tendered,  this 
tmet  must  be  taken  as  confessed  by  the  demur- 
rer of  ^mith;  As  r^ards  the  sufficiency  of  the 
tender  of  1804,  It  fs  immaterial,  as  It  was  not 
relied  on  by  the  plea. 

So.  also,  the  armiment  that  the  tender  paid 
into  eonri  having  been  withdrawn  l>efore  judg- 
ment, that  fact  justified  the  judgment,  is  an- 
swered by  the  record,  which  shows  that  it  was 


withdrawn  by  a  consent  order  of  the  court, 
tt'bicli  provided  that  the  legal  effect  of  the 
tender  should  t>e  the  same  as  it  would  be  if  the 
money  remained  in  court. 

II  the  tender  was  good  its  effect  was  to  stop 
the  running  of  intereft,  and  the  judgment  of 
the  court  gave  interest  expieasly,  as  though  no 
tender  had  been  made. 

In  short,  it  is  not  possible  to  examine  the 
record  and  discover  any  ground  on  which  the 
pleii  of  tender  by  Dooley  was  held  bad  on  de- 
murrer but  the  fact  that  it  was  made  in  l^al 
tender  notes  of  the  United  States. 

Tbix  court,  therefore,  has  jurisdiction. 

The  recent  decision  here,  overruling  Bepburn 
y.  Griswold,  8  Wall.  W3,  19  L.  ed.  513. 
•and  holding  these  notes  to  be  a  valid  ("607 
tender  in  payment  of  contracts  made  before 
the  ennctment  of  the  legal  tender  statutes,  as 
well  as  those  made  since,  decides  the  case  be- 
fore us  on  the  merits,  and  dispenses  with  fur- 
ther argument. 

7'he  judgment  of  Ihe  Court  of  Appeal*  of 
KEiitticky  it  rgveraed  and  the  eate  remandiil, 
iriih  direr.liona  to  that  court  fvr  further  pro- 
ceeding* in  conformity  tcilk  thi*  opinion. 

Mr.  Justice  Field,  dissenting: 

Tlie  Chief  Justice,  Mr.  Justice  Clifford,  and 
myself  diAsent  from  the  judfnnent  ot  the  ma- 
jority of  the  court  just  rendered.  The  ques- 
tion presented  is  whether  a  contract  for  the 
payment  ot  dollars  made  previous  to-  Februari- 
25th,  186S,  can  be  satisfied,  against  the  will  of 
the  holder,  by  a  tender  of  United  Btates  notes 
equal  in  nominal  amount  to  the  sum  due  on 
the  contract.  This  question  depends,  of  course, 
for  its  solution  upon  the  validity  and  constitu- 
tionality of  that  provision  of  the  act  of  1802 
which  makeii  these  notes  a  legal  tender  in  pay- 
ment of  debts.  We  have  recently  had  occasion 
to  express  on  this  subject  our  views  at  large, 
and  to  them  we  adhere.  We  have  oonaidered 
with  irreat  deliberation  the  views  of  the  major- 
ity who  differ  from  us  and  we  are  unable  to 
yield  our  assent  to  them.  With  all  proper  def- 
erence and  respect  for  our  brethren  we  are  c<hi- 
strained  to  say  that,  in  our  judfcmeut,  the  doc- 
trines advanced  in  their  opinions  on  this  aub- 
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Supreme  Court  of  the  United  States. 


Dec.  Tebm. 


joct  nro  not  only  in  conflict  with  tlic  teacliings 
of  all  the  statesmen  and  jurists  of  the  country 
up  to  n  ri'OfUt  jKTi<xl,  and  at  variance  witJi  the 
uniform  practice  of  the  {government  for  nearly 
three  tpinrters  of  a  century,  but  that  they  tend 
directly  to  break  down  the  barriers  which  sep- 
arate a  jrovernment  of  limited  power  from  a 
r'overnmcnt  resting  in  the  unrestrained  will  of 
Congress. 

\\c  are,  therefore,  compelled  by  eveiy  con- 
sideration of  duty  which  may  be  supposed  to 
govern  judicial  officers  on  this  Bench,  to  ex- 
j)ress  on  all  proper  occasions  our  di««ent  from 
what  w(»  rej?ard  as  a  wide  departure  from  the 
limitations  of  the  Constitution.  Those  limita- 
608*]  tions  must  he  preserved.  *or  our  govern- 
ment will  inevitably  drift  from  the  system  es- 
tablished hv  our  fathers  into  a  vast  centralized 
and  consolidated  government. 


W.  S.  HUNTINGTON  et  al.  Vlffs.  in  Err., 

V. 

STATE  OF  TEXAS; 

and 

FIRST   NATIONAL    BANK    OF   WASHING- 

TON  et  at..  PIffa,  in  Err., 

V, 

SAxME. 

Reason  for  advancing  causes  in  which  a  state 

is  party. 

It  Is  siifUcient  reason  for  jrlvlnpr  preference  to 
rasf's  in  which  a  state  is  a  party,  that  the  money 
reiircsented  by  the  l)onds  sued  for  Is  part  of  the 
soiinn]  fund,  and  Is  very  much  wanted  for  the 
schools. 

[Nos.  420,  523.] 

Argued  Feb.  2,   J872.     Vended   Feb.  5,  1872. 

IX  KKROR  to  tlw  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Motion  to  advance.  The  case  sufficiently  ajv 
pears  in  the  opinion.  ' 

Vcftftrs.  U.  T.  Merriclc.  Geo.  Taylor,  and  T. 
J.  Dvrant,  for  defendant  in  error,  in  support 
of  motion. 

Messrs.  W.  8.  Cox  and  J.  H.  Atliton,  for 
plaintiffs  in  error,  contra. 

Mr.  (\  Cushing  for  Bank  of  Washington. 

Mr.  Chief  Justice  Clias«  delivered  the  opin- 
ion of  the  court: 

The  motion  to  advance  these  cases  is  made 
untler  the  act  giving  priority  to  certain  cases 
in  which  a  state  is  a  party  in  the  courts  of  the 
United  States.  That  act  provides  tlvat  it  shall 
be  the  duty  of  the  court,  on  suflicient  reasons 
•ihown.  to  give  causes,  in  which  a  state  is  a 
party,  preference  and  priority  over  all  otl»er 
iivil  causes  pen<ling  in  nuch  court  l)etween  pri- 
vate parties.  The  question  presented  by  these 
cases  relates  to  the  right  of  the  state  of  Texas 
to  certain  bonds  of  the  United  States,  which 
are  said  under  the  decision  of  this  court  in 
Texas  v.  White,  7  Wall.  700,  19  h.  ed.  227,  to  be- 
long to  the  state ;  and  it  is  stated  by  the  govern- 
or of  the  state  that  the  money  represented  by 
the  bonds  is  part  of  the  xchool  fund,  and  is  very 
much  wanted  for  the  schools.  Tliis  seems  to  us 
sufficient  reason  for  advancing  the  causes. 

They  nilK  therefore,  he  specially  assigned  for 
hearing  on  Monday,  the  ith  of  March,  unless 
the  counsel  agree  upon  a  different  day, 
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THETRl'STEES  OF  JEFFERSON  COLLEGE, 
IN  CANONSBURG,  IN  THE  COl  NTV  OF 
WASHINGTON,  Pa.,  Piffs,  in  Err., 

r. 
WASHINGTON   &   JEFFERSON    COLLEGE; 

and 
FIL\NCIS  J.  COLLIER  et  al,  Plffs.  in  Err., 

r. 

SAME. 

and 

DA\ID  C.  HOUSTON.  JOHN  JOHNSON  tt 

at.,  Plffs.  in  Err., 

r. 

THE  TRUSTEES  OF  JEFFERSON  COL- 
LKGE,  IN  CANONSBURCi.  IN  THE  COUN- 
TY OF  WASHINCiTON,  Pa.,  and  Washing- 
ton &  .lefTcrson  College. 

(See  S.  C.  "Pennsylvania  ColUpi  C««c«/'  13  Wall. 

190-2::  J.  I 

Antendment  to  charter,  irhen  docs  not  impair 
the  obligation  of  the  coniract — legislative 
poircr— 'Supplementary  act  —  contracts  of 
scholarship,  alterations  in  charters, 

1.  A  statute  amending  a  charter  of  a  corporation 
passed  with  Its  assent,  and  duly  actcpted  hy  a  cor- 
porate vote  as  an  amendment  to  the  rharter,  doe» 
not  Impair  the  obligation  of  the  contract  of  the- 
(iriginal  charter. 

2.  A  provision  In  a  charter  that  it  shall  not  be 
altered  In  anv  other  manner  than  by  an  act  of  th» 
lefrislature,  Is  equlvalenc  to  an  express  reserTation 
to  the  state  to  make  any  alterations  in  the  charter 
which  the  legislature  may  deem  expedient. 

S.  Where  an  act  nnltini;  two  colleges  was  valid, 
and  the  two  original  corporations  liecame  mergea 
In  one,  neither  of  the  original  <-orporatlons  can. 
thereafter  sue  for  any  cause  of  action. 

4.  A  supplementary  act  passed  to  make  the  first 
act  avallatile  Is  within  the  provision  reserrlne- 
power  to  the  legislature  contained  in  the  original 
charter. 

5.  Contracts  for  scholarships  made  with  the  trus* 
tees  of  one  of  the  colleges  before  the  two  Institu- 
tions were  united  In  one  corporation,  do  not  vary, 
change  or  modify  the  right  of  the  Ktate  reserved 
in  such  charier  to  alter,  modify  or  amend  such 
charter. 

G.  The  existence  of  such  contracts  between  the 
corporation  and  individuals  would  not  inhibit  the 
legislature  from  altering,  modifying  or  amending 
the  charter  of  the  corporation  by  virtue  of  a  right 
reserved  to  that  effect,  ur  with  the  assent  of  the 
corporation. 

7.  Charters  may  l)e  altered,  modified  or  amende^l 
In  all  csRos  where  the  power  to  do  so  Is  reserved  in 
the  charter  or  in  some  antecedent  general  law. 

[Nos.  55,  50,  57.] 
Argued  Jan.  9,  1812.    Dccidtd  Feb.  12,  1872^ 

IN  ERROR  to    the    Supreme    Court    of  the- 
State  of  Pennsylvania. 
The  cases  are  state<l  by  the  cotirt. 
They  were  argued  at  the  same  time,  by  the- 
same  counsel. 

Messrs.  Geo.  W.  Woodward,  .fames  Vecch, 
Geo.  Shims,  Jr.,  and  Boyd  Crumrine,  for 
the  plaintitTs  in  error.  (Abstract  of  the  brief 
in  the  case  of  Houston  et  al  i : 

1.  The  complainants  are  holders  of  ralid 
contracts  of  8cholai*8hip  issued  by  the  trustc^es. 
of  Jefferson  Collej^e,  at  Canon«»hurp.  in  the 
County  of  Wa^^hington,  in  the  commonwealth 
of  Pennsylvania. 

2.  ITieacts  of  assembly  of  the  state  of  Penn- 

Note. — Const itutionnlitif  of  loir  altcrinft  charter^ 
an  imjwit'inu  obligation  of  contracts — see  note,  4  Li. 
ed  U.  S.  644. 

JfeicrrcO  itotrrr  to  alter,  onunrl  or  repeal  ehar^ 
fcr«— see  note,  20  L.  ed.  U.  S.  001. 

80  U.  8» 


1871. 


Pennsylvania  College  Cases. 


190-222- 


sylvania,  dated  respect  ivoly  Mar.  4,  1865,  and 
Feb.  25,  1869,  providing  for  a  change  of  name, 
location  and  nmnngenient  of  the  college,  im- 
pair the  obligation  of  wiid  contrncts. 

The  alleged  acceptance,  by  the  board  of 
trustees,  of  the  said  acts  of  assembly,  is  not 
eflficncious  to  preclude  or  estop  the  complain- 
ants from  complaining  of  the  infringements  of 
their  contracts,  and  from  invoking  the  protec- 
tion of  the  Constitution  of  the  United  States. 

The  position  contended  for  by  the  defend- 
ants in  error,  and  sustained  below  is,  that  even 
if  the  legislation  referred  to  does,  in  point  of 
fact,  overturn  or  impair  the  contracts  of  schol- 
arship, yet  the  holders  of  such  contracts  can- 
not be  heard  to  complain,  because  concluded 
by  the  act  of  the  trustees  of  Jefferscm  college, 
in  accepting  the  act  of,  1865.  This  position  is 
put  upon  the  supposed  general  right  of  a  pri- 
vate corporation  to  surrender  its  franchises; 
and  the  case  of  Mumma  v.  Potomac  Co,  8  Pet. 
281,  is  relied  on  as  sustaining  the  doctrine. 

The  parties  to  the  contract  in  question  are 
the  trustees  of  Jefferson  college,  the  grantors 
and  the  subscribers  to  the  plan  of  endowment, 
the  grantees  named  in  the  several  scholarships,  j 
Now,  it  must  be  a  strange  state  of  the  law,  if 
one  of  said  parties,  the  Trustees,  can,  by  a  vol- 
untary dissolution,  escape  from  the  obligations 
of  their  contracts.  We  are  not  speaking  of  dis- 
solution caused  by  an  abandonment  of  their 
function,  because  we  suppose  it  will  be  conced- 
ed by  even  the  defendants  in  error,  that  in  such 
a  case,  successors  could  and  would  be  appointed 
to  fulfil  the  duties  of  the  recreant  trustees. 
Nor  are  we  speaking  of  such  a  case  of  dissolu- 
tion as  might  occur  if  proceedings  were  insti- 
tuted and  carried  through,  to  forfeit  corporate 
franchises  for  acts  of  a£use.  But  the  case  in 
hand  is  that  of  an  attempted  dissolution  by  pro- 
curing and  accepting  an  act  of  assembly  dis- 
solving the  corporation. 

See  Von  Hoffman  v.  Quincy,  4  Wall.  235,  18 
L.  ed.  403. 

But  even  if  the  general  rule  be  as  claimed, 
namely :  that  a  private  corporation  can,  by  pro- 
curing and  accepting  an  act  authorizing  this 
dissolution,  evade  the  obligation  of  its  contracts 
held  by  third  persons;  yet,  such  rule  cannot  be 
successfully  invoked  by  the  defendants  in  the 

5 resent  case,  because  the  board  of  trustees  of 
efTerson  college  were  not  possessed  of  the 
power  to  accept  the  legislation  relied  upon.  Be- 
ing merely  trustees  and  not  the  owners  of  the 
college  fund,  their  powers  extend  to  its  preser- 
vation and  proper  application,  apd  not  to  con- 
sent to  its  withdrawal  from  the  existing  bene- 
ficiaries. • 

State  V.  Adams,  44  Mo.  570. 

The  managing  board  cannot  validate  any  im- 
proper change.  Allen  v.  McKeen,  I  Sumn.  300. 

We  also  may  cite  in  this  connection,  the  pro- 
vision contained  in  the  5th  section  of  the  origi- 
nal charter,  as  follows:  "And  the  constitu- 
tion of  the  said  college  herein  and  hereby  de- 
clared and  established,  shall  be  and  remain  the 
inviolable  constitution  of  the  said  college  for- 
ever, and  the  same  shall  not  be  altered  or  al- 
terable by  any  ordinance  or  law  of  the  said  trus- 
tees." By  this  provision  it  is  plain,  the  trus- 
tees were  absolutely  disabled  from  assisting  in 
the  destruction  of  the  subject  of  their  trust. 

3.  The  power  to  alter,  reserved  to  the  legis- 
13  Wall. 


lature  of  Pennsylvania  in  the  ,*ith  sootion  of  tlie 
act  incorporating  Jefferson  college,  does  not 
warrant  the  exercise  of  the  power  of  Hubvert- 
ing  the  college,  and  bestowing  its  franchise 
and  property  upon  another  corporation. 

It  is  contended  that  the  act  of  assembly  can 
be  sustained  as  a  valid  exorcise,  by  the  legis- 
lature, of  the  powers  reserved  in  the  5th  seo^ 
tion  of  the  original  charter  of  1802. 

To  this  proposition  our  answer  is  twofold. 
We  claim  first,  that  the  provision  cited  does 
not,  when  properly  construed,  confer  upon  or 
reserve  to  the  legislature  the  power  to  revoke 
and  resume  the  franchises  granted  by  tlie  act 
of  1802..  and  to  confer  them  and  the  property 
acquired  under  them  upon  a  new  and  different 
corporation:  and  second,  that  even  if  the  re- 
served power  he  construed  as  authorizing  the 
legislature  to  overturn  Jefferson  college  and 
to  bestow  its  property  upon  another  institution 
so  far  as  the  state  and  Jefferson  college  are 
concerned,  yet  that  that  power  cannot  l^  con- 
stitutionally exercised  so  as  to  affect  subsisting 
rights  and  contracts  held  by  third  parties. 

That  a  power  to  alter  the  constitution  of  the 
college  is  not  a  power  to  revoke  and  destroy  it,, 
would  seem  too  plain  for  argument.  A  right 
to  alter  is  plainly  consistent  with  the  perpetual: 
existence  of  the  college. 

Allen  V.  McKeen,  1  Sumn.  300;  Sage  v.  Dil- 
lardy  15  B.  Mon.  340. 

Nor  can  it  be  successfully  maintained  that,, 
because  the  supreme  court  of  Pennsylvania 
has  held  that  the  reservation  in  the  present  case 
does  not  confer  power  to  dissolve  and  destroy 
the  corporation,  the  Federal  court  is  thereby 
concluded  from  looking  at  the  reservation 
and  overruling  the  decision  of  the  court  below 
if  thev  deem  it  erroneous.  Butz  v,  Muscatinef. 
8  Wall.  575,  19  L.  ed.  490. 

4.  But  conceding  that  the  reserved  power 
to  alter  is  equivalent  to  a  power  to  revoke;  that 
a  power  to  modify  is  the  same  thing  with  a  pow- 
er to  terminate  and  destroy;  yet,  we  contend 
that  while  then  the  exercise  of  such  a  reserved 
power  might  be  valid,  as  between  the  college- 
and  the  state,  it  would  be  invalid  and  unconsti- 
tutional so  far  as  third  parties  holding  con-  • 
tracts  thereby  affected  would  be  concerned.  The 
argument  urged,  that  the  holders  were  bound 
to  know  that  the  legislature  might  exercise  its 
reserved  power,  begs  the  question.  It  is  true 
that  they  were  bound  to  know  the  reserved  j>ow- 
er  of  the  legislature;  but  they  also  had  knowl- 
edge of  the  limits  of  legislative  power,  and  the 
restraints  imposed  by  the  Constitution  of  the 
United  States  for  the  guaranty  and  protection 
of  contracts,  and  that  the  obligation  of  contracts 
was  sacred  and  beyond  the  reach  of  legislative 
action. 

R,  Co.  V.  Veazie,  39  Me.  381 ;  Com.  v.  Essea^ 
Co.  13  Grav,  239;  Durfcc  v.  R.  Co.  5  Allen,  230. 

Messrs.  'Jolin  A.  Wills  and  J.  S.  Black. 
for  defendants  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion^ 
of   the   court: 

Jefferson  college  was  incorporated  on  the 
15th  of  January,  1802.  by  the  name  of  the 
Trustees  of  JelTerson  college  in  Canonsburg  in 
the  County  of  Washington,  for  the  education 
of  youth  in  the  learned  languages  and  the  arts,, 
sciences  and  useful  literature.    By  the  ch''-*'*r 
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it  was  declared  tliat  the  trustees  should  be  a 
lM)dy  politic  and  corporate,  with  i)eriM»tual  suc- 
•cession,  in  deed  and  in  law,  to  all  intents  and 
purposes  whatsoever,  and  that  the  constitution 
of  tlic  colIe;je  "shall  not  be  altered  or  alterable 
by  any  ortlinance  or  law  of  the  said  trustt»es. 
nor  in  any  other  manner  thnn  by  an  act  of  the 
legislature  of  the  commonwealth.** 

Washington  college  was  incorporated  on  the 
210*]  28th  'of  March,  1806,  by  the  name  of 
The  Trustees  of  Washington  college  for  the 
education  of  youth  in  the  learned  and  foreign 
languages,  the  useful  arts,  sciences,  and  litera- 
ture, aftd  was  located  in  the  town  of  Washing- 
ton, seven  miles  distant  from  Jefferson  college, 
in  the  same  county. 

Experience  showed  in  the  progress  of  events 
that  the  interests  of  both  institutions  would  lye 
promoted  in  their  union,  and  the  friends  of 
both  united  in  a  common  effort  to  elfect  that 
object.  Application  was  accordingly  made  to 
the  legislature  for  that  purpose,  and  on  the  4th 
of  March,  1SG5.  the  legislature  passed  the  "net 
-to  unite  the  colleges  of  Jefferson  and  Wash- 
ington, in  the  county  of  Washington,  and  to 
■erect  the  same  into  one  corporation  imder  the 
name  of  Washington  &  Jefferson  college." 
Enough  is  stated  in  the  preamble  of  the  act  to 
show  that  the  application  was  made  to  promote 
the  best  interests  of  both  institutions,  and  that 
the  legislative  act  which  is  the  subject  of  com- 
plaint was  passed  at  their  united  re<]uest  and 
"to  sanction  the  union  which  their  respective 
trustees  had  previously  agreed  to  establisli. 
Inconveniences  resulted  from  the  provisions 
contained  in  the  13th  section  of  the  act,  which 
impliedly  forbid  any  change  in  the  sites  of  the 
respective  colleges,  and  also  provided  that  the 
studies  of  certain  classes  of  the  students  should 
l)e  pursued  at  each  of  the  two  institutions,  and 
to  that  end  prescribcil  certain  rules  for  appro- 
priating to  each  certain  portions  of  the  income 
derived  from  the  funds  of  the  institution,  and 
the  manner  in  which  the  same  should  be  ex- 
pended and  applied  by  the  trustees.  Such  em 
barrassments  increasing,  the  legislature  passed 
a  supplementary  act.  providing  that  the  sev- 
eral departments  of  tlie  two  colleges  should  be 
closely  united,  and  that  the  united  institution 
should  be  located  as  therein  prescribed.  Meas- 
ures were  also  prescribed  in  the  same  act  for 
determining  the  location  of  the  united  institu- 
tion, and  it  appears  that  those  measures,  when 
carried  into  effect,  resulted  in  fixing  the  loca 
tion  at  Washington  in  the  county  of  the  same 
name.  Certain  parties  are  dissatisfied  with  the 
211*j  new  arrangement,  and  'it  appears  that, 
on  the  24th  of  August.  1801),  three  bills  in  equity 
were  filed  in  the  state  court,  praying  that  the 
last-named  act  of  the  legislature  may  be  de- 
clared null  and  void  as  repugnant  to  the  0th  ar- 
ticle of  the  Constitution  of  the  state,  and  to  the 
10th  section  of  the  1st  article  of  the  Federal 
Constitution.  Different  parties  complain  in 
each  of  the  several  cases,  but  the  subject-matter 
of  the  complaint  involves  substantially  the  same 
considerations  in  aJl  the  cases.  Those* complain- 
ing in  the  first  case  are  the  trustees  of  Jefferson 
college.  Complainants  in  the  second  case  are 
certain  membi'rs  of  the  board  of  trustees  of 
Washington  &  Jefferson  college,  who  oppose 
the  provisions  of  the  act  of  the  2Gth  of  Feb- 
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ruary,  1809,  and  deny  that  the  board  of  tru«. 
tees,  even  by  a  vote  of  two  thirds  of  the  mem- 
bers, as  therein  required,  can  properly  remove 
the  college  or  dispose  of  the  college  buil<lin(;s 
as  therein  contemplated.  Objections  are  nmde 
by  the  complainants  in  the  last  case  to  both  the 
before-mentioned  acts  of  the  legislature,  and 
they  claim  the  right  to  ask  the  interposition  of 
the  court,  upon  the  giound  that  they  are  own- 
ers of  certain  scholarships  in  Jefferson  college, 
as  more  fully  set  forth  in  the  bill  of  complain 
ant,  and  they  pray  that  both  of  the  said  sirta 
of  assembly  may  be  declared  null  and  ^void  for 
the  same  reasons  as  those  set  forth  in  the  other 
two  cases. 

I.  Examination  of  these  cases  will  be  made 
in  the  order  they  appear  on  the  calendar,  com- 
mencing with  the  case  ii\  which  the  trustees  of 
Jefferson  college  are  the  complainants.  Tliey 
bring  their  bill  of  complaint  against  the  two 
colleges  as  united,  under  the  first  act  of  as- 
sembly passed  for  that  puri>ose.  Service  was 
made  and  the  respondents  api>«*ared  and  plende«I 
in  bar  that  the  complainants,  as  such  trusties, 
duly  accepted  the  act  of  nssenibly  creating  the 
union  of  the  two  institutions  and  that,  havinjr 
accepted  the  same,  they,  as  a  corporation,  be- 
came dissolved  and  cease<l  to  exist,  and  have 
no  authority  to  maintain  their  bill  of  com- 
plaint. Apart  from  the  plea  in  bar  they  also 
filed  an  answer,  but  as  the  whole  issue  is  pre- 
sented in  the  plea  in  bar  it  will  not  be  neces- 
sary to  enter  into  those  details.  Opposed  to 
that  plea  'is  the  replication  of  the  com-  [*212 
plainants,  in  which  they  deny  the  allegation 
that  they,  as  a  corporation.  I>ecnme  dissolved,  or 
that  they  ceased  to  exist  as  alleged  in  the  plea 
in  bar,  and  renew  their  jirayer  for  relief.  Both 
parties  were  heard,  and  the  supreme  court  of 
the  state*  entered  a  decree  for  the  respondents, 
dismissing  the  bill  of  complaint.  Decrees  for 
the  respondents  were  also  entered  in  the  other 
two  cases,  and  the  respective  complainants  sued 
out  writs  of  error  under  the  2.5th  section  of  the 
judiciary  act,  and  removetl  the  respective 
causes  into  this  court  for  re-examination. 

Whether  the  act  of  assembly  in  question  In 
this  case  is  or  is  not  repugnant  to  the  Constitu- 
tion of  the  state  is  conclu>-iv«'ly  settled  ngiunst 
the  complainants  by  the  deeision  in  this  very 
case,  and  the  question  is  not  one  open  to  re- 
examination in  this  court,  as  it  is  not  one  of 
Federal  cognizance  in  a  case  brought  here  by  a 
writ  of  error  to  a  state  court.  Nothing,  there- 
fore, remains  to  be  examined  but  the  second 
question  presented  in  the  pleadings,  which  is, 
whether  the  supplementary  act  of  assembly 
uniting  the  two  institutions  and  providing  that 
there  should  I)e  but  one  hioition  of  the  sami 
for  any  purpose,  impairs  the  obligation  of  the 
contract  between  the  state  and  the  «»or|>oratioii 
of  Jefferson  college,  as  create<l  by  the  orijsrinnl 
charter;  or,  in  other  words,  whether  it  is  re- 
pugnant to  the  10th  section  of  the  Ist  article  of 
the  Federal  Constitution. 

Corporate  franchises  granted  to  private  cor- 
porations, if  duly  accepted  by  the  corporators, 
partake  of  the  nature  of  legal  estates,  as  the 
grant  under  such  circumstances  becomes  a  con- 
tract within  the  protection  of  that  clause  of  the 
Constitution  which  ordains  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  con- 
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trocts.  Dartmtyibik  Coll,  v.  Woodicard,  4  Wheat. 
700.  Clmrters  of  private  corporations  are  re- 
jgarded  as  executetl  contra ctn  between  the  gov- 
ernment and  the  corporators,  and  the  rule  i* 
well  settled  that  the  lepislnture  cannot  repeal . 
213^]  impair,  or  alter  such  a  *chniler  against 
the  consent  or  without  the  default  of  the  corpo- 
ration judicially  ascertainett  and  declared. 
Fletcher  V.  Peck,  0  C'ranch,  1.3G:  Terreit  v.  Tay- 
lor^ 9  C ranch,  51.  Of  course  these  remarks  ajiply 
only  to  acts  of  in  corporation  which  do  not  con- 
tain any  reservations  or  provisions  annexing 
conditions  to  the  charter  modifying  and  limit- 
jni;  the  natuif*  of  the  contract.  Cases  often  arise 
where  the  legislature,  in  graintiiig  an  act  of  in- 
corporation for  a  private  purpoi^e.  either  make 
the  duratiom  of  the  charter  conditional,  or  re- 
serve to  the  state  the  power  t<»  alter,  modify,  or 
repeal  the  same  at  pleasure.  Where  such  a  pro- 
vision is  incorporated  in  the  eharter.  it  is  clear 
tlint  it  qualifies  the  grant,  and  that  the  suhse- 
i]!ient  exereine  of  that  resorvHl  )»o\>er  cannot  be 
rousnded  as  an  act  within  the  prohibition  of 
the  Con.«iitution.  Sucli  a  power  also,  that  is. 
the  power  to  alter,  nitxlify  or  rejieal  an  act  of 
incorporation,  is  fre«|uently  reserved  to  the 
^tiite  by  a  general  law  applicable  to  all  acts  of 
in«*orporation,  or  to  certain  chiKKes  of  the  sainie. 
*i«  the  cane  may  be,  in  which  case  it  is  etpially 
c»loMr  that  tiie  )>ower  may  Im'  exercised  whenever 
it  app4<ars  that  the  act  of  ineor)>ora(ioii  is  one 
whieh  faills  within  the  reservation  and  that  the 
chj:rtrr  was  granteil  suhMMpient  t«>  tlie  passage 
.'»f  the  g«»neral  law.  4'ven  tlioiigii  the  charter 
v*oiitains  no  kucIi  e<)n*liti(Mi  nor  aiiv  allusion  to 
.su»'h  a  resfiViilion.  Pnrtinoiifh  Coll.  v.  IVoorf- 
warH,  4  Wheat.  708;  Htn.  Husft.  v.  hift.  Co.  4 
Oray.  227;  Siijfdain  v.  1/oo/r,  8  Uarb.  358; 
Auif.  &  Ames.  Corp.  (0th  ed.j  S  707,  p.  787. 
l*e<%«>rvations  in  such  a  eharter.  it  is  admitted, 
may  be  made,  and  it  is  also  coneetled  that 
where  they  exist  the  exenvise  of  the  power  re- 
•*««rve<l  by  a  subsequent  legislature  <h>es  not  im- 
pair the  obligation  of  the  contract  created  by 
the  origin;  1  act  of  incorporation.  .**iubsequent 
fi^inlation  altering  or  moilifying  the  provision^ 
)t  Huch  a  charter,  where  there  is  no  such 
I  •nervation,  is  certainly  unauthorized  if  it  is 
l»n*judicial  to  the  rights  of  the  corporator?*,  and 
•va.'*  passed  withuiit  their  assent,  but  the  con- 
verse* of  the  proposition  is  also  tru<\  that  if  tht 
new  provisions  altering  and  modifying  the 
«'barter  were  luissed  v.itli  the  a-^^ent  of  the  cor- 
214*]  poration  and  they  were  duly  accepted  *by 
a  corporate  vote  as  amendments  to  the  original 
charter,  they  etninot  be  regarded  as  impairing 
the  obligation  of  the  contract  created  by  the 
original  charter.  U  inn  ma  v.  Potomac  Co.  8 
F»»t.  280:  Dartmouth  Coll.  v.  M'oodiiard.  4 
Wliejit.  712;  Sice  v.  liloom,  10  .lohns.  474; 
Ififhllc  V.  Locks  onil  Can.  7  Abiss.  185;  McLaren 
V.  Penninfjton,  1  Paige.  Ch.  107;  Lincoln  d- 
K«'n.  lik.  V.  Richardfton^  1  Me.  70;  .Uononpahcla 
\ar.  Co.  V.  Coon.  G  Pa.  St.  370:  Com.  v.  Cullcny 
13  Pa.  St.  133;  Spraffuc  v.  ///.  nir.  U.  Co.  10 
111.  i74:  Joif  V.  Jackson  Co.  11  Mleh.  1.55.  Pri- 
vate charters,  or  such  as  arc  granted  for  the  pri- 
vate l>enefit  of  the  corporators,  are  held  to  be 
contracts  b<'canse  they  are  based  for  their  c«»n- 
Mderatitm  on  the  liabilities  and  duties  which 
the  cor|M»rators  assume  by  accepting  the  terms 
therein  specified,  and  the  grant  of  tlie  franchise 
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on  that  account  can  no  more  be  resumed  by 
the  legislature  or  its  benefits  diminished  or  iri- 
paired  without  the  assent  of  the  corporators 
than  any  other  grant  of  property  or  legal  estate, 
unless  the  right  to  do  so  is  reserved  in  the  act 
of  incorjioration  or  in  some  general  law  of  the 
''tate  which  was  in  operation  at  the  time  the 
'liarter  was  granted.  Cool.  Const.  Lim.  279; 
/iinphamton  Jiridge  Case,  3  Wall.  51,  18  L.  ed. 
137:  Piqua  Bank  v.  Knoop,  10  How.  StlO;  Vtn- 
cenncs  Univ,  v.  Indiana,  14  How.  268;  Plantert^ 
lik.  V.  Sharp,  6  How.  301. 

Apply  those  principles  to  the  case  under  con- 
sideration, and  it  is  quite  clear  that  the  decision 
of  the  state  court  was  correct,  as  the  5th  section 
of  the  charter,  by  necessary  implication,  re- 
serves to  the  state  the  power  to  alter,  modify 
or  amend  the  charter  without  any  prescribed 
limitation.  Provision  is  there  made  that  the 
constitution  of  the  college  shall  not  be  altered 
or  alterable  by  any  ordinance  of  law  of  the 
trustees,  "nor  in  any  other  manner  than  by  an 
act  of  the  legislature  of  the  commonwealth/* 
whilph  is  in  all  respects  equivalent  to  an  expiess 
resi'rvation  to  the  state  to  make  any  alterations 
in  the  charter  which  the  legislature  in  its  wis- 
dom may  deem  fit.  just,  and  expe<lient  to  enact, 
and  the  donors  of  the  institution  are  as  much 
iMtund  bv  that  provision  as  the  trusti'cs.  R.  v. 
Dudlfii^'U  X.  Y.  354;  Plank  Road  v.  Thatcher, 
11   X.  Y.  102. 

•Suppose,  however,  the  fact  were  oth-  [*215 
erwise.  still  the  respondents  must  prevail,  as  it 
is  admitted  that  the  complainants  accepted  the 
act  passed  to  miite  the  two  colleges  and  to  erect 
the  same  into  one  corporation,  which  sup]>orts 
to  every  intent  the  resiK)ndent8*  plea  in  bar  and 
utterly  disproves  the  allegations  of  the  com- 
plainants* replication  denying  that  the  com- 
plainant corporation  was  dissolved  before  their 
bill  of  complaint  was  filed.  Doubts  have  often 
been  expresseil  whether  a  private  corporation 
can  be  dissolved  by  the  surrender  of  its  cor- 
porate franchise  into  the  hands  of  the  govern- 
ment, but  the  question  presented  in  this  case  is 
not  of  that  character,  as  the  act  of  the  legisla- 
ture uniting  the  two  colleges  did  not  contem- 
plate that  either  college  as  an  institution  of 
learning  should  cease  to  exist,  or  that  the  funds 
of  either  should  be  devoted  to  any"  other  use 
than  that  described  in  the  original  charters.  All 
that  was  contemplated  by  the  act  in  question 
was  that  the  two  institutions  should  be  united 
in  one  corporation,  as  requested  by  the  friends 
aind  patrons  of  both,  that  iney  might  secure 
greater  patronage  and  bo  able  to  extend  their 
usefulness  and  carry  out  more  cfTectually  the 
great  end  and  aim  of  their  creation.  Author- 
ized as  the  act  of  the  legislature  was  by  the 
reservation  contained  in  the  original  charter, 
and  sanctioned  as  the  act  was  by  having  been 
adopted  by  the  corporators,  it  is  clear  to  a 
deunmstration  that  the  act  uniting  the  two  col- 
leges was  a  valid  act,  and  that  the  two  orig- 
inal eorporalions  l>i>came  merged  in  the  one 
corporation  created  by  the  amendatory  and 
enabling  act  passed  for  that  purpose,  and  that 
neither  of  the  original  corporations  is  compe* 
tent  to  sue  for  any  ci\use  of  action  subsequent 
in  date  to  their  acceptance  of  the  new  act  of 
incorporation.  Rrme  v.  Copper  Co.  15  Pick. 
351;  Atty.  Hen.  v.  Clcrqy  Soc.  10  Rich.  Eq.  004. 
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II.  Sufficient  has  already  been  remarked  to 
phow  that  the  ca»e  of  the  dissenting  trustees  of 
the  new  corporation,  -which  is  the  second  case, 
is  frovcrned  by  tlie  same  principles  as  the  pre- 
c^edinp  case.  Tliey  admit  that  the  act  of  the 
216*]  legislature  uniting  the  two  colleges  in 
one  corporation  was  duly  accepted  by  the  orig- 
inal corporators,  and  they  also  admit  in  effect 
that  it  is  a  valid  law.  Express  provision  was 
therein  made  that  the  two  colleges  should  be 
united  in  one  corporation  by  the  name  of  Wash- 
ington &  Jefferson  college,  and  that  the  new 
corporation  should  possess  and  enjoy  all  the  ca- 
pacities, powers,  privileges,  immunities,  and 
franchises  which  were  possessed  and  enjoyed 
by  the  original  institutions  and  the  trustees 
thereof  "with  such  enlargements  and  subject  to 
£uch  changes  therein  as  are  made  by  this  act.'' 
Accepted  as  that  act  was  by  the  trustees  of  the 
original  institutions,  they  not  only  ratified  the 
reservation  contained  in  tne  5tli  section  of  the 
charter  of  Jefferson  college,  but  they  in  ex- 
press terms  adopted  the  changes  made  in  the 
amended  charter  uniting  the  two  institutions 
in  one  corporation. 

Viewed  in  the  light  of  these  suggestions,  the 
present  case  stands  just  as  it  would  if  the  ren- 
crvation  contained  in  the  original  charter  had 
been  in  terms  incorporated  into  the  new  cliar- 
ter  uniting  the  two  institutions  into  one  cor- 
poration, which  the  complainants  in  this  case 
admit  is  a  valid  act  of  the  legislature.  Such 
an  admission,  however,  is  not  necessary  to  es- 
tablish that  fact,  as  the  act  was  passed  by  the 
assent  of  the  two  corporations  and  in  pursu- 
ance of  the  reserved  power  to  that  effect  con- 
tained in  the  original  charter  of  the  corporation 
to  which  the  complaining  corporators  in  the 
preceding  case  belonged.  Grant  that  the  pow- 
er existed  in  the  legislature  to  pass  the  act 
uniting  the  two  institutions,  and  it  follows  that 
tlie  supnloinentary  act  which  was  passed  to 
render  the  first  act  practically  available,  is  also 
a  rightful  exercise  of  legislative  authority,  as 
it  is  clear  that  substantially  the  same  reserva- 
tion is  contained  in  the  act  providing  for  the 
union  of  the  two  institutions  as  that  contained 
in  the  original  charter  by  virtue  of  which  the 
act  was  passed  uniting  the  two  institutions  in 
one  corporation.  Bailey  v.  HoUistcr^  26  N.  Y. 
112;  Sherman  v.  Smith,  1  Black,  587,  17  L.  cd. 
Ifi.^.  Tested  by  these  considerations,  the  court 
217*]  here  is  of  the  opinion  that  'the  deci- 
c-ion  of  the  state  court  in  the  second  case  is  also 
correct. 

III.  Plans  of  various  kinds  were  devised  by 
the  trustees  of  Jefferson  college  ajid  put  in 
operation  for  the  endowment  of  the  institution; 
and,  among  others,  was  the  plan  of  establish- 
ing what  was  called  scholarships,  whereby  a 
contributor  on  payment  of  $25  became  entitled 
to  tuition  for  one  person  for  a  prescribed 
perio<l,  called  a  right  to  a  single  scholarship; 
i»r.  on  payment  of  $50,  to  a  family  scholarship; 
or.  on  payment  of  $100,  to  tuition  for  thirty 
years:  or.  on  payment  of  $400,  to  a  perpetual 
scholarMhij),  to  be  designated  by  whatever 
name  the  contributor  might  select.  Contracts 
of  the  kind  were  outstanding  at  the  respective 
times*  when  each  of  the  two  acts  of  the  legis- 
lature in  question  was  passed,  and  the  com- 
plainants in  the  third  case  are  owners  of  such 
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scholarships,  and  they  bring  their  bill  of  com- 
plaint, for  themselves  and  such  other  person* 
owning  such  scholarships  as  may  desire  to  unite 
in  the  bill  for  the  relief  therein  prayed.  They 
pray  that  both  of  the  before-mentioned  acts  of 
the  legislature  may  be  declared  null  and  void 
as  repugnant  both  to  the  state  and  Federal 
Constitution,  but  it  will  be  sufficient  to  remark, 
without  entering  into  any  further  explanations, 
that  the  second  question  is  the  only  one  which 
can  be  re-examined  in  this  court.  What  they 
claim  is  that  the  acts  of  the  legislature  in 
({uestion  impair  the  obligation  of  their  contracfs 
for  scholarship  as  made  with  the  trustees  ot 
Jefferson  college  before  the  two  institutions 
were  united  in  one  corporation.  Reference 
must  be  made  to  the  charter  creating  the  union 
as  well  as  to  the  original  charters  in  order  to 
ascertain  whether  there  is  any  foundation  for 
the  allegations  of  the  bill  of  complaint. 

By  the  1st  section  of  the  act  creating  the 
tmion  it  is  provided  that  the  new  corporation 
"shall    possess   and   enjoy   all    the   capacities, 
powers,  privileges,  immunities,  and  franchises 
which  were  conferred  upon  and  held  by  said  col- 
leges of  Jefferson  and  Washington  and  the  trus- 
tees thereof,  with  such  enlargements  and  subject 
to  such  changes  therein  as  are  "made  by  [*218 
this  act."     Section  two  also  provides  that  all 
the  real  and  personal  property  held  and  pos- 
sessed by  or  in  trust  for  the  said  colleges,  with 
all    the   endowment   funds,   choses    in    action^ 
stocks,   bequests,   and    devises,    and    all    other 
rights  whatever  to  them  belonging,  are  thereby 
transferred  to  and  vested  in  the  new  corpora- 
tion; and  the  further  provision  is  that  "all  the 
several  liabilities  of  said  two  colleges  or  cor- 
porations, by  either  of  them  suffered  or  rt*eated, 
including  the  scholarships  heretofore  granted  by 
and  obligatory  upon  each  of  them,  are  hereby 
imposed  lipon  and  declared  to  be  assumed  by 
the  corporation  hereby  created,  which  shall  dis- 
charge and   perform   the  same  without   dimi- 
nution or  abatement." 

Undoubtedly,  the  corporate  franchises  of  the 
two  institutions  were  contracts  of  the  descrip- 
tion protected  by  that  clause  of  the  Constitution 
which  ordains  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  but  the 
contract  involved  in  such  an  act  of  incorpora- 
tion is  a  contract  between  the  state  an<i  the 
corporation,  and  as  such  the  terms  of  the  con- 
tract may,  as  a  general  rule,  be  altered,  modi- 
fied, or  amended  by  the  assent  of  the  corpora- 
tion, even  though  the  charter  contains  no  such 
reservation  and  there  was  none  such  existing 
in  any  general  law  of  the  state  at  the  time  the 
charter  was  granted.  Persons  making  contracts 
with  a  private  corporation  know  that  tlie  leg- 
islature, even  without  the  assent  of  the  corpo- 
ration, may  amend,  alter,  or  modify  their  char- 
ters in  all  cases  where  the  power  to  do  so  i»  re- 
served  in   the  charter   or   in   any   antecedent 
general  law  in  operation  at  the  time  the  charter 
was  granted,  and  they  also  know  that    such 
amendments,     alterations,     and     modifications 
may,  as  a  general  rule,  be  made  by  the  legis- 
lature  with  the  assent  of  the  corporation,  even 
in  cases  where  ^e  charter  is  unconditional  in 
its  terms  and  tnere  is  no  general  law   of  the 
state  containing^  any  such  reservation.      Such 
contracts   made   between    individuals  and    th* 
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corporation    do   not   vnry   or   in    any   manner 
change   or    modify   the   relation    between   the 
state  and   the  corporation   in   respect  to  the 
ri/rht  of  the  state  to  alter,  modify,  or  amend 
219*]  such  a  charter,  'as  the  power  to  pass 
Huch  laws  depends  upon  the  assent  of  the  corpo- 
ration or  upon  some  ri^servation  made  at  the 
time,  as  evidemtKl  by  some  pre-exiHting  general 
law  or  by  sn  express  provision  incor|M»ratt*d  into 
the  charter.    Cases  arise,  undoubtedly,  where  a 
eourl  iif  iMpiity  will  enjoin  a  corporation  not  to 
procttnl  under  an  amendment  to  their  charter 
paiHstMl  by  their  ass<»nt.  as  where  the  effect  would 
lie   to  4'iiabli'  tbc  corporation  to  violate  their 
contracts  with  third  persons,  but  no  such  ques- 
tion i^  here  presented  for  the  decision  of  this 
coort,  nor  can  it  ever  be  under  a  writ  of  error 
to  a  state  court.     Questions  of  that  kind  are 
nd<lrc8sed  very  largely  to  the  judicial  discretion 
of  the  court,  and  create  the  necessity  for  in- 
quirj'  into  the  facts  of  the  case  and  for  an  ex- 
amination   into    all    the    surrounding    circum- 
stances.     Ifaffcall   V.    Madiaon    Vniv,    8    Barb. 
174.      Beyond   doubt   such   a   question   may  1m> 
presented  in  the  circuit  court  in  the  exercise  of 
its  jurisdiction,  concurrent  with  the  state  courts, 
but  it  is  clear  that  such  a  question  can  n^ver  be 
brought  here  for  re-examination  by  a  writ  of 
error  to  a  state  court,  as  such  a  writ  only  re- 
moves into  this  court  the  questions,  or  some  one 
of  the  ouestions.  described  in  the  25th  section 
of  the  judiciary  act.     ^Val'd  v.  Soc,  Attys.   1 
Coll.    Ch.   377.     Considerations   of   that    kind 
must,  therefore,  be  dismissed,  as  the  only  ques- 
tion presented  for  decision  is  whet  her  the  acts 
of    the    legislature    mentionc<l    in    the    bill    of 
complaint   impair   the   obligation    of   the   con- 
tracts for  scholarship  made  by  the  complain- 
ants with  the  trustees  of  Jefferson  college*. 

Decided  cases  are  referred  to  in  which  it  Is 
held  that  the  trustees  of  such  an  institution, 
where  the  terms  of  the  charter  amount  to  a 
contract  and  the  charter  contains  no  reservation 
of  a  right  to  alter,  modify  or  amend  it.  cannot 
consent  to  any  change  in  the  charter  made  by 
the  legislature,  which  contemplates  a  diversion 
of  the  funds  of  the  in<^titution  to  any  other  pur- 
pose than  that  describHl  and  dcclare<l  in  the 
orijErinal  charter.  All  or  nearly  all  of  such  de- 
cisions are  based  on  a  state  of  facts  where  an  at- 
220*]  tempt  was  made  to  takf  *the  control  of 
such  an  institution  from  one  religious  sect  or  de- 
nomination and  to  give  the  control  of  it  to  an - 
oth<T  and  a  diffen»nt  sect  or  denomination,  in 
violation  of  the  intent  and  purpose  of  the  orig- 
inal donors  of  the  institution,  titatr  v.  Adams^ 
44  Mo.  .570.  Questions  of  that  kind.  Ijow  ever,  are 
not  involved  in  the  present  record,  nor  do  the 
court  intend  to  express  any  opinion  in  respect  to 
Hur.h  a  controversy.  Charters  of  the  kind  may 
certainly  be  altered,  modified,  or  amended  in  all 
cjiHCR  where  the  power  to  pass  such  laws  is  re- 
served in  the  charter  or  in  some  antecedent  gen- 
eral law,  nor  can  it  be  doubted  that  the  assent 
of  the  corporation  is  sufhcient  to  render  such 
legislation  valid,  unless  it  appears  that  the  new 
Irgislation  will  have  the  effect  to  change  the 
control  of  the  institution,  or  to  divert  the  fund 
of  the  donors  to  some  new  use  inconsistent  with 
the  intent  and  purpose  for  which  the  endow- 
ment was  originally  made.  /'a.  /?.  Co.  v. 
Canal  Comr'a.  21  Pa.  St.  22.  Consent  of  the 
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corporation,  it  Is  conceded.  Is  suflicient  to  war- 
rant alteration,  modification,  and  amendments 
in  the  charters  of  moneyetl.  business,  and  com- 
mercial corporations,  and  it  is  not  perceived 
that  the  question  presentetl  in  this  record  stands 
upon  any  different  footing  from  such  as  arise 
out  of  legislation  of  that  cliaractrr.  as  the  prin- 
cipal objection  to  the  l(*gislation  in  <|Ui'sti«»ii  i^ 
that  the  removal  of  .felForsou  colh'gr  to  the 
newly  selected  hn^ation  exp<»s<»s  the  complain- 
ants, as  owners  of  the  sciiolarships,  to  incrvasiMt 
expense  and  to  additional  ini-onvenienn*.  l//oi 
v.  UcKrrti.  1  Sumn.  '2*M).  'I'liey  do  not  pretend 
that  the  t»ff«'Ct  of  the  new  legislntion  will  l»e  to 
lessen  the  influenef  antl  iisefiilm«ss  of  the  col- 
lege, or  to  divert  the  funds  to  a  different  pur- 
pose from  that  which  was  intended  by  tho  do- 
nors.  nor  that  it  will  have  the  effect  to  Hiange 
the  character  of  the  institution  from  the  origi- 
nal purpose  and  design  of  its  founder^.  Pre- 
tenses of  the  kind,  if  set  up.  could  not  Im«  >\\p 
portc^l,  as  tho  whole  record  sliows  that  the  two 
acts  of  ass«'inbly  wore  passed  at  tlu'  ♦•nrn«*st 
solicitation  of  the  patron**  of  the  two  institu- 
tions as  well  as  at  the  request  of  the  res|H»«*tive 
boards  of  trustees. 

•Even  suppose  that  the  consent  of  thr  |  ''221 
corporation  is  no  answer  to  the  objection*,  of  the 
complainants,  still  the  decree  of  the  stnt<>  ^ourt 
must  b<*  allirnitd.  as  it  is  clear  that  the  r«*MM ra- 
tion in  the  charter  fully  warranted  iho  lo;ui.s|a- 
ture  in  passing  both  the  acts  which  ar^  th»»  sub- 
ject of  complaint.  People  v.  Manhulttin  i.'o.  0 
Wend.  :151:  lioxbxmj  v.  IL  Co.  0  (\\A\.  424; 
White  V.  U.  Co.  1*4  Barb.  6.VJ.  Siigirt.^iion 
may  be  made  that  the  reservation  evm  in  the 
original  charter  is  not  expresse<l  in  direct  tiMin-i, 
but  the  terms  are  the  same  as  those  eniplnyed 
in  the  charter  which  was  the  subject  of  jndirial 
examination  in  the  case  of  Com.  v.  lini'snll,  3 
Whart.  566,  which  was  decided  m<»n'  than 
thirt}'  years  ago  by  the  supreme  court  of  the 
state.  Provision  was  made  in  the  charter  in 
that  case  that  the  constitution  of  a  (vrt;iin 
public  school  should  not  Im»  altered  or  iiltiMMhle 
by  any  laws  of  the  trustees,  or  in  an\  otiior 
nianuf  r  than  by  an  act  of  the  legislature  of  this 
state.  When  incorporated  the  charter  of  the 
school  providotl  that  the  trustees  should  be 
elioscn  by  sucli  person^  as  had  contributed  or 
should  contribute  to  the  amount  of  forty  sliil- 
iings  for  the  purposes  of  the  corporation.  Pur- 
suant to  the  |>etition  of  the  trustees  tin*  l.'gls- 
lature  passed  an  act  which  re|M»aled  that  rlsHi*.^ 
of  the  charter,  and  provided  that  all  tin*  citi- 
zens residing  within  the  limits  of  tlio  township 
should  be  entitled  to  vote  at  all  such  el.M-tioits, 
and  the  suprenie  court  of  the  state  held  unani- 
mously that  tlio  act  of  assembly  war*  a  valid 
act,  even  though  it  was  not  accepteil  l»y  the 
corporation.  Beferencc  is  made  to  that  rase 
to  show  that  the  clause  in  the  charter  of  .lof- 
ferson  college,  called  the  reservation,  furnisluHl 
complete  authority  to  alter,  motiify.  or  amend 
the  Hiarter,  and  certainly  it  must  be  concisled 
that  that  case  is  a  decisive  authority  to  that 
point.  State  v.  .Ifi7/cr,  31  X.  J.  (Law>  .V21 ; 
atory  v.  Jcraey  City,  16  X.  J.  13. 

Controlled  by  these  reasons,  the  court  is  of 
the  opinion  that  the  act  uniting  the  two  colleges 
in  one  cor]>oratlon  was  a  valid  act  even  as 
against  the  complainants  in  the  third  case. 
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^They  complain  also  of  the  supple-  [*222 
mentary  act,  but  they  hardly  contend  that  the 
legislature,  in  passing  the  act  to  unite  the  two 
institutions,  parted  with  any  power  which  wa? 
reserved  in  the  original  charter  of  Jefferson  col 
lege  to  enact  any  proper  law  to  alter,  modify 
or  amend  the  act  providing  for  that  union.  Ex 
tended  argument  upon  that  topic  does  not  seem 
to  be  necessary,  as  there  is  not  a  word  in  the  act 
which  favors  such  a  construction  or  which  give? 
such  a  theory  the  slightest  support.  Proper^carc 
was  taken  by  the  legislature  to  protect  tin 
rights  of  these  complainants  by  incorporating 
into  the  act  uniting  the  two  colleges,  a  pro- 
vision that  the  new  corporation  should  dis- 
charge and  perform  those  liabilities  without 
diminution  or  abatement. .  Such  contracts  were 
made  with  the  trustees,  and  not  with  the  state, 
and  it  is  a  mistake  to  suppose  that  the  ex- 
istence of  such  a  contract  between  the  corpora- 
tion and  an  individual  would  inhibit  the  legis- 
lature from  altering,  modifying,  or  amending 
the  charter  of  the  corporation  by  virtue  of  a 
right  reserved  to  that  effect,  or  with  the  as- 
sent of  the  corporation,  if,  in  view  of  all  the 
circumstances,  the  legislature  should  see  fit 
to  exercise  that  power. 

The  decree  in  each  case  is  affirmed. 


!•]  ^PIXCKXEY  C.  BETHELL,  Plff.  in  Err,, 

V. 

EDWARD  MATHEWS. 
(See  S.  C.  13  Wall.  1-3.) 

Party  cannot  object  to  rulings  in  his  own  fa- 
vor— insufi'icieni  statement  of  facts. 

1.  A  plaintiff  in  error  cannot  take  advantage  of 
rolings  upon  exceptions  in  his  own  favur,  even  if 
erroneous. 

2.  A  statement  of  facts  signed  by  counsel  cannot 
be  noticed  upon  error. 

[No.  97.] 
Argued  Feb,  7,  1872.       Decided  Feb.  12,  1872. 

IX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  suit  was  commenced  in  one  of  the  state 
courts  of  Louisiana  in  the  city  of  Xew  Orleans 
by  the  plaintiff  in  error,  a  citizen  of  Louisiana, 
against  the  defendant,  Edward  Mathews,  a 
citizen  of  New  York. 

The  defendant,  on  first  entering  his  appear- 
ance in  the  state  court,  petitioned  to  have  the 
cause  transferretl,  under  the  12th  section  of  the 
judiciary  act  of  1789,  to  the  circuit  court  of 
the  United  States  for  the  district  in  which  the 
state  court  was  held. 

The  proper  formalities  having  been  complied 
with,  the  cause  was  transferred. 

The  petition  filed  by  the  plaintiff  in  error 
claimed  from  the  defendant  $10,000  with  in- 
terest, being  the  aggregate  amount  of  two  prom- 
issory notes  for  $5,000  each,  drawn  by  John  S. 
Chambliss,  of  Wilkinson  county.  Miss.,  the  one 
date<l  Xew  Orleans,  Jan.  26.  1861,  payable  Nov. 
),  1861,  to  the  order  of,  and  indorsed  by,  Brander 
k  Hubbard ;  the  other  dated  Port  Gibson,  Miss., 
Oct.  4.  1861,  payable  six  months  after  date  to 
his  own  order,  and  indorsed  by  said  Chambliss, 
Brander  &  Hubbard,  in  liquidation,  and  Bran- 
der, Chambliss,  &  Co. 

June  24,  1868,  the  case  came  up  for  trial,  and, 
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»fter  hearing  evidence  and  argument,  the  court 
;ave  judgment  against  the  defendant  for  the 
jum  of  $5,000,  with  interest  from  Nov.  I,  1861, 
•nd  judgment  in  his  favor  on  the  notes  for 
5.000  dated  Oct.  4,  1861,  payable  six  montlis 
\fter  date. 

But  this  was  set  aside  and  a  new  trial  or- 
dered. 

By  written  agreement  between  the  parties, 
trial  by  jury  was  waived  and  the  case  tried  by 
the  court  alone. 

After  hearing  evidence  and  argument,  the 
court  gave  judgment  in  favor  of  the  defendant 
in  full. 

From  this  judgment  the  case  has  been  brought 
by  writ  of  error  by  the  plaintiff  to  this  court. 
A  paper  purporting  to  be  a  statement  of  facts, 
is  found  copied  into  the  record. 

There  are  in  the  record  six  bills  of  exception, 
taken  in  the  progress  of  the  cause,  all  by  de- 
fendant below  and  defendant  in  error  here. 

Messrs.  Miles  Taylor  and  Charles  X.  Morte 
for  plaintiff  in  error. 

Mr.  THoBUM  J.  Durant  for  defendant  in 
error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  to  recover  the  amount  of  two 
promii^sory  notes,  and  a  written  stipulation 
signed  by  the  parties  wa^  filed,  waiving  a  jury 
and  submitting  the  cause  for  trial  by  the  court. 

The  record  shows  six  hills  of  exceptions,  all 
by  the  defendant,  to  testimony  offere<l  by  the 
plaintiff,  and  all  overruled.  There  is  also  a 
statement  of  facts  filed  on  the  10th  of  June. 
1870,  and  signed  by  the  attorneys  of  the  par- 
ties. The  judgment  had  been  rendered  on  the 
2d  of  May  preceding. 

It  has  been  often  decided  that  a  plaintiff  in 
error  cannot  take  advantage  of  rulings  upon 
exceptions  in  his  o\%ti  favor,  even  if  erroneous. 
Nor  can  a  statement  of  facts  signed  by 
^counsel  be  noticed  upon  error.  Oeneres  v.  ['S 
Bonnemer,  7  Wall.  664,  19  L.  ed.  227;  Aren- 
dano  V.  Oay,  8  Wall.  376,  19  L.  ed.  422;  Rear- 
ney  v.  Case,  wntCj  395.  In  this  case,  then,  not 
only  was  the  statement  so  signed,  but  it  does 
not  appear  to  have  been  made  and  filed  until 
after  the  judgment. 

Tliere  is,  therefore,  no  error  in  the  record,  or 
none  of  which  we  can  take  notice. 

The  judgment  of  the  Circuit  Court  for  the 
District  of  Louisiana  must  be  affirmed. 


THE    NORWICH    &    NEW    YORK    TRANS- 
PORTATION CO.,  Plff.  in  Err., 

V. 

JOHN  FLINT. 

(See  S.  C.  13  Wall.  8-6.) 
Evidence  proper  in  action  for  personal  tn/ury. 

A  passenger,  Injured  durlnfir  a  mil6e  on  a  steam- 
boat, may.  in  an  action  for  the  Injury,  give  evidence 
to  show  the  manner  in  which  the  officers  attended 
to  their  duty  while  the  dlPtnrlMince  was  going  on. 
and  that  notice  of  its  progress  was  communicated, 
the  time  that  it  continued,  and  the  degree  of  alarm 
It  was  calculated  to  excite. 

[No.  90.] 
Argued  Jan.  SO,  1872.      Decided  Feb.  12.  1R72. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

SOU.  8« 
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The  case  is  stated  by  the  court. 

Messrs,  J.  Halaey  and  L.  F,  8,  Foster,  for 
plaintiff  in  error: 

The  evidence  was  inadmissible  for  the  pur- 
pose of  proving  the  state  of  affairs  on  deck 
prior  to  and  at  the  time  the  plaintiff  received 
his  injuries. 

1.  As  evidence  of  truth  of  the  words  spoken, 
it  was  mere  hearsay. 

2.  It  was  not  spoken  in  the  presence  and 
hearing  of  any  officer  of  the  boat.  It  was  res 
inter  alios  acta. 

3.  It  was  not  addresed  to  any  agent  or  offi- 
cer of  the  defendant. 

4.  It  was  no  part  of  the  res  gestce, 

5.  The  declarations  were  not  admissible  as 
part  of  the  transaction.  What  is  the  transac- 
tion but  a  description  of  the  person  who  said 
the  words,  and  the  person  to  whom  they  were 
addressed? 

The  transaction,  in  and  of  itself,  was  noth- 
ing. The  great  danger  would  be,  that  if  the 
declarations  were  allowed  to  go  to  the  jury, 
and  counsel  were  allowed  to  comment  upon 
them  as  evidence  of  the  condition  of  affairs  on 
deck,  the  jury  would  regard  it  the  same  as  the 
sworn  evidence  of  an  eye-witness. 

In  the  conflicting  claims  of  the  parties  as  to 
the  true  character  of  the  disturbance  among 
the  soldiers,  those  declarations  might  have  a 
controlling  influence  on  the  mind  of  the  jurors, 
and  the  issue  thus  be  found  upon  testimony  not 
under  oath,  and  from  witnesses  whom  the  de- 
fendants had  no  opportunity  to  cross-examine. 

Messrs.  It,  H.  Dana  and  Child  d  Powers  for 
defendant  in  error. 

Mr.  Justice  Bradley  delivered  tne  opinion 
of  the  court: 

The  defendant  in  error,  who  wa«  plaintiff 
below,  brought  an  action  on  the  ease  asainat 
the  plaintiff  in  error,  to  recover  damages  for  an 
injury  received  by  him  in  June,  1864,  while 
a  passenger  on  their  steamboat  running  from 
Xew  I..ondon  to  New  York.  The  plaintiff,  with 
4*]  other  ^passengers  from  Boston,  went  on 
board  of  the  boat  at  New  London  at  about  11 
o'clock  in  the  evening.  A  detachment  of  United 
States  soldiers,  about  sixty  in  number  were  on 
board  and  were  behaving  in  a  disorderly  and 
riotous  "manner,  having  overpowered  their  sen- 
tries and  rushed  to  the  after  deck  set  apart  for 
Sassengers.  A  portion  of  the  detachment  which 
ad  been  assigned  as  a  guard  over  the  rest  were 
armed,  and  in  the  miUe  a  musket  was  thrown 
upon  the  deck  and  discharged,  and  the  ball 
entered  the  plaintifTs  foot,  injuring  him  severe- 
ly. His  action  is  based  on  a  charge  of  negli- 
gence on  the  part  of  the  defendants,  in  not  pro- 
vidinii^  against  and  quelling  the  disturbance. 
At  the  trial  of  the  cause,  after  considerable 
evidence  had  been  adduced,  tending  to  show  the 
transaction  which  occurred  on  the  boat  at  the 
time  of  the  injury,  the  plaintiff  offered  in  evi- 
dence and  the  court  received  testimony  of  cer- 
tain passengers,  who  testified  that  after  they 
had  ^one  down  to  the  dining  saloon  and  were 
at  the  table,  a  man  in  military  uniform,  whom 
tliey  supposed,  from  the  stripes  on  his  arm,  to 
he  a  sergeant,  came  into  the  saloon  and  saluted 
an  officer  in  uniform,  whom  they  supposed  to 
lie  a  lieutenant,  and  who  was  sitting  at  the 
table  with  another  officer,  whom,  from  his  uni- 
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form,  they  supposed  to  belong  to  the  navy,  and 
said  to  him:  *'There  is  a  row  on  deck  and  I 
cannot  suppress  it;"  that  t)^  officer  addressed, 
replied:  "Mind  your  orders;"  that  the  sergeant 
said:  '*I  am  afraid  that  some  one  will  be  hurt;" 
that  the  officar  replied:  '*You  have  your  orders; 
mind  your  orders."  The  sergeant  then  retired, 
and  after  a  few  minutes  came  down  again  into 
the  saloon  hurriedly,  very  soon  after  the  report 
of  a  gun  had  been  heard,  and  said  to  the  offi- 
cer :  "For  God's  sake,  come  up ;  a  man  has  been 
shot."  This  testimony  was  offered  for  the  pur- 
pose of  proving  the  condition  of  affairs  on  the 
deck;  the  extent  and  character  of  the  disturb- 
ance ;  the  condition  and  situation  of  the  officers 
and  soldiers  on  board;  and  the  manner  in 
which  they  discharged  their  duties  prior  to 
and  at  the  time  when  the  plaintiff  received  his 
injury:  the  time  the  disturbance  continued  and 
the  failure  of  the  officers  of  the  soldiers  to  re- 
press the  dinorder,  it  being  admitted  that  no 
•other  persons  on  board  were  directly  [•S 
charged  with  the  care  of  preserving  order  among 
them. 

The  admission  of  this  evidence  is  the  only 
error  relied  on. 

It  is  hardly  necessary  for  us  to  enter  into  a 
lengthy  discussion  on  the  admissibility  of  the 
testimony  in  question.  The  opinion  of  the  cir- 
cuit court  which  has  been  laid  before  us,  is 
sutticiently  full  on  the  subject,  and  need  not  be 
repeated.  We  have  no  hesitation  in  regarding 
the  incident  testified  to  as  part  of  the  res  gesttB, 
and  as  entirely  competent  for  the  purposes  for 
which  it  was  offered.  The  statements  of  the 
sergeant  were  not  offered  in  evidence  for  the 
purpose  of  proving  the  farts  stated  by  him,  hut 
the  whole  incident  (including  those  statements) 
was  adduced  in  evidence  for  the  purpose  of 
showing  the  manner  in  which  the  officers  at- 
tended to  their  duty  whilst  the  disturbance 
was  going  on;  the  fact  that  notice  of  its  prog- 
ress was  communicated;  the  time  that  it  con- 
tinued, and  the  degree  of  alarm  it  was  cal- 
culated to  excite  in  such  a  person  as  the  ser- 
geant appeared  to  be.  These  were  substan- 
tially the  purposes  for  which  the  evidence  was 
professedly  offered,  and  for  these  purposes,  as 
part  of  the  res  gestce,  it  was  clearly  competent. 

Judgment  affirmed. 


•GEORGE  J.  PUMPELLY,  Plff.  in  Err.,  ['leG 

V, 

GREEN  BAY  &  MISSISSIPPI  CANAL 

COMPANY. 

(See  S.  C.  13  Wall.  166-182.) 

Plea  of  statute  authority,  what  must  contain — 
when  insufficient — private  property  taken  for 
public  use,  compensation  for — what  is  a  tak- 
ing for  such  purpose — overflowed  lands — 
public  lands  sold  to  purchaser. 

*1.  Where  a  plea  relies  on  a  statute  authority  ae 
a  defense,  it  must  allejre  the  facts  which  it  ass(»r'» 
to  be  80  authorized,  and  cannot  plead  f^enerally 
tnat  It  compiled  with  the  statute.     iTence.  a  plea  Is 

*ITeadnote8  by  Mr.  Justice  Miller. 

Note. — Kwinrnt  domain:  pajftnent  for  private 
property  taken  for  public  ufc  grncrallft  recoftnizrd : 
Fifth  Amendment  to  U.  8.  Constitution  t'ppUes 
only  to  Federal  fjorernment .  and  not  to  state* — see 
note  to  Withers  r.  Buckley,  15  L.  ed.  U.  8.  81B. 
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bad  which  ntates  that  defendant  ralRed  the  water 
In  u  lake  no  hlghpr  than  the  statute  authorized, 
when  the  state  furlMide  the  water  belnff  raised 
above  its  ordinary  level. 

*2.  As  the  decliU*HtIon  char^^ed  defendant  with 
overflowing  plaint IfT'i  land  by  raising  the  water  in 
the  lake,  the  plea.  coutatninK  neither  denial  nor 
authority  for  aulnj;  ho.  Is  had. 

.'{.  Wy  the  general  law  of  Kurupeau  nations  and 
th*'  common  law  of  ICni^lnnd.  it  was  a  (lunllHratlon 
of  I  he  riKht  of  eminent  domnln.  that  compeusatiin 
f^hould  1*0  made  for  private  property  taken  or  sac- 
riliced  for  public  use. 

4.  And  the  constitutional  provision  of  the 
T'nhed  State^.  and  of  the  several  states  which  de- 
clare that  private  property  shall  not  be  taken  for 
public  use  without  lust  romuensatlon,  were  In- 
tendi'd  to  establlHh  this  principle  bevond  legislative 
contrtil. 

."».  It  Is  not  necessary  that  property  should  be 
abs<ilulcly  taken.  In  the  narrowest  sense  of  the 
word.  ti.  bring  the  case  within  the  protection  of 
tills  consiltutioual  provision:  but  there  may  be 
such  serious  Interruption  to  the  common  and  neces- 
fary  umi-  of  properly  h«  will  be  equivalent  to  tak- 
ing. wHIiln  tlic  menului;  of  the  statute. 

«i  The  backlnfir  of  water  so.  as  to  overflow  the 
laiulh  of  an  individual,  or  any  otiier  sniierinduced 
addition  of  water,  earth,  sand  or  other  material,  or 
arilhrlnl  structure  ]>lnced  on  land.  If  done  under 
stntutHM  authorizing  tt  for  the  public  Y)enefli.  is  such 
a  tflkhm  as,  by  the  constitutional  pmvl.slona,  de- 
mands <'<iii)ppnsallou. 

7.  This  proponUlon  Is  sustained  by  tin*  decision 
of  the  supreme  i-ouri  of  Wisconsin,  const ruinif  th«" 
provision  of  the  constitution  of  that  slate  on  the 
subjcrf.  and  by  many  other  adjudged  cases  In  this 
ro'Uiiry. 

H.  The  cases  which  hold  that  remote  and  conse- 
quentini  injury  to  private  property  by  reason  of 
nuthoii-/ed  public  improveuu'uts.  Is  not  taking  such 
jmtperty  for  pnlillc  use.  iinve  monv  of  them,  gone 
t«i  the  uiniosi  limit  of  that  principle,  and  simie  lie- 
yond  It.  although  llie  principle  Is  a  sound  one.  In  Its 
proper  applicaiiou  to  many  Injuries  so  originating. 

0.  I.nnds  sold  hy  the  I'nited  States,  with  no  res- 
ervation, although  tM*rderliig  «)n  a  navigable  stream, 
arc  as  much  within  Che  protection  of  the  constltu- 
tioUHl  ]>rln(-iple  awarding  compensation  as  other 
private   property. 

[No.  45.] 

Argued  Dec.  20,  787/.     Deciflcd  Feb.  7.0,  1872, 

IX  KRROU  to  tbe  Circuit  Court  of  the  United 
Stales  for  the  District  of  Wisconsin. 

Tbe  caM*  is  stated  by  the  court. 

Mvssrfi.  J.  M.  Oillet  and  David  Taylor,  for 
plaintiff  in  error: 

If  tbe  second  plea  be  const nic»d  to  mean  sim- 
ply tbnt  tbe  defendant  has  succt*eded,  by  the 
m'\>  of  tbe  legislature  of  tbe  state  of  Wiscon- 
sin of  Aug.  8,  18.'»8,  July  0.  IS.').},  and  Apr.  13, 
18ftl.  and  the  acts  auicndatorv  tben*of.  and  by 
agrceuicnl  lM'tw<»en  tlu*  Imard  of  public  works 
.ind  the  said  lleed  and  Doty,  to  tbe  rights  and 
]K»wcrs  conferred  upon  said  Ueed  and  his  asso- 
ciates liv  tbe  net  of  tbe  territorial  legislature 
of  Alar.' 10.  1848,  then  Ibe  plea  is  bad,  for  the 
reas«»n  that  it  admits,  by  not  denying  that  tlio 
dam  built  by  tbe  said  lieed  and  Doty,  and 
wlii<'b  tbe  defendant  now  claims  to  own  and 
bold  liy  purchase  from  tbem.  is  and  was  so 
hfiilt  as  to  raise  the  water  of  f^ike  Winnebago 
above  its  nrdiiiary  level.  Avbicb  is  the  very  act 
coitiplaiucd  of  l>v  tbe  plaintiff. 

If  it  i'  *ijiid  by  counsel  for  tlie  dofondaut  that 
tbe  piovi«*o  in  tbe  act  of  Mar.  10.  1848  is  void. 
nn  repugnant  to  tbe  grant  of  tbe  riulit  to  raise 
a  dam  seven  feet  bigli.  alK>ve  ordinary  high- 
water  mark,  and  as  reptignnnt  to  an<l  <lestruc- 
tivc  or  tbe  whole  siibj<'ct  sought  by  tbe  grant, 
wc  reply  tbat  this  d<sM  not  appeavr  from  the  plea 
itM'lf.  and  tbe  tb^fendant  cannot  sustain  bi>^ 
pica  by  alleging  matters  tbnt  are  not  set  forth 
tin  icin. 

riie  plnintilT  insi-^ts  that  the  legislature  of 
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the  state  of  Wisconsin  has  no  power  fo  confer 
upon  a  corporation  organi^tcd  to  construct  a 
public  bighway,  which  is  to  be  managed  an«l 
controlled  by  the  corporators  for  their  own  ben- 
efit the  right  to  permanently  appropriate  pri- 
vate proiHMty  without  first  making  just  com- 
pensation tlierefor;  and  if  any  such  corpora- 
tion attempts  to  do  so,  it  becomes  a  trespassei, 
and  may  ho  proeetnled  against  as  such. 

Robbina  v.  R,  Co,  0  Wis.  636;  Shcpardaon  r. 
R.  Co,  0  Wis.  005;  Fotrcia  v.  Bears,  12  Wis. 
213;  Daris  v.  R.  Co.  12  Wis.  10;  Pettibour  v. 
R,  Co,  14  Wis.  443 ;  Ford  v.  R.  Co.  14  Wis.  000; 
Loop  v.  Chambcrhiiii,  17  Wis.  504  and  20  Wis. 
135;  Carpenter  v.  R.  Co.  24  X.  Y.  055;  Waytr 
V.  R,  Co.  25  X.  Y.  520 :  .Siaccy  v.  R.  Co.  27  Vt. 
39;  Cuahmun  v.  Smith,  34  Me.  247. 

If  the  defendant  in  this  action  is  clothed 
with  all  the  rights  conferred  upon  the  board  of 
public  works,  that  law  having  providtnl  no 
mode  by  which  the  owner  can  compel  the  ap- 
praiH(>ment  of  damages,  or  the  payment  of  coni- 
(H'usation.  it  is  in  that  respt^'t  repugnant  to 
the  Constitution  of  tbe  state  of  Wisconsin,  and 
void. 

\  or  ton  v.  P<'rh\  3  Wis.  714;  Shcpardson  v. 
/?.  Co.  0  Wis.  005;  Poueit  v.  Hears,  12  Wis. 
213;  Pratt  v.  Droirn,  3  Wis.  003. 

It  cannot  be  answered  that  the  flooding  of 
the  private  land  of  an  individual  by  reason  of 
raising  the  waters  of  a  public  stream,  so  that 
tbe  same  overflows  its  banks  and  f1oo<l8  the 
land  permanently  is  not  a  taking  fur  public 
use  within  the  meaning  of  the  eon^iitutitaial 
prohibition.  We  insist  that  such  an  occupa- 
tion by  flooding  is  as  much  a  taking,  within 
the  prohibitory  clause,  a^^  though  tbe  land  it- 
self was  taken  for  the  pur|>OHe  of  making  lots 
canals  or  dams,  ne«'es*4nry  for  the  convenient 
construction  of  the  works  of  improvement. 

Ang.  Water-Courses.  $  405;  see  Hooker  v.  N, 
Hav.  dc  N.  Co.  14  Conn.  146;  Canal  .AppraiaerM 
V.  People,  17  Wend.  004. 

The  supreme  court  of  the  state  of  Wiscon- 
sin, in  Netrcontb  v.  Smith,  1  Chand.  71.  seems 
to  take  it  for  granted,  that  tbe  fiooiling  of 
lands  by  reason  of  enacting  mi11-<lani«,  is  a  tak- 
ing of  private  pro|)erty  within  the  meaning  of 
tne  prohibitory  clause  of  the  Con.Htitution  of 
the  state  of  Wisconsin. 

See  Pratt  v.  Broirn.  3  Wis.  613;  Fifther  v. 
Horicon  iron  d  Mfg.  Co,  10  Wis.  353;  yetrcll 
V.  Nmiih,  15  Wis.  lo4. 

Mesttrs.  Breese  J.  Sleveita  and  H«  I*.  Palmer, 
for  defendant  in  error: 

The  lands  of  individuals  bounded  on  this 
public  navigable  river  and  on  the  lakes  through 
which  it  runs  an<l  which  form  a  part  of  it, were 
granted  to  those  iiidividuals,  or  those  under 
whom  they  claim,  by  the  state  or  n.itioiwl 
government,  but  neither  the  state  nor  the  gov- 
ernment thereby  d«»veste<l  5t<vlf  of  the  right 
and  power  of  impniving  tbe  navigation  of  the 
river;  for  such  grants  are  to  l»e  const nuil 
most  favorably  for  tbe  public  and  against  the 
grantiH*;  and  tbe  public,  being  the  owner  of 
this  river,  ha^  an  unquestionalde  right  to  im- 
prove the  navigation  of  it  without  any  liabil- 
ity for  remote  and  conspciuential  daimiges  to 
individuals. 

IhtUislvr  V.  rnion  Co.  0  Conn.  430;  jAinaing 
V.  Smith.  8  Cow.    140. 

Kvervom*  who  buvs  propertv  on  n  naviintble 
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stream,  purchases  subject  to  the  superior  rights 
of  the  commonwealth  to  rjegulate  and  improve 
it  for  the  benefit  of  all  its  citizens. 

McKcen  v.  Can,  Co,  49  Pa.  424. 

See,  also,  Nav,  Co,  v,  Coona,  6  Watts  k  S. 
101;  Can.  Co,  v.  Wright,  9  Watts  &  S.  9;  case 
of  Phila,  d  Tren,  R.  Co,  6  Whart.  25 ;  Henry  v. 
Bridge  Co.  8  Watts  &  S.  85 ;  Monongahela  Nav, 
Co,  V.  Coon,  6  Pa.  379;  Mifflin  v.  R,  Co,  16  Pa. 
182;  H,  Co,  V.  Young,  33  Pa.  175;  Monongahela 
Bridge  Co,  v.  Kirk,  46  Pa.  112;  Watson  v.  P, 
d:  C.  R,  Co,  37  Pa.  469;  Shrunk  t.  Schuylkill 
Aat'.  Co,  14  Serg.  &  R.  71. 

These  cases  from  Pennsylvania,  we  think, 
are ,  approved  and  followed  by  this  court  in 
Bundle  v.  Canal  Co,  14  How.  80;  Canal  Ap- 
praiser a  V.  People,  17  Wend.  571;  see,  also. 
People  v.  Canal  Appraisers,  33  N.  Y.  461  ; 
Bellinger  v.  R,  Co,  23  N.  Y.  42;  Fitchburg  R. 
Co,  v.  B,  d  M.  R,  Co.  3  Cush.  68;  Cbwtwis.  of 
Homochitto  Riv.  v.  Withers,  29  Miss.  21;  Hat^ 
son  V.  Lafayette,  18  La.  295;  Natchitoches  v. 
Coc,  3  Mart.  La.  (N.  S.)  140;  Alexander  v. 
Milicaukee,  16  Wis.  ^47;  BaUej^  v.  R.  Co,  4 
Harr.   (Del.)  389;  Sedg.  Dam.  3d  ed.  113. 

It  seems  to  us  clear  from  the  authorities 
«ited,  that  the  state  may,  in  the  interest  of  the 
public,  erect  such  works  as  may  be  deemed  ex- 
pedient for  the  purpose  of  improving  the  navi- 
gation and  increasing  the  usefulness  of  a  navi- 
ffable  river,  without  rendering  itself  liable  to 
individuals  owning  land  bordering  on  such 
river,  for  injuries  to  their  lands  resulting  from 
their  overflow  by  reason  of  such  improvements. 
The  state  may  employ  such  agency  as  it  may 
choose  for  improving  a  navigable  river,  and  the 
agent  acting  within  the  scope  of  the  authority 
conferred  by  the  state,  stands  in  the  place  of 
the  state,  and  is  subject  to  no  greater  liability. 
In  this  case,  whatever  has  been  done  by  way  of 
improving  the  Fox  river,  whatever  has  been 
4one  by  way  of  erecting  and  maintaining  the 
<lam  in  question,  has  l^n  done  by  the  state 
itself,  or  by  its  express  authority.  The  state 
had  charge  of  the  work  from  1848  to  1853 ;  the 
Pox  &  Wisconsin  Improvement  Company  from 
1853  to  1866,  and  the  Green  Bay  &  Mississippi 
Canal  Company,  from  1866  until  the  present 
time.  The  dam  in  question  was  commenced  by 
Reed  and  Doty,  and  was  completed  in  or  prior 
to  1852,  by  the  state,  and  was  erected  and  has 
been  maintained  at  no  greater  height  than  was 
authorized  by  the  state.  No  liability,  there- 
fore, attaches  to  the  defendants  for  the  alleged 
injury  to  the  plaintiff's  lands.  His  lands  were 
not  taken  or  appropriated.  They  are  situated 
at  a  great  distance  from  the  dam,  and  are  only 
affected  by  the  overflow  occasioned  by  the  rais- 
ing of  the  water  in  Lake  Winnebago.  Whatever 
may  be  the  extent  of  this  injury,  it  is  remote 
and  consequential  and  without  remedy. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case, 
brought  by  plaintiff  in  error  in  the  circuit 
court  for  the  district  of  Wisconsin,  charging 
the  defendant  with  overflowing  640  acres  of 
plaintiff's  land,  by  means  of  a  dam  erected 
across  the  Fox  river,  the  outlet  of  Lake  Winne- 
bago, by  which  the  waters  of  the  lake  were 
raised  so  high  as  to  do  the  damage  complained 
of. 
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To  this  declaration  the  defendant  filed  six 
pleas.  They  were  all  withdrawn  but  the  sec- 
ond, fourth  and  sixth,  and  on  these  judgment 
was  entered  for  defendant  on  demurrer,  and 
that  judgment  we  are  now  to  review. 

The  second  plea,  the  most  important,  is  tech- 
nically liable  to  the  objection  that  it  relies 
on  two  substantially  different  grounds  of  de- 
fense, but  as  the  demurrer  was  general,  and 
*not  special,  and  as  the  part  of  it  which  [*175 
sets  up  the  first  of  these  defenses  may  be  treat- 
ed as  mere  inducement  to  the  other,  we  will 
consider  whether  there  is  found  in  the  plea  any 
suflicient  defense  to  the  cause  of  action  set  out 
in  the  declaration. 

The  first  part  of  this  plea  gives,  in  hmo  verba, 
a  statute  of  the  territorial  legislature  of  Wis- 
consin, approved  March  10,  1848,  by  which  Cur- 
tis Reed  and  his  associates  were  authorized  to 
construct  a  dam  across  the  northern  outlet  of 
Winnebago  lake,  to  enable  them  to  use  the 
waters  of  the  river  for  hydraulic  purposes. 

The  2d  section  enacted  that  the  dam  should 
not  exceed  seven  feet  in  height  above  high- water 
mark  of  said  river,  and  should  not  raise  the 
water  in  Lake  Winnebago  above  its  ordinary 
level,  and  that  Reed  and  his  associates  should 
be  subject  to  and  entitled  to  all  the  benefits 
and  provisions  of  the  act  of  January,  1840, 
regulating  mills  and  mill-dams. 

The  plea  then  avers  that  Reed  and  his  asso- 
ciate. Doty,  commenced  the  building  of  this 
dam  and  that,  by  certain  legislation  of  the 
state  of  Wisconsin,  it  was  afterwards  adopted, 
as  part  of  the  system  of  improving  the  navi- 
gation of  the  Fox  river,  and  became  the  prop- 
erty of  defendants.  It  is  alleged,  also,  that 
the  dam,  when  so  completed,  was  built  in  con- 
formity to  the  act  of  1848,  and  to  a  height 
no  greater  than  that  authorized  by  that  sUit- 
ute. 

Tliis  part  of  the  plea  is  clearly  designed  to 
present  this  defense,  that  the  dam  was  author- 
ized by  statute  and  built  in  conformity  to  the 
specific  requirements  of  the  act,  so  that  the  de- 
fendants are  not  liable  for  exceeding  the  au- 
thority which  it  conferred,  and  that  for  any 
injury  to  the  plaintiff's  property  arising  from 
this  lawful  erection  of  the  dun  his  only  remedy 
was  the  otie  provided  in  the  act  referred  to, 
concerning  mills  and  mill-dams.  As  this 
enacted  that  persons  whose  lands  were  over- 
flowed might  obtain  compensation  upon  com- 
plaint before  the  district  court  of  the  county 
where  the  land  lay,  and  that  no  action  at  com- 
mon-law should  be  sustained  for  such  damages, 
except  as  provided  in  the  act;  if  the  remainder 
of  the  plea  is  good,  it  is  a  defense  to  the  pres- 
ent suit.  But  this  part  of  the  plea  is  defec- 
tive in  this.  It  is  contended  by  the  counsel  for 
the  defendants  that  the  2d  section  of  the  act 
authorizes  them  to  build  their  dam  seven  feet 
above  high-water  mark  of  the  river  at  all 
events,  and  that  the  restriction  that  the  water 
of  the  lake  shall  not  be  raised  above  its  ordi- 
nary level  is  only  applicable  to  such  raising,  if 
the  dam  should  exceed  the  first  limitation  ; 
while  the  counsel  for  the  plaintiff  asserts  that 
both  limitations  were  effectual,  and  that  if  the 
dam  raised  the  water  in  the  lake  above  its 
ordinory  level  the  law  was  violated,  though  it 
may  not  have  reached  the  seven  feet  above  high 
water  of  the  river. 
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It  will  be  seen  that  the  plea,  in  averring  that 
the  dum,  when  completed,  was  no  higher  than 
the  statute  authorized,  pleads  a  conclusion  of 
law,  and  does  not  state  the  facts  on  which  the 
court  can  construe  the  law  for  itself  and  ascer- 
tain if  the  fact  pleaded  is  a  pfood  defense.  This 
is  bad  pleading.  It  is  also  liable  to  the  objec- 
tion that  it  does  not  either  deny  the  allegation 
of  the  dechirution,  that  the  dam  raiseil  the 
water  in  Winnebago  lake  so  as  to  overflow  the 
176*]  plaintid's  land,  *nor  admit  that  allega- 
tion and  aver  that  they  were  authorized  to  do  so 
by  the  statute.  But,  as  we  are  of  the  opinion 
that  the  statute  did  not  authorize  the  erection 
of  a  dam  which  would  raise  the  water  of  the 
lake  above  the  ordinary  level,  and  as  the  plea 
does  not  deny  that  the  anm  of  the  defendant  did 
so  raise  the  water  of  the  lake  we  must  hold  that, 
BO  faT  as  the  plea  relies  on  this  statute  as  a  de- 
fense, it  is  fatally  defective. 

But  this  same  plea  further  alleges  that  the 
legislature  of  Wisconsin,  after  it  became  a 
state,  projected  a  system  of  improving  the  nav- 
igation of  the  Fox  and  Wisconsin  rivers,  which 
adopted  the  dam  of  Reed  and  Doty,  then  in 
process  of  construction,  as  part  of  that  system : 
and  that,  under  that  act,  a  board  of  public 
works  was  established,  which  made  such  ar- 
rangements with  Reed  and  Doty  that  they  con- 
tinued and  completed  the  dam;  and  that,  by 
subsequent  legislation,  changing  the  organiza- 
tion under  which  the  work  was  carrietl  on,  the 
defendants  finally  became  the  owners  of  the 
dam,  with  such  powers  concerning  the  improve- 
ment of  the  navigation  of  the  river  as  the  leg- 
islature could  confer  in  that  regard.  But  it 
does  not  appear  that  any  statute  made  provi- 
sion for  compensation  to  the  plaintitf  or  those 
similarly  injured,  for  damages  to  their  lands. 
So  that  the  plea,  as  thus  considered,  presents 
substantially  the  defense  that  the  state  of  Wis- 
consin, having,  in  the  progress  of  its  system  of 
improving  the  navigation  of  the  Fox  river, 
authoriz^  the  erection  of  the  dam  as  it  now 
stands,  without  any  provision  for  compensat- 
ing the  plaintiff  for  the  injury  which  it  does 
him,  the  defendant  asserts  the  right,  under 
legislative  authority,  to  build  and  continue  the 
dam  without  legal  responsibility  for  those  in- 
juries. 

And  counsel  for  the  defendant  with  becom- 
ing candor,  argue  that  the  damages  of  which 
the  plaintiff  complains  are  such  as  the  state 
had  a  right  to  inflict  in  improving  the  naviga- 
tion of  the  Fox  river,  without  making  any 
compensation  for  them. 

This  requires  a  construction  of  the  Constitu- 
tion of  Wisconsin;  for  although  the  Constitu- 
tion of  the  Ignited  States  provides  that  private 
property  shall  not  be  taken  for  public 
177*  J  *use  without  just  compensation,  it  is 
well  settled  that  this  is  a  limitation  on  the 
power  of  the  Federal  government,  and  not  on 
the  states.  The  Constitution  of  Wisconsin, 
however,  hus  a  provision  almost  identical  in 
lanifuage,  viz.:  that  "the  properly  of  no  person 
shall  he  taken  for  public  use  without  just  com- 
pensation therefor."  Sec.  13,  art.  1.  Indeed, 
this  limitation  on  the  exorcise  of  the  right  of 
eminent  domain  is  so  essentially  a  pnrt  of 
American  const itntif»n.il  law  that  it  is  l»elieved 
that  no  state  is  now  without  it,  and  tlie  only 
question  that  we  are  to  consider  is:  whellier  the 
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injury  to  plaintiff's  property  a«  set  forth  in 
his  declarntiou,  is  within  its'  protection. 

The  declaration  states  that,  by  reason  of  the 
dam.  the  water  of  the  lake  M'as'so  raised  as  to 
cause  it  to  overllow  all  his  land,  and  that  the 
overflow  remained  continuously  from  the  com- 
pletion of  the  dam,  in  the  year  1801,  to  the 
commencement  of  the  suit  in  the  year  18117, 
and  the  nature  of  the  injuries  set  out  in  the 
declaration  are  sucli  as  show  that  it  worked  an 
almost  complete  destruction  of  the  value  of  the 
land. 

The  ar^ment  of  the  defendant  is  that  there 
is  no  taking  of  the  land  within  the  meaning  of 
the  constitutional  provision,  and  that  the  <lam- 
ixffe  is  a  conscipiential  result  of  surli  use  of  a 
navigable  stream  as  the  government  had  a  right 
to  for  the  improvement  of  its  navigation. 

It  would  be  a  very  curimis  and  unsatisfac- 
tory result,  if  in  construing  a  provision  of  con- 
stitutional law,  always  understood  to  have 
lieen  adopted  for  protection  and  security  to  the 
rights  of  the  individual  as  against  the  govern- 
ment, and  which  has  rcf^ved  the  commenda- 
tion of  jurists,  statesmen  and  commentators 
as  placing  the  just  pvineiples  of  the  common 
law  on  that  subject  beyond  the  power  of  ordi- 
nary legislation  to  change  or  control  them,  it 
shall  be  held  that  if  the  government  refrains 
from  the  absolute  conversion  of  real  property 
to  the  uses  of  the  public  it  can  destroy*  iti 
value  entirely,  can  inflict  irreparable  and  per- 
manent injury  Mo  any  extent:  can,  in  [^176 
effect,  subject  it  to  totnl  destruction  without 
making  any  com|)ensation.  because,  in  the  nar- 
rowest sense  of  that  word,  it  is  not  taken  for  the 
public  use.  Such  a  construction  would  pen-ert 
the  constitutional  provision  into  a  rei»triction 
upon  the  rights  of  the  citizen,  as  those  rights 
stood  at  the  common  law.  instead  of  the  govern- 
ment, and  make  it  an  authority  for  invasion  of 
private  right  under  the  pretext  of  the  public 
good,  which  had  no  warrant  in  the  laws  or  prac- 
tices of  our  ancestors. 

In  the  case  of  Sinnickson  v.  Johnsortf  2  Harr. 
(N.  J.)  129,  the  defendant  had  been  autlior- 
ized  by  an  act  of  legislature  to  shorten  the 
navigation  of  Salem  creek  by  cutting  a  canal, 
and  by  building  a  dam  across  the  stream.  The 
canal  was  well  built,  but  the  dam  caused  the 
water  to  overflow  the  plaintiff's  land,  for  which 
he  brought  suit.  Although  the  state  of  New 
Jersey  then  had  no  such  provision  in  her  con- 
stittition  as  the  one  cited  from  Wisconsin,  the 
Supreme  Court  held  the  statute  to  be  no  pro- 
tection to  the  action  for  damages.  Da>*ton,  J., 
said  **that  this  power  to  take  private  property 
reaches  back  of  all  constitutional  provisions; 
and  it  seems  to  have  b<»en  a  settletl  prineiple  of 
universal  law  that  the  right  to  compensation  is 
an  incident  to  the  exercise  of  that  power;  that 
the  one  is  inseparably  connected  with  the 
other;  that  thev  mav  be  said  to  exist,  not  as 
separate  and  distinct  principles,  but  as  parts 
of  one  and  the  same  principle."  For  this  prop- 
osition he  cites  numerous  authorities,  but  the 
case  is  mainly  valuable  here  as  showing  that 
overflowing  land  by  hacking  the  water  on  it 
was  consi(h'red  as  "taking"  it  within  the  iar;in- 
ing  of  the  prineiple. 

In  the  CJise  of  ^iardncr  v.  yctrhurffh.  2  .Tohn«. 
Ch.  lt»*i.  Clianeellor  Kenl  j!iant(Ml  an  injunc- 
tion to  prevent  the  trustees  of  Ncwhnrg  froni 
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diverting  the  water  of  a  certain  streara  flowing 
over  plaintiff'g  land  from  its  usual  course,  be- 
cause tlie  act  of  tlie  lejjislature  which  author- 
ised it,  had  made  no  provision  for  compensat- 
ing the  plaintiff  for  the  injury  thus  done  to  his 
land.  And  he  did  this  though  there  was  no 
17d*]  provision  in  the  'Constitution  of  New 
York  such  as  we  have  mentioned,  and  tliough  he 
n»cogni/ed  that  the  water  was  taken  for  a  public 
use.  After  citing  several  continental  jurists 
on  this  right  of  eminent  domain,  he  says  that 
while  they  admit  that  private  property  may  be- 
taken for  public  uses  when  public  necessity  or 
utility  requires,  thev  all  lay  it  down  as  a  clear 
principle  of  naturaf  equity  that  the  individual 
whose  propertv  is  tlius  sacrificed  must  be  in- 
demnified. And  he  adds  that  the  principles 
and  practice  of  the  English  government  are 
equally  explicit  on  this  point.  It  will  be  seen 
in  this  case  that  it  was  the  diversion  of  the 
water  from  the  plaintifif's  land,  which  was  con- 
sidered as  taking  private  proi)erty  for  public 
use,  but  which,  under  the  argument  of  the  de- 
fendants' counsel,  would,  like  overflowing  the 
land,  be  called  only  a  consefjuentisil  injury. 

If  these  l>e  correct  statements  of  the  limita- 
tion!* upon  the  exeroise  of  the  right  of  eminent 
dnnmin.  as  the  doctrine  was  understood  before 
it  had  the  benefit  of  constitutional  sanction,  by 
Ihe  construction  now  sought  to  be  placed  upon 
the  Constitution  it  would  become  an  instrument 
nf  opf)ress)cm  rather  than  protection  to  indi- 
vidunj  rights. 

But  there  are  numerous  authorities  to  sus- 
tain the  doctrine  that  a  serious  interruption  to 
the  common  and  necessary  use  of  property  may 
be.  in  the  language  of  Mr.  Angell  in  his  work  on 
\vator-cours<*s.  c<|uivnlent  to  the  taking  of  it, 
and  that  under  the  constitutional  provisions  it 
is  not  necessary  that  the  land  should  be  abso- 
lutely taken.  Ang.  Wat.  S  465,  a;  Hooker  v. 
y.  Haven  and  yorthnmpton  Co.  14  Conn.  146; 
Roice  V.  Granite  Bridge  Co.  21  Pick.  344;  Canal 
Appraisers  v.  People ^  17  Wend.  604;  Laekland 
V.  Sorth  Mo.  R.  Co.  31  Mo.  180;  f^ (evens  v. 
Prop,  of  Middlesex  Can.  12  ^fass.  406.  And 
perhaps  no  state  court  has  given  more  frequent 
utterance  to  the  doctrine  that  overflowing  land 
by  backing  Avater  on  it  from  dams  built  below 
is  within  the  constitutional  provision  than  that 
of  Wisconsin.  In  numerous  cases  of  this  kind 
under  the  Mill  and  Mill-dam  act  of  that  state 
tliis  question  has  arisen,  and  the  right  of 
the  mill -owner  to  flow  back  the  water  has 
ISO*]  •been  repeatedly  placed  on  the  ground 
that  it  was  a  taking  of  private  property  for  pub- 
lic ii^e.  It  is  true  that  the  court  has  often  ex- 
pn^K-^cd  its  doubt  whether  the  use  under  that  act 
wn»  a  jmblic  one.  within  the  meaning  of  the  Con- 
Ftitution,  but  it  has  never  been  doubted  in  any 
of  those  cases  that  it  was  such  a  taking  as  re- 
quired compensation  under  the  Constitution. 
Pratt  V.  Jirmrn.  3  Wis.  613;  Walker  v.  ;Sr/icp- 
ardson  4  AVis.  511;  Fisher  v.  Horieon  Iron  Co. 
10  Wis.  353;  yetrell  v.  ,SriiiiV;i,  15  Wis.  104  ; 
fSoodall  V.  Viliraifker,  6  Wis.  30;  Weeks  v. 
Vifirntikee,  10  Wis.  242.  As  it  is  the  Constitu- 
tion of  that  state  that  we  are  called  on  to  con- 
strue, these  decisions  of  her  Supreme  Court, 
that  overflowing  land  by  means  of  a  dam  across 
a  stream  is  taking  private  property,  within  the 
meaning  of  that  instrument,  are  of  special 
weiirlit  if  not  conclusive  on  us.  And  in  several  j 
13  Wall. 


:)f  these  cases  the  dams  were  across  navigable' 
streams. 

It  is  difficult  to  reconcile  the  case  of  Ale^- 
tnder  v.  Milwaukee,  16  Wis.  248.  with  those 
just  cited,  and  in  its  opinion  the  court  seemed 
to  feel  the  same  difficulty.  They  assert  that 
the  weight  of  authority  is  in  favor  of  leaving 
the  party  injured  without  reme<ly  when  the 
damage  is  inflicted  for  the  public  good,  and  is 
remote  and  consequential.  There  are  some- 
'Strong  features  of  analogy  between  that  case- 
and  this,  but  we  are  not  prepared  to  say.  in  the- 
face  of  what  the  Wisconsin  court  had  previous- 
ly decided,  that  it  would  hold  the  case  before- 
us  to  come  within  the  principle  of  that  case. 
At  all  events,  as  the  court  rests  its  decision 
upon  the  general  weight  of  authority  and  not 
upon  anything  special  in  the  language  of  the 
Wisconsin  bill  of  rights,  we  feel  at  liberty  to 
hold  as  we  do  that  the  case  made  by  the  plain- 
tiff's declaration  is  within  the  protection  of 
the  constitutional  principle  embodied  in  that 
instrument. 

We  are  not  unaware  of  the  numerous  cases 
in  the  state  courts  in  which  the  doctrine  has 
heen  successfully  invoked  that  for  a  conse- 
quential injury  to  the  property  of  the  individ- 
ual arising  from  the  prosecution  of  improve- 
ments of  roads,  streets,  rivers  and  other  high- 
ways for  the  public  •good,  there  is  no  [•ISl 
redress;  and  we  do  not  deny  that  the  principle- 
is  a  sound  one  in  its  proper  application,  to  many- 
injuries  to  property  so  originating.'  And  when, 
in  the  exercise  of  our  duties  here,  we  shall  be 
called  upon  to  construe  other  state  constitu- 
tions, we  shall  not  be  unmindful  of  the  weight 
due  to  the  decisions  of  the  courts  of  those 
states.  Hut  we  are  of  opinion  that  the  deci- 
sions referre<l  to  have  gone  to  the  uttermost 
limit  of  sound  judicial  construction  in  favor  of 
this  principle,  and,  in  some  castas,  beyond  it, 
and  that  it  remains  true  that  where  real  estate 
is  actually  invaded  by  su|>erinduced  additions 
of  water,  earth,  sand  or  other  nmterial,  or  by 
having  any  artificial  structure  placed  on  it,  so 
as  to  effectually  destroy  or  impair  its  useful- 
ness, it  is  a  taking,  within  the  meaning  of  the 
Constitution,  and  that  this  proposition  is  not 
in  conflict  with  the  weight  of  judicial  author- 
ity in  this  country,  and  certainly  not  with 
sound  principle.  Beyond  this  we  do  not  go, 
and  this  case  calls  us  to  go  no  further. 

We  are,  therefore,  of  opinion  that  the  s*»cond 
plea  set  up  no  valid  defense,  and  that  the  de- 
nnirrer  to  it  should  have  Im^u  sustained. 

The  fourth  plea  recites  substantially  the 
same  statutes  and  acts  of  the  defendants  and 
their  preclecessors  as  the  second  plea,  and  avers 
that  the  dam  was  complete<l  to  its  present 
height  in  1852,  and  that  the  defendants  have 
ever  since  had,  used  and  enjoyed  tlie  easement 
of  over  Mowing  the  plaintiff's  lands  with  his 
acquiescenw-,  and  that  they  had  done  this  un- 
der color  of  right,  and  as  they  lawfully  might 
do. 

If  this  is  intended  as  a  plea  of  prescription 
for  an  easement.,  the  time  is  not  long  enough. 
It  requires  twenty  years.  If  it  is  designed  aa 
a  pleai  of  disseisin  it  is  bad,  because  it  avers 
that  the  plaintiff  has  all  the  time  Ik'CU  seised 
in  fee  and  in  possession  of  the  land  in  eontro- 
vrrsv. 

liut  the  foundation  of  the  plea  ^cciiis  to  be 
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Ihe  authority  conferred  by  the  various  statute? 
of  Wisconsin  mentioned  in  the  second  plea. 
We  have  already  lield  tliat  the  defendants 
182*1  •were  not  protected  by  the  act  of  Marcl> 
10,  1848,  because  they  exceeded  the  authority 
<sonferred  by  it,  ad  that,  as  to  the  plaintiff's 
rights,  the  subsequent  statutes  were  void  be- 
caiii^c  they  contained  no  provision  for  compen- 
sation. There  is,  therefore,  no  light  in  wliicli 
we  can  view  this  fourth  plea  that  makes  it  a 
goo<l  one.  Tlie  demurrer  to  it  should  have  been 
sustained. 

The  Hixth  plea,  after  setting  up  all  the  mat- 
ters nlle<rcd  in  the  second  and  also  that  by  the 
ordinance  of  1787  and  the  subsequent  legisla- 
tion of  Congress,  the  navigable  streams  of  that 
territory  were  to  be  forever  preserved  as  free 
highways,  then  avers  that  the  laud  of  the 
plaintiff  came  to  him  through  a  reservation  in 
an  Indian  treaty  in  favor  of  one  Tlierese  Pac- 
quett,  who  received  a  patent  from  the  United 
iSUxtes  in  1849.  It  is  alleged  that  this  title 
came  to  the  plaintiff  burdened  with  an  ease- 
ment in  favor  of  improving  the  navigation  of 
the  Fox  river,  which  authorized  the  injuries 
complained  of,  and  of  whicli,  therefore,  he  could 
not  complain. 

We  do  not  think  it  necessary  to  consume 
time  in  proving  that  when  the  United  iStatcs 
sells  land  by  treaty  or  otherwise,  and  parts 
with  the  fee  by  patent  without  reservations,  it 
retains  no  right  to  take  that  land  for  public 
use  without  just  compensation,  nor  does  it 
confer  such  &  right  on  the  state  within  which 
it  lies;  and  that  the  absolute  ownership  and 
right  of  private  property  in  such  lan<l  is  not 
varied  by  the  fact  that  it  borders  on  a  navi- 
^ble  stream. 

The  demurrer  to  this  plea  should  also  have 
been  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
reraedj  and  the  case  remanded  to  that  court  for 
further  proceedings  not  inconsistent  tcith  this 
opinion, 

FRANK  B.  MYERS,  Plff,  in  Err,, 

JOHN  T.' CROFT. 
(See  S.  C.  13  Wall.  291-297.) 
Poirer  of  company   to    take   title   to   Umds — 
grantor  cannot  question — pre-emption  right, 
ichen  transferable, 

1.  It  will  be  presiimed  that  a  land  company  was 
capable,  in  law,  to  take  a  conveyance  of  real  es- 
tate. 

2.  Neither  the  cantor  who  made  the  deed,  nor 
one  who  claims  imder  him.  can  question  the  ca- 
pacity of  the  company  to  take  the  title  after  It  has 
paid  to  snrh  grantor  full  value  for  the  property. 

.'{.  T\\o  last  clause  of  .the  12th  section  of  the  act 
of  Sept.  4,  1841,  forbade  the  assl^niment  or  transfer 
of  the  rl«ht  of  pi-e-eiuptlon  secured  by  the  act,  but 
did  nof  pre\ont  the  pre-emptor  from  sellinf::  his 
land  after  the  entry. 

[No.  69.] 
Fluhmiticd  Jan.  22.  1S12.  Decided  Feb.  12,  1872, 

IX  KKKOU  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
1'lie  case  is  stated  by  the  court. 
}frssts.   N.   Cobb,   W.   C.   Goudy   and   L. 
DougUifiR,  for  plaintiff  in  error: 

One  of  the  main  questions  in  this  case  in- 

X«»Ti:.  Ififfht  of  private  pernnnn  In  ronfrtt  ihe 
putnr  of  a  vovpnnilina  to  take  or  hutd  propcrtu — 
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volves  the  construction  of  the  12th  section  of 
the  act  of  Congress  of  Sept.  4,  1841,  which  pro- 
vides that  "all  assignments  and  transfers  of 
the  right  hereby  secured,  prior  to  the  issuing 
of  the  patent,  shall  be  null  and  void." 

Does  this  intend  to  prohibit  the  pre-emptor 
from  all  alienation  of  the  property  which  he 
lias  ac(juired  under  the  pre-emption  act,  prior 
to  the  issuing  of  the  patent,  or  does  it  intend 
Hiniply  to  prevent  the  transfer  of  the  right  to 
pre-empt? 

The  first  view  best  accords  with  the  purpose 
and  policy  of  the  pre-emption  privilege.  Tlie* 
object  of  the  government  was,  in  fact,  to  induce 
settlements  upon  the  public  lands;  but  chietly 
to  confer  the  preferable  right  to  purchase,  on 
those  persons  usually  in  indigent  circum- 
stances, who  actually  settled  or  improved  them. 
It  was  not  to  aid  the  speculator  in  land>4. 
Marks  v.  Dickson,  20  How.  601,  15  L.  ed.  1002. 

This  point  has  never  been  directly  decided 
by  this  court.  It  was  not  ruled  in  Thredgill  v. 
Pintard,  12  How.  24,  or  Bush  v.  Marsluill,  6 
How.  284. 

This  question  has  frequently  been  before  the 
state  courtH,  and  they  have  with  great  uni- 
formity held  that  the  pre-emptor  has  no  trans- 
ferable interest  prior  to  the  issuing  of  the 
patent. 

Arbour  v.  Nettles,  12  La.  Ann.  217;  Poir- 
rier  v.  White,  2  La.  Ann.  974;  Penn  v.  Ott,  2 
La.  Ann.  23.3;  Stanbrough  v.  Wilson,  13  La. 
Ann.  494;  Stevens  v.  Hays,  I  Ind.  247;  Mc- 
Elyea  v.  Hayter,  2  Port.  148;  Cundiff  v.  OrmSp 
7  Port.  58  ;  Glenn  v.  Thistle,  23  Miss.  42  ; 
Wilkerson  v.  May  field,  27  Miss.  642;  McTyer 
V.  McDoicell,  36  Ala.  39;  Paulding  v.  Orimsley, 
10  Mo.  210. 

If  this  is  the  true  view  of  the  statute,  the 
deed  from  William  P.  Fraily  the  pre-emptor, 
to  the  Sulphur  Springs  Land  Co.,  was  null  and 
void,  and  neither  by  reason  of  the  g^ant  it 
purported  to  make  nor  the  covenant  it  con- 
tained, can  it  operate  as  an  estoppel;  and 
any  interest  subsequently  acquired  by  Fraily 
would  not  inure  to  the  benefit  of  the  grantee 
named  in  the  deed.  MoElyea  v.  Hayter,  2 
Port.  148. 

To  hpld  otherwise,  would  enable  parties 
easily  to  evade  the  statute  and  defeat  its  pol- 
icy and  purpose. 

Again;  the  deed  from  William  P.  Fraily  to 
the  Sulphur  Springs  Land  Co.  dated  September, 
1857,  was  not  sufficient  to  and  did  not  pass  any 
title  to  said  land.  The  Sulphur  Springs  Land 
Co.  was,  in  fact,  an  incorporated  company  un- 
der the  territorial  laws  of  Nebraska,  but  that 
fact  does  not  appear  in  the  proof.  But  it  waa 
incumbent  on  the  defendant  to  show  that  it 
was  incorporated  and  authorized  to  receive 
the  deed,  and  take  the  land  under  the  deed. 
If  it  was  a  corporation,  then  it  could  not  take 
the  fee  under  the  deed  without  local  legisla- 
tion authorizing  it. 

Beaty  v.  Knotcler,  4  Pet.  152;  Perrine  ▼. 
Canal  Co.  9  How.  172;  Nussell  v.  Topping,  5 
McLean,  194;  Brady  v.  Mayor,  etc.,  20  N.  Y. 
312;  yew  London  v.  Brainerd., 22  Conn.  652; 
Straus  v.  Ins,  Co,  6  Ohio  St.  59. 

If  it  was  not  a  corporation,  then  the  dood 
was  void  for  uncertainty  in  the  name  of  the 
grantee.  For  there  nni?*t  be  a  person  in  esse 
to  take  as  grantee,  in  order  to  make  the  deed 
good.     3  Washb.  Real  Prop.  239,  3d  ed. 
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MessTM.  Redick  <^  Bntfga  and  /.  M,  Car- 
Uale  for  defendant  in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  nn  action  of  ejectment,  to  try  the 
title  to  a  quarter  section  of  land  in  Nebraska. 
Both  parties  derai^n^  title  throu)?h  William 
Penn  Fraily,  the  plaintiff  below,  who  is  also 
the  plaintiff  in  this  court,  by  adeod  fromFraily 
to  himself,  on  the  12th  of  June,  1800;  the  de- 
fendant, by  dee<l  from  Fraily  to  the  Sulphur 
Sprinifs  Land  Company,  on  the  3d  day  of  Sep- 
tember. 1857.  It  was  admitted  at  the  trial,  t«. 
snve  the  trouble  of  provinfr  the  fact,  that  on  the 
3d  day  of  Scptemlier,  1857,  Fraily  entered  the 
promises  in  question  at  the  United  States  Lami 
Oflicc.  for  the  Omaha  land  district,  with  tht^ 
rejristcr  thereof,  under  and  by  virtue  of  an 
act  of  Conjrre<«s.  entitled  "An  .Act  to  Appro- 
priate the  Pn>ciHHl5  of  the  Sales  of  Public  T^nds. 
«nd  to  Grant  Pre-emption  Pi^hts,"  apuroveil 
September  4,  1841.  and  that  the  usual  letters 
pntent  of  the  l'nit(»d  States  were  issued  on  the 
first  day  of  May.  1800.  to  said  Fraily,  under  hi* 
said  entry.  On  this  state  of  the  case  the  court 
instructed  the  jury  that  the  title  passed  by  tho 
deed  to  the  Sulphur  Sprin^js  Land  Company,  as 
it  was  prior  in  point  of  time,  and  told  thorn  to 
find  a  verdict  for  the  defendant.  Tiie  plaintin 
in  error  contends  that  this  instruction  was  er- 
roneous, because,  in  the  first  place,  the  Sulphur 
Sprinjrs  Land  Company  was  not  a  conipetent 
jrrantee  o  receivo  the  title:  and  second,  if  it 
was  competent,  that  the  deed  to  it  was,  never- 
theless, void,  for  the  reason  that  it  was  math* 
lK»fore  the  patent  issued. 

In  relation  to  the  first  objection — it  is  suf- 
ficient to  say.  in  the  absence  of  any  proof 
whatever  on  'the  subject,  that  it  will  be  pre- 
sumed the  land  companv  was  capable,  in  law. 
to  take  a  convevance  oi  real  estate.     Beside*. 

_  • 

neither  Fraily.  who  made  the  deed,  nor  Myers, 
who  claims  under  him,  is  in  a  position  to  ques- 
tion the  capacity  of  the  company  to  take  the 
title  after  it  ha,s  paid  to  Fraily  full  value  for 
the  property.     Smith  v.  Sheelcy,  ante,  430. 

The  other  objection  is  of  a  more  serious  char- 
acter, and  dejiends  for  its  solution  upon  the 
construction  to  be  jriven  the  last  clause  of  the 
12th  section  of  the  act  of  Conjn'<*8s  of  Septem- 
ber 4,  1841.  5  Stat,  at  L.  453.  Tlie  act  it- 
self  is  one  of  a  series  of  pre-emption  laws  con- 
ferring^ upon  the  actual  settler  upon  a  quarter 
section  of  public  land  the  privile«;e  (enjoyed  by 
no  one  else)  of  purchasing  it,  on  complyinjr 
with  certain  prescril>ed  conditions.  It  had 
been  the  well-defined  policy  of  Conprress.  in 
pasHinjr  these  laws,  not  to  allow  their  benefit  to 
enure  to  the  profit  of  land  s|x»culators,  but  this 
wise  policy  was  oft  on  defeated.  Experience 
had  proved  that  desipninjr  persons,  U'lng  un- 
able to  purehaso  valuable  lands,  on  account  of 
their  withdrawal  from  s^ile,  would  procure  mid- 
dle men  to  occupy  them  temporarily,  with  indif- 
206*^1  ferent  improvements,  •under  an  affree- 
inent  to  convey  tliem  so  soon  as  the.v  were  en- 
tere<l  by  A'irtue  of  their  pre-emption  ri'^lits. 
When  this  was  done  and  the  speculation  ac- 
cH)uipIished.  th»  iauds  were  abandoned. 

This  was  felt  to  be  a  serious  ovil,  and  Con- 
!rrr**«.  in  tho  law  under  consideration,  under- 
to^ik  to  remedy  it  by  requiring  of  the  applicant 
for  a  pre-emption,  before  he  was  allowed  to  en- 
13  Wall. 


ter  the  land  on  which  he  had  settled,  to  swear 
tliat  he  had  not  contracted  it  away,  not  settleil 
upon  it  to  sell  it  on  speculation,  but,  in  good 
faith,  to  appropriate  it  to  his  own  use.  In  casi* 
of  false  swearing  the  prc-emptor  was  subject  to 
a  prosecution  for  perjury,  and  forfeited  the 
money  he  had  paid  for  the  land ;  and  any  grant 
or  conveyance  made  by  him,  before  the  entry, 
was  declared  null  and  void,  with  an  exception 
in  favor  of  bona  fide  purchasers  for  a  valuable 
consideration.  It  is  contended  by  the  plaintiff 
in  error  that  Congress  went  further  in  this  di- 
rection, and  imposed  also  a  restriction  upon  the 
power  of  aliiMiation  after  the  entrj-.  and  the 
last  clause  in  the  12th  section  of  the  act  is 
eitnd  to  su]>port  the  position. 

This  section,  after  prescribing  the  manner  in 
which  the  proof  of  settlement  and  Improvement 
^liall  be  made  before  the  land  is  entered,  has 
this  proviso:  "And  all  assignments  and  trans- 
fers of  the  right  hereby  secured  prior  to  the  is- 
suing of  the  patent  shall  lie  null  and  void." 

The  inquiry  is:  What  did  the  legislatun»  in- 
tend by  this  prohibition?  Did  it  mean  to  dis- 
qualify  the  i)rocmptor  who  had  ent«*red  the 
land  from  selling  it  at  all  until  he  had  obtained 
his  patent,  or  <!id  the  disability  extend  only  to 
the  assigiuni>nt  of  the  pre-emption  right?  Look- 
ing at  the  language  employe<l.  as  well  as  the 
policy  of  Congress  on  the  subject,  it  would 
seem  that  the  interdiction  was  intended  to  ap- 
ply to  the  right  secured  by  the  act.  and  did  not 
go  further.  This  was  the  right  to  pre-empt  a 
tjuarter  section  of  land  by  settling  upon  and 
improving  it,  at  the  minimum  price,  no  matter 
what  its  value  might  be  when  the  time  limited 
for  perfecting  the  pre-emption  expired.  Tliis 
right  was  valuable  and,  independently  of  the 
legislation  of  Congress,  assignable.  Thredmll  v. 
Pintard,  12  How.  24.  •Tlio  object  of  [•297 
Congress  was  attained  when  the  pre-emptor 
went,  with  clean  hands,  to  the  land  ofUce  and 
proved  up  hie  right,  and  paid  the  government 
for  his  land.  Restriction  upon  tl>e  power  of 
alienation  after  this  would  injure  the  pre-empt- 
or, and  could  sen'c  no  important  purpose  of  pub- 
lic policy.  It  is  well  known  that  patents  do  not 
issue  in  Hie  usual  course  of  business  in  the  Gen- 
eral Land  Office  until  several  years  after  the 
certificate  of  entry  is  given:  and  equally  well 
knoMii  that  nearly  all  the  valuable  lands  in  the 
new  states,  admitted  since  1841.  have  been  taken 
up  under  the  pre-emption  laws,  and  the  right  to 
sell  them  fre«*ly  exercised  after  the  claim  was 
proved  up.  the  land  paid  for,  and  the  certificate 
of  entry  received.  In  view  of  these  facts  we  can- 
not s'ippose.  in  the  absence  of  an  expi*ess  dec- 
laration to  that  efl'ect,  that  Congress  intended  to 
tie  up  these  lands  in  the  hands  of  the  original 
owners,  until  the  government  should  choose  to 
issue  the  patent. 

If  it  hacl  lieen  the  pur|>ose  of  Congress  to  at- 
tain the  obj*H!t  contendeil  for,  it  would  have 
di'chired  the  lands  tliemselves  imalionable  until 
tlie  patent  was  granted.  Instead  of  this,  the 
logislation  was  direeie<l  against  the  assignment 
or  transfer  of  the  right  secured  by  the  act, 
which  was  the  right  of  pre-emption,  leaving  the 
uro-<Mnptor  free  to  sell  his  lan<l  after  th«»  entry, 
if  at  that  time  he  was.  in  goo«l  faith,  the  own- 
er of  the  land  and  had  done  nothing  inconsist- 
ont  with  the  provisions  of  the  law  on  the  sub- 
ject. 

The  judgment  of  the  Circuit  Court  w  affirmed. 
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Supreme  Court  of  the  United  States. 


Dec.  Tebk, 


George  Alexander,  piff.  in  Err., 

V. 

M,  ROULET,  Wheeler  Martin,   J.  P.   Fuller, 

et  al, 

(Sec  S.  C.  13  Wall.  386-389.) 

Poxcer  of  prefect  to  grant  lands. 

A  prefect  of  a  district,  under  tlie  appointment  of 
the  military  governor  0/  California  and  an  election 
by  the  people  of  ttie  district,  had  no  power  to 
l?rant  a  part  of  the  common  Innds  of  the  pneblo. 
after  the  conquest  and  acquisition  of  the  country  by 
the  United  States. 

[No.    110.] 
Submitted  Dec.  J2,  IHll.    Decided  Feb.  12. 1872. 

IX  ERROR  to  the  Circuit  Court  of  the  United 
StrttcH  for  the  District  of  California. 

The  action  was  ejectment  broupht  in  the 
court  below  by  Alexander,  the  plaintiff  in  error, 
to  recover  a  parcel  of  land  in  the  city  of  San 
Francisco,  state  of  California.  The  complaint 
allcpes  title  in  fee,  and  the  answers  deny  gen- 
erally the  allegations  of  the  complaint  and  set 
up  the  statute  of  limitations.  After  partial 
trial  before  a  jury,  the  cause  was,  by  stipula- 
tion, finally  tried  by  the  court,  sitting  without  a 
jury. 

The  court  found  that  from  and  after  Auc.. 
1840.  to  and  inclusive  of  Jan.  12,  1850,  by 
virtue  of  an  appointment  from  the  tlien  nnlitary 
governor  of  the  then  territory  of  California 
and  an  election  by  the  people  of  the  district. 
Horace  Hawes  was  acting  as  the  prefect  of  the 
distri'^t,  embracing  the  then  pueblo,  now  city,  of 
tSan  Francisco,  and,  while  thus  acting,  upon 
petition  therefor,  he  granted,  on  Jan.  12,  1850, 
to  Edward  Carj)enter,  then  a  resident  of  the 
former  Mission  Dolores,  the  premises  in  con- 
troversy; that  the  title  of  Carpenter  thus  ac- 
quired on  and  before  Apr.  12,  1868,  became 
vested  in  the  plaintiff;  that  these  premises  are 
within  the  limits  of  the  aaid  pueldo,  now  city  of 
San  Francisco:  that  in  the  month  of  July,  1852, 
the  city  presented  a  claim  for  said  pueblo  lands 
to  the  board  of  land  commissioners,  organ- 
ized under  the  act  of  Congress  of  Mar.  3.  1851. 
entitled  "An  Act  to  Ascertain  and  Settle  Pri- 
vate Land  Claims  in  the  State  of  California," 
and  on  Dec.  24,  1854,  the  hoard  confirmed  the 
claim,  the  confirmation  including  the  premises 
in  controversy;  that  an  appeal  was  taken  from 
the  decree  of  confirmation  to  the  Ignited  States 
district  court,  from  which  court  the  case  was 
duly  transferred  to  the  circuit  court,  where  the 
claim  was  again  confirmed  May  18,  1865.  from 
which  last  decree  of  confirmation  an  appeal 
was  duly  taken  to  this  court,  and,  Feb.  4,  1867, 
the  mandate  of  this  court,  in  all  respects  con- 
firming the  decree  of  the  circuit  court,  was  filed 
in  tho  hist-named  court;  that  the  premises  in 
question  are  within  the  limits  and  part  of  the 
lands  described  in  the  so-called  "Van  Ness 
Ordinance,'*  which  was  ratified  by  the  legisla- 
ture of  the  state  of  California,  Mar.  21,  1858; 
that  on  Jam.  1.  18.")5,  the  defendants  were  In 
the  posi^ession  of  tliese  lands  and  that  their  pos- 
session was  open,  notorious,  and  adverse  to  all 
the  w<»rld.  and  that  tlie  defendants  were  vested 
with  all  title  thereto,  conferred  by  the  Van  Xess 
Ordinance  and  the  provisions  of  the  act  of 
Congress  of  July  1,  1804.  entitled  "An  Act  to 
Kxpoditi"  the  *N(»ttlement  of  Titles  to  Lands  in 
tho  State  of  California/' 
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As  conclusions  of  law,  the  court  found  that 
each  prefect  of  California,  while  the  same  was 
part  of  the  Mexican  territory,  was  authorized 
and  had  power  by  virtue  of*  article  77  of  the 
decree  of  >far.  20.  1837.  to  make  grants  of  the 
common  and  unappropriated  lands  of  the  pueb- 
los within  their  jurisdiction:  but  that  from. 
:ind  after  the  conquest  and  aciiuisition  of  the 
country  by  the  Cnited  States,  the  prefect  cea.<9ed 
to  have  such  power  and  authority,  and,  as  a 
consec|uence.  tliat  the  grant  of  'Prefect  Hawes 
was  void  :  that,  under  the  Mexican  laws  in  force 
in  California,  the  prefect  was  not  a  municipal* 
or  pueblo  oflfieer.  and  that  grantees  of  land 
granted  by  a  prefect  within  the  limits  of  the 
pueblo  did  not  derive  title  from  or  hold  under 
the  pueblo,  but  from  and  under  the  general  gov- 
ernuu'nt,  of  which  the  prefect  was  a  subordinate 
and  representative.,  and  that,  therefore,  the  con- 
firmation of  the  pueblo  claim  did  not  inure  to 
the  benefit  of  the  plaintiff:  that  persons  claim- 
ing title  un<ler  prefect  grants  made  subsequent- 
ly to  the  conquest  and  ae(pii'*ition  of  the  coun- 
trj*  by  the  United  States,  do  not  derive  title 
thereto  under  the  Spanish  or  Mexican  govern- 
ment, and  are  not  within  the  purview  of  the 
Treaty  of  (lUatlalupcHidalgu.  or  the  act  of  Con- 
gress to  a'*c<Ttain  and  settle  private  land  claims 
in  the  state  of  California :  that  tlie  plaintiiT  was 
barred  under  the  statute  of  limitations,  and 
was  not  entitleil  to  recover. 

Judgment  having  been  entered  for  the  de- 
fendants, the  plaintiff  sued  out  this  writ  of  er- 
ror. 

.Messrs.  WiUiam  Irriiie,  8.  Heifdenfelt, 
and  Patterson,  WalUiee  d  S'to'f  for  plaintiff  in 
error. 

.Mr.  Hall  McAllister  for  defendants  in- 
error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  has  l>een  repeatedly  decided  by  this  court 
that  a  recovery  cannot  be  had  in  an  action  of 
ejectment  in  the  Federal  courts  except  on  a 
legal  title,  and  the  inquiry  is  whether  the- 
plaintiflf  in  this  c»ise  is  clothed  with  such  a  title. 

This  title  rests  on  the  authority  of  Horace 
Hawes.  acting  as  prefect  of  the  district,  em- 
bracing the  then  pueblo  of  San  Francisco,  under 
the  appointment  of  the  military  governor  of 
California  and  an  election  by  the  people  of  the 
district,  to  grant  a  part  of  the  common  lands  of 
the  pueblo. 

It  is  not  necessary  for  the  purposes  of  this 
suit  to  decide  whether  prefects  of  California, 
while  the  same  was  a  part  of  the  Mexican  terri- 
tor}',  were  authorized  to  make  grants  of  the  com- 
mon or  unappropriated  lands  of  the  pueldos 
within  their  jurisdiction,  In^cause  in  this  case- 
the  grant  was  after  the  coni^uest  and  acquisi- 
tion of  the  count rv  bv  the  United  States,  and  if 
the  prefect  had  such  authority  before  that  event 
it  clearly  ceasetl  with  the  changed  relations  of 
the  people.  By  the  conquest  of  the  country, 
Mexican  rule  was  displaced  and  with  it  the 
authority  of  Mexican  officials  to  alienate  the 
public  domain,  and  as  a  necessary  consequence 
of  this  crmouest.  the  Constitution  of  the  T^nitei! 
State*,  which  "Ogives  to  Congress  the  dis-  [*388 
position  of  the  ]»ublic  lands,  was  extended  ov'er 
the  terrifor}'  of  California.  I'ntil  Congress  pro- 
I  vided  a  government  for  t]ie  oouutrv  it  was  in 
*  80  U.  8.. 
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«harg«  of  military  governors,  who,  with  the  aid 
of  subordinate  o^cer»,  exercised  municipal  au- 
thority ;  but  the  pijwer  to  grant  land  or  confirm 
tillen  was  never  vested  in  these  militarv  j^overn- 
ors  (Mumford  v.  Wardicell,  rt  Wall.  435,  18  L. 
ed,  700)  nor  in  any  person  appointed  by  them. 
It  is  contended,  however,  that  Hawes'  elec- 
tion by  the  people  of  the  pueblo  to  the  olUce  of 
prefect  on  the  retirement  of  the  Mexican  offi- 
cials, gave  him  all  the  power  a  Mexican  prefect 
would  have  had  if  the  country  had  not  l>een 
•conquered.  Is  thid  pi^sition  maintainable?  Pueb- 
los, or  towns,  by  the  laws  of  Mexico,  were  en- 
titled to  a  certain  «juantity  of  lands  adjoining 
them,  which  were  held  in  trust  for  the  benefit 
of  their  inhabitantn.  The  nature  and  extent  of 
thesf  pueblo  rights  have  b<H'n  the  subject  of  a 
great  deal  of  controversy  since  the  acquisition 
of  California,  and  came  before  this  court  for 
^consideration  in  the  case  of  Toirnsend  v.  Uree- 
Ifff.  .'»  W'hII.  iV-Ui,  1?}  L.  ed.  o4ft.  Mr.  Justice  Field, 
in  <l«'liverins^  the  opinion  of  the  court  in  that 
case,  says:  "It  may  be  difficult  to  state  with 
pr€»ci>.ion  the  exact  nature  of  the  right  or  title 
which  the  pueblos  held  in  these  lands.  It  was 
not  an  indefeasible  estate;  owner'*liip  of  the 
lands  in  the  pueblos  oould  not,  in  strictness,  be 
allirnicHl.  It  amounted  in  truth  Ui  little  more 
than  a  restricted  or  qualitieil  right  to  alienate 
portions  of  the  land  to  its  inhabitants  for  build- 
ing or  cultivation  and  to  use  the  remaimler  for 
commons,  for  pasture  lands,  or  as  a  -source  of 
revenue  or  for  other  public  purposes.  Thi"*  right 
of  dii^position  and  use  was  in  all  particulars 
snl»fe<-t  to  the  control  of  the  government  of 
the  country."  Manifestiv,  if  this  riy:ht  «)f  dis- 
pr»^ition  and  u«e  were  subject  to  Mexican  con- 
trol while  Mexican  rule  prevaileil.  it  was  equally 
subject  to  the  control  of  our  government  when 
tlii?'  rule  Mas  changed.  It  nuHt  be  conceded 
that  these  pueblus  had  an  etiuitable  riirht  to 
have  their  conunon  lands  confirmetl  to  them,  but 
they  did  not  hold  them  as  a  private  individual 
389*]  'does  his  estate,  and  it  netMhnl  legi«tlative 
action  to  ripen  thi*  equitable  right  into  a  legal 
title.  Congress  has  acted  upon  tlii**  subject  and 
confirmed  the  lands  of  the  puebh>  of  San  Fran- 
cisco, including  the  demanded  premises,  and  this 
con finna lion  omuM  not  inure  to  the  lienefii  of 
anyone  claiming  under  a  grant  by  an  American 
prefect,  unless  there  were  an  express  declaration 
to  that  cfTcct.  A»  there  is  no  pretense  that  the 
jrant  in  this  case  was  protiH»ted  by  legislation, 
it  follows  that  the  plaintiff  has 'no  title  of  any 
sort  to  rest  up«>n,  nnd  the  fudffinent  of  tht'  Cir- 
cuit Court  must  he  affirmed. 


151*]   LCCV  11.  CARRilLL,  Admrx.  of  Geo. 

W.  (,*arroll,  Dt^cea-^cHl,  .4/>/>/., 

r. 

rXlTKI)  STATES. 

(See  S.  «:.  13  Wall.  ITA-irm.) 

Ahandoned  nnd  rnpfttrrd  profMTtu  arf — ritjht 
to  proceeds — u'hi.n  out  to  the  RchrUion  de- 
feats. 

1.  T'nder  th.»  a!)nndon«^  and  capliirwl  pro|)erty 
act  of  Mar.  1"J.  lxtj:i.  the  rl»rht  to  r«»rover  dep^nd^ 
on  proof  of  «>wDersbip  of  tlie  abandoned  or  captured 

13  Wall. 


property,  of  right  to  the  proceeds  and  of  the  fact 
tfiat  tlie  owner  gave  no  aid  or  comfort  to  the  Re- 
liellloD. 

2.  The  ownership  thereby  required  to  be  proved 
is  that  which  existed  at  the  time  of  capture  or 
aliandooment.  and  the  rii^ht  to  the  proceeds  Is  that 
which  existed  nt  the  time  of  the  petition  filed  in 
th'<*  court  of  claims. 

3.  Where  u  pet-sou  claimed  the  ownership  of  the 
property  at  the  time  of  Its  capture,  as  administra- 
trix, and  gave  proof  that  she  gave  no  aid  or  com- 
fort to  the  Uel)elllon.  she  Is  entitled  to  recover  the 
proceeds  of  such  property  in  the  court  of  claims, 
although  her  Intestate  gave  aid  and  comfort  to  the 
Rebellion. 

[Xo.  289.] 
i^ubmitted  Jan,  12, 1872.    Decided  Feb.  19, 1872. 


APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

.1/r.  R.  M.  Corwine,  for  appellant: 

The  court  of  claims  held  that  the  claimant 
is  not  requinnl  to  establish  that  the  cotton  was 
not  at  any  time  the  property  of  a  disloyal  per- 
son. 

4  Ct.  of  Claims,  426;  also,  Bates's  Case,  same 
vol.  509. 

The  proof  of  loyalty  is  confined  to  the  claim- 
ant of  the  proceeds  of  the  property  when  taken 
by  the  government.  Its  then  status  is  the  sub- 
ject of  inquiry.  If  the  title  before  that  liad 
passed  out  of  the  disloyal  owner  into  a  loyal 
owner,  bona  fide,  the  property  is  free  from  any 
trouble  it  may  have  labored  under  before  then. 

To  make  the  property  answerable  for  the  po- 
litical offense  of  the  owner,  procewlings  to  con- 
demn it  under  the  Confiscation  Acts  must  be 
instituted  in  the  lifetime  of  the  owner,  and 
while  it  is  in  his  possession.  After  his  death, 
new  rights  intervene  and  the  property  is  free 
from  ^vhateve^  disability  it  might  have  labored 
under  while  in  his  possession.  U.  8.  v.  Ander- 
ffotu  9  Wall.  66,  19  L.  ed.  017. 

The  title  is  cast  on  the  administrator  and  re- 
lates to  the  moment  of  Carroll's  death. 

Joints  V.  Johns,  1  ^icCord,  132;  3  McCord. 
371:  LaKreiirr  v.  Wright,  23  Pick.  128:  Haifs 
v.  Jackson,  6  Mass.  149;  Jewett  v.  Stevens,  12 
Mass.  .{09:  1  Will.  Kxrs.  .V28. 

At  the  instant  of  the  testator's  death,  the 
interest  in  all  cha-ttels  vests  in  the  executor  or 
in  the  administrator,  as  the  case  may  be,  wheth- 
er he  ha.H  reduced  them  into  his  actual  posses- 
sion or  not;  and,  however  widely  dispersed  or 
remotely  situated,  they  are  regarded  in  law  as 
assets  in  his  hands. 

Toll.  Law  of  Exrs.  152;  Lawrence  v.  Wright, 
suftra. 

He  may  maintain  trover  for  them  against  all 
the  world. 

In  like  manner  he  is  deemed  to  be  in  posses- 
sion of  a  ship  at  sea. 

The  court  of  claims  has  said  that  the  evi- 
dence of  ownership  required  is  at  least  equal  to 
that  necessary  to  sustain  an  action  of  trespass 
or  trover.  Margaret  Iiond*s  Case,  2  Ct.  of 
Claims.  522. 

Tried  by  that  rule,  it  is  not  difficult  to  deter- 
mine that  the  title  to  this  property  was  vested 
in  the  administratrix  when  it  was  taken :  ami  if 
it  was  so.  then  the  political  status  of  George  W. 
Carroll  cannot  prevail,  but  that  of  the  adminis- 
tratrix must. 
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SrPREME  COUBT  OF  THE  UwiTBD  STATES. 


Dec.  TKBar. 


.Vr.  B.  H.  Bristow,  SoHcitor  Gen.,  for  ap- 
pellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

It  appears  from  the  finding  of  fact  by  the 
court  ot  claims,  that  (ii^orjjo  W.  Carroll,  re- 
siding in  Arkansas,  durin^ir  the  first  years  of  the 
late  Civil  War,  raised  and  was  owner  of  cer- 
tain cotton.  lie  died  in  September,  186,3.  Dur- 
ing his  life  he  hud  ^iven  aid  to  the  Rebellion. 

The  cotton,  upon  his  death,  came  into  the 
possession  of  the  claimant  as  administratrix, 
and  was  in  her  possession  at  the  time  it  was 
captureil  by  the  Cnited  States.  She  offered  evi- 
dence, to  establish  her  own  loyalty  and  that  she 
never  pave  aid  or  comfort  to  the  Rebellion, 
■which  scTms  to  have  l)een  rejected  by  the  court. 
152*]  The  estate  was  insolvent.  •The  cred- 
itors are  numerous,  and  there  is  no  proof  in 
respect  to  their  loyalty. 

The  court  of  claims  decided,  as  a  conclusion 
of  law  from  these  facts,  that  the  claimant's 
rijrhtr*  as  administratrix  depended  upon  proof 
of  the  loyalty  of  the  deceased,  and  it  l»ein«j 
shown  that  he  volunt^irily  jrave  aid  and  comfort 
to  the  Kebcllion,  (lismissed  the  petition. 

Wv  tliiuk  that  the  court  of  claims  erred  in  : 
the  «h>ei^iou  ^rivon  bv  it.  The  statute  of  March 
12.  isji.3  (12  Stat,  at  L.  820),  makes  the 
153^*  J  ^ri'rht  to  recover  depend  on  proof  of  own- 
er-hip of  the  abandoned  or  ciptured  property. or  I 
ripht  to  the  pnx'eods,  and  of  the  fact  that  the 
owner  pive  no  aid  or  comfort  to  the  neI»ellion. 
It  is  plain  to  us  that  the  ownership  to  be  proved 
was  that  whirh  existed  at  the  lime  of  cjipture 
or  abandonment,  and  that  the  rijrbt  to  the  pro- 
ceerls  was  that  which  existed  at  the  time  of  the 
petition  flleil  in  the  court  of  cbiims.  These  titles, 
in  their  nature,  capabh'  of  separation,  co-existed 
in  the  petitioner.  True,  her  ownership  was  not 
ab-ohite,  nor  was  her  ri^jht  to  the  proceeds  ab- 
solute. She  could  claim  only  in  a  re]»respnta- 
tive  capacity:  First,  in  ri'rht  of  the  intestate: 
and.  second,  as  trustee  for  creditors  and  dis 
tributeos.  At  the  time  of  the  death  of  the  in- 
testate the  cotton  was  in  his  possession,  unaf- 
fected by  any  proceeding;  in  confiscation.  After 
his  death,  and  upon  appointment  of  bis  widow 
as  administratrix,  the  title  vested  in  her  unfor- 
feited.  It  was  a  title  upon  which  she  could  main- 
tain trespass  or  trover.  Redf.  Wills,  114,  110:  1 
Wm.  Kx.  &  Adm.  50C;  McVaunhtrrs  r.  Khfrr. 
2  Brev.  313:  Lmcrmrr  v.  ^\npht,  23  Pick.  120. 
And  it  was  the  only  title  to  the  property  sub- 
sisting at  the  time  of  the  cjipture  and  sale  and 
payment  of  the  proceeds  into  the  Treasury.  The 
statute  does  not  make  it  the  duty  of  the  court 
io  inquire  whether  the  intestate  who  had  been 
the  owner  pave  aid  ami  comfort  to  the  Rebellion, 
but  whether  such  aiil  or  comfort  was  {jiven  bv 
the  actual  owner  at  the  time  of  capture.  This 
owner,  within  the  sense  of  the  statute,  was  the 
administratrix.  It  would  be  much  more  reason- 
abb"  to  institute  such  intpiiries  in  respect  to  the 
enditors  and  distributee's  than  in  respect  to  the 
ini estate.  Rut  such  an  investigation  miplit  be 
endless,  and  could  not.  we  think,  have  been 
contemplated   by  the  legislature. 

R>  fhiuK\  fhrrrfore,  that  the  Court  of  Claini» 
ri  rcft  in  iinf  fnfimtlinfj  the  proof  offered  hy  the 
prtitioiirr,  and  for  this  cause  the  deeree  must  be 

y,  rr'-ftd,  I 
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CHARLES  REICHE  et  ah,  Plffs,  in  Err,, 

r. 
HENRY     A.     SMYTHE,     Collector     of    New 

York,  etc. 

(Sec  S.  C.  13  Wall.  162-165.) 

('onstruetion  of  statutes — aets  in  pari  matei^» 

— duty  aet. 

1.  The  mcanlnc  of  general  words  In  a  statnte 
must  be  restricted,  whenever  It  Is  found  necewarj 
to  <lo  so.  In  order  to  vnrry  out  the  lesislatlve  in- 
tern lun. 

2.  Where  two  acts  of  Concres»  are  in  pari  ma- 
tnia.  it  will  be  presuDied  that.  If  the  same  word 
lie  used  In  both  and  a  special  meaning  given  it  in 
the  tlrsl  act.  It  was  Intended  that  It  should  receive 
the  same  Interpretation  in  the  latter  act. 

3.  The  duty  act  oX  18t)0  doefc  not  Impose  duty  oo 
birds  and  fowls. 

[Xo.  110.] 

Arpucd  Feb.  13,  1872,      Dreidcd  Feb.  26,  1S12. 

IX  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Xew 
York. 

The  case  is  stated  i»y  the  court. 

Mr.  Frederick  Cliase,  for  )daintiff  in  er- 
ror, cited  Uoonerrlt  v.  ]/a.rirfll.  3  Blatchf.  301; 
Bac.  Abr.  I.  2;  De  Fotfnt  v.  Laicrenve,  13  How. 
274:  Ftliott  v.  j<irartirout,  HI  IVl.  137. 

Mfttsrs.  B.  H.  Bristow,  Sofieifor  Gen:,  and 
C.  H.  Hill,  Asst.  Atty.  (icn.,  f(»r  ttefendant  in 
error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

In  SentemlKJr,  \SM\.  the  plainrifTs  in  error 
imported  at  the  port  of  Xew  York  wrt^iin  bit* 
of  live  birds,  on  which  the  collector  exacted  a 
duty  of  twenty  p<*r  centum  ad  valorem,  which 
was  paid  uiuler  protest.  This  «iuit  is  broujjbt 
to  recover  back  the  moni  y  an<l  the  only  in<|uiry 
is  whether  the  living  bird*,  at  the  date  of  this 
importation,  were  dutiable. 

It  is  claimed  that  tlu-y  wire,  luuler  tlie  uct 
of  May  16,  180G,  entitled  "An  Act  ImiioMiig 
a  Duty  on  Live  AnimaN"  (14  Stat,  at  L.  4.S), 
whicli  was  in  force  at  the  p^'riod  ref«Tre«l  to. 
and  which  provides  as  follow*:  "That  on  and 
after  the  ]»assit;re  of  this  avt.  there  shall  l»e 
levird.  colh'cted,  and  ]vaU\  on  all  liors«'s.  mult>s. 
cattle,  slioi'p.  Iu»;r'«.  an«l  other  live  animals  im- 
ported frcnn  forei;»n  couuii  ies.  a  duty  of  twenty 
per  centum  ad  valorem:  ProvidiMl.  that  any 
>ueh  animals  now  bonai  tide  owmul  bv  rcsid«Mit 
riti/.cns  of  the  state,  and  now  in  any  of  the 
provinces  of  British  America,  may  be  import *hI 
into  the  Cnited  State.*  free  of  dutv,  until  tlio 
expiration  of  ton  days  next  after  the  pas.s,igi»  of 
this  aet." 

This  act.,  in  its  terms,  is  coniprelien'^ivc* 
euoujih  to  include  birds  and  all  otiier  livinji 
things  endowed  with  sensation  and  the  po\v«'r 
of  voluntary  motion,  and  if  there  bad  not  In-en 
previous  legislation  on  the  subject,  there  mi^lit 
Ik*  some  justification  for  the  position  that  Con- 
gress did  not  intend  to  narrow  the  meaning  ot 
the  language  employed.  If  it  be  true  that  it  is 
the  duty  of  the  court  to  ascertain  the  meaning 
of  the  legislattn*e  from  the  words  used  in  the 
statute  and  the  subject-matter  to  which  it  re- 
lates, there  is  an  equal  duty  to  restrict  the 
meaning  of  general  words.,  whenever  it  is  foun<l 

NoTK. — Construction  of  Hnttiifti — see  notes,  22 
L.  ed.  U.  S.  7;J6;  23  L.  ed.  1".  S.  IIP;  11  C.  C.  A. 
71. 
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necesnarj  to  do  so,  in  order  to  carry  out  the 
legislative  intention. 

Breioer  v.  Blougher,  14  Pet.  178.  And  it  is 
fair  to  presume,  in  case  a  special  meaning  was 
attached  to  certain  words  in  a  prior  tariff  act, 
that  Congress  intended  they  should  have  the 
Bame  signification  when  used  in  a  subnequent 
act  in  relation  to  the  same  subject-matter. 

The  23d  section  of  the  act  of  Mar.  2,  1861, 
ch.  68,  12  Stat,  at  L.  103,  provides  that  "the 
importation  of  the  articles  hereinnftor  men- 
tioned and  embraced  in  this  section  shall  be  ex- 
empt from  duty.  .  .  .  Animals  living  of  all 
kinds.  .  .  .  Birds,  singing  and  other,  and 
land  and  water  fowls.    .     .     ." 

This  act  was  in  force  when  the  act  of  1860 
—the  act  in  controversy — was  passed,  and  it 
will  be  seen  that  birds  and  fowls  arc  not  em- 
braced in  the  term  "animals,"  and  that  they 
are  free  from  duty,  not  because  they  belong  to 
tlie  class  of  "living  animals  of  all  kinds."  but 
165"*]  for  the  •reason  that  they  are  especially 
designated.  It  is  quite  manifest  that  Congress, 
adopting  the  popular  signification  of  the  word 
•*auiimals,"  applied  it  to  quadrupeds,  and  plnced 
birds  antl  fowls  in  a  dilTerent  classiiicatiou. 
Congress  having,  therefore,  defined  the  word  in 
one  act.  so  as  to  limit  its  application,  how  can 
it  be  contended  that  the  definition  shall  be  en- 
larged in  the  m?xt  act  on  the  same  subject,  when 
there  is  no  language  used  indicating  an  inten- 
tion to  produce  such  a  results  Botli  acts  are 
ifi  pari  materia^  and  it  will  be  presumed  that  if 
the  same  word  be  used  in  both,  and  a  special 
niojining  were  given  it  in  tne  first  act,  that  it 
was  intendecl  it  should  receive  the  same  inter- 
prvtntion  in  the  latter  act.  in  the  absence  of 
nnvthing  to  show  a  contrary  intention.  Dwar. 
8t*  701-766. 

If  it  be  used  in  a  different  sense  in  the  act  of 
1800,  its  moaning  instead  of  being  extended  is 
narrowed,  for  all  animals  not  ejusdeni  generis 
"with  horses,  mules,  cattle,  sheep,  and  hogs," 
are  excluded  from  the  operation  of  the  revenue 
laws.  By  the  act  of  1861,  living  animals  of  all 
kinds,  whether  domesticate<l  or  not.  could  be 
imported  without  paying  a  duty.  The  law  of 
ISOO  steps  in  and  imposes  a  duty  on  domestic 
quadrupeds,  leaving  the  act  of  18(»1  applicable 
to  all  other  quadrujieds,  and  to  birds  and  fowls. 

The  case  of  Homer  v.  Collector,  1  Wall.  480. 
17  L.  ed.  088,  is  in  principle  not  unlike  this. 
The  object  of  that  suit  was  to  ascertain  whether, 
under  the  tariff  act  of  1857.  alniQuds  were 
placed  in  the  category  of  dried  fruits,  on  which 
n  small  duty  was  imposed.  It  was  contended 
a%the  article  was  popularly  classed  among  the 
dried  fruits  of  the  table,  with  raisins,  dates, 
etc.,  and  as  it  was  not  named  specifically  in 
the  changes  in  the  act  of  1857,  that  it  prop- 
erly belonged  to  the  schedule  providing  for  dried 
fruits.  But  the  court  held  that  as  a  dutv  had 
l>een  impost»d  on  almonds,  eo  nominr,  in  previ* 
ous  tariff  acts,  the  article  was  not.  for  revenue 
purposes,  within  the  general  term  of  dried  fniit, 
although  in  popular  language  and  connnercial 
usage  such  was  its  signification. 

The  judgment  is  reversed,  and  a  venire  de 
fioro  airarded, 
13  Wall. 


FBAXKIJN  PHITJP  et  aX^ 
Plffs.  in  Err,, 

V. 

JOSEPH  NOCK. 

(See  8.  C.  18  Wall.  18G-187.) 
Appeals  and  icrits  of  eiTor  in  patent  eases. 

The  act  of  July  20.  1870.  does  not  chanjre  the 
patent  law  of  Feb.  1861,  which  gives  to  parties  In 
patent  suits  a  wilt  of  error  or  appeal  to  the  So- 
preme  (*ourt  of  the  TnUed  States,  without  regard- 
to  the  sum  la  controversy. 

[No.  526.] 
kiuhmitted  Feb.  9, 187.3.    Decided  Feb,  19, 1872. 

IN  ERROR  to  the  Stipremc  Court  of  the  Dis- 
trict of  Columhia. 

This  wjis  an  acti<m  in  the  court  below  by 
Nock,  as  an  original  inventor  of  a  hinge  for 
inkstands,  for  the  infringement  of  his  patent. 
The  plaintiff  laid  his  <lamages  at  $r),0()0.  The 
defendants  pleaded  the  general  issue.  The 
plaintiff  obtaineil  a  verdict  and  judgment  for 
$500,  and  the  defenda'nts  sued  out  this  writ  of 
error. 

A  motion  is  now  made  to  dismiss  for  want  of 
jurisdiction. 

Mr,  (Jeo,  U'.  Paschal^  for  defendant  in  error, 
in  support  of  the  motion: 

It  is  insisted  for  the  plaintiffs  in  error  that 
appellate  jurisdiction  is  given  under  the  net  of 
Feb.  18,  1861,  12  Stat,  at  L.  KJO.  because  it  is 
a  controversy  in  law,  arising  under  a  law  of  the 
United  States,  granting  and  conlirniing  to  an 
inventor  the  exclusive  right  to  his  invention,  etc. 

We  submit  that  a  suit  against  a  naked  in- 
fringer of  a  patent  is  not  within  the  letter  and 
certainly  not  within  the  spirit  of  that  act.  That 
:ict  may  well  apply  to  the  interference  cases 
arising  between  rival  patentees,  or  to  contro- 
versies lietwecn  such  patentees,  or  those  claim- 
ing under  them,  without  allowing  a  nuked  ires- 
passer  the  benefit  of  appeal,  simply  because  he 
disputes  the  validity  of  the  patent.  The  as- 
sumption really  is  that  the  validity  of  every 
patent  niay  be  attacked  bj'  any  trespasser,  in  a 
collateral  way,  which  is  wholly  inadmissible. 
The  grounds  of  defense  which  may  be  urged, 
as  decided  by  this  court,  are  embodied  in  | 
51  of  the  act  of  1866. 

See  Jfiibbcr  Co.  v.  (!oodi/car,  0  Wall.  797, 
10  L.  ed.  569;  Eureka  Co.  v.  liailri/  Co.  ante, 
209. 

A  careful  reading  of  the  Ciises  under  §  17 
of  the  act  of  1836  leads  to  the  conclusion 
that  such  appeals  only  lie  in  cases  which  prop- 
erly involve  the  construction  of  the  patent  laws; 
where  no  amomit  can  be  said  to  be  involved, 
but  only  the  rights  of  inventors  to  the  benefit  of 
their  discoveries,  as  against  the  government  or 
other  inventors. 

ffogg  V.  Emerson,  6  How.  478;  A  Hen  v.  Blunt, 
2  W'ood.  k  M.  155;  Wilson  v.  Sand  ford,  10 
How.  101. 

It  is  insisted,  however,  that  all  doubt  upon 

NOTK. — JuriAiliction  of  U.  H.  Svprcme  Court  de- 
pendinf/  on  amount;  intrrrnt  cannot  he  atltird  to 
ijivr  ju  rind  id  ton;  hoir  value  of  thinu  donunded 
mvj/  he  ahoirn;  what  voHru  rcrieirahlf  xcithoui  re- 
ffofd  to  *»oM  in  conlrurviMft — gee  note  to  Gordon  ▼. 
Ogden.  7  L.  ed.  U.  S.  592. 
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the  subject  !«  romovwl  bv  $  56  of  the  patent 
law  of  July,  1870,  10  Stat"!  at  L.  20". 

Tbis  act  wau  not  in  force  wben  the  jutlg- 
incnt  was  rendered,  and  tlie  writ  of  error  sued 
out. 

The  argument  is  that  the  words  ''touching 
patent  rights"  are  sufficiently  comprehensive 
to  embrace  every  posnible  controversy  in  which 
patentees  nmj'  be  engaged  about  their  patents. 
But,  taken  in  connection  with  the  preceding 
■sections,  it  is  clear  that  the  appeal  has  reference 
only  to  such  jurisdiction  as  is  given  by  that  act 
itself. 

It  will  be  seen  by  reference  to  the  bills  of 
exci'ption  t!n»t  the  defense  was  in  no  innnner 
brought  within  the  purview  of  |  01  of  the 
act,  and  lH*nc>-  the  appeal  is  not  within  the  pur- 
view of  §  .>•►. 

No  defense  was  admissililc  touclting  patent 
•rights,  or  the  validity  of  the  patent,  under  the 
pleadings,  as  is  settled  in  tSilnby  v.  FootCy  14 
How.  2 IS;  Uubhcr  Co.  v.  Goo'difvar,  9  Wall. 
797,  19  L.  ed.  .lOl);  Seifnioitr  v.  Osborne,  mttc, 
33;  AguiruiH  Co.  v.  Jordtin^  7  Wall.  r>90.  19 
L.  ed.  179;  Ticac  v.  llunlinydou,  23  lluw.  10, 
16  L.  e«l.  4S2. 

Mr.  R.  D.  Mussey  in  opposition  to  motion. 

Mr.  <'hief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Tho  patent  law  of  February.  l«ni  (12  Stat,  at 
L.  130).  gives  to  parties  to  suits  arising  under 
any  law  of  tlie  United  fStatch  giving  to  invent- 
ors the  ex<'lusive  right  to  their  inventions  oi 
diseoverit's.  a  writ  of  error  or  np])enl  to  the  Su- 
pr»*iue  Court  of  the  I'niteil  States  without  re- 
gard to  the  s'lni  in  controversv.  The  net  of 
1870  (10  Stat,  at  L.  2<)7l  «I<m-s  not  alter  the 
right  of  appeal  or  to  a  writ  of  error  in  this  re- 
spret.  ^ 

The  viotioti  to  tlifimiss  the  irrit  o/  error  in  i 
this  cuttc  mnatf  therefore,  be  denied. 


264*]     THK     WTLMTX(iT()X    &     WEl.DC^N 
U.\1L1H>AD  COMPANY,  Plff.  in  Err., 

V. 

JOIIX  A.   KYAD,  Sheriff,  etc. 

(Sec  S.  C.  13  Wall.  204-208. > 

Confrart  in  a  ehurtcr,  when  violated  by  a  tax. 

Wlit're  a  state  law  rhnrlerlng  a  company  pro- 
Tld«*il  thnt  tlj»»  |>ro|i«'rty  of  tlip  r«>mimny  slinlf  b»» 
<>xernpt  from  rnxation.  tliat  eonstltutt'd  n  contract 
betwe«>n  the  stale  and  the  compunv,  which  was  vio- 
lated liy  laxinj;  the  frauchist;  and  rulliug  stuck  of 
the  cumpauy. 

[No.  99.1 

Artjued  Feb.  7,  J  SI  2.      Deciucd  Feb.  3(?,  1.^72. 

IN  KHROPi  to  the  Supreme  Court  of  the  State 
of  Xorth  Carolina. 

This  case  was  commenced  in  the  superior 
court  of  Halifax  Co.,  by  a  writ  and  complaint 
in  the  nature  of  :in  action  of  replevin,  to  obtain 
possession  of  an  engine  and  tender  seized  by 
il«'id,  the  defendant  below,  as  sheriff  of  Hali- 
fax Co.,  and  about  to  be  sold  for  payment  ot 
taxes  asHcssiHl  upon  the  franchise  and  rolling 
stock  of  the  company. 

There  is  in  the  record  an  application  by  the 

NoTK.- -I  »«/«•#/    rh/httt   fliftiHit;    hoir    nffvrt,ft    hit 
ihe  Miiltst'i/Hrnt  rrimil  or  vnnliflrntion  of  Mftitutr — 
sc.«  noif  to  I'Motchcr  v.  IVcIc,  a  L.  ed.  U.  S.  102. 
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plaintiff  to  the  board  of  commissioners  of  the 
county  of  Halifax  for  the  correction  of  the  tax 
list  so  as  to  exempt  the  property  of  the  com- 

fmny  from  taxation,  which  was  refused,  with 
eave  to  the  plaintiff  to  appeal. 

The  declaration  states  that  the  Wilmington 
&  AVeldon  Company  was  chartered  by  an  act  of 
the  legislature  of  North  Carolina,  passed  lu 
1833,  and  sets  up  this  act  as  a  contract  between 
the  state  and  company,  ])rotected  by  the  Consti- 
tution of  the  United  States. 

The  declaration  shows  that  the  franchise  and 
rolling  stock  of  the  company  were  assessed  for 
taxation  by  the  state  and  the  county  of  Halifax, 
in  two  parts — one,  the  apportioned  share  for  the 
county  of  Halifax,  assessed  in  each  case  upon 
the  entire  franchise  and  rolling  stock  jointly 
of  the  plaintiffs;  and  the  other,  a  tax  asscsseil 
upon  certain  lots  of  land  in  Halifax  Co.,  appur- 
tenant to,  and  forming  part  of,  the  property  of 
the  company,  and  necessary  to  its  business. 

It  further  alleges  the  demand  by  the  sheriff 
for  payment  of  said  taxes,  the  refusal  of  the 
companies  to  pay,  and  the  seizure  of  the  en- 
gines for  the  purpose  of  being  sold,  etc. 

I'pon  this  complaint  and  a  motion  of  tbe 
plaintiff,  and  the  iiling  of  a  bond  for  $5,000,  the 
d(>feu(lant  was  enjoined  from  selling  the  prop- 
ertv,  and  ordered  to  deliver  it  up  to  the  plaiu- 

titr's. 

The  cause  then  came  on  to  be  heard  upon  a 
motion  of  the  defendant  to  vacate  the  injunc- 
tion order,  which  motion  being  refused,  an  ap- 
peal was  prayed  and  allowed  to  the  supreme 
court  oif  North  Carolina. 

At  January  term,  1870,  the  cause  was  lienrd. 
The  supreme  court  pronounctnl  an  opinion  that 
the  tax  was  valid,  reversed  the  order  of  tbe 
superior  court  antl  remanded  the  cause,  with 
directions  for  further  proceeding  in  accord- 
ance with  the  opinion,  which  was  also  ordered 
to  l>e  certified  to  the  said  court. 

The  plaintiffs  brought  the  case  to  this  courfr 
by  writ  of  error. 

'  }Je8srs,    Carlisle    St    MePherson   and    B, 
F.  Moore,  for  plaintiff  in  error: 

The  taxes  im|»o.sed  are  upon  the  franchise 
and  rolling  sto<»k  of  the  company,  and  upon 
lots  of  land  appurtenant  to  and  forming  part 
of  the  property  of  the  company,  and  necessary 
to  be  used  in  the  successful  operation  of  its 
business. 

Tlie  rolling  stock,  under  the  enumeration  of 
engines,  cars,  and  vehicles,  is  specifically  ex- 
empted. The  land  was  the  pi-operty  of  the 
company,  held  under  the  authority  given  in 
the  1st  section  of  the  act,  to  hold  laml  neces- 
sary for  its  operations,  and  averred  in  the  dec- 
laration to  be  necessary  for  that  purpose.  Laws 
of  1852.  p.  527. 

The  franchise  is  embraced  by  the  descrip- 
tion of  "propertv."  It  is  defined  bv  Ch.  J. 
Redfield.  in  Thorp  v.  R.  Co.  27  Vt.  140,  to  lie 
"the  privilege  of  operating  the  road  and  taking 
fare  and  freight." 

The  francliise  is  a  vested  property  springinjr 
from  the  charter. 

I  Am.  L.  Reg.  471:  Gordon  v.  Appeal  Tax 
Court,  3  How.  133  at  150. 

If  a  franchise  be  taken  to  construct  a  rail- 
road, it  nuist  be  paid  for  as  propertv.  Rc»«lf. 
Railw.  120,  §  70;  Aug.  &  Ames.  Corp.*§  4,  737. 

If  the  charters  be  contracts  between  tbe  ^tat** 

80  IT.  8. 
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4ind  the  corporations,  they  cannot  be  impaired 
ky  the  legislature. 

Tlie  charteiH  of  the  railroad  companies  are 
•compacts  or  contracts  by  statute  between  the 
state  and  stockholders,  and  cannot  be  changed 
without  the  consent  of  each  party;  and  such 
Tights  as  are  legally  vested  in  the  companies, 
cannot  he  control  let!  or  destroyed  by  any  sub- 
sequent statute,  unless  a  power  for  that  pur- 
pOJ«  be  resen'ed  iij  the  act?*  or  incorporation. 

Wales  V.  Sitct8on,  2  Mass.  14.3:  Kn field  Toll 
Br,  Co,  V.  Conn.  Riv.  Co.  7  Conn.  28;  Fletcher 
.'.  Peck,  0  Crunch,  87;  Blc.  v.  Knoop.  10  How. 
♦180;  Patclet  v.  Clark,  9  Cranch.  292;  Terrett  v. 
Taiflor,  9  Cranch,  43;  Dart.  Coll.  v.  Woodirard, 
4  Wheat.  518. 

This  has  ever  been  the  rule  of  construction 
for  such  charters  in  North  Carolina. 

Stills  V.  Williamfi,  U  Ired.  5.58;  Bk.  of  the 
State  V.  Bk.  of  Cape  Fear,  13  Ired.  75;  Atfj/. 
(ten.  V.  Bk.  4  Jones,  Eq.  287. 

Where  there  is  no  stipulation  by  the  sover- 
eign against  taxation,  taxation  may  be  laid. 

Bk.  V.  Billings,  4  Pet.  614;  State  v.  Pettcatj, 
-2  .Tones,  En.  390. 

Where  there  is  such  a  stipulation  it  is  en- 
*title<l  to  a  sensible  construction,  so  as  to  t^ect 
its  olnious  purpose,  and  shall  l>e  regarded  as  a 
•contract  if  so  intended. 

Bk.  V.  Knoop,  supra:  Ohio  Jns.  rf  T.  Co.  v. 
Debolt,  10  How.  410,  Taney's  Op.  p.  427:  Bk. 
-y,  Fdicards,  5  Ired.  510;  see  Op.  Gordon  v. 
Appeal  Tax  Court.  3  How.  148:  Home  of  the 
J^riendless  v.  Rouse,  8  Wall.  430,  19  L.  ed.  495. 

Messrs.  Will  H.  Battle  and  Kemp  P.  Bat- 
4le  for  defendant  in  error: 

It  is  admitted  that  a  charter  of  incorporation 
panted  by  a  state  creates  a  contract  between 
the  state  and  its  corporators,  which  tlie  state 
-cannot  violate.  It  becomes,  then,  a  matter  of 
importance  to  ascertain  the  nature  of  such  a 
contract  and  the  number  and  extent  of  the 
rights  which  are  conferred  upon  the  corpora- 
lion.  There  are  numerous  cases  on  this  sub- 
ject, but  it  is  unnecessary  to  refer  to  more  than 
one.  as  in  that  one  such  rights  are  clearly 
stated  and  defined.  In  the  Binghamton  Bridge 
Case.  3  Wall.  75,  18  L.  wl.  143.  it  is  said  by  the 
•court:  "That  all  rights  which  are  asserted 
against  the  state  must  be  clearly  defined,  and 
■not  raised  by  inference  or  presumption;  and  if 
the  charter  is  silent  about  a  power,  it  does  not 
•exist.  If.  on  a  fair  reading  of  the  instrument, 
renj»onabie  doubts  arise  as  to  the  proper  in- 
terpretation to  be  given  it,  those  doubts  are  to 
be  solveil  in  favor  of  the  state;  and  where  it  is 
susceptible  of  two  meanings,  the  one  restricting* 
and  the  other  extending  the  powers  of  the  cor- 
poration, that  construction  is  to  be  adopteil 
which  works  the  least  harm  to  the  state."  Sec 
McRee  v.  R.  Co.  2  Jones,  180. 

When  a  corporation  claims  exemption  from 
taxation,  it  must  show  that  the  power  to  tax 
has  been  given  up  by  the  state,  in  the  plainest 
and  most  explicit  language.  The  reason  is 
that  the  taxing  power  is  one  of  the  highest  and 
most  important  attributes  of  sovereignty.  It 
IS  essential  to  the  establishment  and  continued 
existence  of  the  government.  No  government 
^^R,  then,  devest  itself  altogether  of  such  a 
power;  it  cannot  commit  political  suicide;  but 
it  is  conceded  that  it  may,  by  a  contract  for  an 
13  Wall.  U.  S.,  Book  20. 


adequate  consideration,  bind  itself  for  a  longer 
or  a  shorter  period,  not  to  exercise  its  taxing 
power  at  all,  or  not  beyond  a  certain  extend 
upon  certain  persons  or  things.  This  is,  how- 
ever, often  a  dangerous  restriction  upon  its 
power,  because  the  necessities  of  the  govern- 
ment cannot  always  be  foreseen.  In  the 
changes  and  chances  of  time  and  things,  those 
who  have  charge  of  the  administration  may 
have  need  of  all  the  possible  resources  of  the 
country  to  save  it  from  great  disaster,  if  not 
from  ruin.  These  considerations  force  upon 
the  mind  the  propriety,  nay,  the  absolute  ne- 
cessity, of  the  rule  that  every  grant  from  the 
legislature,  by  which  the  integrity  of  the  power 
to  raise  revenue  is  impaired,  must  be  construed 
strictly  in  favor  of  the  public  and  against  the 
grantee. 

iitate  V.  Pettcay,  2  Jones,  Eq.  390;  Bk.  v. 
Commonirealth,  19  Pa.  144:  Middleton  v.  Lam' 
hert,  1  Ad.  &  E.  401 ;  Cooley,  Const.  Lim.  280, 
et  seq. ;  Christ  Ch.  v.  Co.  of  Phila.  24  How.  .300, 
10  L.  ed.  002. 

The  franchise  is  something  entirely  distinct 
from  the  property  of  the  corporation,  and  the 
distinction  is  clearly  recognized  by  law.  fitate 
V.  Rites,  5  Ired.  297:  Hev.  Code  of  1850,  ch.  20, 
fid  5-10:  State  v.  Peticaif,  supia;  Atty.  Cen.  v. 
Bk.  4  Jones,  Eq.  287. 

In  this  case  the  tax  is  upon  the  franchise. 
The  exemption  extends  only  to  the  property. 
U'aving  the  franchise  or  body  politic  itself  lia- 
ble to  be  taxed,  just  as  an  individual  might 
have  his  property  exempt,  while  the  state 
might,  where  there  was  no  constitutional  re- 
striction, tax  his  poll  ad  libitum.  See  Bk.  ▼. 
State.  9  Yerg.  490. 

Xothing  less  than  the  exemption  of  the  fran- 
chise and  all  the  property,  real  and  personal, 
of  the  corporation,  from  taxation,  can  or  ought 
to  relieve  it  from  the  burden  of  contributing 
its  just  proportion  towards  the  support  of  the 
government. 

See  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430,  19  L.  ed.  495;  Washington  University  ▼. 
Rouse,  8  Wall.  439,  19  L.  ed.  498. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  North  Carolina,  and  brings  up 
the  question  whether  the  recent  legislation  of 
the  state  concerning  the  collection  of  taxes  is. 
as  it  affects  the  plaintiff  in  error,  in  violation 
of  that  provision  of  the  Constitution  of  the 
United  States  which  declares  that  no  state 
shall  pass  any  law  impairing  the  obligation  of 
contracts.  As  early  as  1833,  the  general  as- 
sembly of  North  Carolina  incorporated  the  Wil- 
mington &.  Weldon  Railroad  Company,  for  the 
puriMJse  of  constructing  a  railroad  in  the  state, 
and  inserted  a  provision  in  the  charter,  "that 
the  property  of  said  company  and  the  shares 
therein  shall  be  exempted  from  any  publio 
charge  or  tax  whatsoever." 

It  has  been  so  often  decided  by  this  court 
that  a  charter  of  incorporation  granted  by  a 
state  creates  a  contract  between  the  state  and 
the  corporators,  which  the  state  cannot  violate, 
that  it  would  be  a  work  of  supererogation  to 
repeat  the  reasons  on  which  the  argument  is 
founded.  It  is  true  that  when  a  corporation 
claims- an  exemption  from  taxation,  it  must 
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show  that  the  power  to  tax  has  been  clearly  re- 
linquished by  the  state,  and  if  tliere  be  a  rea- 
sonable doubt  (Ibout  this  having  been  done. 
267*]  that  doubt  must  be  solved  in  *favor  of 
the  state.  The  Binghamion  Bridge  Case,  3  Wall. 
75,  18  L.  ed.  143.  If,  however,  the  contract  ^Js 
plain  and  unambiguous,  and  the  meaning  of  the 
parties  to  it  can  l^  clearly  ascertained,  it  is  the 
duty  of  the  court  to  give  effect  to.  it,  the  same 
as  if  it  were  a  contract  between  private  per- 
sons, without  regard  to  its  supposed  injurious 
effects  upon  the  public  interests. 

It  may  be  conceded  that  it  were  better  for 
the  interest  of  the  state,  that  the  taxing  power, 
which  is  one  of  the  highest  and  most  impor- 
tant attributes  of  sovereignty,  should  on  no  oc- 
casion be  surrendered.  In  the  nature  of  things 
the  necessities  of  the  government  cannot  always 
be  foreseen,  and  in  the  changes  of  time,  the 
ability  to  raise  revenue  from  every  species  of 
property  may  be  ot  vital  importance  to  i\\e 
state,  but  the  courts  of  the  country  are  not  the 
proper  tribunals  to  apply  the  corrective  to  im- 
provident legislation  of  this  character.  If  there 
be  no  constitutional  restraint  on  the  action  ol 
the  legislature  on  this  subject,  there  is  no  rem- 
edy, except  through  the  influence  of  a  wise  pub- 
lic sentiment,  reaching  and  controlling  the  con- 
duct of  t\ti  /Aw-making  power. 

There  is  no  difficulty  whatever  in  this  case. 
The  general  assembly  of  North  Carolina  told 
the  Wilmington  &  Wei  don  Railroad  Company, 
in  language  which  no  one  can  misimderstand, 
that  if  they  would  complete  the  work  of  inter- 
nal improvement  for  which  they  were  incor- 
porated, their  property  and  the  shares  of  their 
stockholders  should  be  forever  exempt  from 
taxation.  This  is  not  denied,  but  it  is  con- 
tended that  the  subsequent  legislation  does  not 
impair  the  obligation  of  the  contract,  and  this 
presents  the  only  question  in  the  case.  The 
taxes  imposed  are  upon  the  franchise  and  roll- 
ing stock  of  the  company,  and  upon  lots  of  land 
appurtenant  to  and  forming  part  of  the  prop- 
erty of  the  company,  and  necessary  to  be  used 
in  the  succossful  operation  -of  its  business.  It 
certainly  requires  no  argument  to  show  that  a 
railroad  coijioration  cannot  perform  the  func- 
tions for  which  it  was  ereated  without  owning 
rolling  stock,  and  a  limited  quantity  of  real  es- 
tate, and  that  those  are  embraced  in  the  gen- 
eral term  "property."  "Property"  is  a  word  of 
268'^]  large  *import.  and  in  its  applicntion 
to  this  company  included  all  the  real  and  per- 
sonal estate  required  by  it  for  the  successful 
prosecution  of  its  business.  If  it  had  appeared 
that  the  company  had  acquired  either  real  or 
personal  estate  beyond  its  legitimate  wants,  it 
is  very  clear  that  such  acquisitions  would  not  be 
within  the  protection  of  the  contract.  But  no 
such  case  has  arisen,  and  we  are  only  called 
upon  to  decide  upon  the  case  made  by  the  record, 
which  shows  plainly  enough  that  the  company 
has  not  undertaken  to  abuse  the  favor  of  the 
legislature. 

It  is  insisted,  however,  that  the  tax  on  the 
franchise  is  something  entirely  distinet  from 
the  property  of  the  corporation,  and  that  the 
legislature,  therefore,  was  not  inhibited  from 
taxing  it.  This  position  is  equally  unsound 
with  the  others  taken  in  this  case.  Nothing  is 
better  settled  than  that  the  franchise  of  a  pri- 
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vate  corporation — ^i^'hich  in  its  application  to  m 
railroad  is  the  privilege  of  running  it  and  tak- 
ing fare  and  freight — is  property,  and  of  the 
most  valuable  kind,  as  it  cannot  be  taken  for 
public  use  even,  without  compensation.  Redf. 
Railw.  p.  129,  §  70.  It  is  true  it  is  not  the 
same  sort  of  property  as  the  rolling  stock,  road- 
bed and  depot  grounds,  but  it  is  equally  with 
them  covered  by  the  general  term  **the  prop- 
erty of  the  company"  and,  therefore,  equally 
within  the  protection  of  the  charter. 

It  is  needless  to  argue  the  point  further.  It  i* 
clear  that  the  legislation  in  controversy  did  im- 
pair the  obligation  of  the  contract,  which  the 
general  assembly  of  North  Carolina  made  with 
the  plaintiff  in  error,  and  it  follows  that  the 
judgment  of  the  Supreme  Court  must  he  re- 
rerscd,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


THE     RALEIGH     &    GASTON     RAILROAD 
COMPANY,  Plff,  in  Err,, 

V. 

JOHN  A.   REID,  Sheriff,  etc. 

^  (See  S.  C.  13  Wall.  269,  270,  note.) 

Contract  in  charter  eatempting  from  taxation, 

when  violated. 

Where  a  state  granted  a  charter  to  a  company 
exempting  its  property  from  taxation  for  fliteen 
years,  and  after  the  expiration  of  that  time,  the 
state  was  to  be  at  ]il>erty  to  tax  the  shares  of  the 
stockholders  whenever  their  annual  profits  ex- 
ceeded eight  per  cent,  such  shares  cannot  \ye  taxed 
until  the  annual  profits  exceed  eight  per  cent. 

[No.  100.] 
Argued  Feb.  7,  1872,        Decided  Feb.  26,  1872, 

JN  ERROR  to  tlio  Supreme  Court  of  the  State 
of  North  Carolina. 

The  case  is  sulmtantially  the  same  as  the  next 
preceding  case  of  Wilmington  d  Weldon  R.  Co, 
v.  Reid,  except  as  noted  in  the  opinion.  It  was 
argued  at  the  same  time  by  the  same  eoun?*el. 

Messrs.  J.  M.  Carlisle  and  J,  L.  McFherson 
for  plaint itr  in  error. 

Messrs,  K.  P.  Battle  and  W,  H.  Battle  for 
defendant  in  error. 

*Mr.  Justice  Davis  delivered  the  7*270 
opinion  of  the  court: 

This  ease  and  the  one  just  decided  are  ot 
kindred  character,  and  alike  in  their  essential 
features.  The  difTerence  between  the  two  con- 
sists chiefly  in  the  extent  of  the  exemption.  By 
the  Wilmington  charter,  the  property  of  the 
company  could  not  be  taxed  under  any  state  of 
circumntanoes,  but  tiie  exemption  in  the  case  of 
the  Raleigh  &  Gaston  Company  was  limited  ta 
a  period  of  fifteen  years.  After  this  limitation^ 
expired,  the  legislature  was  at  liberty  to  tax 
the  individual  snares  of  the  stockholders,  when- 
ever their  annual  profits  exceeded  eight  pet 
cent.  And  this  was  the  only  way  in  which 
the  property  of  the  company  could  be  reached 
for  taxation  at  all,  for  when  a  statute  limits  a 
thing  to  be  d<xie  in  a  particular  mode,  it 
includes  a  negative  of  any  other  mode.  Plowd. 
206.  b.  It  was  the  manifest  object  of  the 
legislation  which  incorporated  this  company  Uy 
invite  the  investment  of  capital  in  the  enter- 
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prise  oi  building  this  road;  and  no  means 
better  adapted  tor  the  purpose  could  have 
been  devised,  short  of  total  immunity  from 
taxation.  As  long  as  the  capital  was  unproduc- 
tive it  contributed  nothing  to  the  nupport  of 
tbe  government;  and  even  after  it  became  re- 
munerative, its  contribution  was  ii.xed  by  the 
terms  of  the  clmrtor,  and  could  not,  in  any 
event,  exceed  twenty-live  cents  on  the  sliare  of 
stock.  The  unwisdom  of  this  legislation  is 
apparent,  but  there  is  no  relief  to  the  state, 
for  the  rights  secured  by  the  contract  are 
prc»tectc<l  from  invasion  by  the  Constitution 
of  the  I'nitcd  States. 

At  the  pleadings  show  that  the  annua]  prof- 
its on  the  shares  of  stock  have  never  reached 
eight  per  cent,  it  follows  that  they  were  not 
subject  to  any  public  cliarge  or  tax. 

7  he  judgment  of  the  Supreme  Court  of  North 
Carolina  is  reversed,  attd  the  cause  remanded^ 
for  further  proceedings  in  conformity  icith 
this  opinion. 


THE  CHICAGO  &  NORTHWESTERN  RAIL- 
WAY COMPAN  y,  Plff.  in  Err., 

V. 

HENRY  K.  WHITTON,  Admr.  of  the  Estate 
of  Mary  F.  Whitton,  Deceased. 

(See  S.  C.  18  Wall.  270-291.) 

Corporation  is  a  citizen  of  state  u:hich  created 
it-— other  states — state  act  requiring  action 
to  he  brought  in  court  of  state,  when  does 
not  prevent  removal  to  U.  8.  court — state  rule 
of  property  or  rights  binding  on  Federal 
courts — act  for  removal  of  cf(M«e«,  constiiu- 
tionalr-^egislativc  discretion — ichen  refusal 
to  instruct  jury  is  not  error  —  sufficient 
charge, 

M.  Although  a  corporntlon.  helnp  nn  artincla! 
bodr  created  by  le/^lslatlve  power  Ir  not  a  cUixt^ 
within  several  provisions  of  the  ConRfltiitlon.  yet. 
where  rights  or  action  are  to  be  enforced  l>y  or 
acaln^t  a  corporation.  It  will  he  consldored  a«  a 
citizen  of  the  state  where  It  was  created,  within 
the  clause  extending?  the  Judicial  power  of  the 
United  States  to  controvei-sies  between  citlxens  of 
different  states. 

2.  Where  a  corporation  Is  created  by  the  laws  of 
a  state  it  is.  In  suits  bro«iaht  in  the  Federal  courts 
in  that  state,  to  be  coni^ifWod  as  a  citlxen  of  such 
state,  whatever  Its  status  or  citizenship  may  be 
elsewhere  by  the  ie:rislation  of  other  states. 

8.  A  statute  of  Wisconsin  provides  that  "when- 
ever the  death  of  a  person  shall  be  caused  by  u 
wrongrful  act.  neglect,  or  default,  and  the  act. 
ne^rlect,  or  default  is  sach  as  would  (If  death  had 
not  ensued)  have  entitled  the  party  •  injured  to 
maintain  an  action  and  recover  damage  in  respect 
thereof,  then,  and  In  every  such  case,  the  person 
who  «>r  the  corporation  which  would  have  lieen 
liable  If  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of 
the  person  Injured :  provided,  that  sueh  action  shall 
be  broaglit  for  a  death  caused  In  this  state,  and  In 
some  court  established  by  the  Constitution  and 
laws  of  the  same ;  ?w1d,  that  the  proviso,  requiring 
that  the  action  be  brought  in  the  court  of  a  state, 
does  not  prevent  a  nonresident  plaintllT  from  re- 
moving the  action  under  the  act  of  Congress  of 
March  2,  1867,  to  a  Federal  court  and  maintaining 
It  there. 

4.  Whenever  a  general  rule,  as  to  property  or 
personal  rights  or  injuries  to  either,  is  established 
by  state  legislation.  Its  enforcement  by  a  Federal 

^Headnotes  by  Mr.  Justice  Field. 
■  ■  ■■  '    ' 

Not*. — Oitigenshfp  of  corporation  for  purpoaes 
of  Federal  jurisdiction — see  notes;,  8  L.  ed,   u.  8. 
86 :  27  L.  ed.  U.  8.  87 :  6  C  C.  A.  174 ;  10  (i.  C.  A. 
249:   27  C.  C  A.  298. 
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court  in  a  case  lietween  proper  patties  is  a  mat- 
ter of  course,  and  the  Jurisdiction  of  the  court  In 
such  case  is  not  suiiject  to  state  limitation. 

5.  The  act  of  March  2,  1867 — amending  the  act 
of  July  27,  1866 — for  the  removal  of  causes  in  cer- 
tain cases  from  the  state  courts,  by  which  amen- 
datory act  it  is  provided  that  If  suits  then  pend- 
ing, or  which  might  be  subsequently  brought  In  a 
!«tate  court  "in  which  there  Is  a  controversy  be- 
tween tlie  cltlsens  of  a  state  In  wliicli  th«*  suit  is 
brought  and  a  citizen  of  anotbei-  stati*.  nml  the  mat- 
ter in  dispute  exceeds  the  sum  of  ^.'hk)  t'xclusive 
of  costs,**  the  suit  may  he  removc«i  to  a  Federal 
court  upon  i>etitiou  of  the  nonreHi(l*>nt  party, 
whether  plaint  iff  or  defendant,  at  any  rime  n<>fora 
final  hearing  or  trial,  upon  making  and  filing  In  the 
state  c«}urt  uu  allidavU.  statin;;  that  lie  hr.8  rea- 
son to  and  do?R  lH»ii«*ve  that,  Trtim  pr»'jii<IIr»'  or  lo- 
cal influence,  he  will  not  Ite  able  to  ulttalii  JuKtIce 
In  such  state  court, — Is  constitutional  and  valid. 

6.  The  Judicial  power  of  tlie  I'niti'd  Statea.  ex- 
tending by  the  Conntitutlon  to  controv»»rHies  be- 
tween cltljeens  of  dilTerent  states,  as  well  as  to 
cases  arising  under  I  bo  C<»nf«titution.  treaties,  and 
laws  of  the  rnlte<l  States,  the  manner  and  condi- 
tions ui>on  which  tbat  power  sball  In*  fxercised.  ex- 
cept as  the  (.rlglnai  or  appellate  character  of  the 
Jurisdiction  is  Specially  designated  in  ttie  Consti- 
tution, are  mere  matters  of  legiRlative  discretion. 

7.  It  Is  not  error  for  a  court  to  refuse  to  aire  an 
extended  series  of  instructions,  though  some  of 
them  may  be  correct  in  the  propoHitlons  of  law 
which  they  present.  If  the  law  arising  upon  the 
evidence  Is  given  iiy  the  court  with  such  fullness 
as  to  guide  correctly  the  Jury  In  Its  tlndiuK* :  nor 
is  a  Judgment  to  be  bet  aside  because  the  cbarge  of 
the  court  may  l»e  often  to  some  verlml  eriticiMm  In 
particulars  considered  apart  by  theniHefvi^s.  which 
could  not.  when  lalcen  with  the  rest  of  the  charge, 
have  misled  a  jury  of  ordinary  intelligence. 

[No.  70.] 
Argued  Jan,  30,  1872.    Decided  Feb.  10,  1872. 

N  ERROR  to  the  Circuit  Court  of  the  I  nit- 

ed  States  for  the  luistern  District  of  Wis- 
consin. 

The  case  is  stated  by  the  court. 

ifessrs,  Timothy  O.  Howe,  li.  C.  Cook, 
Enoch  Totten;  and  Williatn  Buger,  for  plain- 
tiflT  in  error: 

The  plaintiff  \vat  ap|)ointed  adniiniHtnilor 
by  the  county  court  of  Rock  county.  Wisconsin, 
and  sues  as  such. 

In  this  character,  he  is  as  much  a  creature 
of  law  as  the  defendant  corporation,  and  there 
is  an  apparent  inconsisteney  in  hoMing  that 
the  habitat  of  the  legal  entity  det ermines  the 
question  of  jurisdiction  in  one  case,  while  in 
the  other  it  is  the  residence  of  the  natunil  per- 
son. 

Tlie  defendant's  railway  lies  partially  within 
and  it  derirc»«  its  powers  and  franehi«*os  in 
part  from  each  of  the  states  of  Illinois,  Wis- 
consin, and  Michigan.  Its  principal  xhYivv  is 
in  the  state  of  Illinois,  and  its  managing  of- 
ficers reside  there.  It  has  one  common  treaa* 
uiy,  one  board  of  diroi'tors  and  oirH-er-s,  and 
one  common  seal,  its  contracts  bind  all  of  its 
property  and  franchises,  in  whichever  state  the 
same  may  be.  and  it  is.  for  all  practical  pur- 
poses, one  indivisible  corporation.  These  facts 
are  set  forth  in  the  alHdavits  used  on  the  mo- 
tions to  remand  the  case  to  the  ^^tate  court. 

As  regards  this  question  of  juri.'«diction, 
however^  it  is  quite  immaterial  whether  the 
company  be  considered  a  separate  and  distinct 
corporation  in  each  state  or  as  one  and  the 
same  in  both. 

R,  Co.  V.  Wlwclcr,  1  Blacky  207,  17  L.  ed. 
133. 

In  either  ease,  this  must  be  regarded  as  a 
suit  between  a  citizen  of  Illinois  aa  plaintiff^ 
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and  citizens  of  that  state  and  of  the  state  of 
Wisconsin,  joined  as  defendants. 

i?.  Vo,  V.  Wheeler^  supra;  Allegheny  Co.  v, 
R.  Co.  51  Pa.  St.  228;  Northern  Indiana  R. 
Co.  V.  Mich,  Cent.  R.  Co.  15  How.  244. 

If  a  citizen  of  Illinois  can  sue  this  company 
in  the  United  States  court  for  Wisconsin,  by 
styling  it  a  corporation  of  Wisconsin,  of 
course  a  citizen  of  Wisconsin  can  do  the  same 
thing  in  Illinois,  by  charging  it  as  a  corpo- 
ration of  that  state;  and  if  this  be  so,  it 
follows  that  the  company  has  the  corrcsponc}- 
ing  right  of  suing  a  citizen  of  Illinois  in  the 
United  States  courts  of  that  state,  by  aver- 
ring itself  a  corporation  of  Wisconsin,  and  of 
suing  a  citizen  of  Wisconsin  in  the  national 
tribunals  of  that  state,  by  styling  itself  a 
corporation  of  Illinois. 

This  makes  the  citizenship  of  such  a  com- 
pany, and  the  jurisdiction  of  the  United 
States  courts,  wholly  dependent  upon  the  will 
or  caprice  of  the  parties,  and  the  existence 
or  nunexiHtence  of  the  real  facts,  upon  which 
both  questions  in  law  depend,  of  no  import- 
ance whatever. 

It  is  not  enough  that  the  Constitution  ex- 
tends the  judicial  power  to  a  case;  the  right  to 
exercise  tlus  power  must  also  be  conferred. 
To  authorize  a  jcourt  to  exercise  this  power  in 
any  case.  Congi'ess  must  confer  upon  it  juris- 
•diction,  both  of  the  subject-matter  and  of  the 
parties. 

Conk.  Tr.  3d  ed.  177;  4th  ed.  155;  and  cases 
^upra. 

The  act  of  Mar.  2,  1867,  by  authority  of 
which  this  case  was  removed,  is  unconstitution- 
al and  void. 

It  seems  a  gross  misnomer,  to  style  that  an 
«xerci>*e  of  appellate  jurisdiction,  which 
wrenches  a  case  from  one  court  of  original  con- 
<nirrent  jurisdiction  and  takes  it  into  another, 
for  original  action  upon  the  subject-matter. 
The  judicial  power  was  extended  to  controver- 
sies between  citizens  of  different  states  for  the 
supposed  advantage  of  parties  so  situated, 
and  hence  it  is  assumed  that  a  defendant  in 
such  a  controversy  had  the  same  right  as  a 
plaintiff,  to  insist  that  it  be  tried  in  the  na- 
tional tribunals.  This  being  so,  it  follows 
that  the  jurisdiction  of  a  state  court  does  not 
fully  attach  until  he  has  waived  this  right. 
If  he  does  not  waive  it,  but  objects  to  the  prof- 
fered jurisdiction  of  the.  state  court,  it  never 
attaches  at  all;  and  when  the  jurisdiction  of 
the  national  court  does  attach,  it  is,  in  strict- 
ness, an  original  jurisdiction. 

We  conclude,  then,  that  the  removal  of  an 
action  before  the  subject-matter  has  been  acted 
upon  is  not  an  exercise  of  the  appellate  juris- 
diction, and,  therefore,  not  sustained  by  the 
appellate  power. 

Irvinp  V.  Loicry,  14  Pet.  298. 

Confining  our  argument  to  that  class  of 
cases  to  which  the  present  belongs  we  think 
it  will  be  found  that  the  so-called  right  of  re- 
moval is  to  be  sustained,  if  at  all,  by  implica- 
tion founded  on  the  reasons  inducing  the 
grant  of  judicial  power  extending  to  controver- 
sies between  citizens  of  different  states.  The 
language  is  fully  satisfied  by  construing  it  as 
autliorizing  the*  national  courts  to  take  cog- 
nizance of  such  cases,  when  their  jurisdiction 
is  invoked  by  the  party  bringing  suit;  and  the 
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only  other  admissible  construction  predicsfvxl 
on  the  meaning  of  the  word,  would  force  all 
such  controversy  into  the  national  courts,  even 
though  both  parties  agree  in  preferring  anoth- 
er forum. 

These  reasons  warrant  the  implication  that 
both  parties  are  entitled  to  elect  the  juris- 
diction of  the  national  tribunal  for  the  trial 
of  controversies  to  which  the  judicial  power 
extends  and  over  which  jurisdiction  has  been 
conferred.  Any  legislation  necessary  to  secure 
this  right  to  either  party  is,  no  doubt,  valid; 
but  Congress  may  not  go  further  and  confer 
privileges  which  cannot  be  implied  from  these 
reasons.  The  right  to  legislate  is  founded 
upon  an  implication  which  is  derived  from  and 
limited  by  these  reasons.  The  power  of  Con- 
gress must,  therefore,  be  limitcil  by  the  same 
reasons;  when  they  are  satisfied,  the  right  to 
legislate  is  exhausted.  As  regards  plaintiff,  no 
legislation  is  necessary.  Its  rights  may  be  ful- 
ly attained  without;  the  national  courts  are 
open  to  it  and  it  may  invoke  their  jurisdic- 
tion in  the  beginning.  But  after  making  its 
election  and  choosing  the  state  courts,  it  can- 
not make  a  second  election.  Such  a  right  is 
not  given  by  nor  to  be  implied  from  any  pro- 
vision of  tne  Constitution,  and  the  attempt 
to  confer  it  is  in  derogation  of  the  sovereign 
powers  reserved  to  the  states  and  vested  in 
their  judicatures. 

This  act  of  1867,  allowing  a  plaintiff  who 
has  exhausted  his  privileges  as  to  the  elec- 
tion of  forum,  and  by  voluntarily  coming  into 
a  state  tribunal,  waived  his  right  to  invoke 
the  jurisdiction  of  tlie  national  courts,  is, 
therefore,  unwarranted  and  void. 

Whitton  V.  Chicago,  etc.  R.  Co.  25  Wis.  424. 

It  is  also  repugnant  to  the  7th  Constitution- 
al Amendment,  if  it  authorizes  the  removal  of 
cases  after  judgmeni. 

The  Justices  v.  Murray,  9  Wall.  277,  19  U 
ed.    660. 

The  language  does  not  seem  susceptible  of 
any  other  construction. 

Sneed  v.  Brownlow  and  Sneed  t.  Pickens,  4 
(*old.   (Tenn.)   253. 

There  is  no  law  authorizing  the  maintenance 
of  this  action  in  any  national  court.  The 
statute  of  Wisconsin.  §S  12  and  13,  chap.  13, 
R.  8.  1858.  upon  which  alone  the  right  of  ac- 
tion depends,  does  not  give  an  absolute  right. 

It  is  a  domestic  statute,  enacted  for  the  reg- 
ulation of  internal  affairs.  In  so  far  as  it 
seeks  to  punish  wrongful  acts,  and  insure  the 
observance  of  greater  care,  it  is  a  police  regu- 
lation, wholly  within  the  control  of  the  state, 
and  it  was  in  accordance  with  the  spirit  and 
object  of  the  act,  to  limit  the  prosecution  of 
actions  under  it  to  the  courts  of  the  state. 

But  whatever  the  consideration  influencing 
the  adoption  of  this  clause,  it  is  clear  that  it^ 
intention  and  effect  is  to  limit  the  prosecution 
of  the  action  given  to  the  state  courts  of  Wis- 
consin. 

Again,  if  the  interpretation  contended  for 
were  adopted,  it  would  avail  nothing.  No  ac- 
tion can  be  removed  which  might  not  have 
been  originally  commenced  in  the  national 
courts.  The  language  of  the  act:  "And  the 
said  copies  being  entered  as  aforesaid  in  such 
court  of  the  United  States,  the  suit  shall  then 
proceed  in  the  same  manner  as  if  it  had  beon 
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brought  there  by  original  process,"  justifies 
such  a  conclusion,  and  the  authorities  so  con- 
strue exactly  the  same  language  contained  in 
the  12th  section  of  the  judicial  act. 

Rogers  v.  Rogers,  1  Paige,  Ch.  183;  Smith  v. 
Rines,  2  Sumn.  344;  Rush  v.  Cohbet,  2  Yeates, 
275;  Htate  v.  Cohbet,  3  Dall.  407;  Beardsley 
V.  Torrey,  4  Wash.  286;  Conk.  Tr.  3d  ed.  177; 
4th  ed.  15.5. 

Cases  like  Barney  v.  Bk.  6  Blatchf.  107, 
where  the  national  courts  can  take  jurisdic- 
tion so  far  as  the  subject-matter  is  concerned, 
form  no  exception  to  the  rule,  although  stated 
as  such.  If,  in  any  such  case,  the  defendant 
had  been  found  within  the  reach  of  its  proc- 
ess, the  action  would  have  been  commenced  in 
the  national  court,  but  not  so  with  actions  un- 
der this  statute,  however  narrow  a  definition 
may  be  given  to  this  word  "brought." 

Is   this  clause  of  the  proviso  valid? 

It  is  conceded  that  the  legislature  might 
have  conferred  an  absolute  right  of  action,  but 
it  is  said  that  it  had  no  power  to  confer  the 
-vnditional  right.  If  this  be  so,  it  is  one 
instance  where  the  greater  power  does  not  in- 
^'lude  the  lesser. 

It  is  not  claimed  that  this  extraordinary 
curtailment  of  legislative  power  results  from 
nny  express  constitutional  prohibition;  but  thot 
it  results  incidentally,  from  the  delegation  of 
judicial  power  to  the  United  states.  The  ar- 
gument is  briefiy  this: 

The  Constitution  of  the  United  States  ex- 
tends the  judicial  power  to  controversies  be- 
tween citizens  of  different  states.  This  ia 
such  a  controversy.  Congress  may,  therefore, 
confer  upon  the  national  courts  jurisdiction 
over  it,  and  authorize  the  plaintiff  to  invoke 
that  jurisdiction;  hence  this  clause  restrict- 
ing the  remedy  to  the  state  courts,  is  un- 
constitutional and  void. 

To  make  this  position  of  any  value,  it  must 
appear  that  the  Constitution  extends  the  judi- 
cial power  to  this  controversy,  or  that  Con- 
gress is  authorized  to  and  has  extended  it  to 
such  actions.    Otherwise  there  is  no  conflict. 

The  Constitution  does  extend  the  judicial 
power  to  all  cases  of  certain  classes,  but  when 
it  comes  to  this  class,  the  word  "all"  is 
omitted  and  its  language  is,  that  judicial  pow- 
er shall  "extend  to  controversies  between  citi- 
zens  of  different  states." 

We  are  pursuaded  that  Congress  has  no  au- 
thority to  extend  the  judicial  power  to  any 
case,  but  simply  to  authorize  its  exercise  over 
cases  to  which  the  Constitution  extends  it; 
that  the  Constitution  does  not  extend  it  to 
all  controversies  between  citizens  of  different 
states;  and  that  the  rule  for  determining  to 
Avhich  it  is  extended,  is  to  be  sought  in  the 
reasons  for  extending  it  to  any,  and  for  omit- 
ting to  extend  it  to  all,  such  controversies. 

Before  the  adoption  of  the  Constitution,  it 
'Was  a  rule  of  the  common  law,  that  where  a 
statute  confers  a  right  and  gives  a  remedy, 
that  remedy  is  exclusive,  even  though  wholly 
inadequate,  and  this  because  it  is  presumed 
that  the  legislature  did  not  intend  that  the 
right  should  be  enjoyed,  unless  through  the 
means  prescribed. 

Redg.  Stat,  and  Con.  Law,  94;  Field  v.  Peo- 
ple, 2  Scam.  111.  79. 

And  if.  in  such  a  statute,  a  court  is  named 
in  which  the  right  may  be  enforced,  it  is  a  part 
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of  the  remedy,   and   the   jurisdiction   of  thai 
court  is  exclusive. 

Cole  V.  MuscatinCf  14  la.  200;  Dudley  ▼• 
Jifayhetc,  3  N.  Y.  13. 

In  view  of  this  existing  approved  rule  of 
law,  is  it  not  highly  probable  that  the  frara- 
ers  of  the  Constitution  contemplated  the  grant- 
ing of  new  stati^ory  rights,  to  be  attained  by  a 
resort  to  commissioners,  boards  of  arbitration 
or  to  special  tribunals;  and  therefore,  omitted 
this  word  "all"  in  certain  clauses  of  the  Con- 
stitution, so  that  they  might  not,  in  terms  or 
spirit,   include  such   controversies? 

Clark  V.  Smith,  13  Pet.  203;  The  8t,  Law- 
rence, 1  Black.  5.30,  17  L.  ed.  184. 

If  this  clause  be  invalid,  then  we  say  that 
the  whole  statute  must  fall,  and  with  it  the 
sole  and  only  authority  for  maintaining  this 
action. 

"If  the  provisions  of  a  statute  are  so  mutu- 
ally connected  with  and  dependent  on  each 
other,  as  conditions,  considerations  or  compen- 
sations for  each  otiier,  as  to  warrant  the  be- 
lief that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into  ef- 
fect, would  not  pass  the  residue  independent- 
ly; then,  if  some  parts  are  unconstitutional^ 
all  the  provisions  which  are  thus  dependent^ 
conditional,  or  connected,  must  fall  with  them. 

Cooley,  Con.  Lim.  178;  Cole  v.  Muscntiney 
14  la.  296;  Slauson  v.  Racine,  13  Wis.  403; 
Warren  v.  Mayor,  etc.  2  Gray,  98;  Campau  v. 
Detroit,  14  Mich.  283;  Quinlon  v.  Rogers,  12 
Mich.  168;  Mcshmeier  v.  State,  11  Ind.  483; 
State  v.  Perry  Co,  6  Ohio  St.  497;  Lathrop  v» 
Mills,  19  Cal.  613. 

"A  proviso  in  deeds  or  laws,  is  a  limitation 
or  exception  to  a  grant  made  or  authority 
conferred,  the  effect  of  which  is  to  declare 
that  the  one  shall  not  operate,  or  the  other  be 
exercised,  unless  in  the  case  provided." 

Sedg.  Stat,  and  Con.  Law,  162;  Dwarr.  Stat» 
Proviso;  Voorhees  v.  Jackson,  10  Pet.  469; 
Bouv.  Law  Die.  tit.  Proviso;  Burr.  Law  Die.  tit. 
Proviso. 

If  this  condition  was  not  stated  in  a  provi- 
so, and  we  were  compelled  to  rely  solely  upon 
the  rule  first  stated,  our  position  would  still 
be  unanswerable. 

Mr,  J.  A.  Sleeper,  for  defendant  in  error: 

The  2d  section  of  the  3d  article  of  the  Con- 
stitution of  the  United  States  provides  that 
the  judicial  power  of  the  courts  of  the  United 
States  shall  extend  to  controversies  between 
the  citizens  of  different  states. 

Under  this  grant  of  power,  Congress  has  re- 
peatedly provided  by  statute  for  the  removal 
of  controversies  between  citizens  of  different 
states  from  state  courts  to  the  Federal  courts^ 
as  in  1789,  1816,  1833,  1862,  1866,  and  1867. 
The  power  has,  at  times,  been  questioned,  but 
has  been  uniformly  sustained. 

Ahranches  v.  Schell,  4  Blatchf.  266;  Hodg- 
son V.  3tHluxird,  3  Grant  (Pa.)  418;  5  Phila. 
243. 

A  point  is  made  upon  the  omission  of  the 
word  "all"  in  that  clause  of  the  Constitution 
which  confers  jurisdictidta  upon  the  United 
States  courts  over  controversies  between  citi- 
zens of  different  states.  The  reason  given  by 
Judge  Story  (Const.  S  1742)  is,  "to  leave  it 
to  Congress  to  qualify  the  jurisdiction  original 
or  appellate,  in  such  manner  as  public  policy 
might  dictate." 
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Mayor  v.  Cooper,  0  Wall.  247,  18  L.  ed.  851. 

The  next  (juestion  is  a^  to  whetlier  the  par- 
ties to  tliiK  suit  |>osse.';.s  the  requi»ite  citizen- 
ship to  pive  this  court  jurisdiction;  Whitton, 
the  adnimistrator,  being  a  citizen  of  Illinois, 
and  the  plaintiff  in  error  a  corporation  of  Wis- 
consin. 

Tliis  <|nrj  tion  is  fully  rcttled  in  our  favor  by 
the   following   authoritien: 

CoaJ  Co.  V.  Blatchford,  ante,  179;  Dodge  v. 
Perkins.  4  Mas.  435;  Childress  v.  Emory,  8 
Wheat.  ri42:  Conk.  Tr.  ICl;  K,  Co.  v.  Whevlcr, 
1  Black.  286.  17  L.  ed.  130;  R.  Co.  v.  Quiglcy, 
21  How.  21)2.  10  L.  ed.  73:  Marshall  v.  R.  Co. 
16  How.  314;    Wood  v.  Oold,  4  McLean,  577. 

We  now  come  to  the  question  whether  tlie 
subject-matter  of  this  suit  is  such  that  tliis 
court  can  take  cognizance  thereof. 

The  statute  in  question  differs  from  the  Illi- 
nois statute  upon  which  the  action  was  brought 
in  7^  Co.  V,  Barron,  5  Wall.  90,  18  L.  ed. 
591,  only  in  the  proviso  that  "hucIi  action  shall 
be  brought  for  a  death  eausetl  in  this  state, 
and  in  Honie  court  established  by  the  Consti- 
tution and  laws  of  the  state." 

bo  we  have  only  to  consider  the  words,  "in 
some  court  (f^tablishcHl  by  the  Constitution  and 
laws  of  this  state."  Now,  we  say  that  this  lat- 
ter c1au.«<e  is  of  no  couse<iuence  in  settling  the 
question  at  issue;  for  without  it  the  infer- 
ence would  be  that  the  action  should  be 
brought,  like  all  other  actions,  in  courts  es- 
tablished by  the  Constitution  and  laws  of  the 
state.  There  is  no  case  where  the  statutes 
of  Wisconsin  attempt  to  confer  jurisdiction 
upon  any  oili<*r  courts  than  the  courts  of  Wis- 
consin: and  when  a  general  rule  of  personal  or 
property  rights  is  laid  down  in  those  statutes, 
then  if' a  controversy  arises  upon  those  stat- 
utes, thi«  court  assumes  jurisdiction,  if  the 
amount  involved  is  suflicient,  and  the  parties 
have  the  requisite  citizenship. 

The  words  of  the  statute  m  question  relate 
only  to  the  bringing  of  the  suit,  and  not  to  its 
trial,  and  are  permissive  as  to  the  state  courts, 
and  not  prohibitory  as  to  the  Federal  courts. 

But  we  deny  that  it  is  competent  for  legisla- 
ture, after  establishing  a  general  rule  of  lia- 
bility to  be  enforced,  as  in  ordinaiy  cases  by 
trials  before  courts  and  juries,  and  under 
which  actions  may  accrue  equally  to  the  resi- 
dent and  the  non-resident,  to  declare  after  the 
controversy  is  pending  in  one  of  the  courts  of 
the  state  that  the  non-resident  shall  not  re- 
move the  cause  growing  out  of  the  statute 
into  a  United  States  court  for  trial. 

Parker  v.  Overman,  18  How.  137,  16  L.  ed. 
318. 

To  hold  otherwise,  would  enable  the  state 
legislatures  to  withdraw  evorj'  subject  of  lit- 
igation at  will  from  the  Federal  courts.  Par- 
sons v.  Lyman,  32  Conn.  574. 

An  examination  of  the  cases  will  show  that 
where  it  has  been  held  that  a  remedy  was  to  be 
sought  only  in  a  particular  forum,  the  stat- 
ute con  f<'r  ring  the  remedy  related  to  special 
prooeo<lings  unknown  to  the  counnon  law, 
where  a  new  remedy  was  to  be  sought  in  the 
particular  manner,  by  a  special  class  of  per- 
Hons.  and  not  to  cases  where  a  general  right  of 
action  was  conferred.  Thus,  Almy  v.  Harris, 
5  .lolms.  175.  was  U|>on  a  statuti*  to  protect 
ferric>s  from  disturbance,  and  in  the  nature  of 
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a  police  regulation.    And  a  like  ca.?o  is  Cnik' 
ing  v.  Baldmn,  4  Wend.  667. 

People  V.  Hazard,  4  Hill,  209,  was  upon  the 
state  militia  law,  which  pointed  out  a  par- 
ticular mode  of  collecting  nnes;  and  Dudley  v. 
Mayheir,  3  NT.  Y.  9,  simply  decides  that  the 
United  States  courts  have  exclusive  jurisdic- 
tion in  patent  cases.  The  United  States  courts, 
it  is  well  understood,  have  nothing  to  do  witli 
the  municipal  regulations  of  the  state,  its  po- 
lice and  military  regulations,  or  special  pro- 
ceedings under  statutes  strictly  local  in  their 
character.  But  when  the  subject  of  litigation 
is  one  of  general  jurisdiction,  cognizable  in  the 
courts  of  record  of  the  state,  if  a  non-resident 
is  interested,  and  the  amount  in  controversy 
is  suflicient,  he  has  a  right  to  remove  the  suit. 
under  the  act  of  1867,  at  any  time  before  trial, 
into  the  United  States  court. 

But  if  we  were  to  concede  that  the  remedy 
of  the  non-resident,  under  the  act  in  question, 
was  intended  to  be  limited  to  an  action  brought 
in  a  state  court,  and  that  it  was  competent 
for  the  legislature  to  so  limit  the  remedy;  still 
it  would  not  follow,  when  the  action  had  been 
brought  in  the  manner  pointed  out  by  the 
statute,  that  such  action  might  not  be  mo\'ed 
for  trial  into  the  United  States  court. 

The  views  we  have  endeavored  to  sustain 
will  be  found  to  l>e  sup[K)rted  by  numerous  de- 
cisions in  the  Supreme  Court  of  the  United 
States. 

Rk,  V.  Jolly's  Adtnrs,  18  How.  503,  15  L.  ed. 
472;  Huydam  v.  Broadnaw,  14  Pet.  67;  H^« 
V.  Btone,  20  How.  170,  15  L.  ed.  874;  Barber 
V.  Barber,  21  How.  582,  16  L.  ed.  226;  8  track - 
en  V.  Clybum,  3  McL.  174;  Weston  v.  Charles- 
ton, 2  Pfet.  449;  Cowles  v.  Meroer  Co.  7  Wall. 
118,  19  L.  ed.  86. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  track  of  the  railway  of  the  Chicago  d: 
Northwestern  Railroad  Company  crosses  Acad- 
emy street  in  the  city  of  Janesville,  in  the 
state  of  Wisconsin.  In  December,  1864,  the 
wife  of  the  plaintiff,  while  attempting  to  pass 
over  the  track,  was  struck  by  a  locomotive 
of  the  company  moving  on  the  railway  and 
killed.  The  present  action  is  brought  to  re- 
cover damages  sustained  by  the  plaintiff  from 
the  death  of  his  wife.  It  is  founded  on  a  stat- 
ute of  Wisconsin,  which  provides  that  **when- 
ever  the  death  of  a  person  shall  be  caused  by 
a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action  and  recover  dam- 
age in  respect  thereof,  then  and  in  every  such 
case,  the  person  who  or  the  corporation  which 
would  have  been  liable  if  deatn  had  not  en- 
sued shall  be  liable  to  an  action  of  damages, 
notwithstanding  the  death  of  the  person  in- 
jured; provided  that  such  action  shall  b^ 
brought  for  a  death  caused  in  this  state,  and 
in  some  court  established  by  the  Constitution 
and  laws  of  the  same." 

The  statute  also  provides  that  "every  such 
action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased 
person,  and  the  amount  recovered  shall  belong 
and  be  paid  over  to  the  husband  or  widow  of 
such  deceased  person,  if  such  relative  survive 
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liim  or  her"  and  that  "the  jury  may  give  such 
damages  not  exceeding  $5,000,  as  they  shall 
deem  fnir  and  just  in  reference  to  the  pecun- 
iary injury  resulting  from  such  death,  to  the 
relatives  of  the  deceased." 

The  plaintiff  took  out  letters  of  administra- 
tion upon  the  estate  of  his  wife  in  Wisconsin, 
and  as  such  administrator  brought  the  pres- 
'ent  action  in  one  of  the  circuit  courts  of  that 
«tate. 

Whilst  the  cause  was  pending  there  and 
after  issue  joined.  Congress  passed  the  act  of 
March  2.  1807,  14  Stat,  at  L.  558,  amending 
the  act  of  July  27,  1866,  for  the  removal  of 
causes  in  certain  cases  from  state  courts.  By 
this  amendatory  act  it  was  provided  that  in 
suits  then  pending,  or  which  might  be  subse- 
IBTS*"]  quently  brought  •in  a  state  court,  "in 
which  there  is  a.  controversy  between  the  citizen 
of  a  state  in  which  the  suit  is  brought  and  a 
<ntizen  of  another  state,  and  the  matter  in  dis- 
pute exceeds  the  sum  of  $500,  exclusive  of  costs, 
such  citizen  of  another  state,  wliether  he  be 
plaintiff  or  defendant,  if  he  will  make  and  file 
m  such  state  court  an  affidavit  stating  that  he 
has  reason  to  and  does  believe  that,  from  prej- 
udice or  locnl  influence,  he  ^rill  not  be  able 
to  obtain  justice  in  such  state  court,  may,  at 
any  time  before  the  final  hearing  or  trial  of 
the  suit,  file  a  petition  in  such  state  court"  and 
have  the  suit  removed  to  a  Federal  court. 

Under  this  act  the  plaintiff,  in  September, 
1868,  petitioned  the  state  court  for  the  removal 
of  the  action  to  the  circuit  court  of  the  United 
States  fbr  the  district  of  Wisconsin,  stating  in 
his  petition  that  he  was  at  the  time,  and  nad 
"been  for.  the  three  previous  years,  a  resident 
and  citizen  of  the  state  of  Illinois ;  that  the  de- 
fendant was  a  corporation  organized  under  the 
laws  of  Wisconsin,  and  that  the  matter  in  dis- 
pute exceeded  the  sum  of  $500  exclusive  of 
oosts.  The  plaintiff  also  offiered  with  his  peti- 
tion good  and  sufficient  surety,  as  required  by 
the  act  of  C<mgre88  for  ^tering  in  the  circuit 
court  at  its  next  session  copies  of  all  process, 
pleadings,  depositions,  testimony,  and  other 
proceedings  in  the  action,  and  for  doing  such 
other  appropriate  act  as  by  the  laws  of  the 
United  States  are  required  for  the  removal  of 
«  suit  into  the  United  States  court.  Accompany- 
ing this  petition  was  the  affidavit  of  the  plain- 
tiff, that  he  had  reasons  to  believe  and  did  be- 
lieve "that  from  prejudice  and  local  influence" 
he  would  not  be  able  to  obtain  justice  in  the 
state  court. 

The  petition  was  resisted  upon  affidavits 
that  the  defendant  was  a  corporation  created 
and  existing  under  the  laws  ot  the  state  of  Il- 
linois, Wisconsin,  and  Michigan;  that  its  line 
of  railway  was  located  and  operated  in-  part 
in  each  of  these  states,  and  was  thus  located 
and  operated  at  the  commencement  of  the  ac- 
tion; that  its  entire  line  of  railway  was  man- 
aged and  controlled  by  the  defendant  as  a  sin- 
gle corporation;  that  all  its  powers  and  fran- 
274*]  ehises  were  exercised  •and  its  affairs 
managed  and  controlled  by  one  board  of  direct- 
ors and  officers;  that  its  principal  office  and 
place  of  business  was  at  the  city  of  Chicago  in 
the  state  of  Illinois,  and  that  there  was  no  offi- 
cer for  the  control  and  management  of  the  gen- 
eral business  and  affairs  of  the  corporation  in 
Wisconsin. 

The  local  state  court  granted  the  petition 
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and  ordered  the  removal  of  the  action  to  the 
Federal  court,  but  directed  a  stay  of  proceed- 
ings upon  its  order,  to  ennble  tho  dofondant 
to  appeal  from  it  to  the  supreme  court  of  the 
state,  and  provided  that,  in  case  such  appeal 
should  be  taken,  all  proceedings  should  be 
stayed  until  its  determination. 

The  appeal  was  taken  and  the  order  of  re- 
moval was  reversed  by  the  Supreme  Court. 
The  reversal,  as  appears  from  the  opinion  of 
the  court,  was  placed  on  the  ground  that  the 

Elaintiff,  having  the  right  originally  to  pursue 
is  remedy  either  in  a  Federal  or  state  court, 
had  made  his  election  of  the  state  court,  and 
had  thus  waived  the  right  to  demand  the  judg- 
ment of  the  Federal  court  upon  the  matter  in 
controversy. 

Plaintiff,  however,  did  not  regard  the  stay  of 
proceedings  nor  delay  his  action  until  the  dis- 
position of  the  appeal,  but  procured  copies 
of  the  papers  in  the  cause  from  the  state  court 
and  filed  them  in  the  circuit  court  of  the  Unit- 
ed States.  The  latter  court  thereupon  took 
jurisdiction  of  the  case,  and  a  new  declaration 
was  filed  by  the  plaintiff. 

In  the  meantime  the  defendant,  upon  affi- 
davit of  the  stay-  upon  the  order  of  removal 
made  by  the  state  court,  and  of  the  appeal 
from  such  order,  moved  the  circuit  court  that 
the  cause  be  stricken  from  its  calendar,  and 
the  pleadings  and  proceedings  be  stricken  from 
its  file.  But  this  motion  the  court  denied,  and 
thereupon  the  defendant  filed  a  plea  in  abate- 
ment, setting  forth  an  objection  to  the  juris- 
diction of  the  Federal  court  founded  upon  the 
proviso  to  the  statute  of  Wisconsin,  requiring 
the  action  for  damages  resulting  from  the 
death  of  the  party  to  be  brought  in  some  court 
established  by  the  Constitution  and  laws  of 
that  state.  A  demurrer  *to  this  plea  [*275 
being  sustained,  the  defendant  filea  a  plea  of 
the  general  issue.  Subsequently,  upon  the  re- 
versal of  the  order  of  removal  by  the  supreme 
court  of  the  state,  the  defendant  moved  the  cir- 
cuit court  to  remand  the  cause  to  the  state 
court,  but  the  circuit  court  refused  to  relin- 

Suish    its   jurisdiction,    and    the   motion    was 
enied. 

Upon  the  trial  which  followed,  the  plaintiff 
obtamed  a  verdict  and  judgment,  and  the  de- 
fendant brings  the  case  here  on  writ  of  error. 
Exceptions  were  taken  in  the  progress  of  the 
trial  to  the  rulings  of  the  court  in  the  ad- 
mission of  evidence;  also  to  its  refusal  to  give 
numerous  instructions  which  were  prayed  by 
the  defendants,  and  also  to  the  charge  given; 
but  the  principal  ground  advanced  by  counsel 
for  a  reversal  of  uie  judgment,  is  the  alleged 
want  pf  jurisdiction  of  the  action  by  the  cir- 
cuit court  of  the  United  States,  raised  by  the 
proceedings  previous  to  the  trial  which  we 
have  detailed. 

•The  jurisdiction  of  the  action  by  the  [•283 
Federal  court  is  denied  on  three  grounds:  The 
character  of  the  parties  as  supposed  citizens  of 
the  same  state ;  the  limitation  to  the  state  court 
of  the  remedy  given  by  the  statute  of  Wisconsin, 
and  the  alleg^  invalidity  of  the  act  of  Con- 
gress of  March  2,  1867,  under  which  the  re- 
moval from  the  state  court  was  made. 

First,  as  to  the  character  of  the  parties.  The 
plaintiff  is  a  citizen  of  the  state  of  Illinois 
and  the  defendant  is  a  corporation  created  un- 
der the  laws  of  Wisconsin.    Although  a  corpo- 
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ration,  being  an  artificial  body  createrl  by  lejjis- 
lative  power,  is  not  a  citizen  within  several 
Provisions  of  the  Constitution;  yet  it  has  been 
held  and  that  must  now  be  reprarded  an  settled 
law,  that,  where  riphts  of  action  are  to  be  en- 
forced, it  will  be  considered  as  a  citizen  of  the 
state  where  it  was  created,  within  the  clause 
extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  dif- 
ferent states.  Paul  v.  Virginia,  8  Wall.  177, 
19  L.  ed.  359.  The  defendant,  tlierefore,  must 
be  regarded  for-  the  purposes  of  this  action  as 
a  citizen  of  Wisconsin.  But  it  is  said,  and 
here  the  objection  to  tlie  jurisdiction  arises, 
that  the  defendant  is  also  a  corporation  under 
the  laws  of  Illinois,  and,  therefore,  is  also  a 
citizen  of  the  same  state  with  the  plaintiff. 
The  answer  to  this  position  is  obvious.  In 
Wisconsin  the  laws  of  Illinois  have  no  opera- 
tion. The  defendant  is  a  corporation,  and  as 
such  a  citizen  of  Wisconsin  by  the  laws  of  that 
state.  It  is  not  there  a  corporation  or  a  citi- 
zen of  any  other  state.  Being  there  sued  it 
can  only  be  brought  into  court  as  a  citizen  of 
that  state,  w^hatever  its  status  or  citizenship 
may  be  elsewhere.  Nor  is  there  anything  against 
this  view,  but,  on  the  contrary,  much  to  sup- 
port it,  in  the  case  of  The  Ohio  d  Miaaiasippi 
Railroad  Company  v.  Wheeler,  1  Black,  286, 
17  L.  ed.  130.  In  that  case  the  declaration 
averred  that  the  plaintiffs  were  a  corporation 
created  by  the  laws  of  the  states  of  Indiana  and 
284*]  Ohio,  and  that  the  defendant  *was  a  citi- 
zen of  Indiana,  and  the  court,  after  referring  to 
previous  decisions,  said  that  it  must  be  re- 
garded as  settled  that  a  suit  by  or  against  a 
corporation  in  its  corporate  name  is  a  suit  by 
or  against  citizens  of  the  state  which  created 
it  and,  therefore,  that  case  must  be  treated  as 
a  suit  in  which  citizens  of  Ohio  and  Indiana 
were  joined  as  plaintiffs  against  a  citizen  of 
the  latter  state  and,  of  course,  could  not  be 
maintained  in  a  court  of  the  United  States 
where  jurisdiction  of  the  case  depended  upon 
the  citizenship  of  the  parties.  The  court  also 
observed  that  though  a  corporation  by  the 
name  and  style  of  the  plaintiffs  in  that  case 
appeared  to  have  been  chartered  by  the  states 
of  Ohio  and  Indiana,  clothed  with  the  same  ca- 
pacities and  powers,  and  intended  to  accom- 
plish the  same  objects,  and  was  spoken  of  in 
the  laws  of  the  states  as  one  corporate  body, 
exercising  the  same  powers  and  fulfilling  the 
same  duties  in  both  states,  yet  it  had  no  legal 
existence  in  either  state  except  by  the  law  of 
that  state;  that  neither  state  could  confer 
on  it  a  corporate  existence  in  the  other  nor  add 
to  or  diminish  the  powers  to  be  there  exer- 
cised; and  that  though  composed  of  and  repre- 
senting under  the  corporate  name  tlie  same 
natural  persons,  its  legal  entity,  which  existed 
by  force  of  law,  could  have  no  existence  be- 
yond the  territory  of  the  state  or  sovereignty 
which  brought  it  into  life  and  endowed  it  with 
its  faculties  and  powers. 

The  correctness  of  this  view  is  also  con- 
firmed by  the  recent  decision  of  this  court  In 
the  case  of  R,  Co,  v.  Harris,  ante,  354.  In  that 
case  Maryland  railroad  corporation  was  em- 
powered by  the  legislature  of  Virginia  to  con- 
struct its  road  through  that  state,  and  by  an 
act  of  Congress  to  exteml  a  lateral  road  into 
the  District  of  CJolumbia.  By  the  act  of  Vir- 
ginia the  company  was  granted  the  same  rights 
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and  privileges  in  that  state  which  it  possessed 
in  Maryland,  and  it  was  made  subject  to  simi- 
lar pains,  penalties  and  obligations.  By  the 
act  of  Congress  the  company  was  authorized  to 
exercise  in  the  District  of  Columbia  the  same 
powers,  *rights,  and  privileges  in  the  ex-  [•28S 
tension  and  construction  of  the  road,  as  in  the 
construction  and  extension  of  any  railroad  iit 
Maryland,  and  was  granted  the  same  rights, 
benefits,  and  immunities  in  the  use  of  the  road 
which  were  provided  in  its  charter,  except  the 
right  to  construct  from  its  road  another  lat- 
eral road.  And  this  court  held  that  these  acts 
did  not  create  a  new  corporation  either  in  \'ir- 
ginia  or  the  District  of  Columbia,  but  only 
enabled  the  Maryland  corporation  to  exercisic 
its  faculties  in  that  state  and  District.  They 
did  not  alter  the  citizenship  of  the  corporation 
in  Maryland,  but  only  enlarged  the  sphere  of 
its  operations  and  made  it  subject  to  suit  in 
Virginia  and  in  the  District.  The  corpora- 
tion, said  the  court,  "cannot  migrate,  but  iiioy 
exercise  its  authority  in  a  foreign  territoi^ 
upon  such  comlitions  as  may  be  prescrilMMl  by 
the  law  of  the  place.  One  of  these  conditions 
may  be  that  it  shall  consent  to  be  sued  there. 
If  it  do  business  there  it  will  be  presumed  to 
have  assented,  and  will  be  bound  accordingly. 
For  the  purposes  of  Federal  jurisdiction  it  is 
regarded  as  if  it  were  a  citizen  of  the  state 
where  it  was  created  and  no  averment  or  proof 
as  to  the  citizenship  of  its  members  elsewhere 
will  be  permitted." 

Second,  as  to  the  limitation  to  the  state 
court  of  the  remedy  given  by  the  statute  of 
Wisconsin.  That  statute,  nifter  declaring  a 
liability  by  a  person  or  a  corporation  to  an 
action  for  damages  when  death  ensues  from  a 
wrongful  act,  neglect  or  default  of  such  per- 
son or  corporation,  contains  a  proviso  "that 
such  action  shall  be  brought  for  a  death  caused 
in  this  state,  and  in  some  court  established 
by  the  Constitution  and  laws  of  the  same."' 
This  proviso  is  considered  by  the  counsel  of 
the  defendant  as  in  the  nature  of  a  condition, 
upon  a  compliance  with  which  the  remedy 
given  by  the  statute  can  only  be  enforced. 

It  is  undoubtedly  true  that  the  right  of  ac- 
tion exists  only  in  virtue  of  the  statute,  and 
only  in  cases  where  the  death  was  caused  with- 
in the  state.  Tlie  liability  of  the  party,-  wheth- 
er a  natural  or  an  artificial  person,  extends 
only  to  cases  where,  from  certain  causes,  death 
ensues  within  the  •limits  of  the  state.  [•286 
But  when  death  does  thus  ensue  from  any  of 
those  causes,  the  relatives  of  the  deceased  named 
in  the  statute  can  maintain  an  action  for  dam- 
ages. The  liability  within  the  conditions  spec- 
ified extends  to  all  parties  through  whose 
wrongful  acts,  neglect  or  default  death  ensues, 
and  the  right  of  action  for  damages  occasioned 
thereby  is  possessed  by  all  pe.sons  within  the 
description  designated.  In  all  cases  where  a 
general  right  is  thus  conferred,  it  can  be  en- 
forced in  any  Federal  court  within  the  state 
having  jurisdiction  of  the  parties.  It  can- 
not be  withdrawn  from  the  cognizance  of  such 
Fe<leral  court  by  any  provision  of  state  legis- 
lation that  it  shall  only  be  enforced  in  a 
state  court.  The  statutes  of  nearly  every 
state  provide  for  the  institution  of  numerous 
suits,  such  as  for  partition,  foreclosure,  and 
the  recovers*  of  real  property  in  particular 
courts  and  in  the  counties  where  the  land  is 
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situated,  yet  it  never  has  i^*en  pretended  that 
limitations  of  this  character  oould  affect,  in 
any  respect,  the  jurisdiction  of  the  Federal 
court  over  such  suits  where  the  citizenship  of 
one  of  the  parties  was  otherwise  sufficient. 
Whenever  a  general  rule  as  to  property  or 
Mrsonal  rights,  or  injuries  to  either,  is  estab- 
lished by  state  legislation,  its  enforcement  by 
a  Federal  court  in  a  case  between  proper  par- 
ties is  a  matter  of  course,  and  the  jurisdic- 
tion of  the  court,  in  such  case,  is  not  subject 
to  state  limitntion. 

This  doctrine  has  been  asserted  in  several 
cases  by  this  court.  In  Suydam  v.  Broadnax, 
14  Pet.  67,  an  act  of  the  legislature  of  Ala- 
bama provided  that  the  estate  of  a  deceased 
I>crson,  declared  to  be  insolvent,  should  be  dis- 
tributed by  the  executors  or  administrators 
according  to  the  provisions  of  tlic  act,  and 
that  no  suit  or  action  should  be  commenced  or 
sustained  against  any  executor  or  adininintra- 
tor  after  the  estate  had  been  declared  to  be  in- 
Holvent,  except  in  certain  cases;  but  this  court 
held,  in  a  case  not  thus  excepte<l,  that  the  in- 
solvency of  the  estate,  judicially  declared  un- 
der the  act,  was  not  sufTicient  in  law  to  abate 
287*]  a  suit  instituted  in  the  circuit  *court  of 
the  United  States  by  a  citizen  of  another  stato 
against  the  representatives  of  a  citizen  of  Ala- 
bama. "The  11th  section  of  the  act  to  estab- 
lish the  judicial  courts  of  the  United  States," 
said  the  court,  '^carries  out  the  constitutional 
right  of  a  citizen  of  one  state  to  sue  a  citi- 
zen of  another  state  in  the  circuit  court  of 
the  United  States,  and  gives  to  the  circuit 
court  '^original  cognizance  concurrent  with  the 
courts  of  the  several  states  of  all  suits  of  a 
civil  nature  at  common  law  and  in  equity, 
etc.,  etc.  It  was  certainly  intended  to  give  to 
suitors  having  a  right  to  sue  in  the  circuit 
court,  remedies  co-extensive  with  these  rights. 
Tliese  remedies  would  not  be  so  if  any  pro- 
ceedings under  an  act  of  a  state  legislature,  to 
which  a  plaintiff  was  not  a  party,  exempting 
a  person  of  such  state  from  suit,  could  be 
pleaded  to  abate  a  suit  in  the  circuit  court." 

In  Bk,  V.  Jolly,  18  How.  506,  15  L.  ed,  474, 
this  court  declared  that  the  law  of  a  state 
"limiting  the  remedies  of  its  citizens  in  its 
own  courts  cannot  be  applied  to  prevent  the 
citizens  of  other  states  from  suing  in  the 
courts  of  the  United  States  in  that  state  for 
the  recovery  of  any  property  or  money  there  to 
M'hich  they  may  be  legally  or  equitably  enti- 
tled." The  same  doctrine  was  affirmed  in 
Hyde  v.  Stotie,  20  How.  170,  15  L.  ed.  874,  and 
in  Payne  v.  Hook,  7  Wall.  425,  19  L.  ed.  200. 

Third,  as  to  the  alleged  invalidity  of  the 
act  of  March  2d,  1867,  under  which  the  re- 
moval from  the  state  court  was  made.  The 
counsel  of  the  defendant,  while  confining  his 
special  objection  to  this  act,  questions  the 
soundness  of  the  reasoning  of  Mr.  Justice 
Story,  by  which  any  legislation  for  the  re- 
moval of  causes  from  a  state  court  to  a  Federal 
court  is  maintained.  We  may  doubt,  with  coun- 
sel,  whether  such  removal  before  issue  or  trial 
can  pro|)erly  be  called  an  exercise  of  appellate 
jurisdiction.  It  may,  we  think,  more  proper- 
ly 1h'  rcjrardod  as  an  indirect  mode  by  which 
the  Fciloral  court  acquires  original  jurisdic- 
tion of  the  causes.  DcnnxHioun  v.  Draper,  5 
Kltttchf.  ('.  C.  340.  But  it  is  not  material 
whether  the  reasoning  of  the  distinguished 
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jurist  in  this  particular  *is  correct  or  [*' 
otherwise.  Tlie  validity  of  such  legislation  ha» 
been  uniformly  recognized  by  this  court  since- 
the  passage  of  the  judiciary  act  of  1780,  I  Stat^ 
at  L.  73. 

The  judicial  power  of  the  Lnited  States  ex- 
tends by  the  Constitution  to  controversies  be- 
tween citizens  of  different  stetes  as  well  as  to> 
cases  arising  under  the  Constitution,  treaties 
and  laws  of  the  United  States  and  the  manner 
and  conditions  upon  which  that  power  shall  be- 
exercised,  except  as  the  original  or  appellate- 
character  of  the  jurisdiction  is  specially  des- 
ignated in  the  Consstitution,  are  merely  matters 
of  legislative  discretion.  In  some  cases,  from 
their  cliaracter,  the  judicial  power  is  necessar- 
ily exclusive  of  all  state  authority;  in  other 
cases  it  may  be  made  so  at  tlie  option  of  Con- 
gress, or  it  may  be  exercised  concurrently  with 
that  of  the  states.  Such  was  the  opinion  of 
Mr.  Justice  Story,  as  expressed  in  Martin  v» 
Hunfer*s  Leasee^  1  Wheat.  334,  and  this  con 
elusion  was  adopted  and  approved  by  this 
court  in  the  recent  case  of  The  Moaes  Taylor , 
4  Wall.  420,  18  L.  ed.  401.  The  legislation  of 
Congress  has  proceeded  upon  the  correctnesa 
of  this  position  in  the  distribution  of  jurisdic- 
tion to  the  Federal  courts.  The  judiciary  act 
of  1780  (1  Stet.  at  L.  73)  as  observed  in  the 
case  of  The  Moaes  Taylor,  declares  "that  ia 
some  cases  from  their  commencement  such  ju- 
risdiction shall  be  exclusive;  in  other  cases  it 
determines  at  what  stage  of  prdcetlure  such 
jurisdiction  shall  attech,  and  how  long  and 
how  far  concurrent  jurisdiction  of  the  state 
courts  shall  be  permitted.  Thus,  cases  in  which 
the  United  States  are  parties,  civil  causes  of 
admiralty  and  maritime  jurisdiction  and  cases 
against  consuls  and  vice-consuls,  except  for 
certain  offenses,  are  placed  from  their  com- 
mencement exclusively  under  the  cognizance 
of  the  Federal  courte.  On  the  other  hand,  some 
cases  in  which  an  alien  or  a  citizen  of  another 
state  is  made  a  party  may  be  brought  either 
in  a  Federal  or  a  state  court,  at  the  option 
of  the  plaintiff,  and  if  brought  in  the  state 
court  may  be  prosecuted  until  the  appearance 
of  the  defendant,  and  then  *at  his  option  [*289 
may  be  suffered  to  remain  there  or  may  be  trans- 
ferred to  the  jurisdiction  of  the  Federal  courta» 
Other  cases,  not  included  under  these  heads» 
but  involving  (questions  under  the  Constitu- 
tion, laws,  treaties,  or  authority  of  the  United 
States,  are  only  drawn  within  the  control  of 
the  Fe<leral  courts  upon .  appeal  ^r  writ  of  er- 
ror after  final  judgment.  By  subsequent  leg- 
islation of  Congress,  and  particularly  by  the 
legislation  of  the  last  four  years,  many  of  the- 
cases  which  by  the  judiciary  act  cou]d«only 
come  under  the  cognizance  of  the  Fe<leral 
courts  after  final  judgment  in  the  statx*  courta, 
may  be  withdrawn  from  the  concurrent  juris- 
diction of  the  latter  courts  at  earlier  stages, 
upon  the  application  of  the  defendant.  The 
constitutionality  of  these  provisions  cannot  be 
seriously  questioned  and  is  of  frequent  recog- 
nition by  both  state  and  Federal  courta." 

When  the  jurisdiction  of  the  Federal  court 
depended  upon  the  citizenship  of  the  parties, 
the  case  could  not  be  withdrawn  from  the  state 
courts  after  suit  commenced  until  the  passage 
of  the  act  of  1867,  except  upon  the  application 
of  the  defendant.  The  provision  of  the  Con- 
stitution extending  the  judicial  power  of  the 
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^^nited  States  to  controversies  between  citi- 
xenn  of  different  states  had  its  existence  in  the 
impression  that  state  attachments  and  state 
prejudices  might  alfect  injuriously  the  regular 
administration  of  justice  in  the  state  courts. 
The  protection  intended  against'  these  influ- 
ences to  non-residents  of  a  state  was  originally 
supposed  to  have  been  sufficiently  secured  by 
giving  to  the  plaintiff  in  the  first  instance  an 
election  of  courts  before  suit  brought;  and 
where  the  suit  was  commenced  in  a  state  court 
a  like  election  to  the  defendant  afterwards. 
The  time  at  which  the  non-resident  party 
should  be  allowed  thus  to  make  his  election 
was  evidently  a  mere  matter  of  legislative  dis- 
cretion, a  simple  question  of  expediency.  If 
Congress  has  subsequently  become  satisfied  that 
'Where  a  plaintiff  discovers,  after  suit  brought 
in  a  state  court,  that  the  prejudice  and  local 
inf1u£nce,  against  which  the  Constitution  in- 
tended to  guard,  are  such  as  are  Hkel}'  to  pre- 
Tent  him  from  obtaining  justice,  he  ought  to  be 
1t90*]  permitted  to  remove  his  case  into  a  *na- 
tional  court,  it  is  not  perceived  that  any  con- 
stitutional objection  exists  to  its  authorizing 
the  removal  and,  of  course,  to  prescribing  the 
•conditions  upon  which  the  removal  shall  be 
allowed. 

It  follows,  from  the  views  we  have  expressed, 
Ihat  the  objection  to  the  jurisdiction  of  this 
action  by  the  circuit  court,  upon  the  grounds 
advanced  by  the  defendant,  cannot  be  main- 
tained. 

It  only  remains  to  say  a  few  words  upon 
"the  refusal  of  the  court  to  give  the  instruc- 
tions prayed  by  the  defendant,  and  upon  its 
ruling  in  the  admission  of  certain  evidence, 
And  its  charge  to  the  jury. 

The  facts  of  the  case  are  very  few,  and  with 
respect  to  most  of  them  there  waa  little  con- 
flict of  evidence. 

The  deceased  came  to  her  death,  as  already 
stated,  in  December,  1804,  from  injuries  re- 
•ceived  from  a  locomotive  of  the  defendant, 
while  she  was  endeavoring  to  cross  its  railway 
track,  in  Academy  street,  in  Janesville,  Wis- 
-consin.  One  Mrs.  Woodward  and  a  Mr.  Rice, 
were  standing  together  with  her  just  previous 
to  the  accident,  upon  a  cross  walk  on  the 
northerly  side  of  the  street,  waiting  for  a 
freight  train  of  the  Milwaukee  &  Prairie  du 
Chien  Railway,  then  in  motion,  to  pass  east- 
wards, So  that  they  might  proceed  down  the 
street  and  over  the  railway  tracks.  At  that 
point  in  the  street  there  were  four  parallel 
railway  tracks  lying  near  each  other.  Two  of 
these,  one  of  those  on  the  northerly  side,  be- 
longed to  the  Milwaukee  &  Prairie  du  Chien 
Rail^^ay  Company,  and  the  other  two  belong- 
ing to  the  defendant,  the  Chicago  &  Northwest- 
ern Railway  Company. 

The  weather  was  nt  the  time  extremely  cold, 
and  a  strong  wind  was  blowing  up  the  tracks 
from  the  southwest,  and  snow  was  falling.  As 
soon  as  the  freight  train  had  passed,  Rice 
croRsed  the  tracks,  mming  at  a  brisk  rate.  In 
•crossing,  he  states  that  he  took  a  look  at  the 
tracks  and  that  he  neither  saw  nor  heard  anv 
engine  on  the  tracks  of  the  defendant.  Almost 
immediately  after  getting  across,  and  before 
he  had  gone  many  steps,  he  heard  a  scream 
and,  on  turning  around,  saw  that  the  women, 
Mrs.  Whitton  and  Mrs.  Woodward,  had  been 
knocked  down  by  a  locomotive  of  the  defend- 
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ant.  This  locomotive  was  at  the  time  backing 
down  in  a  westerly  direction,  opposite  to  that 
taken  by  the  freight  train  which  had  just 
passed,  the  tender  coming  first,  then  the  en- 
gine, drawing  a  single  freight  car.  The  per- 
sons in  this  locomotive  did  not  appear  to  be 
aware  of  the  injuries  they  had  occasioned, 
and  the  locomotive  continued  on  its  course  un- 
til their  attention  was  called  to  the  disaster 
by  the  efforts  of  Rice,  when  it  was  stopped. 
No  person  saw  the  locomotive  strike  the  de- 
ceased, or  noticed  her  conduct  after  Rice  left 
her  and  started  to  cross  the  tracks.  Tlie  in- 
juries which  both  of  the  women  received  re- 
sulted in  their  death.  Mrs.  Woodward  died 
soon  afterward,  and  Mrs.  Whitton  after  lin- 
gering some  weeks.  There  was  much  conflict 
of  evidence  upon  the  point  whether  the  bell 
was  rung  on  tne  locomotive  as  it  backed  down 
the  track  and  approached  Academy  street,  so 
as  to  give  warning  to  persons  who  might  be 
on  that  street  wishing  to  cross,  and  was  kept 
ringing  until  the  locomotive  and  tender  crossed 
the  street.  Rice  testified  that  he  did  not  hear 
any  bell  or  signal  from  this  train,  but  that 
the  bell  of  the  freight  train  which  had  passed 
was  ringing. 

Upon  these  facts  the  court  gave  to  the  jury 
a  clear  and  full  charge  upon  the  duties  and 
responsibilities  of  the  railroad  company  in 
crossing  the  street  of  the  city,  with  its  engines 
and  trains,  and  upon  the  care,  prudence  and 
caution  which  it  was  incumbent  upon  the  de- 
ceased to  exercise  in  crossing  the  tracks;  and 
as  to  the  damages  which  the  jury  were  author- 
ized to  find,  in  case  they  were  satisfied  that  the 
employees  of  the  company  had  been  guilty  of 
negligence,  and  that  such  negligence  had 
caus^  the  death  of  the  deceased. 

The  counsel  of  the  plaintiff  had  requested 
three  special  instructions  to  the  jury,  and  the 
counsel  of  the  defendant  had  requested  nine- 
teen special  instructions.  The  court,  however, 
declined  to  give  any  of  them  except  as  they 
were  embraced  in  its  general  charge.  Some  of 
the  instructions  pray^  by  the  defendant  pre- 
sented the  law  respecting  the  liability  of  the 
company  correctly,  and  some  of  them  were 
bas€^  upon  an  assumed  condition  of  things 
which  the  evidence  did  not  warrant.  But  it 
is  not  error  for  a  court  to  refuse  to  give  an 
extended  series  of  instructions,  even  though 
some  of  them  may  be  correct  in  the  propositions 
of  law  *which  they  present,  if  the  law  [*291 
arising  upon  the  evidence  is  g^ven  to  the  court 
with  such  fullness  as  to  guide  correctly  the 
jury  in  its  findings,  as  was  the  case  here;  nor 
IS  a  judgment  to  be  set  aside  because  the 
charge  of  the  court  may  be  open  to  some  ver- 
bal criticisms,  in  particulars  considered  apart 
by  themselves,  which  could  not  when  taken 
with  the  rest  of  the  charge  have  misled  a  jury 
of  ordinary  intelligence.  The  propriety  of  the 
rulings  of  the  court  in  this  case  is  fully  vindi- 
cated in  its  opinion  on  the  motion  for  a  new 
trial. 

The  evidence  of  the  condition  of  the  deceased 
— ^that  she  was  enceinte  at  the  time  of  the 
accidcntr— could  not  materially  have  affected 
the  jury  in  the  estimation  of  the  damages, 
after  the  clear  and  explicit  charge  of  the  court, 
as  to  the  ohar-icter  of  the  damages  which  only 
they  were  authorized  to  consider. 

The  other  evidence  in  the  case,  to  the  ad- 
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misaion  of  which  objection  was  taken,  wan  not 
material   and   could   not   have   influeucvd   the 
result. 
Judgment    affirmed. 


THE  COUNTY  OF  PENDLETON.  PlIJ.  In  Err., 

r. 
UENKY  AMY. 

(See  S.  C.  13  Wall.  207-306.) 

Dcftiol  of  oinirrship  of  ncffOtiable  paper  fjood  on 
pcucral  demurrer — other  pUaa — e9topp*jL 

1.  In  an  action  upon  coupons,  pl^as  that  the 
nlalDtiff  it  neither  the  owner,  holder  nor  liearer. 
and  that  (be  bonds  belonged  to  a  third  person,  and 
that  the  county  did  not  make  them,  are  Kood  on 
general   demurrer. 

'2.  Where  the  pleadings  show  that  the  c«>iinty  re- 
ceived, in  exchani^e  for  the  bonds,  a  certlrtoate  of 
stfKk  n(  the  railroad  company,  which  It  held  about 
pfventeen  years,  and  still  hold*,  the  county  U 
estopt»ed  from  asserting  that  the  conditions  on 
which  the  bonds  were  to  be  Usued  had  not  been 
fulfilled. 

[No.  CO.] 

Arpufd  Jan.  11,  W2.      Decided  Feb.  10,  1S:2. 

IN  ETJROR  to  the  Circuit  Court  of  tlio  Unitett 
Stales  for  the  District  of  Kentucky. 

Thi^  was  an  action  of  debt,  brought  in  the 
court  Mow,  by  the  defendant  in  error,  ugniu^t 
the  ccuntv  of  Pendleton,  to  recover  the  *um  of 
$13.A0f».8.i  claimed  to  be  due  him  on  334  cou- 
]»on«i.  representing?  the  unpaid  interest  for  sev- 
er.il  years  on  fifty  bonds  of  $1,000  each,  which 
had  been  issued  by  the  county  in  payment  of 
a  subscription  to  the  capital  stock  of  the  Cor- 
injrton  Jc  Lexington  Railroad,  the  Iwnd-*  U*injr 
payable  to  bearer,  and  having  been  sold  by  the 
railroad  company  and  bought  by  Amy. 

Tlie  county  of  Pendleton  filed  four  plea^j  in 
bar  of  the  action,  to  which  the  pluintiil*  de- 
murred, and  upon  tlie  demurrer  the  ctmrt  gave 
judgment  for  the  plaintiflf  for  the  -ium  de- 
manded in  the  declaration.  Tlie  county  brings 
this  writ,  and  assigns  as  error  that  tlu»  court 
l>eiow  improperly  sustained  the  denmrrer'i. 

The  case  is  stated  by  the  court. 

Me$»r8.  B,  H.  Brlatow,  ir.  Y.  Fmdufl,  and 
MnKtes  d  Furber  for  plaintiff  in  error. 

Messrs.  Jolin  W.  SteTenson  and  Ihinmf 
Myers  for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  court: 

It  must  be  admitted  that  the  pleas  interposed 
by  the  defendant  in  the  court  wlow  were  inar- 
tiptically  framed;  .that  they  were  argumenta- 
tive, and  that  they  set  up  nothing  which  could 
not  have  been  taken  advantage  of.  for  what  it 
waii  worth,  under  the  general  issue.  They  might 
have  been  **tricken  from  the  record  on  motion, 
or.  if  sfH'cial  demurrers  were  allowable  in  that 
circuit,  tliey  would  have  been  condemned,  hati 
the  plaint  iff  so  demurred.  But  the  demurrers 
were  general,  and  the  question  before  us  is 
whether  any  of  the  pleas  set  up  a  substantial 
flefeuK*  to  the  action. 

Thife  j^uit  was  brought  to  recover  the  aggre- 
gate amount  of  certain  coupons  or  interest  war- 
rant* attached  to  fifty  bonds,  of  $1,000  each. 
13  Wall. 


The  bonds  were  dated  October  1.5.  1853,  payable 
thirty  years  after  date,  and  alleged  to  have  been 
made  and  issued  by  the  county  of  Pendleton,  by 
virtue  of  authority  conferred  by  the  legislature 
of  the  state.  Tlie  declaration  averred  not  only 
the  execution  of  the  bonds  with  interest  war- 
rants attached  to  each,  payable  to  bearer  semi- 
annually, on  the  15th  days  of  April  and  Octo- 
ber of  every  year,  but  also  that  they  had  been 
delivered  to  the  Covington  &  Lexington  Rail- 
road Company,  in  payment  of  a  subscription 
made  by  the  coimty  to  the  capital  stock  of  the 
company,  under  authority  given  by  the  act  of 
the  legislature.  It  was  further  averred  that 
the  bonds  were  received  by  the  railroad  com- 
pany, and  that  a  certificate  for  the  shares  of 
the  stock  subscribed  as  aforesaid,  was  issued 
to  the  county  and  was  received  by  it,  and  that 
it  is  still  owned  by  the  county.  The  declara- 
tion also  made  the  further  averments  that  the 
bonds  were  afterwards  sold  by  the  railroad 
company  for  $50t000.  and  delivered  to  tin*  pur- 
chaser with  the  coupons  attached :  that  the 
plaintiff  subsequently  benune  the  owner,  bold- 
er and  bearer  of  them  all,  and  that  from  the 
15th  day  of  October,  18(i4.  inelu}'ive.  until  the 
commencement  of  the  suit,  the  county  had  neg- 
lected and  refused  to  pay  the  coupons,  though 
often  requested. 

To  the  cause  of  action  thus  set  forth  the  de< 
fendant  pleaded,  first,  that  the  plaintiff  was  not 
at  the  time  of  filing  his  declaration,  or  at  the 
time  of  entering  the  plea,  the  owner,  holder  or 
bearer  of  the  said  alleged  bonds  or  coupons, 
nor  of  any  or  either  of  them,  as  in  the  deela ra- 
tion mentioned.  •     ' 

Now,  while  it  is  true  that  the  defense  which 
it  sets  up  was  only  inferentially  an  auHwer  to 
the  plaintiff's  complaint,  and  while  it  might  as 
well  have  been  set  up  under  the  general  issue, 
it  was,  nevertheless,  a  traverse  of  a  material 
averment  ef  the  declaration.  The  coupons  were 
made  payable  to  bearer,  but  if  the  plaintiff  was 
neither  the  owner^  nor  the  holder,  nor  the 
bearer,  they  were  not  promises  to  pay  him,  and 
the  county  was  not  indebted  to  him.  Hence 
it  was  material  to  his  case  to  aver,  as  he  did, 
"^that  he  was  the  bearer,  and  the  plea  [*304 
took  issue  with  this  averment.  It  denied  the 
title  of  the  plaintiff,  or  his  right  of  action  and, 
(hough  faulty  in  form,  in  substance  it  amounted 
to  a  defense,  it  was.  therefore,  eiTor  to  over- 
rule it  upon  a  general  demurrer. 

Similar  observations  might  be  made  respect- 
ing the  demurrers  to  the  second  and  fourth 
pleas. 

The  third  plea  was  in  effect  a  denial  of  any 
legislative  authority  to  the  county  to  subscribe 
to  the  stock  of  the  railroad  company,  and  to 
issue  bonds  for  the  payment  of  such  subscrip- 
tion. It  averred  that  although  the  legislature, 
by  one  act,  empowered  the  ooimty  to  subscribe 
to  the  stock  of  the  company,  and  to  borrow 
money  to  pav  the  subscription,  yet  the  authori- 
ty was  coupled  with  a  proviso  that  the  real  ea- 
tate  holders  residing  in  the  county  should  so 
vote  by  a  majority,  at  such  times  as  the  coimty 
court  misrht  appoint,  and  that  "the  question  of 
subscribing  stock  or  of  borrowing  money  to 
pay  the  same,  never  was  submitted  to  the  real 
estate  holders  residing  in  the  county  of  Pendle* 
ton,  to  be  determined  by  a  vote  of  the  majority 
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of  them,  as  authorized  and  required  by  the  act.  ; 
before  any  stock  had  been  Bubscribed  by  or  for  1 
Kaid  county,  or  any  money  borrowed  to  pay  the 
wime."  The  plea  further  averred  that  subject 
to  the  acts  of  the  legislature  (enacted  before  the 
subscription  was  made)  which  authorized  the 
levy  of  a  tax  for  the  purpose  of  paying  the  sub- 
Bcriptions  to  the  stock  of  the  said  company,  also 
provided  that,  before  a  subscription  should  be 
made  and  a  tax  levied,  the  question  of  levying 
the  tax  should  be  submitted  to  the  voters  of  the 
county,  and  if  a  majority  of  the  votes  cast 
should  be  in  favor  of  the  tax,  it  should  be 
levied,  and  the  subj*cription  snould  be  made: 
and  the  plea  denied  that  the  question,  whether 
the  tax  or  thp  subscription  authorized  by  these 
acts,  or  whether  any  tax  for  the 'payment  of 
the  subscription  of  stock  in  said  company 
should  be  imposed  in  the  county,  had  ever 
been  submitted  to,  or  voted  upon,  by  the  voters 
of  Pendleton  county,  in  conformity  with  said 
acts.  The  plea  then  averred  that  no  othei 
acts  of  the  legislature  authorized  the  county, 
or  any  one  for  it,  to  subscribe  stock  for  it  in 
said  company,  or  to  levy  a  tax  for  payment,  or 
to  borrow  money,  or  to  issue  bonds  or  coupons 
for  the  payment  of  any  subscriptions  of  stock 
therein.  The  general  demurrer  to  this  plea 
raises  the  question  whether  it  presented  a  sub- 
stantial defense  to  the  action. 

It  is  to  be  noticed  at  the  outset  that  the  plea 
concedes  legislative  authority  to  the  county  to 
make  a  subscription,  and  to  issue  bonds  in  pay- 
ments although  the  exercise  of  the  authority 
was  required  to  be  preceded  by  a  popular  vote. 
It  concedes  that  the  bonds  were  m  fact  made 
and  issued.  We  say  it  concedes  this,  because 
such  making  and  issue  are  alleged  in  the  dec- 
laration, and  the  plea  does  not  traverse  the  alle- 
gation. It  concedes  that  the  subscription  was 
made :  that  the  bonds  were  delivered  to  the  com- 
pany in  payment ;  that  they  were  sold  for  $50,- 
000:  that  the  plaintiff  subsequently  became  the 
owner,  and  hence  that  he  stands  in  the  position 
of  a  purchaser  for  value;  and  it  concedes  that 
the  county  obtained  for  the  bonds  a  certificate 
of  stock  in  the  railroad  company,  which  it  now 
holds. 

Without  legislative  authority  a  municipal 
corporation,  like  a  county,  may  not  subscribe 
to  the  capita]  stock  of  a  railroad  company,  and 
^ind  itself  to  pay  its  subscription,  or  issue  its 
Donds  in  payment;  and  if  it  does,  the  purchase 
of  such  bonds  is  affected  by  the  want  of  au- 
thority to  make  them.  But  it  does  not  follow 
from  this  that  when  the  legislature  has  given 
its  sanction  to  the  issue  of  bonds,  provided  that 
before  their  issue  certain  things  shall  be  done 
by  the  officers,  or  the  people  of  the  county,  the 
bonds  can  alwavs  be  avoided  in  the  hands  of  an 
innocent  purchaser  by  proof  that  the  county 
officers,  or  the  people,  have  not  done,  or  have 
insuniciontly  done^  the  things  which  the  legis- 
305"*  1  lature  required  *to  be  done  before  the 
authority  to  subscribe  or  to  issue  bonds,  should 
be  exercised.  A  purchaser  is  not  always  bound 
to  look  further  tlian  to  discover  that  the  power 
has  been  conferred,  even  though  it  be  coupled 
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•vith  conditions  precedent.  If  the  right  to  sub- 
••eTibe  be  made  nependent  upon  the  result  of  a 
»onular  vote,  the  officers  of  tlie  county  must  first 
iletermine  whether  the  vote  has  been  taken  a» 
directcil  bv  law  and  what  the  vote  was.  When, 
therefore,  they  make  a  subscription  and  isnue 
•ounty  bonds  in  payment,  it  may  fairly  be  pre- 
*ume<f,  in  favor  of  an  innocent  purchaser  of 
he  bonds,  that  the  condition  which  the  law  at- 
I ached  to  the  exercise  of  the  power  ha*  been 
fulfilled.  To  issue  the  bonds  without  tlie  ful- 
filment of  the  precedent  conditions  would  be  a 
tiiiMdemeanor.  and  it  is  to  be  presumed  that 
oublic  officers  act  rightly.  We  do  not  say  tlii* 
is  a  conclusive  pn»sumption  in  all  cases,  but  It 
has  more  than  once  been  decided  that  a  county' 
may  be  estopped  against  asserting  that  the 
conditions  attached  to  a  grai.t  of  power  were- 
not  fulfilled.  Know  Co.  v.  Aftithncall,  21  How, 
.")3!>.  U\  K.  ed.  208:  Histtell  v.  ./cffcrsom'ilh\  24 
How.  287,  10  L.  ed.  604;  Moran  v.  Couirn,  t 
HIack.  722.  17  L.  ed.  .142;  Meyer  v.  Muscatinr.  I 
Wall.  384.  17  L.  ed.  .5«4;  Van  Hofttrup  v.  Madi- 
fion  City,  1  Wall.  291,  17  L.  ed.  538:  Supervisors 
V.  Schenck,  5  Wall.  772,  18  L.  ed.  550.  The  es- 
toppel in  these  cases  was  either  by  recitals  in 
the  bonds  that  the  conditions  precedent  had 
been  complied  with,  or  by  the  fact  that  the  coun- 
ty had  subsequently  levied  taxes  to  pay  inter- 
est on  the  bonds.  In  the  present  case  it  does 
not  appear  in  the  pleadings  whether  or  not  the 
bonds  containetl  any  such  recitals,  nor  whether 
the  officers  of  the  county  havi*  levied  taxes  to 
pay  interest  on  them,  or  whether  any  interest 
lias  Iwen  paid.  These  grounds  of  estoppel  do 
not  exist.  But  if  such  acts  and  such  recitaU 
are  sufficient  to  protect  bona  fide  purchasers 
against  an  attempt  to  set  up  non-compliance 
with  the  conditions  attached  to  the  grant  of 
|iower  to  issue  the  lionds,  it  is  not  easy  to  see 
why  the  pleadings  do  not  show  an  estoppel  in 
this  case.  The  county  received  in  exchange 
for  the  bonds  a  certificate  for  the  stock  of  the 
railroad  company,  which  it  held  about  seven- 
teen years  before  the  present  suit  was  brouglit. 
♦and Which  it  still  holds.  Having  ex-  [♦30© 
changed  the  bonds  for  the  stock,  can  it  retain  the 
proceeds  of  the  exchange,  and  assert  against  a 
purchaser  of  the  bonds  for  value  that,  though 
the  legislature  empowered  it  to  make  them,  and 
put  them  upon  the  market  upon  certain  condi- 
tions, they  were  issued  in  disregard  of  the  con- 
ditions? We  think  they  cannot  and,  therefore,, 
that  the  third  plea  cannot  be  sustained. 

But  for  the  reasons  given  above  the  case  must 
be  sent  back  for  another  trial ;  when,  doubtless, 
the  pleadings  will  be  changed. 

The  judgment  is  reversed f  and  the  cause  is 
remitted  for  further  proceedings. 

We  concur  in  the  judgment  of  reversal,  but 
do  not  assent  to  all  the  views  expressed  in  the 
opinion  of  the  majority. 

Field,  J. 
MiUer,  J. 
Ckase,  Ch.  J. 
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THE  PRESIDEXT.  MAXAOERS.  AND  COM- 
PANY OF  THE  DELAWARE  &  HUD- 
SOX  CAXAL  COMPANY,  Appta., 

V. 

HEXRY  C.  CLARK. 
(See  S.  C.  13  Wall.  311-328.) 

Trademarks — irhat    not   protected — inolation — 
geographical  names, 

1.  A  company  batt  D«>t  an  exclusive  ri^tit  to  the 
nite  of  the  words  "Lackawanna  coal"  as  a  distinc- 
tive name  or  trademark  for  the  coal  mined  by  It 
and  transported  over  Its  railroad  and  canal  to 
market. 

2.  Where  rights  to  the  exclusive  use  ot  the  trade- 
mark are  Invaded,  the  essence  of  the  wroni;  con- 
sists In  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  as  those  of  another. 

3.  One  has  no  right  to  appropriate  ideographical 
names  as  a.  trademark,  so  as  to  restrain  other  pro- 
du<-eri!  of  similar  products  In  the  same  place  from 
the  use  of  those  words  in  describing  their  goods. 

[No.  95.] 
Arfjaed  Feb.  6,  1S7>,      Decided  Feb.  26\  /872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
"York. 

This  action  was  commenced  in  the  court  be- 
low by  tlie  appellants,  to  enjoin  and  restrain  the 
defendant,  who  is  a  dealer  in  coal  in  the  city 
<if  l*rovidence,  R.  L,  from  advertising  or  sell- 
ing or  attemptinj;  to  sell  any  coal,  other  than 
that  mined  by  the  complainants,  under  the 
name  of  "Lackawanna  coal,"  and  also  for  an  ac- 
counting of  profits.  After  hearing  and  argu- 
ment, the  circuit  court  dismissed  the  bill  and 
the  complainants  appealed  to  this  court. 

A  further  statement  appears  in  the  opinion. 

}fefitir8.  E.  H.  Owen  and  S.  P.  Nash,  for 
appellants: 

The  appellants  hare  a  valid  title  to  the  use 
of  that  word  as  a  trademark,  and  should  be  pro- 
tected in  the  use  thereof  against  the  fraudulent 
and  deceptive  act  of  the  defendant. 

It  appears  from  the  undisputed  testimony  in 
the  case,  that  the  appellants  were  the  first  to 
adopt  and  impose  ujion  it  the  new  and  peculiar 
office  of  becoming  and  being  thereafter  the  name 
and  trademark  for  their  coal.  They  so  adopted 
and  appropriated  it  as  early  as  1829.  at  the 
very  commencement  of  their  coal  business.  The 
first  coal  which  they  brought  to  market  was 
called  and  sold  by  the  name  of  Lackawanna 
•coal,  and  all  the  coal  which  they  have  hitherto 
produced  and  brought  to  market,  has  been  sold 
and  dealt  in  by  that  name  and  by  no  other. 

By  such  original,  special,  and  peculiar  appro- 
priation of  the  word  "Lackawanna"  the  appel- 
lants acquired  a  title  thereto,  and  the  right  to 
its  exclusive  use  in  combination  with  the  word 
"coal'*  and  thereupon  and  thereafter,  by  the 
continued  use  thereof,  the  new  compound  word 
**Lacka wanna  coal"  rightfully  l^ecame  and  was 
and  is  the  name  and  trademark  for  their  coal, 
not  limited  bv  territorial  bounds.  Derringer 
V.  Plntc.  29  Cal.  292. 

It  is  not  necessary  that  the  word  which  may 
be  adopted  as  a  name  and  trademark,  should 
1>e  a  now  creation,  never  before  known  or  used, 
to  entitle  it  to  lie  so  adopted.  Any  word  in 
common  use  may  be  taken,  if  its  application  be 
original,  and  so  far  peculiar  as  to  be  capable. 


Note. — Tnnlem'trk  In  oconntfthicat 
notes.  4.'.  L.  ed.  U.  S.  305;  17  C.  C.  A. 
r    >.  242. 
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I  when  known  to  the  public,  of  distinguishing 
the  property  of  the  party  so  adopting  it,  and  to 
which  it  may  be  attached,  from  that  of  other 
parties.  In  such  case  the  right  of  the  public  to 
w^e  the  word  is  not  abridged.  It  can  be  used  as 
originally,  and  in  any  ana  every  other  way  im- 
aginable, except  in  its  peculiar  combination 
with  the  word  "coal." 

McAndrew  v.  Bassett,  10  Jur.  (N.  S.)  550; 
Seixo  V.  Provezende,  L.  R.  1  Ch.  App.  192; 
Mesaerole  v.  Tynberg,  4  Abb.  Pr.  (N.  S.)  410; 
Sewman  v.  Alvord,  49  Barb.  692;  WHliams  v, 
Spence,  25  How.  Pr.  360;  Amoakeag  Mfg.  Co.  v. 
Spear,  2  Sandf.  599,  and  cases  hereafter  cited. 

The  exceptions  to  the  right  to  appropriate  a 
word  for  a  trademark  are:  that  it  cannot  be 
(lone  when  the  word  "adopted"  is  merely  used  as 
descriptive  of  quality,  as  in  the  cases  of  Stokes 
V.  Landgraff,  17  Barb.  608;  Cortcin  v.  Daly,  7 
Bosw.  222 ;  Amoskeag  Mfg.  Co.  v.  Spear,  supra; 
or  where  it  is  the  proper  name  for  the  article, 
as  in  the  case  of  "Sclmapps"  (M'olfe  v.  Goulard, 
18  How.  Pr.  64)  ;  or  where  it  has  by  general  use 
become  the  appropriate  name  of  an  article, 
which  all  persons  manufacturing  the  same  may 
u-e.  as.  in  the  case  of  "Dr.  Jolmson's  Yellow 
Ointment;"  Singleton  v.  Bolton,  3  Doug.  393; 
the  "Essence  of  Anchovies,"  Burgess  v.  Burgess, 
17  Eng.  L.  &  E.  267. 

The  word  "Lackawanna,"  as  used  by  the  ap- 
pellants, does  not  come  within  either  of  these 
exceptions.  It  is  not  the  generic  name,  nor  is  it 
naturally  the  appropriate  name  for  coal.  In  its 
original  sense  it  does  not  mean  coal,  nor  had  it 
become  by  previous  use  the  name  of  coal,  nor 
does  it  imply,  nor  was  it  intended  to  indicate  the 
quality  of  coal;  but  it  was  adopted  for  and  be- 
came and  was  and  still  is  the  specific  name 
thereof,  indicating  its  origin  and  owner:<]iip, 
and  by  which  it  could  be  bought  and  sold  in 
market;  and  the  court  below  was  correct,  there- 
fore, in  holding,  as  it  in  effect  ap])ears  to  have 
done,  that  the  appellants  had  esbiMished  their 
title  to  the  word  as  their  trademark. 

Nor  has  the  defendant  any  color  of  riarlit  to 
sell  his  coal  by  the  name  of  L-ick-awnnna  coal, 
from  the  mere  fact  that  it  comes  from  what  is 
commonly  known  as  the  Lacknsvninin  region? 
more  especially  since  it  docs  not  come  from  the 
appellants'  mines,  nor  through  them  as  pro- 
ducers, and  is  not  in  fact  the  coal  known  in 
market  as  Lackawanna  coal. 

MoAndrew  v.  Bassett,  18  Jur.  (X.  S.)  550; 
^eiofo  V.  Provezende,  L.  R.  1  Ch.  App,  192;  New- 
man v.  Alvord,  49  Barb.  688. 

The  defendant  has  not  established  by  com- 
petent testimony,  that  any  company  or  person 
other  than  himself  advertises  or  sells  their  own 
or  other  kinds  of  coal  by  the  name  of  Lacka- 
wanna coal. 

Eren  if  it  be  established  by  the  testimony, 
which  is  not  conceded  except  for  the  argument, 
that  others  have  sold  Scranton  coal  by  the  name 
of  Lackawanna  coal ;  yet,  that  did  not  and  does 
not  justify  the  defendant  in  so  doinir.  It  is  no 
defense  to  this  action  that  the  defendant's  fraud 
and  deception  has  been  multiplied,  and  hith- 
erto courts  have  not  shown  any  disposition  to 
treat  that  as  a  defense^  but  rather  as  an  aggra- 
vation. 

Taylor  v.  Carpenter,  2  Wood.  &  M.  8 ;  Cocks 
V.  Chandler,  L.  R.  11  Eq.  445;  Qillott  v.  Ester- 
I  brook,  47  Barb.  470. 
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That  this  court  has  jurisdiction  to  restrain 
the  defendant  from  the  further  use  of  tlie  appel- 
lants' trademark  is  beyond  question.  The  fol- 
lowing are  some  of  tlic  numerous  cases  in  the 
Federal  and  state  courts,  and  also  in  the  Eng- 
lish courts,  whore  injunctions  have  been  granted 
to  restrain  in  the  use  of  names  which  had  been 
adopted  as  trademarks : 

Hoicard  v.  Henriqtics,  3  Sandf .  725 ;  Stonq  v. 
CarUiin  (2  Sandf.  738),  13  Law  Rep. 360;  Marsh 
V.  Billings,  7  Cush.  322;  Woodward  v.  Lazar, 
21  Cal.  448;  Genin  v.  Chadscy,  Hoff.  Prov. 
Rem.  245;  Brooklyn  White  Lead  Co.  v.  Mas- 
ury,  '2o  Barb.  416;  Christy  v.  Murphy,  12  How. 
Pr.  77;  Fetridge  v.  Merchant,  4  Abb.  Pr.  156; 
Williams  V.  Johnson,  2  Bosw.  1;  Burnett  v. 
Phalon,  9  Bosw.  192;  Howe  v.  Hoxoe  Machine 
Co.  60  Barb.  236;  'Sewman  v.  Alvord,  49  Barb. 
588;  Ciillott  v.  Estcrhrook,  47  Barb.  455;  3  Duer, 
024;  Filley  v.  Fassctt,  8  Am.  Law  Rog.  (N.  S.) 
402;  Barroics  V.  Knight,  fi  R.  I.  434;  Knott  v. 
Morgan^  2  Keen,  220;  liansome  v.  Bentall,  3 
Law  Jour.  (X.  S.)  161;  Mc.lndrcw  v.  Bnssctt. 
10  Jur.  (N.  S.)  550;  Syhes  v.  Sykes,  3  B.  &  Cr. 
541;  Clement  v.  Mnddick,  22  Law  Rep.  428; 
Govt  V.  Aleplogln,  6  Bcav.  69;  Croft  v.  Day, 
7  Bcav.  89;  Messcrole  v.  Yynhcrg.  4  Abb.  Pr. 
(N.  S.)  414;  Bine  v.  Lnrf,  10  Lend.  Jur.  106; 
Tayloi'  V.  Carpenter,  3  Story,  458;  2  Wood.  & 
M.  2:  Taylor  v.  (Utrpentei',  11  Paige,  292;  CoaM 
V.  Ho^brook,  2  Snndf.  Ch.  598:  Congress  <C 
/?*«;>.  /?;>r.  <'o.  > .  //tr//t  i?oc/c  Cof»/7.  Spr.  Co.  46 
X.  Y.  291;  Coffcn  v.  Brunt  on,  4  Mcl^ean,  618. 

Messrs.  FuUcrton,  Knox  d  Hiidd,  for  ap- 
pellee: 

1.  To  constitute  a  trademark  in  a  name,  the 
name  must  be  either:  (1)  An  invented  one;  or 
(2)  one  which  identifies  the  maker  with  the 
article  by  indicating  tlie  person  by  whom  made; 
in  other  words,  the  name  must  be  either  a  mere- 
ly fancy  name,  or  a  name  indicating  o^vnership 
or  origin. 

2.  A  |M»rson  has  no  right  to  appropriate  a 
name  wliich  others  may  apply  with  equal  truth 
and  have  an  equal  riglit  to  employ  for  the  same 
purpose,  such  as  a  geographical  name,  as  in 
this  case. 

3.  The  basis  of  the  action  of  a  court  of  equity 
to  restrain  the  infringement  of  the  right  to  a 
trademark,  is  fraud  or  imposition  on  the  part 
6f  the  defendant;  fraud  as  against  the  plaintiff, 
or  imposition  on  the  public. 

4.  The  name  must  be  used  distinctively  and 
exclusively,  in  order  to  give  title  to  it. 

6.  Tlie  right  to  a  trademark  may  be  lost  by 
abandonment,  or  such  acquiescence  by  the  owner 
in  its  u«e  by  others  as  either  amounts  to  a 
license  to  others  to  u«e  the  trademark  or  estops 
the  owner  from  complaining  of  its  use. 

In  support  of  the  above  principles,  see: 
Amoskcag  Mfg.  Co.  v.  Hpcar,  2  Sandf.  599; 
Conein  v.  Daly,  7  Bos.  222 ;  Blanehnrd  v.  Jlill. 
2  Atk.  484;  Knott  v.  Morgan,  2  Keen,  219; 
Fetridge  v.  Wells,  13  How.  Pr.  387;  Brooklyn 
White  Lead  Co.  v.  Masury.  25  Barb.  418;  Bur- 
gess T.  Burgess,  17  Eng.  L.  &  E.  260;  Williams 
V.  Johnson,  2  Bosw.  1;  Wolfe  v.  Ooulard,  18 
How.  Pr.  67;  Burnett  v.  Phalon,  9  Bos.  197; 
Clark  V.  Clark,  25  Barb.  76;  Bininger  v.  Wat- 
tles, 28  How.  Pr.  206;  Samuel  v.  Buger,  13 
How.  Pr.  342. 

It  is  dinicult  to  see  the  slightest  difTerence  of 
Ttrit^oiple  between  these  cases  and  the  one  under 
582 


!  discussion.  The  complainants  on  the  one  hand, 
and  the  so-called  Scranton  and  Pittston  Com- 
panies on  the  other  hand,  mine  their  respective 
coals  in  the  same  valley  or  region,  the  Lacka- 
M'anna.  The  article  named  and  produced  by 
each  of  the  three  companies  is  the  same,  name- 
ly, anthracite  coal,  and  each,  therefore,  under 
the  principle  of  the  decision,  has  a  right  to  call 
its  product  Lackawanna  coal. 

So  far  has  this  principle  been  carrie«I,  that 
the  courts  have  refused  to  enjoin  the  defend- 
ants from  using  the  plaintiff's  own  name  to  des- 
ignate the  article  produced  bv  him  where,  by 
long  and  general  use,  the  plaintiff's  name  had 
iK'Come  identified  with  the  article  in  question 
it>elf,  and  not  with  any  particular  quality  or 
description  of  it. 

It  certainly  cannot  be  questioned,  under  the 
testimcmy  in  this  case,  that  the  name  "Lacka- 
wanna coal"  has,  in  the  general  understanding 
of  dealers  in  and  writers  on  coal,  become  the 
proper  designation  of  all  coal  mined  and  pro- 
duced froin  that  valley  or  region,  no  matter  by 
what  parties  it  is  mined,  brought  to  market  or 
sold. 

All  the  cases  hold  that,  to  entitle  tlie  «»«)m- 
plainant  to  an  injunction,  there  must  be.  if  not 
some  elements  of  fraud,  at  least  some  deception, 
whether  intentional  or  unintentional.  There 
must  be  some  evidence  of  design  to  deceive  the 
public  or  to  wrong  the  original  proihuvr.  by 
passing  off  an  article  not  profluced  by  the  orig- 
inal manufacturer,  as  and  for  his. 

M'ithcrftpiton  v.  Curric,  known  as  the  Glenficld 
Slfarch  t'Hsc,  in  which  the  opinion  of  Vice  Clian- 
cellor  Malin.  22  L.  T.  R.  200.  was  rever^od  on 
appeal.  23  L.  T.  R.  443:  Cottdir  v.  Decrr.  known 
as  the  Mol'me  Plough  i'asi..  in  which  the  su- 
preme court  of  Illinois  reversed  the  juili»m»MU 
granting  an  injunction  of  the  circuit  court.  .54 
111.  439 :  Congress  <(•  Em  p.  Spr.  Co,  v.  High  Roek 
Cong,  ^prtng  Co.  45  N.  Y.  291. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  first  and  leading  question  present***!  by 
this  case  is  whether  the  complainants  have  an 
f  xelu»*ive  right  to  the  u^e  of  the  words  "Lacka- 
wanna coal"  as  a  distinctive  name  •or  [•321 
trademark  for  the  coal  mined  by  them  and 
tran>*|»orled  over  their  railroad  and  canal  to 
market. 

They  connncnccd  mining  on  their  land  in  tlip- 
T^eka wanna  valley,  about  the  year  1.H2S.  iind 
they  have  ever  since  bwn  engjiged  in  takin^r  out 
coal,  and  earr>ing  it  to  the  Hudson  river  and 
to  the  nijirk<'ts  of  the  country.  The  avermnit 
of  their  bill  is  that  aliout  the  time  they  o«>ni- 
mencfd  their  operation,  they  sought  out.  de- 
vised, and  adopted  the  name  "Lackawaniui 
coal"  as  a  special,  particular,  and  distineti%-fr 
name,  or  trademark,  by  which  their  coal  might 
lie  introduced  to  dealers  as  the  product  of  their 
mine,  in  distinction  from  the  coal  of  other  pro- 
ducers, and  that  prior  to  their  adoption  of  the 
word  ''Ijickawanna"  it  had  never  been  ndopUNl 
or  used  in  combination  with  the  word  "coal*^ 
as  a  name  or  trademark  for  any  kind  of  coal. 
Their  bill  also  avers  that  ever  since  their  adop- 
tion of  the  name,  their  coal  has  been  called  and 
known  in  the  market  as  ''Lackawanna  coal"  and 
by  no  other  name. 
'  These  averments  of  the  bill  are  supported  by 
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no  inconsiderable  evidence.  The  complainants 
were  undoubtedly,  if  not  the  first,  among  the 
first  producers  of  coal  from  the  Lackawanna 
valley,  and  the  coal  sent  to  market  by  them 
has  been  generally  known  and  designated  ab 
Lackawanna  coal.  Whether  the  name  "Lacka- 
wanna coal"  was  devised  or  adopted  by  them 
as  a  trademark  before  it  came  into  common 
use  is  not  so  clearly  established.  On  the  con- 
trary, the  evidence  shows  that  long  before  the 
complainants  had  commenced  their  operations, 
and  lon^  before  they  had  any  existence  as  a 
corporation,  the  region  of  country  in  which 
their  mines  were  situated  was  called  "the  Lack- 
awanna valley;"  that  it  is  a  region  of  large 
dimensions,  extending  along  the  Lackawanna 
river  to  its  junction  with  the  Susquehanna, 
embracing  within  its  limits  great  bodies  ot  coal 
lands,  upon  a  portion  of  which  are  the  mines 
of  the  complainants,  and  upon  other  portions  ol 
which  are  the  mines  of  the  Pennsylvania  Coal 
Company,  those  of  the  Delaware,  Lackawanna, 
&  Western  Railroad  Company,  and  those  of 
other  smaller  operators.  The  word  "Lacka- 
wanna," then,  was  not  devised  by  the  complain- 
ants. They  found  it  a  settled  and  known  ap- 
pellative oif  the  district  in  which  their  coal  de- 
posits and  those  of  others  were  situated.  At 
the  time  when  they  began  to  use  it,  it  was  a 
recognized  description  of  the  region,  and  of 
course  of  the  earths  and  minerals  in  the  region. 

The  bill  alleges,  however,  not  only  that  the 
complainants  devised,  adopted,  and  appropri- 
ated the  word,  as  a  name  or  trademark  for  tlieir 
coal,  but  that  it  had  never  before  been  used  or 
applied  in  combination  with  the  word  "coal,"  as 
a  name  or  trademark  for  any  kind  of  coal,  and 
it  is  the  combination  of  the  word  "Lackawanna" 
with  the  word  "coal"  that  constitutes  the  trade- 
mark to  the  exclusive  use  of  which  they  assert 
a  right. 

322-]  •It  may  be  observed  there  is  no  aver- 
ment that  the  other  coal  of  the  Lackawanna 
valley  differs  at  all  in  character  or  quality  from 
that  mined  on  the  complainants*  lands..  On  the 
contrary  the  bill  alleges  that  it  cannot  easily  be 
distinguished  therefrom  by  inspection.  The  bill 
is  therefore  an  attempt  to  secure  to  the  com- 
plainants the  exclusive  use  of  the  name  "Lacka- 
wanna coal,"  as  applied,  not  to  any  manufac- 
ture of  theirs,  but  to  that  portion  of  the  coal  of 
the  Lackawanna  valley  which  they  mine  and 
send  to  market,  differing  neither  in  nature  or 
quality  from  all  other  coal  of  the  same  region. 

Undoubtedly,  words  or  devices  may  be  adopt- 
ed as  trademarks  which  are  not  original  inven- 
tions of  him  who  adopts  them,  and  courts  of 
equity  will  protect  him  against  any  fraudulent 
appropriation  or  imitation  of  them  by  others. 
Property  in  a  trademark,  or  rather  in  the  use 
of  a  trademark  or  a  name,  has  very  little  an- 
alogy to  that  which  exists  in  copyrights  or  in 
patents  for  inventions.  Words  in  common  use. 
with  some  exceptions,  may  be  adopted,  if,  at 
the  time  of  their  adoption,  they  were  not  em- 
ployed to  designate  the  same,  or  like  articles 
of  production.  The  office  of  a  trademark  is 
to  point  out  distinctively  the  origin  or  owner- 
ship of  the  article  to  which  it  is  affixed;  or,  in 
other  words,  to  give  notice  who  was  the  pro- 
ducer. 'This  may,  in  many  cases,  be  done  by  a 
name,  a  mark,  or  a  device  well  known,  but  not 
previously  applied  to  the  same  article. 
13  Wall. 


But  though  it  is  not  necci^sary  that  the  word 
adopted  as  a  trade  name  should  be  a  new  crea- 
tion, never  before  known  or  used,  there  are  some 
limits  to  the  right  of  selection.  Tliis  will  be 
manifest  when  it  is  considered  that  in  all  cases 
where  rights  to  the  exclusive  use  of  a  trademark 
are  invaded,  it  is  invariably  held  that  the  es* 
senee  of  the  wrong  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor  as  those 
of  another;  and  that  it  is  only  when  this  false 
representation  is  directly  or  indirectly  made 
that  the  party  who  appeals  to  a  court  of  equity 
can  have  relief.  This  is  the  doctrine  of  all  the 
•authorities.  Amoskeag  Mfg,  Co.  v.  [*323 
Spear,  2  Sandf.  S.  C.  599 ;  Boardman  v.  Mcriden 
Britannia  Comp'y,  35  Conn.  402 ;  Fcrina  v.  SU- 
verloch;  39  Eng.  L.  &  £.  514.  Ilence  the  trade- 
mark must  either  by  itself,  or  by  asssociation, 
point  distinctively  to  the  origin  or  ownership  of 
the  article  to  which  it  is  applied.  Tlie  reason  of 
this  is  that  unless  it  does,  neither  am  ho  who 
first  adopted  it  be  injured  by  any  appropriation 
or  limitation  of  it  by  others,  nor  can  the  public 
be  deceived.  The  first  appropriator  of  a  name  oi 
device  pointing  to  his  ownership,  or  which,  by 
being  associated  with  articles  of  trade,  has  ac- 
quired an  understood  reference  to  the  <»iigina- 
tor,  or  manufacturer  of  the  articles,  is  injured 
whenever  another  adopts  the  same  name  or  de- 
vice for  similar  articles,  because  such  adoption 
is  in  effect  representing  falsely  that  the  ])ro(Iuc- 
tions  of  the  latter  are  those  of  the  former.  Thus 
the  custom  and  advantages  to  which  the  enter- 
prise and  skill  of  the  first  appropriator  had  giv- 
en him  a  just  right  are  abstracted  for  another's 
use,  and  tnis  is  done  by  deceiving  the  public,  by 
inducing  the  public  to  purchase  the  goods  and 
manufactures  of  one  person  supposing  them  to 
be  those  of  another.  The  tradenuirk  must, 
therefore,  be  distinctive  in  its  original  significa- 
tion, pointing  to  the  origin  of  the  article,  or  ii 
must  have  become  such  by  association.  And 
there  are  two  rules  whicli  arc  not  to  be  over- 
looked. No  one  can  claim  protection  for  the 
exclusive  use  of  a  trademark  or  trade  name 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  any  goods  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the  pub- 
lic would  be  injured  rather  than  protected,  for 
competition  would  be  destroyed.  Nor  can  a 
generic  name,  or  a  name  merely  descriptive  of 
an  article  of  trade,  of  its  qualities,  ingredients, 
or  characteristics,  be  employed  as  a  trademark 
and  the  exclusive  use  of  it  be  entitled  to  legal 
protection.  As  we  said  in  the  well-considered 
case  of  Amoskeap  Mfg.  Co.  v.  Spear,  supra,  "the 
owner  of  an  original  trademark  has  an  undoubt- 
ed right  to  be  protected  in  the  •exclusive  [^324 
use  of  all  the  marks,  forms,  or  symbols  that 
were  appropriated  as  designating  the  true  or- 
igin or  ownership  of  the  article  or  fabric  to 
which  they  are  affixed ;  but  he  has  no  right  to 
the  exclusive  use  of  any  words,  letters,  figures, 
or  symbols  which  have  no  relation  to  the  origin 
or  ownership  of  the  goods,  but  are  only  meant 
to  indicate  their  names  or  quality.  He  has  no 
right  to  appropriate  a  sign  or  a  symbol  which 
from  the  nature  of  the  fact  it  is  used  to  signify, 
others  may  employ  with  equal  truth  and,  there- 
fore, have  an  equal  right  to  employ  for  the  same 
purpose."  Vide,  Wolf,  v.  Goulard,  18  How.  Pr. 
64;  Fetridge  v.  Welh,  4  Abb.  Pr.  144;  Town  v. 
Stetson,  5  Abb.  Pr.    (N.  S.)    218;  Phalr-  ^. 
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Wright,  5  Phila.  (Pa.)  404;  Singleton  v.  Bolton, 
S  Doug.  (20  E.  C.  L.)  293;  Perry  v.  Truefitt,  6 
Jieav.  m;  Canham  v.  JoncH,  2  V.  &  B.  218  > 
MilUngton  v.  Fox,  3  Myl.  &  Cr.  338. 

And  it  is  obvious  that  the  same  reasons  which 
forbid  the  exclusive  appropriation  of  generic 
names  or  of  those  merely  descriptive  of  the  ar- 
ticle manufactured  and  which  can  be  employed 
with  truth  by  other  manufacturers,  apply  with 
•equal  force  to  the  appropriation  of  geographical 
names,  designating  districts  of  country.  Their 
nature  is  such  that  they  cannot  point  to  the  ori- 
gin ( personal  origin )  or  ownership  of  the  arti- 
cles of  trade  to  which  they  may  be  applied.  They 
point  only  at  the  place  of  production,  not  to  the 
producer,  and  could  they  be  appropriated  ex- 
clusively, the  appropriation  would  result  in 
mistchievous  monopolies.  Could  such  phrases 
-as  "Pennsylvania  wheat,"  "Kentucky  hemp," 
^'Virginia  tobacco,"  or  **Sea  Island  cotton,"  be 
protected  as  trademarks ;  could  any  one  prevent 
all  others  from  using  them  or  from  selling  ar- 
ticles produced  in  the  districts  they  describe  un- 
der those  appellations, — it  would  greatly  embar- 
rass trade,  and  secure  exclusive  rights  to  indi- 
viduals in  that  which  is  the  common  right  of 
many.  It  can  be  permitted  only  when  the  rea- 
sons that  lie  at  the  foundation  of  the  protection 
given  to  trademarks  are  entirely  overlooked.  It 
cannot  be  said  that  there  is  any  attempt  to  de- 
♦ceivc  the  public  when  one  sells  as  Kentucky  hemp, 
or  as  Lehigh  coal,  that  which  in  truth  is  such,  or 
that  there  is  any  attempt  to  appropriate  the  en- 
325*]  terprise  "or  business  reputation  of  an- 
•other  who  may  have  previously  sold  his  goods 
with  the  same  description.  It  is  not  sellinff  one 
7nan*8  goods  as  and  for  those  of  another.  Noth- 
ing is  more  common  than  that  a  manufacturer 
••ends  his  products  to  market,  designating  them 
by  the  name  of  the  place  where  they  were  made. 
But  we  think  no  case  can  be  found  in  which 
other  proilucers  of  similar  protlucts  in  the  siime 
-place,  have  been  restrained  from  the  use  of  the 
same  name  in  describing  their  eroods.  It  is  true 
ihat  in  the  case  of  Brooklyn  White  Lead  Co.  T. 
MoHury^  25  Barb.  41(5.  where  it  appeared  that 
•the  defendant  (nt  first  selling  his  product  under 
the  name  **Brooklyn  white  lead")  has  added  to 
the  name  the  word  "Company"  or  "Co.,"  which 
made  it  an  imitation  of  the  plaintiff's  trademark 
though  he  was  not  a  company,  he  was  enjoined 
against  tlie  use  of  the  aaded  word.  It  was  a 
•case  of  fraud.  He  had  assumed  a  false  name  in 
imitation  of  a  prior  true  one,  and  with  the  ob- 
vious design  of  leading  the  public  to  think  his 
manufacture  was  that  of  the  plaintiff.  But  the 
•court  said,  as  both  the  plaintiff  and  defendant 
<lealt  in  the  same  article,  and  both  manufac- 
tured it  at  Brooklyn,  each  had  the  same  right  to 
describe  it  as  Brooklyn  white  lead. 

We  have  been  referred  by  the  plaintiffs  to 
three  decisions  which  are  supposed  to  justify 
the  adoption  of  the  name  simply  of  a  district  or 
town,  as  a  trademark. 

One  of  these  is  "Setcman  v.  Alvord,  49  Barb. 
■688.  There  it  appeared  that  the  complainants 
had  been  manufacturers  of  cement  or  water- 
lime  at  Akron,  from  beds  in  the  neighborhood 
in  that  place  for  about  thirteen  years,  and  that 
they  had  always  designated  and  sold  their  prod- 
ucts as  "Akron  cement,"  and  "Akron  water- 
lime."  The  defendants  commenced  a  similar 
business  twelve  years  later,  and  manufactured 
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cement  from  quarries  situated  near  Syracuse, 
in  Onondaga  county,  and  called  their  product 
"Ononda^  Akron  cement,  or  water-lime."  It 
waii  not  m  fact  Akron  cement  (for  Akron  and 
Syracuse  were  a  long  distance  from  each  other), 
and  the  'purpose  of  calling  it  such  was  [*326 
evidently  to  induce  the  public  to  believe  that  it 
was  the  article  made  by  the  plaintiffs.  The  act 
of  the  defendants  was,  therefore,  an  attempted 
fraud,  and  they  were  restrained  from  applying 
the  word  "Akron"  to  their  manufacture.  But 
the  case  does  not  rule  that  any  other  manufac- 
turer at  Akron  might  not  have  called  his  product 
"Akron  cement,"  or  **Akron  water-lime.*'  On 
the  contrary,  it  substantially  concedes  that  tlm 
plaintiffs  by  their  prior  appropriation  of  the 
name  of  the  town  in  connection  with  the  words 
"cement"  and  "lime"  acquired  no  excluHive 
right  to  its  use,  as  against  any  one  who  could 
use  it  with  truth. 

McAndrcicB  v.  Bassett,  10  Jur.  (N.  S.)  540, 
is  another  case  cited  by  the  complainants.   The 

f plaintiffs  in  that  case  were  manufacturers  of 
iquorice  made  from  roots  and  juice  imported 
from  Anatolia  and  Spain,  and  they  sent  their 
goods  to  market  stamped  ''Anatolia."  Soon 
afterwards  the  defendants  made  to  order  from  a 
sample  of  the  plaintiff's  liquorice,  other  liquor- 
ice which  they  also  stamped  **Anatolia.*  It 
was  a  clear  case  of  an  attempt  to  imitate  the 
mark  previously  existing,  and  to  put  upon  the 
market  the  new  manufacture  as  that  of  the  first 
manufacturers.  It  does  not  appear,  from  the 
report  of  the  case,  that  the  juice  or  roots  from 
which  the  defendants'  article  was  made  came 
from  Anatolia.  If  not,  their  mark  was  false. 
Of  course  the  Lord  Chancellor  enjoined  them. 
In  answer  to  the  argument  that  the  word  "Ana- 
tolia" was  in  fact  the  geographical  designation 
of  a  whole  country,  a  word  common  to  all,  and 
that  therefore  there  could  be  no  property  in  it, 
he  said,  "Property  in  the  word  for  all  purposes 
cannot  exist;  but  property  in  that  word  as  ap- 
plied by  way  of  stamp  upon  a  stick  of  liquorice 
does  exist  the  moment  a  stick  of  liquorice  goes 
into  the  market  so  stamped  aud  obtains  accept- 
ance and  reputation  in  the  market."  It  was 
not  merely  tlie  use  of  the  word,  but  its  applica- 
tion by  way  of  stamp  upon  each  stick  of  liquor- 
ice that  was  protected.  Nothing  in  this  case 
determines  that  a  right  to  use  Uie  name  of  a 
region  of  country  as  a  trademark  for  an  article 
may  be  retjuired,  to  the  exclusion  of  others  who 
produce  or  sell  a  similar  article  coming  from 
the  <»ame  region. 

*Nor  is  such  a  doctrine  to  be  found  in  [*327 
Seixo  V.  Provczende,  L.  R.  1  Ch.  App.  192,  the 
remaining  case  cited  by  the  complainants.  The 
case  turned  upon  an  imitation  of  the  plaintiffs 
device,  which  was  the  fijjure  of  a  coronet  com- 
bined with  the  word  "Seixo,"  a  word  which  can 
hardly  be  said  to  have  been  the  name  of  a  dis- 
trict of  country.  It  means  stony,  and  though  ap- 
plied to  two  estates,  it  was  also  the  name  of  the 
plaintiff.  Yet  nothing  in  the  decision  warranto 
the  inference  that  the  word  Seixo"  could 
alone  become  a  trademark  for  any  article,  much 
less  that  it  could  be  protected  as  a  trademark 
for  any  article  to  the  exclusion  of  its  use  in  de- 
scribing other  articles  coming  from  the  same 
estate. 

It  must  thpn  be  considered  as  sound  doctrine 
that  no  one  can  apply  the  name  of  a  district  of 
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country  to  a  well-known  article  of  commerce, 
and  obtain  thereby  such  an  exclusive  right  to 
tiie  application  as  to  prevent  others  inhabiting 
the  district  or  dealing  in  similar  articles  com- 
ing from  the  district,  from  truthfully  using 
the  same  designation.  It  is  only  when  the 
adoption  or  imitation  of  what  is  claimed  to  be 
a  trademark  amounts  to  a  false  representa- 
tion, express  or  implied,  designated  or  inci- 
dental, that  there  is  any  title  to  relief  against 
it.  True,  it  may  be  that  the  use  by  a  second 
producer,  in  describing  truthfully  his  product, 
of  a  name  or  a  combination  of  words  already 
in  use  by  another,  may  have  the  effect  of  caus- 
ing the  public  to  mistake  as  to  the  origin  or 
ownership  of  the  pro<luct;  but  if  it  is  just  as 
true  in  its  application  to  his  goods  as  it  is  to 
those  of  another  who  first  applied  it  and  who 
therefore  claims  an  exclusive  right  to  use  it, 
there  is  no  legal  or  moral  wrong  done.  Pur- 
chasers may  be  mistaken,  but  they  are  not  de- 
ciMved  by  false  representations,  and  equity  will 
not    enjoin    against    telling    the    truth. 

These  principles,  founded  alike  on  reason 
and  authority,  are  de<*isive  of  the  present  case, 
and  they  relieve  us  from  the  consideration  of 
much  that  mus  pressed  upon  us  in  the  argu- 
ment. The  defendant  has  advertised  for  sale 
and  he  is  selling  coal  not  obtained  from  the 
plaintiffs,  not  mined  or  brought  to  market  by 
328'']  them,  but  coal  which  he  purchased  *from 
the  Pennsylvania  Coal  Company,  or  from  the 
Delawai-e,  Lackawanna,  A  Western  Railroad 
Company.  He  has  advertised  and  sold  it  aa 
J^cka wanna  coal.  It  is  in  fact  coal  from  the 
Lackawanna  region.  It  is  of  the  same  quality 
and  of  the  ^ame  general  api>earance  as 
that  mined  by  the  complainants.  ^  is 
taken  from  the  same  veins  or  strata.  It 
is  truly  described  by  the  term  "Lacka- 
wanna coal,"  as  is  the  coal  of  plaintiffs. 
The  tles^-ription  does  not  point  to  its  origin 
or  ownership,  nor  indicate  in  the  slightest 
degree  the  person,  natural  or  artificial,  who 
mined  the  coal  or  brought  it  to  market.  All 
the  coal  taken  from  Ahat  region  is  known  or 
lias  lKH»n  known  for  years  by  the  trade,  and 
rated  in  public  statistics  as  Lackawanna  coal. 
True  the  Delaware,  Lackawanna,  &  Western 
Railroad  Company  have  sometimes  called  their 
coal  ScTanton  coal,  and  sometimes  Scranton 
coal  from  the  Lackawanna,  and  the  Pennsyl- 
vania Coal  Company  have  called  theirs  '^Pitts- 
ton  coal,*'  thus  referring  to  the  parts  of  the 
region  in  which  they  mine.  But  the  generic 
name,  the  comprehensive  name  for  it  all,  is 
Lackawanna  coal.  In  all  the  coal  regions  there 
are  numerous  collieries,  owned  and  operated 
by  different  proprietors,  yet  the  prouuct  is 
truly  and  rightfully  described  as  Schuylkill, 
T^'high,  or  Lackawanna  coal,  according  to  the 
region  from  which  it  comes.  We  are  there- 
fore of  opinion  that  the  defendant  has  invaded 
no  right  to  which  the  plaintiffs  can  maintain 
a  claim.  By  advertismg  and  selling  coal 
brought  from  the  Lackawanna  valley  as  Lacka- 
wanna coiil,  he  has  made  no  false  representa- 
tion, and  we  see  no  evidence  that  he  has  at- 
tempted to  sell  his  coal  as  and  for  the  coal 
of  the  plaintiffs.  If  the  public  are  led  into 
mi'^takc,  it  is  by  the  truth,  not  by  any  false 
pretense.  If  the  complaimnts'  sales  are  di- 
niiniHhed.  it  is  because  they  are  not  the  only 
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producers  of  Lackawanna  coal,  and  not  because 
of  any  fraud  of  the  defendant.    The  decree  of 
the   circuit   court    dismissing   the   bill    musty 
therefore,  be  aftinned. 
The  decree  of  the  Circuit  Court  i$  affirmed. 


THE  NORWICH  &  NEW  YORK  TRANSPOBr 
TATJON  COMPANY,  Appte., 

V. 

WILLIAM  A.  W^RIGHT  et  aU 

(See  8.  C.  13  Wall.  104-128.) 

Limitation  of  liability  for  collieion — how  dis- 
charged— /uri«(ftc(ton  of  district  court — at* 
signment  of  vessel  and  freight, 

*1.  The  act  of  Congress  of  1851.  limiting  the  lia- 
bility of  Bhlpowoem.  Includes  collisions  as  well  as 
lojurles  to  cargo :  so  that  If  a  collision  happens  be- 
tween two  veHsels  at  tea ;  and  one  of  them  is  at 
fault  without  the  privity  or  knowledge  of  her  own- 
ers, the  latter  wlU  only  be  liable  for  the  amount 
of  their  interest  In  the  vessel  and  her  freight  then 
)endlna:  and  that  amount  being  paid  Into  court, 
f  Insufflcient  to  pay  all  the  damans  caused,  will 
)e  proportioned  pro  rata  amouKSt  the  owners  of  the 
njured  vessel  and  of  the  cariroes  of  both  vessels, 
n  proportion  to  their  respective  losses. 

2.  This  liability  of  the  ship-owners  may  be  dls- 
rharged  by  their  surrendering  and  assigning  to  a 
trustee  for  the  benefit  of  the  parties  Injured  In 
pursuance  of  the  4th  section  of  the  act.  the  vessel 
and  freight,  although  these  may  have  been  di- 
minished In  value  by  the  collision  or  other  casualty 
during  the  voyage :  and  It  seems  that  If  they  are 
totally  lost,  the  owners  will  be  entirely  discharged. 

3.  In  this  respect  the  act  has  adopted  the  rule  of 
maritime  law  as  contradistinguished  from  that  of 
the  English  statutes  on  the  same  subject. 

4.  The  district  court,  sitting  as  a  court  of  ad- 
miralty, has  jurisdiction  of  esses  arising  under  the 
act.  and  may  administer  the  law  as  provided  In  the 
4th  section. 

5.  The  proper  course  of  proceeding  In  such  a  case 
pointed  out. 

*^  [No.  89.] 

Argued  Jan.  25,  26,  29,  1872.    Decided  Mar.  4» 

isn. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Di:ti.cL  of  Connecticut. 

The  case  is  stated  by  the  court. 

Messrs.  E.  H.  Owen,  J.  Halsey,  and  Oeorge 
B.  Hihbard,  for  appellant: 

The  appellant  claims  that  libelants  are  only 
entitled  to  recover  a  proportionate  part  of 
tiieir  lo^s.  and  not  the  whole,  as  adiudged  by 
the  <lecree,  which  was  so  held  by  the  circuit 
court,  provided  the  act  of  1851  (0  Stat,  at  L. 
(>3.5)  was  applicable  to  the  owners  of  the 
schooner  and  her  cargo.  That  court,  how- 
ever, held  that  such  limitation  applied  only  to 
the  freighters  of  cargo  upon  the  steamboat, 
who  could  not  recover  more  than  their  just 
proportion  of  the  value  of  the  steamboat,  and 
of  her  freight  then  pending. 

1.  The  limitation  in  the  3d  section  of  the 
act  applies  in  case  of  damage  to  another  vessel 
and  her  cargo,  as  to  the  goods  on  board  of  the 
vessel  in  fault.  It  is  applicable  to  all  claims 
for  damages  by  the  same  collision. 

1.  The  English  statutes,  from  which  this 
was  borrowed,  embrace  both  classes  of  inju- 
ries (Abb.  Ship.  304)  and  the  English  courts 
have  repeatedly  held  that  they  were  applica- 
ble in  cases  of  injury  to  another  vessel  and  to 

•Ileadnotes  by  Mr.  Justice  Bsadlrt. 


Note.  —  Limitation    of    oirner*§    liabUity  —  see 
notes.  45  C.  C.  A.  387;  49  C.  C.  A.  11. 
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the  goods  on  board  of  her,  by  collision.  The 
following  cases  were  suits  to  recover  for  in- 
juries to  vessels  and  their  cargoes  by  collision. 
dale  V.  Laurie,  5  Barn.  &  C.  156;  The  Mary 
CaroUne,  3  Wm.  Rob.  101;  6  Notes  of  Cas. 
530;  The  Benares,  1  Eng.  L.  &  E.  637;  Brown 
V.  Wilkinson,  16  Mees.  &  \V.  397;  The  North- 
umhria,  L.  K.  3  Ad.  &  £c.  6,  24;  see  also  the 
opinion  of  Bailey,  J.,  in  the  leading  case  of 
M'ilson  V.  Dickson,  2  B.  &  Aid.  2. 

2.  Tlie  grammatical  construction  of  the  lan- 
guage of  the  3d  section  shows  that  the  "loss, 
damage  or  injury  by  collision"  therein  men- 
tioned, is  a  distinct  ground  for  the  limitation, 
and  that  it  is  not  confined  to  the  fjine  of  goodn 
snipped  on  board.  The  words  **or  for  any  loss, 
danmge  or  injury  by  collision"  are  merely 
surplusage,  if  confined  to  goods  shipped  on 
board  the  offending  vessel.  Their  destruction, 
from  whatever  cause,  was  already  provitle<l  for. 
The  statute  should  be  so  construed  as  to  give 
effect  to  every  clause,  if  possible  and  consist- 
ent with  the  general  intention. 

3.  There  is  nothing  in  the  provisions  of  the 
4th  section  which  controls  this  construction  of 
the  3d  section.  The  provisions  of  the  4th  sec- 
tion are  applicable  to  the  case  of  collision. 
But  if  not  applicable  so  far  as  the  right  to 
assign  the  vessel  is  concerned  (as  was  inti- 
mated by  Merrick,  J.,  in  Walker  v.  Ins.  Co,  14 
Gray,  307),  still  it  does  not  attempt  to  cut 
down  the  3d  section  in  any  of  its  provisions, 
as  shown  by  the  same  judge. 

4.  In  a  case  of  collision,  a  case  of  injury 
to  another  vessel,  the  owners  could  not  be  neld 
liable  beyond  the  amount  of  their  interest  in 
the  vessel  guilty  of  the  delictum  and  her 
freight,  then  pending,  and  this  view  of  the  act 
is  sustained  by  the  opinions  given  in  several 
cases  in  our  own  courts. 

Allen  V.  Mackay,  16  Law  Rep.  686;  1  Spr. 
Dec.  219;  Walker  v.  Ins.  Co.  supra;  The  Ann 
Caroline,  Nelson,  J.,  Circuit  Court;  Moore  v. 
Transportation  Co.  24  How.  39.  16  L.  ed.  681; 
The  Baltimore,  8  Wall.  385,  19  L.  ed.  465. 

5.  The  4th  section  evidently  applies  to  the 
owners  of  a  vessel  injured  by  collision,  as  well 
as  the  shippers  by  the  vessel  in  fault.  The 
words  "or  any  property  whatever"  are  an  ad- 
dition to  the  "goods,  wares,  and  merchandise" 
previously  mentioned.  The  words,  "and  for 
that  purpose  the  said  freighters  and  owners 
of  the  property,"  embrace  both  the  owners 
of  the  freight  shipped  and  of  "any  property 
whatever"  before  mentioned.  This  construc- 
tion renders  the  act  harmonious  and  consistent 
with  the  great  object  in  view  in  its  enactment. 
Any  other  construction  would  render  the  act 
impracticable.  As  all  persons  sustaining  dam- 
age by  the  collision  would  have  a  lien  on  the 
Mennicr  for  their  damnfres.  if  she  was  seized 
by  the  owners  of  the  schooner,  how  could  the 
owners  assign  her  for  the  benefit  of  the  freight- 
ers? If,  as  the  appellant  claims,  the  provisions 
of  this  section  apply  to  the  cases  mentioned  in 
the  3d.  no  difficulty  ot  this  kind  could  arise. 

See  the  opinion  of  Hailey,  J.,  in  Wilson  v. 
Dickson,  2  B.  &  Aid.  2,  the  first  case  arising 
upon  the  53  Goo.  ill. 

11.  The  appellant  is  entitled  to  the  benefit 
of  this  act  in  this  suit.  Xo  ruh'  of  Irnv  is 
changed,  except  the  extent  of  its  liability.  That 
can,  in  no  case,  exceed  the  value  of  its  in- 
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terest  in  the  steamboat  and  her  freight,  then 
pending.  It  is  said  by  Merrick,  J.  ( Walker  v. 
Ins.  Co.  14  Gray,  306),  that  "a  party,  if  sued, 
can  defend,  and  if  judgment  goes  against  him, 
he  can  limit  the  damages  to  the  amount  al- 
lowed by  this  act." 

Brotcn  v.  Wilkinson,  15  Mees.  &  W.  397; 
Cannan  v.  Meabum,  1  Bing.  465;  Allen  v.  Mac- 
kay, 16  Law  Rep.  686;  1  Spr.  219. 

The  libelant's  claim  as  understood  is  that  in 
such  cases  the  appellant  must  file  a  bill  in 
equity,  or  take  some  steps  which  are  not  very 
clearly  indicated,  to  bring  all  parties  in  inter- 
est before  some  court.  But  that  is  a  matter  of 
the  appellant's  concern,  and  for  its  protec- 
tion. It  is  liable  only  to  the  amount  limited 
by  the  act.  If  the  libelant  sue  in  such  a  suit 
instead  of  adopting  the  proceedings  they  are 
aut1)orized  to  take,  they  are  not  at  liberty 
to  say  that  the  appellant  must  pay  them  their 
full  damages  sustained,  or  go  into  equity. 

If  we  cannot  have  the  relief  in  this  action, 
we  may  not  get  it  anywhere,  and  the  provision 
of  the  act  would  be  rendered  useless  to  us. 
Montgomery  v.  Anderson,  21  How.  386,  16  L. 
ed.  100. 

Messrs.  R.  H.  Euntley  and  O.  R.  Ins^raoll, 
for  appellees: 

The  court  below  properly  refused  to  allow 
the  owners  of  the  offending  steamer  to  put  in 
proof  of  the  claims  of  its  freighters  for  the 
purpose  of  reducing  their  liability  to  the  libel- 
ants. 

The  act  of  Mar.  3,  1851,  does  not  apply,  in 
any  of  its  sections,  to  a  loss  that  "may  hap* 
pen  to  any  other  ship  or  vessel  (than  the  own- 
ers* vessel)  or  to  any  goods,  wares  or  mer- 
chandise or  other  thing  being  on  board  of  any 
'otheV  ship  or  vessel." 

The  words,  "loss,  damage,  or  injury  by  col- 
lision," in  the  3d  section,  are  to  be  construed 
by  the  context,  and  relate  only  to  the  property 
to  which  the  other  branches  of  the  section  re- 
late; that  is,  property  "shipped  or  put  on 
board  such  ship  or  vessel." 

The  iniscliiet  which  occasioned  this  act  was 
the  absolute  liability  to  wliich  the  ship-owner 
was  held  to  be  subject  as  a  carrier  by  tlie  de- 
cision in  the  case  of  The  Lexington. 

That  the  remedy  was  simply  designed  to 
meet  this  mischief,  is  manifest  by  the  debate 
in  tlie  Senate  on  the  passage  of  the  bill.  23 
Cong.  Globe,  713. 

The  very  last  thing  done  in  the  Senate  be- 
fore passing  the  bill  was  the  addition  of  the 
proviso  "that  nothing  in  this  act  contained 
shall  prevent  the  parties  from  making  such 
contracts  as  they  please,  extending  or  limiting 
the  liabilities  of  ship-owners;"  clearly  indi 
eating  that  the  ship-owner's  liability  to  be 
affected  by  the  act  was  a  liability  growing  out 
of  his  relations  to  those  with  whom  he  might 
making  contracts  of  affreightment. 

Tlie  construction  of  the  act  clearly  evidences 
the  same  design.  It  is  made  up  from  the  Eng- 
lish statutes  of  7  (4eo.  11.  (1734),  26  Geo.  HI. 
(1780),  and  53  (;eo.  111.  (1813).  and  the  Mas- 
saehusetts  statute  of  1818,  and  the  Maine 
statute  of  1821;  Abb.  Ship.  390;  Rev.  Stat. 
.Mass.  1835.  29o.  Hi.  32;  Rev.  Stat.  Maine, 
1821,  p.  02.  eh.   14. 

It  should  he  premised  that  the  act  is  not 
only  in  derogation  uf  ounnuu  law,  but  is  *'an 
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intrenchnicnt,  so  far  as  it  goes^  on  the  general 
principle  of  every  man  being  entitled  to  recov- 
er the  whole  of  hirt  loss  from  the  individual 
who  inflicts  it  {The  Benares,  1  £ng.  L.  k  £. 
C3y),  and  therefore  must  not  be  extended  be- 
yond the  fair  import  of  itn  language."  More- 
icood  V.  i'o«oA-,  18  Kng.  L.  &  E.  341. 

Before  the  enactment  of  tlie  statute  7  Geo. 
Jl.,  the  law  of  England,  the  common  law,  un- 
doubtedly held  the  carrier  by  water  to  the 
siinie  reHponsibilities  as  the  carrier  by  land. 

The  general  maritime  law  of  Europe  was 
different.  For  the  wrongful  acts  of  the  mas- 
ter "that  is.  acts  of  wilful  and  intentional 
wrong,  and  not  of  mere  unskilfulness  and  in- 
cajMicity,  the  liability  of  the  owner  was  limit- 
ed to  the  interest  he  had  in  the  ship." 

The  Kibecca,  1  Ware,  198. 

Tlie  diK-ision  in  Boucher  v.  Laiaton^  Cas.  t. 
Hardw.  85,  that  the  ship-owner  was  answer- 
able for  an  embezzlement  of  the  cargo  by  the 
master,  occasionetl  the  Statute  of  7  Geo.  11. 
Abb.   Ship.   31»5. 

This  Ktatute  ansimilated  the  law  of  Eng- 
land to  what  Judge  Ware  supposes  the  general 
nmritinie  law  ot  j-^urope  to  have  been.  It  lim- 
ited the  owners'  liability  in  respect  of  the 
wrongful  act  of  the  master  and  mariners,  such 
as   "endM^zzlement   or   otiier   malversation." 

This  act  is  as  strong  as  possible  and  was 
meant  to  protect  the  owners  against  all  treach- 
ery in  the  master  or  mariners.  Sutton  v.  Mit- 
cheU,  1  T.  R.  20. 

The  statute  of  2(S  Geo.  III.  (1780)  followed 
the  decision  in  Sutton  v.  Mitchell,  and  by  it, 
the  liabilitv  of  the  ship-owner  was  still  further 
limited.     Abb.   Ship.   307. 

The  statute  of  .53  Geo.  111.  (1813)  which  was 
next    passeil,   made   important   innovations. 

It  specifically  "contemplated  two  descrip- 
tions of  losses;  one  to  the  cargo  laden  on  board 
the  ship,  and  the  other  to  a  disconnected  ship 
and  her  cargo."  Wilson  v.  Dicksou,  2  H.  &  Al. 
12. 

It  also,  for  the  first  time,  contemplated  acts 
oniitte<l  to  be  done;  '^neglects"  us  well  as  acts 
to  be  done,  without  the  fault  or  privity  of  the 
owner.    Abb.  Ship.  398. 

I1ie  statutes  of  Massachusetts  and  Maine 
comprise,  it  is  l)elieved,  all  the  legislation  in 
the  United  States  before  the  act  of  Congress 
of  18ol,  and  the  act  of  1851  is  copied  largely 
from  them. 

Now,  it  was  out  of  these  materials  that  the 
act  of  Congress  of  Mar.  1851,  was  framed. 

Striking  from  8  3  the  words  "or  for  any 
loss,  damage,  or  injury  by  colliHion."  the  se<*- 
tion  remains  substantially  as  its  corresponding 
I  in  7  ('CO.  II.,  and  the  .Maine  and  Massachu- 
setts acts,  with  the  amendment  of  20  Geo.  111. 

Tliat  is,  it  would  limit  the  owner's  liability 
in  all  cases: 

1.  Of  **any  embezzlements,  loss,  or  destruc- 
tion, by  tlie  master  or  mariners  or  any  other 
person,  of  the  goods  on  Ixmrd." 

2.  Of  "any  act,  matter,  or  thing,  loss,  dam- 
age, or  forfeiture  done,  occasioned,  or  incurred, 
without  the  privity  or  knowledge  of  such  own- 
er or  owners." 

But  neither  of  these  cases  could  cover  a  loss 
to  the  goods  on  l»oard,  by  collision.  They  re- 
late, as  we  have  sin^n,  to  acts  of  malversjition. 

Therefore,  when  it  was  determined,  in  the 
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<lrafting  of  this  act,  to  extend  the  limitation  of 
the  owiier's  liability  as  a  carrier  to  the  case 
of  collision,  rarely  the  result  of  wilfulness  and 
sometimes  not  of  negligence,  it  became  neces- 
sary to  insert  the  special  words  in  (juestion. 

But  no  new  kind  of  property  was  introduced 
as  the  subject  of  the  newly  provide<l  for  loss, 
damage  or  injury.  It  was  the  addition  of  a 
new  cause  of  injury  to  the  same  pix>iM»rty  that, 
before  the  addition,  might  have  Inh'U  injured 
by  the  embezzlement  or  other  acts  of  malversa- 
tion to  which  the  section  applie<l;  that  is,  the 
property  on  board  the  owner's  ship. 

Xo  such  addition  could  by  any  rule  of  con^ 
struction  change  the  general*  subjtn^t  of  the  act. 

But  upon  the  construction  claimed  by  the 
defendants,  the  scope  of  the  entire  .<«ection  and 
ind(KH]  of  the  entire  act,  is  changed  by  this 
insertion.  For  if  these  words  are  not  re- 
stricted by  the  qualifications  of  the  "loss  or 
destnietiun"  just  iM'fore  descril)ed,  the  words 
following  cannot  be,  and  the  limitation  must 
be  held  tt>  extend  to  every  act,  matter  or 
thing  done,  occasioned,  or  incurred  to  any  prop- 
erty whatsoever,  whether  on  the  wa  or  on 
shore. 

But  the  framer  of  the  act  could  have  had  no 
such   object. 

He  had  the  act  of  53  Geo.  111.  before  him. 
He  saw  that  it  provided  iu  the  clearest  lan- 
guage for  a  collision  causing  loss  to  any  other 
ship  and  to  the  goo<ls  on  board  of  it:  and,  as 
the  draughtsman  of  the  Massachusetts  and 
.Maine  act  had  tlone  before,  he  ignored  it.  Could 
there  possibly  be  stronger  evidence  of  his  in- 
tention, that  the  proposed  bill  should  have  no 
such  operation,  but  that  it  should  be  timite<l 
in  its  application,  as  the  acts  upon  which  it  is 
directly  based  are  limited,  to  losses  whether 
occurring  by  embezzlement,  collision,  or  any 
act  without  the  owner's  privity,  happening  to 
the  goods  shipped  and  put  on  board  the  own- 
er's vessel? 

II.  But  if  the  3d  section  of  the  aet  shall  be 
<onHtriie<l  as  limiting  the  owner's  liability  in 
resiject  of  losses  to  another  ship,  it  is  sub- 
mi  tte<l  that  the  act  does  not  retjuire  the  party 
suffering  such  loss  to  share  with  the  freight- 
ers of  the  offending  ship  in  the  value  of  the 
owner's  interest,  and  does  not  interfere  with 
the  assessment  of  his  damages,  in  any  •  way, 
if  they  do  not  exceed  the  limit  of  the.  owner's 
liability. 

It  is  only  by  the  4th  section  of  the  act  that 
any  ap|Mn'tionment  is  provided  for. 

1.  The  words  "such  embezzlement,  loss,  or 
destruction"  in  this  section  refer  to  tlie  em- 
bezzlement, loss,  or  destruction  by  the  master, 
etc.,  mentione<l   in   the   preceding  section. 

This  part  of  the  section  is  a  literal  copy  of 
the  Massachusetts  aci  before  referred  to. 

2.  It  is  clear  that  no  provision  is  made  by 
this  section  for  any  apportionment  amonir  any 
other  ptM'sons  than  the  freighters  and  owners 
of  the  property  on   Inwrd  the  o\\*ner's  ship. 

It  is  claimed  that  by  "owners  of  any  prop- 
erty whatever"  persons  distinct  from  freight- 
ers are  intc-nded,  and  that  the  expression  was 
designeii  to  comprise  owners  of  the  injured  ship. 

A  reference  to  the  statutes  from  which  this 
part  of  the  section  was  taken,  will  show  the 
error  of  this  claim. 
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The  2d  section  of  the  Massachusetts  statute 
from  which  this  was  copied,  is  taken  from  the 
statute  7  Geo.  11.,  with  only  a  change  of 
pliraseology.  The  corresponding  section  of 
statute  7  Geo.  II.  (and  also  of  the  Maine  act 
of  1821)    is  as  follows: 

"That  if  several  freighters  or  proprietors  of 
any  such  goods,  wares,  or  merchandise,  or  any 
property  whatever,  shall  suffer  loss  or  damage 
by  any  of  the  means  aforesaid,  in  the  same  voy- 
age, and  the  value  of  the  ship  or  vessel,  etc., 
shall  not  be  sufficient,  etc.,  then  such  freighter 
or  proprietor  shall  receive  satisfaction  there- 
out in  average,  etc." 

The  "such  goods  or  property"  here  referred 
to  are  manifestly  the  "goods,  wares,  and  mer- 
chandise, or  any  property  whatsoever"  men- 
tioned in  the  preceding  section,  and  which  are 
there  identified  as  the  property  "wiiich  shall 
be  shipped,  taken  in,  or  put  on  board  any  ship 
or  vessel." 

And  it  was  in  respect  of  this  property  that 
the  proprietor  or  "ouner,"  even  though  not 
strictly  a  freighter,  was  entitled  to  his  average. 

And  no  one  else  but  these  freighters  and  pro- 
prietors could  make  any  claim  to  the  average, 
under  this  provision. 

3.  The  provision  for  a  surrender  of  the  ves- 
sel to  a  trustee  is  '*for  the  benefit  of  such  claim- 
ants;" that  is,  the  claimants  just  referred  to; 
the  freighters  or  owners  of  the  property  put  on 
board  the  owner's  ship. 

Although  there  may  be  several  claimants,  all 
may  not  prove  themselves  "legally  entitled 
thereto."  But  one  may  perhaps  bring  himself 
within  that  requirement  and,  therefore,  the 
trustee  Is  to  hold  the  pr<^)erty  for  "person  or 
persons"  who  may  eventually  make  good  their 
claim. 

This  construction  has  been  applied  to  the 
4th  section  in  the  only  cases  where  it  has  come 
under  review. 

Walker  v.  Ins,  Co.  14  Gray,  288;  Spring  v. 
Haskillf  14  Grav,  309:  Barnes  v.  ISteamship  Co, 
25  Leg.  Int.  106,  6  Phila.  479. 

But  if  any  such  right  of  apportionment  ex- 
ists, the  motion  of  the  defendants  is  not  "an 
appropriate  proceeding"  to  enforce  it. 

It  will  be  observed  that  tne  defendant  is  not 
offering  to  prove  that  it  has  paid  to  anyone  the 
value  of  its  vessel,  or  any  portion  of  it,  for 
losses  growing  out  of  this  collision,  or  that  it 
has  even  become  liable  to  pay  that  value,  or 
any  portion  of  it,  to  anyone  on  account  of 
such  losses. 

It  simply  proposes  to  show  that  certain  un- 
determined claims  for  damages  are  pending 
against  it  in  another  district. 

Now,  these  very  claims  are  being  resisted  by 
the  defendant  on  the  very  ground  that  the 
losses  were  not  occasioned  by  collision.  Place 
V.  yorwich,  3  Ben.  89. 

The  defendant  has  recovered  judgment  on  its 
policies  of  insurance  on  the  ground  that  it  had 
sustained  a  loss  by  fire.  Nortcieh  d  N.  Y. 
Trans.  Co.  ▼.  Western  Mass.  Ins.  Co.  34  Conn. 
561. 

Its  legal  position  in  making  this  motion  is 
well  illustrated  by  these  facts:  if,  without  pay- 
ing a  dollar  into  court  and  holding  fast  its  ves- 
sel, it  can  substantially  defeat  the  claim  of 
thp«e  libelants,  by  apportioning  to  them  a  nom- 
inal sum  for  damage,  and  can,  at  the  same 
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time,  defeat  its  freighters  because  the  loss  was 
not  a  loss  by  collision,  and  can  keep  in  its 
pockets  the  money  it  has  raised  from  the  in- 
surance companies,  because  of  its  loss  by  fire, 
it  will  have  accomplished  what  its  construc- 
tion of  this  act  would  certainly  justify,  but 
what,  it  is  safe  to  say,  the  framers  of  the  act 
would  not  have  supposed  ever  would  be  ac^m- 
plished. 

Where  is  the  power  found  to  convert  this 
simple  proceeding  between  these  two  parties, 
of  which  this  court  has  jurisdiction  only  be- 
cause of  its  jurisdiction  over  their  persons,  in- 
to a  proceeding  for  the  condemnation  of  prop- 
erty, or  the  apportionment  of  a  fund  in  which 
hundreds  of  other  persons,  living  in  various 
jurisdictions,  may  claim  an  interest? 

The  City  of  Norwich,  I  Ben.  97;  The  Sara- 
cen, 6  Moore,  P.  C.  74. 

Clearly,  an  apportionment  cannot  be  made 
without  an  adjudication  upon  each  claim  that 
'may  be  entitled  to  share  in  the  apportionment. 

Finally,  even  if  the  act  of  1851  had  the  scope 
claimed  for  it  by  the  defendants,  and  had  con- 
ferred upon  the  district  court  the  equitable 
powers  given  to  the  English  courts  by  the  act 
of  53  Geo.  III.,  it  could  not  be  now  used  to 
take  away  from  these  libelants  their  priority, 
acquired  by  their  judgment,  to  be  paid  in  full. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

About  half  past  three  o'clock  in  the  morn- 
ing of  the  18th  of  April,  1866,  a  collision  oc- 
curred between  the  schooner  General  Van  Vliet 
and  the  steamer  City  of  Norwich,  on  Long  Is- 
land Sound,  off  Stamford,  Connecticut.  Both 
vessels  were  seriously  injured  and  sunk.  The 
schooner  was  laden  with  oysters  and  was  on 
her  way  to  New  Haven,  tacking  against  a  head 
wind.  She  went  down  in  fifteen  fathoms  of 
water,  about  two  hours  after  the  accident.  The 
steamer,  before  sinking,  was  set  on  fire  by  the 
rising  of  the  water  to  her  furnaces,  and  the 
flashing  out  of  the  flames  caused  thereby;  and 
several  lives,  as  well  as  a  valuable  cargo,  were 
lost.  She  was  subsequently  raised  and  repaired. ' 
The  libel  in  the  case  was  filed  by  the  owners  of 
the  schooner  and  her  cargo,  against  the  owners 
of  the  steamer,  in  personam.  The  district  court 
made  a  decree  in  favor  of  the  libelants,  for 
$19,975  for  the  schooner,  and  $1,921.03  for  her 
cargo,  with  interest  from  the  date  of  the  col- 
lision.    The  circuit  court  affirmed  this  decree. 

The  respondents,  by.  way  of  defense,  not  only 
denied  that  the  steamer  was  in  fault,  but 
claimed  the  benefit  of  the  act  of  Congress, 
pasHed  March  3.  1851,  limiting  the  liability  of 
ship-owners  to  the  amount  or  value  of  their  in- 
terest in  the  ship  and  her  freight.  They  al- 
leged in  their  answer  that  the  steamer,  at  the 
time  of  the  collision,  had  on  board  a  large  and 
valuable  cargo  belonging  to  various  parties — 
much  larger  in  value  than  the  whole  amount 
of  the  interest  of  the  defendants  in  said  steam- 
er and  the  freight,  then  pending;  and  that  the 
whole  was  lost.  And  before  the  decree  was 
passed,  the  respondents  filed  a  petition  wherein 
they  alleged  that  proceedings  in  rem  had  beon 
commenced  in  behalf  of  said  parties  against 
the  steamer,  in  the  district  court  of  the  Unitcnl 
States  for  the  eastern  district  of  New  York, 
for  the  recovery  of  damages  for  the  loss  of  said 
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mrgo.  They  therefore  prayed  that  they  might 
be  permitted  to  show,  by  proper  evidence,  the 
whole  amount  of  damages  sustained  by  all  of 
said  parties,  including  the  present  libelants, 
and  the  value  of  said  steamer  and  her  freight, 
then  pending;  and  that  the  decree  of  the  court 
might  \|e  so  framed  as  to  gtve  the  libelants 
such  part  or  proportion  of  the  amount  of  the 
damages  sustained  by  them  as  the  value  of 
steamer  and  freight  bore  to  the  whole  amount 
of  damages  sustained  by  all  parties  to  the  col- 
lision. In  reference  to  this  last  defense,  the 
libelants  insisted:  (1)  That  the  act  does  not 
embrace  injuries  to  other  vessels  by  collision, 
hnt  only  injuries  to  or  loss  of  car|fo  on  board 
the  offending  vessel;  and  (2)  that  if  it  did  em- 
brace injuries  by  collision,  the  district  court 
in  that  proceeding  had  no  power  to  give  the 
respondents  the  relief  which  they  sought.  The 
district  court  held  that  cases  of  '6blii^idii  are 
within  the  act,  but  deemed  the  jurisdiction  of 
that  court  insuflicient  to  give  relief.  The  cir- 
cuit court  held  that  cases  of  collision  are  not 
within  the  act.  The  appeal  brings  up  all  the 
questions  in  the  cause. 

From  an  examination  of  the  evidence  in  the 
case,  we  are  satisfied  with  the  finding  of  the 
district  and  circuit  courts  as  to  the  responsibil- 
ity of  the  steamboat  for  the  happening  of  the 
collision.  Her  officers  insist  that  the  accident 
was  inevitable  on  her  part;  that  the  schooner 
was  in  fault  in  not  having  a  proper  light;  and 
that  the  night  was  so  dark  they  could  not  see 
her  until  tney  were  close  upon  her.  On  the 
eontrary,  there  is  very  strong  evidence  to  show 
that  her  light  was  burning  brightly,  it  being 
specially  examined  both  before  and  after  the 
collision ;  and  that  the  vessel  could  be  seen  and 
was  seen  by  another  steamer  a  full  mile  off, 
just  before  the  collision  happened.  The  steam- 
er Electra  was  three  fourths  of  a  mile  in  the 
rear  of  the  City  of  ^Norwich,  directly  in  her 
track;  and  her  officers  saw  the  schooner  some 
time  before  the  occurrence.  They  saw  her  one 
point  on  their  port  bow,  when  the  City  of  Nor- 
wich was  dead  ahead.  This  is  testified  by  Nye, 
pilot  of  The  Klectra.  Now,  the  course  of  the 
schooner  was  nearly  at  right  angles  to  that  of 
the  two  steamers. 

If,  therefore,  she  was  one  point  on  the  port 
bow  of  the  Electra,  when  a  mile  distant,  it  re- 
quired but  little  calculation  to  show  that  at 
that  time  she  must  have  been  between  an  eighth 
and  a  quarter  of  a  mile  from  the  line  of  dire^ion 
115*]  in  which  the  two  steamers  were  *sail- 
ing.  As  she  was  making  three  or  four  knots 
an  hour,  and  as  the  City  of  Norwich  was  mak- 
ing twelve,  it  must  have  taken  the  schooner, 
after  this,  two  or  three  minutes  to  get  up  to 
the  line  of  direction  of  the  City  of  Norwich, 
during  which  time  the  latter  would  traverse 
nearly  half  a  mile.  So  that  when  the  schooner 
was  first  seen  from  the  Electra  she  must  have 
been  half  a  mile  distant  from  the  City  of  Nor- 
wich, and,  therefore,  the  theory  of  the  claimants 
that  she  was  only  to  be  seen  by  reason  of  the 
lights  from  the  City  of  Norwich  shining  on  her 
sails  falls  to  the  ground.  If,  therefore,  she  was 
soon  from  the  Electra,  more  than  a  nrile  dis- 
tant, she  ought  to  have  been  seen  from  the  City 
of  Norwich,  which  was  thrre  four'Jis  of  a  mile 
nearer  to  her.  All  the  circumstances  mentioned 
by  the  pilot  of  the  Electra  corroborate  these 
13  Wall. 


conclusions.  He  sa3rs  that  the  schooner  was  a 
mile  (^  from  the  Electra  when  he  saw  her, 
and  that  this  was  "two  minutes  before  tl\e 
collision."  He  adds  that  the  steamer  City  of 
Norwich  blew  her  whistle  immediately  after 
the  collisioui  and  that  he  discovered  the  schoon- 
er two  or  three  minutes  before  he  heard  the 
whistle.  This  evidence  is  adverted  to,  because 
it  is  of  that  circumstantial  nature  which  often 
demonstrates  the  truth  more  strongly  than  the 
most  positive  testimony.  It  may  be  added  that 
it  is  corroborated  in  many  particulars  by  other 
evidence  in  the  caus^.  As  to  her  lights,  it  is 
admitted,  or  at  least  clearly  proved,  that  the 
schooner  had  a  green  light  in  the  proper  place; 
but  several  witnesses  say  it  was  a  dim  light. 
It  is  proper  to  observe  that  nearly  all  those 
who  say  this  only  saw  the  light  after  the  col- 
lision, the  shock  of  which  may  have  tempora- 
rily affected  the  brillian<^  of  the  lamp.  But, 
without  pursuing  the  subject  further,  it  is  suf- 
ficient to  say,  that  in  our  opinion  the  evidence 
is  clear  that  the  steamer  was  in  fault  in  not 
seeing  the  schooner  in  time  to  prevent  a  colli- 
sion. It  was  her  duty  to  keep  out  of  the  way 
of  the  schooner;  she  was  not  only  propelled  by 
steam,  but  the  schooner  was  beating  against  a 
head  wind.  So  that  every  circumstance  in  the 
case  casts  the  duty  of  avoiding  a  collision  upon 
the  steamer.    Her  liability  is  clear. 

*The  next  question  is  whether  the  own-  [*116 
ers  of  the  steamer  are  entitled  to  the  benefits  of 
the  act  of  1851,  limiting  the  liability  of  ship- 
owners to  the  amount  of  their  interest  in  the 
vessel  and  her  freight;  and,  if  so,  whether  they 
can  have  relief  in  the  district  court  in  the  pro- 
ceedings instituted  against  them.  This  in- 
volves the  true  construction  of  that  act;  and, 
to  reach  this,  it  may  be  useful  to  take  a  cur- 
sory view  of  previous  legislation  on  the  sub- 
ject in  other  countries  as  well  as  in  this. 

The  history  of  the  limitation  of  liability  of 
ship-owners  is  matter  of  common  knowledge. 
The  learned  opinion  of  Judge  Ware  in  the  case 
of  The  Rebecca,  1  Ware,  187-194,  leaves  little 
to  be  desired  on  the  subject.  He  shows  that  it 
originated  in  the  maritime  law  of  modem  Eu- 
rope; that  whilst  the  civil,  as  well  as  the  com- 
mon law,  made  the  owner  responsible  to  the 
whole  extent  of  damage  caused  by  the  wrong- 
ful act  or  negligence  of  the  master  or  crew, 
the  maritime  law  only  made  them  liable  (if 
personally  free  from  blame)  to  the  amount  of 
their  interest  in  the  ship.  So  that,  if  they 
surrendered  the  ship,  they  were  discharged. 

Grotius,  in  his  law  of  War  and  Peace,  says 
that  men  would  be  deterred  from  investing  in 
ships  if  they  thereby  Incurred  the  apprehension 
of  Deing  rendered  liable  to  an  indefinite  amount 
by  the  acts  of  the  master  and,  therefore,  in 
Holland,  they  had  never  observed  the  Roman 
law  on  that  subject,  but  had  a  regulation  that 
the  ship-owners  should  be  bound  no  farther 
than  the  value  of  their  ship  and  freight.  His 
words  are:  *^N<wi8  et  eorum  quae  in  navi 
Attit/,"  "the  ship  and  goods  therein."  But  he 
in  speaking  of  the  owner's  interest;  and  this, 
as  to  the  cargo,  is  the  freight  thereon,  and  in 
that  sense  he  is  understood  by  the  commenta- 
tors. Boiilay  Paty,  Droit  Maritime,  tit.  3,  5  It 
f».  276;  book  ii.,  c.  XI.,  8  xiii.  The  maritime 
aw,  as  oo<]ified  in  the  celebrated  French  Ordon- 
nance  dc  la  .Marine,  in  1681,  expressed  the  rni/* 
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thus:  **Thc  proprietors  of  vessels  shall  be  re- 
sponsible for  the  acts  of  the  master,  but  they 
snail  be  discharged  by  abandoning  the  ship  and 
freight."  Valin,  in  his  commentary  on  this 
117*]  'passage,  lib.  2,  tit.  8.  art.  2,  after  speci- 
fying certain  engagements  of  the  master  which 
arc  binding  on  the  owners,  without  any  limit  of 
reHponsibilitv,  such  as  contracts  for  the  benefit 
of  the  vessei,  made  during  tlie  voyage  (except 
contracts  of  bottomry)  says:  **With  these  ex- 
ceptions it  is  just  that  the  owner  should  not 
l>e  bound  for  the  acts  of  the  master,  except  to 
the  amount  of  the  ship  lind  freight.  Other- 
wise he  would  run  the  risk  of  being  ruined  by 
the  bad  faith  or  negligence  of  his  captain,  and 
tlio  apprehension  of  this  would  be  fatal  to  the 
interests  of  navipition.  It  is  quite  sufficient 
that  he  \ye  expoKinl  to  the  loss  of  his  sliip  and 
of  the  freight,  to  make  it  his  interest,  inde- 
ppndently  of  any  goods  he  may  have  on  board, 
to  »4'lect  a  reliable  captain."  Pardessus  says: 
**TIie  owner  is  bound  civilly  for  all  delinquen- 
<-ioA  committed  by  the  captain  within  the  »co|»e 
of  hiM  authority,  but  he  may  discharge  himself 
therefrom  by  abandoning  the  ship  and  freight; 
and  it*  thfv  are  lost,  it  suHiccH  for  hi.«i  dis- 
(•liarj>e,  to  surrender  all  claims  in  reHi>ect  of 
the  ship  and  its  freight,"  such  as  in^^urance, 
etc.     Droit  Commercia},  part  3.  tit.  2.  c.  3.  9  2. 

The  «*rtme  gonoral  doctrine  in  laiil  down  by 
many  other  writer*  on  maritime  law.  So  that 
it  i-*  evident  that,  by  this  law.  the  ownerV  lia- 
bility was  co-extensive  with  his  interest  in  the 
vi»!*M*l  and  its  freight,  and  ceased  by  his  aban- 
doniiicnt  and  Hurn>ntler  of  the^e  to  the  parties 
sustaining  loss. 

This  rule,  to  a  partial  extent,  was  adopted  in 
England  by  the  act  of  7  George  II.,  passe<l  in 
1734.  Dy  thi^  act,  after  reciting  that  it  was  of 
tin*  gnMitf?<t  constHjuenc'i*  to  the  Kingdom  to 
promote  the  incroane  of  the  number  of  ships, 
and  to  prevent  any  discouragement  to  mer- 
chant:* anti  <»tliers  from  being  interestetl  and 
concerned  therein,  it  was  enactetl  that  no  ship- 
owner should  be  responsible  for  loss  or  damage 
to  goods  on  lioard  the  ship  by  (Mnl>ex/.lement  uf 
the  masti'r  or  mariners,  without  his  privity  or 
knowle*lg('.  further  than  the  value  of  the  ship 
and  lu»r  appurtenances,  and  the  freight  due 
thereon  for  the  voyage;  and,  if  greater  damage 
iM'furred.  it  should  l»e  average<l  among  those 
118']  who  sustained  it.  By  20  George  ♦HI 
(  I7HU>  this  limitation  of  liability  was  extended 
to  roblMTv  and  to  lueses  in  which  the  master  and 
mni'iut'rs*  liaii  no  part,  and  liability  for  loss  by 
lire  Wiis  entirelv  reniove<l.  as  well  as  liabilitv 
for  loss  of  gold  and  jewelry,  unless  its  nature 
and  value  were  <liselosed.  By  53  George  III. 
(ISI.T)*.  the  liability  limitation  of  ship-owners 
wa>  still  fuillier  extended  to  cjim^s  of  loss  l»y 
nt'gliirenre  of  the  niasl(>r  and  mariners,  and  to 
damage  done  to  other  ships  and  their  cargoes, 
inehiding.  of  eourne.  eases  of  eollision.  In  the 
lirni  two  tii  tlu»se  statutes  it  was  provideil  that 
if  the  loss  or  damage  fell  on  more  than  one 
pairty.  either  the  parties  injured  or  the  ship- 
owners might  file  a  bill  in  equity  to  ascertain 
the  whole  amount  of  loss  on  the  one  side  and 
the  value  of  the  offending  vess«d  and  her 
freight  on  the  other,  h«»  as  to  have  a  proper 
distribution  of  tin*  latter,  pro  rata,  amongst 
those  who  sustaine<l  ilamage.  The  last  statute 
gjive  this  remetlv  to  the  ship-owners  alone,  it 
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being  for  their  benefit  and  intended  to  prevent 
a  multiplicity  of  suits  against  them.  But  they 
were  obliged  to  pay  the  value  of  the  vessel  and 
her  freight  into  court,  or  to  give  security  for 
the  amount,  and  to  acknowledge  their  liability, 
inasmuch  as  the.  court  of  chancery  would  not 
investigate  the  question  of  liability.  That  be- 
in^  done,  they  were  entitled  to  a  stay  of  all 
suits  brought 'against  them  for  damages.  Abb. 
Ship.,  part  iv.,  chap.  vn. 

Lnder  these  statutes  the  English  courts, 
since  the  passage  of  the  act  of  53  George  III. 
(the  question  does  not  seem  to  have  arisen  be- 
fore) nave  held  that  the  value  of  the  ship  and 
freight  was  to  be  estimated  as  it  stood  imme- 
diately prior  to  the  injury^  so  that  if  the  ship 
were  lost  by  the  occurrence  which  caused  it, 
or  at  any  subsequent  period  before  the  comple- 
tion of  the  voyage,  the  ship-owners  were  still 
liable  for  that  value.  The  statutes  contained 
no  provision  for  a  surrender  and  assignment 
of  the  ship  and  freight,  but  only  for  paying 
their  value  into  court.  Abb.  Ship.,  part  iv.,  ch. 
VII.,  S  6;  in/son  v.  Dickson,  2  Bam.  k  Aid.  2; 
Cannan  v.  Meahurn,  1  Bing.  465:  Brown  ▼. 
Wilkinson,  15  M.  &  W.  391;  Dohree  v.  Schro- 
fl4^,  2  Myl.  &  C.  489;  The  Mary  Caroline,  3  \V. 
Kob.  101 :  Leycesfer  v.  Logan.  3  Kay  &  J.  440. 
These  deci.sions.  it  will  •be  seen,  create  [*110 
an  important  distinction  l)etween  the  English 
statute  law  and  the  maritime  law. 

statutes  similar  in  principle  to  the  English 
acts  were  passe<l  in  1818  and  1821  by  the  leg- 
islatures of  Massachusetts  and  Maine,  difl'er- 
ing  slightly  in  form.  They  limited  the  liability 
of  the  ship-owner  to  the  amount  of  his  interest 
in  the  ship  and  freight  for  any  emiiezzlemeut 
or  damage  occasioned  by  the  master  or  mari- 
ners without  his  privity  or  knowledge,  and  pro- 
videtl  that  if  the  loss  or  damage  were  sustanie«i 
by  several  persons,  and  should  be  more  than  the 
valui*  of  the  oti'eiiding  ship  and  its  freight, 
either  the  jwrwrns  so  injured  or  the  ship-owner, 
or  both,  might  Hie  a  bill  in  equity  for  discov- 
ery and  payment  of  the  amount  for  which  the 
owner  miglit  be  liable,  among  those  entitled 
thereto. 

In  1841  the  law  of  France  was  amended  so  as 
to  oi)erate  still  further  to  the  advantage  of  the 
ship-owner,  by  enabling  him  to  obtain,  by 
abandonment  of  ship  and  freight,  a  complete 
<iiseliarge.  not  only  from  responsibility  for  the 
acts  and  defaults  of  the  captain,  but  also  for 
all  his  engagements  and  contracts  relative  to 
the  ship  and  the  voyage. 

Jn  the  light  of  all  this  previous  legislation, 
the  act  of  Congress  was  passed  in  XHCil.  As 
we  have  seen,  by  the  maritime  law,  the  liabil- 
ity of  the  ship-owner  was  limited  to  his  inter- 
est in  the  ship  and  freight  for  all  torts  of  the 
master  anil  H«»amen,  whether  by  collisions  or 
anything  else,  and  sometimes  even  for  the  nias- 
ler's  contracts;  and  his  liability  was  so  strictly 
limit<Ml  that  he  was  discharge<l  by  giving  up 
that  interest,  or  by  the  vessel  being  lost  on 
the  vova^e.  and  the  maritime  courts  found  no 
diniculty  in  carrying  this  law  into  execution. 
By  the  English  law.  as  constituted  by  acts  of 
Parliament,  the  owuer*s  liability  was  limiteii 
to  the  ainotmt  and  value  of  ship  and  freight  at 
the  time  of  injury,  for  damages  to  cargo  and 
damages  to  other  vessels  by  collision:  but  from 
the  restricted  juristliction  of  the  English  admi- 
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ralty  courts,  in  order  to  get  complete  relief 
where  there  were  many  persons  sutTering  dam- 
120*]  age,  the  ship-owners  were  •obliged  to  re- 
sort to  a  bill  in  chancery.  The  laws  of  Maine 
and  Massachusetts  seem  to  have  limited  the 
ship-owner's  liability  in  cases  of  damage  to 
cargo  alone ;  and  for  complete  relief,  they  refer 
him  to  a  proceeding  in  equity. 

The  act  of  Congress  seems  to  have  been  drawn 
with  direct  reference  to  all  tliese  previous  laws, 
and  with  them  before  us,  its  language  seems  to 
be  not  difficult  of  construction.  The  1st  section 
exempts  ship-owners  from  loss  or  damage  by  fire 
to  goods  on  board  the  ship,  unlci^s  caused  by 
their  own  neglect.  The  2d  exempts  the  owners 
and  master  from  liability  for  loss  or  damage  to 
jewelry,  precious  metals,  or  money  put  on  board 
the  ship,  unless  it»  character  and  value  he  (Hh- 
dosed  in  writing.  These  two  provisions  were 
substantially  contained  in  the  English  law  of 
178G.  The  3d  section,  which  is  the  one  in  ques- 
tion, is  in  the  following  words:  I  3.  'The  lia- 
bility of  the  owner  or  owners  of  any  ship  or 
veHi^el.  for  any  embezzlement,  loss  or  destruc- 
tion by  the  master,  officers,  mariners,  passen- 
gers, or  any  other  person  or  persons,  of  any 
property,  goods,  or  merchandise  shipped  or  put 
on  board  of  such  ship  or  vessel,  or  for  any  loss, 
damage,  or  injury  by  collision,  or  for  any  act, 
matter,  or  thing,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  incurred  without  the  priv- 
ity or  knowledge  of  such  owner  or  owners,  shall 
in  no  case  exceed  the  amount  or  value  of  the 
intorc>it  of  such  owner  or  owners  respectively  in 
such  »(hip  or  vessel  and  her  freight  then  pend- 
mg." 

Here  the  owner's  liability  is  limited  to  the 
amount  or  value  of  his  interest  in  the  vessel 
and  freight,  but  the  section  does  not  define  at 
what  time  that  interest  is  to  be  taken.  The 
limitation  embraces  not  only  loss  or  damage 
happening  to  goods  on  board,  but  "any  Iohs. 
damage,  or  injury  by  collision."  The  latter 
claim  is  independent  of  the  preceding  one.  It 
cannot  be  read  to  mean  "loss  or  iniury  (to  tlie 
goods  on  board)  by  collision,"  without  an  un- 
authorized interpolation.  If  it  had  said  **loss. 
damage,  or  injury  [thereto]  by  collision,"  it 
would  have  been  confined  to  the  goods  on  board 
the  vessel.  But  it  does  not  so  read.  The  sec- 
121*]  tion  as  •constructed  limits  the  ship-own- 
ers* liability  in  three  classes  of  damage  or  wrong 
happening  without  their  privity,  and  by  tlie 
fault  or  neglect  of  the  master  or  other  persons 
on  board,  viz. :  ( I )  Danwge  to  goods  on  board ; 
(2)  damage  by  collision  to  other  vessels  and 
their  cargoes;  (3)  any  other  damage  or  for- 
feiture done  or  incurred. 

In  view  of  the  fact  that  the  limited  liability 
of  ship-owners  was,  by  the  general  maritime  law, 
extended  to  all  acts  of  the  master  except  con- 
tracts for  the  l)enefit  of  the  ship,  and  in  most 
places  even  to  these;  and  of  the  fact  that  the 
English  Atatutes  expressly  extended  it  to  eases 
of  collision  as  well  as  to  injuries  to  cargoes, 
we  see  no  reason  why  the  fair  natural  construc- 
tion should  not  be  given  to  the  act  of  1851, 
which  makes  an  equally  broad  application  of  the 
rule,  and  there  is  nothing  in  the  reason  of  the 
thing  that  should  lead  us  to  evade  such  a  con- 
struction. The  great  object  of  the  law  was  to 
oncourogc  ship  building  and  to  induce  capital- 
ists to  invest  money  in  this  branch  of  industry. 
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Unless  they  can  be  induced  to  do  so,  the  ship- 
ping interests  of  the  country  must  flag  and  de- 
cline. Those  who  are  willing  to  manage  and 
work  ships  are  generally  unable  to  build  and 
ftt  them.  They  have  plenty  of  hardiness  and 
personal  daring  and  enterprise,  but  they  have 
little  capital.  On  the  other  hand,  those  who 
have  capital,  and  invest  it  in  ships,  incur  a 
very  large  risk  in  exposing  their  property  to 
the  hazards  of  the  sea,  and  to  the  management 
of  seafaring  men,  without  making  them  liable 
for  additional  losses  and  damage  to  an  indefi- 
nite amount.  How  many  enterprises  in  mining, 
manufacturing,  and  intemal  improvements 
would  be  utterly  impracticable  if  capitalists 
were  not  encouraged  to  invest  in  them  through 
corporate  institutions  by  which  they  are  ex- 
empt from  personal  liability,  or  from  liability 
except  to  a  limited  extent!  The  public  interesU 
require  the  investment  of  capital  in  ship  build- 
ing,  quite  as  much  as  in  any  of  these  enter- 
prises. And  if  there  exist  good  reasons  for 
exempting  innocent  ship-owners  from  liability, 
beyond  t&  amount  of  tneir  interest,  for  loss  or 
damage  to  goods  carried  in  their  vessels,  pre- 
cisely the  same  reasons  exist  for  exempting 
them  to  the  same  extent  •from  personal  [*122 
liability  in  cases  of  collision.  In  the  one  case 
as  in  the  other,  their  property  is  in  the  hands 
of  agents  whom  they  are  obliged  to  employ. 

We  are,  therefore,  of  opinion  that  tlie  re- 
spondents were  entitled  to  the  benefit  of  the 
act  of  1851,  as  against  the  claim  of  the  libel- 
ants. 

But  the  claim  of  the  libelants  alone  is  not 
alleged  to  be  greater  than  the  value  of  the 
steamer  and  her  freight.  The  libelants,  there- 
fore, would  be  entitled  to  receive  the  whole 
amount  of  this  damage  if  they  were  the  only 
persons  who  sustained  damage,  or  if,  b3'  reason 
of  the  nature  of  their  claim,  their  lien  was 
superior  to  that  of  the  owners  of  the  curgo  lost 
on  the  steamnr.  Liens  for  reparation  for  wrong 
done  are  superior  to  any  prior  liens  for  money 
l>orrowed,  wages.,  pilotage,  etc.  But  they  stand 
on  an  equality  with  regard  to  each  other  if 
they  arise  from  the  same  cause.  Mad.  Ship. 
508.  We  think,  therefore,  that  the  lien  of  the 
libelants  for  the  loss  of  the  schooner  and  her 
cargo,  arising  from  the  collision,  is  on  an 
wjuality  with  the  lien  for  the  loss  of  the  cargo 
of  the  steamer  from  the  same  cause.  This  h^ 
ing  so,  the  case  for  the  application  of  the  stat- 
ute arises;  for  it  is  alleged  by  the  libelants 
that  the  dama«re  to  the  schooner  and  her  cargo, 
together  with  the  damage  arising  from  the  Iosh 
of  the  steamer's  cargo,  greatly  exceeds  the 
value  of  the  steam<»r  and  her  freight  for  the 
voyage. 

We  are,  therefore,  brought  to  the  question 
whether  the  district  court  had  jurisdiction,  un- 
der the  4th  section  of  the  act,  to  grant  the  re- 
spondents relief  by  any  proceeding  to  appor- 
tion the  damages.  ^ 

As  we  have  se»»n.  it  is  doclared  by  the  3d  sec- 
tion that  the  liability  of  ship-owners  for  loss  or 
damage,  etc.,  shall  not  exceed  the  amount  or 
value  of  their  interest  in  the  ship  and  her 
freight  then  pending.  And  by  the  4th  section 
it  is  provided: 

Sec.  4.  "If  any  such  embezzlement,  loss  or  de- 
strtiction  shall  be  suffered  by  several  freighters 
or  owners  of  goods,  wares,  or  •merchan-  [•123 
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dise,  or  any  property  wliatever,  on  the  same  voy- 
age, and  the  whole  value  of  the  ship  or  vessel, 
and  her  freight  for  the  voyage,  shall  not  be  suf- 
Aeient  to  make  compensation  to  each  of  them, 
they  shall  receive  compensation  from  the  owner 
or  owners  of  the  ship  or  vessel,  in  proportion  to 
their  respective  Josses,  and  for  that  purpose  the 
said  freighters  and  owners  of  the  property,  and 
the  owner  or  owners  of  the  ship  or  vessel,  or  any 
of  them,  may  take  the  appropriate  proceedings 
in  any  court,  for  the  purpose  of  apportioning 
the  sum  for  which  the  owner  or  owners  of  the 
ship  or  vessel  may  be  liable  amongst  tlie  par- 
ties entitled  thereto.  And  it  shall  be  deemed 
a  sufficient  compliance  with  the  requirements 
of  tJiis  act,  on  tne  part  of  such  owner  or  own- 
ers, if  he  or  they  shall  transfer  his  or  their 
interest  in  such  vessel  and  freight,  for  the  ben- 
efit of  such  claimants,  to  a  trustee,  to  be  ap- 
pointed by  any  court  of  competent  jurisdiction, 
to  act  as  such  trustee  for  the  person  or  per- 
sons who  may  prove  to  be  legally  entitled  there- 
to, from  and  after  which  transfer  all  claims 
and  proceedings  against  the  owner  and  owners 
shall  cease." 

The  act  does  not  state  what  court  shall  be  re- 
sorted to,  nor  what  proceedings  shall  be  taken ; 
but  that  the  parties,  or  any  of  them,  may  take 
''the  appropriate  proceedings  in  any  court,  for 
the  purpose  of  apportioning  the  sum  for  which, 
etc."  Now,  no  court  is  better  adapted  than  a 
court  of  admiralty  to  administer  precisely  such 
relief.  It  happens  every  day  that  the  proceeds 
of  a  vessel,  or  other  fund,  is  brought  into  that 
court  to  be  distributed  amongst  those  whom  it 
may  concern.  Claimants  are  called  in  by  mo- 
nition, to  present  and  substantiate  their  re- 
spective claims:  and  the  fund  is  divided  and 
distributed  according  to  the  respective  liens 
and  rights  of  all  the  parties.  Congress  might 
have  invested  the  circuit  courts  of  the  United 
States  with  the  jurisdiction  of  such  cases  by 
hill  in  equity,  but  it  did  not.  It  is  also  evi- 
dent that  the  state  courts  have  not  the  reoui- 
site  jurisdiction.  Unless,  therefore,  the  ais- 
trict  courts  themselves  can  administer  the  law, 
we  are  reduced  to  the  dilemnm  of  inferring  that 
the  Iddnlature  has  passed  a  law  which  is  in- 
124*]  capable  of  execution.  'This  is  never  to 
be  done  if  it  can  be  avoided.  We  have  no  doubt 
that  the  district  courts,  as  courts  of  admiralty 
and  maritime  jurisdiction,  have  jurisdiction  of 
the  matter ;  and  this  court,  undoubtedly,  has  the 
power  to  make  all  needful  rules  and  regula- 
tions for  facilitating  the  course  of  proceeding. 

It  is  to  be  observed,  however,  that  if  the 
ship-owner  desires  the  intervention  of  the  court, 
it  will  not  be  sufficient  for  him  simply  to  ask 
for  a  pro  rata  reduction  of  the  libelants'  dam- 
ages, without,  in  some  manner,  tendering  the 
corresponding  pro  rata  compensation  to  which 
other  parties,  whose  claims  he  sets  up  against 
the  libelants,  are  entitled.  Otherwise,  he  might 
reduce  the  libelants*  claim  without  ever  being 
oblifred  to  respond  to  the  other  parties.  The 
libelants  are,  in  fact,  directly  interested  in  the 
existence  or  nonexistence  of  the  other  claims 
for  damage.  If  these  are  established,  they 
must  suffer  an  abatement;  if  not,  they  will  h^ 
entitled  to  recover  their  entire  damage.  It 
follows,  therefore,  that  the  ship-owner  must 
either  admit  the  claims  for  damage  which  he 
thus  seta  up,  or  must  ask  the  court  to  have 
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them  adjudicated.  In  the  English  practice,  at 
the  court  of  chancery  does  not  investigate  de- 
mands in  admiralty,  it  required  the  oomplain- 
ant  (the  ship-owner)  to  admit  his  liability  in 
advance.  This  is,  perhaps,  not  necessary  in  an 
admiralty  court.  But  it  is,  at  least,  necessary 
that  proceedings  should  be  instituted  for  as- 
certaining the  coexisting  claims  which  are  to 
antagonize  and  operate  as  a  means  of  reducing 
the  claim  of  the  libelants. 

But  in  order  to  proceed  regularly  the  court 
must  have  possession  of  the  limited  liability 
fund — that  is,  the  proceeds  or  value  of  the  ship 
and  freight.  It  cannot  distribute  a  fund  of 
which  it  has  not  the  possession.  If  the  vessel 
were  libeled,  and  either  sold  or  appraised  and 
her  value  deposited  in  court,  this  sum.  togrtlier 
with  the  amount  of  the  freight  (when  proper  to 
be  added)  would  constitute  the  res.  or  fuml  for 
distribution.  The  case  would  then  be  free  from 
difficulty.  But  the  present  case  is  a  lil>el  in 
personam  in  the  district  of  Connecticut,  and  the 
steamer  has,  in  fact,  been  •liMed  in  the  ['ISS 
eastern  district  of  New  York,  and  >*lie.  or  her 
value,  is  detained  there.  The  respondents  have 
not  paid,  or  offered  to  pay,  the  fund  in  the 
district  court  for  the  district  of  Connecticut. 
Nor  do  the*  allege  that  the>*  have  applied  to 
the  district  court  for  the  eastern  district  of  Xew 
York,  where  the  fund  is,  to  apportion  the  dam- 
ages incurred.  Had  they  done  tnis,  that  court 
might  have  acquired  jurisdiction  of  the  case, 
and  made  it  the  duty  of  the  district  court  of 
Connecticut,  on  being  duly  certified  of  the  fact, 
to  suspend  further  proceedings  and  leave  the 
libelants  to  present  their  claim  in  the  court  of 
Xew  Y'ork. 

The  proper  course  of  proceeding  for  obtain- 
ing the  benefit  of  the  act  would  seem  to  he  thi^: 
When  a  libel  for  damage  is  file<l.  either  agains>(t 
the  ship  in  rem  or  the  owners  in  personam,  the 
latter  (whether  with  or  without  an  answer  to 
the  merits)  should  file  a  proper  petition  for  an 
apportionment  of  the  damages  according  to  the 
statute,  and  should  pay  into  court  (if  the  ves- 
sel or  its  proceeds  is  not  alrea<ly  there)  or  give 
due  stipulation  for  such  sum  as  the  court  may, 
by  proper  inquiry,  find  to  be  the  amount  of  the 
limited  liability,  or  else  surrender  the  ship  and 
freight  by  assigning  them  to  a  trustee  in  the 
manner  pointed  out  in  the  4th  section.  Hav- 
ing done  this,  the  ship-owner  will  be  entitled  to 
a  monition  against  all  perHons  to  app<'ar  and  in- 
tervene pro  intercMe  »i#o,  and  to  an  order  re- 
straining the  prosecution  of  other  suits.  If  an 
action  should  be  brought  in  a  state  court  the 
shin-o>\-ner  should  file  a  libel  in  admiralty,  with 
a  like  surrender  or  deposit  of  the  fund,  and 
cither  plead  the  fact  in  bar  in  the  state  court 
or  procure  an  order  from  the  district  court  to 
restrain  the  further  prosecution  of  the  suit. 
The  court  having  jurisdiction  of  the  case,  under 
and  by  virtue  of  the  act  of  Congress,  would  have 
the  right  to  enforce  its  jurisiliction  and  to  as- 
certain and  determine  the  rights  of  the  parties. 
For  aiding  parties  in  this  liehalf,  and  faeilitnt- 
ing  proceedings  in  the  district  courts,  we  have 
prepared  some  rules  which  will  be  announced 
at  an  early  day. 

•The  difficulty  with  the  respondents  in  [•126 
this  case  is,  that  they  have  not  taken  the  proper 
steps,  in  the  proper  court,  to  enable  them  to 
avail  themselves  of  the  benefit  of  the  act.     Tlie 
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want  of  any  uniform  practice  on  the  subject 
may,  perhaps,  be  a  sufficient  excuse  for  not  hav- 
ing done  this.  If  proceedings  are  still  pending 
in  the  eastern  district  of  Kew  York  it  is  not 
yet  too  late  to  initiate  proper  proceedings  there, 
for  makine  an  apportionment  in  the  case.  Mean- 
time the  decree  already  made  must  be  allowed 
to  stand  at  least  for  the  purpose  of  showing 
the  respondents*  liability  to  the  libelants,  and 
the  actual  amount  of  damage  which  the  latter 
have  sustained,  as  the  basis  of  an  apportion- 
ment. The  court  below  will  be  instructed  to 
suspend  further  proceedings  on  the  decree  until 
reasonable  tiipe  nas  been  given  to  the  respond- 
ents to  take  the  proper  steps  in  the  district 
court,  where  the  fund  is,  for  settling  and  clos- 
ing up  the  claims  of  all  parties  interested  there- 
in. 

This  view  of  the  case  renders  it  necessary  to 
determine  another  question  arising  in  the  cause 
for  the  guidance  of  the  parties  and  the  courts 
below.  This  is,  whether  the  respondents,  in 
order  to  avail  themselves  of  the  benefits  of  the 
act  of  1851,  may  surrender  the  steamer  itself, 
and  any  freight  that  may  have  accrued,  under 
the  4th  section  of  the  act,  without  paying  into 
court  anything  further,  or  whether  they  are 
bound  to  pay,  or  give  security  for,  the  value 
of  the  steamer  at  the  time  of  the  collision,  and 
of  the  freight  for  the  voyage.  It  will  be  nec- 
essary to  know  this  at  the  first  step  in  the  pro- 
ceedings. The  probability  is,  that  no  freight 
rver  actually  accrued,  as  the  cargo  was  never 
delivered  in* New  York.  Still,  if  the  construc- 
tion given  by  the  English  courts  to  their  stat- 
ute is  to  be  followed,  it  matters  not  whether 
freight  actually  accrued  or  not.  The  owners 
would  still  be  liable  for  what  would  have  ac- 
crucHl  had  the  voyage  terminated  prosperously; 
and  it  also  matters  not  whether  the  steamer 
were  lost  or  greatly  injured.  The  owners  would 
he  liable  for  her  value  immediately  prior  to 
the  collision. 

But  it  will  be  obser\-od  that  the  act  of  Con- 
gress contains  a  provision  for  the  ship-owner  to 
127^]  disHiurge  himself,  as  in  the  'maritime 
law,  by  giving  up  the  vessel  and  her  freight. 
This  provision  is  pot  contained  in  any  of  the 
English  or  state  statutes,  and  could  not  have 
l>een  inserted  in  the  act  of  Congress  without 
direct  reference  to  the  like  provision  of  the 
maritime  (^odes.  Could  it  have  been  inserted  for 
any  oth^  purpose  than  to  adopt  the  rule  of  that 
Cotle?  Th^s  is  a  qucstian  of  much  interest  and 
importance. 

The  supreme  court  of  Massachusetts,  in  a 
case  much  considered,  and  reported  in  14  Gray, 
288  {Walker  v.  In8.  Co.),  adopted  the  English 
rule,  and  held  that  a  ship-owner,  where  the  ship 
is  lost,  cannot  have  the  benefit  of  the  act,  al- 
lowing him  tc^  relieve  himself  from  responsibil- 
ity by  abandoning  the  ship  and  freight,  because 
he  cannot  comply  with  its  terms  by  asHigning 
them.  But  surely,  if  the  privilege  exists  when 
the  vessel  has  been  damaged  at  all  (as  it  would 
seem  that  it  must,  if  the  act  is  to  have  any 
meaning)  how  can  it  cease  to  exist  by  any 
n mount  or  degree  of  damage?  And  if  the  privi- 
lege exists,  as  long  as  there  is  anything  left  of 
the  vessel  to  be  transferred,  it  cannot  cease 
when  she  is  entirely  destroyed.  That  would 
In*  to  stand  upon  too  nice  a  point  of  logic  in 
driving  a  reasonable  and  practical  construction 
to  a  Ftatute.  It  would  be  to  punish  the  unfor- 
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tunate  ship-owner,  because  his  loss  Is  total  In- 
stead of  partial.  The  late  Judge  Kane,  of  the 
eastern  district  of  Pennsylvania,  in  the  case  of 
WatUon  V.  Marks,  reported  in  2  Am.  Law  Reg. 
157,  held  that  the  act  had  adopted  the  maritime 
rule,  and  his  reasoning  on  the  subject  is  very 
forcible  and  satisfactory.  We  do  not  hesitate 
to  express  our  decided  conviction,  that  the  rule 
of  the  maritime  law  on  this  subject,  so  far  as 
relates  to  torts,  was  intended  to  be  adopted  hf 
the  act  of  1851. 

It  is  objected,  however,  that  the  4th  section 
of  the  act  does  not  embrace  cases  of  damage  by 
collision,  even  though  they  are  included  in  the 
3d  section.  But  an  examination  of  the  4th  sec- 
tion will  show  that  its  language  is  very  broad. 
Coming  immediately  after  the  provisions  of  the 
3d  section,  which,  as  we  have  seen,  provide  for 
all  kinds  of  loss,  damage  and  destruction  (dam- 
age by  collision  included),  *it  says  that  [*128 
if  any  such  embezzlement,  loss,  or  destruction 
shall  be  suffered  by  several  freighters  or  owners 
of  goods,  wares,  or  merchandise,  or  any  property 
whatever,  on  the  same  voyage,  and  the  whole 
value  of  the  ship  or  vessel,  and  her  freight  for 
the  voyage,  shall  not  be  sufficient,  etc.  Surely 
this  language  is  broad  enough  to  cover  damage 
by  collision,  as  well  as  other  damages.  And  the 
close  connection  and  dependency  of  the  two 
sections  re(|uire  a  construction  to  be  given  to 
the  one  co-extensive  with  that  given  to  the  other, 
if  it  can  possibly  be  done  without  violence  to 
the  language. 

The  decree  of  the  circuit  court  will  be  af- 
firmed, with  directions  to  suspend  further  pro- 
ceedings thereon  until  the  respondents  (the  ap- 
pellants in  this  court)  shall  have  had  such  rea- 
sonable time  as  the  circuit  court  may  deem  suffi- 
cient for  taking  the  proper  proceedings  in  the 
<li8trict  court  fcr  the  eastern  district  of  New 
York,  for  apportioning  the  damage  sustained 
by  the  various  parties  in  this  case.  The  costs 
in  this  court  and  the  courts  below  to  be  equally 
divided  between  the  libelants  and  the  respond- 
ents. Also,  process  against  the  stipulators  to 
be  suspended  to  abide  the  event  of  the  suit. 


WADE  HAMPTON,  P//f.  in  Err., 

V. 

JOHN  D.  ROUSE. 

^See  8.  C.  13  Wall,  187,  188.) 

yecesaary  parties  to  writ  of  error. 

In  a  writ  of  error  to  a  Joint  JndKmeat  against 
several,  all  must  ioin.  The  omission  of  one  or 
more  is  an  irregularity  for  which  the  writ  will  be 
dismissed. 

[No.  490.] 
Argued  Mar.  1,  1872,      Decided  Mar.  4,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 
'Motion  to  dismiss. 

The  case  is  sufficientlv  stated  in  the  opinion. 
Messrs.  Phillips  and  Yerger,  for  defendant 
in  error,  in  support  of  motion. 

Messrs.  W.  w.  Boyoe  and  J,  D,  Freeman, 
for  plaintiff  in  error,  contra. 

Mr.  Chief  Justice  Cliase  delivered  the  opin- 
ion of  the  court: 

It  appears  from  the  record  that  Wade  Hai.ip- 
ton.  Wade  Hampton.  Jr..  and  J.  M.  Howell, 
were  d<  fendants  in  the  court  below  to  an  nc- 
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tion  of  ejectment,  and  that  the  bill  of  exceptions 
on  which  the  writ  of  error  was  sued  out  was 
tendered  by  them  jointly.  The  judgment  was 
against  the  defendant  in  the  singular;  but  as 
the  verdict  was  joint,  it  is  obvious  that  this 
was  a  mere  clerical  error.  The  judgment, 
doubtless,  followed  the  verdict. 
188*]  *Wade  Hampton  alone  prosecutes  the 
writ  of  error,  and  there  appears  to  have  been  no 
summons  and  severance  or  other  equivalent  pro- 
ceeding. Masterson  v.  Hotoard,  10  Wall.  416, 
19  L.  ed.  953.  It  has  often  been  held  that  in  a 
writ  of  error  to  a  joint  judgment  against  sev- 
eral, all  must  join;  and  that  the  omission  of 
one  or  more  without  such  proceeding,  is  an  ir- 
regularity for  which  the  writ  will  be  dismissed. 
Williama  v.  Bk,  U.  8.  11  Wheat.  444;  Owings 
v.  Kincannon,  7  Pet.  399;  The  Protector,  ante, 
47. 

The  motion  in  the  present  case  must,  there- 
fore, be  granted, 

367*  ]  WILLIAM  C.  HALL  et  aJ.,  Plffs,  in  Err., 

f. 
THE  NASHVILLE  &  CHATTAXOOGA  RAIL- 
.     ROAD  COMPANY. 

(See  S.  C.  13  Wall.  367-373.) 

Liability  of  carrier  and  underivriter  for  loss  of 
goods — suit  by  undenoriter. 

1.  As  between  a  common  carrier  of  ^oods  and  an 
underwriter  upon  them,  the  liability  to  the  owner 
for  their  loss  or  destruction  is  primarily  upon  the 
carrier,  while  the  ilRblllty  of  the  insurer  is  only 
secondary. 

2.  An  underwriter,  who  has  paid  a  loss,  is  en- 
titled to  recover  what  he  has  paid  hy  a  suit  in  the 
nam*>  of  the  assured  against  a  carrier  who  caused 
the  lOftS. 

[No.   111.] 

Submit  fed  Feb.  20, 1872.    Decided  Mar.  4, 1872. 

I\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  TennesHce. 
The  declaration  in  this  case  was  filed  by  the 

f»laintifTs  in  error  in  the  court  below.  They  al- 
pge  that  they  were  citizens  of  tlie  state  of  Ken- 
tucky and  commission  merchants,  who  sue  for 
the  use  of  the  Kentucky  Marine  &,  Fire  Insur- 
ance Conipanjr  and  the  Union  Insurance  Com- 
pany of  Louisville,  corporations  cliartered  l)y 
tlie  state  of  Kentucky,  and  locatetl  and  trnns- 
nctin;?  nn  insurance  business  there;  and  that 
they  hrhxf:  their  suit  against  tlie  defendant  in 
error,  the  Nashville  &  Chattanooga  Railroad 
(oiiipany.  a  corporation  located  and  doiii^  busi- 
nerts  in  the  state  of  Tennessee,  \n  an  action  of 
trcspa.'^s  on  the  case.  In  the  first  count  they  al- 
h'jxH  that  the  said  defendant  was  a  common  car- 
ric'r  for  liire  by  its  railroad  from  Chattanooga 
to  Naslnille,  Tennessee,  and  that  the  plaintiffs 
dt'livored  to  the  defendant  eighteen  bales  of  cot- 
ton, the  property  of  the  plaintiffs,  of  the  value 
of  $10,000,  to  be  transported  by  said  railroad 
to  Nashville,  and  there  delivered  to  the  plain- 
tiffs ;  and  that  in  consideration  thereof,  and  of 
certain  reward  to  the  defendant  in  that  behalf, 
it  undertook  and  promised  the  plaintiff  to  take 
care  of  and  safely  carry  said  cotton  by  its  cars 
or  railroad  to  Nashville  and  there  deliver  the 
same  to  plaintiffs;  and  that  although  the  de- 
fendant received  said  cotton  for  the  purpose 
aforc^said,  it  did  not  take  care  of  said  cotton, 
and  safely  convey  the  same  to  Nashville,  nor 
deliver  tlie  <aine  to  the  plaintiffs  there;  but  that 
bv  the  negligence  and  improper  conduct  of  the 
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defendant  and  ita  aerrants,  the  said  cottoo  be- 
came wholly  lost  to  the  plaintiffs. 

In  the  second  count  the  plaintiffs  alleged  that, 
in  consideration  that  thev,  at  the  special  in- 
stance and  request  of  the  defendant,  had  caused 
to  be  delivered  to  it  eighteen  other  bales  of  cot- 
ton of  like  Quality,  description  and  valu.^  a^ 
those  in  the  nrst  count  mentioned,  to  be  taken 
care  of  and  safely  delivered  at  Nashville,  by 
the  said  defendant  for  the  said  plaintiffs  for 
certain  reward  to  the  defendant  in  that  belialf, 
it  undertook  and  promised  the  plaintiffs  to  take 
care  of  said  last-mentioned  cotton,  and  carry 
and  deliver  the  same  to  the  plaintiffs,  in  a  rea- 
sonable time  then  next  following;  and  that  al- 
though said  defendant  had  received  said  cotton 
for  the  purpose  aforesaid,  and  a  reasonable  time 
for  the  carriage,  conveyance  and  delivery  there- 
of had  elapsed,  yet  the  defendant  did  not  and 
would  not,  within  such  reasonable  time  or  at 
any  time  afterward,  although  often  requested, 
safely  carry  and  deliver  said  cotton  for  plain- 
tiffs, but  had  hitherto  neglected  and  refused  to 
deliver  said  cotton,  whereby  the  same  became 
wholly  lost  to  the  plaintiffs.  And  in  the  thira 
count,  they  allege  tnat  in  consideration  that  the 
defendant,  at  its  special  instance  and  request, 
had  the  care  and  custody  of  divers  goods  and 
chattels  of  the  plaintiffs,  viz.:  goods  and  diat- 
telA  of  the  like  number,  quality,  quantity,  de- 
scription and  value  of  those  in  the  first  count 
mentioned,  it,  the  said  defendant,  undertook 
and  promised  the  plaintiffs,  while  it  had  the 
care  and  custody  of  the  same,  to  carry  and  de- 
liver the  same  at  Nashville,  Tennessee,  yet  that 
the  defendant,  while  it  had  the  care  and  custody 
of  the  same,  took  so  little  and  such  improper 
care  of  said  cotton,  that  the  same  afterward 
iK'came  and  was  totally  and  accidentally  de- 
stroyed by  fire,  and  thus  wholly  lost  to  the 
plaintiffs.  And  plaintiffs  further  averred  that 
they  had  procured  policies  of  insurance  on  said 
cotton  in  said  insurance  companies,  and  l>efore 
the  expiration  of  the  policies  of  insurance  on 
said  cotton,  the  same  was  delivered  to  the  de- 
fendant as  a  common  carrier,  which  was  not 
safely  carried  and  delivered  as  aforesaid,  but 
Was  totally  and  accidentally  destroyed  by  fire, 
whereby  said  insurance  companies  became  and 
were  responsible  for  the  value  of  the  same, 
which  was  duly  paid  plaintiffs,  under  and  by 
virtue  of  their  policies  of  insurance,  whereby 
the  said  insurance  companies  became  entitled 
to  demand  and  receive  from  said  defendant  by 
way  of  subrogation  to  plaintiffs*  -right,  the 
amount  of  money  paid  by  them  as  aforesaid  to 
the  said  plaintiffs;  hence,  this  suit  in  plaintiffs' 
name,  to  the  use  of  said  insurance  companies, 
for  $10,000  damages. 

To  the  third  coimt  in  the  declaration  the  de- 
fendant demurred. 

To  the  first  count  it  pleaded  not  guilty. 

To  the  second  count  it  pleaded  non  assumpsit. 

And  to  the  first  and  second  counts  it  further 
pleaded  that  about  the  time  of  the  delivery  of 
said  cotton  by  the  plaintiffs  to  defendant  as  a 
common  carrier,  the  said  plaintiffs  insured  the 
same  against  loss  by  fire  during  its  transit  from 
the  point  of  delivery  to  the  terminus  of  tlie  voy- 
age, and  while  in  the  possession  of  the  defend- 
ant as  common  carrier,  as  alleged,  in  the  said 
Kentucky  Marine  &  Fire  Insurance  Company 
and  the  Union  Insurance  Company  of  Louis- 
ville  (for  whose  use  the  suit  purports  to  be 
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brought),  for  a  good  and  sufficient  considera- 
tion; and  that  said  cotton  was  subsequently 
and  whiie  so  insured,  accidentally  and  without 
any  fault  of  the  defendant,  set  on  fire  and  to- 
tally consumed  and  destroyed  by  fire,  constitut- 
ing a  total  loss  within  the  meaning  of  the  pol- 
icies of  insurance  taken  out  thereon  as  afore- 
said whereby  the  said  insurance  companies  be- 
came hound  to  pay  and  did  pay  to  the  plain- 
tiflfs  the  full  value  of  the  said  cotton  before 
the  commencement  of  this  suit,  whereby  said 
plaintitfs  were  full^  paid  for  the  said  cotton 
and  could  not  again  sue  for  and  recover  the 
value  thereof  against  the  defendants;  and 
Uieir  right  of  action  was  extinguished  and 
could  not  pass  by  operation  of  law  or  subroga- 
tion, nor  be  asfligned  by  contract  by  the  plain- 
titfH  to  the  said  insurance  companies;  and  any 
contract  so  to  assi|^  said  right  was  and  is 
clinni|>ortous  and  void. 

To  the  third  and  last  plea  the  plaintiflfs  de- 
murred. 

May  14,  IBtlT,  an  entry  was  made  on  the  min- 
utes to  the  following  enect: 

That,  by  consent  of  parties,  plaintiffs  are  per- 
mitted to  change  their  cause  of  action  to  as- 
sumpsit, and  the  cause  was  to  stand  for  trial 
at  the  ensuing  October  term  next  thereafter, 
upon  demurrer. 

On  Nov.  20,  1808,  the  court  rendered  judg- 
ment that  the  defendant's  demurrer  be  sus- 
tained, and  that  the  plaintiffs'  denmrrer  be 
overruled.  From  this  judgment  a  writ  of  error 
has  been  -iu^d  out  to  this  court  by  the  plaintiffs. 

Sfr.  William  Atwood,  for  plaintiffs  in 
error : 

There  being  no  contract  exempting  the  car- 
rier from  loss  by  fire,  he  is  responsible  for  a 
loss  rei^ulting  from  an  accidental  fire,  even 
where  it  is  without  fault  on  his  part. 

Fortrard  v.  Pit  lard,  1  Term,  27;  Hi^de  v. 
\ar.  r'o.  .»  T.  R.  .38!);  (Silmore  v. •  Carman,  1 
^m,  &  M.  27ft:  Harrington  ▼.  Methane,  2 
Watt**.  443;  Hatt(m  v.  Magrath,  Dudley  (S. 
C).  1.59;  Hwindlcr  v.  Hilliard,  2  Rich.*  2S0: 
Singleton  v.  Hilliard,  1  Strob.  (T^w),  203; 
Na'r,  Co.  v.  Bk\  6  How.  .344;  York'  Co.  v.  R.  Co. 
3  Wall.  107.  18  L.  ed.  170. 

After  the  payment  of  the  loss  by  the  under- 
writer?*,  they  were  subrogiitod  to  all  the  rights 
of  the  plaintifi's,  and  could  use  th^lr  names  in 
a  Miiit  to  recover  the  value  of  the  cotton,  and 
the  payment  of  the  underwriters  was  no  satis- 
faction by  till*  civrrier. 

Arm.  Tns.  2d  ed.  (marg.).  1178,  1180,  118.'>, 
IIHO:  Phil.  luA.  .3d  ed.  8§  1707,  1711,  1723; 
Hnminl  v.  Cochran.  1  Ves.  98;  reporting  the 
caijw  of  Mason  v.  Sainshvry,  2  MavHli.  Ins.  794 ; 
Clark  V.  Inhah.  of  Blything,  2  B.  &  C.  254; 
Yates  V.  Whgtr,  4  Tling.  (N.  C.)  272:  Cnles  v. 
Hailmnn,  11  Pa.  ol5:  linniside  v.  Hteamhoat 
Co.  10  Kiih.  113:  Hart  v.  \\\  R.  Co.  13  Met. 
09:  fns.  Co.  v.  Hoslicr,  .39  Me.  253;  his.  Co.  v. 
hVost.  37  III.  .3.33:  Ins.  Co.  v.  .V.  V.  rf  V.  H.  H. 
Co.  23  Conn.  2(15;  Ins.  Co.  v.  Calebs.  20  X.  V. 
173;  Fntz  V.  Hull,  12  How.  400;  The  Monti- 
cello  V.  Mollison.  17  How.  1.52,  15  L.  ed.  08. 

C'onslgne»*rt  iiiav  sue. 

Ang.  Carr.  2d  ed.  88  499,  510;  Hlkins  v.  R. 
Co.  19  N".  H.  337*;  Ijatrrenre  v.  Minium,  17 
How.  100,  15  L.  ed.  .58. 

Mr.  Henry  Cooper,  for  defendant  in  error: 

In  marine  inMurance,  whenever  a  demand  is  ' 
13  Waij  . 


rightfully  made  for  payment  under  a  poHe7»  ^ 
for  a  total  loss,  the  insurance  company  is  sub- 
rogated to  all  tne  rights  of  the  assured  to  the 
property  insured.    2  Marsh.  Int.  559. 

Tnis  is  brought  about  by  what  is  technicallj 
called  an  abandonment,  which  must  in  all  eases 
be  made  by  the  assured,  by  notice  to  the  insur- 
er in  a  reasonable  time,  where  the  loss  is  not 
absolutely  total,  but  merely  constructively  so. 

2  Marsh.  Ins.;  8m.  Mer.  L.-473. 

By  the  abandonment  the  insurer  becomes 
subrogated  to  all  the  right,  title  and  interest 
of  the  assured  in  the  ship  or  goods  insured,  or 
what  may  be  saved  of  them. 

Marsh.  Ins.  601. 

In  such  case  and  also  by  payment  as  for  m 
total  loss  the  title  to  the  property  passes  to 
the  insurers;  and  the  above  abandonment  goes 
so  far  as  to  include  the  sp^  recuperandi, 
where  there  is  anything  to  be  recovered. 

Hooper  v.  Whitney,  19  La.  207;  Mellon  r. 
liucks,  5  Mart.  N.  8.  371;  Oracie  v.  A\  Y.  Ins. 
Co.  8  Johns.  237;  Atlantic  Ins.  Co.  v.  Storrow, 
5  Paige,  285.  But  if  there  is  an  actual  loss 
* 'where  there  is  no  vestige  of  the  property  left 
or  (which  is  the  same  thing)  where  it  lias  been 
finally  condemned  as  lawful  prize  by 'the  court 
of  last  resort,  the  cession  has  nothing  to  oper- 
at  upon.  There  is  neither  property  nor  spes 
recuperandi,  and  therefore  nothing  to  be  sub- 
rogated to." 

8  Johns.  237;  Ins.  Co.  ▼.  Updegraff,  21  Pa. 
513. 

It  will  thus  be  seen  that  in  order  to  entitle 
the  underwriter  to  subrogation  in  c*ase  of  ma- 
rine iuburance  there  must  be  an  abondonment 
and  sonietliing  to  Im?  abandoned. 

Tnnno  v.  Kdtrards,  12  Kast,  488. 

It  is  obviouM.  upon  thest*  prlni-iples.  that  the 
doctrine  of  subrogation  in  marine  iuKurance 
cnin  have  no  applieation  to  the  casp  now  licfore 
the  court,  for  two  reasons:  First.  Tliei-e  is  no 
such  thing  as  alMindoiiuient  in  fire  insurance 
on  land.  37  111.  333.  Second.  There  was  here 
a  total  li>ss.  and  nothing  conse(|uently  uin)i\ 
which  a  cession  co'ild  operate.  It  has  general- 
ly bt»en  supposiHl  that  the  insurer  was  entith*d 
to  subrogation  to  the  rights  of  the  assured, 
where  the  insnrance  was  of  a  mortgage  debt. 
Sin.  Mer.   L.  523. 

But  this  doctrine  was  based  upon  a  dictum 
of  Judge  Story's  in  Parpcnter  v.  Ins.  Co.  16 
Pet.  501,  and  has,  upon  fifll  consideration,  been 
c»verniled. 

King  v.  Ins.  Co.  7  Cush.  1 ;  Dobson  v.  Land, 
S  Hare,  210;  White  v.  Hroicn,  2  Cush.  412; 
(Uishinri  v.  Thompson.  34  Me.  49(J;  Carter  v. 
Rocket).  8  Paige,  437;  Ins.  Co.  v.  Tyler,  16 
Wend.  .385;  10  Pet.  495:  2  Cush.  412;  Hart 
v.  R.  Co.  13  Met.  99;  2  Pars.  Cont.  440. 

Policies  against  fire  on  land  have  lieen  held 
from  the  earliest  tiiues  to  be  personal  contracts 
with  the  assuriHl.  and  do  not  pass  to  an  as- 
signee or  purchaser,  unless  by  consent  of  the 
uiulerwriters. 

Lynch  v.  Dalzell,  4  Bro.  P.  C.  431;  Ffadlrr's 
Co.  V.  Radrock,  2  Atk.  5.54;  Ang.  Ins.  9  103. 

The  case  of  Mason  v.  I^ainshnry,  3  Doug. 
01,  and  one  or  two  American  authorities,  basfnl 
upon  ^that  deci.sion,  if  they  cjin  he  sustained  at 
all  noon  principle,  rest  upon  the  doctrine  of 
punishing  the  wrong-doer. 

Here  the  defendant  has  been  guilty  of  no 
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wrongful  act  by  which  loss  has  accrued.  The 
loss  it  purely  accidental,  and  that  loss  has  been 
paid  by  the  real  plaintiffs  upon  a  contract 
based  upon  a  sufficient  consideration.  To  al- 
low them  to  recover,  in  the  name  of  the  owner, 
would  be  to  fpve  them  the  benefit  of  the  pre- 
mium, without  any  risk.  It  would  be,  in  effect, 
to  legalize  champerty.  For  what  they  claim  is 
the  right  to  have  a  right  of  action  assigned 
them.  It  may  be  that  where  there  is  an  equity 
growing  out  of  the  facts  of  the  case  the  claim 
might  be  sustained ;  as  for  example,  if  the  cot- 
ton had  been  maliciously  burned  by  the  com- 
pany or  lost  by  wilful  neglect,  but  surely 
there  can  be  no  equity  growing  out  of  inevi- 
table accident,  and  that  accident  expressly  in- 
sured against  for  a  valuable  consideration. 
The  action  on  the  facts  of  the  case  is  an  equi- 
table action  and  must,  to  be  sustainable,  be 
based  upon  inherent  equity.  If  this  is  to  be 
considered  as  an  action  for  a  tort  in  the  un- 
lawful conversion  or  loss  of  the  cott<Hi,  then  it  is 
clear  that  it  cannot  be  sustained,  for  a  right  of 
action  for  a  tort  is  not  assignable. 

2  Story,  Eq.  Jur.  1040,  9;  Gardner  v.  AdamSf 
12  Wend.  297. 

The  railroad  company  and  the  insurance 
company  for  whose  use  this  suit  is  brought 
were,  so  to  speak,  both  insurers  of  the  property 
lost,  against  the  risk  which  occurred.  They 
both  became  liable,  by  independent  contracts, 
upon  independent  considerations.  Both  are 
liable  to  the  shipper,  and  he  may  recover  at  his 
election  from  eitner.  But  it  is  difficult  to  see 
any  principle  upon  which  one  of  these  insurers 
can,  upon  payment  of  the  loss,  claim  to  be  sub- 
rogated to  the  right  of  action  of  the  assured, 
as  against  the  other,  nor  why  the  subrogation 
should  be  in  favor  of  one  more  than  the  other. 
If  there  is  any  equity  as  between  the  parties, 

Sowing  out  of  the  transactions,  it  would  seem 
be,  to  have  the  loss  proportioned  between 
them.  But  there  is  no  equity  in  the  premises, 
and  each  must  abide  by  his  contract  with  the 
shipper.  The  law  neither  subrogates  the  one 
nor  the  other  to  the  rights  of  the  shipper  upon 
adjustment  of  the  loss. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

It  is  too  well  settled  by  the  authorities  to  ad- 
mit of  question  that,  as  between  a  common 
carrier  oi  goods  and  an  underwriter  upon  them, 
the  liability  to  the  owner  for  their  loss  or  de- 
struction is  primarily  upon  the  carrier,  while 
the  liability  of  the  insurer  is  only  secondary. 
The  contract  of  the  carrier  may  not  be  first  in 
order  of  time,  but  it  is  first  and  principal  in 
ultimate  liability.  In  respect  to  the  ownership 
of  the  goods,  and  the  risk  incident  thereto,  the 
owner  and  the  insurer  are  considered  but  one 
person,  having  together  the  beneficial  right  to 
the  indemnity  due  from  the  carrier  for  a 
breach  of  his  contract  or  for  non-performance 
of  his  legal  duty.  Standing  thus,  as  the  insur- 
er does,  practically,  in  the  position  of  a  surety, 
stipulating  that  the  goods  shall  not  be  lost  or 
injured  in  consequence  of  the  peril  insured 
against,  whenever  he  has  indemnified  the  owner 
for  the  loss,  he  is  entitled  to  all  th^  means  of 
indemnity  which  the  satisfied  owner  *  held 
against  the  party  primarily  liable.  His  right 
rests  upon  familiar  principles  of  equity.  It  is 
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the  doctrine  of  subrogation,  dependent  not  at 
all  upon  privity  of  contract,  but  worked  out 
through  tne  right  of  the  creditor  or  owner. 
Hence  it  has  often  been  ruled  that  an  insurer, 
who  has  paid  a  loss,  may  use  the  name  of  the 
assured  in  an  action  to  obtain  redress  from 
the  carrier  whose  failure  of  duty  caused  the 
loss.  It  is  conceded  that  this  doctrine  prevails 
*in  cases  of  marine  insurance,  but  it  is  [•STl 
denied  that  it  is  applicable  to  cases  of  fire  insur- 
ance upon  land,  and  the  reason  for  the  supposed 
difference  is  said  to  be  that  the  insurer  in  a  ma- 
rine policy  becomes  the  owner  of  the  lost  or 
injured  property  by  abandonment  of  the  as- 
sured, while  in  land  policies  there  can  be  no 
abandonment.  But  it  is  a  mistake  to  assert  that 
the  right  of  insurers  in  marine  policies  to  pro- 
ceed against  a  carrier  of  the  goods,  after  they 
have  paid  a  total  loss,  grows  wholly,  or  even 
principally,  out  of  any  abandonment.  There 
can  be  no  abandonment  where  there  has  lieen 
total  destruction.  There  is  nothing  upon 
which  it  can  operate,  and  an  insured  party 
may  recover  for  a  total  loss  without  it.  It  is 
laid  down  in  Phillips  on  Insurance,  §  1723, 
that  "a  mere  payment  of  a  loss,  whether  par- 
tial or  total,  gives  the  insurers  an  equitable 
title  to  what  may  afterwards  be  recovered  from 
other  parties  on  account  of  the  loss,"  and  that 
"the  effect  of  a  payment  of  a  loss  is  equivalent 
in  this  respect  to  that  of  abAndonment** 
There  is,  then,  no  reason  for  the  subrogation  of 
insurers  by  marine  policies  to  the  rights  of  the 
assured  against  a  carrier  by  sea  which  .does 
not  exist  in  support  of  a  like  subrogation  in 
case  of  an  insurance  against  fire  on  land.  Nor 
do  the  authorities  make  any  distinction  be- 
tween the  cases,  though  a  carrier  may,  by  stip- 
ulation with  the  owner  of  the  goods,  obtain 
the  benefit  of  insurance. 

In  Galea  v.  Mailman,  11  Pa.  515,  it  was 
ruled  that  a  shipper,  who  had  received  from 
his  insurer  the  part  of  the  loss  insured  against, 
might  sue  the  carrier  on  the  contract  of  bail- 
ment, in  his  own  right,  not  only  for  the  unpaid 
balance  due  to  himself,  but  as  trustee  for  what 
had  been  paid  by  the  insurer  in  aid  of  the  car- 
rier, and  that  the  court  would  restrain  the  car- 
rier from  setting  up  the  insurer's  payment  of 
his  part  of  the  loss  as  partial  satisfaction.  So 
in  Hart  v.  R.  Co.  13  Met.  99,  it  was  held  that 
where  underwriters  had  paid  a  loss  by  fire 
caused  by  a  locomotive  of  a  railroad  corpora- 
tion, the  owner  might  recover  also  from  the 
corporation  for  the  use  of  the  underwriters, 
and  that  he  could  not  release  *the  action  [*37S 
brought  by  them  in  his  name.  There  is,  also, 
a  large  class  of  cases  in  which  attempts  have 
been  made  by  insurers  who  had  paid  a  loss  to 
recover  from  the  party  in  fault  for  it.  by  suit 
in  their  own  right,  and  not  in  the  right  of  the 
assured.  Such  attempts  have  failed,  but  in  all 
the  cases  it  has  been  conceded  that  suits  might 
have  been  maintained  in  the  name  of  the  in- 
sured party  for  the  use  of  the  insurers.  Rock- 
ingham Ins.  Co.  V.  Bosher.  30  Me.  253:  Peoria 
Ins.  Co.  V.  Frost,  37  111.  3.33;  Conn.  Mut.  IAf$ 
Ins.  Co.  V.  y.  Y.  d  N.  H.  R.  Co.  25  Conn,  285. 
And  such  is  the  English  doctrine  settled  at  an 
early  period.  Mason  v.  Sainshury,  3  Doug.  60 
(26  C.  S.)  ;  Yates  v.  Whyie,  4  Bing.  N.  C,  272; 
Clark  V.  Rhtthina.  2  B.  &  C.  254;  Randal  ▼. 
Cochran,  1  Ves.  98. 
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It  has  been  argued,  however,  that  theae  de- 
cisions rest  upon  the  doctrine  that  a  wrong- 
doer is  to  be  punished;  that  the  defendants 
against  whom  such  actions  have  been  main- 
tained were  wrong-doers;  but  that,  in  the  pres- 
ent case  the  fire  by  which  the  insured  goods 
were  destroyed  was  accidental,  without  fault  of 
the  defendants  and,  therefore,  that  tliey  stood, 
in  relation  to  the  owner,  at  most  in  the  posi- 
tion of  double  insurers.  The  argument  will  not 
b«ir  examination.  A  carrier  is  not  an  insurer, 
though  often  looseiy  so  called.  The  extent  of 
his  responsibility  may  be  equal  to  that  of  an 
insurer,  and  even  greater,  but  its  nature  is  not 
the  same.  His  contract  is  not  one  for  indem- 
nity, independent  of  the  care  and  custody  of 
the  goods.  He  is  not  entitled  to  a  cession  of 
the  remains  of  the  property,  or  to  have  the  loss 
Adjusted  on  principles  peculiar  to  the  contract 
of  insurance;  and  when  a  loss  occurs,  unless 
caused  by  the  act  of  God,  or  of  a  public  enemy, 
he  is  always  in  fault.  The  law  raises  against 
him  a  conclusive  presumption  of  misconduct, 
or  breach  of  duty,  in  relation  to  every  loss  not 
caused  by  excepted  perils.  Even  if  innocent,  in 
fact  he  has  consented  by  his  contract  to  be 
dealt  with  as  if  he  were  not  so.  He  does  not 
stand,  therefore,  on  the  same  footing  with  that 
of  an  insurer,  who  may  have  entered  into  his 
373*]  contract  of  indemnity,  *relying  upon  the 
carrier *s  vigilance  and  responsibility.  In  all 
cases,  when  liable  at  all,  it  is  because  he  is 
proved,  or  presumed  to  be,  the  author  of  the 
loss.  There  is  nothing,  then,  to  take  the  case 
in  hand  out  of  the  general  rule  that  an  under- 
writer who  has  paid  a  loss,  is  entitled  to  re- 
cover what  he  has  paid  by  a  suit  in  the  name 
of  the  assured  against  a  carrier  who  caused 
the  loss. 

It  follows  that  the  circuit  court  erred  in  giv- 
ing judgment  for  the  defendants  on  their  de- 
murrer to  the  third  count  of  the  declaration 
and  on  the  plaintiff's  demurrer  to  the  defend- 
ant's third  plea. 

The  judgment  is  reversed^  and  the  cause  i$ 
remanded  for  further  proceedings. 


397»]   •UNITED  STATES,  Plff.  in  Err,, 

V. 

ABIJAH  TARBLE. 
(See  S.  C  ' TarWc'a  Case**  13  Wall.  397-413.) 

State  and  national  governments,  how  far  inde- 
pendent of  each  other — state  judge  has  no 
authority  to  issue  habeas  corptis  for  t?ie  dis- 
charge of  person  held  under  authority  of 
United  States — marshal*s  duty — enlisted  sol- 
dier. 

*1.  The  government  of  the  United  States  and  of 
a  state  are  distinct  and  independent  of  each  other 
within  their  respective  spheres  of  action  although 
exlsiiDK  and  exercising  their  powers  within  the 
aaoie  territorial  limits.  Neither  government  can 
intrude  within  the  Jurisdiction  or  authorise  any  in- 
terference therein  by  its  Judicial  officers,  with  the 
action  of  the  other.  But  whenever  any  conflict 
arises  t)etween  the  enactments  of  the  two  sover- 
eignties or  in  the  enforcement  of  the  asserted  au- 
thorities, those  of  the  nstional  government  liave 
supremacy  until  the  validity  of  the  different  enact- 
ments and  authorities  are  determined  by  the  tri- 
bunal r  of  the  United  States. 

2.  A  state  Judge  has  no  Jurisdiction  to  issue  a 
writ  of  habeas  corpus,  or  to  continue  proceedings 

•Headnotea  hJ  Mr.  Juatice  Vimld, 
13  Wall. 


under  the  writ  when  issued  for  the  discharge  of  a 
person  held  under  the  authority  or  claim  and  color 
of  the  authority  of  the  United  States  by  an  officer 
of  that  government.  If.  upon  the  application  for 
the  writ,  it  appear  that  the  party  alleged  to  be  ille- 
gally restrained  of  his  liberty  is  held  under  the  au- 
thority or  claim  and  color  of  the  authority  of  the 
United  States  by  an  officer  of  that  government, 
the  writ  should  be  refused.  If  this  fact  do  not 
thus  appear,  the  state  Judge  has  the  right  to  In- 
quire Into  the  cause  oi  imprisonment,  and  ascer- 
tain by  what  authority  the  person  is  held  within 
the  limits  of  the  state:  and  it  is  the  duty  of  the 
marshal  or  other  officer,  having  the  custody  of  the 

firiaoner,  to  give,  by  a  proper  return,  information 
n  this  respect.  But  after  he  has  been  fully  ap- 
prised by  the  return  that  the  party  is  held  by  an 
officer  of  the  United  States,  by  the  authorl^  or 
claim  and  color  of  authority  of  the  United  States, 
he  can  proceed  no  further. 

3.  These  principles  applied  to  the  case  where  ha- 
beas corpus  was  issued  bv  a  court  commissioner  of 
one  of  the  counties  of  Wisconsin  to  a  recruiting 
officer  of  the  United  States,  to  bring  before  him  a 
perbon  who  had  enlisted  as  a  soldier  in  the  Army 
of  the  United  States,  and  whose  discharge  was 
sought  on  the  alleged  ground  that  he  was  a  minor 
under  the  age  of  eighteen  years,  at  the  time  of  his 
enlistment,  and  that  he  enlisted  without  the  con- 
sent of  his  father,  the  petition  for  the  writ  alleg- 
ing that  the  prisoner  had  enlisted  as  a  soldier  and 
been  mustered  into  the  military  service  of  the  na- 
tional government,  and  was  detained  by  the  officer 
as  such  soldier ;  this  court  held  that  the  court  com- 
missioner had  no  Jurisdiction  to  issue  the  writ  for 
the  discharge  of  the  prisoner,  as  it  thus  appeared 
upon  the  petition  that  the  prisoner  was  detained 
under  claim  and  color  of  the  authority  of  the 
United  States  by  an  officer  of  that  government ;  and 
that  if  he  was  illegally  detained,  it  was  for  the 
courts  or  Judicial  officers  of  the  United  States,  and 
for  those  courts  and  officers  alone,  to  grant  him 
relief. 

[No.  54.] 

Argued  Vov.  14,  1871,    Decided  Mar,  4,  1872, 

IN  ERROR  to  the  {Supreme  Court  of  the  State 
of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  B.  H.  BHatow,  Solicitor  Oen., 
Amos  T,  Akerman,  Atty.  Gen.,  for  the  plaintiff 
in  error: 

It  is  insisted  on  behalf  of  the  United  SUtes, 
tliat  the  supreme  court  of  the  state  of  Wis- 
consin erred  in  the  affirmauce  of  the  order  of 
the  court  commissioner. 

1.  Because,  upou  the  facts  disclosed  in  iue 
petition  of  Abijah  Tarble,  neither  the  said  com- 
missioner nor  any  other  judicial  officer  of  the 
state  had  authority  to  issue  the  writ  of  habeas 
corpus. 

2.  Because  the  return  made  to  the  writ  of 
Lieutenant  Stone,  an  officer  of  the  United 
States  Army,  having  apprised  the  said  com- 
missioner that  the  prisoner  was  in  his  custody 
under  the  authority  of  the  United  States,  the 
said  commissioner  had  no  jurisdiction  to  pro- 
ceed further  under  the  writ. 

3.  Because,  upon  the  evidence  heard  by  the 
commissioner,  it  appeared  that  the  prisoner 
was  regularly  and  properly  in  the  custody  of 
a  commissioned  officer  of  the  Army  of  the  Unit- 
ed States,  as  an  enlisted  soldier,  duly  mustered 
into  the  military  service  of  the  United  States, 
and  under  charges  of  desertion,  awaiting  trial 
by  the  proper  military  authorities. 

Whatever  doubt  or  difficulty  may  have  ex- 
isted with  reference  to  the  questions  presented 
in  this  record,  would  seem  to  have  been  re- 
moved by  the  unanimous  opinion  of  this  court 
in  the  cases  of  Ahleman  v.  Booth  and  U.  S,  r. 
Booth,  21  How.  50G,  16  L.  ed.  1G9. 

The  principle  of  Booth^s  Cass  has  been  ex- 
pressly  held  to  be  applicable  to  the  case  of  an 
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enlisted   soldier  in  the  Army  of  the  United 
States,  in  tlie  following  cases: 

In  re  Hpangler,  11  Mich.  200;  mate  v.  Zulich, 
5  Dutch,  409:  In  re  Hopaon,  40  Barb.  43; 
/n  re  Jordan,  11  Am.  Lnw  Re^.  749;  In  re  Far- 
rand,  1  Abb.  U.  S.  141  (opinion  of  Ballard, 
Dist.  Judge) ;  see,  also,  charge  of  Mr.  Justice 
Kelson,  1  Hlatclif.  (C.  C),  042;  In  re  Busted, 
1  Johns.  Cas.  136;  In  re  Ferguson,  9  Johns. 
239. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  the  supreme  court  of  Wisconsin.  It  was  a 
proceeding  on  nabeas  corpus,  for  the  discharge 
398*  j  'of  one  Edward  Tarble  held  in  the  cus- 
tody of  the  recruiting  officer  of  the  United 
States  as  an  enlisted  soldier,  on  the  alleged 
gronnd  that  he  was  a  minor  under  the  age  of 
eighteen  years,  and  that  he  enlisted  without 
the  consent  of  his  •father. 

The  writ  was  issued  on  the  10th  of  August, 
1809,  by  a  court  coniniissioner  of  Banc  county, 
Wisconsin,  an  officer  authorized  by  the  laws  of 
that  state  to  issue  the  writ  of  habeas  corpus 
upon  the  petition  of  parties  imprisoned  or  re- 
strained oi  their  liberty,  or  of  persons  on  their 
hcliiilf.  It  was  issued  in  this  case  upon  the 
petition  of  the  father  of  Tarble,  in  which  he 
alleged  that  his  son.  who  had  enlisted  under 
the  name  of  Frank  Brown,  was  confined  and 
restrained  of  his  liberty  by  Lieutenant  Stone, 
of  the  United  States  Army,  in  the  city  of  Madi- 
son, in  that  state  and  county;  that  the  caune 
of  his  confinement  and  restraint  was  that  he 
had,  on  the  20th  of  the  preceding  July,  enlisted 
and  been  niU8tere<l  into  the  military  service  of 
the  United  States;  that  he  was  under  the  age 
<»f  eighteen  years  at  the  time  of  such  enlist- 
ment: that  the  same  was  made  without  the 
knowledge,  consent  or  ap]>roval  of  the  peti- 
tioner and  was,  therefore,  as  the  petitioner  was 
advisetl  and  believed,  illegal;  and  that  the  pe- 
titioner was  lawfully  entitle<l  to  the  ctistody, 
care  and  services  of  his  son. 

The  writ  was  directed  to  the  officer  thus 
named,  commanding  him  to  have  Tarble,  to- 
gether with  the  cause  of  his  imprisonment  and 
detention,  before  the  commissioner,  at  the  lat- 
ter*s  office  in  the  city  of  Madison,  immediately 
after  the  receipt  of  the  writ. 

The  officer  thereupon  produced  Tarble  be- 
fore the  commissioner,  and  made  a  return  in 
writing  to  the  writ,  protesting  that  the  com- 
missioner had  no  jurisdiction  in  the  premises^ 
and  stating  as  the  authority  and  cause  for  the 
detention  of  the  prisoner,  that  he,  the  officer, 
was  a  first  lieutenant  in  the  Army  of  the  Unit- 
ed States,  and  by  a  due  authority  was  det^iiled 
M  a  recruiting  officer  at  the  city  of  Madison, 
in  the  state  of  Wisconsin,  and  as  such  officer 
had  the  custody  and  command  of  all  soldiers  re- 
399*]  cruited  for  the  Army  at  that  city:  •that 
on  the  27th  of  July  prec<»ding,  the  prisoner, 
imder  the  name  of  Frank  Brown,  was  regularly 
enlisted  as  a  soldier  in  the  Army  of  the  United 
States,  for  tlie  |)eriod  of  five  years  unless  soon- 
er discharged  by  proper  authority;  that  he 
then  duly  took  the  oath  require<l  in  such  case 
by  the  law  and  the  regulations  of  the  Army,  in 
which  oath  he  declared  that  he  was  of  the  age 
of  twenty-one  years,  and  thereby  procured  his 
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enlistment,  and  was  on  the  same  day  duly  mut- 
tered into  the  service  of  the  United  States; 
that  subsequently  he  deserted  the  service,  and 
being  retaken,  was  then  in  custody  and  con- 
finement under  charges  of  desertion,  awaiting 
trial  by  the  proper  military  aulTiority. 

To  this  return  the  petitioner  filed  a  reply, 
denying  on  information  and  belief  that  the 
prisoner  was  ever  duly  or  lawfully  enlisted,  or 
inusteretl  as  a  soldier  into  the  Army  of  the 
United  States,  or  that  he  had  declared*  on  oath 
that  he  was  of  the  age  of  twenty-one  years,  and 
alleging  that  the  prisoner  w%8*  at  the  time  of 
his  enlistment,  under  the  age  of  eighteen  years, 
and  on  infoi-mation  and  belief,  that  he  was  en- 
ticed into  the  enlistment,  which  was  without 
the  knowledge,  consent  or  approval  of  the  peti- 
tioner; that  the  only  oath  taken  by  the  pris- 
oner at  the  time  of  his  enlistment  was  an  oath 
of  allegiance;  and  that  the  petitioner  was  ad- 
viseil  and  believetl  that  the  prisoner  was  not 
and  never  had  been  a  deserter  from  the  mili- 
tary service  of  the  United  States. 

On  the  12tli  of  August,  to  which  day  the 
hearing  of  the  petition  was  adjourned,  the 
conmiissioner  proceeded  to  take  the  testimony 
of  different  witnesses  produced  before  him, 
which  related  principally  to  the  enlistment  of 
the  prisoner,  the  declaraUon  which  he  made  as 
to  his  age,  and  the  oath  he  took  at  the  time, 
his  alleged  desertion,  the  charges  against  him, 
his  actual  age,  and  the  absence  of  any  consent 
to  the  enlistment  on  the  part  of  his  father. 

The  commissioner,  after  argument,  held  that 
the  prisoner  was  illegally  imprisoned  and  de- 
tained by  Lieutenant  Stone,  and  c*ommanded 
that  officer  forthwith  to  discharge  him  from 
custody. 

Afterward,  in  September  of  the  same  year, 
that  officer  'applied  to  the  supreme  court  [*400 
of  the  state  for  a  certiorari,  setting  forth  in  bis 
application  the  proceedings  before  the  conmiis- 
sioner and  his  rulings  thereon.  The  certiorari 
was  allowed,  and  in  obedience  to  it  the  pro- 
cecnlings  had  before  the  commissioner  were  re- 
turned to  the  supreme  court.  Tliese  proceed- 
ings consisted  of  the  petition  for  the  writ,  the 
return  of  the  officer,  the  reply  of  the  petitioner, 
and  the  testimony,  documentary  and  parol, 
produced  before  the  commissioner. 

I  pon  these  proceedings  the  case  was  duly 
argued  before  the  supreme  court,  and  in  April, 
1870,  that  tribunal  pronounced  its  judgment, 
affirming  the  order  of  the  conmiissioner.  dis- 
charging the  prisoner.  This  judgment  is  now 
before  us  for  examination. 

The  important  question  is  presented  by  this 
case,  whether  *a  state  court  commiKgioner  [*408 
has  jurisdicti(m.  upon  habeas  corpus,  to  inquire 
into  the  validity  of  the  enlistment  of  soldiers  in- 
to the  military  service  of  the  United  States,  and 
to  discharge  them  from  such  service  when,  in 
his  judgment,  their  enlistment  has  not  been 
made  in  conformity  with  the  laws  of  the  United 
States,  llie  question  presented  may  l»e  more 
generally  stated  thus:^  whether  any  judicial 
officer  of  a  state  has  jurisdiction  to  issue  a  writ 
of  habeas  corpus,  or  to  continue  proc<vding« 
under  the  writ  when  issued,  for  the  Jiselmrgeof 
a  person  held  under  the  authority,  or  ciniiii  and 
color  of  the  authority  of  the  United  Slite5!.  by 
an  officer  of  that  government.  For  it  is  e%idcnt, 
if  such  jurisdiction  may  be  exercised  by  any 
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judicial  officer  of  a  state,  it  may  be  exercised 
by  the  court  commissioner  within  the  county 
for  which  he  is  appointed;  and  if  it  may  be  ex- 
ercised with  reference  to  soldiers  detained  in 
the  military  service  of  the  United  States,  whose 
enlistment  is  alleged  to  have  been  illegally 
made,  it  may  be  exercised  with  reference  to 
persona  employed  in  any  other  department  of 
the  public  service  when  their  illegal  detention 
is  asserted.  It  may  be  exercised  in  all  cases 
where  parties  are  held  under  the  authority  of 
the  United  States,  whenever  the  invalidity  of 
the  exercise  of  that  authority  is  affirmed.  The 
jurisdiction,  if  it  exist  at  all,  cam  only  be  lim- 
itpd  in  its  application  by  the  legislative  power 
of  the  state.  It  may  even  reach  the  parties  im- 
prisoned under  sentence  of  the  national  courts, 
after  regular  indictment^  trial  and  conviction, 
for  offenses  against  the  laws  of  the  Unite<l 
States.  As  we  read  the  opinion  of  the  supreme 
court  of  Wisconsin  in  tnis  case,  this  is  the 
claim  of  authority  assorted  by  that  tribunal  for 
itself  and  for  the  judicial  officers  of  that  state. 
It  does,  indeed,  disclaim  any  right  of  either  to 
interfere  with  parties  in  custody,  under  judicial 
sentence,  when  the  national  court  pronouncing 
sentence  had  jurisdiction  to  try  and  punish  the 
offenders;  but  it  asserts,  at  the  same  time,  for 
itself  and  for  each  of  those  officers,  the  right  to 
determine,  upon  habeas  corpus,  in  all  cases, 
whether  that  court  ever  liad  such  jurisdiction. 
In  the  case  of  Booth,  which  subsequently  came 
403*]  before  this  court,  'it  not  only  sustained 
the  action  of  one  of  its  justices  in  discharging  a 
prisoner  held  in  custody  by  a  marshal  of  the 
United  States,  under  a  warrant  of  commitment 
for  an  offense  against  the  laws  of  the  United 
States  issued  by  a  commissioner  of  the  Unitea 
States,  but  it  discharged  the  same  prisoner 
when  subsequently  confined  under  sentence  of 
the  district  court* of  the  Ignited  States  for  the 
same  offense,  after  indictment,  trial,  and  con- 
viction, on  the  ground  that,  in  its  judgment,  the 
act  of  Congress  creating  the  offense  was  uncon- 
stitutional; and  in  order  that  its  decision  in 
that  respect  should  be  final  and  conclusive,  di- 
i«*ofed  its  clerk  to  refuse  obedience  to  the  writ 
of  error  issued  by  this  court  under  the  act  of 
i  ongress,  to  bring  up  the  decision  for  review. 

It  is  evident,  as  said  by  this  court  when  the 
case  of  Booth  was  finally  brought  before  it,  if 
the  power  asserted  by  that  state  court  existed, 
no  offense  against  the  laws  of  the  United  States 
could  be  punished  by  their  own  tribunals,  with- 
out the  permission  and  according  to  the  judg- 
ment of  the  courts  of  the  state  in  which  the 
parties  happen  to  be  imprisoned:  that  if  thajt 
power  existed  in  that  state  court,  it  belonjred 
equally  to  every  other  state  court  in  the  Union 
where  a  prisoner  was  within  its  territorial  lim- 
its; and,  as  the  different  state  courts  could  not 
always  agree,  it  would  often  happen  that  an 
act.  which  was  admitted  to  be  an  offense  and 
justly  punishable  in  one  state,  would  be  re- 
garded as  innocent,  and  even  praiseworthy  in 
another,  and  no  one  could  suppose  that  a  gov- 
ernment, which  had  hitherto  laste<i  for  seventy 
years  "enforcing  its  laws  by  its  own  tribunals, 
and  preserving  the  union  of  the  states,  could 
have  lasted  a  single  year,  or  fulfil le<i  the  trusts 
committed  to  it,  if  oflTenses  against  its  laws 
could  not  have  been  punished  without  the  con- 
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sent  of  the  state  in  which  the  culprit  was 
found.** 

The  decision  of  this  court  in  the  two  eases 
which  grew  out  of  the  arrest  of  Booth,  that  of 
Ableman  v.  Booth,  21  How.  606,  16  L.  ed.  169, 
and  that  of  The  United  states  v.  Booth,  21  How. 
506,  16  L.  ed.  160,  disposes  alike  of  the  cl.nim 
of  *  jurisdiction  by  a  state  court,  or  by  a  [*404 
state  judge,  to  interfere  with  the  authority  of 
the  United  States,  wiiether  that  authority  be 
exercised  by  a  Federal  officer  or  be  exercised  by  a 
Federal  tribunal,  in  the  first  of  these  cases 
liooth  had  been  arrested  and  conmiittcd  to  the 
custody  of  a  marshal  of  the  United  States  by  a 
commissioner  apiiointed  by  the  district  court 
of  the  United  States,  upon  a  charge  of  having 
aided  and  abetted  the  escape  of  a  fugitive  slave. 
While  thus  in  ctistody,  a  justice  of  the  supreme 
court  of  Wisconsin  issued  a  writ  of  habeas  cor- 
pus directed  to  the  marshal,  requiring  him  to 
produce  the  body  of  Booth  with  the  cause  of  his 
imprisonment.  The  marshal  made  a  return, 
stating  that  he  held  the  prisoner  upon  the  war- 
rant of  the  commissioner,  a  copy  of  which  he 
annexed  to  and  returned  with  the  writ.  To 
this  return  Booth  demurred  as  insufficient  in 
law  to  justify  his  detention,  and,  upon  tlie  hear- 
ing which  followed,  the  justice  held  his  deten- 
tion illegal  and  ordered  his  discharge.  The 
marshal  thereupon  applied  for  and  obtained  a 
certiorari,  and  had  the  proceedings  removed  to 
the  supreme  court  of  the  state,  where,  after  ar- 
gument, the  order  of  the  justice  discharging  the 
prisoner  from  custody  was  affirmed.  The  de- 
cision proceeded  upon  the  ground  that  the  act 
of  Congress  respecting  fugitive  slaves  was  un- 
constitutional and  void. 

In  the  second  case.  Booth  had  been  indicted 
for  the  offense  with  which  he  was  charged  be- 
fore the  commissioner,  and  from  which  the 
state  judge  had  discharged  him,  and  had  been 
tried  and  convicted  in  the  district  court  of  the 
United  States  for  the  district  of  Wisconsin, 
and  been  sentenced  to  pay  a  fine  of  a  thousand 
dollars,  and  to  be  imprisoned  for  one  mon'h. 
Whilst  in  imprisonment,  in  execution  of  this 
sentence,  application  was  made  by  Booth  to  the 
supreme  court  of  the  state,  for  a  writ  of  lia- 
beas  corpus,  alleging  in  his  application  that 
his  imprisonment  was  illegal,  by  reason  of  the 
unconstitutionality  of  the  fugitive  slave  law, 
and  that  the  district  court  had  no  jurisdiction 
to  try  or  punish  him  for  the  matter  charged 
against  him.  The  court  granted  the  applica- 
tion, and  issued  the  writ,  to  which  the  sheriff  to 
whoAi  the  prisoner  had  been  committed  by  the 
marshal,  returned  that  he  *held  the  pris-  [*405 
oner  by  virtue  of  the  proceedings  and  sentence  of 
the  district  court,  a  copy  of  which  was  annexed 
to  his  return.  Upon  demurrer  to  this  return,  the 
court  adjudged  the  imprisonment  of  Booth  to 
be  illegal,  and  ordere<l  him  to  be  discharged 
from  custody,  and  he  was  accordingly  set  at 
libertv. 

• 

For  a  review  in  this  court  of  the  judgments 
in  both  of  these  cases,  writs  of  error  were  prose- 
cuted. Xo  return,  however,  was  made  to  the 
writs,  the  clerk  of  the  su])reme  court  of  Wis- 
consin having  been  directed  by  that  court  to 
refuse  obedience  to  them ;  but  copies  of  the  rec- 
ords were  filed  by  the  Attorney  (ieneral,  and 
it  was  ordered  by  this  court  tliat  they  shoul'l 
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be  received  with  the  same  effect  and  legal  oper- 
ation as  if  returned  by  the  clerk.  The  casen 
if»ere  afterwards  heard  and  considered  together, 
and  the  decision  of  both  was  announced  in  the 
same  opinion.  In  that  opinion,  the  Chief  Jus- 
tice details  the  facts  of  the  two  cases  at  length, 
and  comments  upon  the  character  of  the  juris- 
diction asserted  by  the  state  judge  and  the  state 
court:  by  tlie  state  judge  to  supervise  and  an- 
nul tlie  proceedings  of  a  conunissioner  of  the 
United  States,  and  to  discharge  a  prisoner  com- 
mitted by  him  for  an  oiTonne  against  the  laws 
of  the  United  States;  and  by  the  state  court  to 
supervise  and  annul  the  proceedings  and  judg- 
ment of  a  district  court  of  the  United  States, 
ami  to  discharge  a  prisoner  who  had  been  in- 
dicted, tried,  and  found  guilty  of  an  offense 
ugainst  the  laws  of  the  United  States  and  sen- 
tenced to  imprisonment  by  that  court. 

And  in  answer  to  this  assumption  of  judicial 
IK>wer  by  the  judges  and  by  the  supreme  court 
of  Wisconsin  thus  made,  the  Chief  Justice  said 
ttH  follows:  If  they  ''possess  the  jurisdiction 
they  claim,  they  must  derive  it  either  from  the 
United  States  or  the  state.  It  certainly  has 
not  been  conferred  on  them  by  the  United 
States;  and  it  is  equally  clear  it  was  not  in  the 
power  of  the  state  to  confer  it,  even  if  it  had  at- 
tempted to  do  so;  for  no  state  can  authorize 
one  of  its  judges  or  courts  to  exercise  judicial 
power,  by  habeas  corpus  or  otherwise,  within 
the  juriridiction  of  another  and  independent 
government.  And  although  the  state  of  Wis- 
406*]  consin  •is  sovereign  within  its  territorial 
limits  to  a  certain  extent,  yet  that  sovereignty 
is  limited  and  restricted  by  the  Constitution  of 
the  United  States.  And  the  powers  of  the  gen- 
eral government  and  of  the  state,  although  £ath 
exist,  and  are  exercised  within  the  same  terri- 
torial limits,  are  yet  separate  and  distinct  sov- 
ereignties, acting  separately  and  independently 
of  each  other,  within  their  respective  spheres. 
And  the  sphere  of  action  appropriated  to  the 
United  States  is  as  far  beyond  the  reach  of  the 
•judicial  process  issued  by  a  state  judge  or  a 
state  court,  as  if  tlie  line  of  division  was  traced 
by  landmarks  and  monuments  visible  to  the  eye. 
And  the  state  of  Wisconsin  had  no  more  power 
to  authorize  these  proceedings  of  its  judges  and 
courts,  than  it  would  have  had  if  the  prisoner 
had  been  confined  in  Michigan,  or  in  any  other 
state  of  the  Union,  for  an  offense  against  the 
laws  of  tlie  state  in  which  he  was  imprisoned." 

It  is  in  the  consideration  of  this  distinct  and 
independent  character  of  the  government  of  the 
United  States,  from  that  of  the  government  of 
the  several  states,  that  the  solution  of  the  ques- 
tion presented  in  this  case  and  in  similar  cases 
must  be  found.  There  are  within  the  territorial 
limits  of  each  state  two  governments  restricted 
in  their  spheres  of  action,  but  independent  of 
each  other,  and  supreme  within  their  respective 
spheres.  Each  has  its  separate  departments; 
each  has  its  distinct  laws,  and  each  has  its  o^^-n 
tribunals  for  their  enforcement.  Neither  gov- 
ernment can  intrude  within  the  jurisdiction,  or 
authorize  any  interference  therein  by  its  judi- 
cial officers  with  the  action  of  the  other.  The 
two  governments  in  each  state  stand  in  their 
respective  spheres  of  action  in  the  same  inde- 
|»cndent  relation  to  each  other,  except  in  one 
particular,  that  they  would  if  their  authority 
embraced  distinct  territories.  That  particular 
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consists  in  the  supremacy  of  the  authority  of 
the  United  States  when  any  conflict  arises  be- 
tween the  two  govei-nments.  The  Constitution 
and  the  laws  passed  in  pursuance  of  it,  are  de- 
clared by  the  Constitution  itself  to  be  the  su- 
preme law  of  the  land,  and  the  judges  of  every 
state  are  bound  thereby,  ''anything  in  the  Con- 
stitution or  laws  of  any  state  to  the  contrary 
notwithstanding.^'  •Whenever,  therefore  [^407 
any  conflict  arises  between  the  enactments  of 
the  two  sovereignties,  or  in  the  enforcement  of 
their  asserted  authorities,  those  of  the  national 
government  must  have  supremacy  until  the 
validity  of  the  different  enactments  and  authori- 
ties can  be  finally  determined  by  the  tribunals  of 
the  United  States.  This  U-mporary  supremacy, 
until  judicial  decision  by  the  national  tribu- 
nals, and  the  ultimate  determination  of  the 
conflict  by  such  decision,  are  essential  to  the 
preservation  of  order  and  peace,  and  the  avoid- 
ance of  forcible  collision  between  the  two  gov- 
ernments." "The  Constitution,"  as  said  by  Mr. 
Chief  Justice  Taney,  "was  not  framed  merely 
to  guard  the  states  against  danger  from  abroad, 
but  chiefly  to  secure  union  and  harmony  at 
home;  and  to  accomplish  this  end  it  was  deemed 
necessary,  when  the  Constitution  was  framed, 
that  many  of  the  rights  of  sovereignty  which 
the  states  then  possessed  should  be  cedcKi  to  the 
general  government;  and  that  in  the  sphere  of 
action  assigned  to  it,  it  should  be  supreme  and 
strong  enough  to  execute  its  own  laws  by  its 
own  tribunals,  without  interruption  from  a 
.state,  or  from  state  authorities."  And  the  ju- 
dicial power  conferred  extends  to  all  cases  aris- 
ing under  the  Constitution,  and  thus  embraces 
every  legislative  act  of  Congress,  whether 
passed  in  pursuance  of  it,  or  in  disrc^rd  of  its 
provisions.  The  Constitution  is  under  the  view 
of  the  tribunals  of  the  I'nittHi  States  when  any 
act  of  Congress  is  brought  before  them  for  eon 
sideration. 

Such  iHMng  the  distinct  and  independent  char- 
acter of  the  two  governments,  within  their  r»' 
spective  spheres  of  action,  it  follows  that  nei 
ther  can  intrude  with  its  judicial  process  int*> 
the  domain  of  the  other,  except  so  far  as  such 
intrusion  may  be  necessary'  on  the  part  of  th?- 
national  government  to  pretn^rve  its  rightful 
supremacy  in  cases  of  conflict  of  authority 
In  their  laws  and  mode  of  enforcement  neithet 
is  responsible  to  the  other.  How  their  resfiect- 
ive  laws  shall  be  enacted;  how  they  shall  be 
carried  into  execution ;  and  in  what  tribunals, 
or  by  what  officers;  and  how  much  discretion, 
or  whether  any  at  all,  shall  be  vested  in  their 
officers,  •are  matters  subject  to  their  [•408 
own  control,  and  in  the  regulation  of  which 
neither  can  interfere  with  the  other. 

Now,  among  the  powers  assigned  to  the  na- 
tional government,  is  the  power  **to  raise  and 
support  armies,"  and  the  power  "to  provide  for 
the  government  and  regulation  of  the  land  and 
naval  forces."  The  execution  of  these  powers 
falls  within  the  line  of  its  duties;  and  iti)  con 
trol  over  the  subject  is  plenary  and  exclusive 
It  can  determine,  without  (question  from  any 
state  authority,  how  the  armies  shall  be  raised : 
whether  by  voluntary  enlistment  or  force* I 
draft ;  the  age  at  which  the  soldier  shall  be  re- 
ceived, and  the  period  for  which  he  shall  be 
taken;  the  compensation  he  shall  be  alloweil. 
and  the  service  to  which  he  shall  be  assi'me'l. 
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And  it  can  provide  the  rules  for  the  government 
and  regulation  of  the  forces  after  they  are 
raided*  define  what  shall  constitute  miiitarj 
offenses,  and  prescribe  their  punislinient.  No 
interference  with  the  execution  of  this  power 
of  the  national  government  in  the  formation, 
organization,  and  government  of  its  armies  by 
any  state  officials  could  be  permitted  without 
greatly  impairing  the  efficiency,  if  it  did  not 
utterly  destroy,  this  branch  of  the  public  serv- 
ice. Probably  in  every  county  and  city  in  the 
><»veral  states  there  are  one  or  more  officers  au- 
tliorized  by  law  to  issue  writs  of  habeas  corpus, 
on  behalf  of  persons  alleged  to  be  illegally  re- 
strained of  their  liberty;  and  if  soldiers  could 
l>e  taken  from  the  Army  of  the  United  States, 
and  the  validity  of  their  enlistment  inquired 
into  by  any  one  of  these  officers,  such  proceed- 
ing could  be  taken  bv  all  of  them,  and  no  move- 
ment could  be  made  by  the  national  troops 
without  their  commanders  being  subjected  to 
<<»n^tiint  annoyance  and  embarrassment  from 
this  source.  The  experience  of  the  late  Rebel- 
lion ha7<  nhown  us  that,  in  times  of  great  popu- 
lar excitement,  tliere  may  be  found  in  every 
state  large  numbers  ready  and  anxious  to  em- 
barrass the  operations  of  the  government  and 
easily  persuaaed  to  believe  every  step,  taken 
for  the  enforcement  of  its  authority,  illegal  and 
void.  Power  to  issue  writs  of  habeas  corpus 
for  the  discharge  of  soldiers  in  the  military 
service,  in  the  hands  of  parties  thus  disposed, 
409*J  might  be  used,  and  often  would  be  'used, 
to  the  great  detriment  of  the  public  service.  In 
many  exigencies  the  measure  of  the  national 
government  might  in  this  way  be  entirely  bereft 
of  their  efficacy  and  value.  An  appeal  in  such 
cases  to  this  court,  to  correct  the  erroneous  ac- 
tion of  these  officers  would  afford  no  adequate 
remedy.  Proceedings  on  habeas  corpus  are  sum- 
mary, and  the  delay  incident  to  bringing  the 
decision  of  a  state  officer,  through  the  highest 
tribunal  of  the  state,  to  this  court  for  review, 
would  necessarily  occupy  years,  and  in  the  mean- 
time, where  the  soldier  was  discharged,  the  mis- 
chief would  DC  accomplished.  It  is  manifest 
that  the  powers  of  the  national  government 
could  not  be  exercised  with  energy  and  efficiency 
at  all  times,  if  its  acts  could  be  interfered  with 
and  controlled  for  any  period  by  officers  or  tri- 
bunals of  another  sovereignty. 

Tt  is  true  similar  embarrassment  might  some- 
times be  occasioned,  though  in  a  less  degree,  by 
the  exercise  of  the  authority  to  issue  tne  writ 
possessed  by  judicial  officers  of  the  l'nit*Hi 
»States,  but  the  ability  to  provide  a  speedy  rem- 
edy for  any  inconvenience  following  from  this 
source  would  always  exist  with  the  national 
legislature. 

State  judges  and  state  courts,  authorized  by 
laws  of  their  states  to  issue  writs  of  habeas 
corpus,  have,  undoubtedly,  a  right  to  issue  the 
writ  in  any  case  where  a  party  is  alleged  to  be 
illegally  confined  within  their  limits,  unless  it 
appear  upon  his  application  that  he  is  confined 
under  the  authority,  or  claim  and  color  of  the 
authority,  of  the  United  States,  by  an  officer  of 
that  government.  If  such  fnct  appear  upon 
the  application,  the  writ  should  be  refused.  It 
it  do  not  appear,  the  judge  or  court  issuing  the 
wTit  has  a  right  to  inquire  into  the  cause  of 
imprisonment,  and  ascertain  by  what  authority 
i^*v  T>erson  is  held  within  the  limitH  of  the 
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state;  and  it  is  the  duty  of  the  marshal,  or 
other  officer  having  the  custody  of  the  prisoner, 
to  give,  by  a  proper  return,  information  in  this 
respect.  His  return  should  be  sufficient,  in  its 
detail  of  facts,  to  show  distinctly  that  the  im- 
prisonment is  under  the  authority  or  claim  and 
color  of  the  authority  of  the  United  States,  and 
to  exclude  the  suspicion  of  imposition  *or[*410 
oppression  on  his  part.  Andthe  process  or  order, 
under  which  the  prisoner  is  lield,  should  be  pro- 
duced with  the  return,  and  submitted  to  in- 
spection, in  order  that  the  court  or  judge  issu- 
ing the  writ  may  see  that  the  prisoner  is  held 
by  the  officer,  in  good  faith,  under  the  authority 
or  claim  and  color  of  the  authority  of  the 
United  States,  and  not  under  the  mere  pretense 
of  having  such  authority. 

Thi^  right  to  inquire  bv  process  of  habeas 
corpus,  and  the  duty  of  the  officer  to  make  a 
return  "grows  necessarily,'*  says  Mr.  Chief  Jus- 
tice Taney,  "out  of  the  complex  character  of  our 
government  and  the  existence  of  two  distinct 
and  separate  sovereignties  within  the  same  ter- 
ritorial space,  each  of  them  restricted  in  its 
power,  and  each  within  its  sphere  of  action, 
prescribed  by  the  Constitution  of  the  Unitea 
States,  independent  of  the  other.  But,  after 
the  return  is  made,  and  the  state  judge  or  court 
judicially  apprised  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they 
can  proceed  no  further.  They  then  know  that 
the  prisoner  is  within  the  dominion  and  juris- 
diction of  another  government,  and  that  neither 
the  writ  of  habeas  corpus  nor  any  other  proc- 
ess issued  under  state  authority  can  pa^s  over 
the  line  of  division  between  the  two  sovereign- 
ties. He  is  then  within  the  dominion  and  ex- 
clusive jurisdiction  of  the  United  States.  If 
he  has  committed  an  offense  against  their  laws, 
their  tribunals  alone  can  punish  him.  If  he  is 
wrongfully  imprisoned,  their  judicial  tribunals 
can  release  him  and  afford  him  redress.'' 

Some  attempt  has  been  made  in  adjudica- 
tions, to  which  our  attention  has  been  called, 
to  limit  the  decision  of  this  court  in  Ahleman 
V.  Booth,  21  How.  506,  16  L.  ed.  169,  and  The 
United  States  v.  Booth,  21  How.  506,  16  L.  ed. 
16ft.  to  cases  where  a  prisoner  is  held  in  cus- 
tody under  undisputed  lawful  authority  of  the 
Ignited  States  as  distinguished  from  his  im- 
prisonment under  claim  and  color  of  such  au- 
thority. But  it  is  evident  that  the  decision 
does  not  admit  of  any  such  limitation.  It 
would  have  been  unnecessary  to  enforce,  by  any 
extended  reasoning,  such  as  the  Chief  Justice 
uses,  the  position  that  when  it  appeared  to  the 
judge  or  officer  issuing  the  writ,  that  the  pris- 
oner was  held  under  undisputed  'lawful  [*411 
authority,  he  shoiild  proceed  no  further.  No 
Federal  judge  even,  could,  in  such  case,  release 
the  party  from  Imprisonment,  except  upon  ball 
when  that  was  allowable.  The  detention  being 
by  admitted  lawful  authority,  no  judge  could  set 
the  prisoner  at  liberty,  except  in  that  way,  at 
any  stage  of  the  proceeding.  All  that  is  meant  by 
the  language  used  is,  that  the  state  judge  or 
state  court  should  proceed  no  further  when  it 
appears,  from  the  application  of  the  party,  or 
the  return  made,  that  the  prisoner  is  held  by  an 
officer  of  the  United  States  under  what,  in 
truth,  purports  to  be  the  authority  of  the  Unit- 
ed States;  that  is,  an  authority  the  validity  of 
which  is  to  be  determined  by  the  Constitution 
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and  lawB  of  the  United  States.  If  a  party  thus 
held  be  illegally  imprisoned,  it  is  for  the  courts 
or  judicial  oflUcers  of  the  United  States,  and 
those  courts  or  officers  alone,  to  grant  him  re- 
lease. 

Tliis  limitation  upon  the  power  of  state  tri- 
bimals  and  state  officers  furnishes  no  just 
ground  to  apprehend  that  the  liberty  of  the 
citizen  will  thereby  be  endangered.  The 
United  States  are  as  much  interested  in  protect- 
ing the  citizen  from  illegal  restraint  under  their 
authority,  as  the  several  states  are  to  protect 
him  from  the  like  restraint  under  their  author- 
ity, and  are  no  more  likely  to  tolerate  any 
oppression.  Their  courts  and  judicial  officers 
are  clothed  with  the  power  to  issue  the  writ  of 
habeas  corpus  in  all  cases,  where  a  party  is 
illegally  restrained  of  his  liberty  by  an  officer 
of  the  United  States,  whether  such  illegality 
consist  in  the  character  of  the  process,  the  au- 
thority of  the  officer,  of  the  invalidity  of  the 
law  under  which  he  is  held.  And  there  is  no 
just  reason  to  believe  that  they  will  exhibit 
any  hesitation  to  exert  their  power,  when  it  is 
properly  invoked.  Certainly,  there  can  be 
no  grovnd  for  supposing  that  their  action  will 
be  less  prompt  and  efficient  in*such  cases  than 
would  be  that  of  state  tribunals  and  state  offi- 
ocTH.  Seavey  v.  Seymour,  3  Cliflf.  439;  In  the 
Matter  of  Keeler,  Hemp.  306. 

It  follows,  from  the  views  we  have  expressed 
that  the  court  commissioner  of  Dane  county 
418*]  was  without  jurisdiction  to  *is8ue  the 
writ  of  habeas  corpus  for  the  discharge  of  the 
prisoner  in  this  case,  it  appearing,  upon  the  ap- 
plication presented  to  him  for  the  writ,  that  the 
prisoner  was  held  by  an  officer  of  the  United 
States,  under  claim  and  color  of  the  authority  of 
the  United  States,  as  an  enlisted  soldier  mus- 
tered into  the  military  service  of  the  national 
government ;  and  the  same  information  was  im- 
parted to  the  commissioner  by  the  return  of 
the  officer.  The  commissioner,  was,  both  by  the 
application  for  the  writ  and  the  return  to  it, 
apprised  that  the  prisoner  wa»  within  the  do- 
minion and  jurisdiction  of  another  government, 
and  that  no  writ  of  habeas  corpus  issued  by 
him  could  pass  over  the  line  which  divided  the 
two  sovereignties. 

The  conclusion  we  have  reached  renders  it 
unnecessary  to  consider  how  far  the  declaration 
of  the  prisoner  as  to  his  age,  in  the  oath  of 
?nlistment,  is  to  be  deemed  conclusive  evidence 
jn  that  point  on  the  return  to  the  writ. 

The  judgment  of  the  Supreme  Court  of  Wis- 
jonein  must  he  reversed,  and  it  is  so  ordered, 

Mr.  Chief  Justice  Cl&ase,  dissenting: 
I  cannot  concur  in  the  opinion  just  read.  I 
have  no  doubt  hi  the  right  of  a  state  court  to 
inquire  into  the  jurisdiction  of  a  Federal  court 
upon  habeas  corpus,  and  to  discharge  when  sat- 
Snied  that  the  petitioner  for  the  writ  is  re- 
strained of  liberty  by  the  sentence  of  a  court 
without  jurisdiction.  If  it  errs  in  deciding  the 
question  of  jurisdiction,  the  error  must  be  cor- 
rected in  the  mode  prescribed  by  the  25th  sec* 
tion  of  the  judiciary  act;  not  by  denial  of  the 
riffht  to  make  inquiry. 

I  have  still  less  doubt,  if  possible,  that  a  writ 
of  habeas  corpus  may  ipsue  from  a  state  court 
to  inquire  into  the  validity  of  imprisonment  or 
drtention,  witiiout  the  sentence  of  any  court 
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whatever,  by  an  officer  of  the  United  States. 
The  state  court  may  err;  and  if  it  does,  the  er- 
ror may  be  correeteid  here.  The  mode  has  been 
prescribed  and  should  be  followed. 

To  deny  the  right  of  state  courts  to  issue  the 
writ,  or,  what  amounts  to  the  same  thing,  to 
concede  the  right  to  'issue  and  to  deny  [*413 
the  right  to  adjudicate,  is  to  deny  the  right  to 
protect  the  citizen  by  habeas  corpus  against  ar- 
bitrary imprisonment  in  a  large  class  of  cases, 
and,  I  am  thoroughly  persuaded,  was  never 
within  the  contemplation  of  the  convention 
which  framed  or  the  people  who  adopted  the 
Constitution.  That  instrument  expressly  de- 
clares that  *'the  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in 
case  of  rebellion  or  invasion,  the  public  aafety 
may  require  it." 

UNITED  STATES,  Appt., 

u, 

THE  HEIRS  OF  JUAN  BAUTISTA  VIGIL, 

Deceased,  et  al. 

(See  S.  C.  13  Wall.  449-^58.) 

Mexican  lands,  rules  for  their  disposal — power 
of  governors,  and  of  the  departmental  assem" 
big — invalid  grant, 

1.  The  only  laws  in  force  in  the  territories  of 
Mexico  for  tbe  disposition  of  the  public  lands  with 
the  exception  of  those  relating  to  missions  and 
towns,  are  the  act  of  the  Mexican  Congress  of 
1824.  and  the  Regulations  of  1828. 

2.  The  power  to  cede  public  lands  depended  en- 
tirely  on  the  uses  to  which  they  were  to  be  put, 
whicn  were  cultivation  or  settlement. 

3.  The  legal  risht  to  dispose  of  them  for  other 
objects  was  withdrawn  from  the  local  authorities, 
and  rested  alone  with  the  supreme  government. 

4.  These  regulations  conferred  on  the  governors 
of  the  territories  the  authority  to  grant  vacant 
lands,  and  did  not  delegate  it  to  the  departmental 
a  ssem  biy . 

5.  Where  a  grant  was  the  sole  act  of  the  as- 
sembly, and  had  not  the  gnremor's  recommenda- 
tion  in  its  favor,  it  was  invalid. 

[No.  40.] 
Argued  Feh,  IS,  181ft.    Decided  Mar.  4,  1812. 

APPEAL  from  the  Supreme  Court  for  the 
Territory  of  New  Mexico. 

This  is  an  appeal  by  the  United  States  from 
the  judgment  of  the  supreme  court  of  tbe  ter- 
ritory of  New  Mexico,  confirming  the  land  claim 
of  the  petitioners  in  that  court.,  filed  under  the 
provisions  of  the  5th  section  of  the  act  of  Con- 
gress of  June  21,  1860,  Laws  of  1859  and  1860, 
p.  72. 

Under  the  provisions  of  f  8  of  an  act  of  Con- 
gress dated  July  22,  1854  (1  Brightly.  Dig. 
U.  S.  L.  p.  576,  §  642),  this  claim  was  first  pre- 
sented by  the  claimants  ^lay  23,  1859,  to  the 
surveyor  general  of  New  Mexico,  for  examina- 
tion and  report  to  Congress  on  its  validity. 
After  a  full  examination,  it  was  rejected  by  him 
August  29,  1859,  mainly  on  the  ground  that 
the  grant  having  been  conditional  and  none  of 
the  conditions  having  been  performed  by  the 
grantees,  the  grant  was  invalid  as  a  claim 
against  the  United  States. 

From  this  decision  the  claimants  appealed  to 
Congress,  and.  subsequently,  under  the  provi- 
sions of  the  5th  section  of  the  act  of  June  21, 
1860.  Juan  tt.  Vigil  and  those  claiming  under 
him  were  authorized  to  bring  suit  against  the 
United  8t*»tes  in  the  supreme  cour*.  of  the  ter- 
ritory of  New  Mexico,  within  two  ve«'-^  ^rom 

80  U.  8. 


187  K 


United  States  ▼.  Vjoil's  Heirs. 


440-453 


the  passage  of  that  act.  Hie  present  suit  was 
instituted  within  that  time  in  that  court,  by 
a  petition  filed  Oct.  25,  1800. 

In  that  court,  Jan.  25,  1867,  a  judgment  was 
rendered  bv  it  confirming  the  claim  of  the  peti- 
tioners. The  United  States  appealed.  On  a 
motion  made  by  the  appellees  at  the  beginning 
of  December  term,  1870.  to  dismiss  this  appeal 
on  the  ^ound  that  it  had  not  been  taken  in 
time,  this  court  refused  to  dismiss  the  apiieal, 
holding  that  it  was  well  taken  and  in  time. 

Inited  States  v.  Vigil,  10  Wall.  423,  19  L. 
ed.  954. 

The  case  is  further  stated  by  the  court. 

MeaMTM,  B.  H.  Bxistow*  Soliciior  Oen.,  and 
Jolka  A.  "Willa,  special  counsel,  for  appellant: 

The  judgment  ought  to  be  reversed: 

1.  Because  the  pretended  land  grant  relied 
upon  in  this  case  was  made  by  the  department- 
al assembly  of  New  Mexico,  not  only  without 
authority  of  Mexican  law^  but  contrary  to  the 
established  forms  of  said  law  for  making 
grants  of  national  public  land.  - 

2.  Because,  supposing  the  g^ant  to  have  been 
legally  made,  its  existence  was  not  legally 
proved  in  the  court  below  by  the  necessary  and 
indiHpensable  Mexican  record  and  archive  evi- 
dence of  the  grant  and  because,  on  the  con- 
trary, the  only  written  evidence  of  its  exist- 
«*nce  which  was  offered  by  the  claimants,  admit- 
ted by  the  court  and  objected  to  by  the  appel- 
lants, was  produced  from  the  private  posses- 
sion of  the  claimants  themselves,  authenticated 
only  by  oral  evidence  as  to  the  genuineness  of 
the  handwriting  and  of  the  signatures  to  the 
papers. 

3.  Because  there  is  both  intrinsic  and  ex- 
trinsic o'idence  of  fraud  in  the  title  papers. 

4.  Because,  the  grant  being  conditional,  and 
the  right  to  a  confirmation  of  it  against  Mex- 
ico or  the  United  States  being  merely  equi- 
table, the  claimants  have  no  equity  from  want 
of  consideration  arising  out  of  a  total  failure 
to  perform  the  conditions  of  the  grant,  either 
before  or  since  the  transfer  of  the  sovereignty 
in  New  Mexico  to  the  United  States. 

5.  Because  assuming  the  authority  from  the 
governor  to  the  judge  to  make  it,  and  the  doc- 
ument dated  Sept.  16,  1846,  containing  the  order 
bused  upon  it,  all  to  be  genuine  »ind  legally 
proved,  the  order  suspending  the  obligation  of 
the  grantees  to  perform  the  conditions  of  the 
grant  was  inoperative  and  void:  (1)  Because 
the  authority  to  make  it  muHt  have  been  given 
and  executed  after  the  said  Sept.  16,  1846;  and 

{2)  because  at  that  time,  neither  the  Mexican 
nor  the  American  governor  nor  the  judge  could 
legally  make  or  execute:  (1)  Because  the  sot- 
oreignty  of  Mexico  in  New  Mexico  over  its  pub- 
lic lands  had  ceased  Aug.  22,  1846,  by  the  proc- 
lamation of  Oncral  Keamev  nearly  a  month 
before;  and  (2)  because  tlie  laws  of  the  United 
StatcM  conferre<l  no  such  authority  on  either  of 
thoA^  officers. 

Inited  8tate$  y.  Vallejo,  1  Black,  541,  17  L. 
ed.  232. 

The  law  of  1824  and  the  Regulations  of  1828 
are  the  only  laws  of  New  Mexico  on  the  sub- 
ject of  granting  public  lands  in  the  territory, 
excepting  those  regulating  towns  and  missions, 
and  the  authority  of  the  governors  and  other 
ofiicers  is  defined  by  them. 

1  Black,  541,  554,  17  L.  ed.  232,  234,  Nelson, 
13  Wall. 


J.;  see,  also,  U.  8.  v.  Workman,  1  Wall.  761, 
17  L.  ed.  710;  17.  8.  v.  Catnbuaton,  20  How.  63, 
15  L.  ed.  830. 

The  Organic  Bases  of  June  13,  1853,  con- 
ferred no  new  authority  upon  the  departmental 
assembly  of  New  Mexico,  in  the  matter  of 
national  grants  to  the  national  public  lands; 
but  granU  of  sucH  lands  within  said  depart- 
ment were  to  be  governed  under  that  Constitu- 
tion and  as  they  had  been  before,  vis.:  by  the 
colonization  law  of  1824  and  the  Regulations 
of  1828.  It  was  so  ruled  in  17.  8.  v.  Workman, 
supra,  and  U.  8,  y.  Jones,  1  Wall.  766,  17  L. 
ed.  712. 

It  is  clear  that  this  grant  was  made,  not 
only  without  authority  of  law,  but  contrary  to 
the  forms  prescribed  by  those  laws. 

1.  The  consideration  of  the  grant  was  illegal. 
The  law  of  Aug.  28,  1824,  commonly  called 

the  colonization  law  oif  1824,  is  strictly  a  col- 
onization law,  under  which  grants  were  to  be 
made  in  consideration  of  settlement  cultiva- 
tion and  improvement  of  the  land  granted.  It 
does  not  contemplate  a  ^rant  of  public  land  in 
consideration  of  public  improvements,  such  as 
those  proposed  by  the  petitioners. 

See  U,  8.  v.  Vallcjo,  1  Black,  541,  17  L.  ed. 
232;  U.  8.  v.  Castillero,  2  Black,  18,  17  L.  ed. 
360;  U,  8.  v.  Workman,  1  Wall.  745,  17  U  ed. 
705;  U.  8.  V.  Jones,  1  Wall.  760,  17  L.  ed.  712. 

2.  The  quantity  of  land  attempted  to  be 
granted  was  illegal  and  excessive. 

V.  8.  v.  Hartnell,  22  How.  U.  S.  286,  16  L. 
ed.  340;  V,  8.  v.  Larkin,  18  How.  557,  15  L. 
ed.  485;  Roland  v.  U.  8.  7  Wall.  750,  19  L.  ed. 
186. 

3.  Tlie  grant  was  not  made  according  to  the 
Regulations  of  1828. 

1.  It  purports  to  have  been  made  by  the  de- 
partmental assembly.  Under  the  first  and 
fifth  regulations  of  1828,  the  grant  should 
have  been  made  by  the  governor,  with  the  ap- 
proval of  the  departmental  assembly. 

See  10  Wall.  238,  19  L.  ed.  903. 

In  this  case  this  order  was  reversed.  The 
most  that  can  be  claimed  is,  that  the  grant  was 
made  by  the  departmental  assembly,  with  the 
approval  of  the  governor. 

2.  It  was  not  made  in  accordance  with  the 
regulations,  which  required  a  petition  to  the 
governor  setting  forth  the  qualifications  of  the 
petitioner,  and  a. map  of  the  land  solicited;  a 
reference  of  it  by  him  to  the  local  authorities 
for  a  report;  a  concession  of  the  land  by  the 
governor;  the  approval  of  the  departmental 
nssembly;  a  titulo  made  by  the  governor;  a 
record  of  the  grant  in  the  archives  of  the  gov- 
ernment. For  a  copy  of  these  Regulations,  see 
10  Wall.  231,  19  L.  ed.  902,  for  an  abstract,  see 
U.  8.  y.  8utter,  21  How.  180,  16  L.  ed.  122; 
U,  8,  y.  Cambuston,  20  How.  59,  15  L.  cd.  828. 

Messrs.  THomas  Ewins*  J't  and  J.  &• 
IXrattay  for  appellees: 

The  following  propositions  are  insisted  on 
by  the  appellant: 

1.  Tliat  the  consideration  was  illegal.  It 
will  be  observed  the  grant  is  "for  the  purpose 
of  constructing  wells  and  cultivating  the  land, 
so  far  as  their  means  will  permit." 

Appellant  cites  cases  to  the  effect  that  under 
the  colonization  law  and  r^^lations,  no  power 
was  given  to  sell  public  land.  The  Ist  seetioa 
of  the  Regulations  of  1828,  gave  the  govemora 
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of  the  territories  power  to  grant  vacant  lands 
to  "either  Mexicans  or  foreigners  who  may 
petition  for  them  for  the  purpose  of  cultiva- 
tion or  settlement."  The  purpose  named  in  the 
petition  necessarily  involved  settlement,  and 
the  decree  expressly  states  that  the  grant  is 
made  for  the  purpose  of  cultivation.  If  the 
sinking  of  wells,  to  facilitate  settlements  of 
the  waste  Jornado,  was  not  of  itself  a  legal  oon- 
sideration,  a  proposition  which  we  do  not  ad- 
mit, yet  it  was  not  an  unlawful  one;  and  ex- 
cluding it,  there  remained  the  sufficient  consid* 
eration  of  cultivation  to  support  the  grant. 

2.  Counsel  for  the  appellant  further  object 
that  the  grant  was  not  made  according  to  the 
Regulations  of  1828.  They  do  not  approve  of 
the  form  of  grant  adopted  by  the  governor,  in 
submitting  the  petition  to  the  assembly.  They 
object  that  there  was  no  map  of  the  Jornado, 
though  its  bounds  were  natural  objects,  famil- 
iar to  every  New  Mexican,  to  wit:  the  Rio 
(h'ande  on  one  side  and  the  Sandia  mountains 
on  the  other,  from  end  to  end  of  the  famous 
desert.  And  they  also  object  that  there  was  no 
reference  to  anyone  to  ascertain  what  was 
known  to  everyone  as  to  its  extent  and  charac- 
ter. This  class  of  objections  has  heretofore 
been  summarily  disposed  of  by  this  court,  and 
needs  no  discussion  now. 

See  Homahy  v.  United  States,  10  Wall.  224, 
19  L.  ed.  900. 

3.  And,  finally,  it  was  obiected  that  the 
quantity  of  land  granted  was  illegal  and  e^cces- 
sive. 

Admitting,  for  the  present,  that  the  12th 
section  of  the  colonization  law  of  1824  fixes 
eleven  leagues  as  the  maximum  of  the  grant  so 
made  in  a  territory  and  to  a  Mexican;  still, 
this  court  must  decree  in  favor  of  the  appellees 
for  the  whole;  becaitse, 

(o)  This  case  is  to  be  decided  not  by  the 
laws  only,  but  also  by  the  usages  and  customs 
of  Mexico  respecting  these  grants.  12  Stat,  at 
L.  72. 

It  was  the  usage  in  California  to  name  the 
number  of  leagues  granted  and  to  regard  eleven 
leagues  as  the  maximum  grant  to  any  one  per- 
son. But  in  New  Mexico  the  usage  was  differ- 
ent. Duran  and  Donaciano  Vigil,  who  had  been 
for  many  years  officials  of  the  department,  tes- 
tified that  the  custom  which  prevailed  under 
the  rule  of  Spain,  to  grant  by  boundaries  with- 
out regard  to  quantity,  was  continued  under 
the  Empire  ana  afterwards  the  Republic  of 
Mexico,  down  to  the  acquisition  by  the  United 
States.  This  statement  fs  confirmed  by  the  re- 
port of  the  Commissioner  of  the  Greneral  Land 
Office,  1871,  p.  63,  from  which  it  appears  that 
out  of  fourteen  grants  in  that  territory,  con- 
firmed by  Congress  in  1860,  only  five  were  for 
any  given  or  even  estimated  number  of  leagues. 

Tliis  custom  had  the  assent  of  the  supreme 
government,  because  the  grants  were  required, 
by  the  9th  article  of  the  Regulations  of  1828, 
to  be  reported  by  the  aepartmental  governor  to 
the   supreme   government   quarterly,   and    the 

5 resumption  is  that  they  were  so  reported. 
Fearly  all  of  them  were  by  boundaries  M'ithout 
regard  to  quantity,  and  among  them  were  some 
grants  notoriously  in  excess  of  eleven  leagues. 
The  supreme  government  made  no  objection, 
but  permitted  the  usage  to  continue  for  over 
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twenty  years  after  the  colonization  law  was 
passed;  and  under  it  grew  up  all  the  titles  of 
that  country  existing  when  it  was  annexed  to 
the  United  States. 

As  Mexico  recognized  such  grants,  so  will 
this  court;  for  the  customs  and  usages  of  the 
departmental  and  of  the  supreme  government 
are  of  e<^ual  rank  with  the  laws  of  Mexico,  in 
determining  the  decision  here.  It  makes  no 
difl'erence  whether  the  custom  so  prevailing  in 
New  Mexico  was  in  disregard  of  the  coloniza- 
tion law;  or  whether  the  Supreme  Executive 
neglected  his  duties  or  overstepped  his  powers 
in  permitting  it;  or  whether  such  custom  was 
peculiar  to  Siat  department.  If,  in  fact,  this 
custom  existed  and  titles  in  New  Mexico  grew 
up  under  it,  then  it  must  control  the  judgment 
of  this  court  under  the  principles  of  decision 
established  by  the  act  which  gives  it  jurisdic- 
tion of  this  cause. 

Moreover,  this  custom  has  been  recognized 
by  the  political  departments  of  our  govern- 
ment. The  Secretary  of  the  Interior  reported 
to  Congress  for  confirmation  many  of  the 
grants  made  under  it;  some  of  which  were 
known  to  be  largely  in  excess  of  eleven  leagues, 
and  the  quantity  of  most  of  the  others  was 
wholly  unlcnown.  Yet,  with  the  facts  under- 
stood, no  question  was  made  by  either  the  Ex- 
ecutive or  Congress  as  to  excess  of  quantity, 
and  the  grants  w^ere  confirmed. 

Though  the  quantity  be  illegal  and  excessive, 
yet  the  title  passed  from  the  government  and 
vested  in  the  grantees  for  the  whole  tract  de- 
scribed. 

M'hite  V.  Burnley,  20  How.  247,  15  L.  ed. 
888;  17  Vin.  Abr.  104,  pi.  21;  Owtns  v.  Rain, 
5  Hayw.  108;  23  Tex.  234;  25  Cal.  440;  29 
Cal.  309. 

Tliere  is  no  allegation  that  the  alleged  excess 
is  the  result  of  fraud.  Hence,  not  only  has 
this  court  no  jurisdiction,  but  the  United 
States  has  no  right  to  reduce  or  destroy  this 
grant. 

Overton  t.  Campbell,  5  Hayw.  215;  OtoewB  t. 
Rain,  supra;  23  Tex.  234. 

Mr.  Justice  DaTls  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  try  the  title  to  a  tract  of 
land  of  large  dimensions  in  the  territory  of 
New  Mexico,  which  the  appellees  insist  was 
granted  in  conformity  with  Medcan  law.  The 
claim  was  first  presented  to  the  surveyor  gen- 
eral of  New  Mexico  for  confirmation,  and  by 
him  rejected.  Not  satisfied  with  this  decision, 
the  claimants  applied  to  Congress  for  relief, 
and  a  law  was  passed  for  their  benefit,  which 
authorized  them  to  institute  a  suit  in  the  su- 
preme court  of  the  territory  of  New  Mexico 
against  the  United  States.  .  The  law  went  fur- 
ther and  declared  that  the  same  principle 
should  be  applied  to  the  determination  of  the 
controversy  which  Congress  had  prescribed  for 
the  decisiqn  of  similar  land  claims  in  Califor- 
nia, derived  under  the  authority  of  the  Mexi- 
can government. 

The  case  was  ably  and  elaborately  argued, 
and  a  wide  range  taken  in  the  discussion  of 
collateral  questions,  which  we  do  not  think  it 
necessary  to  notice,  as  the  grant  itself  wa «  un- 
authorized by  Mexican  law,  and  the  United 
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States,  in  oonsequence  of  this,  under  no  obliga- 
tion to  recognize  it. 

It  appears  by  the  record  thai  Vigil,  and  his 
compeers,  on  toe  28th  of  December,  1845,  ad- 
dressed a  petition  to  the  most  excellent  depart- 
mental assembly,  through  Armijo,  governor  of 
Mew  Mexico,  asking  for  a  grant  of  the  Jornada 
del  Muerto,  binding  themseWes,  if  the  grant 
were  made,  to  construct  two  wells  for  the  re- 
lief and  aid  of  travelers,  and  establish  two  fac- 
tories for  the  use  of  the  state,  and  to  protect 
them  from  hostile  invasion.  The.  governor 
transmitted  the  petition  to  the  assembly,  but 
declined  to  recommend  that  favorable  action 
should  be  taken  upon  it,  on  account  of  the  un- 
usual character  of  the  transaction.  The  posi- 
tion of  the  governor  wan  ineffectual  to  restrain 
the  assembly,  for  on  the  10th  of  January,  1846 
it  granted  the  Jomaaa  to  the  petitioners,  for 
the  purpose  of  constructing  wells  and  cultivat- 
ing the  lands  so  far  as  their  means  would  per- 
mit, without  being  entitled  to  an  exclusive 
right  of  pasture. 

The  tract  of  land  disposed  of  in  this  way 
embraced  an  area  of  over  two  million  acres. 

The  further  history  of  this  proceeding  is  un- 
important, for,  in  our  opinion,  the  assembly 
had  no  power  to  cede  this  territory;  nor,  in- 
deed, if  the  cession  had  been  by  the  governor 
and  approved  by  the  assembly,  could  St  be 
uphelci. 

It  has  been  repeatedly  decided  by  this  court, 
451*]  that  the  only  *laws  in  force  in  the  terri- 
tories of  Mexico  for  the  disposition  of  the  public 
lands,  with  the  exception  of  those  relating  to 
missions  and  towns,  are  the  act  of  the  Mexican 
Congress  of  1824  and  the  Regulations  of  1828. 
The  avowed  purpose  of  the  Congress  in  enact- 
ing this  law,  and  of  the  supreme  government 
in  carrying  it  into  effect,  was  to  colonize  the 
public  domain;  to  preserve  it  for  settlement  or 
cultivation.  The  favor  of  the  legislature  has, 
doubtless,  been  often  abused  by  unworthy  min- 
isters in  charge  of  the  remote  territories,  but 
this  consideration  in  nowise  detracts  from  the 
wisdom  of  the  policy  on  this  subject.  This 
policy  recognized  the  obligation  resting  on  the 
government  to  hold  the  public  lands  as  a  pub- 
lie  trust,  to  be  administered  for  the  benefit  of 
those  who  would  settle  upon  them  or  cultivate 
them.  They  could  not  be  sold  for  money,  nor 
granted  away  in  consideration  of  past  public 
services,  nor  on  condition  of  making  public 
improvements,  of  use  to  the  traveling  commu- 
nity, or  of  general  benefit  to  the  state.  The 
power  to  cede  them  depended  entirely  on  the 
uses  to  which  they  were  to  be  put,  and  these, 
as  we  have  seen,  were  cultivation  or  settlement. 
The  legal  right  to  dispose  of  them  for  other 
objects,  was  withdrawn  from  the  local  author- 
ities, and  rested  alone  with  the  supreme  gov- 
ernment. 

If  the  policy  of  the  law  were  wise,  so  were 
the  regulations  established  for  the  purpose  of 
carrying  out  its  provisions.  These  regulations 
conferred  on  the  governors  of  the  territories, 
*H^he  political  chiefs"  as  they  are  called,  the 
authority  to  grant  vacant  lands,  and  did  not 
delegate  it  to  the  departmental  assembly.  It 
is  true  the  grant  was  not  complete  until  t^e 
approval  of  the  assembly,  and  in  this  sense  the 
assembly  and  governor  acted  concurrently,  but 
the  initiative  must  be  taken  by  the  governor. 
13  Wall. 


He  was  required  to  act  in  the  first  instance — ^to 
decide  whether  the  petitioner  was  a  fit  person 
to  receive  tne  grant,  and  whether  the  land  it- 
self could  be  granted  without  prejudice  to  the 
public  or  individuals.  In  case  the  information 
was  satisfactory  on  these  points  he  was  au- 
thorized to  make  the  grant,  and  at  the  proper 
time  to  lay  it  before  the  assembly,  who  were 
•required  to  give  or  withhold  their  con-  [*452 
sent.  They  were  in  this  respect  an  advisory 
body  to  the  governor,  and  sustained  the  same  re- 
lation to  him  that  the  Senate  of  the  United 
States  does  to  the  President  in  the  matter  of  ap- 
pointments and  treaties.  The  Mexican  govern- 
ment chose  to  intrust  to  an  officer  appointed  by 
it,  the  execution  of  its  policy  on  the  subject  of 
the  public  domain,  rather  than  to  an  elective  as- 
sembly, over  whose  conduct  it  could  not  in  the 
nature  of  things  exercise  the  same  supervision 
and  control.  It  would  seem,  owing  to  the  remote- 
ness of  the  territories  from  the  seat  of  the  gen- 
eral government,  and  the  sparseness  of  the  pop- 
ulation, that  the  wisdom  of  the  selection  could 
not  be  disputed;  but  be  this  as  it  may,  it  was 
the  undoubted  right  of  the  Mexican  govern- 
ment to  decide  the  question  for  itself,  and  this 
court  cannot  be  required  to  go  further  than  to 
give  efifect  to  that  decision. 

These  views  dispose  of  this  case,  for  the 
grant  in  controversy  was  the  sole  act  of  the 
assembly,  and  has  not  even  the  element  of  the 
governor's  recommendation  in  its  favor. 

But  if  it  were  otherwise,  and  the  cession 
were  the  act  of  the  governor,  it  would  still  be 
invalid,  because  it  would  violate  the  funda- 
mental rule  on  which  the  right  of  donation  was 
placed  by  the  law.  The  essential  element  of 
colonization  is  wanting  and,  besides,  the  num- 
ber of  acres  granted  was  enormously  in  excess 
of  the  maximum  quantity  gran  table  under  the 
law.  The  decrees  of  the  courts  of  Spain  are 
invoked  as  an  authority  for  this  grant,  but  it 
is  sufficient  to  say  that  they  were  invoked  for 
a  similar  purpose  in  Vallejo'a  Case,  1  Black, 
541,  17  L.  ed.  232,  and  were  decided  to  be  in- 
applicable to  the  state  of  things  existing  in 
Mexico  after  the  Revolution  of  1820.  And  the 
Organic  Bases  of  the  Mexican  Republic  of  June 
13,  1843,  are  equally  ineffectual  to  support 
this  grant.  If  it  be  conceded  the  powers  of  the 
departmental  assembly  were  enlarged  by  these 
decrees,  so  far  as  tha  private  property  belong- 
ing to  the  department,  as  a  municipal  organi- 
zation, is  •concerned,  yet  they  effected  [•^SS 
no  change  in  the  mode  of  disposing  of  the  public 
lauds,  nor  was  the  colonization  policy  of  1824 
at  all  altered  by  them,  for  they  expressly  de- 
clare that  'in  alienation  of  lands,  the  existing 
laws  will  be  observed,  and  what  the  coloniza- 
tion laws  determine." 

In  any  aspect  of  this  case,  the  claim  for  this 
large  tract  of  land  has  no  foundation  to  rest 
upon.  The  departmental  assembly,  aided  in 
a  certain  sense  by  the  governor,  usurped  the 
prerogative  of  the  supreme  gfovemment,  and  no 
ingenuity  of  reasoning  can  sanction  a  proceed- 
ing which  was  not  only  without  authority  of 
law,  but  contrary  to  the  forms  prescribed  by  it. 

The  fudgment  of  the  Supreme  Court  of  the 
Territory  of  New  Mexico  is  reversed,  and  the 
cause  remanded  to  that  court,  with  directions 
to  enter  a  decree  dismissing  the  petition. 
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358»]    EDWARD  J.  GAY  et  aL,  Appta^ 

V. 

UNITED  STATES. 

(See  8.  C  "Oay'a  Gold'*  18  Wall.  858-363.) 

Treiiaury  regulation  forbidding  transportation 

of  coin — President's  proclamation  of  pardon 

— effect  ofy  on  forfeited  property. 

•1.  The  treasury  regulation  No.  22,  forbidding  all 
traosportatloD  of  coin  or  bullion  to  any  state  or 
section  declared  by  the  President's  proclamation 
to  be  In  insurrection  was  yalld  and  was  author- 
Ixed  bi-  the  act  of  May  20,  1862.  ^  ^     ^ 

2.  Gold  coin  In  packages  and  not  used  for  travel- 
ing expenses  was  merchandise  in  1864,  in  point  of 
fact,  and  was  within  the  mischief  to  be  remedied 
by  the  non Intercourse  acts  of  July  13.  1861,  and 
Mav  20,  1862.  ^  ^  ^       ^ 

3.  The  proclamation  of  pardon  and  amnesty  of 
l*resldent  Johnson  of  December  25,  1868.  was  lim- 
ited to  persons  "who  participated  In  the  late  In- 
sui-recdon  or  Rel)elIlon"  and  to  the  offense  of 
"treason  against  the  United  Stotes  or  adhering  to 
their  enemies  during  the  late  Civil  War." 

4.  It  did  not,  therefore,  restore  to  a  person  not 
enjniged  In  the  Insurrection  property  forfeited  un- 
der the  non  Intercourse  laws,  although  the  prop- 
erty remained  In  court  In  proceedings  not  con- 
cluded when  the  proclamation  was  Issued. 

LNo.  113.] 
Submitted  Feb.  23, 1872.  Decided  Mar,  18, 1872. 

APPEAL  from  tlie  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  E.  T.  Merrick  for  appellants. 
Mr.  O.  H.  Hill,  Asst.  Atty.  Qen.,  for  appel- 
lee. 

Mr.  Justice  ICiller  delivered  the  opinion  of 
Ine  court: 

In  the  month  of  March,  1864,  George  S.  Den- 
niw>n,  special  treasury  agent,  neized  a  package 
of  gold  coin  amounting  to  $5,000,  on  board  the 
steamer  £mpire  Parish,  then  lying  at  New 
Orleans,  about  to  start  up  the  river,  and 
caused  the  gold  to  be  libeled  in  the  district 
eourt,  on  the  ground  that  it  was  being  trans- 
ported into  a  section  of  the  .country  under  the 
control  of  the  rebels  in  violation  of  the  act  of 
non-intercourse,  of  July  13,  1861,  and  May  20, 
18G2,  and  of  the  trade  regulations  of  the  Sec- 
retary of  the  Treaaurj',  made  under  this  latter 
act  aiid  affirmed  by  the  President. 

A  chiim  was  entered  for  the  gold  in  behalf 
of  Edward  J.  Gay,  by  Wm.  Edwards,  who 
makes  the  necessary  claimants'  oath,  and  this 
claim  denies,  in  general  terms,  that  the  gold  is 
forfeited. 

Edwards  delivered  the  gold  on  board  the  ves- 
sel to  one  Freeman,  and  these  two  are  the  main 
witnesses  on  behalf  of  claimant.  Edwards  tes- 
tifies that  he  delivered  the  cold  to  Freeman  to 
l»e  carried  to  Gay,  who  resided  within  the  Fed- 
eral lines,  but  neor  to  the  region  declared  by 
the  proclamation  of  the  President  to  Ik*  in  in- 
wrrection.  Freeman  seems  to  havt'  Iwen  an 
agent  of  Gay  for  the  purchane  of  cotton,  buy- 
ing without* regard  to  its  location  within  rebel 
lines,  and  delivering  it  to  New  Orleans  to  Ed- 
wards, who  was  Gay's  broker. 

He  denies  that  there  waa  any  intent  to  use 
this  special  package  of  gold  for  that  purpose, 
and  savs  that  he  was  to  deliver  it  to  gay.  as  di- 
rected *by  Edwards;  but  his  manner  of  testify- 
ing, his  relations  with  the  forbidden  traffic 
and  with  Gay,  leave  little  room  to  doubt  that, 
whether  the  gold  was  intended  to  reach  Gay's 

*Headnotes  by  Mr.  Justice  Mii.i.ia. 


manual  posseasion  or  not,  it  was  destined  to  be 
used  in  purchasing  cotton  in  the  insurrection- 
ary district.  It  is  conceded  that  Gay  was  not 
a  rebel  and  wa9,  technically  at  least,  a  loyal 
man.  He  could  easily  have  come  to  Xew  Or- 
leans and  made  oath  to  his  claim  for  the  mon- 
ey, and  given  liis  own  testimony  as  to  the  des- 
tination of  the  gold.  It  is  probable  that  he,  or 
he  and  Freeman  aJone,  could  have  sworn  know- 
ingly on  that  subject,  and  his  total  silence  is 
significant.  Other  testimony  confirms  the  in- 
ference arising  from  these  facts.  We  are  of 
opinion  that  the  circuit  court,  which  heard  the 
case  on  appeal,  was  right  in  holding  that  the 
gold  was  being  transported  to  a  place  within 
the  rebel  lines. 

Tlie  question  is  raised  whether  gold  waa 
within  the  meaning  *of  the  act  of  Ckm-[*368 
gress  prohibiting  the  "transportation  of  goods, 
wares  or  merchandise  intended  for  any  place  in 
the  possession  or  under  the  control  of  insurgents 
against  the  United  Stetes." 

The  22d  treasury'  regulation  on  this  subject 
expressly  forbids  all  transportation  of  coin  or 
bullion  to  any  state  or  section  declared  to  be  in 
insurrection  except  for  military  purposes,  un- 
der military  orders,  or  under  special  license 
from  the  President,  and  the  question  is.  Was 
the  regulation  authorized  by  the  statute? 

The  words,  "goods,  wares,  and  merchandise, 
of  whatever  character,"  used  in  the  act  of 
1862,  undoubtedly  have  the  same  meaning  as 
the  words  "goods*  and  chattels,  wares  and  mer- 
chandise." in  the  act  of  July  15,  1861.  The 
word  "chattel,"  in  its  ordinary  signification, 
includes  every  species  of  property  which  i»  not 
real  estate  or  freehold  (2  Kent's  Com.  342), 
and  the  words  "goods,  wares,  and  mercliandi»e" 
are  undoubtedly  used  in  this  statute  to  exi>ro!wi 
the  same  meaning.  But  if  there  could,  under 
ordinary  circumstances,  be  any  doubt  on  this 
subject,'  it  is  a  well-known  fact,  of  which  this 
court  can  surely  take  cogniwince,  that  in  1864 
gold  coin  waM  an  article  of  merchandise,  and  as 
such  was  bought  and  sold  at  fluctuating  prices, 
and  was  the  object  of  a  large  and  active  tralfic. 
It  would  be  folly  to  say  that  the  court  could 
not  take  notice  of  what  all  the  world  be»*ide^ 
knew  very  well;  and  we  must,  therefore,  hold 
that  gold  coin  in  package,  carried  from  one 
pernon  to  another,  and  not  used  for  paying 
traveling  expenses  when  intended  for  an  insur- 
rectionary district,  was  within  the  prohibition 
of  both  the  statutes  we  have  cited,  as  it  was 
beyond  doubt  within  the  mischief  intended  to 
be  prevented. 

Some  suggention  is  made  that  the  final  proc- 
lamation of  amnesty  and  pardon  of  the  l*resi- 
dent,  of  December  26th.  1868,  restores  to  claim- 
ant the  right  of  property  in  this  gold,  if  il  had 
ever  been  forfeited.  But  general  as  the  terms 
of  that  proclamation  are,  it  is  by  those  terms 
limited  to  persons  who  "  participated  in  the 
late  insurrection  or  Rebellion,"  and  •the  [*363 
offenses  which  are  pardoned  are  declared  to  be 
"treason  against  the  United  States,  or  adhering 
to  their  enemies  during  the  late  Civil  War."  As 
there  is  no  pretense  that  Gay,  the  olainunt,  was 
one  of  the  persons  tints  described,  or  was  guilty 
of  or  charged  with  the  ofl'ense  which  waa  par- 
doned, the  proclamation  can  have  no  applica- 
tion to  him  or  to  the  present  case. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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THE  GREAT  WESTERN  INSURANCE  COM 
PANY,  Plff.  in  Err., 

V. 

WILLIAM  THWINO. 

(See  8.  C.  18  Wall.  672-670.) 

Dunnage  is  part  of  cargo,  if  freight  is  paid 
thereon  —  warranty  not  to  overload  ahip^ 
tohen  broken, 

*1.  MerchEDdlse,  although  used  as  dunnage,  must 
oeyerthelesB  be  regarded  as  cargo  and  as  part  of 
the  ship's  lading. 

2.  Articles  for  which  freight  is  pal«}  are  mer- 
chandise and  part  of  the  ship  s  cargo,  though  used 
as  dunnage. 

8.  A  warranty  In  -a  ship's  policy,  "not  to  load 
more  than  her  registered  tonnage,  will  be  broken 
by  the  carry  log  more  cargo  in  weight  than  such 
tonnage,  though  the  excess  be  used  as  dunnage : 
while  if  such  excess  had  been  mere  dunnage  and 
not  cargo,  the  warranty  would  not  have  been 
broken. 

[No.  96..] 

Argued  Feb.  7,  1872.     Decided  Mar.  18,  1872. 

IN  ERROR  to  thf  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 

Messrs.  M.  E.  Incalls,  B.  R.  Curtis,  B.  H. 
Dana,  Jr^  and  Chas.  Levi  "Woodbiiry,  for 
plaintiff  in  error: 

The  charge  incorrectly  explained  the  war- 
ranty to  the  jury.  It  eave  to  the  agreements  of 
freight  and  carriage  which  the  ship-master  and 
ship  affreighter  might  make,  the  effect  of  de- 
termining the  scope  of  the  warranty  given  by 
the  s*hip-owner  to  the  insurer,  in  effect  holding 
that  if  A  bill  of  lading  of  freight  paying  cargo 
rends  *'received  on  freight,"  it  is  within  the 
u-arranty  as  to  dead  weight;  but  if  it  reads  "re- 
ceived on  freight  as  dunnage."  the  warranty 
does  not  restrain  the  amount  of  dead  weight 
laden  on  board,  or  protect  the  insurer  from 
rink  of  a  gross  and  dangerous  over  lading  with 
dead  weight  under  the  temptations  of  avarice, 
in  freight  earning,  and  a  full  insurance  on  the 
ship.  No  such  option  was  given  the  master  to 
avoid  the  warranty.  2  Pars.  Mar.  L.  104,  and 
cases  cited. 

Although  the  master  should  provide  ballast 
when  necessary  for  the  safety  of  the  ship,  or 
dunnage  for  proper  stowage  of  cargo,  when  the 
charterer  does  not,  yet  they  are  not  ship's  fur- 
niture. 

In  Kynter's  Case,  1  Leon.  46,  the  reason  given 
is,  ''for  sometimes  the  ship  may  sail  without 
ballast,  for  it  may  be  laden  with  such  merchan- 
dises, as  are  convenient  ballasts  in  themselves, 
as  coal,  wheat,  etc.** 

See  also  Lano  v.  'Seale^  2  Stark.  105;  Totost> 
V.  Henderson,  4  Exch.  892;  Abb.  Ship.  6. 

It  is  the  use. to  which  the  article  is  put 
that  makes  it  dunnage;  and  one  part  of  a  cargo 
placed  so  as  to  secure  the  safe  storage  of  the 
rest,  is  used  as  and  for  dunnage,  but  it  does 
not  thereby  cease  to  be  laden  for  the  ship.  4 
Exch.  892. 

C*argo  is  defined  as  the  charge  or  lading  of  a 
vessel.  In  a  general  ship  it  must  include  all 
that  pays  freight.  Brown  v.  Stapyleton,  4 
Ring.  119. 

This  coal  lost  none  of  the  other  characteris- 
tics of  cargo  in  its  relation  to  the  ship,  be- 
cause, by  shippers*  agreement,  damage  from 
use  as  dunnage  was  exempted. 

*fTeadnotes  by  Mr.  Justice  Boadlit. 
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Tlie  warranty  was  made  to  limit  and  define 
the  risk.  It  is  a  condition  precedent.  No  ex- 
ception not  specified  therein  can  be  imported 
into  it^  to  relieve  the  assured  against  its  effect, 
or  to  enlarge  the  risk  against  insurer's  consent. 

De  Hahn  y.  Hartley,  1  T.  R.  344;  Rich  v. 
Parker,  7  T.  R.  705;  Craig  v.  Ins.  Co.  Pet.  C.  C. 
410;  Ins.  Co.  r.  Wright,  1  Wall.  470,  17  L.  ed. 
508. 

An  exception  in  the  policy  is  not  a  warranty. 
Yeaton  t.  Fry,  5  Crancn,  335. 

An  exoess  of  dead  weight  is  equally  danger- 
ous to  the  ship's  safety,  irrespective  of  whether 
the  name  ^ven  the  articles  in  their  relation  to 
this  ship  IS  dunnage,  ballast,  or  cargo. 

M'eston  v.  Minot,  3  Wood.  &  M.  447;  Weston 
V.  Foster,  2  Curt.  119. 

Messrs.  S.  Bartlett  and  D.  Thazter,  for 
defendant  in  error: 

1.  A  policy  of  insurance  on  a  vessel,  whether 
for  a  Toyage,  as  in  this  case,  or  for  a  period 
of  time,  contemplates  the  employment  of  the 
vessel  in  the  usual  way  and  provides  for  an 
indemnity  against  certain  enumerated  perils, 
while  the  vessel  is  thus  employed. 

2.  The  o^ner  of  a  ship,  in  her  emplojrment, 
either  as  a  general  ship  or  under  a  letting  of 
her  entire  capacity,  impliedly  agrees  that  she 
shall  be  in  a  condition  to  carr^  safely  the  eargo 
laden  on  board  of  her;  provided  that  she  en- 
counters only  the  usual  and  ordinary  perils 
of  the  voyage. 

3.  In  preparing  his  ship  for  such  employ- 
ment, he  must  not  only  see  that  she  is  tight 
and  stanch  in  her  hull;  that  her  masts,  spars, 
rigging,  and  sails  are  sufficient;  that  she  has 
suitable  anchors  and  chains,  and  a  full  comple- 
ment, including  stores,  etc.;  but  that  she  is  in 
proper  trim  and  that  her  cargo  is  properly 
stowed,  and  that  she  has  the  requisite  ballast 
and  dunnage  to  accomplish  this. 

1  Phil.  Ins.  5th  ed.  sub.  «§  704,  706:  Maude 
&  P.  Ship.  3d  Eng.  ed.  97.  283;  Mad.  Ship.  354. 

4.  It  is  as  well  settled  that  it  is  the  duty 
of  the  owner  of  a  vessel  to  furnish  such  ballast 
and  dunnage  as  are  requisite  for  the  voyage,  as 
it  is  that  he  shall  provide  anchors  and  chains. 
1  Pars.  Mar.  L.  243;  Maude  k  P.  Ship.  283; 
Macl.  Ship.  354:  Moorsom  v.  Page,  4  Camp. 
103;  Irving  v.  Clcgg,  1  Ring.  (N.  C.)  53. 

5.  This  duty  of  tlie  shipowner  to  furnish  the 
requisite  ballast  and  dunnage,  carries  with  it 
the  right  to  occupy  the  space  necessary  to  prop- 
erly dunnage  and  ballast  the  vessel  with  any 
article  suitable  for  that  purpose,  and  receive 
freight  thereon,  notwithstanding  the  whole  ship 
is  chartered  to  another. 

Toicse  V.  Henderson,  4  Exch.  800;  Southamp' 
ton  Col.  Co.  V.  Clarke,  L.  R.  6  Exch.  57 ;  Mad. 
Ship.  354. 

In  all  maritime  contracts  which  we  have 
found,  as  well  as  in  the  common  acceptation  of 
the  terms  "to  load"  or  "the  loading'*  of  a  ship 
refers  solely  to  oirgo  and  not  to  ballast  (which 
may  be  iron  kentledge)  nor  to  spare  chains,  an- 
chors, nor  to  dunnage.  This  is  shown  by  the 
settled  use  of  the  word  in  charter-parties,  where 
the  whole  capacity  of  the  ship  is  let  to  the 
charterer.  Neither  the  ballast  nor  dunnage  are 
deemed  part  of  the  lading,  although  the  ship- 
owner may  make  a  profit  on  them  by  w^ay  of 
freight  or  otherwise. 

•or 
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Totrse  v.  ffcnderaon,  4  Exch.  890;  Southamp- 
ton Col.  Co.  V.  Clarke,  svpra. 

In  oaBC  of  doubt,  this  warranty  is  to  be  con- 
fitnied  in  favor  of  the  assured,  since  the  under- 
writer in  whose  fnvor  the  warranty  is  made 
is  bound  to  make  clear  n  clause  inserted  for  his 
own  benefit,  and  attended  with  forfeiture  or 
penalty  to  the  assured.     1  Am.  Ins.  588.  §  215. 

Does  the  fact  that  the  articles — planks,  foi 
instance,  used  for  dunnage  or  iron  kentledji^' 
used  for  ballast — are  vendible  at  the  end  of  the 
voyage,  or  that  the  owner,  instead  of  purchas- 
ing the  dunnage  and  ballast  and  sellin^^  them  at 
the  end  of  the  voyage,  contracts  with  a  third 
party  to  furnish  them,  deliverable  upon  pay- 
ment of  freight,  to  the  agent  of  such  tnird 
party,  at  the  port  of  destination — ^make  those 
articles  cargo,  within  the  meaning  of  the  policy 
which  would  not  otherwise  be  cargo? 

It  is  submitted  that,  in  legal  construction  un- 
der such  a  warranty,  dunnage  is  not  lading 
or  cargo;  although  vendible  and  usually  sold 
at  the  end  of  the  voyage,  it  does  not  become 
■ucb  lading  or  cargo,  l^cause  the  owner  gets 
a  freight  upon  it  by  contract,  instead  of  pur- 
chasing and  selling.  If  the  purpose  of  the  war- 
ranty was  that  dunnage  should  lose  its  ordi- 
nary character  under  such  a  state  of  facts, 
those  who  required  the  warranty  were  bound 
to  so  have  expressed  it  in  the  contract. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  assumpsit,  for  money 
had  and  received,  brought  by  tlie  plaintiffs  in 
error,  citizens  of  New  York,  against  the  defend- 
ant, a  citizen  of  Massachusetts,  to  recover  back 
certain  insurance  which  the  plaintiffs  had  paid 
to  the  defendant,  in  ignorance  (as  they  alleged) 
of  a  breach  of  warranty  bv  him.  They  had 
made  a  policy  on  his  ship  Alhambra  on  a  voy- 
age from  Liverpool  to  San  Francisco,  which  pol- 
icy was  dated  the  6th  of  October,  1863,  and 
contained,  among  other  things,  this  clause: 
"Warranted  not  to  load  more  than  her  regis- 
tered tonnage  with  lead,  marble,  coal,  slate, 
copper  ore,  salt,  stone,  bricks,  grain  or  iron, 
either  or  all,  on  any  one  passage."  The  regis- 
tered tonnage  was  1,285  tons,  and  the  vessel 
took  on  board  at  Liverpool,  among  other  things, 
1,064  tons  of  iron,  6  tons  of  brick,  and  238  tons 
of  cannel  coal,  being  an  excess  over  the  regis- 
tered tonnage,  of  twenty-three  tons.  The  ship 
having  sustained  a  partial  loss  on  the  voyage, 
the  plaintiffs  paid  the  money  in  question,  in  ig- 
673*]  norance  of  the  amount  •of  .cargo,  and 
base  their  claim  to  recover  it  back  on  the 
ground  that  the  payment  was  made  under  a 
mistake  of  facts. 

The  defense  set  up  was  that  the  238  tons  of 
cannel  coal  were  not  cargo,  but  dunnage. 

The  defendant  showed  a  charter-party  with 
James  Starkie,  of  Liverpool,  by  which  the  char- 
terer was  to  have  the  full  reach  of  the  vessel's 
hold,  and  was  to  pay  fifty-one  shillings  for 
every  ton  of  freight  put  on  board;  that  the 
master  agreed  with  the  charterer,  in  addition  to 
the  agreement  in  the  charter-party,  that  the 
latter  should  furnish  250  tons  of  cannel  coal 
for  dunnage  of  the  ship  for  the  voyage,  and 
that  under  this  agreement  he  received  the  said 
238  tons  as  dunnage,  and  that  it  was  used  and 
placed  along  the  ship's  bottom,  fore  and  aft, 


IS  dunnage;  that  the  captain  signed  a  bill  of 
fading  for  it;  that  it  was  on  his  freight  list; 
that  he  collected  freight,  fifty-one  shillings  per 
ton,  for  it,  and  delivered  it  in'  San  Francisco  the 
same  as  he  did  the  rest  of  the  cargo;  that  it 
was  better  for  dunna^  than  plank.  The  de- 
fendant also  offered  evidence  of  experts  to  show 
that  a  cargo  was  not  properly  stowe<l.  unless 
uroperly  dimnaged;  and  tnat  in  cargoes  from 
Liverpool,  caimel  coal  is  frequently  used  for 
dunnage,  and  when  so  used  for  a  certain  cargo, 
is  liable  to  be  crushed;  that  when  cannel  coal 
is  received  for  cargo  it  is  usually,  although  not 
always,  stowed  in  a  different  manner  from  what 
it  is  when  used  as  dunnage,  and  that  it  is 
sometimes  taken  as  dunnage  on  the  ship's  ac- 
count, and  then  is  sold  at  tne  port  of  discharge 
on  the  ship's  account. 

Upon  this  testimony  the  plaintifTs  counsel 
asked  the  court  to  instruct  the  jur>-  that  if 
freight  was  received  and  paid  for  this  coal,  it 
came  wthin  the  warranty,  althoxigh  used  as 
dunnage.  The  court  declined  so  to  rule:  but 
ruled  that  if  the  jurv  believed*  from  the  evidence 
that  the  cannel  coal  was  received  and  used  as 
dunnage,  and  not  as  cargo,  it  would  not  amount 
to  a  loading  under  the  clause  of  the  policy 
referred  to,  and  the  plaintiffs  could  not  recover. 
Under  this  ruling  the  jury  found  for  the  defend- 
ant. The  bill  of  exceptions  brings  up  the  ques- 
tion as  to  this  ruling. 

There  is  considerable  analogy  between  dun- 
nage and  ballast.  The  latter  is  used  for  trim- 
ming the  ship,  and  bringing  it  down  to  a  draft 
of  water  proper  and  safe  for  sailing.  Dtmnage 
is  placed  under  the  cargo  to  keep  it  from  being 
wetted  by  water  getting  into  the  hold,  or  be- 
tween the  different  parcels  to  keep  them  from 
bruining  and  injuring  each  other.  Webster's 
definition  of  dunnage  is,  ''fagots,  boughs,  or 
loose  materials  of  any  kind,  laid  on  the  liottom 
of  a  ship  to  raise  heavy  goods  above  the  bottom, 
to  prevent  injury  by  water  in  the  hold:  also, 
loose  articles  of  merchandise  wedged  lietween 
parts  of  the  cargo  to  prevent  rubbing,  and  to 
hold  them  steady."  Lord  Tenterden  says:  **It 
is.  in  all  cases,  the  duty  of  the  master  to  pro- 
vide ropes,  etc..  proper  for  the  actual  reception 
of  the  .goods  in  the  ship.  .  .  .  The  ship 
must  also  be  furnished  with  proper  dunnage 
(pieces  of  wood  placed  against  the  sides  and 
bottom  of  the  holo )  to  preserve  the  cargo  from 
the  effects  of  leakage,  according  to  its  nature 
and  quality."     Abb.  8hip.  pt.  IV.  ch.  5,  5  1. 

It  seems  to  be  conceded  by  the  plaintiffs  that 
if  the  cannel  coal  can  be  regarded  as  dunnage, 
there  was  no  breach  of  the  warrantv.  In  other 
words,  it  is  conceded  that  when  the  assured 
warranted  "not  to  load  more  than  her  registered 
tonnage,"  ballast  and  dunnage  were  not  in- 
eluded  in  the  warranty.  And  it  is  not  pretend- 
ed that  the  cannel  coal  used  on  this  occasion 
was  more  than  was  proper  for  dunnage.  Had 
scmie  useless  articles  been  employed  for  that 
purpose  such  as  chips  or  blocks  of  wood,  though 
weighing  precisely  what  this  coal  weighed,  and 
had  no  freight  been  paid  for  it,  the  insurance 
company  could  not  have  complained. 

It  is  the  master's  duty  to  provide  both  ballart 
and  dunnage  necessary  for  the  safe  and  proper 
transportation  of  his  "cargo.  And  it  has  [*675 
been  held  that,  in  selecting  materials  for  these 
purposes,  even  when  he  has  chartered  the  entire 
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capacity  of  his  ship  for  articles  which  require 
ballast  or  dunnage,  he  is  not  precluded  from 
taking  articles  on  which  he  can  realize  freight. 
Thus,  in  the  case  of  Towse  v.  Henderson,  4 
Exch.  890,  where,  upon  a  charter-partv,  it  was 
agreed  that  the  vessel  should  proceed  from  Sin- 
gapore to  Whampoa,  and  there  load  from  the 
agents  of  the  affreighters  n  full  and  complete 
eargo  of  tea^  and  the  master  took  in  as  ballast 
eighty  tons  of  antimony  ore,  for  which  he  re- 
ceived freight  as  merchandise,  it  was  held  that, 
if  it  occupied  no  more  space  than  ballast  would 
have  done,  he  was  entitled  to  do  it.  In  that 
case  a  full  cargo  of  ton  (which  was  all  that  the 
charterer  stipulated  for)  still  needed  ballast, 
which  it  was  the  duty  of  the  ship-master  to 
f^upply.  Hence,  it  could  make  no  difference  to 
the  charterer  what  material  was  used  for  bal- 
last, if  it  did  not  encroach  upon  the  loading  ca- 
pacity of  the  vessel  for  tea. 

The  question  still  recurs,  however,  whether 
merchandise  used  for  the  purpose  of  ballasting 
a  ship,  or  for  the  purpose  of  dunnage,  and  pay- 
ing freight  as  merchandise,  can  be  considered 
as  a  part  of  the  ship's  loading  within  the  mean- 
ing of  a  warranty  against  an  excess  of  loading 
lieyond  a  limited  amount,  it  being  conceded 
that  an  equal  quantity  of  ballast  or  dunnage 
proper  would  not  be  so  regarded?  Has  the 
court  a  right  to  import  into  the  contract  an 
implied  qualification  that  a  reasonable  amount 
of  merchandise  proper  for  ballast  or  dunnage 
shall  not  be  reckoned  as  loading  within  the 
meaning  of  the  contract?  It  is  clear  that  the 
law  does  make  the  implied  qualification  that 
ballast  and  dunnage  shall  not  be  regarded  as 
loading  within  the  contract.  Is  it  reasonable 
to  extend  that  qualification  to  merchandise  used 
as  ballast  or  dunnage?  If  so,  then,  in  the  case 
of  a  cargo  consisting  of  onlv  one  article,  which 
neetled  no  ballast  or  dunnage,  the  ship-owner 
would  be  entitled  to  deduct  a  reasonable  amount 
for  those  purposes;  and  if  there  were  a  govern- 
ment regulation,  that  no  ship  should  carry  more 
676*]  cargo  in  'weight  than  the  amount  of  her 
registered  tonnage,  she  would  on  the  same  prin- 
ciple be  entitled  not  only  to  carry  ballast  and 
dunnage  (properly  such)  in  addition  to  her  le- 
gal amount  of  cargo,  but,  where  ballast  and 
dunnage  could  be  dispensed  with,  she  would  be 
entitled  to  carry  an  additional  amount  of  car- 
go, beyond  the  legal  allowance,  equivalent  to 
renKonable  ballast  and  dunnage. 

Such  a  construction  could  not  be  a  sound  one. 
It  would  be  an  arbitrary  modification  of  the 
words  of  a  law  or  contract.  If  the  legislature 
in  the  one  case,  or  the  parties  in  the  other,  were 
willing  that  such  a  qualification  should  be 
made,  it  would  always  be  very  easy  to  make  it 
in  express  terms.  It  would  seem  to  be  a  dan- 
gerous practice  for  the  court  to  make  it  for 
them. 

It  is  not  every  cargo  that  requires  ballast. 
Many  cargoes  will  themselves  sufficiently  bal- 
last the  ship.  Cargo  may  be  so  assorted  that 
c^rtain  portions  of  it  may  act  as  ballast.  And 
where  a  ship  is  doing  a  miscellaneous  carrying 
business,  it  would  seem  to  be  the  dictate  of 
^ound  business  judgment  so  to  assort  and  ar- 
range the  cargo  (if  practicable)  as  to  dispense 
with  the  use  of  ballast  properly  so  called.  For 
by  this  means  the  whole  carrying  capacity  of 
tlie  ship  is  saved  for  cargo.  *  And  when  this 
idea  is  acted  on,  those  portions  of  the  cargo 
13  Wall. 


which  are  selected  and  used  for  trimming  and 
settling  the  ship,  may,  in  a  loose  and  popular 
sense,  be  called  ballast.  But,  nevertheless,  thej 
are  not  ballast  in  a  legal  or  proper  sense.  Thej 
remain  cargo. 

Precisely  the  same  may  be  said  with  regard 
to  dunnage.  Many  kinds  of  cargo  require  no 
dunnage  whatever.  They  are  composed  of  ar- 
ticles which  will  not  be  injured  by  water,  nor- 
by  contact  with  each  other.  A  cargo  may  be 
so  assorted  that  some  portions  of  it  may  be 
placed  so  as  to  keep  the  other  portions  dry,  or 
prevent  them  from  coming  into  mutual  col- 
lision. It  is  manifest  in  this  case,  as  in  that  of 
ballast,  that  a  prudent  and  skilful  master  of  a 
vessel  will  (if  practicable)  so  assort  and  ar- 
range  his  cargo  as  to  dispense  with  dunnage 
proper.  And  yet,  in  a  loose  sense,  the  articles 
of  merchandise  which  he  uses  to  perform  tl^e 
office  of  dunnage,  *may  be  called  dun-  [*677 
nage.  Still  they  are  not  legally  nor  properly 
such.  If  they  are  merchandise,  they  are  cargo, 
and  form  part  of  the  vessel's  lading.  They  will 
be  subject  to  duties,  and  they  will  be  covered  bj 
insurance  on  the  cargo. 

It  is  true  that  ballast  or  dunnage,  even  when 
clearly  such,  as  shingle  from  the  beach,  wooden 
slabs,  chips,  or  brush,  may  be  sold  for  some 
small  sum  after  the  voyage  is  ended;  but  that 
will  not  make  it  any  the  Ic^s  ballast  or  dun- 
nage as  contradistinguished  from  merchandise. 
No  person  of  ordinary  intelligence  would  find 
any  difficulty  in  making  the  distinction.  Had 
such  articles  been  used  in  the  case  before  ut, 
though  of  the  same  weight  as  the  cannel  coal, 
the  insurance  company  could  not  have  com- 
plained ;  for  it  would  not  have  been  cargo.  But 
when  merchandise  is  used  in  lieu  of  dunnage,  or 
to  perform  the  office  of  dunnage,  it  does  not  lose 
its  character  as  cargo;  and  the  insurance  com- 
pany have  the  right  to  treat  it  as  cargo.  And 
it  is  evident  that  no  form  of  words  which  the 
captain  and  the  charterer  might  use  on  the  sub- 
ject can  affect  the  rights  of  the  insurance  com- 
pany.    It  would  be  res  inter  alios  acta. 

In  view  of  these  considerations,  it  seems  to  ut 
that  the  charge  of  the  court  was  calculated  to 
mislead  the  jury  on  the  question  at  issue.  It 
was  '*that  if  they  believed  that  the  coal  waa 
received  and  used  as  dunnage,  and  not  as  cargo, 
it  would  not  amount  to  a  loading  under  the 
warranty  of  the  policy." 

The  evidence  justified  and  required  the  in- 
struction asked  by  the  plaintiffs,  namely:  that 
if  freight  was  received  and  paid  for  the  coal, 
it  was  cargo,  and  came  within  the  warranty. 
Here  was  an  admitted  fact,  which  gave  char- 
acter to  the  article^  stamping  it  as  merchandise. 
Freight  is  never  paid  for  mere  dunnage  any 
more  than  for  the  sails  and  rigging  of  the 
ship. 

The  argument  that  it  made  no  difference  to 
the  insurance  company  whether  coal  or  any 
other  article  was  used  as  dunnage  is  unsound. 
It  does  make  this  difference:  if  coal  paying 
freight  is  merchandise,  it  is  within  the  war- 
ranty; if  mere  dunnage  were  used,  it  would 
not  be  within  the  warranty.  And  the  company 
were  entitled  to  the  benefit  of  those  resuiti 
•which  the  mutual  self-interest  of  the  [•678 
parties  would  lead  them  to  adopt.  The  company 
made  their  contract  in  view  and  in  anticipation 
of  all  these  considerations. 

Our  attention  has  been  called  to  another  case 
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between  the  same  parties  on  the  same  policy 
of  insurance,  decided  bj  the  supreme  court 
of  Massachusetts,  and  reported  in  103  Mass. 
401,  in  which  a  decision  was  made  adverse 
to  the  vicM's  which  we  have  expressed.  With 
all  due  respect  for  that  intelligent  and  learned 
tribunal,  and  after  giving  full  consideration 
to  the  views  presented  in  the  opinion  given 
'  in  that  case,  we  cannot  bring  ourselves  to  a 
different  conclusion  from  that  to  which  we 
have  come. 

The  judgment  of  the  Circuit  Court  i*  re- 
versed t  with  inatruotUme  to  issue  a  venire  de 
novo. 

Mr.  Justice  Cniffordf  dissenting: 

Unable  to  concur  in  the  views  of  the  major- 
ity of  the  court  in  this  case,  and  regarding  the 
question  presented  as  one  of  considerable  prac- 
tical importance,  I  deem  it  proper  to  state 
very  briefly  the  grounds  of  my  dissent. 

Insurance  was  obtained  by  the  defendant  on 
his  ship  Alhambra,  from  Liverpool  to  San  Fran- 
cisco; she  received  injuries  by  perils  of  the  sea 
during  the  voyage,  and  the  plaintiffs,  as  insur- 
ers, paid  the  loss  under  protest  and  brought  this 
suit  to  recover  back  the  amount.  The  policy 
contained  the  warranty  described  in  the  opin- 
ion of  the  court,  and  the  claim  to  recover  back 
the  amount  paid  for  the  loss  is  based  solely 
upon  the  fact  that  the  ship  took  on  board 
twenty-three  tons  of  the  excepted  articles  men- 
tioned in  the  warrantv,  in  excess  of  her  regis- 
tered tonnage.  Two  hundred  and  thirty-eight 
tons  of  the  loading  consisted  of  cannel  coal, 
which  the  proofs  showed  was  often  used  as 
dunnage,  and  that  much  more  in  quantity  of 
the  coal  than  the  excess  mentioned  was  used  for 
dunnage  on  this  occasion.  Dunnage  is  required 
in  evi^ry  case,  and  it  is  not  shown  nor  pretended 
thnt  any  more  was  used  in  loading  the  cargo 
679*]  than  was  necessary  for  the  purpose.  •De- 
duct from  the  loading  the  amount  of  the  coal 
used  as  dunnage,  and  it  is  conceded  that  the 
loading  of  the  ship  did  not  exceed  her  registered 
tonnage,  and  the  jury  have  found  that  the  ex- 
cess beyond  her  registered  tonnage  was  used  as 
dunnage,  and  I  have  no  doubt  it  was  properly 
80  used. 

Beyond  doubt  the  ship-owner  in  ballasting 
his  chartered  vessel  may  take  freight  paying 
merchandise  for  that  purpose^  provided  the 
merchandise  occupies  no  more  space  than  the 
ballast  would  have  done  if  ordinary  ballast  had 
been  used  instead  of  merchandise  paying 
freight,  and  1  am  of  the  opinion  that  the  same 
rule  should  be  applied  in  respect  to  the  dun- 
nage UHfd  in  stowing  the  cargo.  Towse  v. 
Henderson^  4  Exch.  890.  Such  was  also  the 
opinion  of  the  supreme  court  of  Massachu- 
setts in  a  suit  between  these  same  parties  which 
arose  out  of  an  insurance  on  the  same  voyage. 
Thwing  v.  Great  W,  Ins.  Co.  103  Mass.  401. 

Much  discussion  of  the  question  is  unneces- 
sary, as  the  views  which  I  entertain  and  the 
authorities  to  support  them  are  very  fully  given 
in  that  opinion,  and  in  the  opinion  of  the  dis- 
trict judge,  in  which  I  also  concur. 

Mr.  Chief  Justice  ChAse  and  Mr.  Justice 
SwajBo  also  dissent,  and  concur  in  the  views 
here  expressed. 
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UNITED  STATES,   Plff^ 

V. 

J.  W.  AVJbiRY  et  al. 

(Bee  S.  C.  13  Wall.  251-258.) 
Jurisdiction  of  division  of  opinion  in  orimiwil 

action. 

1.  This  court  has  no  Jurisdiction,  under  the  jo- 
dlclarj  act  of  1802.  of  a  division  of  opinion  be- 
tween the  Judges  of  a  circuit  court,  as  to  whether 
such  court  had  Jurisdiction  to  try  the  offense 
charged  in  an  Indictment,  arising  on  motion  to 
qua  so  the  indictment. 

2.  U.  8.  V.  Rosenberg,  19  L.  ed.  268,  followed. 

[No.  578.] 
Argued  Mar.  19, 20, 1872.  Decided  Mar.  tU  1872. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  CJourt  of  the 
United  States  for  the  District  of  South  Caro- 
lina. 

The  defendants  in  this  case  were  indicted  for 
conspiracy  under  the  act  of  May  31,  1870,  en- 
titled "An  Act  to  Enforce  the  Right  of  Citizens 
of  the  United  States  to  Vote  in  the  Several 
States  of  the  Union,  and  for  Other  Purposes." 
16  Stat,  at  L.  140. 

Counsel  for  the  defendant,  Rip^ins,  having 
moved  the  court  to  quash  the  indictment,  after 
argument  upon  the  motion,  the  following  ques- 
tions occurred: 

1.  Whether  the  court  has  jurisdiction  to  in- 
quire and  find  whether  the  crime  of  murder 
has  been  committed,  as  set  forth  and  charged, 
in  the  latter  portions  of  the  second  and  fourth 
counts  of  said  indictment,  in  order  to  ascertain 
the  measure  of  punishment  to  be  affixed  to  the 
offenses  against  the  United  States,  charged  in 
the  former  portions  of  the  said  second  and 
fourth  counts. 

2.  Whether  the  right  to  keep  and  bear  arms 
is  a  right  "granted  and  securcJi  by  the  Consti- 
tution of  the  United  States,  so  as  to  support 
the  third  count  of  said  indictment,  and  render 
the  offense  therein  charged  cognizable  in  this 
court." 

On  which  ouestions  the  opinions  of  the  judges 
were  opposed. 

The  counts  designated  in  those  questions  are 
as  follows: 

Second  Count.  ''At  a  stated  term  of  the  cir- 
cuit court  of  the  United  States,  begun  and  hold- 
en  at  Columbia,  in  said  district,  on  the  fourth 
Monday  of  November,  a.  d.  1871,  the  grand 
jurors  of  the  United  States,  in  and  for  said  dis- 
trict, upon  their  several  and  respective  corporal 
oaths,  do  present  that  James  William  Avery, 
etc.,  together  with  divers  other  evil-dispose*! 
persons,  to  the  jurors  aforesaid  as  vet  unknown, 
late  of  York  county,  in  the  state  of  South  Caro- 
lina, at  York  county,  in  said  district,  and  within 
the  jurisdiction  of  this  court,  on  the  6th  day  of 
March,  1871,  unlawfully  did  conspire  together 
with  intent  to  violate  the  1st  section  of  the  act 
entitled  'An  Act  to  Enforce  the  Right  of  CiU- 
zens  of  the  United  States  to  Vote  in  the  Several 
States  in  this  Union,  and  for  Other  Purposes,' 
approved  May  31,  1870,  by  unlawfully  hinder- 
ing, preventing,  and  restraining  divers  male 
citizens  of  the  United  States,  of  African  de- 
scent, above  the  age  of  21  years,  qualified  to 
vote  at  any  election  by  the  people  in  said 
county*  distriety  and  state,  from  exercising  the 
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right  and  privilege  of  voting,  and  by  other  un- 
lawful meant  mHH  «i?Mwfng  them,  the  said  male 
citizens,  to  vote  at  an  election  by  the  people,  to 
be  heM  on  the  third  Wednesday  of  October, 
A.  D.  1872,  within  the  county,  district,  and 
state  aforesaid,  contrarv  to  the  act  of  Congress 
in  Buch  case  made  and  provided,  and  against 
the  peace  and  dignily  of  the  United  States.** 

''And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present,  that  the  said 
James  William  Avery,  etc.,  and  others  to  the 
jurors  aforesaid  unknown,  on  the  day  and  year 
aforesaid,  at  the  county  and  district  afore- 
said, and  within  the  jurisdiction  of  this 
court,  in  the  act  of  committing  the  offense  afore- 
snid,  as  aforesaid  set  forth  and  alleged,  in  and 
upon  one  Jim  Williams,  alias  Jim  Rainey,  in 
the  neace  of  God  and  in  the  state  of  South 
Carolina  then  and  there  being,  feloniously,  will- 
fully, and  of  their  malice  aforethought,  did 
make  an  assault,  and  the  said  James  William 
Avery,  etc.,  and  others,  to  the  jurors  aforesaid 
unknown,  a  certain  rope  al)out  the  neck  of  the 
said  Jim  Williams,  alias  Jim  Rainey.  then  and 
there  feloniouslv,  willfully,  and  of  their  malice 
aforethought,  did  fix,  tie,  and  fasten;  and  that 
the  said  James  William  Avery,  etc..  and  others, 
to  the  jurors  aforesaid  unknown,  with  the  rope 
art  aforesaid  so  as  aforesaid  fastened  on  and 
about  the  neck  of  him,  the  said  Jim  Williams, 
alias  Jim  Rainey,  then  and  there  feloniously, 
willfully,  and  of  their  malice  aforethought,  did 
choke,  suffocate,  and  strangle,  of  whii^h  said 
choking,  suffocating,  and  strangling,  he,  the 
said  Jim  Williams,  alias  Jim  Rainey,  then  and 
there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid  do  say  that 
the  said  .Tames  William  Avery,  etc..  and  others 
to  the  jurors  aforesaid  unknown,  him,  the  said 
Jim  Williams,  alias  Jim  Rainey,  then  and 
there  in  manner  and  form  aforesaid,  felonious- 
ly, willfully,  and  of  their  malice  aforethought, 
did  kilt  and  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  providvl, 
and  against  the  peace  and  dignity  of  the  state 
of  South  Carolina** 

Third  Count.  (Same  as  the  first  paragraph 
of  the  second  count  down  to  and  including  the 
words  *Htnlawfully  did  oonspin^  together  with 
intent;"  after  which  it  reads  as  follows) :  To 
injure,  oppress,  threaten^  and  intimidate  Jim 
Williams,  alias  Jim  Rainey,  a  citizen  of  the 
United  States,  >vith  intent  to  prevent  and  hin- 
der hi*  free  exercise  and  enjoyment  of  the  right 
and  privilege  granted  and  se<nired  to  him  by 
the  Constitution  of  the  United  States,  to  wit: 
the  right  to  keep  and  bear  arms,  contrary  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States. 

Fourth  Count.  (This  count  contains  two 
paragraphs,  the  fir.^t  of  which  is  the  same  as  a 
thini  count  and  the  other  corresponds  exactly 
witS)  the  last  paragraph  of  the  second  count.) 

The  following  are  the  provisions  of  the  act 
of  May  31,  1870,  under  which  the  said  counts 
were  drawn: 

**Sec.  6.  And  be  it  further  enacted^  that  H 
two  or  more  persons  shall  band  or  conspire  to- 
gether, or  go  in  disguise  upon  the  public  high- 
way, or  upon  the  premises  of  another,  with  in- 
tent to  violate  any  provision  of  this  act.  or  to 
injure,  oppress,  threaten,  or  intimidate  an^  cit- 
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izen,  with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privi- 
lege granted  or  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same,  such  persons 
shall  be  held  guilty  of  felony,  and  on  convic- 
tion thereof  shall  be  fined  or  imprisoned,  or 
both,  at  the  discretion  of  the  court,  the  fine  not 
to  exceed  $5,000,  and  the  imprisonment  not  to 
exceea  ten  years,  and  shall  moreover  be  there- 
after ineligible  to  and  disabled  from  holding 
any  office  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the 
United  States." 

"Sec.  7.  And  be  it  further  enacted  that  if, 
in  the  act  of  violating  any  provision  in  either 
of  the  two  preceding  sections,  any  other  felony, 
crime,  or  misdemeanor  shall  be  coniniitted,  the 
offender,  on  conviction  of  such  violation  of  said 
sections,  shall  be  punished  for  the  same  with 
such  punishments  as  are  attached  to  the  said 
felonies,  crimes,  and  misdemeanors,  by  the  laws 
of  the  state  in  which  the  offense  may  be  com- 
mitted.*' . 

Messrs.  Geo.  H.  IXrilliama,  Atty.  Oen.,  and 
O.  H.  Hill,  Asst.  Atty.  Gen.,  for  United 
States : 

The  questions  certified  in  this  case  having 
arisen  upon  a  motion  to  quash  the  several 
counts  of  the  indictment  therein  mentioned, 
this  court  cannot  take  cognizance  of  the  same, 
such  motion  being  preliminary  in  its  character 
and  determinable  by  the  court  below  as  a  mat- 
ter of  pure  discretion. 

U,  8.  v.  Rosenberg,  7  Wall.  680,  19  L.  ed. 
263. 

Messrs.  Henry  Stanbery,  R.  Johnaoii, 
untl  D.  D.  Field  for  defendants  in  error. 

Mr.  Chief  Justice  Chase  deli^'ered  the  opin 
ion  of  the  court: 

A  majority  of  the  court  are  of  opinion  that 
this  case  is  controlled  by  the  decision  in  th« 
case  tA  The  U.  S,  v.  Rosenberg,  7  Wall.  580,  19 
L.  ed.  2rt3. 

I  am  unable  to  concur  in  that  opinion,  but 
the  case  must  be  dismissed. 


THE    EAST    SAGINAW    SALT    MANUFAC- 
TURIXG  COMPANY,  Plff,  in  Err,, 

THE  CITY  OF  EAST  SAGINAW  and  Charles 
B.  De  Land,  Marshal. 

(See  S.   0.  "Salt  Co.  v.   Katit  Saginaw,"  18  Wall. 

373-379.) 

Law  offering  bounty  for  manufacture  of  salt  is 

not  a  contract  —  may  be  repealed  —  bounty 

law. 

•1.  A  law  ofTerinu:  to  all  persons  and  to  co**- 
porations  to  be  formed  for  the  piiriMse.  a  iMiinty  df 
ten  cents  for  everv  buslipl  of  salt  maniifnctiired  la 
a  state,  from  wafer  obtained  from'bortni;  In  th* 
state,  and  exemption  from  taxation  of  the  prop- 
erty used  for  the  purpose.  Is  not  a  contract  in  such 
a  sense  that  It  cannnt  1)e  repealed. 

2.  Such  a  law  Is  nothlni?  Uut  a  bounty  law.  and 
in  its  nature  a  general  law.  reKtilatlve  of  the  Inter 
nal  economy  of  the  state,  dependent  for  It*  con- 
tinuance upon  the  dictates  of  pulillc  policy  and  the 
voluntary  iKuod  faith  of  the  le^rlnlatiire. 

3.  General  encouragements  held  out  to  all  per- 
sons Indiscrlmiuuteiy  to  eni^a)^  In  a  particular 
trade  or  manufacture,  whether  In  the  sbane  of 
bounties.  drawbackH.  or  other  advantage,  are  al- 
ways under  the  leRlslative  control  and  may  at  anv 
time  Im'  discontinued. 


'Heudootes  by  Mr.  Justice  Buadlby. 
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Dec.  Tebm, 


[No.  38.) 

BuhmiUed  Dee.  18,  1871,  and  Ma/r,  tl,  181ft. 
Decided  Apr.  8,  18nit. 

IN  ERROR  to  the  Supreme  Court  of  the  Btate 
of  Michufan. 

The  case  is  stated  by  the  court.  ' 

Mr,  Matt.  H.  CArpenter,  for  plaintiff  in 
error : 

The  aet  of  February  15,  1859,  held  out  an  in- 
ducement or  offer  to  private  parties  to  embark 
in  the  business  of  manufacturing  salt  in  that 
state,  and  when  such  parties  did  subsequently 
engage  in  that  business,  and  actually  produced 
and  manufactured  more  than  five  thousand 
bushels  of  salt  within  the  state,  the  act  became 
a  contract  between  the  state  and  such  parties, 
which  the  legislature  of  the  state  could  not 
constitutionally  revoke  or  repeal. 

Qordon  v.  Appeal  Taw  Court\  3  How.  133  ; 
Bk.  V.  Kfioop,  16  How.  369;  Ohio  L.  d  T.  Co. 
V.  Debolt,  16  How.  416;  Dodge  v.  Woolsey,  18 
How.  331,  15  L.  ed.  401 ;  Bk.  v.  DeBoli,  18  How. 
380,  16  L.  ed.  458. 

The  act  must  be  regarded  as  an  inducement 
to  private  parties  to  prosecute  experiments.  In 
this  experiment  thousands  of  dollars  might  be 
expended,  and  yet  not  a  bushel  of  salt  be  pro- 
duced. The  experiment  satisfactorily  settled, 
St  being  ascertained  in  other  words  that  salt 
could  be  produced,  then  its  manufacture  would 
be  sure  to  follow.  But  the  thing  for  which 
the  state  intended  to  compensate  was  the  solu- 
tion of  a  questicm  whether  salt  could  be  pro- 
duced. The  plaintiff  in  errqr,  relying  upon 
this  act,  entered  upon  the  enterprise  and  set- 
tled the  question  by  the  actual  production  of 
81,740  bushels  of .  salt,  prior  to  Mar.  9,  1861; 
and  thus  became  entitled  to  the  compensation 
offered  by  the  legislature.  What  was  this? 
The  act  must  answer: 

"Section  2.  All  property,  real  and  personal, 
used  for  the  purpose  mentioned  in  the  1st  sec- 
tion (that  is,  boring  for  and  manufacturing 
salt  in  this  state)  shall  be  exempt  from  taxa- 
tion for  any  purpose." 

When  and  how  long  exempt?  But  one  an- 
swer can  be  given  to  this  question:  as  long  as 
the  same  shall  be  used  for  the  purpose  afore- 
said. 

But  to  say  that  the  legislature  could  repeal 
the  law  and  thus  withdraw  the  promised  com- 
pensation as  soon  as  the  party  should  perform 
on  its  part,  by  solving  the  question  whether 
salt  could  be  manufactured  from  the  waters  of 
the  state,  is  to  say,  that  when  one  party  to  a 
contract  has  realized  the  benefit  expected,  he 
may  repudiate  the  obligation  of  making  to  the 
other  party  the  stipulated  consideration.. 

Any  person  who  nad  engaged  in  this  business 
on  the  faith  of  the  act  of  Feb.  15,  1859,  prior 
to  the  act  of  Mar.  15,  1861,  cannot  be  affected 
by  the  latter  act.  The  plaintiff  in  error  had 
^ne  and  performed  on  its  part  what  entitled 
it  to  perpetual  exemption  of  all  property  it 
•hould  thereafter  employ  in  the  business 
prior  to  the  amendatory  act;  therefore,  that 
aet  cannot  impair  the  right  vested  in  the  plain- 
tiff in  error  prior  to  its  passage. 

In  the  opinion  of  tne  court  below  the  act  of 
Feb.  15,  1859,  is  likened  to  an  ordinary  bounty 
law,  on  the  killing  of  noxious  animals  or  the 
manufacture  of  certain  fabrics.  This,  it  is  re- 
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spectf ully  submitted,  it  the  error  of  the  court 
below.  The  existence  of  foxes  and  bears^  aiht 
the  fact  that  wool  can  be  manufactured  into 
cloth,  are  facts  universally  known;  therefore, 
when  a  state  offers  a  bounty  for  the  destruction 
of  such  animals  or  for  the  manufacture  of 
woolen  fabrics,  it  may  at  any  time  repeal  the 
law,  except  as  lo  animals  killed  or  cloths  roan- 
ufaotured  while  the  law  was  in  force.  As  to 
such,  it  is  conceded  in  this  opinion  that  it  can- 
not be  repealed.  But  in  the  case  «t  bar  it  was 
not  known  that  salt  cot^ld  be  manufactured  in 
that  state;  and  as  an  inducement  to  the  solu- 
tion of  that  doubt  the  state  promised  to  whom- 
soever should  settle  it  favorably  that  all  the 
property  he  should  ever  Uiereafter  employ  in 
that  business  should  be  exempt  from  taxation, 
and  that  all  the  salt  he  should  manufacture 
should  receive  a  certain  bounty.  Had  this  law 
been  repealed  before  any  one  entitled  liiniMolf 
to  its  benefits,  no  complaint  could  have  been 
made  and  its  repeal  would  have  wronged  no 
one.  But  as  to  those  who,  by  expenditure  of 
capital  in  the  business,  had  produced  the  speci- 
fied amount  of  salt,  the  case  is  wholly  different. 
Suppose  the  act  had  promised  $500,000  to  eveiy 
one  who  should  manufacture,  as  aforenaid, 
$100  worth  of  salt.  The  opinion  below  con- 
cedes that  whoever  had  manufactured  this 
amount  would  have  been  entitled  to  this  re- 
ward, and  that  the  legislature  could  not  repeal 
the  law  as  to  him,  though  it  might  as  to  all 
other  persons.  Now,  what  is  uie  difference 
whether  a  gross  sum  was  promised,  or  perpet- 
ual exemption  of  property  from  taxation,  if 
employed  in  the  same  business.  Whoever  has 
done  the  thing  while  the  law  remains  in  foroe, 
is  entitled  to  the  reward,  whatever  it  may  be 
promised  by.  the  act.  That  the  reward  prom- 
ised by  this  act  was  perpetual  exemption  of 
property,  does  not  put  it  in  the  power  of  the 
legislature  to  deprive  the  party,  who  is  entitled 
to  it  of  the  award. 

The  court  below  fall  into  the  error  of  con- 
ceiving that  our  argument  rests  upon  the 
theory  that  the  legislature  could  not  repeal  the 
act.  We  do  not  deny  this.  But  the  ouestion 
is.  What  is  the  effect  of  such  repeal?  We 
claim  that  the  repeal  cannot  affect  those  who 
have  acquired  the  right  of  exemption  from  tax- 
ation while  the  law  was  in  force;  although  the 
right  thus  acquired  is  indefinite  in  point  off 
time.  Indefinite  exemption  as  to  property  they 
may  thereafter  employ  in  that  business,  is  the 
rignt  which  was  acquired  by  the  plaintiff  in 
error  while  the  law  was  in  force.  That  cannot 
be  taken  away. 

Mr.  B.  J.  Browm*  for  defendant  in  error: 

The  act  of  1759  is,  neither  in  terms  nor  by 
necessary  implication,  irrepealable.  There  is  no 
pledge,  expressed  or  implied,  that  the  power  of 
taxation  should  not  thereafter  be  exercised. 
Hence,  it  did  not  create  a  contract  on  the  part 
of  the  state. 

Chriei  Church  v.  Phila.  24  How.  302.  16  L. 
ed.  604:  Bk.  v.  BUlinge,  4  Pet.  514:  Oi7iru»fi  t. 
Sheboygan,  2  Black,  513,  17  L.  ed.  307. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  plaintiff  in  error  in  this  case  claims  ex- 
emption from  taxation  as  to  certain  real  estate 
in  East  Saginaw,  by  virtue  of  an  act  passed  by 
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the  legislature  of  Michigan  on  the  15tb  day  of 
February,  1859,  for  encouraging  the  manufac- 
ture of  salt.    The  act  was  as  follows: 

"Section  1.  The  people  of  the  state  of  Mich- 
374*]igan  enact  that  *a]l  companies  or  cor- 
porations formed  or  that  may  be  formed  for  the 
purpose  of  borJ^  fot  and  manufacturing  salt  in 
this  state,  and  any  and  all  individuals  engaged 
or  to  be  engaged  m  such  manufacture,  shall  be 
entitled  to  the  benefit  of  the  provision  of  this 
act." 

"Sec.  2.  All  property,  real  and  personal, 
used  for  the  purpose  mentioned  in  the  1st  sec- 
tion of  this  act,  shall  be  exempt  from  taxation 
for  any  purpose." 

**Sec.  3.  There  shall  be  paid  from  the  treas- 
ury of  this  state,  as  a  bounty,  to  any  individual 
or  company  or  corporation,  the  sum  of  ten 
cents  for  each  and  every  bushel  of  salt  manu- 
factured by  such  individual,  company,  or  cor- 
poration, from  water  obtained  from  boring  in 
this  state;  provided  that  no  such  bounty  shall 
be  paid  until  such  individual,  company,  or  cor- 
poration shall  have  at  least  five  thousand 
bushels  of  salt  manufactured." 

The  bill  in  the  case  was  filed  for  an  injunc- 
tion to  restrain  the  city  of  East  Saginaw  from 
levying  and  enforcing  any  tax  on  the  real  estate 
in  question,  and  for  a  decree  establishing  the 
exemption  claimed.  It  all^fes  that  in  April, 
1859,  after  the  passage  of  the  above  law,  the 
plaintiff  was  organized  as  a  corporation  under 
the  general  laws  of  Michigan,  for  the  purpose 
of  manufacturing  salt  from  salt  water  to  be 
obtained  in  the  state  of  Michigan;  that  prior 
to  the  said  act  of  Feb.  15,  1859,  the  state  had 
been  engaged  in  experiments  and  had  spent 
large  sums  of  money  to  ascertain  whether  salt 
could  be  manufactured  aa  aforesaid  but  with- 
out any  satisfactory  results,  and  that  the  act 
was  passed  to  encourage  private  parties  to  en- 
gage in  the  same  experiments. 

The  bill  then  states  as  follows: 

**Your  orator  further  shows  that  the  persons 
associating  as  hereinbefore  stated,  to  form  the 
'East  Saginaw  Salt  Manufacturing  Company,' 
were  solely  induced  thereto,  as  your  orator  be- 
lieves, by  the  encouragement  held  out  in  said 
act,  and  had  not  said  last-mentioned  act  been 
passed,  no  such  corporation  would  have  been 
formed  nor  any  experiment  made  to  determine 
whether  salt  could  profitably  be  made  in  Michi- 
gan. 

"Your  orator  further  shows  that  after  spend- 
ing some  time  in  erecting  the  necessary  build- 
ings and  in  procuring  the  requisite  machinery 
therefor,  a  well  was  commenced  by  the  said 
association,  near  the  Saginaw  river,  in  the 
county  of  Saginaw,  in  June,  1859,  and  that 
drilling  continued  almost  constantly  from  that 
time  until  early  in  the  year  1860,  at  which 
376*]  time  a  depth  of  669  feet  was  *  reached, 
where  brine  was  found  of  sufficient  strength  and 
purity  to  warrant  the  company  in  proceeding  to 
the  manufacture  of  salt. 

'That,  relying  in  j|;ood  faith  upon  the  benefits 
promised  in  the  said  act  of  the  legislature  of 
1859,  said  company  proceeded  at  once  to  erect 
works  for  th4  manufacture  of  salt  from  the 
brine  found  in  said  well,  such  manufacture 
commencing  the  last  of  June  or  the  first  part 
of  .T^jly.  ISGO,  and  f*^m  that  date  to  March 
Mill,  1861,  there  was  actually  manufactured  by 
nnid  corporation,  from  salt  water  obtained  in 
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the  state  of  Michigan,  6,348  barrels  of  salt, 
each  containing  five  bushels.  Your  orator 
claims  and  avers  the  fact  to  be  that  in  oonse- 
quence  of  the  facts  hereinbefore  stated,  the 
property  of  your  orator  used  for  the  purpose  of 
boring  for  and  manufacturing  salt  in  this  state 
IS  exempt  from  taxation ;  and  that  the  right  to 
such  exemption  from  taxation  became  and  waa 
a  vested  right  which  it  is  not  competent  for 
the  legislature  to  take  away  without  your  ora- 
tor's consent. 

"Your  orator  further  shows  that  your  orator 
is  still  engaged  in  the  manufacture  of  salt,  and 
has  purchased  and  is  using  all  its  property  for 
that  purpose;  said  manufacture  continuing  at 
the  place  where  it  was  first  commenced  by  your 
orator." 

The  bill  then  gives  a  description  of  the  land 
owned  by  the  complainants  in  East  Saginaw, 
declaring  that  it  had  been  in  use  by  it  for  the 
purpose  aforesaid  and  states  the  assessment 
thereof  for  taxes  by  the  city  authorities  and 
the  threatened  collection  of  the  same,  and 
prays  for  an  injunction  and  decree  as  before 
stated. 

To  this  bill  a  demurrer  was  filed.  The  covrt 
below  overruled  the  demurrer  and  sustained 
the  prayer  of  the  bill ;  but  the  supreme  court 
of  Michigan  reversed  this  decree  and  dismissed 
the  bill.  This  decree  of  the  supreme  court 
was  based  upon  an  act  of  the  legislature  of 
Michigan,  passed  on  the  15th  of  March,  1861, 
by  which  tne  act  of  1859  was  amended  as  fol- 
lows: The  1st  section  by  adding  a  proviso  lim- 
iting its  benefits  to  those  who  should  be  ae^ 
tually  engaged  in  the  manufacture  of  salt  prior 
to  the  1st  of  August,  1861 ;  the  2d  section,  by 
limiting  the  exemption  from  taxation  to  five 
years  from  the  organization  of  the  company  or 
corporation;  and  the  3d  section  (whitii 
'granted  a  bountv  of  ten  cents  per  bush-  [*376 
el)  by  limiting  the  bounty  moneys  that  should 
be  paid  to  any  one  individual  oompany  or  cor- 
poration to  the  sum  of  $5,000. 

The  plaintiff  in  error  claims  that  tiiis  amend- 
atory act,  as  applied  to  the  plaintiff ,  was  un- 
constitutional and  void  by  reason  of  its  impair- 
ing the  validity  of  a  contract.  It  contends  that 
the  act  of  1859  held  out  an  inducement  or  offer 
to  private  parties  to  embark  in  the  business  of 
manufacturing  salt  in  Michigan,  and  that  when 
such  parties  did  subsequently  engage  in  that 
business  and  actually  produce  and  manufac- 
ture more  than  five  thousand  bushels  of  salt 
within  the  state,  the  act  became  a  contract  be- 
tween the  state  and  such  parties  which  the 
legislature  could  not  constitutionally  revoke  or 
repeal. 

This  is  the  principal  ouestion  in  the  cause. 

It  is  unnecessary  at  tnis  time  to  discuss  the 
question  of  power  on  the  part  of  a  state  legis- 
lature to  make  a  contract  exempting  cer^in 
property  from  taxation.  Such  a  power  has 
been  frequently  asserted  and  sustained  by  the 
decisions  of  this  court.  N,  Jersey  y.  Wilson,  7 
Cranch,  164;  Gordon  v.  Appeal  Tax  Ci.  3  How. 
133;  Piqua  Bk.  v.  Knoop,  16  How.  369;  Ohio 
L.  I.  d  T.  Co.  V.  Deholt,  16  How.  416;  Dodge  v. 
WooUey,  18  How.  331,  15  L.  ed.  401 ;  Jefferson 
Bapk  V.  SkeJUj,  1  Wack,  436.  17  L.  ed.  173; 
McGee  ▼.  Maihis,  4  Wall.  143,  18  L.  ed.  314; 
Home  of  the  Friendless  t.  Rouse,  8  Wall.  430, 
19  L.  ed.  495 ;  Wilmington  R.  y.  Reid,  ante,  568, 
decided  at  this  term. 
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The  question  Ui  this  case  is  whether  any  con- 
tract was  made  at  al],  and.  if  tliere  was, 
whether  it  was  a  contract  determinable  at  will, 
or  of  perpetual  obligation. 

Had  the  plaintitf  in  error  been  incorporated 
by  a  special  charter,  and  ha4  that  charter  con- 
tained the  provision  that  all  its  lands  and  prop- 
erty used  in  the  manufacture  of  salt 
377"*]  ^should  forever,  or  during  the  continu- 
ance of  itH  charter,  be  exempt  from  taxation, 
and  had  that  charter  been  accepted  and  acted  on, 
it  would  have  constituted  a  contract.  But  the 
ease  before  us  is  not  of  that  kind.  It  declares,  in 
purport  and  etTect,  that  all  corporations  and  in- 
dividuals who  shall  manufacture  salt  in  Michi- 
gan from  water  obtained  by  boring  in  that 
state.  »hall  be  exempt  from  taxation  as  to  all 
property  used  for  that  purpose  and,  after  they 
shall  have  manufacturea  5.000  buHliels  of  salt, 
they  shall  receive  a  bounty  of  ten  cents  per 
bushel.  That  is  the  whole*  of  it.  As  the  su- 
preme court  of  Michigan  says,  it  is  a  bounty 
law  and  nothing  more;  a  law  dictated  by  public 
policy  and  the  general  good,  like  a  law  offering 
a  bounty  of  fifty  cents  for  the  killing  of  every 
wolf  or  other  destructive  animal.  8uch  a  law 
is  not  a  contract  except  to  bestow  the  promised 
bounty  upon  those  wlio  earn  it  so  long  as  the 
law  remains  unrepealed.  There  is  no  pledge 
that  it  shall  not  be  repealed  at  any  time.  As 
long  as  it  remams  a  law  every  inhabitant  of  the 
8tate,  every  corporation  having  the  requisite 
power,  is  at  liberty  to  avail  himself,  or  itself, 
of  its  advantages,  at  will,  by  complying  with 
its  terms  and  doing  the  things  which  it  prom- 
ises to  reward,  but  is  alHo  at  liberty  at  any 
time  to  abandon  such  a  course.  There  is  no 
obligation  on  any  person  to  comply  with  the 
conditions  of  the  law.  It  is  a  matter  purely 
voluntary;  and,  as  it  is  purely  voluntary  on 
the  one  part,  so  it  is  purely  voluntary  on  the 
other  part;  that  is,  on  the  part  of  the  legisla- 
ture, to  continue,  or  not  to  continue  the  law. 
The  law  in  question  says  to  all:  You  shall 
have  a  bounty  of  ten  cents  per  bushel  for  all 
salt  manufactured,  and  the  property  used  shall 
be  free  from  taxes.  But  it  does  not  say  how 
long  this  shall  continue:  nor  do  the  parties 
who  enter  upon  the  business  promise  how  long 
thev  will  continue  the  manufacture.  It  is  an 
arrangement  determinable  at  the  will  of  either 
of  the  parties,  as  much  so  as  the  hiring  of  a 
laboring  man  by  the  day. 

If  it  be  objected  that  such  a  view  of  the  case 
exposes  parties  to  hardship  and  injustice,  the 
nn^wer  is  ready  at  hand,  and  is  this:  It  will 
378*]  not  be  presumed  that  the  legislature  of  *a 
80\'ereign  state  will  do  acts  that  inflict  hard- 
ship and  injustice. 

The  caae  differs  entirely  from  those  laws  and 
charters  which  have  been  adjudged  to  be  irrev- 
ocable contracts. 

Charters  granted  to  private  corporations  are 
held  to  be  contracts.  Powers  and  privileges 
are  conferred  by  the  state,  and  corresponding 
duties  and  obligations  are  assumed  by  the  cor- 
poration. And  if  no  right  to  alter  or  repeal  is 
reserved,  stipulations  as  to  taxation,  or  as  to 
any  other  matter  within  the  power  of  the  legis- 
lature, are  binding  on  both  parties;  and  so 
corporations  formed  under  general  laws,  in 
place  of  special  charters,  like  the  Ohio  banks 
under  the  general  banking  law  of  that  state, 
are  entitled  to  the  benefit  of  specific  provisions 
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and  excmutions  contained  in  those  laws,  which 
are  regarded  in  the  same  light  as  if  inserted  in 
special  charters.  "The  act  is  as  special  to 
each  l)ank."  says  Justice  McLean,  delivering  the 
opinion  of  this  court,  '*as  if  no  other  inntitu- 
tion  were  incorporated  under  it."  Bk,  v. 
Knoop,  16  How.  380.  In  such  cases  the  scope 
of  the  act  takes  in  the  whole  period  for  which 
the  corporation  is  formed.  The  language  means 
that  during  the  existence  of  any  corporation 
formed  under  the  act,  the  stipulation  or  ex- 
emption specified  in  it  is  to  operate. 

The  act  under  consideration  cannot  be  in- 
terpreted on  this  principle.  It  applies  to  indi- 
viduals as  well  as  corporations,  and  to  all  cor- 
porations having  power  to  manufacture  salt. 
Now.  in  the  case  of  individuals,  must  it  be  con- 
strued to  mean  that  as  long  as  the  individual 
lives  and  manufactures  salt  the  state  will  pay 
him  the  bounty  of  ten  cents  on  the  bushel,  and 
exempt  his  property  from  taxation?  Can  the 
law  never  be  repealed  as  to  those  who  have 
once  commenced  the  manufacture?  Such  a 
construction  could  never  have  been  intended. 
In  its  nature  it  is  a  general  law,  regulative  of 
the  internal  economy  of  the  state,  and  as  much 
subject  to  repeal  and  alteration  as  a  law  for- 
bidding the  killing  of  game  in  certain  seasons 
of  the  year.  Its  continuance  is  a  matter  of 
public  policy  only;  and  those  who  rely  on  it 
must  'base  their  reliance  on  the  free  and  [*379 
voluntary  good  faith  of  the  legislature.  For 
the  benefit  of  sheep  growers  in  some  states,  dogs 
are  subjected  to  a  severe  tax.  Could  not  the 
legislature  repeal  such  a  law?  If  Congress  ea- 
tablinhes  a  tariff  for  the  protection  of  certain 
manufactures,  does  that  amount  to  a  contract 
not  to  change  it? 

In  short,  the  law  does  not,  in  our  judgment, 
belong  to  that  class  of  laws  which  can  be  de- 
nominated contracts,  except  so  far  as  they  have 
been  actually  executed  and  complied  with. 
There  is  no  stipulation,  express  or  implied, 
that  it  shall  not  be  repealed.  General  encour- 
agements, held  out  to  all  persons  indiscrimi- 
nately, to  engage  in  a  particular  trade  or  man- 
ufacture, whether  such  encouragement  be  in 
the  shape  of  bounties  or  drawbacks,  or  other 
advantage,  are  always  under  the  legislative 
control,  and  may  be  discontinued  at  any  time. 

The  judgment  must  be  a/firmed* 


•HIBKRNTA  ARMSTRONG,  Appt.,  [•154 

V, 

UNITED  STATES. 

(See  8.  C.  13  Wall.  154-156.) 

Effect  of  President's  proclamation  of  pardon — 
restoration  of  property — public  act. 

1.  The  proclamation  of  the  President  of  Hecem- 
ber  25.  1868.  jrranting  to  all  and  every  person  who 
directly  or  indirectly  participated  In  tne  late  in- 
snrrectlOD  or  UebelUon  a  full  pardon  and  amnei«ty 
with  restoration  of  all  rlvbts,  privileges,  and  im- 
munities under  the  Constitution  and  the  laws,  blots 
out  the  olTense. 

2.  Tiie  person  so  pardoned  is  entitled  to  the  res- 
toration of  tlie  proceeds  of  captured  and  aban- 
dooed  property,  if  suit  be  brought  within  two 
years  after  the  suppression  of  the  Rebellion. 

3.  This  was  a  public  act,  of  which  all  courts  of 
the  Ignited  States  arc  bound  to  take  notice,  and  to 
which  all  courts  are  bound  to  give  effect. 
f    ■  ■ 

NoTK. — The  elf  set  of  pardons — see  notes,  18  L. 
ed.  U.   8.  882;  15  L.  IL  A.  395. 
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[No.  492.] 
Suhmitted  Jan,  SI,  1S72,  Decided  Mar.  25,  W2. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  suflficiently  stated  by  the  court. 
Mr,  B.  M.  Oorwine  for  the  appellant. 
Mr,    B.   H.    BrUtoWy    Solicitor   Oen.,   for 
United  SUtes. 

Mr.  Chief  Justice  CHasa  delivered  the  opin- 
ion of  the  court: 

This  is  a  claim  for  the  proceeds  of  certain 
cotton,  under  the  abandoned  and  captured 
property  act.  The  court  of  claims  find  that 
tha  cotton  was  raised  by  the  claimant,  that 
in  the  latter  part  of  1863,  or  early  in  1864, 
there  were  on  her  cotton  plantation  one  hun- 
dred and  twenty  bales  of  cotton,  which  were 
taken  possession  of  by  the  United  States  mili- 
tary forces  and  removed  to  Little  Rock;  that 
prior  to  July,  1864,  one  hundred  and  two  bales 
of  this  cotton  were  in  the  hands  of  the  treasury 
agents,  and  were  taken  and  used  by  the  mili- 
tary forces  in  the  works  of  defense  around  the 
city  of  Little  Rock;  that  60  bales,  when  taken 
out  of  the  defenses,  were  identified  as  belonging 
to  the  claimant;  and  with  other  cotton  identi- 
fied as  belonging  to  other  parties,  and  170  sacks 
of  loose  cotton,  which  came  out  of  the  fortifica- 
tion and  not  identified,  were  shipped  to  the 
treasury  agent,  at  Cincinnati^  sold,  and  the  pro- 
ceeds paid  into  the  Treasury.  The  claimant  was 
provea  to  have  given  no  active  aid  to  the  Re- 
bellion, except  that  on  the  approach  of  the 
Union  Army  she  fled  souths  with  thirty  or  forty 
of  her  slaves,  to  avoid  emancipation.  This  was 
165*]  in  September,  *1863.  Judgment  was  ren- 
dered against  her  on  the  4th  of  April,  1870,  and 
an  appeal  taken  to  this  court. 

The  "abandoned  and  captured  property  act" 
provides  for  the  restoration  of  the  proceeds 
of  property  on  proof  that  the  claimant  has 
never  given  any  aid  or  comfort  to  the  present 
Rebellion.  The  court  of  claims  seem  to  have 
thought  that  going  south  with  her  slaves  .was 
evidence  that  she  did  give  aid  or  comfort  to 
the  Rebellion.  On  this  point  it  is  not  now  neces- 
sary that  we  express  an  opinion ;  for  the  Presi- 
dent of  the  United  States,  on  the  25th  of  De- 
cember, 1868,  issued  a  proclamation,  reciting 
that  a  "universal  amnesty  and  pardon  for  par- 
ticipation in  said  Rebellion,  extended  to  all 
who  have  borne  any  part  therein,  will  tend  to 
secure  permanent  peace^  order,  and  prosperity 
throughout  the  land,  and  to  renew  and  fully 
restore  confidence  and  fraternal  feeling  among 
the  whole  people,  and  their  respect  for,  and  at- 
tachment to,  the  national  government,  de- 
signed by  ita  patriotic  founders  for  the  general 
good;"  and  granting,  "unconditionally,  and 
without  reservation,  to  all  and  every  person 
who  directly  or  indirectly  participated  m  the 
late  insurrection  or  Rebellion,  a  full  pardon  and 
amnesty  for  the  offense  of  treason  against  the 
United  States,  or  of  adhering  to  their  ei^emies 
during  the  late  Civil  War^  with  restoration  of 
all  rights,  privileges,  and  immunities  under  the 
Constitution,  and  the  laws  which  have  been 
made  in  pursuance  tnereof."    15  Stat,  at  L.  711. 

We  have  recently  held,  in  the  case  of  The 
United  Statee  ▼.  Klein,  ante,  517,  that  pardon 
granted  upon  conditions,  blots  out  the  offense, 
if  proof  is  made  of  compliance  with  the  con- 
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ditions;  *and  that  the  person  so  par-  [*156 
doned  is  entitled  to  the  restoration  of  the  pro- 
ceeds of  captured  and  abandoned  property,  if 
suit  be  broiiglit  within  "two  years  after  the  sup- 
pression of  the  Rebellion."  Tlie  proclamntion 
of  the  25th  of  Dc^ccmber  granted  p:\rdon  uncon- 
'iifionnlly  and  without  reservation.  This  was  a 
public  act  of  which  all  courts  of  the  United 
States  are  bound  to  take  notice,  and  to  which  all 
courts  are  bound  to  give  effect.  The  claim  of 
the  petitioner  was  preferred  within  two  years. 
The  court  of  claims,  therefore,  erred  in  not  giv- 
ing the  petitioner  the  benefit  of  the  proclama^ 
tion. 

Its  judgment  must  he  reversed^  with  direO" 
tions  to  proceed  in  conformity  with  this  opinion. 


•GEORGE  P.  STEINBACH,  Pl/f.  in  Err.,  [•188 

V. 

THE  RELIEF  FIRE  INSURANCE  COMPANY 

OF  NEW  YORK. 

(See  8.  C.  13  Wall.  183-186.) 
Fire-works,  when  not  covered  by  policy. 

Under  a  clause  In  a  policy  providing  that  fire- 
works should  not  be  covered  by  the  insurance, 
fire-works  are  not  Included  under*  the  nanje  of  (Ire- 
d^ackers.  which  were  permitted  to  be  kept,  nor  In 
the  description  of  "other  articles  In  the  line  of 
business**  of  the  Insured,  used  In  the  policy. 

[No.  126.] 
Argued  Mar,  5,  lS7i.     Decided  Mar.  25,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

This  was  an  action  brought  by  the  plaintiff 
in  error,  upon  a  policy  of  insurance  against 
loss  by  fire  made  by  the  defendant  in  error,  a 
corporation  created  by  the  laws  of  New  York. 

The  suit  was  brought  in  the  superior  court 
of  Baltimore,  Maryland,  and  process  served  on 
the  defendant's  general  agent  in  Baltimore. 

The  defendant  appeared  and  removed  the 
case,  according  to  the  act  of  Congress,  into  the 
circuit  court  of  the  United  States  for  the  Mary- 
land district. 

The  policy  insured  the  plaintiff  to  the  amount 
of  $5,000,  in  these  woras:  *'0n  his  stock  of 
fancy  goods,  toys,  and  other  articles  in  hib  line 
of  busmess,  contained  in  the  three-stoi:y  brick 
building  situated  on  the  southeast  corner  of 
Baltimore  street  %nd  Tripoletts  alley,  and  now 
in  his  occupancy  as  a  German  jobber  and  im- 
porter, privilege  to  keep  fire-crackers  on  sale." 

The  above  language  is  in  writing. 

In  the  printed  part  the  policy  states:  '*If  the 
property  shall  be  used  for  storing  or  keeping 
thereon  articles,  goods,  or  merchandise  denomi- 
nated hazardous,  extra  hazardous,  or  specially 
hazardous,  in  the  second  of  the  claa<)es  of  hazard 
annexed  to  the  policy,  except  as  herein  spe- 
cially provided;  or  hereinafter  agreed  to  in  writ- 
ing upon  this  policy,  thenceforth,  so  long  as  so 
used,  the  policy  shall  be  of  no  effect." 

Among  the  articles  denominated  as  specially 
hazardous  in  said  annexed  classes,  arc  fire- 
works. 

At  the  trial  of  the  cause  the  plaintiff  proved 

loss  by  fire  on  the  stuck  of  goods  in  his  said 



NOTK. — Oral  critJtttrf  (im  applicable  to  written 
contract/! — see  note  to  Brsdipy  v.  Wash.  etc.  Steam 
Packet  Co.  lU  L  ed.  U.  a  72. 
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■tore,  and  that  the  proportion  of  loss  falling  on 
the  defendant  was  94,078.44.  It  also  appeared 
in  evidence  that  at  the  time  of  the  fire  the 
plaintiff  had  fire- works  in  store  for  sale,  and 
that  the  fire  originated  in  them. 

The  plaintiff  then  offered  to  prove  that  fire- 
works were  an  article  in  his  line  of  business  as 
a  German  jobber  and  importer,  for  the  purpose 
of  showing  that  they  were  covered  by  the  writ- 
ten words  of  the  policy.  The  court  refused  to 
admit  the  evidence,  and  exception  was  taken; 
and  the  verdict  being  against  him  after  the 
above  ruling,  he  took  out  this  writ  of  error. 

Messrs.  A.  Stirling,  Jr.,  and  Alex.  Wolff, 
for  plaintiff  in  error;* 

Tlie  written  port  of  the  policy  controls  the 
printed  part. 

Ang.  Ins.  SS  14,  15;  1  Phil.  Ins.  16;  Fland- 
ers Ins.  70,  88;  Pindar  v.  Ins.  Co.  36  N.  Y. 
648;  Haytoard  v.  Ins.  Co.  19  Abb.  Pr.  116. 

For  the  purpose  of  showing  that  the  written 
part  of  the  policy  covered  fire-works,  it  was 
proper  to  prove  what  articles  were  in  the  plain- 
tifTs  line  of  business  as  a  German  jobber  and 
importer,  and  it  was  a  question  for  the  jury 
whether  fire-works  were  part  of  the  stock  of 
fancy  goods,  toys  and  other  articles  in  the  plain- 
tiff's line  of  business.  Fland.  Ins.  73,  76;  InM. 
Co.  V.  Updegraff,  43  Pa.  350. 

Although  fire-works  and  other  articles  kept 
on  hand  by  plaintiff  and  by  all  persons  in  his 
line  of  business  are  enumerated  in  the  printed 
pnrt  of  the  policy  as  hazardous,  extra  hazardous 
or  specially  hazardous,  and  are  required  in  or- 
tier  to  be  insured  to  be  specified  in  the  policy  in 
writing;  yet,  if  it  can  be  proved  that  fire-works 
were  kept  on  sale  by  the  plaintiff  and  consti- 
tuted an  article  in  his  line  of  business,  etc.,  then 
fire-works  are  within  the  language  of  the  writ- 
ten part  and  are  insured  without  reference  to 
the  printed  part,  and  are,  in  law,  specified  in 
the  policy  in  writing. 

The  insurer^  instead  of  enumerating  specially 
all  the  plaintifTs  stock  of  goods  which  he  in- 
tended to  cover  by  the  policy,  comprised  them 
in  a  general  description  in  writing,  by  specify- 
ing them  as  all  articles  in  the  plaintiff's  line  of 
business  as  a  German  jobber  and  importer, 
and  thereby  insured  all  articles  so  kept  by  the 
insured  and  necessary  for  the  proper  carrying 
on  of  his  business.  Fland.  Ins.  70-82;  Wall 
T.  Ins.  Co.  14  Barb.  383;  Harper  v.  Ins.  Co. 
17  N.  Y.  194 ;  Bigler  v.  Ins.  ifo.  20  Barb.  635 ; 
Btnediot  t.  Ins.  Co.  31  N.  Y.  389;  Harper  ▼. 
Ins.  Co,  22  N.  Y.  441;  Moadinger  t.  Ins.  Co. 
2  Hall  (N.  Y.)  490;  Delonguemare  v.  Ins. 
Co.  2  Hall  (N.  Y.)  589;  Ins,  Co.  v.  Stephen- 
9on,  37  Pa.  198;  Ins.  Co.  ▼.  McLaughlin,  0 
Am.  Law  Reg.  (N.  S.)  374;  Aroher  v.  Ins.  Co. 
43  Mo.  434;  Crosby  v.  Ins.  Co.  5  Gray,  504; 
Ins.  Co,  y,  Taylor,  5  Minn.  492;  Blake  v.  Ins. 
Co.  12  Gray,  265;  Ins.  Co.  v.  Ins.  Co.  5  Ohio 
St  450;  Collins  ▼.  Ins.  Co.  10  Gray,  155;  Ins. 
Co.  y.  Updegraff,  43  Pa.  350;  Ins.  Co.  v.  Scott, 
Fland.  Ins.  folio  184. 

Mr.  William  Shepard  Bryan,  for  defendant 
in  error: 

The  policy  provides,  in  distinct  terms,  that  it 
shall  be  made  void  by  keeping  certain  pro- 
hibited articles  on  the  preniises,  except  as  ''here- 
in specially  provided  for."  And  among  the  pro- 
hibited articles  classed  as  causing  the  greatest 
degree  of  hazard,  we  find  "fire-works"  and  with 
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reference  to  them  it  is  stated  that  they  add  fifty 
cents  per  $100  to  the  rate  of  insurance,  ond  ap- 
parently with  great  carefulness  it  is  repeitod. 
that  **to  be  covered,  tliey  must  be  specially 
written  in  the  policy." 

The  clear  result  of  the  terms  of  the  polic> 
prohibits  fire-works.  This  construction  gives 
effect  to  every  part,  prevents  any  conflict  be- 
tween different  clauses,  and  attributes  to  them 
all  one  common,  harmonious  intent  and  pur- 
pose.    It  must,  therefore,  be  adopted. 

2  Pars.  Mar.  L.  49,  53 ;  Qoicoechea  r.  La.  Ins. 
Co.  6  Mart.  (X.  S.)  51;  Hunter  v.  Ins.  Co.  11 
f-a.  Ann.  139;  Ins.  Co.  v.  Edmonds  17  Gratt. 
138;  Robertson  v.  French,  4  East,  130;  Wash- 
bum  V.  Ooutd,  3  Story,  162. 

The  evidence  propclsed  to  be  offered  was  of 
ths  most  inconclusive  character.  It  was  not 
alleged  that  there  was  any  general,  well  known 
custom  to  keep  fire-works  on  premises  of  the  de- 
scription occupied  by  the  insured;  nor  that  fire- 
works were  necessary  to  enable  him  to  carry  on 
his  business;  nor  that  in  point  of  fact  they  were 
on  the  premises  at  the  time  the  insurance  wa^ 
effected.  But  it  was  simply  proposed  to  show 
that  they  "constituted  an  article  in  the  line  of 
business  of  a  German  jobber  and  importer.** 
By  what  usage?  When  and  where  did  the 
uf^age  prevail?  Did  it  relate  to  the  city  of  Balti- 
more? Was  it  in  existence  at  the  time  of  the 
insurance?  Was  it  general,  notorious,  well  es- 
tablished, certain,  and  uniform,  or  was  it  known 
to  the  insurers?  The  evidence  did  not  propose 
to  embrace  any  of  these  points.  But  it  was  an 
attempt  simply  and  flatly  to  contradict  the 
written  contract.  This  was  clearly  incompe- 
tent. 

Ins.  Co.  y.  WHght,  1  Wall.  470,  17  L.  ed.  508 ; 
Foley  V.  Mason,  6  Md.  49;  Macomber  y.  Ins.  Co. 
7  Gray  (Mass.)  257;  Whitmarsh  v.  Ins.  Co.  2 
Allen  (Mass.)  582;  Ins.  Co.  v.  Cfibb,  7  Law  Rep. 
X.  S.  575. 

Mr.  Chief  Justice  OIuum  delivered  the  opin- 
ion of  the  court: 

The  only  question  in  the  case  arises  upon  the 
construction  of  the  policy  sued  upon. 

The  insurance  was  upon  the  plaintiff's  stock 
of  fancy  goods  and  other  articles  In  his  busi- 
ness, as  a  German  jobber  and  importer,  with 
the  privilege  to  keep  fire-crackers  on  sale.  The 
loss  arose  from  a  fire  which  originated  in  the 
fire- works  for  sale  in  the  store;  and  upon  the 
trial,  the  plaintiff  offered  to  prove  that  fire- 
works constituted  an  article  in  the  line  of  busi- 
ness of  a  German  jobber  and  importer.  This 
evidenoe  was  rejected  by  the  court  below,  and 
judgment  given  for  the  defendant.  The  ques- 
tion is,  whether  the  court  erred. 

The  policy  of  insurance  contained  a  clause 
providing  that  fire-works,  among  other  things, 
should  be  specially  writton  in  the  policy. 

Otherwise  they  were  not  to  be  covered  by  the 
insurance.  It  is  not  pretended  that  fire-works 
are  included  under  the  name  of  fire-crackers. 
But  {he  plaintiff  contends  that  they  are  in- 
cluded in  the  description  of  "other  articles  in 
his  line  of  business.^*  The  answer  to  this  in, 
that  the  policnr  itself  requires  that  fire-works 
shall  be  specially  writton  in  it.  lliej  are  amonff 
tiie  goods  descnbed  as  specially  hazardous,  and 
add  fifty  cents  on  the  $100  to  the  ordinary  rate 
of  insurance. 
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It  is  impoBsible  to  think  thev  are  described 
by  the  general  terms  used  in  the  policy.  The 
insurance  was  at  the  ordinary  rates.  There  can 
be  no  doubt  tliat  the  evidence  was  properly  re- 
jected; and  the  judgment  of  the  Circuit  Court 
must,  therefore,  be  affirmed. 


THE  UNION  MUTUAL  LIFE  INSURANCE 
CO.  OF  MAINE,  Plff.  in  Err., 

V. 

HENRY  WILKINSON. 
(See  S.  C.  13  Wall.  222-236.) 

Personal  injury  in  life  insurance  policy ,  what 
is — iti8ura»ce  companies  liable  for  acts  of 
their  agents — representations  inserted  in  ap- 
plication by  agent,  icithout  knowledge  of  ap- 
plicant— parol  testimony  to  explain* 

*1.  The  assured  in  a  life  policy,  in  repiy  to  the 
question  tiad  she  ever  had  a  serious  personal  In- 
Jury,  answered  "No."  She  had,  ten  yesr«  l>efore, 
fallen  from  a  tree.  The  criteria  of  a  serious  per- 
sonal Inlury  considered. 

2.  This  IS  not  t(»  be  determined  exclusively  liy 
<tbe  impreffglnn  of  the  matter  at  the  time,  Imt  its 
more  or  less  prominent  Influence  on  the  health, 
atr«U{?th,  and  lon^^evlty  of  the  party  is  to  he  talcen 
Intn  nccount.  and  the  Jury  are  to  decide  from  these 
and  the  nature  of  the  injury,  whether  it  was  so 
serious  as  to  malce  its  nondisclosure  avoid  the 
policy. 

:i.  Insurance  companies  who  do  business  bv  agen- 
cies at  a  distance  from  their  principal  place  of 
buHiness,  are  responsible  for  the  acts  of  the  agents 
whhlu  the  general  scope  of  the  business  Intrusted 
to  their  care,  and  no  llmttatlona  of  their  author- 
ity will  be  binding  on  parties  with  whom  they  deal, 
which  are  not  brouirht  to  their  Icnowledge. 

4.  Hence,  when  these  agents  in  soliciting  Insur- 
an<*e  undertake  to  prepare  the  application  of  the 
insured,  or  makt^  any  representation  to  the  insured 
as  to  the  dmracter  or  effect  of  the  statements  of 
the  application,  they  will  be  regarded,  in  doinc  so. 
as  the  agents  of  the  Insurance  company,  and  not 
of   the  Insured. 

r*.  This  principle  Is  rendered  necessary  by  the 
manner  in  which  these  agents  are  sent  over  the 

^Headnotes  by  Mr.  Jnstice  MtLLEa. 


country  by  such  companiea,  aiia  stimulated  by  them 
to  exertions  in  eCTecting  Insarance,  which  often 
lead  to  a  disregard  of  the  true  principles  of  ln< 
surance  as  well  as  fair  dealing. 

6.  In  such  cases  the  insurers  cannot  protect 
themselves  under  instructions  to  their  agents  that 
thev  are  only  agents  for  the  purpose  or  receiving 
and  transmitting  the  application  and  the  premium. 

7.  Therefore,  where  the  agent  had  Inserted  In 
the  application  for  life  insurance  a  representation 
of  the  age  of  the  mother  of  the  assnred  at  the  time 
of  her  death,  which  was  untrue,  but  which  the 
agent  himself  obtained  from  a  third  person,  and 
inserted  without  the  assent  of  the  assured.  It  was 
the  act  of  the  company,  and  not  of  the  assured, 
and  did  not  invalidate  the  policy. 

8.  To  permit  verbal  testimony  to  show  how  this 
was  done  by  the  agent,  does  not  contradict  the 
written  contract,  though  the  application  was  signed 
by  the  party.  It  proceeds  on  the  ground  that  It 
was  not  his  statement,  and  that  the  insurance  com- 
pany, by  the  acts  of  their  agent  In  the  mstter.  are 
estopped  to  set  up  that  it  was  the  representation 
of  the  assured. 

[No.  689.] 

Submitted  Feb.  IS,  1872,  Decided  Mar,  25, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  case  is  stated  by  the  court. 

Messrs,  Qilmore  d  Anderson  and  C^eo.  Q« 
Wrislit,  for  plaintiff  in  error: 

The  question  to  be  discussed  is :  had  the  court 
and  jury,  under  any  pretense  wliatever,  any 
right  to  take  into  evidence  the  parol  statements 
made  by  the  applicant  or  others,  which  were 
contemporaneous  with  the  signing  of  the  appli- 
cation f 

Let  it  be  observed  that  by  the  terms  of  both 
instruments,  the  application  was  a  part  of  the 
policy. 

Both  instruments,  token  together,  constituted 
one  contract. 

The  plaintiff  sues  on  that  contract,  as  it 
stands. 

It  had  not  been  reformed  in  equity,  but  stood, 
on  the  day  of  trial,  just  as  the  respective  par- 
ties  had  signed  it. 

We  have,  then,  this  anomalous  position  in  a 


Note. — Kffcct  of  oficnVn  fiUinfi  in  untrue  anMtccr$ 
in  appiicativn  for  intiMrance,  without  knowledge 
of  rtMsurvtl. 

The  medical  examiner,  at  request  of  an  aaent  of 
the  company,  filled  up  the  application  for  life  in- 
surance. The  applicant  made  correct  answers,  but 
the  medical  examiner  incorrectly  and  untruly  stat- 
ed stimc  of  (hem  in  the  application.  In  the  al>- 
sence  of  evidence  to  show  true  authority  of  agent. 
a  rinding,  that  he  had  authority  to  depute  the  ex- 
aminer to  liil  the  application  and  that  the  defend- 
ant was  estopped  from  taking  advantage  of  mis- 
lakes  was  upheld.  Flynn  v.  Equitable  Life  Ina 
C«).  78  N.  Y.  508,  34  Am.  Itep.  561. 

The  above  case  was  prevlousiv  before  the  court, 
and  it  was  held  that  the  medical  examiner  of  a 
life  insurance  company  Is  not,  unless  expressly  au- 
thorised, the  agent  of  the  company  In  filling  up  au 
application  for  insurance,  and  the  company  is  not 
bound  by  his  acts  or  estopped  by  his  knowledge, 
riynn  v.  Kqiiltable  Life  Ins.  Co.  07  N.  Y.  500,  23 
Am.  Rep.  131. 

If  the  assured  answers  the  questions  truly,  in 
th»*  al>sence  of  fraud  or  collusion  he  Is  not  respon- 
sible for  any  errors  or  mistakes  of  the  agent  In 
writing  down  his  answers,  snd  the  company  Is 
estopped  from  deny  lug  the  truth  of  the  answers. 
Bliss  on  Life  Ins.  H  280-201;  Plumb  v.  Ins.  Ca 
18  X.  v.  .102:  U<»wley  v.  Ins.  Co.  36  N.  Y.  550;  8 
Keves.  557 ;  »oos  v.  Ins.  Co.  M  N.  Y.  236 :  liaker 
v.  'Ins.  I'o.  64  N.  Y.  648 :  Columbia  Ins.  Co.  v. 
r«MiiH?r.  50  ra.  331 ;  Merserau  v.  Ins.  Co.  60  X.  Y. 
274  ;  Miner  v.  I'hoenlx  Ins.  Co.  27  Wis.  093.  9  Am. 
Rep.  479 ;  Ins.  Co.  v.  Mahone,  21  Wall.  152,  22  L. 
ed.  503. 

The  company  cannot  avail  itself  of  any  mis- 
statement or  omission  In  the  application  consti- 
tuting a  warranty  on  the  part  of  the  assured,  when 
13  Wall.  U.  S.  Book  20. 


such  appllcstion  is  prepared  by  the  agent  with 
knowledge  of  the  facts,  or  he  is  Intrusted  by  the 
sssured  to  make  the  application;  and  this  Is  so 
even  though  the  by-laws  of  the  company  made 
known  to  the  assured  provide  that  the  person  tak- 
ing the  survey  and  preparing  the  application  shall 
be  the  agent  of  the  applicant.  Miner  v.  Phceniz 
Ins.  Co.  27  Wis.  603,  9  Am.  Rep.  470:  Clark  v. 
Union  Mut.  Ins.  Co.  40  N.  H.  3.33:  Masters  ▼. 
Madison  Co.  Mut.  Ins.  Co.  11  Barb.  624 ;  Protec- 
tion Ins.  Co.  V.  Harmer,  2  Ohio  St.  462;  Beal  v. 
Park  F.  Ins.  Co.  16  Wis.  241 :  Howard  P.  Ins.  Co. 
V.  Bruner,  23  Pa.  St.  60:  Hough  v.  City  F.  Ins. 
Co.  20  Conn.  10 :  Msy  v.  Buckeye  Mutual  Ins.  Co. 
26  Wis.  201,  and  cases  last  cited. 

An  applicant  for  life  insurance,  having  correct- 
ly stated  the  date  of  his  birth  to  the  agent,  is  not 
prejudiced  by  the  agent's  mistake  in  writing  the 
same  in  the  application.  McCall  ▼.  Phoenix  Mut. 
Ins.  Co.  0  W.  Va.  237.  27  Am.  Rep.  558 ;  Simmons 
V.  Ins.  Co.  8  W.  Va.  474.    ' 

Agent  of  a  life  Insurance  company  with  power 
to  receive  and  forward  applications  and  counter- 
sign and  deliver  policies  or  collect  premiums  fraud- 
ulently put  down  answers  to  material  questions  in 
the  application  which  were  untrue,  and  not  the 
answers  given  by  applicant,  who  signed  appli- 
cation without  reading  it.  Held,  that  the  Insurers 
were  not  bound  by  the  policy.  Ryan  v.  World  Mut. 
Life  Ins.  Co.  41  Cobn.  168.  10  Am.  Rep.  400. 

i^omuany  is  responsible  for  erroneous  answer  of 
medical  examiner  where  applicant  stated  truth  to 
him  snd  certified  to  truth  of  snswers.  and  medical 
examiner  afterwards,  without  applicant's  knowl- 
edge, tilled  in  the  false  answer.  Grattan  v.  Metro- 
Solitan  Life  Ins.  Co.  80  N.  Y.  281,  86  Am.  Rep. 
17. 
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court  of  law:  the  plaintiflf  sues  on  a  written  con 
tract,  signed  by  himself,  as  one  of  the  parties, 
he  asks  a  recovery  according  to  the  terms  of 
that  contract;  and  yet,  in  the  same  breath,  ii> 
permitted  by  the  court  to  contradict  and  varv 
the  terms  of  this  written  contract,  by  provinp 
what  was  stated  by  himself  and  others,  at  and 
before  the  signing  of  the  same. 

Even  a  defendant  would  not  be  permitted  to 
contradict  or  vary  by  parol  the  terms  of  a  writ- 
ten instrument;  much  less  a  plaintiff  who  seeks 
a  recovery  under  that  very  instrument. 

There  should  be  no  exception  to  the  rule ;  nor 
is  there  any  such,  imlees  it  be  in  insurance  con- 
tracts. 

No  reason  exists  in  the  nature  of  things  why 
any  distinction  should  be  made  in  this  class  of 
contracts;  nor  has  any  court  attempted  to  as- 
sign any  such  distinction. 

The  new  departure  is  believed  to  have  had  its 
origin  in  the  case  of  Plumb  v.  Ins,.  Co,  18  N. 
Y.  392. 

Whether  the  application  was,  by  its  terms, 
made  a  part  of  tne  policy  in  that  case,  we  are 
not  informed. 

This  case  seems  to  have  had  in  it  an  element 
of  fraud  or  mistake.  On  this  account  the  appli- 
cation (if  it  was  a  part  of  the  contract,  which 
we  do  not  know)  might  have  been  reformed  in 
equity;  or,  possibly,  the  practice  of  some  courts 
might  have  allowed  equivalent  treatment  at 
law.  But  neither  fraud  nor  mistake  was 
charged.  The  decision  is  placed  purely  upon 
the  ground  of  estoppel. 

Doubtless,  a  correct  result  was  arrived  at  in 
the  determination  of  the  case,  but  it  was  ar- 
rived at  in  the  wrong  forum  and  for  the  wrong 
reaaons. 

Critically  considered,  the  case  does  not  de- 
serve to  become  a  precedent  for  anything. 

As  a  case  of  general  agency,  certainly  it  is  no 
precedent  in  a  cause  where  it  was  the  duty  of 
the  agent  to  take  applications  and  forward  them 
to  the  company,  which  issued  or  refused  to  is- 
^ue  its  policy  on  inspection  of  the  application 
alone. 

In  such  case  it  is  the  true  rule  to  hold  that 
such  an  agent,  in  the  matter  of  filling  up  a 
statement,  becomes  the  agent  of  the  applicant. 

Xo  rule  is  better  settled  than  that  those  deal- 
ing with  an  agent  arc  bound  to  know  the  nature 
and  extent  of  his  authority. 

Tlie  case  of  Rowley  v.  Ins,  Co.  36  N.  Y.  560, 
was  also  relied  on  in  the  court  below. 

The  opinion  in  that  case  recites  the  above 
case  in  18  N.  Y.  392,  and  admits  "that  that 
case  has  changed  the  rule  which  has  hitherto 
prevailed  in  New  York,  relating  to  warranties 
in  policies  of  insurance." 

The  new  case  goes  beyond  the  precedent  on 
which  it  relies,  and  establishes  still  another  doc- 
trine, new  to  the  courts,  in  conflict  with  all 
prior  holdings. 

The  court  says :  "The  written  appointment  of 
the  agent,  Dean,  shows  that  he  was  the  agent 
of  the  defendant,  to  take  applications  for  insur- 
ance in  the  company,  and  receive  the  cash  per- 
centage to  be  paid  thereon." 

Smith  v.  Ins.  Co.  25  Barb.  497,  was  an  ac- 
tion on  a  policy  of  insurance.  The  original  ap- 
plicfltion  was  brought  by  the  plaintiff  to  one  V. 
C..  the  company's  agent,  in  an  incomplete  state, 
with  the  understanding  that  the  agent  was  **to 
fill  in  the  rest  of  it  when  he  got  where  he  could 
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write."  Pursuant  thereto,  the  agent  afterwards 
inserted  what  he  thought  proper  to  make,th* 
application  complete, including  a  statement  thai 
•there  was  no  encumbrance  except  the  Petrie 
mortgage"  which  was  not  true  in  fact.  The  ap- 
plication was  made  a  part  of  the  policy.  It  was 
held  that  the  plaintiff  constituted  V.  0.  hU 
igent  to  complete  the  application,  and  was  re- 
sponsible for  what  he  in  good  faith  inserted,  and 
that  the  policy  was  avoided  by  such  false  state- 
ment. 

The  case  of  Broion  ▼.  Ins.  Co,  18  N.  Y.  385,. 
immediately  precedes  the  case  of  Plumb  v.  Ins^ 
Co.,  above  quoted.  They  present  a  most  re- 
markable instance  of  judicial  somersault. 

If  the  position  taken  in  the  circuit  court  is  to 
be  affirmed  as  a  correct  exposition  of  the  rule 
of  law  which  it  follows,  it  will  be  a  precedent 
just  as  applicable  to  litigated  cases  on  promis- 
sory notes  and  other  written  contracts.  In  all 
these  cases  the  statements  and  the  parol  agree- 
ments of  the  parties  will  be  admissible  to  estoi> 
each  other,  and  benoe  to  contradict  and  vary  the 
written  contract. 

It  is  believed,  however,  that  these  two  deci- 
sions in  New  York  have  not  met  with  much  fa* 
vor.  So  far  as  is  known,  the  supreme  court  of 
Iowa  is  the  only  court  which  has  cited  and  af- 
firmed them.  This  is  very  distinctly  done  by 
that  court  in  the  case  of  Miller  v.  The  Muiuaf 
Benefit  Ins,  Co, 

Authorities  on  the  other  hand  are  numerous, 
and  are,  we  submit,  sound  in  principle. 

We  refer  especially  to  Vose  v.  Ins,  Co,  ft 
Cush.  42;  Smith  v.  Ins,  Co,  24  Pa.  320;  Mitchell 
v.  Ins.  Co.  61  Pa.  402;  Lowell  v.  Ins,  Co.  8  Cush. 
127;  Forbes  v.  Ins,  Co,  9  Chish.  470;  Lee  v.  Ins^ 
Co,  3  Gray,  583;  Jennings  v,  Ins.  Co.  2  Den* 
75;  Vandervoort  v.  Ins.  Co,  2  Cai.  155;  Cheriot 
V.  Barker,  2  Johns.  346;  Higginson  v.  Dall,  U 
Mass.  96;  Weston  v.  Ernes,  1  Taunt.  115;  Ather- 
ton  V,  Brown,  14  Mass.  152;  Parks  v.  Assurance 
Co.  5  Pick.  34 ;  Flinn  v.  Tobin,  1  Moody  ft  M» 
367. 

The  ninth  question  in  the  application  is  as 
follows:  "Has  the  party  ever  nad  any  serious 
illness,  local  disease,  or  personal  injury?  If 
so,  what  nature  and  at  what  aget"  This  is  an- 
swered "No." 

It  will  be  seen  by  the  record,  that  there  was 
evidence  tending  to  show  that  in  1862.  Malinda  * 
fell  from  the  top  of  a  pecan  tree  a  distance  of 
about  forty  feet;  that  she  was  taken  up  insen- 
sible and  was  confined  to  her  bed  for  some 
time  thereafter. 

It  will  also  be  seen  that  against  the  objections 
of  defendant,  the  court  propounded  question 
No.  3,  for  the  special  verdict  of  the  juiy,  viz.: 
**Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away,  without 
influencing  or  affecting  her  subsequent  health 
or  length  of  life  prior  to  the  time  when  the  ap- 
plication for  insurance  in  this  case  was  taken  1**^ 

In  instruction  Xo.  5,  the  court  says  to  the 
jury:  *'Now,  the  defendant  contends  that  the 
evidence  shows,  that  in  1802,  when  she  was 
about  14  years  of  age,  she  fell  from  a  high  tree» 
and  received  serious  personal  injuries.  The 
plaintiff  denies  that  the  injury  caused  by  the 
fall  was  serious,  or  that  it  permanently  affected 
her  health,  or  that  any  vestiges  of  it  or  its  ef- 
fects remained  at  the  time  the  application  was- 
taken." 

If  the  effects  of  this  fall  were  temporary,  and 
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had  entirely  passed  away  before  the  application 
was  taken,  and  if  it  did  not  affect  her  health  or 
shorten  her  life,  then  the  non-disclosure  of  the 
fall  is  no  defense  to  this  action.  On  the  other 
hand,  if  the  effects  of  the  fall  were  not  tempo* 
rary  and  remained  when  the  application  was 
taken,  or  if  the  fall  affected  the  general  health 
or  was  so  serious  that  it  might  affect  the  health 
or  shorten  the  life,  then  the  non-disclosure  of 
the  injury  caused  by  it  would  defeat  the  right 
of  recovery  on  the  poHcv,  although  the  failure 
to  state  the  facts  of  the  fall  was  not  intentional 
or  fraudulent. 

The  court  instructed  the  jury  that  they  were 
to  be  the  judges  as  to  the  seriousness  or  extent 
of  anv  unreported  personal  injury;  to  consider 
how  far  it  affected  the  health  or  life ;  that  they 
were  to  weigh  its  effect  as  increasing  or  not  in- 
creasing the  responsibility  of  the  insurance; 
that  temporary  injuries  were  to  be  disregarded, 
and  only  those  considered  which  were  perma- 
nent, or  which  might  affyn^  the  life  or  health 
of  the  assured  in  after  years.  In  effect,  it  said 
to  the  jury: 

It  is  true  that  the  application  is  part  of  the 
policy*,  made  so  by  the  express  terms  of  the  lat- 
ter; that  that  policy  recites  that  it  is  issued 
upon  the  faith  of  the  truthfulness  of  answers 
and  statements  in  the  application;  it  is  true 
that  the  policy  provides  that  if  these  statements 
shall  be  found  m  any  respect  untrue,  then  the 
policy  shall  be  null  and  void ;  that  careful  sug- 
gestion was  made  to  the  applicant  of  such  a 
condition  in  the  original  paper;  it  is  true,  gen- 
tlemen, that  all  these  matters  formed  a  part 
of  the  contract  between  the  parties,  but  never- 
theless, you  are  to  judge  how  far  these  qucH- 
tions  and  matters  inquired  of,  are  material. 

We  contemplate  here  an  association  wliich 
has  made  life  insurance  its  specialty  through  a 
quarter  of  a  century:  whose  appropriate  busi- 
ness it  has  been  carefully  and  accurately  to  sys- 
tematize the  principles  which  shall  enable  it  to 
estimate  longevity;  which,  from  a  comparison 
of  a  multitude  of  examples,  lias  learned  to  esti- 
mate in  figures,  the  probable  liereditary  trans- 
mission of  certain  diseases;  the  effect  of  differ- 
ent occupations  upon  the  life  and  health;  the 
probable  result  of  the  various  forms  of  accident- 
al injury,  as  creating  predisposition  to  disease; 
whose  experience  has  taught  it  how  to  place  an 
average  pecuniary  value  on  each  different  form 
of  injury,  on  its  extent,  its  duration  and  the 
time  when  it  happened.  This  association  pro- 
poses to  issue  life  policies,  and  says  to  each  ap- 
plicant: ''Give  us  accurate  answers  to  all  the 
questions  which  we  propound;  before  we  can 
accept  or  reject  your  application  or  fix  your  rate 
of  insurance,  vou  must  inform  us  fully  as  to  the 
facts  of  wliich  we  inquire;  your  personal  and 
family  history  are  as  material  as  your  age.'* 
Tlie  applicant  answered  untruly.  It  might  have 
been  from  carelessness,  or  it  might  have  been 
wilfully.  The  consequences  were  the  same.  The 
policy  was  issued  to  a  person  in  name  who  dif- 
fered from  the  person  described  in  the  applica- 
tion, just  so  far  as  the  facts  were  concealed  or 
per>erted.  'There  is  no  contract  unless  the 
parties  thereto  assent"  declares  the  principle 
which  lies  at  the  base  of  every 'contract.  Where 
i«  the  a«Aent  here?  With  such  a  case,  or  nt  leaist 
iK>';f.iM3'  such  a  case,  the  jury  which  tried  it  are 
Instruw'ted  that  they  may  pass  upon  the  mate- 
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riality  of  the  answers;  may,  in  effect,  make  m 
new  contract  for  the  jMirties,  and  then  enforce 
it  bv  their  verdict.  It  is  claimed  by  the  defense 
that  all  the  statements  in  the  application  are 
express  warranties.  Phil.  Ins.  SI  754-756, 
762,  893. 

"Statements  of  a  third  party,  put  in  by  the 
assured  as  constituting,  with  his  own  state- 
ments, the  basis  of  a  contract,  and  so  referred 
to  in  the  nolicy,  have  the  character  of  a  war- 
vanty  of  the  facts  stated,  and  if  the  party  so 
referred  to  by  the  assured,  and  whose  positive 
statements  are  thus  made  a  part  of  the  con- 
tract, makes  a  false  statement,  the  policy  is  void. 

See,  also,  same  author,  §|  .542,  lrf)2;  1  Sm. 
Lead.  Cas.  635-038;  3  Kent,  Com.  288;  Milet 
V.  Ins,  Co.  3  Gray,  580;  Chase  v.  Ins.  Co.  20 
N.  Y.  52;  Daniels  v.  Ins.  Co.  12  Cush.  416; 
Ins.  d  Loan  Co.  v.  Snyder,  16  Wend.  481; 
Stout  v.  Ins.  Co.  12  Iowa,  383 ;  Vose  v.  Ins.  Co. 
6  Cush.  42;  Huckman  v.  Femie,  3  Mees.  A; 
W.  505;  Hutton  v.  Ins.  Co.  1  Fost.  &  F.  735; 
Cazcnw-e  v.  BHt.  etc.  Ass.  Co.  6  Com.  B.  (N» 
S.)  437;  Andersoii  ▼.  Fitzgerald,  17  Jur.  995? 
Wilson  V.  Ins.  Co.  4  R.  I.  141;  Ang.  Ins.  | 
307. 

Messrs.  MeCrmrj,  Miller  d  McCrary,  J.  H^ 
Craig,  and  W.  J,  Cochran,  for  defendant  in  er- 
ror: 

One  of  the  three  defenses  on  which  defend- 
ant relied  at  the  trial  is  based  on  the  answer 
to  the  ninth  question  of  the  application:  "Has 
the  party  ever  had  any  serious  illness,  local 
disease,  or  personal  injury;  if  so.  of  what  na- 
ture and  at  what  age?"    Answer,  "No." 

Defendant  claimed  that  said  Malinda  Jane 
Wilkinson  did  sustain  serious  personal  injuries 
by  falling  from  a  tree  in  1802,  when  she  wa» 
about  fourteen  years  of  age.  Tins  was  denied 
and  controverted.  At  the  request  of  the  defend- 
ant's attorney  the  court  suhmitte<l  this  plain  is- 
sue of  fact  to  the  jury.  The  following  is  the 
question  submitted  and  the  answer  of  the  jury: 

"Did  Malinda  Jane  Wilkinson,  in  the  year 
1802,  receive  a  serious  personal  injury  by  fall- 
ing from  a  tree?"  Answer.  "Yes,  injured;  not 
seriously." 

The  counsel  for  defemlant .  claim  that  the 
court  erre<l  in  its  instruction  as  to  this  point  of 
the  defense,  and  also  in  submitting  to  the  jury 
the  third  question  (being  the  second  special 
finding  in  the  verdict).  This  is  the  second 
branch  of  their  printed  argument.  It  is  a  mis- 
conception of  the  point  of  controversy  presented 
by  the  record,  as  well  as  a  misconception  of  the 
instructions  of  the  court.  It  assumed  that  there 
was  a  breach  of  warranty,  while  the  real  points 
of  inouiry  are:  what  is  the  precise  thing  war- 
ranted, and  has  there  been  any  breach  at  allf 
Tlie  court  below  expressly  instructed  the  jury 
as  follows: 

"The  law  is  that  the  specific  questions  asked 
by  the  applicant  must  be  truly  answered,  and  if 
answers  in  any  respect  untrue  were  given  to 
such  questions,  they  would  avoid  the  policy.. 
although  relating  to  matters  not  materially  af- 
fecting the  risk,  although  they  were  not  design- 
edly untrue,  nor  made  with  a  view  to  deceive 
or  mislead  the  company." 

According  to  the  true  grammatical  construc- 
tion of  the  ninth  question  of  the  application,  the- 
adjective  "serious"  qualifies,  not  only  the  word 
"illness,"  but  also   the   words   "disease"   and 
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••injury."  This  was  conceded  fc  the  court  be- 
low ;  the  counsel  admit  it  in  their  printed  argu- 
ments, and  it  is  reauired  by  the  rules  of  legal 
construction  as  applied  to  warranties  and  con- 
ditions in  contracts  of  insurance.  Then  leaving 
out  of  said  ninth  (question  what  is  not  perti- 
nent to  this  issue,  it  stands:  "Has  the  party 
ever  had  any  serious  personal  injury?"  An- 
swer. "Xo."  Was  this  answer  true  or  false? 
That  was  the  precise  issue  submitted  to  the  jury 
on  the  evidence. 

The  jury  found  that  the  answer  given  to  the 
ninth  question  was  true — that  Malinda  Jane 
Wilkinson  had  not  had  any  serious  personal  in- 
jury, and  hence  there  was  no  breach  of  war- 
ranty. The  jury  did  not  pass  upon  the  ma- 
teriality of  the  answer  to  said  ninth  question. 
They  simply  found  that  the  answer  given  in 
the  application  was  true.  • 

If  the  jury  had  found  that  the  assured  had 
received  a  serious  personal  injury  and,  notwith- 
standing, had  found  a  general  verdict  in  favor 
of  plaintiff,  then  the  counsel  might  legitimately 
show  error  in  the  instruction;  they  would  be 
entitled  to  say  that  they  were  prejudiced  by 
such  error;  but  when  the  jury  effectually  dis- 
posed of  this  part  of  the  defense  without  going 
into  tue  questions  suggested  in  the  instructions, 
it  is  difficult  to  see  how  that  defense  was  preju- 
diced, even  admitting  that  there  was  error  in 
said  instructions. 

Wilkinson  v.  Ins,  Co,  30  la.  119;  Carleton 
v.  Bington,  24  Iowa,  173. 

Our  second  answer  to  this  point  of  the  coun* 
sel's  argument  is,  that  there  is  no  error  in  the 
6th  instruction.  It  is  true  that  when  the  jury 
found  that  the  assured  never  had  any  serioun 
personal  injury,  the  inquiry  as  to  the  effect 
of  such  injury  could  not  arise;  but  if  the  jury 
had  believed  from  the  evidence  that  the  assured 
had  had  any  "serious  personal  injury"  then 
the  instruction  was  legitimate  and  pertinent,  to 
direct  the  jury  as  to  whether  such  n  serious 
personal  injury  was  within  the  fair  and  reason- 
able construction  of  the  ninth  question  in  the 
application.  The  counsel  here  misconceived 
the  point  of  controversy.  It  is  not  whethei 
such  question  and  answer  is  a  warranty,  or  as 
to  the  effect  of  a  breach  of  warranty ;  but  it  is : 
what  is  the  precise  fact  which  the  parties  in- 
tended to  warrant  as  true?  Was  the  question 
designed  to  include  every  personal  injury  which, 
though  it  might  have  been  serious  at  the  time, 
was  onlv  temporary  and  soon  passed  away  and 
was  perhaps  forgotten  T 

Wilkinson  v.  Conn.  Mut.  Ins,  Co,  30  la.  119; 
Ross  T.  Bradshaw,  1  Wm.  Bl.  312;  Wall  v. 
Jns,  Co.  14  Barb.  385;  Carter  v.  Ins,  Co,  17 
la.  401. 

Provisions  for  a  forfeiture  where  the  intent 
is  doubtful^  arc  to  receive  a  strict  construction 
against  those  for  whose  benefit  they  are  intro- 
duced. 

Livingston  v.  Stickles,  7  Hill,  254;  1  Sumn. 
434;  Breasted  r.  Farmer's  h.  d  T,  Co,  8  N.  Y. 
305;  Hoffman  v.  Ins,  Co,  32  N.  Y.  405;  Pow. 
Cont.  389. 

It  only  remains  to  examine  that  part  of  the 
defense  which  relates  to  the  mother  of  Malinda 
Jane  Wilkinson.  As  the  jury  found  that  the 
mother  did  not  die  of  consumption,  there  can 
be  no  controversy  as  to  that  part  of  the  appli- 
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cation.  There  remains  the  simple  point  as  to 
the  age  at  which  the  mother  died.  There  ap- 
pears in  a  diagram  in  the  application,  in  a  col- 
unm  under  the  printed  words  "age  of  mother 
at  death,"  the  figures  40.  The  jury  found 
that  the  mother  in  fact  died  at  the  age  ot 
twenty- three  years.  The  court  permitt<!d  the 
plaintiff  to  introduce  certain  evidence,  not  to 
cliange  or  vary  the  terms  of  the  contract  as  the 
counsel  argued,  but  to  show  that  the  defend- 
ant was  not  in  a  situation  to  avail  itself  of  this 
answer  to  this  question  in  the  application,  al- 
though it  was  untrue;  or  in  other  words,  that 
the  defendant  was  estopped  from  making  this 
defense.  The  admission  of  this  evidence  and 
the  instruction  of  the  court  in  regard  to  it,  the 
counsel  claim  was  error.  The  counsel  admit, 
in  their  printed  argument,  that  the  later  de- 
cisions of  New  York  sustain  the  ruling  of  the 
court  below.  They  claim,  however,  that  €he 
cases  of  Plumb  v.  Ins,  Co,  18  N.  Y.  392,  and 
Roiiley  V.  Ins,  Co.  36  N.  Y.  560,  have  not  met 
with  much  favor;  that  the  supreme  court  of 
Iowa  is  the  only  court  which  has  cited  and  af- 
firmed them. 

The  latest  decision  on  the  subject  in  Missouri 
is  Combs  V.  Ins,  Co,  43  Mo.  149.  In  this  case, 
a  recovery  was  resisted  on  the  ground  of  false 
representations  and  warranties ;  that  the  appli- 
cation stated  the  title  to  be  an  unencumtx^red 
fee  simple  title,  when  it  was,  in  fact,  an  en- 
cumbered equitable  title.  In  reply  to  this  de- 
fense, the  court  permitted  the  plaintiff  against 
the  objections  of  defendant,  to  introduce  evi- 
dence tending  to  show  that  one  Rush  solicited 
the  insurance  as  agent  of  defendant;  that  plain- 
tiff apprised  him  of  the  true  state  of  the  title; 
that  he  filled  the  application  in  his  own  lan- 
guage, assuring  plaintiff  that  it  was  all  right, 
and  that  plaintiff,  believing  it  so,  signed  it 
without  being  aware  of  the  words  "fee  sim- 
ple" and  "no  encumbrance"  were  in  it.  There 
was  a  verdict  for  the  plaintiff. 

The  Supreme  Court  said:  In  our  view  the 
doctrine  of  estoppel  in  pais  is  applicable  to  the 
case  and  ought  to  be  applied. 

2  Am.  Lead.  Cas.  6th  ed.  1871,  p.  914,  con- 
tains the  latest  and  most  complete  list  and 
review  of  the  cases  on  this  subject  which  we 
have  been  able  to  find.  It  is  there  stated :  "The 
lietter  opinion  would  accordingly  seem  to  be. 
that  the  insurers  cannot  take  {^vantage  of  the 
misstatement  or  omission  of  any  fact  which  it 
was  their  duty  to  set  forth  and  state  correctly 
in  view  of  all  the  circumstances,  and  that  this 
will  be  true  even  when  the  defect  occurs  in  the 
application  or  other  document  which,  though 
signed  by  the  insured,  is  prepared  by  themselves, 
or  by  anyone  whom  they  have  duly  authorized, 
with  a  knowledge  of  or  an  opportunity  to  know, 
all  the  material  circumstances. 

The  following  cases  are  then  cited:  Rowley 
V.  Ins.  Co.  36  N.  Y.  560;  Walsh  v.  Kelly,  40 
X.  Y.  557;  Peck  v.  Ins.  Co.  22  Conn.  .57.5: 
Bebee  v.  Ins,  Co.  25  Conn.  61;  Iron  Works  t. 
Ins.  Co.  25  Conn.  4(>5;  Bk,  v.  Ins.  Co,  31 
Conn.  617;  Perry  Co,  Ins,  Co.  v.  Stewart,  19 
Pa.  45;  Ins.  Co.  v.  Bruner,  23  Pa.  50;  Ins. 
Co.  V.  Spencer,"  63  Pa.  353;  Franklin  v.  Ins. 
Co.  42  Mo.  457;  Combs  v.  Ins.  Co.  43  Mo. 
148:  Beat  v.  Ins.  Co.  16  Wis.  241;   Clark  v. 
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Ifia,  Co,  40  N.  H.  333;  Ins.  Co,  v.  Crane,  16 
Md.  269. 

That  Ball,  in  making  out  the  application, 
was  the  agent  of  the  insurance  company,  and 
that  the  company  is  responsible  for  his  acts 
while  so  doing,  is  fully  established  by  the  above 
cases.  This  is  the  settled  doctrine  of  New 
York. 

Rowley  ▼.  Ine,  Co.  supra;  Masters  ▼.  Ins. 
Co.  11  Barb.  624;  Sexton  v.  Ins.  Co.  9  Barb. 
191 ;  McEiven  v.  Ins.  Co.  5  Hill,  101 ;  see,  also, 
Bk.  V.  Ins.  Co.  31  Conn.  617. 

The  record  abundantly  shows  that  the  appli- 
cant and  his  wife,  when  asked  the  question  in 
controversy,  told  the  agent  the  exact  truth  and 
declined  to  answer  in  any  other  way;  that  the 
agent,  without  their  consent  and  without  their 
knowledge,  inserted  the  answer  on  wliich  the 
defendant  depends,  received  the  pren^jum,  and 
collected  the  annual  premiums  do¥(*n  to  the 
death  of  the  wife.  This  action  of  the  agent 
was  a  fraud  on  the  plaintiff  and  his  wife.  The 
parties  cannot  now  be  put  in  statu  quo. 

There  is  no  use  for  the  principle  of  equita- 
ble estoppel,  if  it  is  not  applicable  to  such  a 
case.  In  adtfition  to  the  authorities  above 
cited,  see  Barnes  v.  Ins.  Co.  46  N.  H.  21; 
Campbell  v.  Ins.  Co.  37  N.  H.  36;  Ins.  Co,  v. 
Hall,  12  Mich.  202;  Ins,  Co,  t.  Bruner,  23 
Pa.  60;  Keeler  v.  Ins,  Co.  16  Wis.  523;  Ins. 
Co.  V.  Soheitler,  38  111.  166;  Ins.  Co.  v.  Cooper, 
50  Pa.  331;  Oeib  v.  Ins,  Co.  1  Dill.  (C.  C.) 
443;  all  showing  that  the  knowledge  of  the 
agent  is  to  be  taken  as  the  knowledge  of  the 
company,  and  that  the  company  may  be  estopped 
by  the  acta  of  the  agent. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  on  a  policy  of  insurance, 
obtained  by  defendant  in  error  on  the  life  of  his 
wife,  from  the  corporation  which  is  here  as 
plaintiff. 

The  making  of  the  policy  and  the  death  of 
the  wife  being  admitted,  the  defendant  below 
assumed  the  burden  of  a  defense,  which  rested 
upon  the  falsehood  of  certain  answers  to  ques- 
tiouM  found  in  the  application  of  plaintiff. 

By  the  terms  of  the  policy  it  became  void  if 
any  of  those  representations  proved  to  be  un- 
true. The  plea  of  defendant  sets  up  some  ten 
or  twelve  of  these  responses  as  false,  but  the 
questions  presented  here,  relate  to  but  two  of 
these. 

In  answer  to  interrogtatory  No.  9 — ^"Has  the 
party  ever  had  any  serious  illness,  local  disease 
or  personal  injury;  if  so.  of  what  nature,  and 
at  what  age?" — the  parties  answered,  "No." 

In  regard  to  this  the  defendant  asserted  that 
in  the  year  1862,  some  five  or  six  years  before 
the  application  was  made^  and  when  the  wife 
waM  about  fourteen  years  old,,  she  had  been 
seriously  injured  by  a  fall  from  a  tree. 

T'nder  a  rule  of  practice  in  the  state  courts 
of  Iowa,  adopted  by  the  circuit  court  of  that 
district,  the  judge  required  the  Jury  to  respond 
to  the  following  interrogatory: 

"Did  Malinda  Jane  Wilkinson  (the  wife),  in 
the  year  1862,  receive  a  serious  personal  injury 
by  falling  from  a  tree?"  To  which  they  an 
swered.  "Yes;  injured,  not  seriously/" 
13  Wall. 
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As  the  defendant  concedes  that  to  defeat  the 
action  the  iniury  must  have  been  serious,  the 
response  of  the  jury  would  seem  to  be  conclu- 
sive. But  the  counsel  for  defendant  argue  that 
the-.iur^  were  misled  in  making  this  response 
by  the  instruction  of  the  court  on  that  subject, 
and  by  the  further  question  which  it  pro* 
pounded  to  them  in  regard  to  the  same  matter. 
This  other  question  is  thus  stated  in  the  record : 
"Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away  without 
influencing  or  affecting  her  subsequent  health, 
or  length  of  life,  prior  to  the  time  when  the  ap- 
plication for  insurance  in  this  case  was  taken?" 
To  this  the  jury  answered,  "Yes." 

And  on  this  branch  of  the  case  the  court  said 
to  the  jury  that,  if  the  effects  of  the  fall  were 
temporary,  and  had  entirely  passed  away  be- 
fore the  application  was  taken,  and  if  it  did  not 
affect  Mrs.  Wilkinson's  healtli  or  shorten  her 
life,  then  the  non-disclosure  of  the  fall  was  no 
defense  to  the  action.  On  the  other  hand,  if 
the  effects  of  the  fall  were  not  temporary,  and 
remained  when  the  application  was  taken,  or  if 
the  fall  affected  the  general  health,  or  M'as  so 
serious  that  it  might  affect  the  health  or  shorten 
life,  then  the  non-disclosure  would  defeat  recov- 
ery,  although  the  failure  to  mention  the  fall  was 
not  intentional  or  fraudulent. 

It  is  insisted  by  counsel  for  the  defendant 
that  if  the  injury  was  considered  serious  at  the 
time,  it  is  one  which  must  be  mentioned  in  re- 
ply to  the  interrogatory,  and  that  whether  any 
ifurther  inquiry  is  expedient  on  the  subject  of 
its  permanent  influence  on  the  health,  is  for  the 
insurer  to  determine  before  making  insurance 
But  there  are  grave  and  obvious  difficulties  in 
this  construction.  The  accidents  resulting  in 
personal  injuries,  which  at  the  moment  are  con- 
sidere<l  by  the  parties  serious,  are  so  very  nu- 
merous that  it  would  be  almost  impossible  for 
a  person  engaged  in  active  life  to  recall  them  at 
the  age  of  forty  or  fifty  years;  and  if  the  failure 
to  mention  all  such  injuries  must  invalidate  the 
policy,  very  few  would  be  sustained  where 
thorough  inquiry  is  made  into  the  history  of 
the  party  whose  life  is  the  subject  of  insurance^ 
There  is,  besides,  the  question  of  what  is  to  be 
considered  a  serious  injury  at  the  time.  If  the 
party  gets  over  the  injury  completely,  without 
leaving  any  ill  consequence,  in  a  few  days,  it 
is  clear  that  the  serious  aspect  of  the  case  was 
a  mistake.  Is  it  necessary  to  state  the  injury 
and  explain  the  mistake  to  meet  the  require- 
ments of  the  policy? 

On  the  other  hand,  when  the  question  arises, 
as  in  this  case,  on  a  trial,  the  jury,  and  not 
the  insurer,  must  decide  whether  the  injury 
was  serious  or  not.  In  deciding  this,  are  they 
to  reject  the  evidence  of  the  ultimate  effect  of 
the  injury  on  the  party's  health,  longevity, 
strength,  and  other  ^similar  oonsidera-  [*231 
tions?  This  would  be  to  leave  out  of*  view  the 
essential  purpose  of  the  inquiry,  and  the  very 
matters  which  would  throw  most  light  on  the 
nature  of  the  injury,  with  refemce  to  its  influ- 
ence on  the  insurable  character  of  the  life  pro- 
posed. 

1x)oking,  then,  to  the  purpose  for  which  the 
information  is  sought  bv  the  question,  and  to 
the  difficulty  of  answering  whether  an  injury 
was  serious,  in  any  other  manner  than  by  ref- 
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€rence  to  its  permanent  or  temporary  influence 
<m  the  health,  stren^h,  and  longevity  of  the 
party,  we  are  of  opinion  that  the  court  did  not 
«rr  in  the  criterion  by  which  it  directed  the  jury 
to  decide  the  interrogatory  propounded  to  them. 
Wilkinaon  ▼.  Conn,  Mut,  Life  Ins,  Co,  30  la. 
119. 

The  other  answer,  which  defendant  alleges 
to  have  been  false,  is  made  to  an  inquiry  as  to 
the  age  of  the  mother  at  the  time  of  her  death, 
and   the  disease  of  which   she  died. 

The  application  shows  that  it  was  answered 
that  she  died  at  forty,  of  a  fever.  Evidence 
was  ^iven  by  defendant,  tending  to  prove  that 
she  died  mucli  younger,  of  consumption.  In 
avoidance  of  this,  plaintiff  was  permitted  to 
prove  that  the  agent  of  the  insurance  company, 
who  took  down  the  answers  of  the  applicant 
and  his  wife  to  all  the  interrogatories,  waa  told 
hy  lioth  of  them  that  they  knew  nothing  about 
tiie  cause  of  the  mother's  death,  or  her  age  at 
the  time;  that  the  wife  was  too  young  to  know 
or  remember  anything  about  it,  and  the  hus- 
band had  never  known  her.  But  that  there 
was  present,  at  the  time  the  agent  was  taking 
the  application.,  an  old  woman  who  said  she  had 
knowledge  on  that  subject,  and  that  the  agent 
i]uestioncd  her  for  himself,  and  from  what  she 
told  him  he  filled  in  the  answer  which  is  now 
alleged  to  be  untrue,  without  its  truth  being 
affirmed  or  assented  to  by  plaintifT  or  the  wife. 
The  jury  find  all  this  in  their  special  verdict, 
and  also  find  that  the  mother  died  at  the  age  of 
twentv-thrw  rears,  and  cli<l  not  die  of  con- 
sumption.  The  husband  and  wife  had  all  been 
slaves,  and  it  in  found  that  the  applicant  did 
not  know  when  the  application  was  signed,  how 
the  answer  to  the  question  had  been  filled  in. 

And  on  this  subject  the  court  instructed  the 
jury,  that  if  the  applicant  did  not  know  at  what 
a$;e  her  mother  died,  and  did  not  state  it,  and 
declined  to  state  it,  and  that  her  age  was  in- 
serted by  the  agent  upon  statement  made  to 
liim  by  others,  in  answer  to  inquiries  he  made 
of  them,  and  upon  the  strength  of  his  own  judg- 
ment based  ui>on  data  thus  obtained,  it  was  no 
defense  to  the  action  to  show  that  the  agent  was 
niistak(*n.  and  that  the  mother  died  at  tlie  age 
of  twenty-three  year?*. 

To  the  intro<luction  of  the  oral  testimony  re- 
garding the  action  of  the  agent,  and  to  the  in- 
structions of  the  court  on  that  subject  the  de- 
fendant excepted  and  assigns  the  ruling  of  the 
court  as  error  on  tlie  ground  that  it  permitted 
the  written  contract  to  be  contradicted  and 
varied  by  parol  testimony. 

The  srn»at  value  of  the  rule  of  evidence  here 
invoked  cannot  be  easily  overestimated.  As  a 
means  of  protecting  those  who  are  honest,  ac- 
curate and  prudent  in  making  their  contracts, 
against  fraud  and  false  swearing,  against  care- 
lessness and  inaccuracy,  by  furnishing  evidence 
of  what  was  intended  hy  the  parties,  which  can 
always  he  produee<l  without  fear  of  cluinge  or 
liahiiitv  of  misconstruction,  the  rule  merits  the 
eulogies  it  has  received.  But  experience  has 
shown  that  in  reference  to  these  very  matters 
the  rule  is  not  perfect.  The  written  instrument 
does  not  always  represent  the  intention  of  both 
parties,  and  sometimes  it  fails  to  do  so  as  to 
either;  and  where  this  has  been  the  result  of 
accident  or  mistake  or  fraud,  the  principle  hab 
been  long  recognized  that  under  oroper  circum- 
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stances,  and  in  an  appnmriate  proceeding,  the 
instrument  may  be  set  aside  or  reformed,  as  best 
suits  the  purposes  of  justice.  A  rule  of  evidence 
ndnpted  by  the  'courts  as  a  protection  [*238 
against  fraud  and  false  swearing,  would,  as  was 
said  in  regard  to  the  analogous  rule  known  as 
the  statute  of  frauds^  become  the  instrument  of 
the  veiy  fraud  it  was  intended  to  prevent,  if 
there  did  not  exist  some  authority  to  correct  the 
universalitv  of  its  application.  It  is  upon  this 
principle  that  courts  of  equity  proceed  in  giv- 
ing the  relief  just  indicated;  and  though  the 
courts,  in  a  common-law  action,  may  be  more 
circumscribed  in  the  freedom  with  which  they 
inquire  into  the  origin  of  written  agreements, 
such  an  inauiry  is  not  always  forbidden  bv  the 
mere  fact  triat  the  partes  name  has  been  signed 
to  the  writing  ofiTered  m  evidence  against  him. 

In  the  case  before  us  a  paper  is  offered  in 
evidence  against  the  plaintiff  containing  a  rep- 
resentation concerning  a  matter  material  to  the 
contract  on  which  the  suit  is  brought,  and  it  is 
not  denied  that  he  signed  the  instrument,  and 
that  the  representation  is  untrue.  But  the  parol 
testimony  makes  it  clear  beyond  a  question,  that 
this  party  did  not  intend  to  make  that  represen- 
tation when  he  signed  the  paper,  and  did  not 
know  he  was  doing  so,  and,  m  fact  had  refused 
to  make  any  statement  on  that  subject.  If  the 
writing  containing  this  representation  had  been 
prepared  and  signed  by  the  plaintiff  in  his  ap- 
nlication  for  a  policy  of  insurance  on  the  life  of 
his  wife,  and  if  the  representation  complained 
of  had  been  inserted  by  himself,  or  by  some  one 
who  was  his  agent  alone  in  the  matter,  and  for- 
warded to  the  principal  office  of  the  defendant 
corporation,  and  acted  upon  as  true,  by  the 
officers  of  the  company,  it  is  easy  to  see  that 
justice  would  authorize  them  to  hold  him  to 
the  truth  of  the  statement,  and  that  as  they 
had  no  part  in  the  mistake  which  he  made,  or 
in  the  making  of  the  instrument  which  did  not 
truly  represent  what  he  intended,  he  should  not, 
after  the  event,  be  permitted  to  show  his  own 
mistake  or  carelessness  to  the  prejudice  of  the 
corporation. 

If.  however,  we  suppose  the  party  making 
the  insurance  to  have  been  an  individual,  and 
to  have  been  present  when  the  application  waa 
signed,  and  soliciting,  the  assured  to  make  the 
contract  of  insurance,  and  that  the  insurer  him- 
self •wrote  out  all  these  representations.  [*233 
and  was  told  by  the  plaintiff  and  his  wife  that 
they  knew  nothing  at  all  of  this  particular  sub- 
ject of  inquiry,  and  that  thoy  refused  to  make 
any  statement  about  it,  and  yet  knowing  all 
this,  wrote  the  representation  to  suit  himself,  it 
is  equally  clear  that  for  the  insurer  to  insist 
that  the  policy  is  void  because  it  contains  thi^ 
statement,  would  be  an  act  of  bad  faith  and  of 
the  grossest  injustice  and  dishonesty.  And  the 
reason  for  this  is  that  the  representation  was 
not  the  statement  of  the  plaintiff,  and  that  the 
defendant  knew  it  was  not  when  he  made  the 
contract;  and  that  it  was  made  by  the  defend- 
ant, who  procured  the  plaintiff's  signature 
thereto. 

It  is  in  precisely  such  cases  as  this  that  courts 
of  law  in  modern  times  have  introduced  the 
doctrine  of  equitable  estoppels,  or,  as  it  is  some- 
times called,  estoppels  in  pais.  The  principle 
is,  that  where  one  partv  has  by  his  representa- 
tions or  his  conduct  induced  the  other  party  to 
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WL  transaction  to  give  him  an  advantage  which 
It  would  be  against  equity  and  good  conscience 
for  him  to  aasert,  he  would  not  in  a  court  of 
justice  be  permitted  to  avail  himself  of  that  ad- 
vantage. And  although  the  cases  to  which  this 
principle  is  to  be  applied  are  not  as  well  defined 
as  could  be  wished,  the  general  doctrine  is  well 
understood  and  is  applied  by  courts  of  law  as 
well  as  equity  where  the  technical  advantage 
thus  obtained  Is  set  up  and  relied  on  to  defeat 
theendsof  justice  or  establish  a  dishonest  claim. 

It  has  been  applied  to  the  precise  class  ol 
<*nse8  of  the  one  before  us  in  numerous  well -con- 
sidered judgments  by  the  courts  of  this  coimtry. 
Plumb  V.  Cattaraugus  Ins.  Co,  18  N.  Y.  392; 
l^owle^f  V.  Empire  Ins,  Co.  36  N.  Y.  650; 
M'oodhury  8av.  Bk,  v.  Charter  Oak  Ins.  Co. 
31  Conn.  526;  Combs  v.  Hannibal  Ins.  Co.  43 
Mo.  148.  Indeed,  the  doctrine  is  so  well  un- 
derstood and  so  often  enforced  that,  if  in  the 
transaction  we  are  now  considering,  Ball,  the 
insurance  agent,  who  made  out  the  application, 
had  been  in  fact  tlie  underwriter  of  the  policy, 
no  one  would  doubt  its  applicability  to  the  pres- 
ent case.  Yet  the  proposition  admits  of  as  little 
1834*]  doubt  that  if  Ball  was  the  agent  of  *the 
insurance  company,  and  not  of  the  plaintiff,  in 
whnt  he  did  in  filling  up  the  application,  the 
company  must  be  held  to  stand  just  as  he  would 
if  he  were  the  principal. 

Although  the  very  well-considered  brief  of 
<M>unsel  for  plaintiff  in  error  takes  no  issue  on 
this  point,  it  is  obvious  that  the  soundness  of 
the  court's  instructions  must  be  tested  main- 
Oy  by  the  answer  to  be  given  to  the  question, 
^* Whose  agent  was  Ball  in  filling  up  the  appli- 
cation 1** 

This  question  has  been  decided  differently  by 
•courts  of  the  highest  respectability  in  cases  pre- 
cisely analogous  to  the  present.  It  is  not  to  be 
•denied  that  the  application,  logically  considered, 
is  the  work  of  the  assured,  and  if  left  to  him- 
self or  to  such  assistance  as  he  might  select,  the 
person  so  selected  would  be  his  agent,  and  he 
alone  would  be  responsible.  On  the  other  hand, 
it  is  well  known,  so  well  that  no  court  would 
'be  justified  in  shutting  its  eyes  to  it,  that  insur- 
ance companies  organized  under  the  laws  of  one 
state,  and  having  in  that  state  their  principal 
liusiness  office,  send  these  agents  all  over  the 
land,  with  directions  to  solicit  and  procure  ap- 
plications for  policies,  furnishing  them  with 
printed  arguments  in  favor  of  the  value  and 
necessity  of  life  insurance,  and  of  the  special 
advantages  of  the  corporation  which  the  agent 
represents.  They  pay  these  agents  large  com- 
missions on  the  premiums  thus  obtained,  and 
the  policies  are  delivered  at  their  hands  to  the 
assured.  The  agents  are  stimulated  by  letters 
and  instructions  to  activity  in  procuring  con- 
tracts, and  the  party  who  is  in  tnis  manner  in- 
duced to  take  out  a  policy,  rarely  sees  or  knows 
anything  about  the  company  or  its  officers  by 
whom  it  is  issued,  but  looks  to  and  relies  upon 
the  agent  who  has  persuaded  him  to  effect  insur- 
ance as  the  full  and  complete  representative  of 
the  company,  in  all  that  is  said  or  done  in  mak- 
ing the  contract.  Has  he  not  a  right  to  so  re- 
|rard  him?  It  is  quite  true  that  the  reports  of 
judicial  decisions  are  filled  with  the  efforts  of 
these  companies,  by  their  counsel,  to  establish 
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the  doctrine  that  they  can  do  all  this  and  yet 
limit  their  responsibility  for  the  acts  of  these 
agents  to  the  simple  receipt  of  the  premium  and 
delivery  of  the  policy,  the  argument  'be-  [*835 
ing  that,  as  to  all  other  acts  of  the  agent,  he  is 
the  a^nt  of  the  assured.  This  proposition  it 
not  without  support  in  some  of  the  earlier  deci- 
sions on  the  subject ;  and,  at  a  time  when  insur- 
ance companies  waited  for  parties  to  come  to 
them  to  seek  assurance,  or  to  forward  applia^ 
tions  on  their  own  motion,  the  doctrine  had  a 
reasonable  foundation  to  rest  upon.  But  to  ap- 
ply such  a  doctrine,  in  its  full  force,  to  the  sys- 
tem of  selling  policies  through  agents,  whidh  we 
have  descril^,  would  be  a  snare  and  a  de- 
lusion, leading,  as  it  has  done  in  numerous  in- 
stances, to  the  grossest  frauds,  of  which  the  in- 
surance corporations  receive  the  benefits,  and 
the  parties  supposing  themselves  insured  are  the 
victims.  The  tendency  of  the  modem  decisions 
in  this  country  is  steadily  in  the  opposite  direc- 
tion. The  powers  of  the  agent  are  prima  fade, 
co-extensive  with  the  business  intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitations 
not  coipmunicated  to  the  person  with  whom  he 
deals.  Bebee  v.  Ins.  Co.  25  Conn.  51;  Lyoom' 
ing  Ins.  Co.  v.  SchoUenberger,  44  Pa.  259;  Beal 
V.  Ins.  Co.  16  Wis.  241;  Davenport  v.  Ins.  Co. 
17  la.  276.  An  insurance  company,  establish- 
ing a  local  agency,  must  be  held  responsible  to 
the  parties  with  whom  they  transact  business, 
for  the  acts  and  declarations  of  the  agent,  with- 
in the  scope  of  his  employment,  as  if  they  pro- 
ceeded from  tiie  principal.  8av.  Bk.  v.  Ins.  Co. 
31  Conn.  517;  Hortwitz  v.  Ins.  Co.  40  Mo.  557; 
Ayres  v.  Ins.  Co.  17  Iowa,  176;  Howard  Ins, 
Co.  V.  Bruner,  23  Pa.  50. 

In  the  fifth  edition  of  American  leading 
Cases,  917,  after  a  full  consideration  of  the  au- 
thorities, it  is  said : 

"By  the  interested  or  officious  zeal  of  the 
agents  employed  by  the  insurance  companies  in 
the  wish  to  outbid  each  other  and  procure  cus- 
tomers, they  not  unfrequently  mislead  the  in- 
sured, by  a  false  or  erroneous  statement  of  what 
the  application  should  contain;  or,  taking  the 

f>reparation  of  it  into  their  own  hands,  procure 
lis  signature  by  an  assurance  t^at  it  is  properly 
drawn,  and  will  meet  the  requirements  of  the 
policy.  The  better  opinion  seems  to  be  that, 
when  this  course  is  pursued,  the  description  of 
the  risk  should,  though  nominallv  proceeding 
*from  the  insured,  be  regarded  as  the  act  [*236 
of  the  insurers."  Rowley  v.  Ins,  Co.  36  N.  Y. 
550. 

The  modern  decisions  fully  sustain  this  prop- 
osition, and  they  seem  to  us  founded  in  reason 
and  justice,  and  meet  our  entire  approval.  This 
principle  does  not  admit  oral  testimony  to  vary 
or  contradict  that  which  is  in  writing,  but  it 
goes  upon  the  idea  that  the  writing  offered  in 
evidence  was  not  the  instrument  of  the  party 
whose  name  is  signed  to  it;  that  it  was  procured 
under  such  circumstances  by  the  other  side  as 
estops  that  side  from  using  it  or  relying  on  its 
contents;  not  that  it  may  be  contradicted  by 
oral  testimony,  but  that  it  may  be  shown  by 
such  testimony  that  it  cannot  be  lawfully  used 
against  the  party  whose  name  is  signed  to  it. 
The  judgment  of  the  Circuit  Court  is  affirmed: 
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Em  parte:    In  the  Matter  of  ALEXANDER 
MoNIEL,  Petitioner. 

(See  8.  C.  13  Wall.  236-243.) 

Pilot  regulations — half  pilotage — state  pilot 
laioe  constitutional— admiralty  jurisdiction 
— state  law. 

1.  Pilot  resulations  are  regulations  of  commerce. 
and  half  pilotage  is  a  necessary  and  usual  part  or 
every  system. 

2.  State  piiotaae  laws  are  constitutional  and 
ralid,  and  are  subject  to  the  power  of  Congress  over 
the  matter. 

8.  Courts  of  admiralty  liave  jurisdiction  of  all 
marine  contracts  and  torts,  including  contracts  re- 
lating to  pilotage. 

4.  A  state  law  may  give  a  substantial  right, 
which  may  be  enforced  in  the  proper  Federal  tri* 
banal. 

[No.  7.  Orig.] 

Argued  Jan.  26,  1872.    Decided  Mar.  25,  1872. 

PETITION  for  writ  of  prohibition  to  the 
Judges  of  the  District  Court  of  the  United 
States  for  the  Eastern  (Southesn)  District  of 
New  York. 

The  case  is  stated  by  the  court. 

Mr.  C.  Dono]&«e«  for  petitioner: 

The  claim  advanced  by  the  libellant  below  is 
under  the  laws  of  the  state  of  New  York. 

See  Laws  N.  Y.  1865,  ch.  115,  $  4,  amending 
S  10  of  old  act. 

No  power  whatever  existed  at  any  time  in 
the  state  after  the  adoption  of  the  Constitution, 
forpassing  such  law. 

The  power  thus  exercised  is  clearly  a  regula- 
tion of  commerce,  both  between  the  states  and 
with  foreign  nations. 

This  power  is  an  exclusive  one.  Oibbons  v. 
Ogden,  9  Wheat.  1. 

But  we  shall  be  told  by  our  opponents,  tliat 
the  state  has  that  power  delegated  by  an  act 
of  Congress  (1  SUt.  at  L.  34,  S  4;  5  Stat,  at 
L.  153,  ii  1,  5)  and  tlint  the  case  of  Coolcji 
Yr  Wardens,  12  How.  299,  recognizes  this  power. 
We  say,  in  answer,  that  with  deference  to  that 
opinion  the  power  delegated  to  the  general  gov- 
ernment by  the  grant  of  power  to  rojrnin to 
commerce,  cnnnot  be  delegated  by  the  United 
States,  and  that  all  acts  delegating  or  attempt- 
ing to  delegate  it  are  void.  The  people  in  their 
power  or  tlie  states  in  their  power,  whichever 
it  may  be,  have  delegated  power  to  one  gen- 
eral government,  and  that  the  delegation  was 
made  with  a  full  knowledge  of  what  it  was; 
and  it  does  not  rest  in  the  Federal  government 
to  fritter  awny  that  power  by  a  division  of  it. 
nor  by..permitting  the  states  to  use  it.  As  well 
might  the  United  States  delegate  to  tlie  statcA 
a  concurrent  right  to  make  war  or  establish 
post-roads  or  coin  money,  or  allow  the  states. 
in  the  absence  of  a  declaration  of  war  by  Con- 
gress, the  right  to  make  it. 

That  Congress  supposed  the  states  had  no 
power  without  their  sanction  to  legislate  about 
pilotage,  is  shown  by  the  very  existence  of  the 
acts  attempting  to  vest  the  right  in  the  states, 
and  if  no  power  existed  to  delegate  the  right  to 
the  states,  then  these  acts  arc  void  and  no  power 
passed  under  them  to  the  states. 

But  suppose  the  states  did  take  any  power 
under  these  acts,  then  the  exercise,  by  the 
United  States,  of  the  power  to  regulate  pilotage 
to  any  extent,  at  once  ousts  the  st^te  of  all  right 

NOT«. — Liahilitjf  of  rcHtn'l  or  owner  for  com- 
pylMoi-y  pUotaye  fees — see  note,  39  L.  R.  A.  177. 
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in  the  matter.  It  is  not  a  question  whether 
Congress  covered  the  whole  ground  in  the  act 
to  regulate  pilotage,  which  Congress  had  passed. 
It  is  sufficient  that  the  United  States  has  legis- 
lated  on  the  subject. 

Sec.  10,  SUt.  at  L.  61 ;  14  Stat,  at  L.  228, 
i  9;  N.  T.  Y.  Miln,  8  Pet.  118;  People  v. 
Brooks,  4  Den.  477;  Broton  v.  Md.  12  Wheat. 
419;  Passenger  Cases,  7  How.  392. 

The  case  of  Steamship  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805,  may  be  cited  against  us,  but 
we  submit  that  it  was  not  bv  a  full  court;  tliat 
question  should  be  considered  an  open  one; 
Steamship  Co.  v.  Port  Wardens,  6  Wall.  34,  IS 
L.  ed.  750,  is  directly  with  us.  The  siate  cannot 
compel  payment  where  service  is  not  performed* 

It  is  submitted  that  if  any  power  as  to  pi  lota 
is  grantable  at  all  to  the  states,  no  permission 
can  be  inferred  from  the  act  (1  Stat,  at  L.  34, 
S  4)  to  make  the  taking  of  a  pilot  compul- 
sory on  vessels,  or  in  the  absence  of  taking  a 
pi1ot»  to  make  it  a  penalty. 

The  demand  is  really  for  a  penalty;  and  while 
some  expression  in  the  case  of  Steamshi/t  Co.  v. 
Joliffe,  supra,  used  by  the  judge  who  delivered 
the  opinion  of  the  court,  is  to  the  contrary,  yet 
it  is  submitted  that  on  authority  the  claim  is  a 
penalty. 

No  state  statute  can  confer  junsdiction  on 
the  admiralty  nor  make  a  cause  of  action  which 
was  not  before  known  in  the  admiralty,  cog- 
nisable in  that  court. 

The  admiralty  is  an  exclusive  grant,  and  the- 
states  can  neither  make  admiralty  courts  nor 
admiralty  contracts. 

The  Moses  Taylor,  4  Wall.  411.  18  U  ed.  307; 
The  Ad.  Hinc,  4  Wall.  .Vm,  18  L.  ed.  451. 

Mr,  F.  A.  Wilociz,  oppo.sed  to  motion: 

This  court  has  passed  on  the  merits  of  this 
motion  in  the  following  cases: 

Cooley  V.  Wardens,  12  How.  312;  Stcam'ihlp 
Co.  V.  Joliffe,  supra;  Steamship  Co.  v.  Poi  t 
Wardens,  supra. 

This  action  is  not  bronght  to  recover  a  pen- 
alty, as  is  fully  shown  by  the  case's  cited  ahcive. 

The  language  of  the  statute  herewith  sub- 
mitted in  no  way  indicates  that  it  was  the  in- 
tent of  the  legislature  to  create  a  penalty.  an<l 
as  .Tudge  Tk>nedict  in  his  opinion  remarks.  \t% 
legal  elTect  is  to  render  the  respondent  debtor 
to  tlie  liMlant  for  the  half  pilotage  here  de- 
manded. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  a  writ  of  prohibition  to 
the  district  court  of  the  United  States  for  the 
(southern)   eastern  district  of  Xew  York. 

Alexander  S.  lianter  filed  his  lil)el  in  the  dis- 
trict court  'above  named,  against  the  ["ZST 
owners  of  the  bark  Maggie  McNiel,  wherein  it^ 
was  fully  set  forth  that  the  libellant  was  a  pilot' 
of  the  port  of  New  York,  duly  licensed  under  the 
laws  of  the  state  of  New  York ;  to  pilot  ves;*rls 
by  way  of  Hcllgate,  and  that  the  respondents- 
were  tike  ownerb  of  the  bark:  that  on  tlie  27th 
day  of  February,  1870,  the  libellant,  at  a  point 
on* Long  Island  sound,  tendered  his  services  an<f 
nirered  to  the  master  of  the  bark  to  pilot  her 
by  way  of  Hellgate  to  the  port  of  New  York, 
jind  notwithstanding  that  the  libellant  was  the 
first  pilot  so  ofl*ering  his  services  they  were  re- 
fused ;  that  the  bark  was  a  registered  vessel  for- 
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eign  to  the  port  of  New  York,  and  drew  more 
than  thirteen  feet  of  water,  so  that  there  be- 
came due  to  the  libellant  by  reason  of  the  prem- 
ises the  sura  of  $23 ;  that  payment  has  been  de- 
manded and  refused,  and  that  tlie  premises  are 
within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  and  of  the  court  to  whicii 
the  libel  was  addressed. 

Process  was  issued  according  to  the  prayer 
of  the  libel,  and  the  respondents  not  being 
found  the  vessel  was  attached.  Alexander  Mc- 
Xiel  intervened  as  claimant  and  answered  the 
libel.  The  answer  denies  that  the  action  is 
founded  upon  a  contract  civil  and  maritime.  It 
admits  that  the  bark  was  sailing  imder  a  reg- 
ister, and  alleges  that  she  was  towed  through 
Hellgate  by  a  isteam-tug,  which  had  on  board  a 
duly  licensed  pilot,  and  that  the  master  of  the 
Lark  paid  for  the  service.  It  insists  that  tlin 
cause  of  action  set  forth  in  the  libel  is  not  en- 
forcoable  hv  the  district  court  and  not  within 
its  jurisdiction.  Testimony  was  taken,  the 
cause  proci»eded  to  hearing,  and  the  court  gave 

{'udgment  for  the  nmount  claimed  by  the  liliol- 
ant.  The  respondent  applies  for  a  writ  of  pro- 
liibition  to  restrain  the  district  court  from  en- 
forcing the  judgment. 

Tlie  grounds  relied  upon  are: 

( 1 )  That  the  district  court  has  no  jurisdic- 
tion of  the  cauHC  of  action  stated  in  the  libel. 

(2)  That  no  lion  existed  on  the  vessel  en- 
forceable in  a  court  of  admiralty. 

The  statute  of  the  state  upon  which  the  libel 
238*]  was  founded  *is  entitled  "An  Act  Con- 
cerning the  Pilots  of  the  Channel  of  the  East 
Ttiver,  Conmionlv  Called  Hellgate.  Parsed  April 
15.  1847,  as  Amended  March  12,  1860,  March  14, 
18U5,  April  1«.  1808.  and  April  5,  1871."  It  is 
a  carefully  digestod  system  of  regulations,  cov- 
ering the  whole  subject  of  pilotage,  and  was  de- 
signed to  secure  the  appointment  of  qualified 
jH'Vsonsandto  insure  as  far  as  possible  the  faith- 
ful performance  of  their  duties.  All  appoint- 
ments arc  rcquin'tl  to  Ik?  nuule  upon  the  recom- 
mendation of  the  board  of  wardens  of  the  port 
of  New  York  to  the  governor,  the  nomination 
by  him  to  the  Senate  of  the  state  of  the  jM'rsons 
so  recommended,  and  their  confirmation  by  that 
body.  .Apprentices  are  r(*quired  to  serve  three 
years,  to  be  examined  twice  during  the  last 
year  by  the  board  of  wardens,  and  to  serve  two 
years  afterwards  as  deputies  before  they  can  be 
appointed  pilots.  The  7th  section  of  the  act 
pro\id<'S  that  a  pilot  who  shall  first  tender  his 
services  may  demand  from  the  master  of  any 
vessel  of  one  hundrcfl  tons  burden  and  upwards, 
iiavig-ating  Hellgate.  to  whom  tin*  tender  was 
made  and  by  wliom  it  was  refus<'d,  half  pilot- 
age, the  amount  to  Im'  ascertained  according  to 
the  rules  prescribeil  by  the  act.  Certain  ex- 
eeptions  are  made  wnich  do  not  affect  this  case 
and  which  it  is,  therefore,  not  necessary  to  con- 
sider. 

It  is  not  denied  that  the  case  made  by  the 
libel  is  within  the  statute,  nor  that  it  was  es- 
tablished bv  the  testimonv.  but  it  is  insisted 
that  the  statute  is  in  conflict  with  the  power  of 
Congress  to  regulate  commerce  and  is.  there- 
fore, void. 

It  niu^t  be  adnntte<l  that  pilot  regulations 
.ire  regnlations  of  eoiunierce.  A  pilot  is  as  much 
.  part  of  the  eonnnenijil  marine  as  the  hull  of 
the  sliip  and  the  helm  bv  which  it  is  guided;  and 
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half  pilotage,  as  it  is  called,  is  a  necessary  and 
usual  part  of  every  system  of  such  provisions. 
Pilots  are  a  meritorious  class,  and  the  service  in 
which  they  are  engaged  is  one  of  great  impor- 
tance to  the  public  It  is  frequently  full  of 
hardship,  and  sometimes  of  peril;  night  and 
day,  in  winter  and  summer,  in  tempest  and 
calm,  they  must  be  present  at  their  proper  places 
and  ready  to  perform  the  'duties  of  their  [•239 
vocation.  They  are  thus  shut  out  for  the  time 
being  from  more  lucrative  pursuits  and  confined, 
to  a  single  field  of  employment. 

It  is  not  complained  anywhere,  so  far  as  we 
are  advised,  that  the  sum  of  what  is  allowed 
them  is  oppressive,  or  that  including  half  pilot- 
age, it  is  more  than  sufhcient  to  secure  the  serv- 
ices of  persons  of  proper  qualifications  and  to- 
give  them  a  reasonable  compensation. 

There  is  nothing  new  in  provisions  of  the 
same  character  with  the  one  here  imder  con- 
sideration. They  ha\e  obtained  from  an  early 
period  and  are  to  be  foimd  in  the  laws  of  most 
conmicrcial  states.  The  obligation  on  the  cap- 
tain to  take  a  pilot,  or  be  resp<msilde  for  the 
damages  that  might  ensue,  was  prescribt»d  in 
the  Koman  1m\\.  Digest,  Itock  If),  tit.  2,  Edict 
of  Ulpian.  I.  110:  in  the  Laws  of  Oleron,  !• 
232:  in  the  Consulate  (fe  Mei\  II.  250;  and  in 
the  ^laritime  I>aw  of  Denmark,  III.  363  (Par- 
dessus).  The  Hanseatic  Ordinances,  about  1457, 
required  the  captain  to  take  a  pilot  under  the 
penalty  of  a  mark  of  gold.  The  maritime  IrtW 
of  Sweden,  about  1500,  imposed  a  penalty  for 
refusing  a  pilot  of  150  thalers.  one  third  to  tjo  to 
the  informer,  one  third  to  the  pilot  who  oflTered, 
and  the  r<*sidue  to  poor  mariners.  ]\y  the  Mari- 
time Code  of  the  due  pai/8  has,  the  captain  was 
required  to  take  a  pilot  under  a  penalty  of  ,50 
reals,  and  to  be  responsible  for  any  loss  to  the 
vessel.  By  the  maritime  law  of  France.  Ordi- 
nance of  Louis  XIV..  1681,  corporal  punish- 
ment was  imposed  for  refusing  to  take  a  pilot, 
and  the  vessel  was  to  pay  50  livrcs.  to  Ije  ap- 
plied to  the  use  of  the  marine  hospital  and  to 
repair  damages  from  stranding,  in  Kngland  (3 
George  I.  ch.  13)  if  a  vessel  were  piloted  by  any 
but  a  licensed  pilot,  a  penalty  of  £20  was  to  be 
collected  for  the  use  of  superannuate*!  pilots, 
or  the  widows  of  pilots.  In  the  United  Slates 
provisions,  more  or  lesn  stringent,  requiring  tho 
payment  of  a  sum  when  no  pilot  is  tiiken.  ar« 
to  be  found  in  the  statutes  of  ten  of  the  states. 
The  earliest  of  these  statutes  is  that  of  Massa- 
chusetts of  1783,  and  the  latest,  to  which  our 
attention  has  been  calltMl,  the  statute  of  New 
York  here  uniler  consideration. 

*Hut.  conciMling  that  tliis  provision  isf"240 
a  regulation  of  conunercc  and  within  the  power 
of  Contrress  u])on  that  subject,  it  by  no  means 
follows  that  it  involves  the  constituional  con- 
flict insisted  upon  by  the  counsel  for  the  peti- 
tioner, in  the  complex  system  of  polity  which 
prevails  in  this  country  the  powers  of  govern- 
ment mav  l>e  divided  into  four  classes: 

Those  which  belong  exclusively  to  the  states^ 

Those  which  belong  exclusively  to  the  na- 
tional government. 

Those  which  may  be  exercised  concurrently 
and  inde|>endently  by  both. 

Those  which  mav  be  exercised  bv  the  states, 
but  only  until  Congress  shall  see  fit  to  act  upon 
the  subject.     The  authority  of  the  state  tnen 
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^retires  and  lies  in  abeyance  until  the  occasion 
ior  its  exercise  shall  recur. 

The  commercial  power  lodged  by  the  Con- 
st i  tut  ion  in  Congress  is,  in  part,  of  this  charac- 
ter. h>ome  of  the  rules  prescribed  in  the  exer- 
cise of  that  power  must,  from  the  nature  ol 
things,  be  uniform  througliout  the  country.  To 
that  extent  the  power  itielf  must,  necessarily, 
be  exclusive;  as  much  so  as  if  it  had  been  so 
declared  to  be,  by  the  organic  law,  in  express 
terms.  Others  may  well  vary  with  the  varying 
circumstances  of  different  localities.  In  the 
Jaitter  contingency  the  states  may  prescribe  the 
I  iihs  to  be  observed  until  Congress  shall  super- 
mmIi*  iluni:  the  Constitution  and  laws  of  the 
L'nitcd  States  in  such  case,  as  in  all  others  to 
which  they  apply,  being  the  supreme  law  of  the 
land.  This  subject,  in  some  of  its  aspects,  was 
fully  considered  in  Oilman  v.  Philadelphiat  3 
Wall.  713,  18  L.  ed.  96.  What  is  there  said 
oieed  not  be  repeated.  In  that  case  it  was  held 
that  the  state  of  Pennsylvania  might  compe- 
tently authorize  a  bridge  to  be  built  across  the 
Schuylkill  river  in  that  city,  but  that  Congress, 
in  the  exercise  of  its  paramount  power,  might 
require  it  to  be  removed,  and  prohibit  and  pun- 
ish the  erection  of  like  structures,  whenever  it 
was  deemed  expedient  to  do  so.  It  is  the  exer- 
<cise  and  not  the  existence  of  the  power  that  is 
ofToctual  and  exclusive. 

'je41*]  *The  Constitution  took  effect  on  the  first 
\\ednesday  of  March,  1780.  Pilot  laws  existed 
in  several  of  the  states  at  that  time,  and  were 
■subsequently  enacted  in  others.  In  ail  such 
states,  it  is  believed,  they  have  been  changed 
from  time  to  time  according  to  the  will  of  the 
respective  legislatures.  Suits  in  the  state  courts 
liave  been  founded  upon  them  and  recoveries 
Imd,  and  many  such  cas6s  arc  reported.  In  none 
of  them  have  we  found  that  the  question  was 
laised  or  a  doubt  expressed  as  to  the  validity 
<jf  the  laws  or  the  authority  of  the  states  to  en- 
nct  them.  4  Met.  416;  Smith  v.  Swift,  8  Met. 
329;  Martin  v.  Hilton^  9  Met.  371;  Nickeraon 
V.  Mason,  13  W^end.  64;  Low  v.  Comrs.  Pilot- 
tiffc,  R.  M.  Charl.  307 ;  Hunt  v.  Mickey,  12  Met. 
346. 

The  legislation  of  Congress  upon  the  subject 
is  as  follows:     The  4th  section  of  the  act  of 
August  7,   1789    (1   Stat,  at  L.  54),  provided 
that  pilots  should  be  regulated  by  the  existing 
laws  of  the  states,  or  such  as  the  states  should 
thereafter  enact,  "until  further  legislative  pro- 
vision should  he  made  by  Congress."    Whatever 
Tnay  be  the  effect  of  the  provision  looking  to 
future  state  legislation,  it  is  clear  that  the  body 
which   passed   the  section   did   not   doubt   the 
]»ower  of  the  sftates  to  legislate  upon  the  sub- 
ject.   This  was  the  first  Congress  which  sat  un- 
der the  Constitution,  and  mnnv  of  its  members 
•were  members  -of  the  convention  which  framed 
that  instrument.     The  act  of  March  2,  1837  (5 
Stat,  at  L.   153),  declares  that  a  vessel,  ap- 
proaching or  leaving  a  port  situate  upon  waters 
which  are  the  boundary  between  two  states,  may 
•employ  a  pilot  licensed  by  either  of  such  states, 
^*any  law,  usage, -or  custom  to  the  contrary  not- 
withstanding."    The  act  of  August  30,    1852 
(10  Stat,  at  L.  63),  regulates  the  appointment 
■of  pilots  upon  certain  steamboats,  and  is  a  com- 
plete system  as  to  the  class  of  vessels  to  which 
it  applies.    The  act  of  June  23,  1864  (13  Stat. 
«t  L.  120),  regulates  the  fee  to  be  paid  by  a 
1626 


filot  for  his  certificate  under  the  act  of  1852. 
t  also  requires  pilots  of  the  vessels  of  the  class 
named  to  be  licensed  according  to  the  provisions 
of  that  act  The  act  of  July  13,  1866  ( 14  SUt. 
at  L.  93),  declares  that  no  regulation  shall  be 
'adopted  by  any  state  making  a  discrim-  [*848 
ination  as  to  the  rule  of  half  pilotage  between 
the  vessels  therein  described,  and  such  existing 
regulations  were  thereby  annulled.  The  act  of 
February  25,  1867  (14  Stat  at  L.  412),  contains 
a  pilot  regulation  touching  the  sea-going  vessels 
there  described,  with  a  proviso  that  certain  state 
regulations  should  not  be  thereby  affected. 
Tlie  act  of  July  25,  1866  (14  Stat  at  L.  227), 
provides  for  the  revocation  of  the  pilot's  license 
for  the  offenses  specified.  These  several  acts 
assert  and  exercise  the  plenary  power  of  Con- 
gress over  the  subject.  This  early  and  long- 
continued  practical  construction  of  the  Consti- 
tution  by  both  national  and  state  authorities, 
as  affecting  the  validity  of  the  statutory  pro- 
vision here  in  question,  if  a  doubt  could  other- 
wise exist  upon  the  subject,  would  be  entitled 
to  the  gravest  consideration. 

The  precise  question  we  are  considering  came 
before  this  court  in  Cooley  v.  Board  of  Wardens^ 
12  How.  299.  The  suit  was  for  half  pilotage 
under  a  statute  of  Pennsylvania,  substantially 
the  same,  in  this  particular,  with  the  statute  of 
New  York.  The  plaintiff  recovered  in  the  low- 
er court,  and  the  supreme  court  of  the  state  af- 
firmed the  judgment.  The  case  was  brought  here 
for  review  by  a  writ  of  error  under  the  25th  sec- 
tion of  the  ludiciary  act,  and  was  &£gued  with 
exhaustive  learning  and  ability.  This  court, 
after  the  fullest  consideration  of  the  subject, 
also  affirmed  the  judgment.  We  are  entirely 
satisfied  with  that  adjudication,  and  re-affirm 
the  doctrines  which  it  lays  down.  It  is  conclu- 
sive upon  this  branch  of  the  case  before  us. 

The  other  objections  taken  to  the  judgment 
relate  to  the  jurisdiction  of  the  court.  It  is 
said  there  is  no  jurisdiction  in  admiralty  to 
maintain  a  libel  for  a  penalty.  It  was  not  a 
penalty  that  was  recovered.  There  was  a  ten- 
der of  services  upon  which  the  law  raised  an  im- 
plied promise  to  pay  the  amount  specified  in  the 
statute.  Com.  v.  RickPtson,  5  Met.  419;  Steam- 
ship Co.  V.  JoUffe,  2  Wall.  450,  17  L.  ed.  805 ; 
Cooley  V.  Wardens,  12  How.  312.  Courts  of  ad- 
miralty have  undoubted  jurisdiction  of  all  ma- 
rine contracts  and  torts.  The  Belfast,  7  Wall. 
624,  19  L.  ed.  266;  Ins,  Co.  v.  Dunham,  ante,  90. 
•That  contracts  relating  to  pilotage  are  ['243 
within  the  sphere  of  the  admiralty  jurisdiction 
has  not  been  controverted  by  the  counsel  for  the 
petitioner.  The  question  is  not  an  open  one  in 
this  court.     Hohart  v.  Drogan,  10  Pet.  120. 

It  is  urged  further  that  a  state  law  could  not 
give  jurisdiction  to  the  district  court.  That  ia 
true.  A  state  law  cannot  give  jurisdiction  to 
any  Federal  court;  but  that  is  not  a  question 
in  this  case.  A  state  law  may  give  a  substan- 
tial right  of  such  a  character  that  where  there 
is  no  impediment  arising  from  the  residence  of 
the  parties,  the  right  may  be  enforced  in  the 
proper  Federal  tribunal  whether  it  be  a  court 
of  equity  of  admiralty,  or  of  common  law.  The 
statute  in  such  cases  does  not  confer  the  juris- 
diction. Tliat  exists  already,  and  it  is  invoked 
to  give  effect  to  the  right  by  applying  the  ap- 
propriate remedy.  This  principle  may  be  laid 
down  as  axiomatic  in  our  national  *inri«nni- 
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«dence.  A  party  forfeits  nothing  by  going  into 
41  Federal  tribunal.  Jurisdiction  having  at- 
tached, his  case  is  tried  there  upon  the  same 
principles,  and  its  determination  is  governed  by 
the  same  considerations,  as  if  it  had  been 
brought  in  the  proper  state  tribunal  of  the 
-same  locality.  Robinson  v.  Campbell,  S  Wheat. 
223;  U.  8.  v.  Knight,  14  Pet.  315;  The  Orleans 
-v.  Phoebus,  11  Pet.  184;  Thompson  t.  Phillips , 
1  Bald.  272,  204;  Lor  man  v.  Clarke,  2  McLean, 
568:  Ex  parte  Biddle,  2  Mas.  472;  Johnston  v. 
Vandyke,  6  McLean,  423;  Prescott  v.  .Vei;er«, 
4  Mas.  327;  Clark  v.  Sohier,  1  Woodb.  &  M. 
368.  In  no  elasA  of  caf»es  has  the  application  of 
this  principle  been  sustained  by  this  court 
more  frequently  than  in  those  of  admiralty  and 
maritime  jurisdiction.  The  St.  Latcrenec,  1 
Black,  r?C2,  17  L.  ed.  180;  The  General  Smith, 
4  Wheat.  438;  Peyroux  v.  Howard,  7  Pet.  324; 
Pules  of  Practice  in  Admiralty,  established  by 
this  court,  Nos.  12  and  92. 

The  application  for  the  writ  is  denied  and 
the  petition  is  dismissed. 


In  the  Matter  of  the  Application  of  HEXRY 
W.  LOUD  for  a  writ  of  Prohibition  to  the  Dis- 
trict Court  of  the  U.  S.,  for  the  Eastern  Dis- 
trict of  New  York. 

[No.  8  Original.] 

This  case  differs  in  no  particular  from  the 
<»af*e  of  ♦he  like  application  of  Alexander  Mc- 
Niel,  .juat  decided.  The  same  considerations 
-apply  and  the  result  must  be  the  same. 

The  application  is  denied  and  the  petition 
•dismissed. 


JOEL  C.  SLAUGHTER,  Administrator  of 
Henry  B.  Slaughter,  Deceased,  Appt,, 

V. 

.TULTUS  GERSOX. 
(See  S.  C.  13  Wall.  379-380.) 

Material  misrepresentation  to  avoid  sate — char- 
acter of — purchaser's  means  of  knowledge 

•1.  The  misrepresentation  which  will  vitiate  a 
contract  of  sale  and  prevent  a  court  of  equity  from 
aiding  Its  enforcemeut.  must  relate  to  a  material 
matter  constltutlnK  an  Inducement  to  the  contract, 
and  re^pectlnfi:  which  the  complatntn}?  party  did 
not  possess  at  hand  the  means  of  knowled»;e ;  and 
It  must  be  a  misrepresentation  upon  which  be  re- 
lied and  by  which  he  was  actually  misled  to  his 
inj-.iry. 

2.  Where  the  means  of  knowiedtre  are  at  hand 
and  equally  aTailabie  to  both  parties,  and  the  sub- 
ject of  purchase  Is  alike  open  to  their  Inspection, 
If  the  purchaser  does  not  avail  hlms<?lf  of  these 
means  and  opportunities,  he  will  not  be  heard  to 
say  in  Impeachment  of  the  contract  of  sale,  that 
he  was  deceived  by  the  ▼endor*8  misrepresenta- 
tions. 

[Xo.   114.] 

Argued  Feb,  23,  1S72,    Decided  Mar.  25,  1872. 

A  PPEAL  from  the  Circuit  Court  of  the  Unit- 
Jl    ed  States  for  the  District  of  Maryland. 
The  cn«e  is  stated  by  the  court. 
Mr.  William  Sohley,  for  appellant: 
The  doctrine  of  caveat  emptor  ought  not  to 

^lleaduotet  by  Mr.  Justice  Field. 

Note. — Fraud  or  UfCfjal  con/titleration,  how  far 
trf/f  aroifl  contract — see  note  to  Armstrong  v. 
Toler.  f.  L.  ed.  U.  8.  468. 

Kfrmcnltt  nccctutari/  to  conatUute  fraud — see  note 
t"  M'okHou  T.  Patterson,  40  L.  ed.  U.  S.  543. 
13  Wall. 


be  applied  to  this  case.  In  the  position  in 
which  the  boat  was  lying,  near  the  landing  of 
I  ferry  boat  and  in  a  rough  and  agitated  sea, 
it  was  impossible  to  make  an  accurate  measure- 
ment of  the  draft  of  water.  And  as  to  the 
boiler  it  was  so  covered  up  that,  until  the  boiler 
deck  was  removed,  it  was  not  practicable  to 
examine  its  condition.  Besides  this,  the  rule  of 
caveat  emptor,  liowever  potent  in  actions  ex 
contractu,  is  oomparatively  of  small  force  in 
an  action  based  on  fraudulent  misrepresenta- 
tion. 

Williamson  v.  Allison,  2  East,  446;  Jones  ▼. 
ttright,  .5  Bing.  533;  Broim  v.  Fsdgington,  2  M. 
&  G.  279 ;  Shepherd  v.  Pybus,  3  Man.  A  G.  867 ; 
(tallagher  v.  Waring,  0  Wend.  20;  Howard  v. 
Hoey,  23  Wend.  350;  Thayer  v.  Turner,  8  Met. 
550 ;  Hazard  v.  Irwin,  18  Pick.  95 ;  Harrington 
V.  Stratton,  22  Pick.  610;  Misner  v.  (Granger, 
4  Gilm.  69 ;  1  Sm.  Lead.*  Cas.  299,  notes  to 
Chandr.lor  r.  Lopvs,  2  Sm.  Lead.  Cas.  92,  notes 
to  Pasley  V.  Freeman;  Fuller  v.  Wilson,  3  Q. 
B.  68;  hJvans  v.  Collins,  5  Q.  B.  804;  Fitzsim- 
mon  V.  Joslin,  21  Vt.  130;  Flight  v.  Booth,  1 
Bing.  N.  C:  370;  2  Ross,  Com.  Law,  441;  Fland. 
Mar.  L.  62,  and  cases  cited  in  ch.  3. 

if  there  was  no  fraud,  legal  or  moral,  on  the 
part  of  Gerson,  or  his  agents,  still  it  is  clear 
from  the  testimony,  that  Slaughter  would  not 
have  purchased  the  boat  at  any  price,  if  he  had 
knbwn  that  she  would  not  answer  the  purpose 
for  which  he  wished  to  procure  a  boat.  Upon 
the  hypothesis  that  Gerson  was  acting  honest* 
ly,  the  case  presented  is  one  of  mutual  mis- 
take. 

A  vendor  is  bound  to  know  that  he  has  that 
which  he  professes  to  sell. 

.Wen  V.  Hammond.  11  Pet.  63;  Hitchcock  t. 
Qiddings,  Dan.  Exch.*  1 ;  Smith  v.  Richards,  13 
Pet.  27;  Aimlie  v.  Medlycott,  9  Ves.  21;  Dale 
V.  Roosevelt,  6  Johns.  Ch.  174;  1  Story,  Eq. 
.lur.  sec.  201;  Jot/nes  v.  Statham,  3  Atk.  388; 
Batten,  Cont.  255. 

Mr.  B.  W.  HvntinKton,  tor  appt;! lee: 

It  having  been  patent  to  the  eyes  of  the  ap- 
pellant's intestate,  that  the  vessel  drew  more 
than  three  and  a  half  feet  of  water,  when  fully 
ladt*n,  he  could  not  have  a  rescission  of  the 
contract  on  that  gi-ound,  even  if  the  appellee 
had  falsely  represented  in  this  particular. 

Jennings  v.  Broughton,  6  De  G.  M.  A  G.  120, 
17  Beav.  234;  Dyer  v.  Hargrare.  10  Ves.  505. 

The  appellant's  intestate  not  having  rested 
upon  any  representations  on  the  part  of  the 
appellee  but  having  examined  for  himself,  with 
every  facility  for  such  examination  afforded  by 
the  appellee,  he  M-ould  not  be  in  a  position  to 
claim  a  rescission  of  the  contract,  even  if  the 
alleged  representations  were  false. 

Ijowndes  v.  Lane,  2  Cox,  303;  Dobell  v. 
Stevens,  3  Barn.  &  C.  625;  Story.  Eq.  Jur.  10 
ed.  194.  I  191 ;  Troicer  v.  2^'eircome,  3  Mer. 
704;  Smith  v.  Richards,  13  Pet.  26. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

On  the  12th  of  July,  1864,  Henry  B. 
Slaughter,  since  deceased,  purchased  of  the  com- 
plainant. Julius  Gerson,  a  steaniliont  named 
*the  George  I^w.  for  a  considerntlon  of  r*380 
$40,000.  Of  this  sum  he  paid  $15,000  in  cash, 
and  for  the  balance  he  gave  to  the  complainant 
his  bond,  conditioned  to  pay  the  same  in  two  in- 
stalments of  $12,500  eacli,  within  three  and 
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six  months  thereafter.  To  secure  the  payment 
of  these  sums,  he  at  the  same  time  executed  to 
the  complainant  two  mortgages,  one  upon  the 
steamboat  which  he  purchased,  and  the  other 
upon  a  steamboat  named  the  Chester,  which  he 
formerly  owned.  The  first  instalment  on  the 
boat  not  being  paid  at  its  maturity,  the  pre- 
sent bill  was  filed  to  enforce  the  mortgages  by  a 
Kale  of  the  steamboats,  and  the  application  of 
the  proceeds  to  the  demand  of  the  complainant* 

The  answer  of  the  defendant  admitted  the 
execution  of  the  bond  and  the  mortgages,  but 
set  up  as  a  defense  to  their  enforcement  that 
they  were  obtained  from  him  by  deceit  and 
fraud,  and  detailed  the  particulars  in  which 
such  alleged  deceit  and  fraud  consisted.  The 
substantial  averments  in  this  respect  ar^  these : 
that  the  defendant  had  established  a  line  of 
steamboats  from  Baltimore  to  various  landings 
on  Chester  river  on  the  eastern  shore  of  Mar}'- 
land  and  landings  on  tributaries  to  that  river; 
that  the  most  important  of  these  landings  was 
at  Queenstown;  that  no  boat  drawing  more 
than  three  feet  of  water  could  reach  the  wharf 
at  this  place  except  in  case  of  an  extraordinary 
high  tide;  that  lie  purchased  the  George  Law 
of  the  complainant  for  that  route,  upon  the 
representation  that  it  drew  only  this  number 
of  feet  when  fully  laden;  that  this  representa- 
tion was  false  and  fraudulent  and  that  the 
steamer  when  placed  on  the  route  grounded  in 
five  feet  of  water;  and  that  as  soon  as  precise 
information  of  this  fact  was  obtained,  the  de- 
fendant called  upon  the  complainant  to  cancel 
the  contract,  offering  at  the  same  time  to  re- 
turn the  steamboat  purchased. 

A  large  amount  of  evidence  was  taken  in  this 
case  bearing  upon  the  averments  in  the  answer 
of  misrepresentation  and  fraud  on  the  part  of 
the  complainant;  and  it  is  in  many  respects 
conflicting.  But  the  rules  of  law  applicable  to 
cases  of  alleged  misrepresentation  by  a  vendor 
with  respect  to  property  sold  are  well  settled, 
and  render  of  easy  solution  the  questions  upon 
which  this  case  must  turn. 

This  misrepresentation  which  will  vitiate  a 
contract  of  sale,  and  prevent  a  court  of  <M|uity 
from  aiding  its  enforcement,  must  not  only  re- 
late to  a  material  matter  constituting  an  in- 
ducement to  the  contract,  but  it  must  relate  to 
a  matter  respecting  which  the  complaining 
party  did  not  possess  at  hand  the  nieans  of 
knowledge  and  it  must  be  a  misrepresentation 
upon  which  he  relied,  and  by  which  he  was  ac- 
tually misled  to  his  injury.  A  court  of  equity 
will  not  undertake,  any  more  than  a  court  of 
law,  to  relieve  a  party  from  the  consequences  of 
his  own  inattention  and  carelessness.  Where  the 
means  of  knowledge  are  at  hand  and  equally 
avai'';ible  to  both  parties,  and  the  subject  of 
purchase  is  alike  open  to  their  inspection,  if 
the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  will  not  be  heard 
to  say  that  he  has  l)een  deceived  by  the  ven- 
dor's misrepresentations.  If,  having  eyes,  he 
will  not  see  matters  directly  before  them, 
where  T\p  conceqlnic»nt  is  made  or  attempted,  he 
will  not  be  entitled  to  favorable  consideration 
when  he  complains  that  he  has  suffered  from 
his  own  voluntary  blindness  and  been  misled 
by  over-confidence  in  the  statements  of  another. 
Volaiti  non  fit  injuria  is  the  maxim  in  such 
cases  in  all  courts.  And  the  same  reasoning 
applies  when  the  complaining  party  does  not 
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rely  upon  the  misrepresentations,  but  seek* 
from  other  quarters  means  of  verification  of 
the  statements  made,  and  acts  upon  the  infor- 
mation thus  obtained. 

l*he  facts  disclosed  by  the  uncontradicted 
testimony  of  both  parties  bring  this  case  clear- 
ly  within  the  principle  here  stated.  Previous- 
to  the  execution  of  the  contract  of  purchase^ 
and  with*  the  view  of  examining  the  steamboat, 
the  "defendant  went  from  Baltimore  to  [*384^ 
New  York,  taking  with  him  his  son,  who  sut^e- 
quently  became  captain  of  the  boat,  and  two 
ship-carpenters,  and  a  square  to  measure  her 
draught  of  water.  Whilst  there  every  oppor- 
tunity was  given  him  to  examine  the  boat  with 
his  carpenters,  and  a  most  thorough  and  care- 
ful examination  was  made  by  them.  On  two 
occasions  they  measured  the  draught  of  the 
boat,  and  they  witnessed  her  speed  by  accom- 
panying her  on  one  of  her  trips.  The  owner 
went  with  them  to  the  boat  on  their  arrival  in 
New  York,  and  told  them  to  look  for  them- 
selves, and  to  go  anywhere  they  pleased  al>out 
her.  If,  under  these  circumstances,  the  defend- 
ant did  not  learn  ever\'thing  about  her,  and  as- 
certain her  true  draught,  it  was  his  own  faulty 
and  it  would  be  against  the  plainest  principles 
of  justice  to  allow  him  to  set  up,  in  inn>eaoh- 
ment  of  the  validity  of  his  contract,  loose  state- 
ments respecting  the  draught  before  its  "Execu- 
tion, even  though  they  were  false  in  point  of 
fact. 

In  Adtvood  V.  i^mall.  6  CI.  &  F.  262,  the  doc- 
trine was  laid  down  by  the  House  of  Lords 
after  great  consideration  substantially  as  we 
have  stated  it.  In  that  case  the  defendant  had 
sold  to  the  complainants,  constituting  a  c<)m- 
pany  of  numerous  persons,  certain  freeliold  and 
leasehold  property,  including  mines  an<l  iron 
works,  and  had  made  certain  statements  re- 
s|M'eting  the  capabilities  of  the  property.  The 
purehaMTs.  not  relying  upon  these  statements, 
deputed  some  of  their  directors,  together  with 
ex|K'rieneed  agents,  to  aseertain  the  correctness 
of  his  statements.  These  persons  examintsl  the 
property  and  works  and  the  accounts  kept  by 
tlie  defendant,  receiving  from  him  and  his 
agents  every  facility  and  aid  for  that  purpose-, 
and  they  reported  that  the  defendant's  stat»»- 
nients  were  correct.  Upon  a  bill  filed  to  ro- 
seind  the  contract,  on  the  ground  of  fraud,  the 
House  of  Lords  decided  that  the  contract  could 
not  he  rescinded,  reversing,  in  that  respivt.  the 
decree  of  the  court  of  exchecpier.  not  merely 
iK'cause  there  was  no  proof  of  fraud,  hut  Im»- 
cnuM-  the  purchasers  did  not  rely  upon  the 
vendor's  suitenients,  but  teste<l  their  aeeiiraey; 
and.  after  having  knowledge,  or  the  means  of 
kiiowledffe.  *'dcclarcd  that  they  were  sat-  [*383 
isfied  of  their  correctness:  holding  that  if  a  pur- 
chaser choosing  to  judge  for  himselt,  did  not 
avail  hinis<»lf  of  the  knowledge,  or  uumus  of 
knowh  dge  open  t^  him  or  to  his  agents,  he  t»ouM 
not  he  heard  to  say  he  was  deceived  by  the 
vendor*s  representations,  the  doctrine  of  rar^af 
cmpiffT.  applying  in  such  case,  and  the  knowl- 
edge of  his  own  agents  being  as  binding  as  his 
own  knowledge. 

The  doctrine,  substantialK  as  we  have  stated 
it,  is  laid  down  in  numerous  adjudication^. 
Where  the  means  of  information  are  at  hand 
and  e<|ually  open  to  both  parties  and  no  i^>n- 
cealmcnt  is  made  or  attempted,  the  langua^ 
of  the  cases  is,  that  the  misrepresentation  fur- 
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nisiies  no  ground  for  a  court  of  equity  to  refuse 
to  enforce  the  contract  of  the  parties.  The 
neglect  of  the  purchaser  to  avail  himrtelf,  in  all 
«uch  oases,  of  the  means  of  information, 
whether  attributable  to  his  indolence  or  credul- 
ity, takes  from  him  all  just  claim  for  relief. 

We  have  thus  far  assumed  that  the  evidence 
in  the  case  before  us  discloses  false  repreneuta- 
tions  on  the  part  of  the  vendor,  but  justice  to 
him  requires  us  to  say  that  the  evidence  is  in- 
sufticient  to  warrant  this  conclusion.  The  vend- 
or stated  to  the  purchaser  that  he  was  not  a 
steamlKiat  man,  meaning  evidently,  from  the 
context,  that  he  was  not  familiar  with  the  par- 
ticulars in  regard  to  which  the  purchaser  de- 
sired information,  and  referred  him  to  the 
statements  of  the  captain,  at  the  time  inviting 
)iim  and  his  party  to  examine  the  boat  in  every 
]>artic'ular.  The  measurement  made  by  one  of 
hij*  carpenters  showed  tluit  the  boat  drew  four 
feet  nnd  six  inches  of  water  at  midships  whilst 
lying  unloaded  at  the  dock.  The  measurement 
by  the*  other  carpenter  showed  that  the  boat 
then  drew,  forward  and  aft,  three  feet  and  six 
inclii's,  and  both  of  these  measurements  were 
report etl  to  the  defendant,  and  the  latter  was 
accompanied  by  the  declaration  that  the  boat 
drew  too  much  water  for  his  purpose.  The 
captain  of  the  boat  also  took  the  defendant  on 
to  the  dock,  by  which  the  boat  was  lying,  and 
pointe<l  out  to  him  that  she  was  coppered  three 
386*  ]  iect  and  *nine  inches  from  the  keel,  and 
that  she  then  showed  only  three  inches  out  of 
water,  and,  of  course  that  she  then  drew,  for- 
ward and  aft,  unloaded,  three  feet  and  six 
inches.  The  purchase  was  thus  made  by  the  de- 
fendant, with  his  eyes  open,  after  every  oppor- 
-tunity  had  been  afforded  him  for  the  inspection 
of  the  vessel. 

Jt  ioHo%c9  thai  the  decree  must  he  affirmed; 
and  it  is  so  ordered. 


JOHN  H.  BUTLER,  Piff,  in  Err., 

V.  1 

FRANCIS  WATKINS  and  The  Patent  Nut  and  ' 

Bolt  Com  pan  v. 
(See  S.  C.  13  Wall.  450-40.>.) 

Action  for  fraud — necessary  evidence — what  ad-  : 
mi f ted — evidence  of  other  frauds. 

1.  A  manufacturer  may  not  fraudulently  nor  by  i 
deceitful  repi'esentations.   Induce  another  to  with- 
hold from  sale  his  products,  without  ImjIhj?  answer- 
able for  the  injury  occasioned  hy  the  fraud 

2.  In  order  to  maintain  an  action  for  fraud,  it  is 
sufficient  to  show  that  the  defendant  was  )^tity  of 
deceit,  with  a  deslcm  to  deprive  the  plaintiff  of 
fuime  profit  or  advantage  and  to  acquire  it  for 
bimseli.  whenever  loss  or  damage  has  resulted  from 
the  deceit.  • 

3.  In  actions  for  fraud.  lar^e  latitude  Is  always  ! 
given  to  the  admission  of  evidence. 

4.  If  It  lie  shown  that  a  defendant  has  deceived 
and  defrauded  one  person,  it  may  Justly  be  inferred 
That  similar  conduct  towards  another,  at  about  the 
«ame  time  and  in  relation  to  a  like  subject,  was 
actuated  by  the  same  spirit. 

[No.  122.] 
Argued  Mar.  4,  1872.    Decided  Mar.  £5,  287S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
This  action  was  brought  by  Butler,  the  plain- 
tiff in  error  in  the  state  court  of  Louisiana,  in 
the  fourth  district  court  for  the  parish  of  Or- 
leans. 

NOTF. — What  ncccsHftry  to  ttufitain  action  for  de- 
ceit—see  note,  29  L.  ed.  U.  8.  740. 

13  Wall. 


Tlie  defendants,  as  alien  subjects  of  the 
Queen  of  Great  Britain,  removed  the  case  to 
the  United  States  circuit  courf  for  the  district 
of  Louisiana.  The  case  was  tried  in  Feb., 
1870,  upon  pleadings  filed  in  the  circuit  court, 
and  resulted  in  a  verdict  for  the  defendant. 
The  plaintiff  filed  several  bills  of  exception, 
and  Feb.  19,  took  an  order  to  show  cause  why 
-\  new  trial  should  not  be  had,  and  filed  writ- 
ten reasons  therefor  Apr.  12,  1870.  A  motion 
for  a  new  trial  was  heard  Apr.  14,  and  denied, 
and  judgment  signed  for  the  defendants  Apr. 
16,  1870.  To  review  that  judgment,  the  plain- 
tiff brought  this  writ  of  error. 

It  ai^ars  that  the  patent  Nut  ft  Bolt 
Company  is  a  corporation  formed  imder  the 
limited  liability  act  of  Great  Britain,  for  the 
manufacture  of  iron,  at  Birmingham,  Eng- 
land. The  defendant,  Watkins,  is  what  it 
termed  a  managing  director.  In  Jan.,  1868, 
he  was  at  New  Orleans,  Louisiana,  and  had 
some  intercourse  with  the  plaintiff,  who  had 
one  or  more  patents  for  fastening  cotton  bales 
with  iron  ties. 

The  petition  of  the  plaintiff  charged  that  the 
defendant  deliberately  attempted  to  induce 
plaintiff  to  believe  that  they  would  make  a 
contract  with  him,  and  to  induce  him  thereby 
to  neglect  other  opportunities  of  introducing 
his  tie  into  market  and  to  keep  him  in  a 
condition  of  expectancy  and  hope  until  the 
cotton  season  had  passed,  and  that,  all  the 
time,  the  defendant's  acts  and  promises  had 
been  in  bad  faith,  without  any  intention  ever 
to  fulfil  the  same,  and  solely  to  defraud  the 
plaintiff.  That  the  plaintiff  had  relied  on 
them,  and  had  been  thus  defrauded. 

The  bill  of  exceptions  to  the  instructions  of 
the  court  below,  states  that  there  was  evi- 
dence before  the  jury  tending  to  show  that 
there  was  an  understanding  had  between  the 
plaintiff  and  Watkins,  acting  for  himself  and 
the  company,  for  the  manufacture  and  sale  of 
the  plaintiff's  tie  upon  the  terms  and  condi- 
tions set  forth  in  a  document  attached  and 
marked  "A;"  that  when  this  document  was 
handed  to  WatKins,  he  wrote  the  letter  marked 
"B;"  that  the  plaintiff  expressed  his  willing- 
ness to  sign  the  same;  but  that  Watkins  told 
him  that  the  document  ^A"  would  have  to  be 
sent  to  England  and  undergo  certain  formali- 
ties to  make  it  complete  in  form  only  and  that 
the  paper  was  taken  to  England  and  was  never 
completed  in  form,  and  that  the  acts  of  the 
defendant,  from  the  beginning  to  the  end,  were 
fraudulent  and  deceptive. 

''A"  is  a  paper,  not  signed  nor  dated,  in  the 
form  of  a  proposed  contract  whereby  the  plain- 
tiff, Butler,  of  the  first  part,  agrees  to  give  the 
defendants  the  right  of  manufacturing  and 
selling  hoops  and  buckles  or  iron  cotton  ties,  un- 
der his  patent.  The  defendants  were  to  manu- 
facture the  same  at  as  low  price  as  possible  in 
surticient  quantity  to  supply  the  demand  for 
the  same,  and  to  make  vigorous  exertions  to 
introduce  the  ties  in  all  countries  where  they 
could  be  sold.  There  were  also  provisions  for 
accounts,  statements,  and  divisions  of  profits. 

**B"  is  the  answer  of  Watkins  to  this  docu- 
ment. He  says  that  he  has  read  the  draft 
agreement  and  that  it  seems  to  be  about  the 
thing;  that  he  will  have  the  same  put  in 
shape  on  his  arrival  home  and   let  plaintiff 
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have  two  copies,  one  to  retain,  the  other  to 
return   to  him. 

Tlie  case  further  appears  in  the  opinion. 

.ycasra.  Peokham,  Lacey,  and  Butler,  for 
plflintiflT  in  error. 

Messrs.  John  A.  Campbell.  P.  Phillips,  and 
D.  G.  Campbell  for  defendants  in  error. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

We  nre  unable  to  discover  error  in  the  in- 
structions given  to  the  juiy  by  the  court 
Ik»Io\v,  or  in  the  answers  made  to  the  prayers 
of  the  defendants.,  except  in  a  single  particu- 
hir.  Wliat  the  court  said  may  have  been  inad- 
CH]uate  to  a  full  presentation  of  the  case,  but 
the  plaintiff  asked  for  no  instructions,  and 
he  cannot,  therefore,  now  be  heard  to  complain 
that  full  instructions  were  not  g^ven.  The 
bills  of  exceptions  bring  upon  the  record  only 
that  which  was  said  to  the  jury,  and  to  that 
alone  can  error  be  assigned. 

It  is  quite  true  that  the  suit  was  not 
brought  upon  any  contract.  The  theory  of  the 
plaintiff  was  that  no  agreement  had  ever  been 
made,  and  that  the  defendants  had  never  in- 
tended making  one,  though  all  the  while  dur- 
ing the  negotiation  deceptively  and  fraudulent- 
ly holding  out  to  the  plaintiff  a  profession  of 
intention  to  conclude  an  agreement,  and  that 
this  was  done  with  the  purpose  of  keeping  the 
plaintiff's  "cotton  tie"  out  of  the  market.  The 
answers  to  the  defendants'  prayers,  so  far  as 
they  tend  to  show  that  no  contract  had  been 
concluded  were,  therefore,  favorable  rather 
463*1  •than  hurtful  to  the  plaintiff's  case,  and 
they  furnish  no  just  ground  for  complaint. 

The  court,  however,  erred  in  charging  the 
jury  that  if  they  believed  "the  corporation 
never  gave  any  authority  to  the  defendant, 
Watkins.  to  assent  to  the  proposal,  or  draft 
agreement,  in  their  behalf,  and  in  their  name, 
and  never  sanctioned  the'  same  as  a  corporate 
act,  the  suit  could  not  be  maintained  against 
thorn."  If  by  this  it  was  meant  that  no  suit 
upon  the  contract  could  be  maintained,  the  in- 
struction was  correct,  but  this  could  not  have 
been  so  understood  by  the  jury.  No  such  ques- 
tion was  before  them.  It  does  not  follow,  be- 
cause the  corporation  never  authorized  or  sanc- 
tioned a  contract,  that  they  may  not  be  respon- 
sible for  such  a  fraud  as  was  alleged  in  the 
petition.  We  have 'not  all  the  evidence  before 
us,  but  it  does  appear  that  some  evidence  was 
given  tcmling  to  show  that  the  acts  and  con- 
dnc-t  of  the  defendants  (Watkins  and  the  corpo- 
ration) were  deceitful  and  fraudulent,  de- 
siguc^l  to  mislead,  and  done  for  the  purpose 
of  keeping  the  plaintiff's  cotton  tie  out  of 
the  market,  in  order  that  they  might  secure 
h<»avv  sales  of  the  Beard  tie,  in  which  thov 
were  largely  interested.  If  the  evidence  did  es- 
tablish «r  tendnl  to  establish  such  deceit  and 
fraud,  for  such  a  piirpose,  and  if  the  plaintiff 
was  injunnl  thereby,  as  his  petition  allege<l. 
it  was  erroneous  to  charge  the  jury  that  the 
suit  could  not  be  maintained.  Competition  in 
efforts  to  secure  the  market  is  doubtless  law- 
ful. A  manufacturer  may  by  superior  energy'. 
or  enterprise,  supply  all  the  buyers  of  a  par- 
ticular article,  and  thus  leave  no  market  for 
similar  articles  manufactured  by  others.  But 
he  may  not  fraudulently  or  by  deceitful  rep- 
resentations induce  another  to  withhold  from 
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sale  his  products  without  being  answerable  for 
the  injury  occasioned  by  the  fraud.  Whether 
negotiations  for  a  purchase  never  concluded 
were  in  fact  fraudulent:  whether  they  were 
commenced  and  continued  solely  with  the  pur- 
pose of  dishonestly  inducing  the  plaintiff  to- 
forego  offering  his  goods  until  the  market  had 
been  supplied,  and  whether  such  was  the  con- 
sequence of  the  defendants'  fraudulent  conduct, 
were  questions  of  fact  which  should  have  been 
submitted  'to  the  jury  oirthe  evidence.  [*404 
If  answered  affirmatively,  the  action  was  sits- 
tainable.  In  order  to  maintain  an  action  for 
fraud  it  is  sufficient  to  show  that  the  defend- 
ant was  guilty  of  deceit,  with  a  design  to  de- 
prive the  plaintiff  of  some  profit  or  advantage, 
and  to  acquire  it  for  himself,  whenever  lofts 
or  damage  has  resulted  from  the  deceit.  This 
was  well  illustrated  in  Barley  v.  Walfordr 
0  Ad.  &  El.  N.  S.  107.  There  it  appeared  that 
a  plaintiff,  who  was  a  dealer  in  silk  goods^ 
had  been  hindered  in  his  trade  and  induced 
to  refrain  from  making  goods  with  a  certain 
ornamental  design,  by  a  false  representation 
made  by  the  defendant,  and  known  by  him 
to  be  false,  and  that  a  pattern  of  the  goods 
had  been  registered  by  another,  and  it  was 
ruled  that  an  action  would  lie  to  recover  dam- 
ages for  the  injury,  especially  when  the  deceit 
was  with  a  view  to  secure  some  unfair  advan- 
tage to  the  defendant. 

We  think  also  the  court  erred  in  refusing  to 
receive  in  evidence  the  defendants'  letters  to 
Wailey  in  connection  with  Wailoy's  testimony* 
It  was  an  important  inquiry  in  the  case  what 
was  the  purpose  or  animus  of  the  defendants 
in  their  negotiations  with  the  plaintiff?  Was 
it  to  mislead  him  by  holding  out  false  hopes 
of  consummating  an  arrangement  by  which  nis 
cotton  tie  could  be  introduced  into  the  market, 
and  was  this  in  order  to  secure  the  defendanta 
themselves  against  competition?  Deceit  in  ef- 
fecting such  a  purpose  lay  at  the  basis  of  the 
action.  But  how  can  such  a  purpose  be  shown 
when  it  has  not  been  avowed?  Actual  fraud 
is  always  attended  by  an  intent  to  defraud, 
and  the  intent  may  be  shown  bv  any  evidence 
that  has  a  tendency  to  persuade  the  mind  of 
its  existence.  Hence,  in  actions  for  fraud, 
large  latitude  is  always  given  to  the  admission 
of  evidence.  If  a  motive  exist  prompting  to 
a  particular  line  of  conuuct,  and  it  he  shown 
that  in  pursuing  that  line  a  defendant  has 
deceived  and  defrauded  one  person  it  may  just- 
ly be  inferred  that  similar  conduct  towards 
another,  at  about  the  same  time  and  in  rela- 
tion to  a  like  subject,  was  actuated  by  the 
same  spirit.  If,  therefore,  it  be  true  that  in 
•the  spring  or  early  summer  of  1808  the  r*465 
defendant  had  similar  negotiations  with  Wailey 
respecting  his  cotton  tie,  and  conducted  to- 
wards him  deceitfully  in  order  to  keep  his  tie 
out  ot  the  market  that  year,  the  fact  tends 
to  show  that  in  their  conduct  towards  the 
plaintiff,  there  was  the  same  animu«,  ond  thnt 
they  had  the  same  object  in  view.  Tlmt  tho 
evidence  offered  was  admissible  for  that  pur- 
pose is  abundantly  proved  by  the  authorities. 
Castle  V.  Bullard,  2.3  How!  172,  16  L.  ed. 
424:  Lincoln  v.  C/o/?i»i,  7  Wall.  132,  19  L. 
ed.  106. 

Thr  judgment  is  reversed  and  a  neic  trial 
is  ordered, 

Bov.m. 
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THE  COMMONWEALTH    OF  KENTUCKY, 

Petitioner, 

V. 

GEORGE    8.    BOUTWELL,    Secretary   of   the 
Treasury  of  the  United  States. 

(See  8.  C.  18  Wall.  526-531.) 

MandamuB  to  (secretary  of  Treasury,  to  compel 

payment — repeal  of  law. 

1.  Where  the  Secretary  of  the  Treasury  was  not 
asked  to  pay  money  until  the  time  limited  in  the 
law  for  the  appronrlation  to  take  effect  had  ex- 

Elred  a  writ  of  mandamus  to  compel  payment  by 
Im  will  not  be  issued. 

2.  After  Congress  has  withdrawn  the  appropria- 
tion for  refunding  to  states  expenses  incurred  in 
raising  volunteers  during  the  late  Rcliellion,  this 
court  will  not  order  the  Secretary  to  deliver  a  war- 
rant to  one  of  the  states  for  the  payment  of  such 
exnenses.  _  . 

[No.   6.     Orig.] 

Argued  Mar,  8,  187t.    Decided  Mar.  25,  1872. 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Messrs.  Jos.  Cskmej,  Oeorge  McKee,  Allen 
A*   Bnrtoiiy  and  Hartley  d   Carey  for   peti- 
tioner. 

Messrs.  Geo.  R.  Williams,  Atty.  Oen,,  B. 
fit.  Bristow,  Solicitor  Oen.,  and  C.  H.  Hill, 
Asst.  Atty.  Oen.,  for  United  States. 

Mr.  Justice  DaTie,  delivered  the  opinion  of 
the  court: 

The  state  of  Kentucky,  through  its  consti- 
tuted authority,  asks  this  court,  in  the  exercise 
of  its  original  jurisdiction,  for  a  peremptory 
writ  of  mandamus,  to  compel  the  defendant  to 
deliver  to  the  state  a  warrant  to  which  it  is 
entitled,  for  expenses  incurred  in  defense  of 
the  Union.  This  application  is  based  on  the 
provision  of  an  act  of  Congress,  of  July  27, 
1861,  12  Stat,  at  L.  276,  directing  the  Secre- 
tary of  the  Treasury  to  refund  to  the  gov- 
ernor of  any  state  the  expenses  properly  in- 
curred in  raising  troops  to  aid  in  the  suppres- 
sion of  the  late  Rebellion. 

The  petition  in  this  case,  after  setting  forth 
the  nature  of  the  claim  of  Kentucky  under  this 
law,  its  approval  by  the  Secretary  of  War  and 
the  accounting  officers  of  the  Treasury  Depart- 
ment, alleges  that  the  acting  Secretary  of 
the  Treasury,  on  the  30th  of  June,  1871, 
caused  to  be  issued  and  signed  a  warrant  upon 
the  Treiasurer  of  the  United  States  for  the 
sum  due  the  state,  which,  after  being  coun- 
tersigned by  the  First  Comptroller,  was  with- 
held from  the  relator  by  direction  of  the  de- 
fendant. The  purpose  of  this  proceeding  is 
to  obtain  possession  of  this  warrant,  or,  if 
this  cAnnot  be  done,  to  procure  the  delivery 
of  another  warrant  oif  like  amount  to  the  agent 
of  the  state. 

The  defendant,  in  his  return  to  the  alterna- 
tive writ  of  mandamus,  previously  .ordered  in 
the  case,  among  other  things,  denies  that  the 
acting  {Secretary  of  the  Treasury,  on  the  30th 
day  of  June,  1871,  or  on  any  other  day,  caused 
to  be  issued  a  warrant  as  alleged  in  the  pe- 
tition, but  says  that  as  he  is  informed  and 
believes  the  facts  in  regard  to  the  said  pre- 
tended warrant  are  these: 

On  said  30th  June.  Fayette  Hewitt,  the 
agent  of  said  state  of  Kentiicky,  about  the 
close  of  business  hours,  applied  to  the  chief  of 
the  warrant  division  in  the  office  of  respond- 
ent to  prepare  a  warrant  for  said  sum,  and 
13  Wall. 


said  chief  declined  to  prepare  such  warrant 
at  •that  time,  unless  specially  directed  to  [*528- 
do  so  by  the  acting  Secretary;  and  said  agents 
applied  to  said  acting  Secretary,  who  deter- 
mined not  to  issue  such  a  warrant,  on  the- 
ground  that  by  the  act  of  July  27,  1861,  the  mat- 
ter was  lodged  specially  in  the  judgment  and 
discretion  of  the  Secretary  himself,  who  was  ab- 
sent, and  that  the  propriety  of  the  issuing  of 
said  warrant  would  be  determined  by  him  on. 
his  return;  but  in  view  of  the  urgent  request 
of  said  agent,  and  representations  by  him  that 
after  said  30th  of  June,  the  appropriation^ 
would  be  no  longer  available  for  the  payment 
of  said  claim,  said  acting  Secretary  determined 
to  confer  with  the  officers  of  the  department,, 
and  if  deemed  advisable  and  proper,  to  pre- 
pare and  sign  a  warrant  on  said  dav,  in  order 
to  save  the  appropriation,  whlcn  warrant 
should  not  be  issued  nor  registered  nor  re- 
corded, but  should  be  retained  in  the  office  of 
said  acting  Secretary,  subject  to  approval  or 
rejection  by  the  Secretary  on  his  return;  and 
said  acting  Secretary  did,  accordingly,  call  to- 
gether said  officers  at  his  office,  at  about  8* 
o'clock  in  the  evening  of  said  day,  and  it  was 
then  and  there  agre^  that  a  warrant  should 
be  prepared  and  signed,  ana  should  not  be  reg- 
istered or  delivered,  but  should  be  so  detain^ 
and  submitted  to  the  Secretary  on  his  return^ 
to  be  by  him  approved  and  issued  or  canceled,. 
SB  he  should  determine;  and  said  warrant 
was  accordingly  prepared  and  signed  and  coun- 
tersigned at  the  office  of  said  acting  Secretary^ 
and  was  so  retained. 

And  he  further  says  that  on  his  return  U> 
Washington,  about  the  middle  of  July,  1871,. 
said  prepared  warrant  was  presented  to  him 
for  approval  by  said  acting  Secretary,  in  ac- 
cordance with  the  understanding  between  the 
acting  Secretary  and  Hewitt,  and  upon  mature- 
consideration  said  claim  was  rejected,  and  said 
preparea  warrant  was  canceled  by  liim. 

And  as  a  conclusion  from  these  facts,  the- 
defendant  denies  that  it  is  the  legal  right  of 
the  said  commonwealth  of  Kentucky  to  have- 
said  warrant,  and  to  receive  said  sum  of  mon- 
ey as  alleged,  and  says  that  he  cannot  now 
deliver  the  warrant  conditionally  *signpd  [*529 
as  aforesaid,  as  prayed  for  by  the  relator,  be- 
cause the  same  was  officially  canceled  by  him- 
on  rejection  of  the  claim,  and  that  he  cannot- 
now  prepare  and  deliver  another  warrant  up- 
on the  Treasurer  of  the  United  States,  because- 
he  says  that  there  is  not  now  any  appropria- 
tion out  of  which  it  can  be  paid. 

This  answer  must,  in  the  state  of  the  plead- 
ings, be  taken  as  true,  so  far  as  its  statement 
of  facts  is  concerned  and,  therefore,  presents 
a  complete  defense  against  the  demand  of  the 
writ. 

It  seems  very  dear,  if  no  warrant  were  ever 
issued,  and  the  condition  of  the  law  on  the 
subject  at  the  present  time  does  not  author- 
ize the  Secretary  to  issue  one,  that  the  pray- 
er of  the  petition  cannot  be  granted.  If  it 
be  conceded,  as  is  argued  by  the  counsel  for- 
tne  petitioner,  that  the  decision  of  the  ac- 
counting officers  was  conclusive  upon  the  Sec- 
retary, and  that  he  should  have  paid  the  mon- 
ey, if  applied  to  in  proper  season,  still  the- 
fact  exists  that  he  was  not  asked  to  pay  the 
money  until   the  time  limited  in  the  law  for- 
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the  appropriation  to  take  etlect  had  expired. 
It  will  not  do  to  say  that  the  proceedings 
by  the  acting  Secretary  vested  a  right  in  the 
state,  which  could  not  be  defeated  by  the  re- 
fusal of  the  Secretary  to  approve  the  pre- 
pared warrant,  because  the  validity  of  this 
proceeding  depended  entirely  on  the  future 
action  of  the  Secretary.  By  the  very  terms 
of  the  agreement  the  warrant  was  to  be  re- 
tained in  the  otiice,  subject  to  the  approval 
•or  rejection  by  the  Secretary  on  his  return 
to  Washington.  If  the  acting  Secretary  had  the 
j)o\ver,  in  the  absence  of  his  principal,  to  :*ign 
-630*]  and  deliver  the  warrant — a  •point  on 
which  we  express  no  opinion — he  did  not 
choose  to  exercise  it,  but  preferred  in  a  mat- 
ter of  such  consequence  to  leave  the  ultimate 
decision  of  the  question  to  the  Secretary  him- 
self. Nothing  fairer  than  the  arrangement 
-which  was  made  could  have  been  expected  of 
a  Mubordinate  officer,  anxious  to  preserve  the 
rights  of  all  the  parties  concerned,  but  unwil- 
ling to  take  the  responsibility  of  paying  so 
large  a  claim  during  the  temporal^'  absence 
of  the  head  of  the  department,  and  nothing 
'better  for  the  interest  of  the  state  could  have 
been  looked  for  under  the  circumstances.  As 
the  appropriation  was  not  available  after  the 
30th  of  June,  the  papers  were  arranged  to  save 
it,  if  the  Secretary  should  on  his  return  ap- 
prove the  warrant,  and  order  it  to  be  issued. 
On  the  contrary,  if  the  transaction  did  not 
meet  with  his  approbation  the  warrant  was  to 
be  canceled  and  held  for  nought.  In  this  state 
of  the  case,  it  is  quite  clear,  that  the  warrant 
could  have  no  effect  without  the  Secretary's 
approval,  and  as  he  decided  adversely  ivs  soon 
as  his  attention  was  called  to  the  subject,  it 
follows,  as  a  necessary  consequence,  that  this 
warrant,  if  it  had  any  life  before,  ceased  to 
liave  it  after  this  decision  was  made,  and  that 
the  allegation  in  the  petition,  that  the  war- 
rant was  wrongfully  withheld  from  the  relator, 
is  not  sustained. 

It  is  insisted,  however,  that  the  court  should 
now  order  the  Secretary  of  the  Treasury  to 
deliver  to  the  relator  another  warrant  in  place 
of  the  one  thus  canceled. 

This  proposition  would  present  an  important 
•question,  if  there  were  money  in  the  Treasury 
appropriated  to  pay  this  claim  but  as  Congress 
has  seen  fit  to  withdraw  the  appropriation 
for  refunding  to  states  expenses  incurred  in 
raising  volunteers  during  the  late  Rebellion,  it 
18  difficult  to  see  on  what  ground  it  can  be 
based.  If  it  be  conceded  that  the  state  had 
a,  right  on  the  30th  of  June,  1871,  to  demand 
•of  the  Secretory  of  the  Treasury,  in  |)erson, 
pavment  of  the  amount  due  her  under  the 
terms  of  the  act  of  July  27,  18G1  ( 12  Stat,  at 
L.  270)  and  that  the  claim  was  in  such  a 
•condition  of  settlement  that  he  had  no  power  to 
revise  it,  still  it  is  manifest  that  he  was  justi- 
fied in  refusing  compliance  with  a  demand 
531*]  *made  after  that  day.  Congress,  on  the 
12th  of  July.  1870,  repealed  the  law  on  which 
this  claim  is  founded.  10  Stat,  at  L.  p.  250.  It 
•cannot  lie  supposed  that  this  legislation  was 
directed  against  the  ultimate  payment  of  the 
promised  indemnity,  for  the  repealing  act  did 
not  go  into  operation  until  the  1st  of  July, 
1871.  16  Stat,  at  L.  250.  For  nearly  a 
Tear,  therefore,  the  appropriation  was  contin- 
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ued,  and  the  constituted  authorities  of  the 
states  were  told  to  hasten  their  action  if  they 
wished  to  avail  themselves  of  the  benefits  of 
law.  It  was  easy  for  them  to  see  that  if  by 
delay,  or  from  any  other  cause,  they  Buffered 
the  appropriation  to  expire  without  getting 
a  settlement  of  their  claims,  that  additional 
legislation  would  be  necessary  to  furnish  them 
relief,  for  the  effect  of  the  repealing  law  after 
the  limitation  expired,  was  not  only  to  take 
the  subject  out  of  the  control  of  the  Secre- 
tary, but  to  place  it  within  the  control  of 
Congress. 

These  views  dispose  of  this  case.  It  is  prop- 
er to  observe,  in  conclusion,  that  many  import- 
ant questions  are  presented  in  the  pleadings, 
and  were  argued  at  the  bar,  on  which  we  have 
purposely  refrained  from  expressing  an  opin- 
ion, and  which  are  open  for  consideration  in  any 
future  case  that  may  arise,  where  they  are  ap- 
plicable. 

The  demurrer  to  the  answer  is  overruled, 
and  a  peremptory  icrit  of  mandamus  is  denied. 


EfB  parte  JOHN  H.  RUSSELL,  Petiiioner, 
(See  8.  C.  13  Wall.  664-672.) 
Power  of  court  of  claims  to  grant  a  new  trial 
after  decision  of  this  court — mandamus  to 
itf  when  issued-— dismissal  of  appeal — when 
motion  made. 

1.  The  court  of  claims  may  grant  a  new  trial 
after  a  decision  by  this  court  on  appeal  from  It, 
notwithstaudlDg  the  filing  of  the  mandate  of  this 
court. 

2.  Where  a  court  declines  to  hear  a  case  or  mo- 
tiou,  aliening  its  own  Incompetency  to  do  so,  or 
that  of  the  party  to  be  heard,  mandamus  Is  the 
proper  remedy. 

.3.  Dismissai  of  appeal  Is  the  proper  remedy 
where  it  has  been   improperly  allowed. 

4.  A  party  wtslilni;  co  move  the  dismissal  of  an 
appeal,  need  uot  awnit  rlie  arrival  of  the  term  to 
which  the  record  ouicht  to  be  returned. 

[No.  9.  Orig.] 

Argued  Mar.  1,  187 J,     Decided  Mar,  25,  1872, 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Mr,  W.  Penn  Clarke,  for  petitioner: 

I.  Appeals  from  the  court  of  claims  are 
only  authorized  in  cases  of  final  judgment. 

Act  of  Mar.  3,  18G3,  §  5,  12  8tat.  at  L. 
7G5;  act  of  June  25,  ISiiS,  $  2,  15  Stat,  at 
L.  75. 

The  term  "final  judgment''  used  in  the  stat- 
utes does  not. mean  the  last  act  or  order  of 
the  court  in  a  cause;  but  that  decisi(Hi  which 
determines  the  right  of  the  parties,  and  vir- 
tually settles  the  litigation.  2  Burr.  Law  Die. 
iOC. 

II.  A  motion  to  grant  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  the  action  of  the  court  thereon  cannot  be 
assigned  as  error,  and  will  not  be  considered 
by  the  appellate  tribunal. 

Barr  v.  Gratz,  4  Wheat.  213;  Blunt  v.  Smith, 
7  Wheat,  248;  Henderson  v.  Moore,  5  Cranch, 
11;  Ins.  Co.  V.  Youna,  5  Cranch,  187;  Ins.  Co. 
V.  Hodgson,  6  Cranch,  206;  ^Vy^e  v.  Coxe,  14 
How.    1 . 

III.  The  allowance  of  the  appeal  is  a  viola- 
tion of  the  ma.ndate  of  the  Supreme  Court. 

The  inferior  court  is  bound  to  obey  the  man- 
date of  the  Supreme  Court,  and  must  carry  it 
into  execution. 

80  V.  8. 
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Ex  parte  Sihhald  ▼.  17.  8.  12  Pet.  488;  Ex 
parte  Story,  12  Pet.  339;  SkiUem  v.  May,  6 
Cranch,  2«7;  Chaires  v.  U.  S.  3  How.  Oil; 
West  V.  Braahear,  14  Pet.  51;  Cook  v.  Bum- 
In/,  ante,  29;  Kx  parte  D.  d  P.  R.  R.  Co,  1  Wall. 
60,  17  L.  ed.  514. 

IV.  The  2d  section  of  the  act  of  June  25, 
1808,  above  cited,  does  not  clinnge  the  law  in 
relation  to  the  right  of  appeal  from  the  court  of 
claims.  Tlie  Ist  section  expressly  confines  the 
rijfht  of  appeal  to  final  judgments,  and  is  thus 
in  harmony  with  the  right  as  conferred  in  the 
act  of  18(i3.  The  2d  section  only  extends  the 
time  witliin  which  the  government  may  exercise 
the  right  of  appeal.  The  extension  is:  (1) 
**\Vhile  any  suit  or  claim  is  pending  before  or  on 
appeal  from  said  court"  (of  claims) ;  or  (2) 
•*within  two  years  next  after  final  disposition 
of  any  such  suit  or  claim."  Final  disposition 
where?  In  the  court  of  claims.  The  act  re- 
lates only  to  court  of  claims,  and  the  limitation 
is  twofold.  If  the  two  limitations  were  united 
by  tlie  conjunction  "and,"  instead  of  the  prepo- 
sition *'or,"  the  section  would  then  hbar  the  con- 
struction contended  for  by  the  government. 

Messrs.  William  MciCicKael,  Asst,  Atty. 
<icn.,  C.  H.  Kill,  Asst.  Atty.  Gen.  and  B.  H. 
Dristow,  Solicitor  Oen.,  for  Ijnited  States: 

We  contend  that  the  judgment  in  question 
comes  within  the  provisions  of  the  law  in  refer- 
ence to  appeals  from  the  court  of  claims. 

Act  of  Mar.  3,  1863,  f  5,  12  Stat,  at  L.  765; 
act  of  June  25,  1868,  f  1,  15  Stat,  at  L.  75. 

The  appeal  is  not  from  an  order  of  tlie  court 
of  claims,  overruling  a  motion  for  a  new  trial 
after  hearing  upon  its  merits,  but  is  from  a 
judgment  dismissing  such  a  motion  for  want  of 
jurisdiction.  The  object  of  the  appeal  is  not  to 
control  the  decision  of  the  court  below  upon  the 
tnerits  of  the  motion^  but  to  induce  a  hearing 
lupon  it. 

The  court  of  claims  has  never,  as  a  court, 
passed  upon  the  merits  of  the  motion  for  a  new 
trial.  Its  action  of  Dec.  13,  1871,  was  to  grant 
a  reargiiment  of  it.  Judges  Peck  and  Nott  dis- 
sented; but  this  was  the  dissent  of  a  minority, 
and  so  far  as  the  rights  of  the  defendant  were 
concerned,  the  motion  was  in  the  same  position 
as  if  it  had  never  been  argued;  and  when,  more 
than  a  month  later,  it  was  reached  for  the  re- 
ft rgument  which  the  court  had  accorded,  it  was 
the  right  of  the  defendant  to  be  heard  upon  the 
tnerits  of  the  motion.  The  court  might  then, 
upon  bearing,  overrule  the  motion  upon  its  mer- 
its, but  cannot  deny  that  hearing,  and  dismiss 
the  motion  for  want  of  jurisdiction,  because  a 
minority  of  its  number  had  dissented  from  the 
action  of  the  court  of  Dec.  13,  1871,  and  when 
it  saylB  that  they  are  concluded  by  that  dissent- 
ing opinion  and  give  to  it,  in  the  face  of  the 
record,  the  effect  of  a  previous  judgment,  by 
-which  it  is  estopped,  its  judgment  is  properly 
subject  of  appeal  "not  for  error  in  tne  exer- 
cise of  their  discretion,  but  for  the  error  of 
deciding  that  they  had  no  discretion  to  exer* 
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Beach  v.  Chamberlain,  3  Wend.  366 ;  and  see, 
also,  ^fcElwain  v.  Coming,  12  Abb.  20 ;  Perdue 
V.  Mayor t  etc.  12  Abb.  29;  Bk.  v.  TreadirelU 
34  Barb.  557;  Powell  v.  J  opting,  2  Jones  (N. 
C.)    400;  Hill,  New  Tr.  575. 

The  mandate  of  the  Supreme  Court  has  referr 
ence  only  to  the  affirmance  of  the  judgment  oi 
-the  court  of  claims  of  Dec.  6,  1869,  and  does  not 
13  Waxx.  U.  8.,  Book  20. 


affect  the  rights  of  the  defendant  under  the  1st 
and  2d  sections  of  the  act  of  June  25,  1868.  By 
the  2d  section  of  this  act  the  court  of  claims  is 
empowered  and,  as  we  contend,  directed  to  grant 
a  new  trial  to  the  defendant  under  certain  con- 
ditions, •'within  two  years  next  after  the  final 
disposition  of  any  suit  or  claim."  The  words 
**final  dispositicm"  in  this  section  do  not  relate 
alone  to  the  action  of  the  court  of  claims,  but 
where  cases  are  appealed  to  the  Supreme  Court, 
cannot  be  regarded  as  finally  disposed  of  until 
this  court  has  expressed  its  judgment,  and  the 
two  years  recited  in  the  statutes  are  to  be 
measured  from  that  time.  In  the  present  case 
that  limitation  has  not  yet  expired,  and  the 
motion  for  a  new  trial  was  not  only  made 
within  it,  but  also  within  two  years  from  the 
judgment  of  Dec.  6,  1869,  in  the  court  of  claims. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

It  appears  from  the  affidavit  and  exhibits  on 
which  this  motion  was  based,  that  in  October, 
1867,  Russell  filed  a  petition  in  the  court  of 
claims,  to  recover  from  the  United  States  for 
tlio  use  of  certain  steamboats,  and  that  he  ob- 
taine<l  a  judgment  for  $41,355.33  on  the  Cilh  of 
Deccinlier,  1860;  that  afterwards  an  appiMil  was 
taken  to  this  court  on  behalf  of  the  t'Uited 
States,  and  the  judgment  of  the  court  of  claims 
was  affirmed,  on  the  20th  of  XovemlMT,  1871; 
that,  pending  the  appeal,  the  counsel  for  the 
United  States  appliea  to  the  court  of  claims 
for  a  new  trial,  but  the  *motion  was  not  [*606 
argued  until  after  the  decision  of  the  case  here 
and  the  appeal,  although  it  was  argued  liefore 
the  mandate  was  issued;  that  the  motion  for  a 
new  trial  failed  by  an  equal  division  of  the 
court;  that  the  mandate  from  this  court. was 
filed  in  the  court  of  claims  on  the  12th  day  of 
December,  1871,  and  on  the  next  day  that  court 
ordered  a  rehearing  of  the  motion  for  a  new 
trial;  and  that  on  the  29th  of  January,  1872, 
the  court  of  claims  dismissed  the  motion  for  a 
new  trial  as  for  want  of  jurisdiction,  on  the 
ground  that  after  it  was  made,  the  mandate  of 
the  Supreme  Court  had  been  filed  afllrming  the 
judgment  and  also  on  the  ground  that  the  mo- 
tion had  failed  on  the  prior  hearing  by  an  equal 
division  of  the  court.  From  this  last  decision 
the  counsel  for  the  United  States  appealed  to 
this  court,  and  the  appeal  was  allowed  by  the 
court  of  claims.  Thereupon  the  claimant  moved 
that  court  to  vacate  the  allowance  of  the  appeal, 
but  the  court  refused  to  do  so.  He  now  moves 
this  court  for  a  mandamus,  to  compel  the  court 
of  claims  to  vacate  its  order  allowing  the  ap* 
peal;  and  the  grounds  on  which  the  appeal  is 
made,  are: 

First,  that  an  appeal  does  not  lie  from  an 
order  refusing  a  new  trial,  because  it  is  not  a 
final  judgment;  second,  that  the  granting  of  a 
new  trial  rests  in  the  discretion  of  the  court ; 
third,  that  the  allowance  of  the  appeal  was  a 
violation  of  the  mandate  of  this  court. 

•We  think  that  the  court  of  claims  [*668 
erred  in  dismissing  the  motion  for  a  new  trial 
as  for  want  of  jurisdiction ;  that  the  counsel  for 
the  United  States  mistook  their  remedy  in  ap- 
pealing from  that  decision :  and  that  the  claim- 
ant has  equally  mistaken  his  remedy  in  apply- 
ing for  a  mandamus  to  vacate  the  allowance  of 
the  appeal. 

The  difficulty  has  arisen  out  of  the  anomalous 
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provisions  of  the  2d  section  of  the  act  of  June 
25,  ]^G8,  which  enacts  as  follows: 

"That  the  said  court  of  claims,  at  any  time 
while  anv  suit  or  claiiti  is  pending  before  or 
on  appeal  from  said  court,  or  within  two  years 
next  after  the  final  disposition  of  any  such  suit 
or  claim,  may,  on  motion,  on  behalf  of  the 
United  States,  grant  a  new  trial  in  any  such 
suit  or  claim,  and  stay  the  payment  of  any  judg- 
ment therein,  upon  such  evidence  (althougn  the 
same  may  be  cumulative  or  otherwise)  as  shall 
reasonably  satisfy  said  court  that  any  fraud, 
wrong  or  injustice  in  the  premises  has  been  done 
to  the  United  States;  but,  until  an  order  is 
made  staying  the  payment  of  a  judgment,  the 
same  shall  be  payable,  and  paid  as  now  provided 
by  law." 

The  policy  of  this  act  was  undoubtedly  dic- 
tated by  the  fact  that  the  government  agents 
are  at  a  great  disadvantage  in  defending  suits  in 
the  court  of  claims  on  account  of  their  {)ersonal 
ignorance  of  the  facts,  and  of  the  witnesises  and 
evidence  necessary  to  rebut  the  petitioner's  case ; 
for  all  which  they  have  to  depend  on  distant  and 
uninterested  parties,  or  parties  whose  sympa- 
thies and,  perhaps,  whose  interests  are  with  the 
claimants,  whilst  the  claimants  have  had  years 
to  prepare  and  get  up  their  cases  and  to  select 
the  mosl^  favorable  proofs  to  sustain  them.  From 
these  causes,  no  doubt,  the  government  is  often 
greatly  defrauded,  and  claims  are  proved  and 
adjudged  against  it  which  have  really  no  just 
grounds,  or  which  have  long  since  been  settled 
and  paid.  But  whatever  reason  Congress  may 
have  had  for  passing  the  act,  of  its  ri^ht  to  pass 
it  there  is  no  question.  The  erection  of  the 
court  of  claims  itself^  and  the  giving  to  parties 
the  privilege  of  suing  the  government  therein, 
though  dictated  by  a  sense  of  justice  and  good 
faith,  were  purely  voluntary  on  the  part  of  Con- 
gress ;  and  it  has  the  right  to  impose  such  condi- 
tions and  refi^Iations  in  reference  to  the  pro- 
ceedings in  that  court  as  it  sees  fit. 

The  section  in  question  was  imdoubtedly  in- 
tended to  give  the  ^vernment  an  advantage, 
which,  in  respect  to  its  form,  is  quite  unusual, 
if  not  unprecedented,  but  which  Congress  un- 
doubtedly "saw  sufficient  reason  to  confer.  It 
authorizes  the  court  of  claims,  on  behalf  of  the 
United  States,  at  any  time  while  a  suit  is  pend- 
ing before  or  on  appeal  from  said  court,  or  with- 
in two  years  next  after  the  final  disposition  of 
such  suit,  to  grant  a  new  trial  upon  such  evi- 
669*1  dence  as  shall  ^satisfy  the  court  that  the 
government  has  been  defrauded  or  wronged.  The 
question  is :  What  is  meant  by  the  final  dispo- 
sition of  the  suit  from  which  the  two  years  of 
limitation  is  to  date  7  And  it  seems  to  us  there 
is  hardly  room  for  a  doubt.  Looking  at  the 
words  in  their  collocation  with  the  previous 
words,  it  seems  evident  that  the  final  determina- 
tion of  the  suit  has  reference  to  its  final  deter- 
mination on  appeal  (if  an  appeal  is  taken)  or, 
if  none  is  taken,  then  to  its  final  determination 
in  the  court  of  claims.  The  natural  meaningof 
the  words  leads  to  the  same  conclusion.  The 
final  determination  of  a  suit  i8;the  end  of  litiga- 
tion therein.  This  cannot  be  said  to  have  ar- 
rived as  long  as  an  appeal  is  pending.  Neither 
the  existence  nor  the  determination  of  the  ap- 
peal interferes  with  the  right,  on  the  part  of 
the  government,  to  apply  for  a  new  trial ;  and, 
of  course,  the  mandate  from  this  court  cannot 
affect  it. 
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It  has  been  objected  that  the  granting  of  m 
new  trial  after  a  decision  by  this  court  is,  in  ef- 
fect, an  appeal  from  the  decision  of  this  court. 
This  would  be  so  if  it  were  granted  upon  the- 
same  case  presented  to  us.  But  it  is  not.  A 
new  case  must  be  made;  a  case  involving  fraud 
or  other  wrong  practised  up<m  the  government. 
It  is  analogous  to  the  case  of  a  bill  of  review  in 
chancery  to  set  aside  a  former  decree,  or  a  bill 
impeaching  a  decree  for  fraud. 

We  are  of  opinion,  therefore,  that  the  court 
of  claims  had  jurisdiction  to  grant  a  new  trials 
notwithstanding  the  filing  of  the  mandate  of 
this  court. 

The  other  g^oimd  on  which  the  court  dis- 
missed the  motion,  namely:   that  on  the  first 
hearing  the  court  was  equally  divided  was  no 
valid  reason  for  not  proceeding  after  an  order 
for  a  rehearing  had  been  made.. 

The  next  question  is  as  to  the  proper  remedy 
of  the  counsel  for  the  United  States  upon  the- 
dismissal  of  their  motion.  To  us  it  seems  clear 
that  they  should  have  applied  to  this  court  for 
a  mandamus.  An  appeal  was  not  the  proper 
remedy.  The  court  of  claims  did  not  reach  the- 
consideration  of  the  motion  for*a  new  trial  on 
its  merits;  but  stopped  *short  of  that  [*670 
point  by  reaching  the  conclusion  that,  under  the- 
circumstances,  they  had  no  jurisdiction  to  en- 
tertain the  motion,  and  therefore  they  dismissed 
it.  The  only  proper  remedy,  therefore,  which 
was  left  to  the  United  States  was  to  move  for  ai 
mandamus  to  direct  the  court  to  proceed  with 
the  motion.  Where  a  court  declines  to  hear  at 
case  or  motion,  alleging  its  own  incompetency 
to  do  so,  or  that  of  the  party  to  be  heard,  man- 
damus is  the  proper  remedy.  A  writ  of  error 
or  appeal  does  not  lie;  for  what  has  the  appel- 
late court  to  review  where  the  inferior  court 
has  not  decided  the  case,  but  has  refused  Up^ 
hear  it?  Where  a  final  judgment  or  decree  to 
which  a  writ  of  error  or  an  appeal  can  be  takei» 
is  based  on  a  supposed  want  of  jurisdiction, 
that  question,  as  well  as  o^her  questions,  may 
be  examined  by  the  appellate  court.  But  that, 
as  we  have  shown,  is  not  the  case  here. 

If  this  view  as  to  the  proper  course  of  pro- 
ceeding is  correct,  it  follows  that  the  appeal 
taken  bv  the  counsel  for  the  government  was 
not  well  taken,  and  that  this  court  would  dis- 
miss it  upon  proper  application  here. 

But  we  cannot  g^ant  a  mandamus  to  the 
court  of  claims  to  cause  them  to  vacate  their  al- 
lowance of  the  appeal.  That  would  be  to  use* 
the  writ  for  the  purpose  of  compelling  the  in- 
ferior court  to  decide  a  case  or  question  in  & 
particular  manner.  If  we  should  grant  a  man- 
damus in  the  case  at  all^  it  would  be  adverse  to 
the  claimants,  namely:  a  mandamus  to  vacate 
the  allowance  of  the  appeal,  and  to  proceed 
with  the  hearing  of  the  motion  for  a  new  trial. 
Perhaps,  on  the  principle  of  going  back  to  the 
first  error,  we  might  do  this;  especially,  as  by 
their  appeal,  the  defendants,  though  not  in  the 
proper  mode,  have  asked  us  to  do  substantially 
the  same  thing  by  reversing  the  order  dismiss- 
ing their  motion  for  new  trial. 

However,  since  the  appeal  has  been  actually 
allowed,  and  the  court  below  has  thus  lost  pos- 
session of  the  case,  and  as  it  is  now  within  the 
control  of  this  court,  we  think  the  more  orderly 
and  proper  course  would  be  for  one  or  the  other 
party  to  move  to  dismiss  the  appeal,  and  for 
the  counsel  of  the  United  States,  it  they  see  fit,. 
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071*]  to  move  for  a  distinct  *inaiidaiiiut  to  re- 
quire the  court  of  claims  to  proceed.  A  motion 
to  dismiss  the  appeal  where  it  has  been  improp- 
erly allowed  is  an  adequate  remedy,  and  this 
is  an  additional  reason  why  a  mandamus  com- 
manding the  court  below  to  vacate  the  allow- 
ance thereof  should  not  be  granted. 

It  is  suggested  that  a  party  wishing  to  move 
the  dismissal  of  an  appeal  is  obliged  to  await 
the  arrival  of  the  term  to  which  the  record 
ought  to  be  returned,  which  occasions  great  de- 
lay. But  as  the  case  is  virtually  in  thj  posses- 
sion and  subject  to  the  control  of  this  court  as 
soon  as  the  appeal  is  effectively  taken,  we  see 
no  reason  why  the  appellee  should  not  at  any 
time  when  the  court  is  in  session,  apply  to  have 
the  appeal  dismissed,  provided  the  question  can 
be  properly  presented  to  the  court.  Of  course 
the  court  would  not  hear  the  motion  without 
having  the  record  before  it;  but  that  could  be 
j)rocured  and  presented  by  the  appellee  as  is 
done  where  the  appellant  has  fallen  to  have  the 
record  filed  in  due  time.  In  many  cases  the 
court  might  decline  to  hear  the  motion  until 
the  records  were  printed ;  but  that  could  also  be 
done  by  the  appellee,  if  he  desired  to  have  a 
speedy  hearing  of  the  matter.  Unless  some  un- 
foreseen inconvenience  should  arise  from  the 
practice,  we  shall  not  refuse  to  hear  a  motion 
to  dismiss  before  the  term  to  which,  in  regular 
course,  the  record  ought  to  be  retumeo.  It 
would  be  likely  to  prevent  great  delays  and  ex- 
pense, and  further  the  ends  of  justice. 
The  motion  for  mandamus  must  he  denied. 
If  the  counsel  for  the  United  States  desire  to 
dismiss  their  appeal  and  ask  for  a  mandamus 
to  the  court  of  claims  to  proceed  with  the  mo- 
tion for  a  new  trial,  it  will  be  granted.  But 
probably  counsel  will  be  able,  in  view  of  the 
suggestions  now  made,  to  come  to  some  mutual 
arrangement  by  which  further  process  or  delay 
may  he  avoided. 

Mr.  Chief  Justice  Oluue  dissenting  : 
I  dissent  from  the  opinion  of  the  court,  be- 
cause I  think  the  act  of  Congress  does  not 
warrant  the  granting  of  a  new  trial  on  a  peti- 
tion filed  subsequent  to  an  appeal  and  the  re- 
turn of  the  mandate  from  the  court. 
Mr  Justice  Clifford  concurs  in  this  dissent. 


PETER  MONGER,  AppU, 

V. 

THOMAS  SHIRLEY. 
Appeal  diMtnUsed  aa  ineufficieni. 

When  the  record  docs  not  show  that  an  appeal 
was  asked  for  or  rendered,  and  the  appeal  bond 
was  not  approved,  and  there  was  no  citation,  the 
appeal   will  be  dismissed. 

[No.  365.] 
Submitted  Mar,  1, 1812,  Decided  Mar,  25, 1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ten- 
nessee. 

This  suit  was  instituted  by  Shirley  on  the 
equity  side  in  the  circuit  court  9f  the  United 
States  for  the  eastern  district  of  Tennessee,  Jan. 
28,  187  L  A  decree  waa  entered  declaring  the 
rights  of  the  parties  and  ordering  an  account. 

Mr.  John  Baxter,  for  appellee: 

The  motion  to  strike  from  the  docket  is  based 
on  the  following  grounds: 
13  Wall. 


1.  An  appeal  bond,  reciting  that  the  appel* 
lant  had  prayed  an  appeal,  seenvs  to  have  found 
its  way  into  the  file,  and  has  been  copied  into 
the  record.  But  no  appeal  was  asked  for  or 
granted;  there  was  no  acceptance  of  the  appeal 
bond  bv  the  court;  nor  is  there  any  citation  or 
writ  of  error  in  the  case. 

2.  The  decree  is  merely  declaratory  of  the 
rights  of  the  parties;  it  does  not  order  a  trans- 
fer of  the  possession  of  the  property  in  contro- 
versy, or  direct  the  payment  of  money;  is  not 
final,  and  no  appeal  will  lie  from  it. 

Phil.  Pr.  ch.  7,  pp.  66-72,  inclusive,  and  au- 
thorities there  cited. 

Messrs.  H.  Majnutrd  and  T,  A,  R.  Welaon, 
for  appellant: 

Under  the  act  of  1803,  the  appeal  is  a  matter 
of  right,  to  be  allowed  upon  Uie  prayer  of  the 

f>arty  complaining  of  the  decree,  and  its  al- 
o^'ance  may  be  inferred  from  the  state  of  the 
record. 

R.  Co.  V.  Bradley,  7  Wajl.  575,  19  L.  ed.  274  ; 
Budgins  Vt  Kemp,  18  How.  530,  15  L.  ed.  511. 

The  case  of  TJie  U.  8.  v.  Adams,  6  Wall.  101^ 
18  L.  ed.  792,  relates  to  appeals  from  the  court- 
of  claims  under  the  act  of  Mar.  3,  1863;  but  it 
is  believed  that  the  principles  announced  in  the 
opinion  are  of  general  application. 

The  clerk  certifies  that  at  the  January  term» 
1871,  the  following  proceeding  was  had,  vut.:  m 
''final  decree,''  Jan.  30,  and  Feb.  10  an  "appeal* 
bond*'  was  filed,  reciting,  among  other  thinffs, 
that  an  appeal  had  that  day  been  ''prayed." 
Thereupon  all  action  in  tbe  case  was  suspended. 
The  July  term  of  the  court  came  and  nothing* 
was  done;  and  August  15  following,  he  certified 
this  "full,  true,  and  perfect"  copy  of  the  pro- 
ceedings. Does  there  remain  reason  for  doubt 
that  the  appeal  was  "allowed?" 

Mr.  Chief  Justice  Chase  delivered  the  opin* 
ioQ  of  the  court: 

Appeal  from  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Tennessee. 

The  record  does  not  show  that  an  appeal  wae 
asked  for  or  rendered.  An  appeal  bond  was 
filed,  but  there  was  no  approval  of  it  by  the 
court,  nor  was  there  aily  citation.  It  is  unnec- 
essary to  say  more  than  that  the  appeal  must 
be  dismissed.  Brackett  v.  Bracket t,  2  How. 
238;  Palmer  v.  Donner,  7  Wall.  541,  19  L.  ed. 
99;  Castro  v.  U,  8,  3  Wall.  49,  18  L.  ed.  163, 


MAX  KLINGER,  Plff,  in  Err^ 

STATE  OF  MISSOURI. 

(See  S.  C.  13  Wall.  257-268.) 

8taie  judgment,  when  this  court  vtill  take  furi§» 
diction  over— disloyalty,  when  suffioient  r«0» 
son  for  discharge  of  furor, 

*1.  Where  the  Jndffment  of  a  state  court  might 
have  been  based  either  upon  a  state  law  repng- 
nant  to  the  Constitution  or  laws  of  the  Unlteq 
States,  or  upon  some  other  independent  grouno 
and  It  appears  that  the  court  did,  in  fact,  base  It 
upon  the  latter  crronnd,  this  court  wilt  not  take 
Jurisdiction  of  the  case  even  though  It  should  think 
the  decision  of  the  state  court  erroneous,  and  so, 
also,  where  It  does  not  appear  on  which  of  the 
two  grounds  the  Judgment  was.  In  fact,  based,  it 
tbe  independent  ground  is  a  good  and  valid  one  of 
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itself,  tbli  court  will  not  take  Jurisdiction;  but 
If  not,  it  will  presume  that  the  Judgment  was 
based  on  the  state  law  in  question,  and  will  take 
jurisdiction. 

2.  By  the  Constitution  of  Missouri,  adopted  In 
1865.  a  test  oath  was  prescribed  to  be  taken  by 
public  officers,  iurors,  etc.,  which  this  court  in 
Cumminss  t.  Missouri,  4  Wall.  277.  18  L.  ed. 
856.  decided  to  be  unconstitutional.  A  Juror  on  a 
trial  for  murder.  In  the  state  court,  refused  to  take 
it,  but  on  being  examined  as  to  the  reason  of  his 
recusal,  he  alleged  not  only  that  he  had  sympa- 
thised with  the  late  Rebellion  and,  therefore,  could 
not  take  it  truthfully,  but  that  those  were  his 
feelings  still,  and  stronger  than  ever;  whereupon 
the  court  discharged  him.  Held,  that  his  avowed 
present  dislovalty  to  the  government  was  a  suffi- 
cient cause  of  itself  for  his  discharge,  irrespective 
of  his  refusal  to  take  the  oath :  and  as  it  did  not 
appear  that  he  was  discharged  for  the  latter  cause, 
tne  Supreme  Court  of  the  iJnlted  States  refused  to 
take  Jurisdiction  of  the  case. 

[No.  106.] 
Argued  Feb*  15,  1872.      Decided  Apr,  1,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
The  case  is  stated  by  the  court. 
Meatra.  W.  H.  H.  Russell  and  Oeorge  Tay- 
lor for  plaintiff  in  error: 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  indicted  for  the 
murder  of  one  Henry  Werder,  in  the  county  of 
St.  Louis,  in  Missouri,  and  was  convicted  in 
October,  1869,  and  sentenced  to  be  executed  on 
the  16th  of  December,  1869;  but  haying  taken 
a  bill  of  exceptions  and  a  writ  of  error  to  the 
supreme  court  of  Missouri,  his  sentence  was 
respited.  Ten  errors  were  assigned  before  that 
coiurt,  none  of  which  were  cognizable  by  this 
court,  except  the  last,  which  was  that  the  court 
below  erred  in  excluding  and  discharging  from 
the  jury,  against  the  objection  and  consent  of 
the  defendant,  one  Andrew  Park,  for  no  other 
reason  than  that  the  said  Park  declined  to  take 
the  oath  prescribed  in  the  6th  section  of  the 
2d  article  of  the  Constitution  ef  the  state  of 
Missouri. 

It  does  not  seem,  from  the  report  of  this  case 
in  the  Missouri  Reports,  that  the  point  taken 
before  us  was  raised  or  passed  upon  by  the  su- 
preme court  of  that  state^  yet  being  found  in 
the  record,  and  arising  out  of  the  transactions 
at  the  trial,  as  exhibited  in  the  bill  of  excep- 
tions, it  is  our  duty  to  examine  it. 

The  oath  referred  to,  which  the  juror,  Park, 
decline  to  take,  was  what  is  known  as  the 
oath  of  loyalty,  or  test  oath,  prescribed  by  the 
6th  section  of  article  2  of  the  Constitution  of 
Missouri,  adopted  in  April,  1866. 

By  the  dd  section  of  that  article  it  was  de- 
clared, in  substance,  that  no  person  who  had 
eyer  engaged  in  the  Rebellion,  or  had  mani- 
fested any  sympathy  therefor,  in  any  way, 
should  be  deemed  a  qualified  yoter,  or  be  capa- 
ble of  holding  any  office,  or  being  a  councilman, 
director,  or  trustee  of  any  corporation,  or  of 
being  a  professor  or  teacher  in  any  seminary 
of  learning,  or  of  holding  property  in  trust  for 
a  church  or  congregation.  By  the  6th  section, 
the  one  referred  to,  an  oath  was  prescribed  to 
be  taken  by  all  persons  occupying  or  entering 
upon  the  positions  referred  to  in  section  3d, 
beeinning  as  follows:  '%  A.  B.,  do  solemnly 
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swear,  that  I  am  well  acquainted  with  the  terms 
of  the  3d  section  of  the  2d  article  of  the  Con- 
stitution of  the  state  of  Missouri,  adopted  in 
the  year  1866,  and  haye  carefully  considered 
the  same;  that  I  haye  neyer  directly  or  indi- 
rectly done  any  of  the  acts  in  said  section  speci- 
fied; that  I  have  always  been  truly  and  loyally 
on  the  side  of  the  United  States,  against  all 
enemies  tliereof,  foreign  and  domestic,  etc.,  etc.** 
By  the  11th  section  of  the  same  article  it  is 
declared  'that  every  court,  in  which  any  person 
shall  be  summoned  to  serve  as  a  grand  or  petit 
juror,  shall  require  him,  before  he  is  sworn  as  a 
juror,  to  take  the  said  oath  in  open  court;  and 
no  person,  refusing  to  take  the  same,  shall  ser\'e 
as  a  juror."  By  the  12th  section — "If  any  per- 
son shall  declare  that  he  has  conscientious  scru- 
ples against  taking  an  oath,  or  swearing  in  any 
form,  the  said  oath  may  be  changed  into  a  sol- 
emn affirmation,  and  be  made  by  him  in  that 
form." 

The  plaintiff  in  error  insists  that  this  oath 
was  unconstitutional,  as  declared  by  this  court 
in  the  case  of  Cumminga  y.  The  State  of  Mis- 
aouri,  4  Wall.  277,  18  L.  ed.  356,  and  that  the 
imposition  of  it  upon  the  juror,  in  obedience  to 
the  state  Constitution,  against  the  plaintiffs 
protest,  was  an  invasion  of  his  rights  as  well  as 
those  of  the  juror;  that  to  exclude  the  juror 
because  he  declined  to  take  the  oath  was  to  de- 
cide in  favor  of  the  validity  of  a  state  law 
repugnant  to  the  Constitution  and  laws  of  the 
United  States,  etc.,  and  hence  that  this  court 
has  jurisdiction  to  review  the  decision  of  the 
supreme  court  of  Missouri. 

Conceding,  for  the  sake  of  argument,  all  this 
to  be  true,  still,  before  we  enter  upon  that  duty 
it  is  nece8<«iry  to  look  carefully  at  the  record 
and  see  whether  the  plaintiff's  allegation  is  true, 
that  the  court  below  excluded  the  juror  for  no 
^other  reason  than  that  he  declined  to  [*262 
take  the  oath  referred  to.  For  we  do  not  as- 
sume jurisdiction  to  review  the  judgment  of  a 
state  court,  imless  it  clearly  appears  from  the 
record  that  a  question  has  been  raised  and 
passed  upon  which  is  within  the  cognizance  of 
this  court,  as  provided  for  in  the  26th  section 
of  the  judiciary  act,  1  Stat,  at  L.  73,  or  the  cor- 
responding act  passed  February  6,  1867,  14 
Stat,  at  L.  386.  If  such  a  question  was  really 
raised  and  passed  upon  in  this  case,  it  is  some- 
what singular  that  no  notice  is  taken  of  it  in 
the  report  of  the  case  before  referred  to. 
The  only  portion  of  the  bill  of  exceptions  re- 
lating to  tnis  subject  is  the  first  paragraph, 
which  is  as  follows:  ''Be  it  remembered  that 
this  cause  coming  on  to  be  heard  and  tried  in 
said  coiirt,  the  marshal  proceeded  to  call  the 
jurors  sununoned  in  the  same,  and  whilst  im- 
paneling the  jury,  it  was  found  that  one  of 
said  jurors,  named  Andrew  Park,  refused  to 
take  the  oath  of  loyalty  prescribed  by  the  Con- 
stitution of  this  state;  whereupon  the  said  Park 
was  duly  sworn  to  answer  such  questions  as 
might  be  propounded  to  him,  and  being  asked 
by  the  court  why  he  refused  to  take  said  oath, 
he  stat^  and  declared  that  during  the  late  Re- 
bellion he  w^s  a  sympathizer  with  the  Con- 
federate cause,  and  earnestly  desired  its  suc- 
cess; that  these  were  his  opinions  and  senti- 
ments then;  that  he  thinks  so  stronger  now 
than  he  did  then;  that  he  was  bom  in  the 
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0outh;  that  his  heart  was  with  the  southern 
cause,  and  that  for  these  reasons  he  could  not 
conscientiously  take  the  proffered  oath.  There- 
upon the  court,  of  its  own  motion,  dischar|[ed 
the  said  iuror,  against  the  consent  and  objec- 
tion of  the  defendant;  to  which  action  of  the 
court  the  defendant  excepted." 

Now,  it  does  not  clearly  appear  from  this 
statement  there  made  that  (he  juror  was 
discharged  ''for  no  other  reason  than  that  he 
declined  to  take  the  oath."  The  reasons  as- 
signed by  him  for  not  taJdng  the  oath  were 
twofold:  first,  that  he  was  a  rebel  in  his  sym- 
pathies during  the  war;  and,  second,  that  he 
was  so  still,  and  even  stronger  than  ever.  A 
man  who  makes  sjiich  an  avowal  as  that,  thus 
manifesting  a  settled  hostility  to  his  country 
and  its  government,  may  well  have  been 
deemed  by  the  court,  irrespective  of  his  refusal 
to  take  the  oath,  an  unfit  person  to  act  as  a 
juryman,  and  a  participant  in  the  administra- 
tion of  the  laws. 

Had  the  juror  refused  to  take  the  oath  sim- 
ply because  he  had  sympathized  with  or  aided 
the  Rebellion  during  the  war,  and  had  he  been 
discharged  on  that  account,  then  the  ques- 
tions would  have  fairly  arisen  of  which  this 
court  could  take  cognizance.  The  repugnancy 
of  the  test  oath  to  President  Jonnson's  proc- 
lamation of  amnesty,  and  to  the  prohibition 
a^inst  ex  post  facto  laws,  etc.,  would  have  been 
fairly  brought  into  question.  But  as  he  also 
refused  to  take  it  because  he  was  st^ll  a  more 
bitter  rebel  than  ever,  the  avowal  of  such  a 
feeling  was  inconsistent  with  the  upright  and 
loyal  discharge  of  his  duties,  as  much  so  as 
it  he  had  expressed  his  disbelief  in  the  obli- 
gation of  an  oath,  and  had  declined  to  take  it 
for  that  reason.  Surely,  if  he  had  done  that, 
there  could  have  been  no  doubt  that  his  dis- 
charge was  justifiable,  whatever  view  might 
be  taken  of  the  constitutionality  of  the  test 
263*]  oath.  *It  certainly  would  have  been  in 
the  discretion  of  the  court,  if  not  its  duty,  to 
discharge  htm.    And  so  we  think  it  was  in  this 


The  rules  which  govern  the  action  of  this 
court  in  cases  of  this  sort  are  well  settled. 
Where  it  appears  by  the  record  that  the  judg- 
ment of  the  state  court  might  have  been  bas^ 
cither  upon  a  law  which  would  raise  a  ques- 
tion of  repugnancy  to  the  Constitution,  laws  or 
treaties  of  the  United  States,  or  upon  some 
other  independent  ground,  and  it  appears  that 
the  court  did,  in  fact,  base  its  judgment  on 
such  independent  ground,  and  not  on  the  law 
raising  the  Federal  question,  this  court  will 
not  take  jurisdiction  of  the  case,  even  though 
it  might  thinlc  the  position  of  the  state  court 
an  unsound  one.  But  where  it  does  not  ap- 
pear cm  which  of  the  two  grounds  the  judg- 
ment was  based,  then,  if  tne  independent 
ground  on  which  it  might  have  been  based  was 
a  good  and  valid  one,  sufficient  of  itself  to 
sustain  the  judgment,  this  court  will  not  as- 
sume jurisdiction  of  the  case;  but  if  such  in- 
dependent ground  was  not  a  good  and  valid 
one,  it  will  be  presumed  that  the  state  court 
based  its  judgment  on  the  law  raising  the  Fed- 
eral (question,  and  this  court  will  then  take 
jurisdiction.  Magtcire  v.  Tyler,  8  Wall.  650, 
10  T..  ed.  320;  yeiUon  v.  Lagoto,  12  How.  110; 
13  Wall. 


R,  Co.  y.  Rock,  4  Wall.  177,  18  L.  ed.  381; 
R.  Co.  y.  McClure,  10  Wall.  511,  19  L.  ed.  997; 
Ine,  Co,  y.  Treaa.  ante,  112;  CroweU  v.  Ran- 
dell,  10  Pet.  368;  Suydam  v.  WiUiamaon,  20 
How.  427,  15  L.  ed.  978;  Williama  v.  Oliver, 
12  How.   128. 

In  this  case  it  appears  that  the  court  below 
had  a  good  and  valid  reason  for  discharging 
the  juror,  independent  of  his  refusal  to  Sake 
the  test  oath ;  and  it  does  not  appear  but  that 
he  was  discharged  for  that  ground.  It  cannot, 
therefore,  with  certainty,  be  said  that  the  su- 
preme court  of  Missouri  did  decide  in  favor 
of  the  validity  of  the  said  clause  of  the  state 
Constitk'tion,  which  requires  a  juror  to  take 
the  test  oath. 

Therefore  the  writ  of  error  must  be  dismieeed. 


SOLOMON  G.  KITCHEN,  Plff.  in  Err., 

V. 

HENRY   H.   BEDFORD  and  Randolph    Web- 
ber. 

(See  8.  C.  IS  Wall.  418-418.) 

Agreement  to  purchase  lands  with  bonds — ef' 
feet  of  —  restoration. 

1.  Where  a  person  receives  a  certain  sum  in 
bonds  and  coupons,  which  said  sum  he  promised  to 
expend  in  purchase  of  lands  at  $5  per  acre,  he  is 
bound  to  purchase  lands  with  them  at  their  face 
value. 

2.  His  selliuf;  them  at  six  cents  on  the  dollar  and 
investing  the  proceeds  In  lands  at  $5  an  acre  Is 
not  a  fulfilment  of  the  contract. 

8.  The  purchaser  of  them,  knowing  the  cir- 
cumstances, is  bound  to  restore  the  bonds  to  the 
original  owner  on  demand. 

[No.  103.] 
Argued  Feb.  8,  1872.      Decided  Apr.  1,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States   for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.   J.  M.   Carlisle   and   J.   D.   Me- 
PKeraon  for  plaintiff  in  error. 

Mr.  Thomas  T.  Oantt  for  defendants  in 
error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  trover,  brought  by 
the  plaintiff  in  error,  a  citizen  of  Arkansas, 
against  the  defendants  in  error,  and  one  Dan- 
iel B.  Miller,  for  the  conversion  of  119  bonds 
of  the  Cairo  k  Fulton  Railroad  Company,  for 
$1,000  each,  dated  October  1,  1859,  and  payable 
in  New  York  in  1882,  with  semi-annual  inter- 
est, represented  by  interest  warrants  annexed 
to  the  bonds.  The  conversion  is  laid  on  the  Ist 
of  December,  1866.  The  defendants  pleaded 
"not  guilty."  The  plaintiff  having  entered 
a  non  pros,  as  to  Miller,  and  a  jury  being 
waived,  the  cause  was  tried  by  the  court  in 
May,  1870,  and  •judgment  rendered  for  [♦414 
the  defendant.  A  bill  of  exceptions  was  taken, 
however,  from  which  it  appears  that  on  the 
trial,  evidence  was  given  tending  to  establish 
the  following  facts:  The  plaintiff,  on  the  16th 
of  March,  1866,  being  owner  of  the  bonds  de- 
scribed in  the  declaration,  gave  them  to  his 
wife  and  put  them  in  the  hands  of  one  W.  C. 
Raybum,  on  the  terms  and  for  the  purposes 
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eet  out  !n  the  following  writing,  which  Ray- 
bum  executed  under  seal,  to  wit: 

"Walcot,  Ark.,  March  16,  1866. 

''Received  from  Martha  Kitchen,  the  sum  of 
9110,000  in  bonds  of  the  Cairo  &  Fulton  Rail- 
road Company  of  Missouri ;  and  I  also  received 
^0,405  of  coupons  or  interest  warrants  due 
and  owing  by  said  company  amounting  in  the 
aggr^ate  to  the  sum  of  $169,405,  which  said 
sum  I  promise  to  expend  in  the  purchase  of 
lands  from  John  Moore,  John  Wilson,  and  Al- 
bert O.  Waterman,  trustees  of  the  said  Cairo 
Jk  Fulton  Railway  Company  of  Missouri,  at 
or  near  the  average  price  of  $5  per  acre,  taking 
the  deeds  in  my  own  name;  and  I  further 
promise  to  sell  all  the  land  purchased  as  afore- 
said as  soon  as  possible,  at  such  prices  as  the 
said  Kitchen  may  direct,  and  if  I  should  fail 
to  sell  all  said  lands  as  soon  as  said  Kitchen 
may  desire  then  I  promise  to  sell  the  same  at 
public  auction  whenever  so  directed  by  the 
said  Kitchen,  and  after  deducting  the  expenses 
of  stamps  and  the  necessary  traveling  ex- 
penses, to  pay  unto  the  said  Martha  Kitchen 
cr  her  legal  representatives  seven  eighths  of  all 
the  money  that  I  may  sell  the  said  lands  for. 

*'Given  under  my  hand  and  seal  the  date 
above  written. 

"W.  C.  Rayburn."     (Seal.) 

Rayburn,  having  received  the  bonds  for  the 
purpose  thus  indicated,  in  December,  1866, 
i9old  and  delivered  them  to  the  defendant,  Bed- 
ford, for  $10,000;  and  he  sold  and  delivered 
them  to  defendant,  Webber,  who  afterwards 
flold  them  for  $26,340;  each  knowing,  when  pur- 
chasing, the  purposes  for.  which  Rayburn  held 
415^]  them,  as  expressed  in  the  writing.  *A 
demand  for  the  bonds  and  coupons  was  made 
hy  the  plaintiff  of  the  defendants  before  the 
suit  was  brought. 

The  court  declared  that  on  this  evidence 
the  plaintiff  could  not  recover,  and  the  plain- 
tiflf  excepted. 

Supposing  the  facts  upon  the  evidence  of 
•417*]  which  the  court  •below  declared  that  the 
plain^ff  could  not  recover  to  have  been  suffi- 
^ently  proven,  it  seems  to  us  that  the  court 
«rred  in  taking  the  view  of  the  case  which  it 
did.  Rayburn  had  possession  of  the  bonds  for 
the  purpose  of  purchasing  therewith,  for  the 
henent  of  Mrs.  Kitchen,  lands  of  the  railroad 
•company  whidi  had  issued  them,  "at  or  near  the 
average  price  of  $6  per  acre."  Instead  of  doing 
this,  as  he  was  boimd,  he  sold  them  to  Bedford 
for  six  cents  on  the  dollar;  and  Bedford  sold 
them  to  Webber  at  a  hundred  and  fifty  per  cent 
advance,  both  knowing  the  object  for  which 
Rayburn  held  the  bonds.  A  clearer  case  of 
fraudulent  breach  of  trust  it  is  difficult  to  con- 
ceive, and  the  defendants  being  participea 
crinUnia  were  bound  to  deliver  the  bonds  and 
coupons  to  the  plaintiff  wh^i  he  demanded 
them. 

It  is  contended  that  by  the  fair  construction 
•of  the  paper,  Rayburn  was  to  sell  the  bonds  for 
what  he  could  get  and  invest  the  proceeds  in 
lands,  and  non  constat  that  he  has  not  done 
ao;  or  at  all  events,  the  defendants  as  pur- 
chasers from  Rayburn,  have  good  title  to  the 
bonds,  because  be  was  invested  with  a  trust 
to  sell  them.  But  the  paper  does  not  so  read. 
It  declares  that  Rayburn  had  received  ''the  sum 
of  $119,000  (n  bonds  of  the  Cairo  &  Fulton  R. 
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Co.,  and  50,405  of  coupons,  etc.,  amounting  in 
the  aggregate  to  the  sum  of  $169,405,  whicli 
said  sum  I  promise  to  expend  in  the  purchase 
of  lands,  etc.,  at  or  near  the  average  price  of 
$5  per  acre."  In  other  words,  he  was  to  pur- 
chase lands  with  the  bonds  and  coupons  at  $d 
per  acre,  not  with  the  proceeds  of  them,  after 
being  sold  at  a  nominal  price.  He  was  to 
procure  an  acre  for  every  $5  of  the  bonds  and 
coupons.  That  was  the  trust  which  he  as- 
sumed. If  he  was  unable  to  perform  it,  he 
should  have  returned  the  bonds,  and  not  have 
sold  them  at  six  cents  on  the  dollar.  The  de- 
fendants, when  they  bought  them  under  these 
circumstances,  did  so  at  their  peril,  and  were 
bound  to  restore  the  bonds  to  the  plaintiff. 
*Having  refused  to  do  this,  they  were  [*418 
liable  to  him  for  the  fair  value  of  the  bonds  at 
the  time  of  the  demand. 
.  Mrs.  Kitchen  was  not  a  necessary  party  to 
the  suit.  The  bonds  were  never  hers  in  law. 
By  the  laws  of  Arkansas,  a  husband  cannot 
legally  make  a  gift  to  his  wife  during  the 
marriage.  He  could  not  do  so  at  the  common 
law  and  the  statute  of  Arkansas  which  enabloi^  a 
married  woman  to  take  and  hold  property  in 
her  own  right,  expressly  provides  tliat  no  con- 
veyance from  a  man  to  his  wife,  directly  or  in- 
directly, shall  entitle  her  to  any  benefits  or 
privileges  of  the  act.  Digest  of  Statutes  of 
Ark.  n.  766,  tit.  Married  Women, 

Perhaps  he  might  have  made  an  equitable 
ffift  for  her  benefit.  But  in  this  caiie,  the 
husband  had  not  parted  with  the  legal  title  to 
the  bonds,  and  had  a  right  to  call  any  person 
to  account  who  unlawfully  converted  them. 

The  judgment  must  he  reversed,  with  direc- 
tions to  the  Circuit  Court  to  award  a  venire 
de  novo, 

Mr.  Justice  StroaSt  dissenting: 

I  am  unable  to  construe  the  contract  upon 
which  the  plaintiff  relies  as  it  is  construed  by 
a  majority  of  the  court  and  for  that  reason, 
among  others,  I  dissent  from  the  judgment. 


♦JOHN  BLYEW  and  George  Kennard,  [•581 

Plffs.  in  Err., 

V. 

UNITED  STATES. 
(See  8.  C.  18  Wall.  581-601.) 

Construction    of   act — crimiTial    jurisdiction^ 

witnesses, 

1.  A  criminal  prosecution  for  a  pabllc  offense  Is 
not  a  cause  '^afFectinfir"  persons  who  may  be  called 
to  testify  therein,  within  the  meaning  of  the  act  of 
Congress  of  Apr.  9,  1866. 

2.  Under  such  act,  the  United  States  clrcnlt 
court  had  no  Jurisdiction  of  the  crime  of  murder 
committed  In  the  district  of  Kentucky,  merely  be- 
cause two  persons  who  witnessed  the  murder  were 
citizens  of  the  African  race,  and  for  that  reason 
incompetent,  by  the  law  of  Kentucky,  to  testify 
in  the  courts  of  that  state. 

3.  Witnesses  in  a  criminal  prosecution  are  not 
persons  affected  by  the  cause,  within  the  meanlnf 
of  that  act 

[No.  36.] 

Argued  Feb.  21,  1872.'  Decided  Apr.  1,  1S72. 

IN  ERROR  tc  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky. 
The  case  is  stated  hy  the  court. 
Messrs.  J.  8.  Blaek  and  laaao  Caldwell, 
for  plaintiffs  in  error: 
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(Mr.  Caldwell  was  employed  by  the  govern- 
or of  Kentucky,  pursuant  to  a  resolution  of 
the  legislature  of  that  state,  to  argue  espe- 
cially the  constitutionality  of  the  civil  rignts 
act.  As  that  question  was  not  passed  upon 
l>y  the  court,  his  argument  on  that  point  is 
omitted.) 

The  indictment  alleges  certain  facts,  from 
which  it  is  insisted  that  the  court  must  infer 
that  some  of  the  re<juisite  persons  are  affected 
"by  the  cause.  That  is:  (1)  That  the  witnesses 
or  some  of  them  were  persons  whose  right  to 
give  evidence  is  denied  in  the  state  courts,  in 
•contravention  of  the  act;  or  (2)  that  the  per- 
son slain  was  one  of  that  class.  We  deny 
that  either  the  witnesses  or  the  deceased  are 
Affected  by  this  cause,  and  the  case  of  U.  8,  v. 
Ortega,  11  Wheat.  467  is  conclusive  on  this 
2)oint. 

We  not  only  insist  that  the  act  does  not  con- 
fer jurisdiction,  on  the  ground  that  a  negro 
may  be  an  important  witness  in  the  case,  but 
also  that  such  was  not  the  intention  of  the 
act.  If  this  ground  gave  jurisdiction,  white 
•citizens  could  sue  other  white  citizens  in  the 
United  States  courts  in  all  forms  of  action, 
ior  any  sum  large  or  small,  and  give  jurisdic- 
tion by  alleging  that  a  citizen  of  the  African 
race,  whose  right  to  give  evidence  in  the  state 
•courts  was  denied,  was  a  material  witness  for 
the  plaintiff  and  in  all  these  cases  a  final  ap- 
peal would  lie  to  this  court.  Again,  in  all 
prosecutions,  whether  for  misdemeanors  or 
ieldtiies,  against  white  citizens,  a  like  allega- 
tion would  give  like  jurisdiction  with  the  like 
ri^t  of   appeal. 

But  we  do  believe  that  Congress  intended  to 
•confer  the  jurisdiction  upon  the  United  States 
oourts  in  all  cases  affecting  persons  who  are 
denied,  in  the  state  courts,  any  of  the  rights 
•enumerated  in  the  1st  section  of  the  act.  &at 
is:  all  causes,  civil  and  criminal,  in  which 
that  class  of  persons  has  a  ''concern,  either 
in  the  event  of  the  cause  or  in  the  costs  attend- 
ing it;"  and  if  they  have  no  such  concern, 
then  they  are  not  affected,  and  necessarily 
thejurisdictlon  does  not  attach. 

The  manifest  purpose  of  that  portion  of  the 
dd  section,  now  under  consideration,  was  to 
^ve  to  the  class  of  i>ersons  intended  to  be  pro- 
tected thereby,  the  right  of  trial  in  the  United 
States  courts,  in  all  cases  in  which  they  had 
«  concern,  and  to  take  away  state  jurisdiction 
in  such  cases,  so  that  persons  of  the  class  in 
question  should,  in  all  civil  cases  in  which 
tney  are  parties  in  interest,  and  in  all  penal 
-and  criminal  prosecutions  against  them,  have 
the  right  of  trial  in  courts  in  which  they  stood 
equal  before  the  law  with  the  white  citizen. 
Tliat  they  should  not  be  tried,  in  cases  of 
oriminal  charges  against  them  before  courts 
in  which  the  white  citizen  can  testify  against 
them,  whilst  they  are  denied  the  right  to  testi- 
fy against  the  white  citizen.  That  they  should 
not  have  their  property  rights  determined  in 
^courts  where,  if  in  litigation  with  white  citi- 
zens, the  white  witnesses  of  the  latter  can  give 
evid^noe,  while  the  negro  witnesses  of  the  par- 
ty of  African  descent  cannot  give  evidence. 
This,  in  our  opinion,  is  the  true  construction 
of  the  clause,  and  that  the  jurisdiction  given 
18  exclusive  and  without  regard  to  the  grade 
of  the  offense  or  the  amount  in  controversy. 

If  this  if  the  true  construction,  it  follows 
13  Wall. 


that  no  iurisdiction  attached  in  the  case 
against  Blyew  and  Kennard,  and  that  they 
were  unlawfully  taken  from  the  state  courts, 
and  unlawfully  tried  in  the  United  States 
circuit  court  for  the  district  of  Kentucky. 

Messra.  Akennaa,  Atty,  Gen.,  and  B.  H* 
Brlstow,  Solicitor  Oen.,  for  defendant  in 
error : 

It  has  been  said  that  this  was  not  "a  cause 
.  .  .  affecting  persons  who  are  denied  or 
cannot  enforce,  in  the  state  or  locality  where 
they  may  be,  any  of  the  rights  secured  to 
them  by  the  1st  section  of  this  act,"  and  the 
case  of  The  V,  8.  v.  Ortega,  11  Wheat.  467, 
is  relied  upon  in  support  of  this  position.  It 
is  to  be  observed  that  the  word  "cases"  is 
used  in  the  clause  of  the  Constitution,  the  con- 
struction of  which  was  before  this  court  in 
the  Ortega  Case,  whereas  the  3d  section  of 
the  act  now  under  consideration  employs  the 
phrase  "causes,  civil  and  criminal."  This  is 
broader  language  and,  taken  in  connection  with 
the  title  and  subsequent  sections  of  the  act, 
must  be  understood  in  the  sense  of  causes  in 
civil  action  and  causes  of  criminal  prosecu- 
tion. It  cannot  be  said  that  in  no  case  is  any- 
one affected  by  a  cause,  who  is  not  a  party  to 
the  legal  proceeding  growing  out  of  such 
cause.  The  question  whether  or  not  one  is 
affected  by  the  cause,  always  depends  upon 
the  circumstances  of  the  particular  case.  This 
court  has  recognized  the  correctness  of  this 
proposition  in  the  case  of  Osborn  v.  Bk.  9 
Wheat.  854,  where  it  is  said  that,  "If  the  suit 
affect  a  foreign  minister,  it  must  be  dis- 
missed; not  because  he  is  a  party  to  it,  but 
because  it  affects  him."  This  court  can  take 
cognizance  of  all  cases  affecting  foreign  minis- 
ters and,  therefore,  jurisdiction  does  not  de- 
pend upon  the  party  named  in  the  record. 

It  has  been  insisted  that  none  are  affected 
in  criminal  cases,  other  than  the  state  and  the 
accused.  Hence  that,  under  this  section  of  the 
act  of  Apr.  9,  1860,  only  colored  persons  can 
be  prosecuted  under  its  provisions.  The  histo- 
ry of  the  times,  the  title  of  the  act  itself,  the- 
subsequent  sections  of  the  act,  the  object  to 
be  accomplished,  all  forbid  this  construction 
of  the  3d  section.  At  the  time  of  the  passage 
of  this  act,  there  was  no  state  in  which  aqiple 
provision  did  not  exist  by  law  for  the  trial 
and  punishment  of  persons  of  color,  for  all 
possible  offenses;  nor  was  there  any  locality 
in  which  there  existed  any  difficulty  in  enforc- 
ing the  law  against  them.  Congress  was  not 
called  upon  to  pass  laws  to  secure  the  pun- 
ishment of  colored  persons.  No  necessity  ex- 
isted for  the  exercise  of  such  power  by  Con- 
gress. 

Subsequent  sections  X)t  this  act  invoke  the 
powers  of  the  Freedmen's  Bureau,  an  institu- 
tion, the  history  of  which  is  well  known  to 
this  court;  one  confessedly  designed  for  the 
amelioration  and  protection  of  colored  persons. 
It  has  also  made  it  the  special  duty  of  mar- 
shals, district  attorneys  and  deputies,  to  in- 
stitute proceedings  at  the  expense  of  the  Unit- 
ed States  against  all  persons  violating  the  pro- 
visions of  this  act,  and  requires  the  circuit 
courts  ,of  the  United  States  to  increase  the 
number  of  commissioners,  giving  to  such  com- 
missioners power  to  appoint  officers  to  execute 
their  processes,  which  is  declared  by  the  act 
itself  HA)  to  be  done  "with  a  view  to  afford- 
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fng  reasonable  protection  to  all  persons  in  their 
constitutional  rights  of  equality  before  the 
law,  without  distinction  of  race,  or  color,  or 
previous  condition  of  slavery  or  involuntary 
servitude,  except  as  to  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  con- 
victed." 

The  9th  section  of  the  act  authorizes  the 
President,  or  such  person  as  he  may  empower 
for  that  purpose,  to  employ  the  land  and  naval 
forces  of  the  United  States  or  militia,  when- 
ever necessary,  to  prevent  a  violation  and  en- 
force the  due  execution  of  this  act. 

Can  it  be  seriously  contended  that  all  this 
le^slation  had  no  other  object  than  the  pun- 
ishment of  colored  persons  charged  with  crime 
for  whose  punishment  sufficient  provision  had 
already  been  made  by  the  laws  of  the  various 
states?  It  is  obvious  that  the  intention  of 
Congress  was  to  create  equality  of  civil  rights 
throughout  the  country.  In  some  of  the  states 
color^  persons  (notwithstanding  they  had  been 
emancipated,  made  freemen  b^  an  act  of  na- 
tional sovereignty)  were  denied  the  right  to 
testify  a^inst  white  persons  who  had  com- 
mitted crimes  affecting  colored  persons. 

This  was  a  substantial  denial  of  justice. 
Congress  met  this  evil  by  giving  to  colored 
persons  the  same  right  to  testify  that  is  on- 
loyed  by  white  citizens;  and  in  order  to  en- 
force this  grant  of  right,  gave  jurisdiction 
to  the  courts  of  the  United  States  of  all 
causes,  civil  and  criminal,  affecting  them. 

This,  then,  is  a  remedial  statute,  and  should 
be  so  construed  as  to  effectuate  the  purpose 
and  intention  of  Congress.  Its  purpose  is  to 
remedy  an  existing  mischief,  and  to  give  more 
speedy  remedy  for  a  right.  Bac.  Abr.,  tit. 
Btatutea,  251. 

Even  a  penal  statute  must  not  be  construed 
80  strictly  as  to  defeat  the  obvious  intention  of 
the  Legislature.* 

U.  8.  V.  Wilthcrger,  5  Wheat.  96;  U.  8.  v. 
UorriSy  14  Pet.  475;  Com,  v.  Loring,  8  Pick. 
374;  U.  8.  v.  Hartuell  0  Wall.  385,  18  L.  ed. 
830;  17.  8.  v.  Kirhy,  7  Wall.  482,  19  L.  ed.  278; 
1  Bish.  Cr.  L.  236. 

If  the  true  construction  of  the  3d  section  of 
the  act  in  question  be  not  as  herein  contended 
for,  it  is  difficult,  if  not  impossible,  to  perceive 
what  Congress  intended  in  the  enactment  of 
said  section. 

Mr.  Justice  Stroas  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  defendants  below, 
were  indicted  in  the  circuit  court  for  the  dis- 
trict of  Kentucky,  for  the  murder  within  that 
district  of  a  colored -woman  named  Lucy  Arm- 
strong. The  indictment  Contained  three  counts, 
all  of  them  charging  the  murder  in  the  usual 
form  of  indictments  for  that  offense^  and  with 
sufficient  certainty.  But  in  order  to  show  ju- 
risdiction in  the  circuit  court  of  the  United 
States,  an  averment  was  made  in  the  first 
count  that  the  said  Lucy  Armstrong  was  a  cit- 
izen of  the  United  States,  having  been  bom 
therein,  and  not  subject  to  any  foreign  power; 
that  she  was  of  the  African  race  and  above  the 
age  of  seventy- five  years;  that  Blyew  and  Ken- 
nard  (the  persons  indicted)  were  white  per- 
sons, each  of  them  at  the  time  of  the  allied 
killing  and  murder  above  the  age  of  eighteen 
rears;  that  the  said  killing  and  murder  done 
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and  committed  as  averred,  was  seen  and  wit- 
nessed by  one  Richard  Foster  and  Laura  Fos- 
ter, citizens  of  the  United  States,  having  been 
bofn  therein  and  not  subject  to  any  uireign 
power,  both  of  the  African  race;  and  that  the 
said  Lucy  Armstrong,  Richard  Foster,  and 
Laura  Foster  were  then  and  there  denied  the 
right  to  testify  against  the  said  Blyew  and 
Kennard,  or  either  of  them,  concerning  the 
said  killing  and  murder,  in  the  courts  and  ju- 
dicial tribunals  of  the  state  of  Kentucky,  solely 
on  account  of  their  race  and  color.  The  second 
and  third  counts  contain  substantially  the 
same  averments. 

To  this  indictment  the  defendants  pleaded  spe- 
cially, that  before  it  was  found,  they  had  beeir 
in  custody  of  tlie  authorities  'of  the  state  [*SS^ 
and,  after  examination,  had  been  held  to  an- 
swer for  the  killing  of  Lucy  Armstrong,  which 
was  the  same  offense  as  that  charged  in  the 
circuit  court;  but  on  demurrer,  the  plea  was 
overruled,  and  the  case  went  to  trial  upon  the 
issues  found  by  a  replication  to  the  plea  of  not 
guilty.  During  the  progress  of  the  trial,  the  * 
court  sealed  several  exceptions  to  the  admis- 
sion of  evidence  ofrcre<l  by  the  United  States, 
and  a  verdict  of  **guilty'*  having  been  returned, 
a  motion  was  made  in  arrest  of  judgment^ 
which  the  court  also  overruled.  The  ground 
alleged  for  this  motion  was,  that  **the  fact* 
statVd  in  the  indictment  did  not  constitute  a 
public  offense  within  the  jurisdiction  of  the 
court."  There  are  thus  three  questions  pre- 
sented by  the  record.    They  arc: 

First,  whether  the  circuit  court  had  juris- 
diction of  the  offense  charged  in  the  indict- 
ment; second,  whether  the  court  erred  in  sus- 
taining the  demurrer  to  the  defendant's  special 
plea;  third,  whether  the  evidence,  to  which 
the  defendants  objected,  should  have  been  re- 
ceived. 

Addressing  ourselves  to  the  first  of  these 
questions,  it  may  be  remarked  that  clearly  the 
circuit  court  had  no  jurisdiction  of  the  crime 
of  murder  committed  within  the  district  of 
Kentucky,  unless  it  was  conferred  by  the  3d 
section  of  the  act  of  Congress  of  April  9,  18C6, 
entitled  "An  Act  to  Protect  All  Persons  in  the 
United  States  in  Their  Civil  Rights,  and  Fur- 
nish the  Means  of  Their  Vindication."  Tlie 
first  of  that  act  declared  all  persons  born  in 
the  United  States,  and  not  subject  to  any  for- 
eign power,  excluding  Indians  not  taxed,,  to  be 
citizens  of  the  United  States,  and  it  enacted 
that  "such  citizens,  of  every  race  and  color,, 
shall  have  the  same  rights  in  every  state  and 
territory  in  the  United  States  to  make  and  en- 
force contracts;  to  sue,  to  be  parties  and  give 
evidence;  to  inherit,  to  purchase,  lease,  sell, 
hold  and  convey  real  and  personal  property,, 
and  to  have  full  and  equal  oenefit  of  all  laws^ 
and  proceedings  for  the  security  of  persona  and 
property  as  is  enjoyed  by  white  citizens,  and 
shall  be  subject  to  like  punishment,  pains,  and 
penalties  and  to  none  other,  any  law,  statute^ 
ordinance,  regulation,  or  custom  to  the  con- 
trary notwithstanding." 

The  2d  section  enacted  "that  any  person 
who,  under  color  of  any  law,  statute,  ordinance,, 
regulation,  or  custom,  shall  subject  or  cause  to 
be  subjected  any  inhabitant  of  any  state  or  ter- 
ritory to  the  deprivation  of  any  right,  secured 
or  protected  by  the  act,  or  to  different  punish- 
ment, pains,  or  penalties  on  account  of  such 
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person  having  at  any  time  been  held  in  a  con- 
dition of  slavery  or  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  whereof 
the  party  shall  have  been  duly  convicted,  or  by 
reason  of  his  color  or  race,  than  is  prescribed 
for  the  punishment  of  white  persons,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on 
conviction  thereof,  be  punished"  as  therein 
prescribed. 

Then  followed  the  3d  section  which  contains 
the  enactment  ''that  the  district  courts  of  the 
United  States,  within  their  respective  districts, 
shall  have,  exclusively  of  the  court  of  the  sev- 
eral states,  cognizance  of  all  crimes  and  of- 
fenses committed  against  the  provisions  of  this 
act,  and  also  concurrently  with  the  circuit 
court  of  the  United  States,  of  all  causes,  civil 
and  criminal,  affecting  persons  who  are  denied 
or  cannot  enforce  in  the  courts  or  judicial  tri- 
bunals of  the  state  or  the  locality  where  they 
may  be,  any  of  the  rights  secured  to  them  by 
the*  1st  section  of  the  act."  The  section  then 
provided  for  removal  into  the  Federal  courts, 
of  any  suit  or  prosecution,  civil  or  criminal, 
which  had  been  or  might  •  thereafter  be  com- 
menc'*d  against  any  sucli  person  for  any  cause 
whatever. 

It  must  be  admitted  that  the  crimes  and  of- 
fends of  which  the  district  courts  are,  by  this 
section,  given  exclusive  jurisdiction,  are  only 
those  which  are  against  the  provisions  of  the 
act.  or  those  enumerated  in  the  2d  and  6th  sec- 
tions, and  that  the  "causes,  civil  and  criminal." 
over  which  jurisdiction  is,  by  the  2d  clause  of 
the  section,  conferred  upon  the  district  and 
circuit  courts  of  the  United  States  concurrent- 
ly, are  other  than  those  of  which  exclusive  ju- 
ri»<liction  is  given  to  the  district  court.  They 
591*]  are  described  *as  causes  "affecting  per- 
sons who  are  denied,  or  cannot  enforce  in  the 
courts  or  judicial  tribunals  of  the  state,  or  lo- 
cality, where  they  may  be,  any  of  the  rights  se- 
cured to  them  by  the  1st  section  of  the  act. 

Was,  then,  the  prosecution,  or  indictment, 
against  these  defendants  a  cause  affecting  any 
such  person  t)r  persons?  If  it  was,  then  by  the 
provisions  of  the  act  it  was  within  the  juris- 
diction of  the  court:  and  if  it  was  not,  that 
court  had  no  jurisdiction. 

It  was,  the  record  shows,  an  indictment  for 
the  murder  of  Lucy  Armstrong,  a  citizen  of  the 
United  States  of  the  African  race,  and  it  con- 
tained an  averment  that  other  citizens  of  the 
United  States  of  the  same  race,  witnessed  the 
alleged  murder.  It  contained  also  an  averment 
that  those  other  persons,  namely:  Richard  Fo!i< 
ter  and  Laura  Foster,  as  well  as  the  deceased 
I-ucy  Armstrong,  were,  on  account  of  their  race 
and  color,  denied  the  right  to  testify  against 
the  def«»ndants.  or  either  of  them,* of  and  con- 
cerning tlie  killing  and  murder  in  the  courts 
and  judicial  tribunals  of  the  state  of  Ken 
tucky. 

We  are  thus  brought  to  the  question  whether 
a  criminal  prosecution  for  a  public  offense  is  a 
cause  "affecting"  within  the  meaning  of  the 
act  of  Congress,  persons  who  may  be  called  to 
testify  therein.  Obviously  the  only  parties  to 
such  a  cause  are  the  government  and  the  per- 
sons indicted.  They  alone  can  be  reached  by 
any  judgment  that  may  be  pronounced.  No 
judgment  can  either  enlarge  or  diminish  the 
personal,  relative,  or  property  rights  of  any 
others  than  those  who  are  parties.  It  is  true 
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there  are  some  cases  which  may  affect  the  right»- 
of  property  of  persons  who  are  not  parties  Uy 
the  record.  Such  cases,  however,  are  all  of  a 
civil  nature,  and  non^  of  them  even  touch  rights- 
of  persons.  But  an  indictment  prosecuted  by 
the  government  against  an  alleged  criminal,  is 
a  cause  in  which  none  but  the  parties  can  have 
any  concern,  except  what  is  common  to  all  the 
members  of  the  community.  Those  who  may 
possibly  be  witnesses,  either  for  the  prosecution 
or  for  the  defense,  are  no  more  affected  by 
it  than  ia  every  other  person,  for  anyone 
*may  be  called  as  a  witness.  It  will  not  [*fi9Z 
be  thought  that  Congress  intended  to  give  ta> 
the  district  and  circuit  courts  jurisdiction  over  . 
all  causes  both  civil  and  criminal.  They  have 
expressly  confined  it  to  causes  affecting  certain 
persons.  And  yet,  if  all  those  who  may  be 
called  as  witnesses  in  a  case,  and  who  may  he- 
al leged  to  be  important  witnesses,  were  intend- 
ed to  l»e  descril)eid  in  the  class  of  persons  affect- 
ed by  it,  and  if  the  jurisdiction  of  the  Federal 
courts  Ckxn  be  invoked  by  the  assertion  that  there 
are  persons  who  may  be  witnesses,  but  who.  be- 
cause of  their  race  or  color,  are  incoinpetent  to- 
testify  in  the  courts  of  the  state,  there  is  no 
cause  either  civil  or  criminal  of.  which  those- 
courts  may  not  at  the  option  of  either  party 
take  jurisdiction.  The  statute  of  Kentucky 
which  was  in  existence  when  this  indictment 
was  found,  and  which  denied  the  right  of 
Richard  Foster  and  Laura  Foster  to  testi^ 
in  the  courts  of  the  state,  enacted  as  fol- 
lows: *'That  a  slave,  negro,  or  Indian  shall 
be  a  competent  witness  in  the  case  of  the* 
commonwealth  for  or  against  a  slave,  negro, 
or  Indian,  or  in  a  civil  case  to  which  only  ne- 
groes or  Indians  are  parties,  but  in  no  other 
case."  It  will  be  observed  that  this  statute 
prohibits  the  testimony  of  colored  persons  either 
for  or  against  a  white  person  in  any  civil  or 
criminal  cause  to  which  he  may  be  a  party. 
If.  therefore,  they  are  persons  affected  by  the 
cause,  whenever  they  might  be  witnesses  were 
they  competent  to  testify,  it  follows  that  in  any 
suit  between  white  citizens,  jurisdiction  might 
be  taken  by  the  Federal  courts  whenever  it  was 
alleged  that  a  citizen  of  the  African  race  was 
or  might  be  an  important  witness.  And  such  an- 
allegation  might  always  be  made.  So  in  all 
criminal  prosecutions  against  white  persons  a 
similar  allegation  would  call  into  existence  the- 
like  jurisdiction.  We  cannot  think  that  such 
was  the  purpose  of  Congress  in  the  statute  ot 
April  0,  1806.  It  would  seem  rather  to  have 
been  to  afford  protection  to  persons  of  the  col- 
ored race  by  giving  to  the  Federal  courts  ju- 
risdiction of  cases,  the  decision  of  which  might 
injuriously  affect  them  either  in  their  personal^ 
relative,  or  property  rights,  whenever  they  are 
denied  in  the  state  courts  any  of  the  rights- 
'mentioned  and  assured  to  them  in  the  [*59S 
1st  section  of  the  act. 

Nor  can  it  be. said  that  such  a  construction' 
allows  little  or  no  effect  to  the  enactment.  On 
the  contrary,  it  concedes  to  it  a  far  reaching 
purpose.  That  purpose  was  to  guard  all  the- 
declared  rights  of  colored  persons,  in  all  civil 
action  to  which  they  may  be  parties  in  interest, 
by  giving  to  the  district  ana  circuit  courts  of 
the  United  States  jurisdiction  of  such  actions- 
whenever  in  the  state  courts  any  right  enjoyed 
by  white  citizens  is  denied  them.  And  in  crim- 
inal prosecutions  against  them^  it  extends  a  likf 
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{protection.   We  cannot  be  expected  to  be  igno- 
Tant  of  the  conditions  of  things  which  existed 
-when  the  statute  was  enacted,  or  of  the  evils 
which  it  was  intended  to  remedy.    It  is  well 
"known  that  in  many  of  the  states,  laws  existed 
which  subjected  colored  men  convicted  of  crim- 
inal offenses  to  punishments  different  from  and 
^ften  severer  than  those  which  were  inflicted 
upon  white   persons   convicted  of  similar  of- 
fenses.  The  modes  of  trial  were  also  different, 
•and  the  right  of  trial  by  jury  was  sometimes  de- 
nied them.   It  is  also  well  known  that  in  many 
quarters  prejudices  existed  against  the  colored 
race,  which  naturally  affected  the  administra- 
tion of  justice  in  the  state  courts,  and  operated 
harshly  when  one  of  that  race  was  a  party  ac- 
•^cuscd.     These  were  evils,  doubtless,  which  the 
act  of  Congress  had  in  view,  and  which  it  in- 
-tended  to  remove.    And  so  far  as  it  reaches,  it 
extends  to  both  races  the  same  rights,  and  the 
same  means  of  vindicating  them. 

Tn   view  of  these  considerations  we  are   of 
■opinion  that  the  case  now  before  us  is  not  with- 
in the  provisions  of  the  act  of  April  9,  1866,  and 
•that  the  circuit  court  had  not  jurisdiction  of 
the  crime  of  murder  committed  in  the  district 
•of  Kentucky,  merely  because  two  persons  who 
witnessed  the  murder  were  citizens  of  the  Afri- 
can race,  and  for  that  reason  incompetent  by 
■the  law  of  Kentucky  to  testify  in  the  courts  of 
that  state.    They  are  not  persons  affected  by 
"the  cause. 

We  need  hardly  add  that  the  jurisdiction 
•of  the  circuit  court  is  not  sustained  by  the 
'fact  averred  in  the  indictment  that  Lucy  Arm- 
strong, the  person  murdered,  was  a  citizen  of 
594*]  •the  African  race,  and  for  that  reason 
denied  the  right  to  testify  in  the  Kentucky 
•courts.     In  no  sense  can  she  be  said  to  be  af- 
fected by  the  cause.    Manifestly  the  act  refers 
to  persons  in  existence.    She  was  the  victim  of 
-the  frightful  outrage  which  gave  rise  to  the 
^eause;  but  she  is  b^ond  being  affected  by  the 
'^^use  itself. 

The  conclusions  to  which  we  have  come  are 
sustained,  we  think,  fully  by  the  judgment  ol 
this  court  in  United  States  v.  Ortega,  11  Wheat. 
•467,  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Washington.  It  was  the  case  of  an  in- 
dictment in  the  circuit  court  for*  offering  vio- 
lence to  the  perA>n  of  the  Spanish  minister  con- 
trary to  the  law  of  nations  and  the  act  of  Con- 
gress. The  2d  section  of  the  3d  article  of  the 
Constitution  ordains  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  af- 
fecting ambassadors,  other  public  ministers,  and 
consuls,  and  that  in  all  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls,  the 
Supreme  Court  shall  have  original  jurisdiction. 
The  defendant  was  convicted,  and  on  motion  in 
arrest  of  judgment,  the  question  was  presented 
to  this  court  (and  it  was  the  only  one  decided) 
whether  it  was  a  case  affecting  an  ambassador, 

•  or  other  public  minister.  The  court  unani- 
mously ruled  that  it  was  not.    The  violence  out 

(4>f  which  the  indictment  grew  was  committed 
upon  a  public  minister,  and  he  was  a  competent 
and  material  witness.  But  he  was  ruled  to  be 
not  a  person  affected  by  the  case,  because  it 
was  a  public  prosecution  instituted  and  con- 

•  ducted  by  and  in  the  name  of  the  United  States, 
and  for  the  purpose  of  vindicating  the  laws  of 
•nations  and  that  of  the  United  States,  in  the 
person  of  a  public  minister,. offended  by  an  as- 


sault committed  on  him  by  a  private  individual. 
It  is,  said  the  court,  a  case,  then,  iwihich  affects 
the  United  States  and  the  individual  whom  they 
seek  to  punish;  but  one  in  which  the  minister 
himself,  although  he  was  the  person  intured  by 
the  assault,  has  no  concern,  either  in  the  event 
of  the  prosecution  or  in  the  costs  attending  it. 
What  was  meant  by  the  phrase,  *'a  case  affect- 
ing." *was  thus  early  defined;  and  we  are  [*505 
bound  to  presume  that  Congress,  when  they  used 
the  same  word  "affecting"  in  the  act  of  1866, 
intended  to  have  it  bear  its  defined  meaning. 
This  is  according  to  a  well-known  rule  of  con- 
struction. 

An  attempt  has,  however,  been  made  to  dis- 
criminate between  the  words  "case  affecting"  as 
found  in  the  constitutional  provision,  and  the 
words  "cause  affecting"  contained  in  the  act  of 
Congress.  We  are  unable  to  perceive  any  sub- 
stantial ground  for  a  distinction.  The  worda 
"case"  and  "cause"  are  constantly  used  as  syn- 
onyms in  statutes  and  judicial  decisions,  each 
meaning  a  proceeding  in  court ;  a  suit  or  action. 
Surely  no  court  can  have  jurisdiction  of  either 
a  case  or  a  cause  until  it  is  presented  in  the 
form  of  an  action.  We  regard,  therefore,  The 
United  States  v.  Ortega  as  an  authority  directly 
in  point  to  the  effect  that  witnesses  in  a  crim- 
inal prosecution  are  not  persons  affected  by  the 
cause.  It  necessarily  results  from  this  that 
jurisdiction  of  the  offense  for  which  these  de- 
fendants were  indicted,  was  not  conferred  upon 
the  circuit  court  by  the  act  of  Congress. 

It  is  unnecessary,  therefore,  to  consider  the 
other  questions  presented  by  the  record. 

The  judgment  of  the  Circuit  Court  ie  reversed. 

The  Chief  Justice  was  not  present  at  the  ar- 
gument, and  he  has  taken  no  part  in  the  de- 
cision. 

Mr.  Justice  Bradley,  dissenting: 

I  dissent  from  the  opinion  of  the  court  in  this 
case  for  the  following  reasons: 

The  case  was  an  indictment  found  in  the  cir- 
cuit court  of  the  United  States  for  the  district 
of  Kentucky,  for  October  term,  1868,  charging 
the  defendants  (the  now  plaintiffs  in  error) 
with  the  murder  of  Luey  Armstrong,  a  citisen 
of  the  United  States,  of  the  Atrican  race,  the  de- 
fendants being  white  persons,  and  the  witnesses 
of  the  murder  being  of  the  African  race,  having 
no  right  to  testify  against  the  defendants  in  a 
court  of  Kentucky  by  the  laws  thereof,  said 
right  being  denied  them  on  account  of  their 
race  and  color.  The  evidence  in  the  case  dem- 
onstrated the  fact  that  the  defendants  w^it 
to  the  cabin  of  Jack  Foster,  a  colored  man,  in 
the  evening,  and,  after  sitting  a  while,  coolly 
proceeded  to  kill  the  family,  and  succeeded  in 
killing  Lucy  Armstrong,  a  blind  woman  over 
ninety  years  old,  Foster's  mother-in-law;  also 
Jack  Foster  and  his  wife  and  their  son  Richard ; 
two  of  the  children  escaped  and  were  witnesses 
in  the  cause.  One  of  the  defendants  was  heard 
to  say  to  the  other,  a  short  time  previous  to  the 
occurrence,  that  he  thought  that  there  would 
soon  be  another  war  about  the  niggers;  that 
when  it  did  come  he  intended  to  go  to  killing 
niggers ;  and  he  was  not  sure  that  he  would  not 
begin  his  work  of  killing  them  before  the  war 
should  actually  commence. 

By  the  laws  of  Kentucky  at  the  time  the  in- 
dictment was  found,  negroes  could  not  testify 
against    white    persons.    The    indictment  was 
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tfound  and  prosecuted  under  the  civil  rights  bill, 
pa«»«l  April  9,  1860. 

The  bill  referred  to  was  primarily  intended 
"to  carry  out,  in  all  its  length  and  breadth,  and 
to  all  its  legitimate  consequences,  the  then  re- 
cent constitutional  amendment  abolishing  slav- 
ery in  the  United  States,  and  to  place  persons 
of  African  descent  on  an  equality  of  rights  and 
privileges  with  other  citizens  of  the  United 
States.  To  do  this  effectually  it  was  not  only 
596* ]  neceasary  •to  declare  this  equality  and 
impofi^  penalties  for  its  violation,  but,  as  far  as 
practicable,  to  counteract  those  unjust  and  dis- 
criminating laws  of  some  of  the  states  by  which 
persons  oi  African  descent  were  subjected  to 
punishments  of  peculiar  harshness  and  igno- 
miny, and  deprived  of  rights  and  privileges  en- 
joyed by  white  citizens. 

This  general  scope  and  object  of  the  act  will 
often  furnish  us  a  clue  to  its  just  construcMon. 
It  mny  be  remarked,  however,  that  the  tern's  of 
the  act  are  broad  enough  to  embrace  other  per- 
sons as  well  as  those  of  African  descent,  but 
that  is  a  point  not  now  in  question  in  this  case. 

The  l«t  section  declares  that  all  persons  born 
in  the  United  States,  not  subject  to  a  foreign 
power,  and  not  including  untaxed  Indians,  art^ 
<!itizen8  of  the  United  States,  and  that  such  citi- 
zens, of  every  race  and  color,  without  regard  to 
previous  condition  of  slavery,  shall  have  the 
same  right,  in  every  state  and  territory  in  the 
United  States,  to  make  and  enforce  contracts; 
to  sue.  be  parties,  and  give  evidence;  to  inherit, 
purchase,  lease,  sell,  hold,  and  convey  real  and 
personal  property,  and  to  the  full  and  equal 
i)enel!t  of  all  laws  and  proceedings  for  the  se- 
-curity  of  person  and  property,  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  pun- 
ishment, pains,  and  penalties,  and  to  none  other, 
any  law  or  custom  to  the  contrary  notwith- 
-standing. 

This  is  the  fundamental  section  of  the  act. 
All  that  follows  is  intended  to  secure  and  vin- 
dicate, to  the  objects  of  it,  the  rights  herein 
-declared,  and  to  establish  the  requisite  machin- 
ery for  that  end. 

This  section  is  in  direct  conflict  with  those 
fitate  laws  which  forbade  a  free  colored  person 
to  remove  to  or  to  pass  through  the  state,  from 
having  firearms,  from  exercising  the  functions 
-of  a  minister  of  the  gospel,  and  from  keeping 
a  house  of  entertainment;  laws  which  prohibit- 
ed all  colored  persons  from  being  taught  to  read 
and  write,  from  holding  or  conveying  property, 
and  from  being  witnesses  in  any  case  where  a 
white  person  was  concerned;  and  laws  which 
subjecte<l  them  to  cruel  and  ignominious  pun- 
ishments not  imposed  upon  white  persons,  such 
597*1  <i8  to  be  sold  as  vagrants,  to  *be  tied  to 
the  whipping  post,  etc.,  etc.  All  these,  and  all 
other  discriminations.  \i*ere  intended  to  be  abol- 
ished and  done  away  with. 

The  2d  section  makes  it  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  for  any  per- 
son, under  color  of  any  law  or  custom,  to  de- 
prive any  inhabitant  ot  a  state  or  territory  of 
any  right  secured  by  the  act,  or  to  subject  him 
to  difi^erent  punishment  op  penalties  on  account 
-of  his  having  .been  a  slave,  or  by  reason  of  his 
<!o1or  or  race,,  than  is  prescribed  for  the  pun- 
ishment of  white  persons. 

The  3d  section  proceeds  to  confer  upon  the 
•district  courts  of  the  United  States,  exclusive 
of  the  state  courts^  jurisdiction  to  try  these 
13  Wall. 


offenses,  and  then  follows  the  clause  under 
which  the  indictment  in  the  present  case  was 
found,  declaring  that  the  said  district  courts 
shall  also  have  cognizance,  concurrently  with 
the  circuit  courts  of  the  United  States,  "of  all 
causes,  civil  and  criminal,  affecting  persons 
who  are  denied,  or  cannot  enforce  in  the  courts 
or  judicial  tribunals  of  the  state,  or  locality 
where  they  may  be,  any  of  the  rights  secured 
to  them  by  the  1st  section,"  with  right  of  re- 
moval of  causes  from  state  courts,  etc  It  is 
evident  that  the  provisions  of  the  2d  section, 
making  it  a  criminal  offense  to  deprive  a  per- 
son of  his  rights,  or  to  subject  him  to  a  dis- 
criminating punishment,  would  fail  to  reach  a 
great  number  of  cases  which  the  broad  and  lib- 
eral provisions  of  the  1st  section  were  intended 
to  cover  and  protect.  The  clause  in  question 
is  intended  to  reach  these  cases,  or,  at  least, 
a  large  class  of  them.  It  provides  a  remedy 
where  the  state  refuses  to  give  one;  where  the 
mischief  consists  in  inaction  or  refusal  to  act, 
or  refusal  to  give  requisite  relief;  whereas, 
the  2d  section  provides  for  actual  positive  inva- 
sion of  rights.  Thus,  if  the  state  should  re- 
fuse to  allow  a  freedom  to  sue  in  its  courts, 
thereby  denying  him  judicial  relief,  or  should 
fail  to  provide  laws  for  the  punishment  of 
white  persons  guilty  of  criminal  acts  against 
his  person  or  property,  thereby  denying  him  ju- 
dicial redress,  there  can  be  no  doubt  that  the 
case  would  come  within  the  scope  of  the  clause 
imder  consideration.  Suppose  that,  in  any  state, 
*as8anlt  and  battery,  mayhem — nay,  '[•698 
murder  itself,  could  be  perpetrated  updn  a  col- 
ored man  with  impunity,  no  law  being  provided 
for  punishing  the  offender,  would  not  tliat  be  a 
case  of  denial  of  rights  to  the  colored  popula- 
tion of  jthat  state?  Wottld  not  the  clause  of 
the  civil  rights  bill  now  under  consideration 
give  jurisdiction  to  the  United  States  courts  in 
such  a  case?  Yet,  if  an  indictment  should  be 
found  in  one  of  those  courts  against  the  offend- 
er, the  technical  parties  to  the  record  would 
only  be  the  United  States  as  plaintiff  and  the 
criminal  as  defendant.  Nevertheless,  could  it 
be  said,  with  any  truth  or  justice,  that  this 
\vould  not  be  a  cause  affecting  persons  denied 
the  rights  secured  to  them  by  the  1st  section  of 
the  law? 

The  case  before  us  is  just  as  clearly  within 
the  scope  of  the  law  as  such  a  case  would  be. 
I  do  not  put  it  upon  the  ground  that  the  wit- 
nesses of  the  murder,  or  some  of  them,  are  col- 
ored persons,  disqualified  by  the  laws  of  Ken- 
tucky to  testify,  but  on  the  ground  that  the 
cause  is  one  affecting  the  person  murdered,  as 
well  as  the  whole  class  of  persons  to  which  she 
belonged.  Had  the  case  been  simple  assault 
and  battery,  the  injured  party  would  have  been 
deprived  of  a  right,  enjoyed  by  every  white  citi- 
zen, of  entering  a  complaint  before  .a  magis- 
trate, or  the  grand  jury,  and  of  appearing  as 
a  witness  on  the  trial  of  the  offender.  I  say 
''right,"  for  it  is  a  right,  an  inestimable  right, 
that  of  invoking  the  penalties  of  the  law  upon 
those  who  criminally  or  feloniously  attack  our 
persons  or  our  property.  Civil  society  has  de- 
prived us  of  the  natural  right  of  avenging  our- 
selves, but  it  has  preserved  to  us.  all  the  more 
jealously,  the  right  of  bringing  the  offender  to 
justice*  By  the  common  law  of  England  the 
injured  party  was  the  actual  prosecutor  of 
criminal  offenses,  although  the  proceeding  wsh 
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in  the  King's  name;  but  in  felonies,  which  in- 
volved a  forfeiture  to  the  Crown,  of  the  crim- 
inal's  property,  it  was  also  the  duty  of  the 
Crown  officers  to  superintend  the  prosecution. 
And,  although  in  this  country  it  is  almost  the 
universal  practice  to  appoint  public  and  official 
prosecutors  in  criminal  cases^  yet  it  is  the  right 
of  the  injured  party,  and  a  duty  he  owes  to 
599*1  society,  to  *furnish  what  aid  he  can  in 
bringing  the  offender  to  justice;  and  an  im- 
portant part  ol  that  right  and  duty  consists  in 
giving  evidence ,  against  him. 

To  deprive  a  whole  class  of  the  community 
of  this  right,  to  refuse  their  evidence  and  their 
sworn  complaints,  is  to  brand  them  with  a 
badge  of  slavery;  is  to  expose  them  to  wanton 
insults  and  fiendish  assaults;  is  to  leave  their 
lives,  their  families,  and  their  property  unpro- 
tected by  law.  It  gives  unrestricted  license  and 
impunity  to  vindictive  outlaws  and  felons  to 
rush  upon  these  helpless  people  and  kill  and 
slay  them  at  will,  as  was  done  in  this  case.  To 
say  that  actions  or  prosecutions  intended  for 
the  redress  of  such  outrages  are  not  ''causes 
affecting  the  persons"  who  are  the  victims  of 
them,  is  to  take,  it  seems  to  me,  a  view  of  the 
law  too  narrow,  too  technical  and  too  forget- 
ful of  the  liberal  objects  it  had  in  view.  If,  in 
such  a  roid  as  I  have  supposed,  a  colored  person 
is  mer»jly  wounded  or  maimed,  but  is  still  capa- 
ble of  making  complaint,  and  on  appearing  to 
do  so,  has  the  doors  of  justice  shut  in  his  face 
on  the  ground  that  he  is  a  colored  person,  and 
cannot  testify  against  a  white  citizen,  it  seems 
to  me  almost  a  stultification  of  the  law  to 
say  that  the  case  is  not  within  its  scope.  Let 
U8  read  it  once  more:  'The  district  courts 
shall,  concurrently  wijh  the  circuit  courts,  have 
cognizance  of  all  causes,  civil  and  criminal,  af- 
fecting persons  who  are  denied  or  cannot  en- 
force in  the  courts  or  judicial  tribunals  of  the 
state  or  locality  where  they  may  he.  any  of 
the  rights  secured  to  them  by  the  1st  section 
of  this  act." 

If  the  case  above  supposed  is  within  the  act 
(as  it  assuredly  must  be) ,  does  it  cease  to  be  so 
when  the  violence  offered  is  so  great  as  to  de- 
prive the  victim  of  life?  Such  a  construction 
would  be  a  premium  on  murder.  If  mere  vio- 
lence offered  to  a  colored  person  (who,  by  the 
law  of  Kentucky,  was  denied  the  privilege  of 
complaint)  gives  the  United  Stat€«  court  ju- 
risdiction, when  such  violence  is  short  of  being 
fatal,  that  jurisdiction  cannot  cease  when  death 
is  the  result.  The  reason  for  its  existence  is 
stronger  than  before.  If  it  would  have  been 
a  cause  affecting  him  when  living,  it  will 
600*1  *be  a  cause  affecting  him  though  dead. 
The  object  of  prosecution  and  punishment  is  to 
prevent  crime,  as  well  as  to  vindicate  public 
justice.  The  fear  of  it,  the  anticipation  of  it, 
stands  between  the  assassin  and  his  victim  like 
a  vindictive  shade.  It  arrests  his  arm  and  loos- 
ens the  dagger  from  his  grasp.  Should  not  the 
colored  man  have  the  degis  of  this  protection  to 
guard  his  life,  as  well  as  to  guard  his  limbs  or 
property?  Should  he  not  enjoy  it  in  equal  de- 
gree with  the  white  citizen  ?  In  a  large  and  just 
sense,  can  a  prosecution  for  his  murder  affect 
him  any  less  than  a  prosecution  for  an  assault 
upon  him?  He  is  interested  in  both  alike. 
Tney  are  his  protection  against  violence  and 
wrong.  At  all  events,  it  cannot  be  denied  that 
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the  entire  class  of  persons  under  disability  is 
affected  by  prosecutions  for  wrongs  done  to  one 
of  their  number,  in  which  they  are  not  permit- 
ted to  testify  in  the  state  courts. 

I  am  well  aware  of  the  case  of  Ortega,  who 
was  indicted  in  the  circuit  court  for  offering' 
violence  to  the  person  of  the  Spanish  minister. 
The  defendant  claimed  that  it  was  ''a  case  af- 
fecting a  public  minister,"  and  under  the  Con- 
stitution cognizable  only  in  the  Supreme  Court. 
But  the  oourt,  taking  the  strict  and  technical 
view,  decided  that,  being  a  criminal  case,  in 
which  the  United  States  was  plaintiff  and  of- 
fender was  defendant,  they  only  were  the  par- 
ties whom  the  case  affected.  Conceding  that 
this  decision  was  good  law  for  the  purposes  of 
that  case,  I  do  not  feel  that  I  am  bound  by  it  in 
this.  The  effect  of  that  decision  was  that  the 
Constitution,  in  giving  the  Supreme  Court  ju- 
risdiction in  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  only  intended  to 
give  these  public  persons  the  right  to  sue  and 
be  sued  in  the  Supreme  Court.  In  the  case 
l>efore  us,  I  think  Congress  meant  a  great  deal 
more  than  this  when  it  gave  the  United  States^ 
courts  cognizance  of  all  causes,  civil  and  crim- 
inal, affecting  persons  who  are  denied  or  can- 
not enforce  in  the  courts  of  the  state  any  of  the 
rights  secured  by  the  Ist  section  of  the  act. 

I  have  considered  the  case  irrespective  of  the 
fact  that  the  witnesses  of  the  transaction  were 
all  colored  people,  who.  at  *the  time  this  [*601 
indictments  was  found,  were  denied  the  right  to 
testify  against  white  persons  in  Kentucky.  I 
have  placed  it  on  the  sole  ground,  that  prose- 
cutions for  crimes  committed  against  colored 
persons  are  causes  which,  in  the  sense  of  the 
civil  rights  bill,  most  seriously  affect  them; 
and  that  in  Kentucky  they  were  denied  the 
privilege  of  being  witnesses  in  these  cajuses.  I 
do  not  mean  to  be  understood  as  saying  that 
every  cause  in  which  a  colored  person  may  be 
called  as  a  witness,  for  that  reason  belongs  to 
the  cognizance  of  the  United  States  courts.  In 
ordinary  cases  of  a  civil  diaracter.  the  party- 
calling  such  a  person  as  a  witness  is  the  person 
affected.  Such  party,  be  he  black  or  white,  may 
except  to  the  rejection  of  his  witness,  and  brin^ 
the  case  to  this  court  by  writ  of  error  from  the 
state  court  of  last  resort  under  the  25th  section 
of  the  judiciary  act.  A  defendant  in  a  crim- 
inal prosecution  may  do  the  same  thing  where^ 
a  bill  of  exceptions  is  allowed  in  criminal  cn^teA. 

To  conclude,  I  have  no  doubt  of  the  power 
of  Congress  to  pass  the  laws  now  under  consid- 
eration.    Slavery,  when  it  existed,  extended  its 
influence  in  every  direction,  depressing  and  dis- 
franchising the  slave  and  his  race  in  every  pos- 
sible way.    Hence,  in  order  to  give  full  effect 
to  the  national  will  in  abolishing  slavery,   it 
was  necessar>'  in  some  way  to  counteract  the«e 
various  disabilities  and  the  effects  flowing  from 
them.    Merely  striking  off  the  fetters  of  the- 
slave,  without  removing  the  incidents  and  con- 
sequences of  slavery,  would  hardly  have  been 
a  Doon  to  the  colored  race.    Hence,  also,  the 
amendment  abolishing  slavery  was  supplement- 
ed by  a  clause  giving  Congress  power  to  enforce 
it  by  appropriate  legislation.    Np  law  was  nec- 
essary to  abolish  slavery:  the  amendment  did 
that.    The  power  to  enforce  the  amendment  by" 
appropriate  legislation  must  be  a  power  to  do 
away  with  the  incidents  and  consequences  of 
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•slayery,  and  to  iii«tate  the  freedmen  in  full  em- 
ployment of  tlmt  civil  liberty  and  equality  which 
the  abolition  of  nlavery  meant. 

In  my  opinion  the  judgment  of  the  circuit 
court  should  be  affirmed. 

I  am  authorized  to  state  that  Justice  81 
^concurs  in  this  opinion. 


MARGARET  JACOWAY,  Admrx.  of  Benjamin 
J.  Jacoway,  Deceased^  Plff,  in  Err,, 

V. 

TILFORD  DENTON. 

Jurisdiction  over  state  judgment  for  price  of 

slaves. 

This  court  has  no  jurisdiction  orer  a  state  Jude- 
jnent  rendered  for  the  price  of.slaves  sold.  In  which 
the  defenses  were  that  by  the  Cuostitution  of  the 
state  snd  of  the  United  States  slaves  were  eman-  ! 
cipsted.  and  the  consideration  of  the  obligation 
thereby  failed,  and  that  the  contract  was  origi- 
nally null  and  void. 

[No.  47.] 
Submitted  Xov.  /).  187L    Decided  Apr.  t,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

The  case  is  stated  by  the  court. 
Messrs.  A.   H.  Garland  and  P.  Phillips  for 
plaintiff  in  error. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  case  is  also  before  us  up<m  a  motion  to 
dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. 

The  defendant  in  error  brought  suit  in  the 
circuit  court  of  Yell  county,  to  the  September 
term,  1866,  upon  the  writing  obligatory  exe- 
cuted to  him  by  William  D.  JacowsLy,  deceased, 
on  the  4th  of  October,  1860,  for  the  sum  of  $4,- 
iMH),  payable  one  year  from  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the 
maturity  of  the  obligation  until  its  payment. 
The  administrator  interposed  three  pleas: 

( 1 )  That  the  consideration  of  the  obligation 
-was  the  purchase  of  slaves,  and  that  they  were 
all  emancipated  by  the  Constitution  of  Arkan- 
sas, adopted  in  1864. 

(2)  That  the  slaves  were  emancipated  by  an 
amendment  to  the  Constitution  of  the  United 
States,  and  that  the  consideration  of  the  obli- 
gation thereby  wholly  failed. 

(3)  That  the  contract  was  originally  null 
-and  void. 

The  plaintiff  demurred.  The  court  sustained 
the  demurrers  and  gave  judgment  against  the 
defendant  for  the  amount  claimed  in  the  dec- 
laration. The  defendant  appealed  to  the  su- 
preme court  of  the  state,  and  that  court  af- 
firmed the  judgment. 

After  what  we  have  said  in  8mith*s  Adm.  y. 
Jordan's  Adm.^  just  decided,  it  is  sufficient  to 
remark  that  the  record  discloses  no  question 
cognizable  by  this  court. 

The  writ  of  error  is,  therefore,  dismissed. 
13  Waix. 


THE  STEAMBOAT  ST.  JOHN,  her  Engine, 
etc..  The  New  Jersey  Steamboat  Company, 
Claimant,  Appt., 

V, 

ABRAHAM  E.  HASBROUCK. 

Steamer  held  in  fault  for  a  collision. 

Where  a  steamboat  on  the  Hudson  river  selected 
her  own  course  In  passing  a  propeller  with  boats 
In  tow,  and  Instead  of  going  to  the  right,  as  was 
usual,  went  to  the  left  of  the  propeller,  and  ran 
into  and  sunk  one  of  the  boats  In  tow  of  the  pro- 
peller: held,  that  the  steamer  ought  to  hare  kept 
far  enough  to  the  left  to  be  sure  of  avoiding  a  col-- 
llslon,  and,  not  having  done  so.  a  Judgment  against 
her  for  the  damages  was  affirmed. 

[No.  131.] 
Argued  Mar.  6;  1872.    Decided  Apr.  1,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Mr.  Charles  Jones  for  appellant. 
}fessrs.  C.  DonoHiae  and  C.  Swan  for  ap- 
pellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Abraham  E.  Hasbrouck,  the  libelant  in  this 
case,  was  tbe  owner  of  a  barge  called  the  Ulster 
County,  which  was  sunk  in  the  Hudson  river, 
near  West  Point,  on  the  20th  November,  1864. 
by  collision '  with  the  steamer  St.  John,  while 
said  barge  was  in  tow  of  the  steam  propeller 
Pluto.  The  libel  was  filed  against  the  steamer  to 
recover  damages  for  the  injury  sustained.  The 
St.  John  was  a  large  passenger  steamer,  on  her 
downward  trip  from  Albany  to  New  York.  The 
Pluto  was  moving  up  the  river,  with  the  barge 
Ulster  County  lashed  to  her  larboard  side  and 
another  barge  to  her  starboard  side,  and  a  canal 
boat  astern  of  the  latter.  The  collision  took 
place  about  3  o'clock  in  the  morning,  in  a  clear 
moonlight  night.  At  West  Point  there  is  an 
abrupt  bend  in  the  Hudson  river,  making  near- 
ly a  right  angle.  Below  this  bend  its  course  is 
southerly;  above  it,  proceeding  up  the  river, 
it  is  westerly  for  nearly  a  mile  and  then  north- 
erly. The  Pluto,  with  her  tows,  was  still  be- 
low the  point,  proceeding  slowly  up  the  river, 
nearer  to  the  eastern  than  to  the  western  shore, 
when  the  St.  John  was  discovered  up  the  west- 
ern reach  of  the  river.  The  St.  John  blew  two 
whistles,  signihring  that  she  would  go  to  the 
left  or  eastward  of  the  Pluto.  The  men  on  the 
Pluto  say  tbat  the  signal  was  answered  by  two 
whistles  on  their  paH,  and  that  the  helm  was 
put  to  starboard  accordingly,  turning  the  head 
of  the  Pluto  more  to  the  west.  The  collision 
took  place  directly  off  West  Pdint,  at  the  abrupt 
bend  of  the  river,  about  the  middle  of  the  chan- 
nel. The  St.  John  struck  the  larboard  bow  of 
the  barge  Ulster  Coimty,  and  cut  into  her  about 
ten  feet.  The  witnesses  fdr  the  libelant,  the 
pilot  and  others,  say  that  when  the  St.  John 
approached  them,  she  seemed  to  sheer  to  the 
west,  and  thus  ran  into  the  tow.  This  is  de- 
nied on  the  other  side. 

On  the  part  of  the  St.  John,  it  is  testified 
by  the  pilot  and  wheelman  that  they  discovered 
the  lignt  of  the  Pluto  below  West  Point,  over 
the  land,  as  they,  the  St.  John,  rounded  Maga- 
zine Point,  where  the  river  turns  to  the  east; 
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and  that  they  kept  the  helm  of  the  St.  John 
hard  a-starboard  until  the  collision  occurred, 
thus  keeping  up  all  the  time  a  sheer  to  the 
eastward.  This  could  not  have  been  so,  for  it 
would  have  carried  the  St.  John  to  the  east  side 
of  the  channel,  whereas,  it  is  conceded  that  the 
collision  occurred  in  about  mid  channel.  The 
St.  John  selected  her  own  course;  instead  of 
goin^  to  the  right  of  the  Pluto,  as  is  usual,  she 
concluded  to  go  to  the  left,  miscalculating  the 
precise  position  of  the  Pluto  and  supposing  her 
to  be  nearer  to  the  western  shore  than  she  was. 
Having  selected  her  course,  the  St.  John  ought 
to  have  kept  far  enough  to  the  eastward  or  left, 
to  be  sure  of  avoiding  a  collision.  Instead  of 
this,  she  kept  in  the  middle  of  the  channel,  evi- 
dently expecting  the  propeller  to  keep  out  of 
her  way.  In  rounding  tne  point,  she  hugged 
too  near,  and  did  not  give  the  Pluto  a  chance 
to  get  inside  of  her. 

The  case  is  purely  one  of  fact,  and  it  can 
serve  no  instructive  purpose  to  review  the  evi- 
dence in  detail.  We  have  carefully  examined 
it,  and  are  satisfied  that  the  result  reached  by 
the  circuit  and  district  courts  was  connect. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  interest  on  the  amount. 


JOHK  FRANK  PARGOUD,  Appt,, 

V. 

UNITED  STATES. 

(See  S.  C.  13  Wall.  156-158.) 

President's  proclamation  of  pardon,  effect  of. 

1.  The  President's  proclamation  of  Dec.  25,  1868. 
arantlng  pardon  and  amnesty  unconditionally  and 
without  reservation  to  all  who  participated,  direct- 
ly or  Indirectly.  In  the  late  Rel>elflon,  relieves 
claimants  of  captured  and  abandoned  property, 
from  proof  of  adhesion  to  the  United  States  dur- 
ing the  late  Civil  War.  u     .  • 

2.  It  Is  unnecessary,  therefore,  for  such  claim- 
ants to  prove  such  adhesion  or  personal  pardon  for 
taking  part  In  the  Rebellion  against  the  United 
States. 

[No.  36.] 

Argued  Apr,  20,  21,  1871,    Decided  Apr.  8, 

1812, 

APPEAL  from  the  Court  of  Claims. 
Tlie  ]»etitioner  claimed  the  proceeds  of 
eiglity-five  bales  of  cotton,  taken  from  his  plan- 
tation in  Louisiana,  in  the  summer  of  1866.  He 
had  participated  in  the  Rebellion,  but  received 
amnesty  and  pardon  Jan.  11,  1866.  These  facts 
were  alleged  in  his  petition,  which  was  dis- 
missed by  the  court  of  claims,  without  a  trial 
on  the  merits,  sustaining  the  motion  of  the  so- 
licitor of  the  United  States  to  dismiss. 

From  this  judgment  petitioner  sought  an  ap- 
peal, which  the  court  of  claims  denied  him; 
whoronpon  he  applied  for  and  obtained  a  man- 
damus from  this  court,  ordering  the  court  of 
claims  to  send  up  the  transcript  of  appeal.  The 
case  was  argued  and  decided  at  the  same  time 
with  Ex  parte  ZcUncr,  9  Wall.  244.  19  L.  ed. 
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A  motion  is  made  to  dismiss  the  case  for  want 
of  jurisdiction,  pursuant  to  a  proviso  in  the  act 
of  Congress  of  July  12.  1870.  See  U.  8.  v. 
Klein,  ante,  519,  with  which  case  the  present 


The  arguments  of  counsel  were  devoted  al- 
most exclusively  to  the  question  of  the  validity 
of  this  proviso  in  the  act  of  1870,  above  re- 
ferred to.  That  question,  however,  was  not  di- 
rectly passed  upon  in  the  decision  of  this  case 
nor  in  the  decision  (Armstrong  ▼.  17.  8.  ante, 
614)   upon  which  it  was  based. 

Messrs.  P.  PMllipa  and  Tbomaa  J.  Du- 
rant  for  appellant. 

Messrs,  Akerman,  Atty.  Oen.,  and  B.  H.- 
BHatow,  8olicitor  Oen,,  for  the  United  States. 

Mr.  Chief  Justice  Cliaae  delivered  the  opin- 
ion of  the  court: 

The  decision  of  the  court  of  claims  in  thi» 
case  was  against  the  claimant,  on  the  groimd 
that  the  petition  did  not  aver  that  he  had  givea 
no  aid  or  comfort  to  the  Rebellion,  nor  suffi- 
ciently aver  a  pardon  by  the  President. 

But  we  have  recently  decided,  in  the  case  or 
Armstrong  v.  United  States,  ante,  614,  that  the- 
President's  proclamation  of  December  25.  1868 
(15  Stat,  at  L.  711),  granting  pardon  and  am- 
nesty unconditionally  and  without  reservation 
to  ail  who  participated,  directly,  •or  in-  [•15S- 
directly.  in  the  late  Rebellion,  relieves  claimants 
of  captured  and  abandoned  property  from  proof 
of  adhejiion  to  the  United  Stat^  during  the- 
late  Civil  War.  It  was  unnecessary,  therefore, 
to  prove  such  adhesion  or  personal  pardon  for 
taking  part  in  the  Rebellion  against  the  United 
States. 

The  judgment  of  the  Court  of  Claims  dismiss- 
ing  the  petition  is  reversed. 


one  was  argued. 


JOSEPH  H.  BRADLEY,  Plff.  in  Err,, 

V, 

GEORGE  P.  FISHER. 

(See  8.  C.  13  Wall.  885-357.) 

Order  striking  attorney's  name  from  roll,  effect 
of — judges,  when  not  liable  to  suits  for  judi' 
ciai  acts — excess  of  jurisdiction — potcer  to  re- 
move  attorneys — practice  on — obligations  of 
attorneys — threat  by  attorney  to  judge  out  of 
court. 

•1.  An  order  of  the  criminal  conrt  of  the  District" 
of  Columbia,  made  In  1867,  strlklns  the- 
name  of  an  attorney  from  Its  roll,  did  not  remove 
the  attorney  from  the  bar  of  the  supreme  court 
of  the  District,  the  criminal  court  being  at  that 
time  a  separate  and  Independent  court :  and  In  an 
action  by  the  attorney  against  the  judae  of  the 
criminal  court,  that  order  was  Inadmissible  to 
show  a  removal  by  order  of  the  defendant,  or  by 
order  of  the  court  held  by  him  from  the  supreme* 
court,  notwUhstandlng  that  an  act  of  Congress, 
passed  In  1870,  changed  the  Independent  character 
of  the  criminal  court  and  declared  that  its  Judg- 
ments, decrees,  and  orders  should  be  deemed  Judg- 
ments, decrees,  and  orders  of  the  supreme  court  of 
the  District.  The  act  of  Congress,  In  enlarging 
the  operation  of  the  order,  did  not  alter  its  orig- 
inal character. 

2.  Judges  of  courts  of  superior  or  general  Juris- 
diction are  not  liable  to  civil  actions  for  their  Ju- 
dicial acts,  even  when  snch  acts  are  In  excess  of 
their  Jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly.  A  distinction  as  to 
their  liability  made  between  acts  done  by  them  In 
excess  of  their  Jurisdiction  and  acts  done  by  them 
In  the  clear  absence  of  all  Jurisdiction  over  the 
subject-matter.  ,         ^^     , 

3.  The  power  to  remove  attorneys  from  the  bar 
Is  possessed  by  all  courts  which  have  authority  to^ 

*Headnote8  by  Mr.  Justice  Field. 


SoTK. — The  effect  oi  pardons — see  note  to  Arm- 
strong's Foundry  v.  L.  S.  18  L.  ed.  U.  S.  882. 
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admit  attorneys  to  practice ;  but  except  where  the 
matters  constituting  the  grounds  of  Its  action  oc- 
cur in  open  court  in  the  presence  of  its  Judges,  the 
power  of  the  court  should  not  be  exercised  with- 
out notice  to  the  offending  party  of  the  grounds 
of  a  complaint  against  him.  and  affording  him 
ample  opportunity  of  explanation  and  defense. 

4.  The  obligations  which  attorneys  assume  when 
they  are  admitted  to  the  bar,  is  not  simply  to  be 
obedient  to  the  Constitution  and  laws,  but  to  main- 
tain at  all  times  the  re8i>ect  due  to  courts  of  Jus- 
tice and  Judicial  officers.  This  obligation  Is  not 
discharged  by  merely  obsenrlng  the  rules  of  cour- 
teous demeanor  in  open  court,  but  includes  ab- 
staining, out  of  court,  from  insulting  language  and 
offensive  conduct  towards  the  judges  personally 
for  their  Judicial  acts.  A  threat  of  i>er8onal  chas- 
tisement made  by  an  attorney  to  a  Judge  out  of 
court,  for  his  conduct  during  the  trial  of  a  cause 
pending,  Is  good  ground  for  striking  the  name  of 
the  attorney  from  the  rolls  of  attomevs  prac- 
tising in  the  court.  Such  an  order  is  a  Judicial  act 
for  which  the  Judge  Is  not  liable  to  the  attorney 
In  a  clTll  action. 

[No.  118.] 
Argued  Feb.  26,  t7, 1872.  Decided  Apr.  8, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  case  is  stated  by  the  court. 

Messrs.  Joseph  H.  Bradley,  P.  P.,  R.  T. 
Merkxie,  and  J.  M.  Harrla,  for  plaintiff  in 
error: 

First.  The  defendant  had  no  power  or  juris- 
diction, after  the  jury  was  discharged  in  the 
case  of  John  H.  Surratt,  to  do  any  act  as  a 
court. 

1.  The  statute  (10  Stat  at  L.  160)  gave 
him  power  and  jurisdiction  to  try  that  case; 
but  he  could  not  and  did  not  hold  a  court  for 
the  transaction  of  any  other  business. 

2.  The  proceeding  to  punish  an  attorney  for 
contempt  or  for  misbehavior  in  office,  is  a  judi- 
cial proceeding  and  constitutes  a  case  when  the 
proceedings  are  r^o^hir.  See  authorities  cited 
below  on  other  points. 

3.  The  case  of  Surratt  having  been  disposed 
of,  the  functions  of  the  court  before  which  it 
was  tried  ceased,  and  the  court  could  not  law- 
fully sit  any  longer. 

Second.  If  the  court  had  no  jurisdiction  of 
the  case,  and  the  judge  who  was  presiding 
knew  of  the  facts,  he  is  liable  in  this  action, 
although  he  did  not  act  corruptly  or  maliciously. 
Houlden  v.  Smith,  14  Q.  B.  841. 

Tnird.  If  the  proceeding  was  to  punish  for 
A  contempt,  the  defendant  was  pronibited  by 
the  act  of  March  3,  1831  (4  Stat,  at  L.  487), 
from  passing  judgment. 

1.  The  criminal  court  of  the  District  of  Co- 
lumbia is  a  court  of  the  United  States. 

See  Const,  art.  1,  §  8;  Cohens  v.  Va.  6 
Wheat.  326-329;  KendaU  ▼.  U.  8.  12  Pet.  619; 
Ea  parte  Bradley,  7  Wall.  374,  19  L.  ed.  218; 
act  Feb.  27,  1801 ;  2  Stat  at  L.  106,  §§  3,  6,  8. 

2.  The  alleged  offense  is  not  charged  to  have 
been  conunitted  in  open  court,  nor  so  near 
thereto  aa  to  disturb  the  administration  of 
justice. 

3.  The  whole  act  looks  to  misconduct  or  con- 
tempt which  interferes  with  the  administra- 
tion of  justice;  and  to  assault  a  judge  out  of 
court  is  a  criminal  offense,  but  not  a  contempt 
of  court 

4.  If  the  punishment  was  for  misbehavior  in 
office  as  attorney,  this  does  not  take  the  case 
out  of  the  provision  of  the  statute  prohibiting 
a  summary  proceeding  except  in  the  cases 
therein  mentioned.. 
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Fourth.  The  record  does  not  show  that  the 
court  was  sitting  when  the  alleged  offenfte  was 
committ<»d,  nor  that  any  notice  or  process  of 
any  kind  was  served  on  the  plaintiff  in  error,, 
nor  that  he  had  in  any  way  "a  day  in  court," 
nor  that  he  voluntarily  appeared,  and  there- 
fore there  was  no  case  for  the  judgment  of  the 
court;  if  the  court  had  been  sitting  at  the  time 
the  order  and  decree  (as  it  is  called  in  the 
plea)  was  made  by  the  defendant;  and  the 
whole  proceeding  was  coram  non  judice  and 
void. 

1.  This  was  a  summary  proceeding  The* 
summary  jurisdiction  given  by  law  does  not 
mean  arbitrary  power  in  the  court  nor  unlim- 
ited will  or  discretion,  without  any  process  of 
law;  but  is  the  exercise  of  that  discretion  vest- 
ed by  law  in  the  court,  to  proceed  by  summary 
process  for  the  more  expeditious  dispensation* 
of  justice,  without  the  intervention  of  a  jury. 

Bl.  Com.  bcok  iv.,  ch.  20;  Sullivan's' Lect. 
§  39,  p.  356;  Ex  parte  Seoomhe,  19  How.  9,  15^ 
L.  ed.  565. 

"Where  there  is  no  jurisdiction  there  can  be 
no  discretion,  for  discretion  is  incident  to  ju- 
risdiction." Piper  V.  Pearson,  2  Gray,  120. 
"The  discretion  vested  in  courts,  where  private- 
rights  are  concerned*  is  judicial,  not  unlim- 
ited." 

Harvie  v.  Cammack,  0  Dana,  243.  "It  must 
not  be  arbitrary,  vague  and  fanciful."  Rew  v.. 
Wilkes,  4  Burr.  2539;  Wittnan  v.  Ely,  4  Serg.. 
k  R.  265. 

"If  this  discretion  be  wilfully  abused,  it  is 
criminal."  Rew  v.  Young,  1  Burr.  563;  Bouv» 
Die  tit.  Discretion,  cases  cited. 

2.  Notice  to  put  the  party  on  his  defense  is 
an  indispensable  rule  of  justice,  and  without 
this  the  court  had  no  jurisdiction  of  the 
person. 

"A  judge  or  any  person  acting  by  authority 
as  sudi,  where  he  has  over  the  subject-matter 
and  over  the  person,  a  general  jurisdiction 
which  he  has  not  exceeded,  will  not  be  liable 
to  have  his  judgment  examined  in  an  action- 
brought  against  him;  but  if  the  jurisdiction  be 
wanting  over  the  subject-matter  and  over  the 
person,  such  judgment  would  be  examinable. 

Dynes  v.  Hoover,  20  How.  83,  15  L.  ed.  846; 
Rex  V.  Lediard,  Sayers,  6;  Willis  v.  (Hpps,  5- 
Moore,  P.  C.  391 ;  Crompton,  Justice,  and 
Lord  Chancellor  Chelmsfora,  in  Queen  v.  The^ 
Saddler  Co.  10  H.  of  L.  Caa.  404;  Rex  v.. 
Qaskin,  8  T.  R.  209;  Queen  v.  Smith,  5  Q.  B. 
621;  Oapel  ▼.  Child,  2  Cromp.  &  J.  578,  584; 
Lindhurst,  573,  576;  Bragg*s  Case,  11  Coke, 
93,  6.  90  a;  Rex  v.  Benn,  6  T.  R.  198;  Bonaker 
V.  Evans,  16  Q.  B.  171 ;  Ex  parte  Ramshay,  18 
Q.  B.  187;  Oreene  ▼.  Briggs,  I  Curt.  337. 

"It  is  contrary  to  natural  justice  that  a 
parly  should  be  proceeded  against  and  degrad- 
ed without  being  heard,  and  which  cannot  be 
done  without  summoning  the  party  and  giving 
him  an  opportunity  to  l^  heard..  Rex  v.  Chan^ 
of  Cambridge,  2  Ld.  Ra^.  1348. 

In  the  case  at  bar,  it  is  impossible  to  say 
whether  the  defendant  meant  to  .Und  the  plain- 
tiff guilty  of  the  contempt,  or  of  •  misconduct 
in  office.  If  the  former,  he  is  met  directly  and 
squarely  by  the  act  of  March  3,  1831.  If  the 
latter,  he  falls,  on  the  other  hand,  into  the 
dilemma  of  an  entire  absence  of  any  notice  to- 
the  plaintiff. 

There  is  no  difference  at  common  law  In  pro- 
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«eeding8  in  courts  against  attorneys  and  other 
persons  who  are  in  possession  of  rights  or  fran- 
chises; and  to  remove  an  attorney  from  his  of- 
fice has,  with  great  uniformity,  been  regarded 
4IS  a  proceeding  criminal  in  its  nature;  but 
whether  criminal  or  civil,  always  as  a  strictly 
judicial  proceeding,  to  be  effected  only  by  "due 
process  of  law"  and  by  the  exercise  of  the  ju- 
dicial discretion  of  the  court,  and  not  the  arbi- 
trary power  of 'the  judge.  That  the  charges 
in  a  regular  complaint  against  an  attorney 
ought  not  to  be  received  and  acted  upon  unless 
made  on  oath,  is  admitted.  It  is  a  course  of 
proceeding  which  is  recommended  by  consider- 
ations too  obvious  to  require  that  they  should 
be  urged. 

Ew  parte  Burr,  9  Wheat.  529;  State  v.  Chap- 
many  II  Ohio,  530. 

In  order  to  revoke  or  suspend  the  license  of 
an  attorney,  the  law  requires  that  there  should 
be  an  accusation  and  charges,  a  notice  and  a 
day  in  court,  and  it  cannot  be  done  summarily 
l)y  the  order  of  the  court. 

State  ▼.  Start,  7  Iowa,  499 ;  see  also  Hovcard 
Y.  Oosset,  10  Q.  B.  359;  Sm.  Lead.  Gas.  (ed. 
18GG)  676,  835. 

These  authorities  fully  establish  the  prop- 
ositions, that  the  law  makes  no  difference  be- 
tween an  attorney  and  others  holding  office 
during  ^ood  behavior,  and  other  vested  rights 
■or  franchises  subject  to  be  taken  away  by  "due 
process  of  law,"  and  requires  in  every  case  of 
proceeding  to  take  away  such  office,  right,  or 
tranchise,  that  the  party  to  be  proceeded 
against  shall  have  notice  and  an  opportunity 
to  be  heard,  before  the  court  can  acquire  juris- 
diction to  adjudicate;  and  that  jurisdiction  is 
limited  to  the  exercise  of  a  legal  discretion  by 
a  court,  and  does  not  include  the  arbitrary 
acts  of  a  pudge. 

An  action  on  the  case  may  be  maintained 
at  common  law  for  the  disturbance  of  the  party 
in  the  lawful  possession  and  enjoyment  of  an 
office.  Though  a  case  be  of  first  impression, 
if  it  shows  a  concurrence  of  loss  ana  injury 
from  the  act  complained  of,  the  action  will  be 
maintainable.  Lynch  v.  Knight,  9  H.  of  L. 
Cas.  577. 

If  the  proceedings  are  void  against  an  attor- 
ney, he  would  have  an  action  for  damages,  if 
interrupted  or  deprived  of  the  privileges  apd 
emoluments  conferred  by  the  license.  1  Cal. 
190. 

If  the  alleged  trespasser  be  a  judge  of  a 
court  of  record,  the  only  question  is:  Was  the 
act  done  a  judicial  act,  within  his  jurisdiction  ? 
Of  this  he  is  not  the  judge.  If  it  was  not,  and 
*'he  has  acted  without  his  jurisdiction,  be  has 
ceased  to  be  a  judge." 

•See  Randall  v.  Brigham,  7  Wall.  523,  19  L. 
ed.  285. 

The  extent  of  his  power  and  jurisdiction  was 
.  to  punish  by  fine  or  imprisonment  or  both. 
He  could  not  disbar  for  a  contempt  only;  and 
he  could  not  take  away  the  franchise  of  attor- 
ney without  due  process  of  law.  But  if,  from 
malicious  and  corrupt  motives,  he  usurped  ju- 
risdiction knowingly,  the  fact  that  he  claimed 
to  be  acting  as  a  court,  and  acted  erroneously, 
cannot  afford  him  any  protection.  Yates  v. 
Lansing,  9  .Johns.  407-413.  432. 

If  he  were  holding  a  court  of  record  with 
such  jurisdiction  as  a  criminal  court  of  this 
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district  has,  and  had  jurisdiction  and  discre- 
tion to  adjudge  and  punish  for  a  contempt  or 
misbehavior  in  office,  and  although  the  record 
on  its  face  may  show  that  the  person  aoi  of- 
fense in  the  particular  case  were  both  within 
his  iurisdiction  if  he  acted  wilfully  and  cor- 
ruptly in  the  matter,  and  with  express  malice 
toward  the  plaintiff,  and  with  intent  to  injure 
him,  it  is  competent  for  the  plaintiff,  on  proper 
and  fitting  allegations  in  his  declaration,  to 
prove  those  facts;  to  contradict  the  record  by 
parol  proof  and  show  that,  in  point  of  fact, 
the  whole  statement  contained  therein  is  a  fab- 
rication and  false. 

1.  Because  no  man  is  to  be  condemned  under 
the  law  of  the  land  without  an  opportunity  of 
being  heard. 

2.  No  court  can  create  a  iurisdiction  for  it- 
self by  its  own  statement  oi  facts  put  on  rec- 
ord, vrithout  any  proceeding  as  the  basis  of 
such  record. 

3.  Wilful  abuse  of  power,  corrupt  exercise 
of  office,  express  malice  towards  an  individual, 
and  working  intentional  injurv  to  him  by  means 
of  false  entries  mode  by  a  judge  on  the  rocorda 
of  a  court  of  general  jurisdiction,  are  not  judi- 
cial acts  and  are  not  within  the  discretion  of 
the  judge;  and  satisfactory  proof  of  those 
facts  is  admissible  in  evidence  in  actions  to 
usurp  the  wrong  done  by  such  acts;  to  show 
that,  in  the  particular  case,  the  judge  attempt- 
ed to  create  for  himself  a  jurisdiction  and  dis- 
cretion not  given  by  the  law. 

10  Rep.  76,  a,  h;  2  Str.  994;  3  Willes,  345; 
2  T.  R.  225;  5  Taunt.  500;  1  Marsh.  220;  Rep. 
T.  Hardw.  64;  3  M.  &  S.  411 ;  1  Bam.  &  C.  169 ; 
14  Ad.  &  El.  (N.  S.)  841;  15  Ad.  &  El.  (N.  S.) 
240;  2  Stark.  Ev.  807;  5  Johns.  282;  9  Johns. 
392;  12  Johns.  257;  3  Maine,  330;  24  Vt.  143; 
2  Gray,  120;  2  Gray,  570;  4  Gray,  83;  11 
Cush.  315;  2  Harr.  (N.  J.)  58;  7  Oh.  (N.  S.), 
45,  and  the  cases  before  cited. 

Messrs.  William  Cook  and  A.  G.  Rid- 
dle for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1807,  the  plaintiff  was  a  member  of  the 
Bar  of  the  supreme  court  of  the  District  of  Co- 
lumbia, and  the  defendant  was  one  of  the  jus- 
tices of  that  court.  In  June,  of  that  year,  the 
trial  of  one  John  H.  Suratt,  for  the  murder  of 
Abraham  Lincoln,  was  commenced  in  the  crim- 
inal court  of  the  District,  and  was  continufnl 
until  the  tenth  of  the  following  August,  when 
the  jury  were  discharged  in  consequence  of 
their  inability  to  agree  upon  a  verdict.  The 
defendant  held  that  court,  presiding  at  the 
trial  of  Suratt  from  its  commencement  to  its 
close,  and  the  plaintiff  was  one  of  the  attor- 
neys who  defended  the  prisoner.  Immediately 
upon  the  discharge  of  the  iury,  the  court, 
thus  held  by  the  defendant,  directed  an  order 
to  be  enter^  on  its  records  striking  the  name 
of  the  plaintiff  from  the  roll  of  attorneys  prac- 
tising m  that  court.  Th^  order  was  accom- 
panied by  a  recital  that  on  the  second  of  July 
preceding,  during  the  progress  of  the  trial  of 
Suratt,  immediately  after  the  court  had  taken 
a  recess  for  the  day,  as  the  presiding  judge  waa 
descending  from  the  Bench,  he  had  been  ac- 
costed in  a  rude  and  insulting  manner  by  the 
plaintiff,  charging  him  with  having  offorcd  the 
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?»laintiff  a  series  of  insults  from  the  Bench 
rem  the  coromenceinent  of  the  trial;  that  the 
judge  had  then  disclaimed  any  intention  of 
passing  any  insult  wiintever,  and  had  assured 
the  plaintiir  that  he  entertained  for  him  no 
other  feelings  than  those  of  respect,  but  that 
the  plaintiff,  so  far  from  accepting  this  ex- 
planation, or  disclaimer,  had  threatened  the 
judge  with  personal  chastisement. 

The  plaintifT  appears  to  have  regarded  this  or- 
der of  the  criminal  court  as  an  order  disbarring 
him  from  the  supreme  court  of  the  District; 
345*]  and  the  whole  theory  of  the  •present  ac- 
tion proceeds  upon  that  hypothesis.  The  dec- 
laration in  one  count  describes  the  criminal 
court  as  one  of  the  branches  of  the  supreme 
court,  and  in  the  other  count  represents  the 
order  of  the  criminal  court  as  an  order  remov- 
ing the  plaintifT  from  the  office  of  an  attorney 
at  law  m  the  supreme  court  of  the  District. 
And  it  is  for  the  supposed  removal  from  that 
<*ourt,  and  the  assumed  damages  consequent 
"thereon,  that  the  action  is  brought. 

Vet  the  criminal  court  of  the  District  was 
at  that  time  a  separate  and  independent  court, 
and  as  distinct  from  the  supreme  court  of  the 
District  as  the  circuit  court  is  distinct  from 
tlie  Supreme  Court  of  the  United  States.  Its 
distinct  and  independent  character  was  urged 
by  the  phiintiff  and  successfully  urged  in  this 
court,  as  ground  for  relief  against  the  subse- 
quent action  of  the  supreme  court  of  the  Dis- 
trict based  upon  what  had  occurred  in  the 
criminal  court.  And  because  of  its  distinct 
and  independent  character,  this  court  held  that 
the  supreme  court  of  the  District  possessed  no 
power  to  punish  the  plaintiff  on  account  of 
contemptuous  conduct  and  language  before  the 
criminal  court,  or  in  the  presence  of  its  judge. 
By  this  decision,  which  was  rendered  at  the 
December  term  of  1808  {Ex  parte  Bradley,  7 
AVall.  364,  19  L.  ed.  214,  the  groundwork  of  the 
present  action  of  the  plaintiff  is  removed.  The 
law  which  he  successfully  invoked,  and  which 
protecte<l  him  when  he  complained  of  the  ac- 
tion of  the  supreme  court  of  the  District,  must 
-now  equal Iv  avail  for  the  protection  of  the  de- 
fendant when  it  is  attempted  to  give  to  the 
criminal  court  a  position  and  power  which 
were  then  denied.  The  order  of  the  criminal 
court,  as  it  was  then  constituted,  was  not  an 
•order  of  the  supreme  court  of  the  District,  nor 
of  one  of  the  branches  of  that  court.  It  did 
not,  for  we  )cnow  that  in  law  it  could  not,  re- 
move the  plaintiff  from  the  office  of  an  attor- 
ney 9f  that  court,  nor  affect  his  right  to  prac- 
tise iherein. 

IViis  point  is  distinctly  raised  by  the  special 
plep  if  the  defendant,  in  which  he  sets  up  that 
346  •]  at  the  time  the  order  'complained  of  was 
madi.,  he  was  regularly  and  lawfully  holding  the 
crimMal  court  of  the  District,  a  court  of  rec- 
ord, f Jiving  general  jurisdiction  for  the  trial  of 
crime*  I  and  offenses  arising  within  the  District, 
and  tliit  the  order  complained  of  was  an  order 
of  the  criminal  court,  made  by  him  in  the  law- 
ful exercise  and  performance  of  his  authority 
and  (iaty  as  its  presiding  justice,  for  official 
misconduct  of  the  plaintiff,  as  one  of  its  attor- 
neys, Ml  his  presence;  and  upon  this  plea  the 
plaintiff  joined  issue. 

The  .^ourt  below,  therefore,  did  not  err  in  ex- 
cluding^ the  order  of  removal  as  evidence  in  the 
cau.^.  ioT  the  obvious  reason  that  it  did  not 
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establish  nor  tend  to  establish  the  removal  of 
the  plaintiff  by  any  order  of  the  defendant,  or 
of  the  court  held  by  him,  from  the  Bar  of  the 
supreme  court  of  the  District.  And  the  re- 
fusal of  the  court  below  to  admit  evidence  con- 
tradicting the  recitals  in  that  order  could  not 
l)e  the  ground  of  any  just  exception,  when  the 
order  itself  was  not  pertinent  to  any  issue  pre- 
sented. Xor  is  this  conclusion  affected  by  the 
act  of  Congress  parsed  in  June,  1870,  nearly 
three  years  after  the  order  of  removal  was 
made,  and  nearly  two  years  after  the  present 
action  was  commenced,  changing  the  inaepend- 
ent  character  of.  the  criminal  court  and  declar- 
ing that  its  judgments,  decrees,  and  orders 
should  be  deemed  the  judgments,  decrees,  and 
orders  of  the  supreme  court  of  the  District.  16 
Stat,  at  L.  100.  If  the  order  of  removal  ac- 
quired from  this  legislation  a  wider  scope  and 
operation  than  it  possessed  when  made,  the  de- 
fendant is  not  responsible  for  it.  The  original 
act  was  not  altered.  It  was  still  an  order  dis- 
barring the  plaintiff  only  from  the  criminal 
court,  and  any  other  consequences  are  attrib- 
utable to  the  action  of  Congress,  and  not  to 
any  action  of  the  defendant. 

But  this  is  not  all.  The  plea,  as  will  be  seen 
from  our  statement  of  it,  not  only  sets  up  that 
the  order  of  which  the  plaintiff  complains  was 
an  order  of  the  criminal  court,  but  that  it  was 
made  by  the  defendant  in  the  lawful  exercise 
and  performance  of  his  authority  and  duty  as 
its  presiding  •justia*.  In  other  words,  it  [*34T 
sets  up  that  the  order  for  the  entry,  of  which  the 
suit  is  brought  was  a  judicial  act,  done  by  the 
defendant  as  the  presiding  justice  of  a  court 
of  general  criminal  jurisdiction.  If  such  were 
the  character  of  the  act,  and  the  jurisdiction  of 
the  court,  the  defendant  cannot  be  subjected 
to  responsibility  for  it  in  a  civil  action,  how- 
ever erroneous  the  act  may  have  been,  and 
however  injurious  in  its  consequences  it  may 
have  proved  to  the  plaintiff.  For  it  is  a  gen- 
eral principle  of  the  highest  importance  to  the 
proper  administration  of  justice  that  a  judi- 
cial officer,  in  exercising  the  authority  vested 
in  him,  shall  be  free  to  act  upon  his  own  con- 
victions, without  apprehension  of  personal 
consequence  to  himself.  Liability  to  answer  to 
everyone  who  might  feel  himself  aggrieved  by 
the  action  of  the  judge,  would  be  inconsistent . 
with  the  possession  of  this  freedom,  and  would 
destroy  that  independence  without  which  no 
judiciary  can  be  either  respectable  or  useful. 
As  observed  by  a  distinguisned  English  judge, 
it  would  establish  the  weakness  of  judicial  au- 
thority in  a  degrading  responsibility.  Taaffe 
V.  Dowries,  3  Moore,  P.  C.  41,  n. 

Tlie  principle,  therefore,  which  exempts 
judges  of  courts  of  superior  or  general  author- 
iiy  from  liability  in  a  civil  action  for  acts  done 
by  them  in  the  exercise  of  their  judicial  func- 
tions, obtains  in  all  countries  where  there  is 
any  well-ordered  system  of  jurisprudence.  It 
has  been  the  settled  doctrine  of^  the  English 
courts  for  many  centuries,  and  has  never  been 
denied,  that  we  are  a\^'are  of,  in  the  courts  of 
this  country. 

It  has,  as  Chancellor  Kent  observes,  "a  deep 
root  in  the  common  law."  Yafea  v.  Lansing^  5 
Johns.  291. 

Xor  can  this  exemption  of  the  judges  from 

civil  liability  be  atroctcd  by  the  motives  with 

which  their  judicial  acts  are  performed.     Th" 
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purity  of  their  motives  cannot  in  this  way  be 
the  subject  of  judicial  inquiry.  This  was  ad- 
judged in  the  case  of  Floyd  and  Barker,  report- 
ed by  Coke,  in  1608  (12  Coke,  25)  where  it  was 
laid  down  that  the  judges  of  the  realm  could 
not  be  drawn  in  question  for  any  supposed  cor- 
348*]  ruption  Impenching  *the  verity  of  their 
records,  except  before  the  King  himself,  and  it 
was  observed  that  if  they  were  required  to  an- 
swer otherwise,  it  would  "tend  to  the  scandal 
and  subversion  of  all  justice,  and  those  who 
are  the  most  sincere,  would  not  be  free  from 
continual  calumniations." 

The  truth  of  this  latter  observation  is  mani- 
fest to  all  persons  having  much  experience  with 
judicial  proceedings  in  the  superior  courts. 
Controversies  involving  not  merely  great  pe- 
cuniary interests,  but  the  libertv  and  character 
of  the  parties  and,  consequently,  exciting  the 
deepest  feelings,  are  being  constantly  deter- 
mined in  those  courts,  in  which  there  is  a  great 
conflict  in  the  evidence  and  great  doubt  as  to 
the  law  which  should  govern  their  decision.  It 
is  this  class  of  cases  which  imposes  upon  the 
judge  the  severest  labor,  and  often  create  in 
his  mind  a  painful  sense  of  responsibility.  Yet 
it  is  precisely  in  this  class  of  cases  that  the 
losing  party  feels  most  keenly  the  decision 
against  him,  and  most  readily  accepts  anything 
but  the  soundness  of  the  decision  in  explana- 
tion of  the  action  of  the  judge.  Just  in  pro- 
portion to  the  strength  of  his  convictions  of 
the  correctness  of  his  own  view  of  the  case  is 
he  apt  to  complain  of  the  judgment  against 
him,  and  from  complaints  of  the  judgment  to 
pass  to  the  ascription  of  improper  motives  to 
the  judge.  When  the  "controversy  involves 
questions  affecting  large  amounts  of  property 
or  relates  to  a  matter  of  general  public  concern, 
or  touches  the  interests  of  numerous  parties, 
the  disappointment  occasioned  by  an  adverse 
decision,  often  finds  vent  in  imputations  of 
this  character,  and  from  the  imperfection  of 
'  human  nature  this  is  hardly  a  subject  of  won- 
der. If  civil  actions  could  be  maintained  in 
such  cases  against  the  judge,  because  the  los- 
ing party  should  see  fit  to  allege  in  his  com- 
plaint that  the  acts  of  the  judge  were  done  with 
partiality,  or  maliciously  or  corruptly,  the 
protection  essential  to  judicial  independence 
would  be  entirely  swept  away.  Few  persons 
^  siifliciently  irritated  to  institute  an  action 
against  a  judge  for  his  judicial  acts  would 
hesitate  to  ascribe  any  character  to  the  acts 
which  would  be  essential  to  the  maintenance 
of  the  action. 

349*]  •If  upon  such  allegations  a  judge  could 
be  compelled  to  answer  in  a  civil  action  for  his 
judicial  acts,  not  only  would  his  office  be  de- 
graded and  his  usefulness  destroyed,  but  he 
would  be  subjected  for  his  protection  to  the  ne- 
cessity of  preserving  a  complete  record  of  all 
the  evidence  produced  before  him  in  every  liti- 
gated case,  and  of  the  authorities  cited  and  ar- 
guments presented,  in  order  that  he  might  be 
able  to  show  to  the  judge  before  whom  he 
might  be  summoned  by  the  losing  party — and 
that  judge  perhaps  one  of  an  inferior  jurisdic- 
tion— that  he  had  decided  as  he  did  with  judi- 
cial integrity;  and  the  second  judge  would  be 
subjected  to  a  similar  burden,  as  he  in  his  turn 
might  also  be  held  amenable  by  the  losing 
party. 

Some  just  observations  on  this  head  by  the 
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late  Chief  Justice  Shaw,  will  be  found  in  Pratt 
V.  Gardner,  2  Cush.  68,  and  the  point  here 
was  adjudged  in  the  recent  case  of  Fray  v^ 
Blackburn,  3  Best  &  S.  576,  b^  the  Queen'» 
bench  of  England.  One  of  the  judges  of  that 
bench  was  sued  for  a  judicial  act,  and  on  de- 
murrer one  of  the  objections  taken  to  the  dec^ 
laration  was,  that  it  was  bad  in  not  alleging 
malice.  Judgment  on  the  demurrer  having 
passed  for  the  defendant,  the  plaintiff  applied 
for  leave  to  amend  his  declaration  by  introduce 
ing  an  allegation  of  malice  and  corruption; 
but  Mr.  Justice  Compton  replied:  **It  is  a 
principle  of  our  law  that  no  action  will  lie 
against  a  judge  of  one  of  the  superior  courts 
for  a  judicial  act,  though  it  be  alleged  to  have 
been  done  maliciously  and  corruptly;  therefore 
the  proposed  allegation  would  not  make  the 
decldtation  good.  The  public  are  deeply  inter- 
ested in  this  rule,  which,  indeed,  exists  for 
their  benefit,  and  was  established  in  order  to 
secure  the  independence  of  the  judges,  and  pre- 
vent them  being  harrassed  by  vexatious  ac« 
tions;"  and  the  leave  was  refused.  Scott  t. 
Stanafield,  L.  R.  3  Exch.  220. 

•In  this  country  the  judges  of  the  su-  [•35f> 
perior  courts  of  record  are  only  responsible  to 
the  people,  or  the  authorities  constituted  by  the 
people,  from  whom  they  receive  their  commis- 
sions, for  the  manner  in  which  they  discharge- 
the  great  trusts  of  their  office.  If  in  the  exercise 
of  tne  powers  with  which  they  are  clothed  as- 
ministers  of  justice,  they  act  with  partiality, 
or  maliciously,  or  corruptly,  or  arbitrarily,  or 
oppressively,  they  may  be  called  to  an  accounti 
by  impeachment  ana  suspended  or  removed 
from  office.  In  some  states  they  may  be  thu» 
suspended  or  removed  without  impeachment,, 
by  a  vote  of  the  two  Houses  of  the  legislature. 

In  the  case  of  Randall  v.  Bri^ham,  7  Wall. 
523,  19  L.  ed.  285,  decided  by  this  court  at  the 
December  term  of  1868,  we  had  occasion  to  con- 
sider at  some  length  the  liability  of  judicial  offi- 
cers to  answer  in  a  civil  action  for  their  judicial 
acts.  In  that  case  the  plaintiff  'had  been  [•351 
removed  by  the  defendant,  who  was  one  of  the 
justices  of  the  superior  court  of  Massachusetts, 
from  the  Bar  of  that  state,  and  the  action  was- 
brought  for  such  removal,  which  was  alleged 
in  the  declaration  to  have  been  made  without 
lawful  authority,  and  wantonly,  arbitrarily 
and  oppressively.  In  considering  the  questions- 
presented  the  court  obser\'ed  that  it  was  a  gen- 
eral principle,  applicable  to  all  judicial  offi- 
cers, that  they  were  not  liable  to  a  civil  action 
for  any  judicial  act  done  by  them  within  their 
jurisdiction;  that  with  reference  to  judges  of 
limited  and  inferior  authority  it  had  been  held 
that  they  were  protected  only  when  they  acted 
within  their  jurisdiction;  that  if  this  were  the 
case  with  respect  to  them,  no  such  limitation 
existed  with  respect  to  judges  of  superior  or 
general  authority;  that  they  were  not  liable  in 
civil  actions  for  their  judicial  acts,  even  when 
such  acts  were  in  excess  of  their  jurisdiction 
"unless,  perhaps,  when  the  acts  in  excess  of 
jurisdiction  are  done  maliciously  or  corruptly." 
The  qualifying  words  were  inserted  upon  the 
suggestion*  that  the  previous  language  laid 
down  the  doctrine  of  judicial  exemption  from 
liability  to  civil  actions  in  terms  broader  than 
was  neci^ssary  for  the  case  under  considera- 
tion, and  that  if  the  language  remained  un- 
qualified   it    would    require    an    explanation* 
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of  some  apparently  conflicting  adjudications 
found  in  the  reports.  They  were  not  intended 
as  an  expression  of  opinion  that  in  the  cases 
supposed  such  liability  would  exist,  but  to 
avoid  the  expression  of  a  contrary  doctrine. 

In  the  present  case,  we  have  looked  into  the 
authorities  and  are  clear,  from  them,  as  well  as 
from  the  principle  on  which  any  exemption  is 
maintained,  t^at  the  qualifying  words  used 
were  not  necessary  to  a  correct  statement  of  the 
law,  and  that  judges  of  courts  of  superior  oi 
general  jurisdiction  are  not  liable  to  civil  ac- 
tions for  their  judicial  acts,  even  when  such 
nets  are  in  excess  of  their  jurisdiction,  and  are 
alleged  to  have  been  done  maliciously  or  corrupt- 
ly. A  distinction  must  be  here  observed  be- 
tween excess  of  jurisdiction  and  tlie  clear  ab- 
sence of  all  jurisdiction  over  the  subject-mat- 
ivT.  Where  there  is  clearly  no  jurisdiction  over 
352*1  "the  subject-ma tter»  any  authority  exer- 
cised is  a  usurped  authority,  and  for  the  exercise 
of  such  authority,  when  the  want  of  jurisdiction 
is  known  to  the  judge,  no  excuse  is  permissible. 
Rut  where  jurisdiction  over  the  subject-matter 
is  invested  by  law  in  the  judge,  or  in  the  court 
which  he  holds,  the  manner  and  extent  in  which 
the  jurisdiction  shall  be  exercised  are  generally 
as  much  (|ueptions  for  his  determination  as  anv 
other  questions  involved  in  the  case,  although 
upon  the  correctness  of  his  determination  in 
these  particulars  the  validity  of  his  judgments 
may  depend.  Thus,  if  a  probate  court,  invested 
only  with  authority  over  wills  and  the  settle- 
ment of  estates  of  deceased  persons,  should  pro- 
ceed to  try  parties  for  puolic  offenses,  juris- 
diction over  the  subject  of  offenses  being  entire- 
ly wanting  in  the  court,  and  this  being  neces- 
sarily known  to  its  judge,  his  commission 
would  afford  no  protection  to  him  in  the  exer- 
cise of  tl^  usurped  authority.  But  if,  on  the 
other  hand,  a  judge  of  a  criminal  court,  invest- 
€m1  with  general  criminal  jurisdiction  over  of- 
fenses committed  within  a  certain  district, 
should  hold  a  particular  act  to  be  a  public  of- 
fense, which  is  not  by  the  law  made  an  offense, 
and  proceed  to  the  arrest  and  trial  of  a  party 
charged  with  such  act,  or  should  sentence  a 
party  convicted  to  a  greater  punishment  than 
that  authorized  by  the  law  upon  its  proper  con- 
struction no  personal  liability  to  civil  action 
for  such  acts  would  attach  to  the  judge,  al- 
though those  acts  would  be  in  excess  of  his 
jurisdiction,  or  of  the  jurisdiction  of  the  court 
hold  by  him.  for  these  are  particulars  for  his 
judicial  consideration,  whenever  his  general  ju- 
risdiction over  the  subject-matter  is  invoked. 
Indeed,  some  of  the  most  difficult  and  embar- 
raisMing  questions  which  a  judicial  officer  is 
called  upon  to  consider  and  determine  relate 
to  his  jurisdiction,  or  that  of  the  court  held  by 
him.  or  the  manner  in  which  the  jurisdiction 
shall  be  exercised.  And  the  same  principle  of 
exemption  from  liability  which  obtains  for  er- 
rors committed  in  the  ordinary  prosecution  of 
a  suit  where  there  is  jurisdiction  of  both  sub» 
ject  and  person,  applies  in  cases  of  this  kind, 
and  for  the  same  reasons. 

The  distinction  here  made  between  acts  done 
363*1  in  excess  of  jurisdiction  and  acts  where 
no  jurisdiction  whatever  over  the  subject-matter 
exists,  was  taken  by  the  court  of  King's  bench, 
in  Ackcrly  v.  Parkin fton,  3  M.  &  S.  411.  In 
that  case  an  action  wa^  brought  against  tlie 
vicar-grneral  of  the  Bishop  of  Chester  and  his 
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surrogate,  who  held  the  oonsistorial  and  epis- 
copal court  of  the  Bishop,  for  excommunicating 
the  plaintiff  with  the  greater  excommunication 
for  contumacy  in  not  taking  upon  himself  the 
administration  of  an  intestate's  effects,  to  whom 
the  plaintiff  was  next  of  kin,  the  citation  issued 
to  him  being  void,  and  having  been  so  adjudged. 
The  question  presented  was  whether,  under 
these  circumstances,  the  action  would  lie.  The 
citation  being  void,  the  plaintiff  had  not  been 
legally  brought  before  the  court,  and  the  subse- 
quent proceedings  were  set  aside,  on  appeal,  on 
that  ground.  Lord  Ellenborough  observed  that 
it  was  his  opinion  that  the  action  was  not  main- 
tainable if  the  ecclesiastical  court  had  a  gen- 
eral jurisdiction  over  the  subject-matter,  al- 
though the  citation  was  a  nullity,  and  said 
that  '*no  authority  had  been  cited  to  show  that 
the  judge  would  lie  liable  to  an  action  where 
he  has  jurisdiction,  but  has  proceeded  errone- 
ously, or,  us  it  is  termed,  inverso  ordine"  Mr. 
Justice  Blanc  said  there  was  "a  material  dis- 
tinction iM'tween  a  case  where  a  party  comes 
to  an  erroneous  conclusion  in  a  matter  over 
which  he  has  jurisdiction  and  a  case  where  he 
acts  wholly  without  jurisdiction ;''  and  held  that 
where  the  subject-matter  was  within  the  juris- 
diction of  the  judge,  and  the  conclusion  waa 
erroneous,  although  the  party  should,  by  reason 
of  the  error,  be  entitled  to  have  the  conclusion 
set  aside  and  to  be  restored  to  his  former  rights, 
yet  he  was  not  entitled  to  claim  compensation 
in  damages  for  the  injury  done  by  sucn  errone- 
ous conclusion,  as  if  the  court  had  proceeded 
without  any  jurisdiction.  Colder  v.  Halketf  S 
Moore,  P.  C.  28. 

^The  exemption  of  judges  of  the  supe-  [^354 
rior  courts  of  record  from  liability  to  civil  suit 
for  their  judicial  acts,  existing  when  there  is  ju- 
risdiction oif  the  subject-matter,  though  irregu- 
larity and  error  attend  the  exercise  of  the  ju- 
risdiction, the  exemption  cannot  be  affected  by 
any  consideration  of  the  motives  with  which 
the  acts  are  done.  The  allegation  of  malicious  /c 
or  corrupt  motives  could  always  be  made,  and 
if  the  motives  could  be  inquired  into,  judgea 
would  be  subjected  to  the  same  vexatious  liti- 
gation upon  such  allegations,  whether  the  mo- 
tives had  or  had  not  any  real  existence.  Against 
the  consequences  of  their  erroneous  or  irregu- 
lar action,  from  whatever  motives  proceeding, 
the  law  has  provided  for  private  parties  numer- 
ous remedies,  and  to  those  remedies  they  must 
in  such  cases  resort.  But  for  malice  or  cor- 
ruption in  their  action  whilst  exercising  their 
judicial  functions  within  the  general  scope  of 
their  juri«<liction,  the  judges  of  these  court* 
can  only  l>e  reached  by  public  prosecution  in 
the  form  of  impeachment,  or  in  such  other  form 
as  may  be  specially  prescrilKMl. 

If,  now,  we  apply  the  principle  thus  stated^ 
the  question  presented  in  this  cjise  is  one  of 
easy  solution.  The  criminal  court  of  the  dis- 
trict, as  a  court  of  general  criminal  juris<lie- 
tion,  possessed  the  power  to  strike  the  name  <if 
the  plaintiff  from  its  rolls  as  a  practising  at- 
torney. This  power  of  removal  from  the  Bar 
is  possessed  by  all  courts  which  have  authority 
to  admit  attorneys  to  practice.  It  is  a  power 
which  should  only  be  exercisetl  for  the  most 
weighty  reasons,  such  as  would  render  the  con- 
tinuance of  the  attorne}'  in  practice  incompati- 
ble with  a  proper  respect  of  the  court  for  itself 
or  a  proper  regard  for  the  integrity  of  the  r^m- 
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fession.  And,  except  where  matters  occurring 
in  open  court  in  presence  of  the  judges  consti- 
tute the  grounds  of  its  action,  the  power  of  the 
court  should  never  be  exercised  without  i^otice 
to  the  offending  party  of  the  grounds  of  com- 
plaint against  him,  and  afTording  him  ample 
opportunity  of  explanation  and  defense.  Tnis 
is  a  rule  of  natural  justice,  and  is  as  appli- 
cable to  cases  where  a  proceeding  is  taken  to 
reach  the  right  of  an  attorney  to  practise  his 
365^]  profession  as  *it  is  when  the  proceeding 
is  taken  to  reach  his  real  or  personal  property. 
And  even  where  the  matters  constituting  the 
grounds  of  complaint  have  occurred  in  open 
court,  under  the  personal  observation  of  the 
judges,  the  attorney  should  ordinarily  be  heard 
before  the  order  of  removal  is  made,  for  those 
matters  may  not  be  inconsistent  with  the  ab- 
sence of  improper  motives  on  his  part,  or  may 
be  susceptible  of  such  explanation  as  would  mit- 
igate their  offensive  char&cter,  or  he  may  be 
ready  to  make  all  proper  reparation  and  apol- 
ogy. Admission  as  an  attorney  is  not  obtained 
without  years  of  labor  and  study.  The  office 
which  the  party  thus  acquires  is  one  of  value, 
and  often  becomes  the  source  of  great  honor  and 
emolument  to  its  possessor.  To  most  persons 
who  enter  the  profession,  it  is  the  means  of 
support  to  themselves  and  their  families.  To 
deprive  one  of  an  office  of  this  character  would 
often  be  to  decree  •  poverty  to  himself  and  des- 
titution to  his  family.  A  removal  from  the 
Bar  should,  therefore  never  be  decreed  where 
any  punishment  less  severe — such  as  reprimand, 
temporary  suspension,  or  fine — would  accom- 
plish the  end  desired. 

But,  on  the  other  hand,  the  obligation  which 
attorneys  impliedly  assume,  if  they  do  not  by 
express  declaration  take  upon  themselves,  when 
they  are  admitted  to  the  Bar,  is  not  merely  to 
be  obedient  to  the  Constitution  and  laws,  but  to 
maintain  at  all  times  the  respect  due  to  courts 
of  justice  and  judicial  officers.  This  obligation 
is  not  discharged  by  merely  observing  the  rules 
of  courteous  demeanor  in  open  court,  but  it  in- 
cludes abstaining  out  of  court  from  all  insult- 
ing language  and  offensive  conduct  toward  the 
judges  personally  for  their  judicial  acts.  "In 
matters  collateral  to  official  duty,"  said  Chief 
Justice  Gibson,  in  the  case  of  Au8Hn  and  others, 
"the  judge  is  on  a  level  with  the  members  of 
the  bar  as  he  is  with  his  fellow-citizens,  his  title 
to  distinction  and  respect  resting  on  no  other 
foundation  than  his  virtues  and  qualities  as  a 
man.  But  it  is,  nevertheless,  evident  that  pro- 
fessional fidelity  may  be  violated  by  acts  which 
fall  without  the  lines  of  professional  functions, 
and  which  may  have  been  performed  out  of 
the  pale  of  the  court.  Such  would  be  the 
356*]  'consequences  of  beating  or  insulting  a 
judge  in  the  street  for  a  judgment  in  court.  No 
one  would  pretend  that  an  attempt  to  control 
the  deliberation  of  the  Bench,  by  the  apprehen- 
sion of  violence,  and  subject  the  judges  to  the 
poM'er  of  those  who  are,  or  ought  to  be,  subordi- 
nate to  them,  is  compatible  with  professional 
duty,  or  the  judicial  independence  so  indispen- 
sable to  the  administration  of  justice.  And  an 
fnormity  of  the  sort,  practised  but  on  a  single 
jud^,  would  be  an  offence  as  much  against  the 
court,  which  is  bound  to  protect  all  its  mem- 
ber«».  as  if  it  had  been  repeated  on  the  person 
of  each  of  them,  becjiuse  the  consequences  to 
suitors  and  tlie  pubUc  would  be  the  same;  and 
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whatever  may  be  thought  in  such  a  case  of  the 
power  to  punish  for  contempt,  there  can  be  no 
doubt  of  the  existence  of  a,  power  to  strike  the 
offending  attorney  from  the  roll." 

The  order  of  removal  complained  of  in  this 
case,  recites  that  the  plaintiff  threatened  the 
presiding  justice  of  the  criminal  court,  as  he 
was  descending  from  the  Bench,  with  personal 
chastisement  for  alleged  conduct  of  the  judge 
during  the  progress  of  a  criminal  trial  then 
pending. 

The  matters  thus  recited  are  stated  as  the 
grounds  for  the  exercise  of  the  power  possessed 
by  the  court  to  strike  the  name  of  the  plaintiff 
from  the  roll  of  attorneys  practising  therein. 
It  is  not  necessary  for  us  to  determine  in  this 
case  whether  under  any  circumstances  the  ver- 
ity of  this  record  can  be  impeached.  It  is  suffi- 
cient to  observe  that  it  cannot  be  impeached  in 
this  action  or  in  any  civil  action  against  the 
defendant.  And  if  the  matters  recited  are 
taken  as  true,  there  was  ample  ground  for  the 
action  of  the  court.'  A  greater  indignity  could 
hardy  he  offered  to  a  judge  than  &)  threaten 
him  with  personal  chastisement  for  his  conduct 
on  the  trial  of  a  cause.  A  judge  who  should 
pass  over  in  silence  an  offense  of  such  gravity 
would  soon  find  himself  a  subject  of  pity  rather 
than  of  respect. 

The  criminal  court  of  the  district  erred  in 
not  citing  the  plaintiff,  before  making  the  order 
striking  his  name  from  the  roll  of  its  attorneys, 
to  show  cause  why  such  order  should  not  be 
made  for  the  offensive  language  and  conduct 
stated.  *and  affording  him  opportunity  ["357 
for  explanation  or  defuse  or  apolo|;y.  Bat  this 
erroneous  manner  in  which  its  jurisdiction  was 
exercised,  however  it  may  have  affected  the  ra- 
lidity  of  the  act,  did  not  make  the  act  any  less 
a  judicial  act ;  nor  did  it  render  the  defendant 
liable  to  answer  in  damages  for  it  at  the  stilt  of 
the  plaintiff,  as  though  the  court  had  proceeded 
without  having  any  jurisdiction  whatever  over 
its  attorneys. 

We  find  no  error  in  the  rulings  of  the  court 
heloWf  and  its  judgment  fnust,  therefore^  he  of' 
firmed;  and  it  is  so  ordered. 

Mr.  Justice  DaTia,  dissenting: 

I  agree  that  judicial  officers  are  exempt  from 
responsibility  in  a  civil  action  for  all  their  ju- 
dicial acts  in  respect  to  matters  of  controversy 
within  their  jurisdiction.  I  agree,  further,  that 
judges  of  superior  or  general  authority  are 
equally  exempt  from  liability,  even  when  they 
have  exceeded  their  jurisdiction,  unless  the  acts 
complained  of  were  done  maliciously  or  cor- 
ruptly. But  I'  dissent  from  the  rule  laid  down 
by  the  majority  of  the  court,  that  a  judge  is 
exempt  from  liability  in  a  case  like  the  present, 
where  it  is  alleged  not  only  that  his  proceeding 
was  in  excess  of  jurisdiction,  but  that  he  acted 
maliciously  and  corruptly.  If  he  did  so,  he  is, 
in  my  opinion,  subject  to  suit  the  same  as  a 
private  person  would  be  imder  like  dream- 
stances. 

I  also  dissent  from  the  opinion  of  the  major- 
ity of  the  court  for  the  reason  that  it  discusses 
the  merits  of  the  controversy,  which,  in  the 
state  of  the  record,  I  do  not  consider  open  for 
examination. 

I  am  authorised  to  say  that  Mr.  Justice  Olif* 
ford  concurs  in  this  dissent. 
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F.  W.  ROBINSON,  E.  N.  Robinson,  and  S.  F. 
Butterworth,  Plffs,  in  Err,, 
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UNITED  STATES. 


(See  8.  C.  13  Wall.  863-366.) 

Cuitom   or  usage,  when  receivable  to  explain 
oontraet — may  he  proved  by  one  witness, 

1.  Custom  or  usa^e  may  properly  be  received  to 
ascertain  and  explain  the  meaning  and  Intention  of 
the  parties  to  a  contract,  whether  written  or  pa- 
rol, the  meaning  of  which  could  not  be  ascertained 
without  the  aid  of  such  extrinsic  evidence,  where 
the  parties  knew  of  the  existence  of  the  custom  or 
usage,  and  contracted  in  reference  to  it. 

2.  Parties  who  contract  on  a  subject-matter  con- 
cerning which  known  usages  prevail,  by  implica- 
tion Incorporate  them  Into  their  agK9.ei»ent8,  If 
nothing  Is  said  to  the  contrary. 

3.  usage  may  be  proved  by  a  single  witness,  who 
has  full  knowledge  and  a  long  experience  on  the 
subject. 

[No.  143.] 
Submitted  Mar,  22, 1872,  Decided  Apr.  15, 1872. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
The  case  is  stated  l^  the  court. 
Mr,  Edmond  I<.  Goold*  for  plaintiffs  in 

error: 

The  testimony  did  not  establish  the  existence 
of  a  oustooa  of  a  certain,  uniform,  public,  fixed 
character,  reasonable  and  notorious,  so  far  as 
to  justify  a  presumption  of  the  knowledge  of  its 
existence  by  the  parties  sought  to  be  charged. 

A  distinction  is  to  be  made  between  custoni 
and  usaffe.  There  may  be  a  usage  without  a 
custom,  but  there  can  be  no  custom  without  a 
usage,  for  custom  is  the  result  of  usage.  To 
establish  a  custom,  there  must  have  existed  a 
uniform,  long  established,  widely,  universally 
and  notoriously  known  and  recognized  commer- 
cial habit  to  transact  business  in  a  certain  way, 
in  order  that  this  habit  may  be  considered  an 
incident  to  a  mercantile  contract  without  being 
mentioned,  and  so  become  one  of  its  elements. 

Edie  V.  E,  I.  Co,  2  Burr.  1216;  Smetz  v.  Ken- 
nedy, Riley,  38;  n.  q.  2  Pars.  Cont.  644;  Cope 
V.  Dodd,  13  Pa.  37;  Garrison  v.  Ins.  Co.  19 
How.  317,  16  L.  ed.  668;  Adams  v.  Otterhack, 
16  How.  645;  U,  8.  v.  Buchanan,  8  How.  102; 
Voxe  V.  Heisley,  19  Pa.  246 ;  Walker  v.  Barren, 
6  Minn.  513;  1  Duer,  Ins.  182. 

The  testimony  as  to  usage  was  inadmissible 
for  want  of  an  averment  in  the  pleadings. 

The  fact  of  the  existence  of  a  usage  was  in- 
dispensable to  a  recovery.  An  omission  of  its 
averment  was  fatal. 

Mann  v.  Moreioood,  6  Sandf.  564;  Bk.  v. 
SmitK  11  Wheat.  161 ;  N.  C,  Co,  ▼.  Kidd,  37 
Cal.  304;  Oreen  v.  Palmer,  16  Cal.  413;  Wat- 
lace  v.  Morgan,  23  Ind.  403;  Renner  v.  Bk.  9 
Wheat.  594;  Templeman  y,  Biddle,  1  Harr. 
(Del.)  622. 

The  testimony  of  one  witness  is  insufficient 

Note. — Usage  and  custom;  admissihUiti/  in  con- 
strvction  of  contracts — see  note  to  Adams  T.  Ot- 
terback,  14  L.  ed.  U.  8.  805. 
13  Wall. 


to  establish  a  custom,  or  prove  that  any  fact  it 
notoriously  known. 

Lee  v.  Merrick,  8  Wis.  234;  Halwerson  ▼. 
Cole,  1  Speers,  321 ;  TTood  v.  Hickok,  2  Wend. 
501 ;  Bissell  v.  Ryan,  23  111.  669;  Watts  y,  Lind- 
sey,  7  Wheat.  162. 

Usages,  adding  new  incidents  to  contracts, 
should  be  sparingly  adopted.  Thy  are  not  re- 
garded with  favor  by  courts  of  justice. 

Rogers  v.  Mech.  Ins.  Co.  1  Story,  608;  Don- 
nell  V.  Ins.  Co.  2  Sumn.  377 ;  Crawford  v.  Clark, 
16  111.  567;  Bolton  v.  Colder,  1  Watts.  363; 
Power  V.  Kane,  6  Wis.  265;  Caldwell  v.  Daw- 
son, 4  Met.  (Ky.)  121;  Thompson  ▼.  Riggs,  5 
Wall.  679,  18  L.  ed.  707. 

The  contract  being  plain,  clear,  and  free  from 
ambiguity,  requires  no  explanation;  and  there- 
fore parol  testimony  is  not  admissible  to  inter- 
pret its  language. 

The  alleged  custom  is  void  for  uncertainty. 

Wallace  v.  Morgan,  23  Ind.  403. 

Messrs.  Geo.  H.  Williams,  Atty.  Gen.,  and 
B.  H.  Briatow,  Solicitor  Gen.,  for  defendant 
in  error: 

The  known  and  established  usage  of  trade, 
prevailing  in  the  place  where  a  contract  is  made 
respecting  matters  to  which  siich  usages  relate, 
must  be  considered  to  be  tacitly  annexed  to 
the  terms  of  the  contract,  unless  it  is  expressly 
excluded. 

Add.  Cont.  851 ;  Chit.  Cont.  10th  ed.  by  Per- 
kins, 18,  19;  Croucher  v.  Wilder,  98  Mass.  325; 
2  Pars.  Cont.  5th  ed.  337;  Button  v.  Warring. 
1  Mees.  &  W.  466;  Humfrey  v.  Dale,  7  El.  &  Bl. 
276;  Conner  v.  Robinson,  2  Hill  (S.  C.)  254; 
DaXton  v.  Daniels,  2  Hilt.  474. 

Tlie  only  qualification  of  the  principle  is 
that  the  usage  must  not  be  repugnant  to  or  in- 
consistent with  the  written  contract ;  for  as  the 
office  of  the  usage  is  simply  one  of  exposition, 
to  ascertain  the  understanding  of  the  parties 
with  reference  to  the  terms  of  the  contract, 
where  a  repugnancy  or  inconsistency  exists,  the 
express  stipulation  of  the  parties  will  neces- 
sarily prevail. 

Accordingly,  parol  evidence  of  the  usage  of 
a  particular  trade,  where  such  usage  is  not  in- 
consistent with  the  WTittcn  contrad;,  is  always 
admissible.     Bumfrey  v.  Dale,  supra. 

The  cause  of  action  was  founded,  not  upon 
the  usage,  but  upon  the  bond  and  the  alleged 
breach  of  the  condition  thereof,  and  it  was  suf- 
ficiently set  forth  in  the  complaint.  No  au- 
thority is  cited  by  the  counsel  where  it  has  been 
ruled  that,  in  a  suit  on  a  written  contract,  a 
usage  of  trade  must  be  pleaded  before  it  can  be 
received  in  evidence  to  explain  the  instrument 
sued  on.  while  the  contrary  has  been  directly 
and  distinctly  held. 

See  Lowe  v.  Lehman,  16  Ohio  St.  179;  2 
Archb.  (N.  P.)  208;  2  Steph.  (N.  P.)  1549,  n.  2. 

Another  objection  urged  is  that  the  testimony 
of  one  witness  is  insufficient  to  establish  a  cus- 
tom. 

But  as  a  rule  of  law,  governing  the  proof  of 
usages  of  trade,  this  proposition  cannot  be  sus- 
tained upon  principle  or  authority. 

If  a  single  witness  testifies  fully  and  explicit- 
ly to  the  existence  of  a  usage,  and  is  not  con- 
tradicted, it  cannot  be  assumed,  as  a  legal  con- 
clusion, that  the  proof  ia  insufficient. 
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Supreme  Coubt  of  the  Untteo  States. 


Dec.  Tesic, 


Maraion  ▼.  BJt.  10  Ala.  284 ;  VaU  v.  Rice,  5 
N.  Y.  168;  Partridge  v.  Forsyth,  29  Ala.  203. 

Mr.  Justice  DaTis  delivered  the  opinion  of 
the  court: 

In  June,  1867,  Robinson  &  Co.,  merchants  of 
San  Francisco,  entered  into  a  written  agreement 
witli  Major  T.  T.  Hoyt,  Assistant  Quarter- 
master joi  the  United  States,  to  deliver  "on  his 
order"  1,000,000  bushels  of  first  Quality  clear 
barley.  Tlie  barley  according  to  tne  terms  ex- 
pressed in  the  contract,  was  to  be  delivered  be- 
tween the  let  of  July,  1867,  and  the  30th  of 
June,  1808,  in  such  quantities  and  at  such  times 
as  might  be  required  for  the  use  of  the  govern- 
ment troops,  and  at  certain  posts  named:  the 
precise  points  at  those  posts  to  be  designated  by 
the  acting  quartermasters  at  the  posts  them- 
selves. But  there  was  no  specification  in  the 
Instrument,  of  any  particular  manner  in  which 
the  barley  was  to  be  delivered,  as  whether  loose, 
or  in  what  is  known  as  "bulk,"  or  in  sacks. 

Under  this  contract,  Robinson  &  Co.  dcliv- 
364*1  ered  in  sacks  all  •the  barley  required,  be- 
tween July  1,  1867,  and  the  Ist  of  January, 
1808 ;  how  much,  exactly,  did  not  appear,  but  it 
was  more  than  30,000  pounds.  On  the  10th  of 
January,  1808..  being  required  to  deliver  30,000 
pounds  more,  they  tendered  the  quantity  in 
bulk,  that  is  to  say,  loose  in  wagons.  The  officer 
at  the  post  wliere  it  was  tendered,  refused  to  re- 
ceive it,  because  it  was  not  in  sacks.  Thereup- 
on, the  contractor  refused  to  deliver  any  more, 
and  abandoned  his  contract  altogether. 

On  suit  brought  by  the  United  States,  the 
government  counsel  asked  a  witness  engaged 
in  the  grain  business  in  California  in  1807  and 
1808.  this  question:  "Do  you  know  the  usage 
of  the  trade  with  respect  to  the  delivery  of  bar- 
ley?" The  question  was  objected  to  on  the 
irround,  among  others,  that  it  was  incompetent 
for  the  plaintiff  to  vary  the  terms  of  the  con- 
tract by  usage,  but  the  objection  was  overruled. 
*nie  witness  then  testified  that  it  was  the  cus- 
tom in  California  as  of  course  to  deliver  grain 
in  sadks,  and  had  always  been  the  custom ;  that 
he  never  knew  it  to  be  delivered  in  any  other 
way,  unless  by  special  agreement;  tlie  custom 
of  the  trade  being  to  deliver  by  sacks  altogether ; 
that  there  has  been  a  few  experiments  at  ship- 
ping wheat  in  bulk,  but  that  these  were  excep- 
tional, and  that  the  vessels  plying  around  the 
bay  were  not  constructed  for  thus  carrying 
grain;  that  sacks  cost  about  seventeen  cents 
apiece,  and  held  from  100  to  112  pounds. 

There  was  no  other  witness  produced  to  show 
the  usage  set  up.  The  court  (which  by  consent 
of  the  parties  had  been  substituted  in  the  place 
of  a  jury)  found  that,  at  the  time  of  tliis  co-n- 
tract,  it  was  the  usage  in  California,  and  always 
had  been  prior  to  that  time,  to  deliver  barley 
in  sacks,  unless  it  was  expressly  stipulated  oth- 
erwise in  the  contract,  and  that  therefore  a  ten- 
der in  bulk  did  not  satisfy  tlic  contract. 

Judgment  being  accordingly  given  for  the 
United  States,  the  defendant  brought  the  case 
here  on  exceptions  to  the  evidence  and  finding. 
In  Bernard  v.  Kellogg,  10  Wall.  383,  19  L. 
ed.  987,  this  court  decided  that  proof  of  a  cus- 
tom or  usage  inconsistent  with  a  contract,  and 
which  either  expressly  or  by  necessary  implica- 
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tion  contradicts  it,  cannot  be  reedved  in  evi- 
dence to  affect  it;  and  that  usage  is  not  allowed 
to  subvert  the  settled  rules  of  law.  But  we 
stated  at  the  same  time  that  custom  or  usage 
was  properly  received  to  ascertain  and  explain 
the  meaning  and  intention  of  the  parties  to  a 
contract,  whether  written  or  parol,  the  meaning 
of  which  could  not  be  ascertained  without  the 
aid  of  such  extrinsic  evidence^  and  that  such 
evidence  was  thus  used  on  the  theory  that  the 
parties  knew  of  the  existence  of  the  custom  or 
usage  and  contracted  in  reference  to  it.  This 
latter  rule  is  as  well  settled  as  the  former 
[Coggs  V.  Bernard,  1  Sm.  L.  Cas.  782)  and  un- 
der it  the  evidence  was  rightly  received. 

It  is  obvious  by  the  steps  which  the  plaintiffs 
took  to  perform  their  contract,  that  there  an* 
two  modes  in  which  barley  may  be  delivered, 
for  they  delivered  part  in  sacks  and  tendered 
part  in  bulk.  And  it  is  equally  obvious,  on 
account  of  the  additional  cost,  that  they  would 
not  haw  delivered  the  barley  in  sacks  for  a 
period  of  six  months,  if  the  contract,  on  it* 
face,  was  satisfied  by  delivery  in  bulk. 
*The  contract,  by  its  terms,  is  silent  as  (*366 
to  the  mode  of  delivery,  and  although  there 
are  two  modes  in  which  this  can  be  dont». 
yet  they  are  essentially  different,  and  one  or 
the  other  and  not  lK)th  must  have  been  in 
the  mind  of  the  parties  at  the  time  the 
agreement  was  entered  into.  In  tlie  absence 
of  an  express  direction  on  the  subject,  ex- 
trinsic evidence  must  of  necessity  be  resorted 
to  in  order  to  find  out  which  mode  was  adopt- 
ed bv  the  parties;  and  what  extrinsic  evidence 
is  better  to  ascertain  this  than  that  of  usage? 
If  a  person  of  a  particular  occupation  in  a 
certain  place  makes  an  agreement  by  virtue 
of  wliicn  something  is  to  be  done  in  that 
place,  and  this  is  uniformly  done  in  a  certain 
way  by  persons  of  the  same  occupation  in  the 
«*niiie  place,  it  is  but  reasonable  to  assume  that 
the  parties  contracting  about  it,  and  specifying 
no  manner  of  doing  it  different  from  the  ordi- 
nary one,  meant  that  the  ordinary  one  and  no 
other  should  be  followed.  Parties  who  contract 
on  a  subject-matter  concerning  which  known 
usages  prevail,  by  implication  incorporate 
them  into  their  agreements,  if  nothing  is  said 
to  the  contrary. 

The  evidence  in  the  prcHcnt  case  did  not  tend 
to  contradict  the  contract,  but  to  define  its 
meaning,  in  an  iniportant  point,  where,  by  it* 
written  terms,  it  was  left  undefined.  This,  it 
in  settled,  may  be  done. 

It  is  objected  that  the  usage  was  proved  by 
a  single  witness.  But  we  cannot  assert,  as  a 
rule  of  law  governing  proof  of  usages  of  trade, 
that  if  a  witness  have  a  full  knowledge  and  a 
long  experience  on  the  subject  about  which  he 
speaks,  and  testifies  explicitly  to  the  antiquity, 
duration,  and  universality  of  the  usage,  and  is 
uncontradicted,  the  usage  cannot  be  regarded 
by  the  jury  as  established.  On  the  contrary, 
the  authorities  are  that  in  such  a  case  it  may 
be.  Cooper  v.  Chitty,  1  Sm.  L.  Cas.  382,  7th  ed.; 
Vail  V.  Uice,  5  X.  Y.  150;  Uarston  v.  Bk.  Mo- 
bile,  10  Ala.  284;  Partridge  v.  Foreyth^  29  Ala. 

200. 
Judgment  affirmed,  _ 
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Davenpobt  v.  Laicb. 
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ISAAC  A.  DAVENPORT,  Appi^ 

V. 

JOHN  R.  LAHB,  Emma  S.  Lamb,  Ida  Souires, 
and  her  Guardian,  William  £.  Cooper,  James 
P.  O.  Lownsdale,  et  al, 

(See  8.  C.  13  Wall.  418-432.) 

Paientt  for  land  issued  in  name  of  deceased 
parties — donation  act — rights  of  heirs  and 
of  husband  or  wife — construction  of  cove- 
nant against  claims — covenant  to  convey, 

*1.  The  act  of  Consress  of  1836,  antborixinfi:  the 
tMue  of  patents  for  land  In  the  name  of  deceased 
parties,  who  in  their  lifetime  became  entitled  to 
auch  patents,  applies  to  patents  under  the  act  of 
Congress  of  September  2T,  1850,  called  the  dona- 
tion act  of  Oregon ;  and  such  patents  inure  to  the 
parties  designated  in  the  donation  act,  and  not 
solely  to  the  parties  designated  in  the  act  of  1830. 

2.  The  donation  act  declared  that  in  case  hus- 
band or  wife  should  die  before  the  patent  Issues, 
the  survUor  and  children  or  heirs,  should  be  en- 
titled to  the  share  or  Interest  of  the  deceased  in 
equal  proportions,  except  where  the  deceased 
abould  otherwise  dispose  of  the  property  by  will : 
field,  that  each  of  the  children  and  the  surviving 
husband  or  wife  took  equal  shares,  and  that  the 
property  of  the  deceased  was  not  to  be  divided  so 
as  to  give  one  half  to  the  surviving  husband  or 
wife,  and  the  other  half  to  the  children  or  heirs 
of  the  deceased. 

3.  The  covenant  to  "warrant  and  defend**  prop- 
erty for  which  a  oultclalm  deed  is  executed  "against 
all  claims,  the  united  States  excepted"  only  ap- 
plies to  claims  from  other  sources  than  the  Unit- 
ed States.  It  does  not  cover  any  Interest  of  the 
United  States,  nor  preclude  Its  acquisition  by  the 
<^>venantors  or  their  heirs  for  themselves. 

4.  A  covenant  that  if  the  grantors  "obtain  the 
fee  simple"  to  property  conveyed  "from  the  gov- 
ernment of  the  united  States,  they  will  convey  the 
aame"  to  the  grantee,  his  heirs  or  assigns  "by  a 
<leed  of  general  warranty,"  only  takes  effect  In  case 
the  gi'sntors  acquire  the  title  directly  from  the 
United  States,  and  does  not  cover  the  acquisition 
«f  the  title  of  the  United  States  from  any  interme- 
diate party. 

[No.  128.] 
Argued  Mar.  5,  6, 1872,    Decided  Apr,  15, 1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon.* 

The  case  is  stated  by  the  court. 

Messrs.  W.  W.  Cluipman  and  J.  8,  Smithy 
for  appellant: 

The  first  covenant  protects  the  covenantee 
and  assigns,  in  the  possession  against  Lowns- 
dale  and  all  other  persons,  and  against  any 
title  engrafted  upon  it  through  his  instrumen- 
tality. He  filed  his  notification  including  it, 
dating  his  settlement  and  residence  from  Sept. 
22,  1848.  to  and  including  the  date  of  the  cove- 
nant. This  appropriated  the  possession  and 
the  block  to  his  own  use,  against  which  he  had 
-covenanted  to  warrant  and  defend. 

2  Sugd.  541;  1  Chit.  Cont.  274;  1  Y.  A  C. 
Ch.  222 ;  2  Vem. 

He  was  not  obliged  to  do  this.  He  could  as 
easily  hare  omitted  it  as  to  have  embraced  it, 
and  he  knew,  when  he  did  so,  that  his  wife 
would  thereby  become  entitled  to  an  interest 
In  her  own  right,  and  deprive  the  covenantee  of 
the  possession  and  title,  unless  by  the  happen- 
ing of  a  contingency  provided  for  by  the  law 
(then  unlikely  to  occur)  by  which  the  title 
and  possession  might  revest  in  him.  In  the 
face  of  this  covenant  he  took  this  risk.  In  con- 
aequence  of  the  peculiar  form  of  the  covenant, 
the  covenantee  might  not  have  been  able  to 

*Headnotet  by  Mr.  Justice  Field. 
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maintain  an  action  at  law,  and  because  the  sub- 
ject  was,  for  the  time,  supposed  to  be  out  of 
reach  of  the  arm  of  a  court  of  equity.  But  the 
contingency  did  happen.  The  same  possession, 
with  a  title  engrafted  upon  it  through  his  in- 
strumentality, revested  in  him,  and  it  is  now 
within  the  reach  of  a  court  of  equity,  perfect 
and  complete,  as  contemplated  by  the  parties 
in  the  formation  of  the  second  covenant  and, 
therefore,  his  warranty  should  estop  him  and 
his  heirs  from  asserting  a  right  to  the  posses- 
sion thus  defined  into  a  title  through  his  act. 

In  respect  to  the  second  covenant,  we  claim 
under  it,  that  if  the  fee  vested  in  the  cove- 
nantor by  whatever  means  or  through  what- 
ever channel,  then,  in  eqtiity  and  good  con- 
science, he  and  those  claiming  under  him  are 
estopped  to  assert  it;  if  not,  under  the  plead- 
ings they  are  bound  to  convey  it. 

2  Casey,  178;  1  Casey,  466;  8  Serg.  &  R. 
425;  1  Jones,  300;  3  Haines,  319;  (General 
Taws  of  Oregon,  246,  SS  5,  130;  3  Haines,  319; 
3  Md.  350,  Stat.  1855,  367,  IS  1,  27,  45. 

While  it  is  admitted  on  the  other  side  that, 
as  survivor,  Daniel  H.  Lownsdale,  the  cove- 
nantor, took  by  purchase,  direct  from  the 
United  States,  and  was  to  the  extent  of  his  in- 
terest, brought  within  the  operation  of  this 
covenant,  they  object  that  the  release  by  Isa- 
bella to  him,  who  was  her  co-tenant  in  com- 
mon, has  created  in  him  a  new  title  directly 
from  the  United  States  and,  therefore,  not  to 
be  afl'ected  by  this  latter  covenant  to  convey 
the  fee  simple  obtained  from  the  United  States. 

We  controvert  this  proposition  throughout. 

Then,  as  to  the  so-called  indirectness  of  the 
title  from  the  United  States  obtained  through 
Isabella.  Admitting,  for  the  sake  of  the  argu- 
ment, that  it  is  so,  it  is  not  a  cood  reason  wny, 
having  so  obtained  it,  he  should  not  be  held  to 
convey  it.  There  is  nothing  in  the  deeds  or 
covenants  that  bound  him  to  apply  directly  or 
indirectly  to  the  United  States  for  the  fee  sim- 
ple. It  was  known  to  be  in  the  United  States, 
and  if  obtained  from  it  he  was  to  convey  it. 
Neither  was  there  any  expression  in  the  cove- 
nants or  deed,  that  could  be  construed  as  in- 
tending to  prevent  him  from  obtaining  it 
through  some  other  person  or  channel,  or  that 
points  out  any  otlier  particular  mode  of  ob- 
taining it,  whether  by  purchase  or  donation,  or 
if  obUiined  b^  purcliase,  that  obligated  the 
grantee  to  re-imDurse  any  expense  that  might 
be  incurred  in  so  doing. 

On  the  contrary,  the  expressed  consideration 
is  presumed  to  be  an  equivalent  for  obtaining 
and  conveying  the  fee  simple,  and  that  the 
contract  was  made  to  that  end. 

The  court  below  ruled  that  he  was  entitled, 
as  survivor,  to  but  one  fifth  of  the  whole  tract. 
We  contend  tnat  he  was  entitled  to  one  half. 
The  language  of  the  law  is:  "The  survivors 
and  children  or  heirs  of  the  deceased  shall  be 
entitled  to  the  share  or  interest  of  the  deceased 
in  equal  proportions."  9  Stat,  at  L.  p.  496,  § 
496.  This,  we  claim,  requires  that  the  Nancy 
Lownsdale  tract  shall  be  equally  divided  be- 
tween the  survivors  on  the  one  part,  and  the 
children  or  heirs  upon  the  other,  and,  with  the 
interest  of  Isabella  under  such  a  division  of 
the  tract,  would  entitle  him  to  five  eighths  of 
the  whole  instead  of  one  fifth  of  it;  and  under 
the  ruling  of  the  court  below,  that  he  only  took 
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the  block  and  interest  proportioned  to  his  in- 
terest in  the  entire  tract,  the  appellant  should 
have  decreed  to  him  five  eighths  of  the  block. 

This  interest,  whatever  it  may  have  been, 
was  subject  to  the  contingency  of  partition; 
and  his  covenants  prior  to,  like  a  deed  of  bar- 
gain and  sale,  after  he  became  invested  with 
title,  were  subject  to  the  same  contingency, 
either  by  agreement  or  decree  of  court.  If, 
upon  designation  and  partition,  the  three  chil- 
dren of  Nancy  should  take  their  share  outside 
of  it,  Lownsdale  had  it  all  and  every  part  of 
it.  If  it  should  be  in  the  part  allotted  to  the 
children  of  Nancy,  Lownsdale  had  nothing  in 
it.  It  could  not  be  claimed  that  his  ri^^ht  in 
the  property  was  measured  by  one  half,  two 
fifths,  one  fifth  nor  five  eighths,  any  more  than 
by  ten  tenths,  or  by  no  part  at  all.  The  cove- 
nants, therefore,  operated  upon  the  entire  in- 
terest of  Lownsdale,  and  conferred  upon  his 
covenantee  or  assignee,  the  benefits  of  the  con- 
tingency, no  less  than  left  him  and  them  to  its 
risks. 

A  release  by  the  children  of  Nancy  to  Lowns- 
dale, of  the  block  "G,"  and  as  well  in  the  case 
of  Isabella,  subjected  the  block  to  the  opi^ra- 
tion  of  the  covenants.  A  partition  by  decree 
has  the  same  effect. 

Johnson  v.  Stevens,  7  Cush.  431. 

The  release  by  Isabella  operated  only  to 
withdraw  her  claim;  it  created  no  new  title. 
Lownsdale  took  his  interest  subject  to  parti- 
tion.   15  Cal.  304. 

But  it  is  contended  on  behalf  of  the  com- 
plainants and  other  heirs  of  D.  H.  LowTisdale, 
that,  by  the  partition  and  release  of  Isabella,  a 
new  title  was  created,  or  that  their  ancestor, 
had  he  been  alive,  did  and  would  hnve  acquired, 
and  they  have  in  his  place  acquired,  an  addi- 
tional three  fifths  or  four  fifths  (according  as 
Isabella's  interest  may  or  may  not  be  included 
as  subject  to  the  covenants)  interest  in  this 
block  by  exchange  with  Nancy's  three  children, 
which,  as  they  say,  are  not,  under  any  view  of 
the  subject,  liable  to  the  covenants  of  Daniel 
respecting  this  block.  Their  position  is  that 
partition  is  a  conveyance  or  operates  on  the 
title. 

This  Dosition  is  controverted.  Tliere  is  noth- 
ing in  the  nature  or  object  of  partition  to  war- 
rant this  view  of  it,  and  preponderance  of  au- 
thority is  against  it.  The  object  of  partition 
is  to  sever  possession ;  each  tenant  after  par- 
tition, as  before,  holds  by  virtue  of  his  ante- 
cedent estate,  and  not  of  his  cotenant.'  15  Ohio, 
337. 

Two  or  more  tenants  in  common  may  agree 
on  boundaries  and  partition  simply  by  parol, 
and  this,  if  followed  by  possession,  is  between 
the  parties  sufficient  and  efi'ectual. 

Jackson  v.  Bradt,  2  Cai.  109 ;  Jackson  v.  Har- 
der, 4  Johns.  202;  Ryerss  v.  Wheeler,  25  Wend. 
434;  Mount  v.  Morton,  20  Barb.  123;  2  Pat.  & 
H.  107. 

Such  a  proceeding  between  the  tenants  would 
not  originate  a  new  title  for  either. 

The  release  is  not  an  alienation,  but  a  mere 
discharge  of  the  claims  of  tlie  one  to  the  otlier. 
Hence,  a  fee  arises  out  of  the  original  convey- 
ance. 

2  Hill.  Real  Prop.  316,  ed.  1865;  1  Mot. 
^Ky.)  145;  5  Ohio,  243:  9  Ohio,  178:  17  Ohio. 
130;  Ooundie  v.  Xorfhompton.  7  Bam.  233. 
cited  in  note  to  Hilliard,  612;  Mitchell  v. 
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ffazen,  4    Conn.    495;    Contce   v.    Godfrey,    1 
Cranch   (C.  C.)  478;  13  Ohio,  546. 

Mr,  Oeo.  H.  WiUianui,  for  appellees: 

The  deed  in  question  is  a  quitclaim  deed  and 
the  "heirs"  of  the  grantors  are  not  named  in 
the  covenants.    They  are  not,  therefore,  bound. 

3  Co.  Litt.  §  733;  384  a:  S  734;  380  a;  ^ 
Hill.  Real  Prop.  359;  «  13;  p.  400,  S  102; 
Dart  v.  Dart,  7  Conn.  250,  and  cases  cited. 

The  first  covenant  is  "to  warrant  and  de- 
fend said  property  against  all  claims,  the 
United  States  excepted."  When  this  covenant 
was  made  the  title  was  in  the  United  States^ 
and  necessarily,  therefore,  if  not  an  absurdity, 
it  applies  only  to  possession.  It  is,  in  effect,  & 
covenant  against  everything,  but  the  title. 
Chapman's  grantee  can  claim  nothing  upon 
this  covenant.  Lownsdale's  heirs  have  a  title, 
derived  from  the  United  State*,  and  it  waa 
agreed  in  the  deed  that  this  covenant  should 
not  cover  that  title.  The  plain  meaninj;  of 
this  covenant  is,  that  it  shall  not  bind,  if  the 
United  States  does  not  give  the  title  to  the 
covenantors.  This  the  Unitc<l  States  did  not 
do,  but  gave  it  to  the  heirs  of  Nancy  lowns- 
dale. This  is  like  the  case  of  Cole  v.  Unices, 
2  .Tolins.  Cas.  203. 

The  second  covenant  is  that,  if  the  grantors- 
obtain  the  fee  simple  to  said  pro]>erty  from  the 
government  of  the  United  State*,  they  will 
convey  the  same  by  deed  of  general  warranty. 
They  did  not  obtain  the  fee  simple  to  said 
property,  but  it  was  grantcil  by  the  govern- 
ment to  the  heirs  of  Nancy  Lown«<lale.  Nancy 
Lownsdale's  children  do  not  hold  under  or 
through  Lownsdale,  Coffin,  and  Chapman,  or 
either  of  them,  hut  derive  their  title  direotly 
from  the  United  States.  There  is  no  privity 
of  contract  or  estate  between  them  and  the 
grantors  in  said  deed,  or  either  of  them. 

These  covenants  do  not  operate  as  an  estop- 
pel. Estoppel,  in  such  cases,  occurs  only  when, 
a  party  has  convoycMl  a  pveci^i-  or  delinite  legal 
title  by  solemn  assurance  that  he  uill  not  be 
permitted  to  deny. 

Gilmer  v.  Poindexier,  10  How.  257. 

No  estate  is  dcscribe<l  as  conveyed  in  the 
deed  where  these  covenants  ore  foimd;  hut,  on 
the  contrary,  the  deed  shows  u]H»n  its  face  that 
the  grantors  had  no  title. 

Covenants  of  warronty  are  limited  by  the 
nature  of  the  estate  conveyed. 

IjCicxs  v.  Baird,  3  Mclx»an,  78:  Comstoek  ▼. 
Smith,  13  Pick.  116:  Blanchard  v.  Brooks,  12 
Pick.  67;  Sweet  v.  Brown,  12  Met.  175;  Allrn 
V.  Hotton,  20  Pick.  458;  2  Wash.  (C.  C.)  665; 
Clark  V.  Baker,  14  Cal.  628. 

Nothing  was  or  could  be  conveyed  by  said 
deed  June  25,  1850. 

There  is  nothing  in  the  decree  of  partition  ta 
afl"ect  this  question.  Block  "G,"  with  other 
property,  was  by  that  decree  assigned  to  the 
heirs  and  vendees  or  claimants  under  D.  H. 
Lownsdale,  according  to  their  respective  inter- 
ests. The  rights  of  these  heirs  or  vendees  were 
left  for  future  adjustment  or  litigation.  The 
decree  does  not  in  any  way  enlarge  those  rights. 

Doicson  V.  Lawrence,  13  Ohio,  546;  Jackson 
v.  Christ inan,  4  Wend.  284. 

Mr.  Justice  F^eld  delivered  the  opinion  of 
the  court: 

This  is  a  suit  on  the  equity  Ride  of  the  court,, 
to  obtain  a  partition  of  certain  real  property 
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situated  in  the  city  of  Portland,  in  the  state  of 
Oregon,  and  to  liave  the  undivided  interest 
owned  by  the  complainant  set  apart  to  them  in 
severalty.  The  material  facts  out  of  which  the 
suit  arises,  are  these:  In  June,  1850,  three  per- 
sons, named  Daniel  H.  Lownsdale,  Stephen 
Coffin,  and  William  W.  Chapman,  were  the 
owners  of  a  land  claim  embracing  a  portion  of 
the  tract  upon  which  the  city  of  Portland  is 
situated.  The  legal  title  to  the  property  was 
then  in  the  United  States,  but  the  parties  as- 
serting their  claims  to  the  possession  under 
the  law  of  the  provisional  government  of  the 
territory,  expected  that  legislation  would  be 
taken  at  an  early  day  b>'  Congiess  for  the 
transfer  of  the  title  to  them  or  some  of  them. 
This  expectation  of  legislation  on  their  behalf 
was  common  with  all  occupants  of  land  in  Or- 
egon, whose  rights  were  merely  possessor v,  the 
fee  of  the  entire  land  in  the  territory  being  in 
the  United  States.  With  this  expectation  these 
claimants  on  the  25th  day  of  tliat  month  exe- 
cute<l  a  deed  to  Chapman,  one  of  their  own 
number,  of  numerous  lots  and  blocks  in  Port- 
land, into  which  a  portion  of  their  claim  had 
been  divided,  including  among  tiiem  the  prem- 
ises in  controversy,  which  are  denignateti  in  the 
pleadings  and  proceedings  as  the  south  half  of 
block  G.  The  deed  pur|>orts  for  the  considera- 
tion of  $00,000  to  ''release,  confirm  and  quit- 
claim" to  Chapman,  his  heirs  and  assigns,  the 
described  pro])crty;  and  contains  two  cove- 
nants on  the  part  of  the  grantors,  one  to  war- 
rant and  defend  the  property  to  their  grantee, 
his  heirs  and  assigns,  against  all  claims,  except 
the  United  States;  and  the  other  **tliMt  if  they 
obtain  the  fee  simple  to  aid  property  from  the 
government  of  the  United  States  they  will  con- 
vey the  same  to  the  grantee,  his  heirs  or  as- 
signs, by  deed  of  general  warranty."  Tlie 
appellant,  Davenport,  is  the  assignee  by  vari- 
ous mesne  conveyances  of  the  interest  thus, ac- 
quired by  Chapman  in  the  property  in  contro- 
versy. 

At  the  time  this  deed  was  executetl,  Lowns- 
dale was  a  widower,  having  three  children 
nftmed  James,  Mary,  and  Sarah.  At  the  same 
time  there  lived  in  the  same  town  a  widow, 
named  Nancy  Gillihan,  having  two  children 
named  William  and  Isabella. 

In  July,  1850,  the  widow  and  the  widower 
intermarried,  and  they  had  as  the  issue  of  this 
marriage  two  children,  named  Millard  and 
Ruth. 

On  the  27th  day  of  September,  1850,  Con- 
gress passed  an  act  which  is  generally  known 
in  Oregon  as  the  donation  act,  under  which  the 
title  to  a  large  portion  of  the  real  estate  is 
held.  It  was  entitled  **An  Act  to  Create  the 
Office  of  Surveyor  General  of  the  Public  Lands 
of  Oregon,  and  to  Provide  for  the  Survey  and 
to  ^fake  Donation  to  the  Settlers  of  the  Said 
Public  Land."    0  Stat,  at  L.  40fi. 

By  the  4th  section  of  this  act,  a  grant  of 
land  was  made  to  every  white  settler  or  occu- 
pant of  the  public  lands  in  Oregon  above  the 
age  of  eighteen  years  who  was  a  citizen  of  the 
United  States,  or  had  made  a  declaration  ac- 
cording to  law  of  his  intention  to  become  a 
citizen,  or  should  make  such  declaration  on  or 
before  the  first  day  of  Decern lier,  1S51,  and  who 
was  at  the  time  a  resident  of  the  territorv.  or 
might  liecome  a  resident  on  or  before  the  1st  of 
421*1  December,  1850,  •and  who  should  reside 
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upon  and  cultivate  the  land  for  four  consecutive- 
y«*ar8  and  otherwise  conform  to  the  provinions 
of  the  act.  The  grant  was  of  three  hundred 
and  twenty  acres  of  land,  if  the  settler  or  oc- 
cupant was  a  single  man,  but  if  a  married 
man,  or  if  he  should  become  married  within  a 
year  from  the  1st  of  December,  1850,  then  the- 
grant  was  of  six  hundre<l  and  forty  acres,  one 
half  to  himself  and  the  other  half  to  his  wife^ 
to  be  held  by  her  in  her  own  right. 

By  the  same  section  the  surveyor  general  wa» 
required  to  designate,  of  the  hind  thus  granted, 
the  part  inuring  to  the  husband  and  the  part 
inuring  to  the  wife,  and  to  enter  the  same  in 
the  records  of  his  office;  and  it  was  provided 
that  in  all  cases  where  such,  married  persona 
complied  with  the  provisions  of  the  act  so 
to  entitle  them  to  tlie  grants,  whether  under 
the  previous  provisional  government  or  after- 
wards, and  either  should  die  befoi*e  the  issue- 
of  a  patent,  the  survivor  and  children  or  iieira 
of  the  deceased  should  be  entitlc<l  to  the  share 
or  interest  of  the  deceased  in  equal  proportion, 
except  when  the  deceased  should  otherwise  dis- 
|>o»e  of  the  same  by  will. 

lender  this  act,  lownsdale  was  a  donation 
claimant,  and  date<l  the  commencement  of  his 
settlement  on  the  22d  of  September,  1848.  This 
settlement  became  complete  on  the  22d  of  Sep- 
tember. 1852,  at  the  expiration  of  the  four 
years  prescribed.  The  proof  of  the  commence- 
ment of  the  settlement  and  the  continued  res- 
idence and  cultivation  required  by  the  act  waa 
regularly  made;  and  of  tlie  land  the  east  half 
was  assigned  to  Lownsdale,  and  the  west  half 
to  his  wife,  Nancy.  Within  the  portion  thus- 
assigned  to  the  wife,  the  preuii.«es  in  contro- 
versy were  ineluded.  The  tract  thus  claimed 
and  settled  upon,  embraced  a  fraction  over  one 
hunilred  and  seventy-eight  acres,  and  for  it,  in 
October,  1860,  a  patent  certificate  was  given  to* 
Lownsdale  and  wife,  and  in  June,  1865,  a  pat- 
ent of  the  United  States  was  issued  to  them, 
giving  and  granting  in  terms  to  l")aniel  II. 
Lownsdale,  the  east  half  of  the  property,  and 
to  his  wife,  Nancy  lownsdale,  the  west' half. 

Neither  of  the  patentees  were  living  at  the 
time  the  patent  for  the  donation  claim  in  this 
case  was  issued,  Lo^vnsdale  having  died  in  May, 
1862.  and  Nancy  having  died  in  April,  1854. 
At  common  law  the  patent  would  have  l)een 
inoperative  and  void  from  this  circumstance. 
aalt  V.  (iaVoucaif,  4  Pet.  345;  McDonald  v. 
SmaVrtf.  6  Pet.  261;  OaUotratf  v.  Fintci/.  12 
Pet.  208;  McCracken  v.  Brail/ ^  A.  K.  Marsh. 
210:  Thomas  v.  Wyatt,  25  Mo.  26.  By  that 
law  the  grant  to  a  deceased  party  is  as  inef- 
fectual to  pass  the  title  of  the  grantor  as  if 
made  to  a  fictitious  person ;  and  the  rule  would 
a])ply  equally  to  grants  of  the  government  aa 
to  grants  of  individuals,  but  for  the  act  of  (Con- 
gress of  May  20,  1836,  5  Stat,  at  L.  31,  which 
obviates  this  result.  The  act  declares:  '*That 
in  all  cases  where  patents  for  public  lands  have 
been  or  may  hereafter  be  issued,  in  pursuance 
of  any  law  of  the  Unitcfl  States,  to  a  person 
who  has  died,  or  who  shall  hereafter  die,  before 
the  date  of  such  patent,  the  title  to  the  land 
(iesignate<l  therein,  shall  inure  to.  and  l>ecome 
vested  in.  the  heirs,  devisees  and  assigns  of  such 
deceased  patentee,  as  if  the  patent  hail  issued 
to  the  deceaseil  person  during  life."  This  act 
makes  the  title  inure  in  a  manner  difi'erent 
from  that  provided  by  the  donation  act  upon 
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fthe  death  of  either  owner  before  the  issue  of  the 
patent,  for  wc  do  not  understand  that  the  sur- 
'vivor  of  the  deceased  husband  or  wife  was  at  the 
time  his  or  her  heir  by  any  law  of  Oregon.  If  the 
^act  of  1836  can  be  considered  as  applying  to 
j>atents  issued  under  the  donation  act,  where 
^the  party  originally  entitled  to  the  patent  has 
died  before  the  patent  issues — and  o^  this 
point  no  question  is  made  by  either  party — 
then  its  language  must  be  construed  in  connec- 
tion with  and  be  limited  by  the  provisions  of 
the  donation  act,  giving  the  property  of  a  de- 
ceased husband  or  wife  to  the  survivor  and 
children  or  heirs  of  the  deceased,  unless  other- 
Avise  disposed  of  by  will;  and  in  that  case  the 
patent  here  mus^  be  held  to  inure  in  favor  of 
these  parties  instead  of  the  heirs  solely. 
428*1  *Thc  four  children  of  Nancy  Lownsdale, 
the  two  by  her  first  husband,  Gillihan,  and  the 
two  by  her  last  husband,  survived  her,  and  these, 
with  her  surviving  husband,  became  entitled, 
on  her  death,  to  her  property  in  equal  propor- 
tions, she  having  died  intestate.  This  is,  in- 
deed, the  express  language  of  the  statute,  and 
.in  consequence  each  of  the  five  persons  named 
took  an  undivided  fifth  interest  in  the  prop- 
erty. The  learned  counsel  of  the  appellant, 
however,  contends  that  the  statute  should  be 
construed  as  dividing  the  property  equallv  be- 
tween the  survivor  on  the  one  part,  ana  the 

•  children  or  heirs  upon  the  other.  But  the  con- 
struction we  give  is  the  more  natural  one,  and 
is  in  accordance  with  the  uniform  ruling  of  the 
courts,  state  and  Federal,  in  Oregon. 

In  January,  1860,  Lownsdale  purchased  the 
interest  in  this  property  of  Isabella  Gillihan 
(then  Isabella  Potter,  she  having  intermarried 
with  William -Potter)  and  thus  became  owner 
•of  two  undivided  fifths.  On  his  death  these 
two  undivided  fifths  passed  to  his  heirs,  he 
having  died  intestate,  imless  they  were  con- 
trolled by  his  covenant  in  the  deed  to  Chapman. 

In  1864  a  suit  was  brought  in  a  circuit  court 
of  the  state  of  Oregon,  by  one  of  the  children 

•  of  Nancy  by  her  first  husband,  for  partition  of 
the  property  which  was  assigned  to  her  of  the 
donation  claim — the  Nancy  Lownsdale  tract, 
as  it  is  termed.  In  that  suit  the  heirs  of  both 
Daniel  and  Nancy,  and  numerous  other  persons, 
purcliascrs '  and  occupants  under  Daniel  and 
the  appellant,  Davenport,  were  made  parties. 
The  suit  resulted  in  a  decree  setting  off,  so  far 
as  practicable,  the  two  undivided  interests  of 
Daniel  to  his  heirs  and  vendees  in  lots  and 
blocks  as  they  were  claimed,  without  any  de- 
termination, however,  of  the  extent  of  the  re- 
spective rights  and  interests  of  these  heirs  and 
vendees  between  themselves;  and  in  setting 
apart  the  remaining  undivided  three  fifths  in 
severalty  to  the  children  of  Nancy  who  had  re- 
tained their  interests,  owelty  being  allowed 
and  paid  for  the  inequalities  existing  in  the 

^partition.  The  tract  set  apart  for  the  two 
nfths  of  Lownsdale  included  the  premises 
429*1  *in  controversy.  The  heirs  of  Lowns- 
dale were  his  two  children  living,  by  his  first 
wife,  two  children  of  a  deceased  daughter  by  his 
first  wife,  named  Emma  S.  Lamb  and  Ida 
Squires,  and  his  two  children  by  his  second  wife. 
Against  these  heirs  the  only  claimant  of  the 
premises  in  controversy  was  the  appellant,  Dav- 
•enport,  who,  as  already  stated,  derived  his  in- 
terest by  various  mesne  conveyances  from  Chap- 
man. 
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The  present  suit  is  brought  by  the  children 
of  the  deceased  daughter  o^  Lownsdale  by  his 
first  wife,  they  havmg  inherited  her  interest. 

For  its  determination  it  is  necessary  to  con- 
sider the  effect  upon  the  interest  claimed  by 
Davenport  of  the  covenants  contained  in  the 
deed  of  Lownsdale,  Coffin,  and  Chapman,  exe- 
cuted to  Chapman  on  the  25th  June,  1850. 

So  far  as  that  instrument  purports  to  be  a 
conveyance  from  Chapman  to  himself,  it  is,  of 
course,  ineffectiial  for  any  purpose.  Its  execu- 
tion by  him  left  his  interest  precisely  as  it 
existed  previously.  But  this  superfluous  in- 
sertion of  his  name  in  the  deed  as  a  grantor, 
does  not  impair  tne  efficacy  of  the  instrument 
as  a  conveyance  to  him  from  Lownsdale  and 
Coffin,  nor  their  covenants  with  him  and  his 
heirs  and  assies.  These  covenants  must  be 
treated  as  the  joint  contracts  of  the  two  actual 
grantors. 

Whether  these  covenants  bind  the  heirs  of 
the  covenantors,  they  not  being  named,  may, 
perhaps,  admit  of  question.  Rawle,  Coy.,  tit. 
579;  Lloyd  v.  Thursby,  9  Mod.  463;  Morse  v. 
Aldrich,  19  Pick.  450.  The  court  below  held 
that,  to  the  extent  that  the  covenants  affected 
the  land,  the  heirs  were  bound  by  them,  and  as 
tiiey  have  not  appealed  from  this  decision,  it 
is  unnecessary  for  the  disposition  of  the  case 
tnat  the  Question  should  he  determined  by  us. 

What,  then,  is  the  effect  and  operation  of  the 
covenants?  The  first  covenant,  as  already 
stated,  is  "to  warrant  and  defend"  the  prop- 
erty released  to  Chapman,  bis  heirs  and  as- 
signs "against  all  claims,  the  United  States 
excepted."  At  the  time  this  covenant  was  ex- 
ecuted the  title  to  the  property,  as  we  have 
mentioned,  was  in  the  United  States,  and  this 
fact  was  well  kno^-n  to  the  ^parties.  [*430 
Land  was  then  occupied  by  settlers  throughout 
the  territory  of  Oregon,  under  laws  of  the  pro- 
visional government,  which  were  generally  re- 
spected and  enforced.  These  laws  could  of  course 
only  confer  a  possessory  right,  and  no  one  pre- 
tended to  acquire  any  greater  interest  under 
them.  It  was  against  the  assertion  of  claims 
from  this  source  and  any  other  source,  except 
the  United  States,  the  owner  of  the  fee,  that  the 
covenant  in  question  was  directed.  By  it  the 
grantors  were  precluded  from  asserting  any  in- 
terest in  the  premises  against  the  grantee  and 
his  heirs  and  assigns,  unless  such  interest 
were  acquired  from  the  United  States.  The 
warranty  does  not  cover  that  interest  and  did 
not  preclude  its  acquisition  by  the  covenantors 
or  either  of  them,  or  by  their  heirs  or  its  en- 
joyment by  them  or  either  of  them  when 
acquired. 

The  second  covenant  is  that  if  the  grantors 
''obtain  tlie  fee  simple"  to  the  property  "from 
the  government  of  the  United  States,  the^  will 
convey  the  same"  to  the  grantee,  his  heirs,  or 
assigns  "by  deed  of  general  warranty."  This 
covenant  is  special  and  limited.  It  takes  ef- 
fect only  in  case  the  grantors  or  their  heirs  ( if 
the  covenant  binds  the  heirs)  acquire  the  title 
directly  from  the  United  States;  it  does  not 
cover  the  acquisition  of  the  title  of  the  United 
States  from  any  intermediate  party,  and  this 
was  evidently  the  intention  of  the  parties.  They 
expected,  as  already  stated,  to  obtain  by  the  leg- 
islation of  Congress  the  title  of  the  United 
States  to  lands  in  their  possession,  and  in  case 
their  expectations  in  this  respect  were  realized, 
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they  contracted  to  convey  the  game  to  their 
^a'ntce,  or  to  hia  lieirs  or  assignR.  They  could 
not  have  intended,  in  case  their  expectations 
were  disappointed  and  the  title  passed  from 
the  United  Stites  to  other  parties,  to  render 
it  impossible  tor  thcni  to  acquire  that  title  in 
all  future  time  from  those  parties  without  be- 
ing under  obligation  to  instantly  transfer  it  to 
the  grantee  or  his  successors  in  interest.  Com- 
^tock  V.  flmith,  13  Pick.  116.  And  such  would 
be  the  effect  of  their  covenant  if  it  were  given 
an  operation  beyond  the  precise  limitation 
specified. 

431*1  'As  already  stated,  Lownwlale  took  un- 
•der  the  donation  act,  as  the  survivor  of  his*  de- 
<»aRed  wife,  one  undivided  fifth  interest  in  her 
property,  and  he  sub:»equently  purchased  a  simi- 
lar inteVest  from  Isiibella  Gillihan,  a  daughter 
of  his  wife  by  her  first  husband.  The  interest  he 
thus  purchased  is  not  coveretl  by  the  covenant. 
He  did  not  ac»iuire  it  directly  from  the  United 
States.  Whether  the  interest  which  he  receivwl 
AS  sur\ivor  of  his  deceased  wife,  Nancy  Lowns- 
dale,  is  within  the  covenant,  depends  upon  the 
question  whether  he  took  that  interest  by  de- 
scent, as  heir  of  Nancy,  or  directly  as  <lonee 
from  the  United  SUtes.  The  court  \ye\o\\  held 
that  he  took  as  donee,  and  not  as  heir,  and  that 
in  consequence  the  interest  was  within  the  op- 
eration of  the  covenant,  and  Davenport,  his  as- 
signee, was  entitled  to  have  such  interest  trans- 
ferred to  him,  and  tluit  interest  was  accord- 
ingly set  apart  in  severalty  to  him. 

Whether  this  ruling  is  correct  it  is  imneces- 
sary  for  us  to  determine.  The  appellant  does 
not,  of  course,  controvert  it,  and  the  heirs  of 
Lownsdale,  who  alone  could  in  this  case  ques- 
tion its  correctness,  have  not  appealed  from  the 
decree  of  the  court  below. 

The  parol  evidence  offored,  of  an  alleged  con- 
tract, in  18G0,  on  the  part  of  I»wnsdSe  with 
Davenport,  to  confirm  the  title  to  the  latter  to 
the  whole  of  block  G,  and  of  Lownsdale's  dec- 
larations at  that  time  as  to  the  title,  is  entirely 
insufiicient  to  create  any  estoppel  in  pais 
against  the  assertion  of  the  interest  claimed  by 
lis  heirs  to  portions  of  that  property.  The  al- 
leged contract  of  Lownsdale  was  simply  to  con- 
firm the  title  of  Davenport  to  all  lands  to  which 
he,  Lownsdale,  deemed  the  title  doubtful;  and 
the  ground  of  complaint  appears  to  be  that  lie 
did  not  consider  the  title  of  Davenport  to  block 
"O  as  doubtful,  and  so  declared  and,  therefore, 
did  not  include  that  block  in  the  property  cov- 
ered by  his  confirmatory  deed.  The  declara- 
tions are  at  best  but  the  expression  of  his  opin- 
ion in  relation  to  a  subject  upon  which  Daven- 
port was  equally  well  informed,  or  possessed 
equally  with  hinl  the  meains  of  information.  If 
the  evidence  of  such  declarations  could  l>e  re- 
432*^1  ceived  years  after  the  death  of  the  •party 
who  IS  alleged  to  have  made  them,  to  control  the 
legal  title  which  lias  descended  to  his  heirs,  a 
new  source  of  insecurity  in  the  tenure  of  prop- 
erty would  be  created,  and  heirs  would  often 
liold  their  possessions  upon  the  uncertain  testi- 
mony of  interested  parties,  which  it  wouhl  be 
difficult  and  sometimes  impossible  to  meet  and 
explain  after  an  interval  of  years,  instead  of 
holding  them  upon  the  sure  fotmdations  of  the 
records  of  the  country.  Bogga  v.  Mining  Co, 
14  Cal.  376. 

The  decree  of  the  court  below  must  be  af- 
firmed; and  it  is  so  ordered. 
23  Wall. 
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JETER  CUNTON  et  al.,  Piffs,  in  Err,,  [•434 

PAUL  ENGLEBRECHT  et  al. 

(See  S.  C.  13  Wall. .434-440.) 

Jury  late  of  territoryf  obligatory  upon  Federal 
courts — territorial  courts — challenge  to  the 
array, 

1.  The  law  of  a  territorial  lefffslature.  prescrib- 
ing the  mode  of  obtalnlnK  panels  of  grand  and  petit 
Jurors.  Is  obligatory  upon  the  district  courts  of  the 
territory. 

2.  Although  the  Judges  of  the  supreme  court  of 
a  territory  are  appointed  by  the  President  under 
an  act  or  Congress,  yet  the  courts  they  are  au- 
thorised to  hold  are  not  courts  of  the  United 
States. 

3.  Where  a  Jury  was  not  selected  and  summoned 
in  conformity  with  the  territorial  law,  a  challenge 
for  that  leason  to  the  array  should  have  lM»en  al- 
lowed, and  where  such  challenge  was  disallowed, 
the  Judgment  in  the  case  will  be  reversed. 

[No.  379.] 
Argued  Mar.  7,  1872.    Decided  Apr.  15,  1872. 

IX  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  cnse  is  stated  by  the  court. 
J/ea/tr/i.  C.  J.  Hillyer  and  Thos.  Fitch  for 
plaintiffs  in   error. 

Mr,  R.  N.  Baskim  for  defendants  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  principal  question  for  consideration  in 
this  case  is  raised  by  the  challenge  of  the  de- 
fendants to  the  array  of  the  jury  in  the  thira 
district  court  of  the  territory  of  Utah. 

The  suit  was  a  civil  action  for  the  recovery 
of  a  penalty  for  the  destruction  of  certain  prop- 
erty of  the  plaintiffs  by  the  defendants.  The 
plaintitTs  were  retail  liquor  dealers  in  the  city 
of  Salt  Lake^  and  had  refused  to  take  out  a 
license  as  required  by  the  ordinance  of  the  city. 
The  defendants,  acting  under  the  same  ordi- 
nance, thereupon  proccedwl  to  the  store  of  the 
plaintiffs  and  destroyed  their  liquors,  to  the 
value. as  alleged, of  more  than  $22,000.  The  stat- 
ute gave  an  action  against  any  person  who  should 
wilfully,  or  maliciously  injure  or  destroy  the 
goods  of  another,  for  a  sum  "equal  to  [*435 
three  times  the  value  of  the  property  injured 
or  destroyed.  Under  this  stntuti*  tlio  plaintitTs 
claimed  this  threefold  value.  The  act  of  the 
territorial  le<»islature,  passed  in  1859,  and  in 
force  when  tlie  jury  in  this  cause  was  sum- 
moned, required  that  the  county  court  in  each 
county  should  make  out  from  the  assessment 
rolls,  a  list  of  fifty  men  qualified  to  serve  as 

,  Note. — Challenges  to  furorn;  challenges  to  the 
array  and  to  the  panel;  challcngcH  to  individual 
Jurors;  percmptoi^  and  for  ctiHsv — see  note,  41  L. 
ed.  U.  S.  104. 

Causes  of  ohallenf/e  of  furors  and  their  qnallftCQ' 
tions. 

Alienage  is  a  goo<1  cause  of  challenge.  Shiimak- 
er  V.  State,  5  Wis.  324;  .Tolir  v.  People.  20  .Mich. 
427  ;  Hill  V.  People.  16  Mich.  .331 ;  GuykowRkl  ▼. 
People.  1  Scam.  476 ;  State  v.  Quarrel.  2  Bay.  130, 
1  Am.  Dec.  iVM  :  1  Bish.  Crim.  I'rac.  9  ft2;J. 

Uelationship  to  one  of  the  parties  is  also  ground 
of  challenge.     Hall  v.  Thaver,  103  Mamt.  22:1. 

It  is  good  ground  of  challenfre  to  a  juror  that  he 
is  interested  in  the  case  from  having  a  claim 
against  the  defendant,  which  the  same  facts  that 
will  warrant  a  decision  in  plaintiff's  favor  will 
supi>ort.    Davis  v.  Allen,  11  Pick,  406,  22  Am.  Dec. 

A  decided  opinion  held  by  a  juror,  positive,  not 
hvpothetical,  upon  the  merits  of  the  case,  from 
personal  Icnowiedge,  statements  of  witnesses  or 
parties,  or  from  rumors,  which  will  probably  pre- 
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jurors;  and  that,  thirty  days  before  the  session 
of  the  district  court,  the  clerk  of  that  court 
should  issue  a  writ  to  the  territorial  marshal 
or  any  of  his  deputies,  requiring  him  to  sum- 
mon twenty- four  eligible  men  to  serve  as  petit 
jurors.  I 

These  men  were  to  be  taken  by  lot,  in  the  i 
mode  pointed  out  by  the  statute,  from  the  list  | 
previously  made  by  the  clerks  of  the  county 
court,  and  their  names  were  to  be  returned  by  j 
the  marshal  to  the  clerk  of  the  district  court. 
Provision  was  further  made  for  the  drawinfj  ot 
the  trial  panel  on  this  further  list,  and  for  its 
completion  by  a  new  drawing  or  summons,  in 
case  of  nonattendance  or  excuse  from  service 
upon  challenge  or  for  other  reason. 

For  the  trial  of  the  cause,  the  record  show^ 
that  the  court  originally  directed  a  venire  to 
be  issued  in  conformity  with  this  law,  and  that 
a  venire  was  issued  accordingly,  but  not  served 
or  returned.  The  record  also  shows  that,  un- 
der an  order  subsequently  made,  an  open  venire 
was  also  issued  to  the  Federal  marslial ;  which 
was  served  and  returned  with  a  panel  of  eigh- 
teen petit  jurors  annexed.  These  jurors  were 
summoned  from  the  body  of  the  county  at  the 
discretion  of  the  marshal.  Twelve  jurors  of 
this  panel  were  placed  in  the  jury-box,  and 
the  defendants  challenged  the  array  on  the 
ground  that  the  jurors  had  not  been  selected 
or  summoned  in  conformity  to  the  laws  of  the 
territory*,  and  with  the  original  order  of  the 
court.  This  challenge  was  overruled.  Excep- 
tion was  taken  and  the  cause  proceeded.  Both 
parties  challenged  for  caiise.  Each  of  the  de- 
fendants claimed  six  peremptory  ehallengos. 
436*1  This  claim  was  also  overruled,  •and  ex- 
ception was  taken.  Other  exceptions  were  also 
taken  in  the  progress  of  the  cause.  Under  the 
charge  of  the  court,  a  verdict  was  rendered  for 
the  plaintiff,  under  which  judgment  was  en- 
tered for  $59,063.25,  and  on  appeal  was  affirmed 
by  the  supreme  court  of  the  territory.  A  writ 
of  error  to  that  court  brings  the  cause  here. 

It  is  plain  that  the  jury  was  not  selected,  or 
summoned  in  pursuance  of  the  statute  of  the 
territory.    That  statute  was,  on  the  contrary, 

vent  blm  from  giving  an  impartial  verdict.  Ip 
cause  of  chullenge.  Smith  ▼.  Kames.  3  Seam.  76. 
86  Am.  Dec.  51o;  Leacli  v.  People.  53  111.  311. 

Unless  regulated  by  statute,  the  opinion  which 
disqualifies  a  juror  must  be  of  fixed  and  deter- 
mined character,  deliberately  formed,  still  enter- 
tained, and  one  that  shuts  out  a  different  belief. 
O'Mara  v.  Commonwealth,  75  Pa.  424  ;  Brown  v. 
Cora.  2  lieiffh.  7m> :  State  v.  KincrsiMiry.  58  Me. 
238;  People  v.  Kinir,  27  Cal.  ,507:  State  t.  Mil- 
llan.  3  Nev.  409 ;  Proffat  on  Jury  Trials,  i  187 : 
McGregi;  v.  State,  4  Blackf.  101 ;  Staup  v.  Com. 
74  Pa.  458. 

It  makes  no  difference  that  the  opinion  is  based 
on  mmor  or  newspaper  reports  of  the  cause  of  ac- 
tion. Armistead  v.  Com.  11  Lelph.  6.'>7.  37  Am. 
Dec.  638 :  People  t.  Reynolds.  10  Cal.  129 :  People 
V.  Edwards.  41  Cal.  640;  People  v.  .Johnston.  46 
Cal.  78;  Wormelcy's  Case.  10  Gratt  658:  .Taclcson 
V.  Com.  23  Gratt.  919:  Wright  v.  Com.  32  Gratt. 
941  ;  State  v.  Benton,  2  Dev.  ft  Bat.  196. 

It  is  held  in  most  states  that  an  opinion  found- 
ed on  rumor  or  newspaper  report  does  not  dis- 
qualify a  Juror  if  he  says  he  can  try  the  case  fair- 
ly ana  Impartially,  unbiased  by  his  opinion.  Guetig 
V.  State.  66  Ind.  94.  82  Am.  Dec.  99;  State  v. 
Williams,  8  Stew.  454:  Grissom  ▼.  State.  4  Tex. 
App.  874 :  State  v.  Caulfield,  23  La.  Ann.  148 : 
State  V.  Bunger,  14  Ia.  Ann.  461 :  People  v.  Mc- 
Cauley,  1  Cal.  379:  O'Mara  v.  Com.  75  Pa.  424: 
State  V.  Anderson,  5  liar.  493 ;  Waters  v.  State.  51 
Md.  480;  O'Connor  v.  State,  9  Fla.  215;  Montaime 
V.  SUte.  17  Fla.  662:  Uirich  v.  People.  39  Mich. 
245:  Balbo  v.  People,  19  Ilun.  424 :  State  v.  Davis. 
29  Mo.  891 ;  State  v.  Collins,  70  N.  C.  24,  16  Am. 
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wholly  and  purposely  disregarded,  and  the  con- 
trolling question  raised  by  the  challenge  to  the 
array  is  whether  the  law  of  the  territorial 
legislature,  prescribing  the  mode  of  obtaining 
panels  of  grand  and  petit  jurors,  is  obligatory 
upon  the  district  courts  of  the  territory. 

It  was  insisted  in  argument  that  the  chal- 
lenge to  the  array  was  waived  by  the  defendants 
through  the  exercise  of  their  right  to  challenge 
peremptorily  and  for  cause;  and  we  were  re- 
ferred to  the  judgment  of  the  supreme  court 
of  New  York,  in  the  case  of  The  People  v.  J/c- 
Kay,  18  Johns.  217,  as  an  authority  "for  [*441 
thjs  proposition.  But  that  case  appears  to  be  an 
authority  for  the  opposite  conclusion.  **\Ve 
are  not  of  opinion,"  says  the  court,  **that  the 
prisoner's  peremptory  challenge  of  jurors  was 
a  waiver  oi  his  right  to  object  now  to  the  want 
of  a  venire."  In  that  case  there  had  been  no 
venire^  but  the  jury  had  been  summonHl  in  a 
mode  not  warranted  by  law.  In  the  case  before 
us  there  was  a  venire,  but  if  it  was  not  author- 
ized by  law  it  was  a  nullity;  and  we  are  not 
prepared  to  say  that  the  efforts  of  the  defend- 
ants to  secure  as  far  as  they  could,  by  p«»n^mp- 
tor>-  challenges  and  challenges  for  cau.se,  a  fair 
trial  of  their  case,  waive<l  an  inherent  and  fatal 
objection  to  the  entire  panel. 

We  are,  therefore,  ol)liged  to  consider  the- 
(|uestlon  whether  the  diKtrict  court,  in  tlio  se- 
h'ction  and  summoning  of  jurors,  was  bound  to- 
conform  to  the  law  of  the  territory. 

The  theory  upon  which  the  variou-^  jjovern- 
monts  for  portions  of  the  territory  of  tli«»  I'nitetl 
Stato«i  have  been  organized,  has  ever  been  that 
of  leaving  to  the  inhabitants  all  the  |>ower«  of 
sol f -government  consistent  with  the  supremacy 
and  suiM»rvision  of  national  authority.  an<l  with 
certain  fundamental  principles  established  by 
Congrosfs.  As  early  as  1784.  an  ordinancv  was- 
adopted  by  the  Congress  of  the  Con fedor.it ion 
providing  for  the  division  of  all  the  territory 
cedetl.  or  to  be  ceded,  into  states,  wrtli  bound- 
aries ascertained  by  the  ordinance.  These  .states- 
were  severally  authorized  to  adopt  for  their 
temporary  government  the  Constitution  and 
laws  of  any  one  of  the  states,  and  provi:sion  was 

•  Rep.  771  :  Vaa  Varter  v.  McKelly,  7  Blaokf.  ."»78 : 
Curry  v.  State,  3  Neb.  412  :  State  v.  Kllhitfron.  T 
Ired.  61:  Com.  v.  Lenox,  3  Brewst.  249:  i'U»m  t. 
State.  33  Ind.  418;  State  v.  Bone.  7  .Tonet.  I,.  121  ; 
r.  S.  V.  McHenry.  6  Blatcbf.  503;  coiifm.  State- 
v.  r\avk.  42  Vt.  «29. 

An  imi»re8sion  on  tbe  mind,  or  bypotlietlrai 
opinion.  dei)ondent  on  the  truth  or  falsity  «»r  re- 
ports. unieHs  there  is  actual  bias,  does  not  diA- 
guallfy.  Gold  Mining  Co.  v.  Natl.  Bk.  :m;  I'.  ». 
640:  ThomaH  v.  People,  67  N.  Y.  21. h;  si.it*»  v. 
Kingsbury.  58  Me.  238:  Howerton  v.  Stnt.».  M.mus*. 
202  :  People  v.  Reynold.**.  16  Cal.  132 :  Reynolds  v. 
I'.  S.  98  U.  S.  145;  People  v.  Mather.  4  Wend. 
220.  21  Am.  Dec.  122;  Thomas  v.  Pe<»i)Ie.  n7  X. 
Y.  218;  State  v.  Saler,  8  Iowa,  420;  Slate  r.  Oa- 
trander.  18  Iowa,  435:  Mann  v.  Glover.  14  N.  J. 
L.  195 :  People  v.  Mallon.  3  I-ans.  224  :  State  v. 
Potter.  18  Conn.  160:  Lee  v.  State.  45  .Miss.  114: 
L«>ach  V.  People,  53  III.  311 :  State  v.  Kingsbury, 
58  Me.  2:>S  :  State  v.  Medlicott,  9  Kan.  257  ;  Graiy 
V.   People.   26   111.   344. 

If  it  inHuence  his  mind  and  require  evidence  to 
remove  it,  he  Is  disqualified.  Greenfleld  v.  People,. 
6  Abb.  N.  C.  1,  74  N.  Y.  277. 

A  juror  related  to  counsel  whose  fees  depen<l 
upon  recovery,  is  disqualllied.  Meison  v.  Dickson,. 
63  Ga.  682,  36  Am.  Rep.  128. 

One  who  has  expressed  an  opinion  that  a  per- 
son imprisoned  for  a  criminal  offense  baa  Im^d 
punished  enough,  and  who  hat:  signed  a  petition 
for  his  pardon,  is  not  a  competent  Juror  in  a  civil 
action  against  the  prisoner  founded  upon  the  rtame 
charge.  Asbury  L.  Ins.  Co.  v.  Warren.  06  Me. 
523,  22  Am.  ttep.  690.  ^  ^    « 
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made  for  their  ultimate  admission  by  delegates 
into  the  Congress  of  the  United  States.  We  tbu^ 
find  the  first  plan  for  the  establishment  of  gov- 
ernments in  the  territories,  authorized  the 
adoption  of  state  governments  from  the  start, 
and  committed  all  matters  of  internal  legisla 
tion  to  the  discretion  of  the  inhabitants,  un- 
restricted otherwise  than  by  the  state  Consti 
tut  ion  originally  adopted  by  them. 

This  ordinance,  applying  to  all  territories 
■ceded  or  to  be  ceded,  was  superseded  three 
ycirs  later  by  the  ordinance  of  1787,  restricttnl 
in  its  application  to  the  territory  northwest 
442^1  'of  the  river  Ohio— the  only  territory 
'which  hud  then  been  actually  ceded  to  the 
United  States. 

It  provided  for  the  appointment  of  the  gov- 
ernor and  three  judges  of  the  court,  who  arc 
autliorized  to  adopt  for  the  temporary  govern- 
ment of  the  district,  such  laws  of  the  original 
-states  as  might  be  adapted  to  its  circum- 
stances. But,  as  soon  a«  the  number  of  adult 
male  inhabitants  should  amount  to  five  thou- 
sand, they  were  authorized  to  elect  repreisenta- 
tives  to  a  House  of  Representatives,  who  were 
requircil  to  nominate  ten  persons  from  whom 
Congress  should  select  five  to  constitute  a  legis- 
lative council;  and  the  House  and  the  council 
thus  selected  and  appointed  were  thenceforth 
to  constitute  the  legislature  of  the  territory, 
which  was  authorized  to  elect  a  delegate  in 
Congress  with  the  right  of  debating,  but  not  of 
Toting.  lliis  legislature,  subject  to  the  nega- 
tive of  the  governor  and  certain  fundamental 
principles  and  provisions  embodied  in  articles 
of  compact,  was  clothed  with  the  full  power  of 
legislation  for  the  territory. 

The  territories  south  of  the  Ohio,  in  1700 
(1  Stut.  at  L.  123)  ;  of  Mississippi,  in  1798  (1 
Stat,  at  L.  549)  ;  of  Indiana,  in  1800  (2  Stat,  at 
L.  58):  of  Michigan,  in  1805  (2  Stat,  at  L. 
309)  ;  of  Illinois,  in  1809  (2  SUt.  at  L.  514) ; 
were  organiseed  upon  the  same  plan,  except  that 
the  prohibition  of  slavery,  embodied  in  the  or- 
dinance of  1787,  was  not  embraced  among  the 
fundamental  provisions  in  the  organization  of 
the  territories  south  of  the  Ohio;  and  the  peo- 

?le  in  the  territories  of  Michigan,  Indiana,  and 
llinois  were  authorized  to  form  a  legislative 
assembly,  as  soon  as  they  should  see  fit,  with- 
out waiting  for  a  population  of  five  thousand 
adult  males. 

Upon  the  acquisition  of  the  foreign  territory 
•of  Louisiana,  in  1803,  the  plan  for  the  organi- 
zation of  the  government  was  somewliat 
changed.  The  governor  and  council  of  the 
territory  of  Orleans,  which  afterwards  became 
the  state  of  Louisiana,  were  appointed  by  the 
President,  but  were  invested  with  full  legisla- 
tive powers,  except  as  specially  limited.  A 
district  court  of  the  United  States  distinct 
443*1  from  •the  courts  of  the  territory  was  in- 
stituted. 2  Stat,  at  L.  283.  The  rest  of  the  ter- 
ritory* WHS  called  the  district  of  Louisiana,  and 
"WAS  placed  under  the  government  of  the  gov- 
ernor and  judges  of  Indiana.  2  Stat,  at  L.  287. 
Jurisdiction  of  cases  in  which  the  United 
States  were  concerned,  subject  to  appeal  to  the 
Supreme  Court  of  the  United  States,  was  for 
the  first  time  expressly  given  to  a  territorial 
court  in  1805.  2  Stat,  at  L.  338.  The  ter- 
ritory of  Missouri  was  organized  in  1812  (2 
Stat."^  at  L.  743 )  and  upon  tne  same  plan  as  the 
-territories  acquired  by  cessions  of  the  states. 
13  Wall. 


In  the  act  for  the  government  of  this  territory 
ippears  for  the  first  time  a  provision  concern- 
ng  the  qualifications  of  jurors.    The  16th  sec- 
tion of  the  act  provided  that  all   free  white 
male  adults  not  disqualified  by  any  legal  pro- 
•eeding,  should  be  qualified  as  grand  and  petit 
jurors  in  the  courts  of  the  territory  and  should 
be  selected,  until  me  general  assembly  should 
otherwise  direct,  in  such  manner  as  the  courts 
snould  prescribe. 

The  territory  of  Alabama,  in  1817  (3  Stat, 
it  L.  371),  was  formed  out  of  the  Mississippi 
territory,  and  upon  the  same  plan.  The  su- 
perior court  of  the  territory  was  clothed  with 
the  Federal  jurisdiction  given  by  the  act  of 
1805.  The  territory  oi  Arkansas  was  organ- 
ized in  1819  (3  SUt.  at  L.  493)  in  the  southern 
part  of  Missouri  territory.  The  powers  of  the 
government  were  distributed  as  executive,  leg- 
islative, and  judicial,  and  vested  respectively 
in  the  governor,  general  assembly,  and  the 
courts.  The  governor  and  judges  of  the  su- 
perior court  were  to  be  appointed  by  the  Presi- 
dent, and  the  governor  was  to  exercise  the  legis- 
lative powers  until  the  organization  of  the  gen- 
eral assembly.  The  act  for  the  organization 
of  the  territorial  government  of  Florida  made 
the  same  distribution  of  the  powers  of  the  gov- 
ernment as  was  made  in  the  territory  of  Arkan- 
sas and  contained  the  same  provision  in  regard 
to  jurors  as  the  act  for  the  territorial  govern- 
ment of  Missouri. 

In  all  the  territories  full  power  was  given  to 
the  legislature  *ovcr  all  ordinary  sub-  ['444 
jects  of  legislation.  The  terms  in  which  it  was 
granted  were  various,  but  the  import  was  the 
same  in  all. 

Except  in  the  acts  relating  to  Missouri  and 
Arkansas,  no  power  was  given  to  the  courts  in 
respect  to  jurors,  and  the  limitation  of  this 
power  until  the  organization  of  the  general 
assembly  indicates  very  clearly  that,  after  such 
organization,  the  whole  power  in  relation  to 
jurors  was  to  be  exercised  by  that  body. 

In  1836  the  territory  of  Wisconsin  was  or- 
ganized under  an  act,  which  seems  to  have 
received  full  consideration,  and  from  which  all 
subsequent  acts  for  the  organization  of  terri- 
tories have  been  copied,  with  few  and  inconsid- 
erable variations.  Except  those  in  the  Ki^nsas 
and  Nebraska  acts  in  relation  to  slavery,  and 
some  others  growing  out  of  local  circumstances, 
they  all  contained  the  same  provisions  in  re- 
gard to  tne  legislature  and  the  legislative  au- 
thority, and  to  the  judiciary  and  the  judicial 
authority,  as  the  act  organizing  the  territory 
of  Utah.  In  no  one  of  them  is  there  any  pro- 
vision in  relation  to  jurors. 

Tlie  language  of  the  section  conferring  the 
legislative  authority  in  each  of  these  acts  is 
this:  • 

"The  legislative  power  of  said  territory  shall 
extend  to  all  rightful  subjects  of  legislation, 
consistent  with  the  Constitution  of  the  United 
States,  and  the  provisions  of  this  act;  but  no 
law  shall  be  passed  interfering  with  the  j^ri- 
mary  disposal  of  the  soil.  No  tax  shall  be  im- 
posed upon  the  property  of  the  United  States, 
nor  shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher .  than  the  lands  or 
other  property  of  residents." 

As  there  is  no  provision  relating  to  the  selec- 
tion  of  jurors  in  the  Constitution  or  the  or- 
ganic act,  it  cannot  be  said  that  any  legislation 
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upon  this  subject  !s  inconsistent  with  either 
The  method  of  procuring  iurors  for  the  trial 
of  cases  is,  therefore,  a  rightful  subject  of  leg- 
islation, and  the  wliole  matter  of  selecting 
impaneling  and  summoning  jurors  is  left  to  the 
territorial  legislature. 

The  action  of  the  legislatures  of  all  the  ter- 
445*]  ritories  "has  been  in  conformity  with 
this  construction.  In  the  laws  of  evei*}'  one  of 
them  from  that  organized  under  the  ordinance 
of  1787  to  the  territory  of  Montana  are  found 
acts  upon  this  subject.^  And  it  is  worth  while 
to  remark  that  in  three  of  the  territories,  Ne- 
vada, New  Mexico,  and  Idaho,  the  judge  of  the 
probate  has  been  associated  with  other  officials 
in  the  selection  of  the  lists  for  the  different 
counties. 

This  uniformity  of  construction  by  so  many 
territorial  legislatures  of  the  organic  acts  in 
relation  to  their  legislative  authority,  espe- 
cially when  taken  in  connection  with  the  fact 
that  none  of  these  jury  laws  have  been  disap- 

E roved  by  Congress  though  any  of  them  would 
p  annulled  by  such  disapproval,  confirms  the 
opinion,  warranted  by  the  plain  language  of 
the  organic  act  itself,  that  the  whole  subject- 
matter  of  jurors  in  the  territories  is  commit- 
ted to  territorial  regulation. 

If  this  opinion  needed  aduitiunal  confirma- 
tion it  would  be  found  in  the  judiciary  act  of 
1780.  The  regulations  of  that  act  in  regard  to 
the  selection  of  jurors  have  no  reference  what- 
ever to  territories.  They  were  framed  with 
reference  to  the  states,  and  cannot,  ^nthout  vio- 
lence to  rules  of  construction,  be  made  to  ap- 
ply to  territories  of  the  I'nited  States.  If, 
then,  this  subject  were  not  regulated  by  terri- 
torial law,  it  would  be  difficult  to  say  that  the 
selection  of  jurors  had  been  provided  for  at  all 
in  the  territories. 

It  is  insisted,  however,^  that  the  jury  law  of 
Utah  is  defective  in  two* material  parliculars: 
first,  that  it  requires  the  jur}'  lists  to  be  select- 
ed by  the  county  court,  upon  which  the  organic 
law  did  not  permit  authority  for  that  purpose 
to  be  conferred.  Second,  that  it  requires  the 
jurors  to  be  summoned  by  the  territorial  mar- 
446*]  shnl.  who  was  elected  by  the  •legisla- 
ture, and  not  appointed  by  the  governor.  We 
do  not  perceive  now  these  facts,  if  truly  alleged, 
would  make  the  mode  actually  adopted  for 
summoning  the  jury  in  this  case  legal.  But  we 
will  exnniino  the  objections. 

It  the  first  phiee,  we  observe  that  the  law- 
has  received  the  implied  sanction  of  Congress. 
It  was  adopted  in  1859.  It  has  been  upon  the 
statute  book  for  more  than  twelve  years.  It 
must  have  been  transmitte<l  to  Congress  soon 
after  it  was  enacted,  for  it  was  the  duty  of 
the  secretary  of  the  territory  to  transmit  to 
that  body  copies  of  all  la^'s,  on  or  before  the 

1. — WIsconsio.  orprnnljced  April  20.  18.3«.  5  Stat, 
at  Ti.  10;  Iowa.  ori;nnlzed  Jmie  12.  18.^8.  5  Stat,  at 
L.  235:  OrefTon.  or^ranixed  Aiieust  14.  1848.  0  Stat, 
at  L.  323;  MlnncBotn,  or^nntzed  March  3.  1840.  0 
Stat,  nt  li.  403 ;  New  MpxIco,  orjninlxed  Septomher 
0.  IS.'O.  0  Stnt.  at  L.  446;  Utah,  organized  Sep- 
tember 0.  18r»0,  0  Stat,  at  L.  4.53 :  Nebraska,  or- 
irnnixed  Mav  .'{0.  18r.4.  10  Stat,  at  L.  277:  Kannas. 
or^nlzed  >lny  30.  IS-'S.  10  Stat,  at  L.  277 ;  Wash- 
InirtoD.  or«nnl5ced  Miirch  2.  1H:\X  10  Stat,  at  L. 
172;  Colorado.  or>ninI«ed  February  28.  1801.  12 
Stat,  at  L.  172:  Nevadii.  orjranlzed  March  2.  1861. 
12  Stat,  at  L.  200:  Dakota,  orfranlxed  >rarch  2. 
1861.  12  Stat,  at  L.  230;  Arizona,  orsanlzed  Feb. 
24.  lsa.1.  12  Stat,  at  L.  004:  Idaho,  organized 
March  3.  1^03.  12  Stat,  at  L.  808;  Montana,  organ- 
)7ed  May  26.  18G4,  13  Stat,  at  L.  85. 
662 


first  of  the  next  December  in  each  year.  The 
imple  disapproval  by  Congress  at  any  time- 
would  have  annulled  it.  It  is  no  unreasonable- 
inference,  therefore,  that  it  was  approved  l^ 
that  body. 

In  the  next  place,  we  are  of  opinion  that  the- 
niaking  of  the  jury  lists  by  the  county  courts 
wa«  not  a  judicial  act.  Conceding  that  it  was 
not  in  the  power  of  the  territorial  legislature 
to  confer  judicial  authority  upon  any  other 
courts  than  those  authorized  by  the  organic 
law,  and  that  it  was  not  within  its  competency 
to  organize  county  courts  for  the  administra- 
tion of  justice,  we  cannot  doubt  the  right  of 
the  territorial  legislature  to  associate  select 
men  with  the  judge  of  probate,  and  to  call  t he- 
body  thus  organized  a  county  court,  and  to 
require  it  to  make  lists  of  persons  qualified  to 
j<erve  as  jurors.  In  making  the  selection,  its^ 
members  acted  as  a  board,  and  not  as  a  judi- 
cial  bodv. 

Nor  do  we  think  the  other  objection  sound, 
riz.:  tliat  the  required  participation  of  the- 
territorial  marshal  in  summoning  jurors  in- 
validated his  acts  because  he  was  elected  by  the- 
legislature,  and  not  appointed  by  the  governor. 
He  acted  as  territorial  marshal  under  color 
of  authority,  and  if  he  was  not  legally  such,  his 
acts  cannot  be  questioned  indirectly. 

But,  we  repeat,  that  the  alleged  defects  of 
the  Utah  jury  law  are  not  here  in  question. 
\\'hat  we  are  to  pass  upon  is  the  legality  of 
the  mode  actually  adopted  for  impaneling  the 
jury  in  this  case.  If  tne  court  had  no  author- 
ity to  adopt  that  mode,  the  challenge  to  the 
array  was  well  taken,  and  should  have  been 
allowed. 

"Acting  upon  the  theory  that  the  su-  [•44T 
preme  and  district  courts*  of  the  territory  were 
courts  of  the  United  States,  and  that  they  were 
governed  in  the  selection  of  jurors  by  the  acts  of 
Concress,  the  district  court  summoned  the  jury- 
in  this  caae  by  an  open  tcMire.  We  need  ncJt^ 
pause  to  inquire  whether  this  mode  was  in  pur- 
suance of  any  act  of  Congress,  for,  if  such  act 
was  not  intended  to  regulate  the  procuring  of 
jurors  in  the  territory,  it  has  no  application  to 
the  case  before  us.  We  are  of  opinion  that  the 
court  erred  both  in  its  theory  and  in  its  action^ 

The  judges  of  the  supreme  court  of  the  terri- 
tory are  appointed  by  the  President  under  the 
act  of  Congress,  but  this  does  not  make  the 
courts  they  are  authorized  to  hold,  courts  of 
tne  United  States.  This  was  decided  long  since 
in  The  American  Insurance  ComfMny  v.  Crrn- 
ter,  1  Pet.  546,  and  in  the  later  case  of  Benner 
V.  Porter,  0  How.  235.  There  is  nothing  in  the 
Constitution  which  would  prevent  Congress 
from  conferring  the  jurisdiction  which  they 
exercise,  if  the  judges  were  electe<l  by  the  peo- 
ple of  the  territory,  and  comnusRioned  by  the 
governor.  They  might  be  clothed  with  the 
same  authority  to  decide  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States, 
subject  to  the  same  revision.  Indeed,  it  can 
hardly  be  supposed  that  the  earliest  territorial 
courts  did  not  decide  such  questions,  although 
there  was  no  express  provision  to  that  effect, 
as  we  have  already  seen,  until  a  comparatively 
recent  period. 

There  is  no  Supreme  Court  of  the  United 
States,  nor  is  there  an.v  district  court  of  the 
Lnited  States,  in  the  sense  of  the  Constitution^ 
in  the  territory  of  Utah.    The  judges  are  not 
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appointed  for  the  same  terms,  nor  is  the  juris- 
diction which  they  exercise  part  of  the  judicial 
power  conferred  by   the  Constitution   or   the 
general  government.    The  courts  are  the  legis- 
lative courts  of  the  territory,  created  in  virtue 
of   the   clause   which   authorizes   Congress   to 
make  all  needful  rules  and  regulations  respect- 
ing  the   territories  belonging  to   the   United 
States.    Am,  Ins,  Co.  v.  Canter,  1  Pet.  545. 
448*]  *The  supreme  court  of  the  territory  was 
doubtless  misled  by  the  inadvertent, use  of  the 
words  "marshal  of  the  district  court  of  the  Unit- 
ed States  for  the  territory  of  Oregon"  in  the  or- 
ganic law.    This  act  detnes  the  duties^  liabili- 
ties, and  fees  of  the  marshal  for  the  territory 
by  reference  to  those  of  the  marshal  of  the 
district  court  of  the  United  States  for  the  ter- 
ritory of  Oregon.    On  reference  to  the  act  or- 
ganizing that  territory,  we  find  that  the  duties 
of  the  marshal  were  to  be  the  same  as  those  of 
the  marshal  for  the  district  court  of  the  Unit- 
ed states  for  the  territory  of  Wisconsin.    On 
reference  to  the  act  organizing  the  last-named 
territory,  the  duties,  liabilities,  and  fees  of  the 
marshal  were  described  to  be  the  same  as  those 
of  the  "marshal  of  the  district  court  of  the 
United  States  for  the  northern  district  of  New 
York."    Hence,  the  words  "marshal  of  the  dis- 
trict court  of  the  United  States"  have  crept  into 
the  various  acts  organizing  these  territories. 
But  the  description  of  the  court  which   was 
proper  in  a  state  would  be  improper  in  a  terri- 
tory. 

The  organic  act  authorized  the  appointment 
of  an  attorney  and  a  marshal  for  the  territory, 
who  may  properly  enough  be  called  the  attorney 
and  marshal,  of  the  United  States  for  the  terri- 
tory; for  their  duties  in  the  courts  have  ex- 
clusive relation  to  cases  arising  under  the  laws 
and  Constitution  of  the  United  States. 

The  process  for  summoning  jurors  to  attenu 
in  such  cases  may  be  a  process  for  exercising 
the  jurisdiction  of  the  territorial  courts  when 
acting,  in  such  cases,  as  circuit  and  district 
courts  of  the  United  States ;  but  the  making  up 
of  the  lists  and  all  matters  connected  with  the 
designation  of  jurors  are  subject  to  the  regula- 
tion of  territorial  law.  And  this  is  especially 
true  in  cases  arising,  not  under  any  act  of  Con- 
gress, but  exclusively,  like  the  case  in  the  rec- 
ord, under  the  laws  of  the  territory. 

There  is  nothing  in  this  opinion  inconsisteiit 
with  the  cases  of  Orchard  v.  Hughes,  1  Wall.  73, 
17  L.  ed.  560,  or  of  Bunt  v.  Palao,  4  How.  589, 
449*]  properly  ^understood.  The  first  of  these 
cases  went  upon  the  ground  that  the  chancery 
jurisdiction  conferred  upon  the  courts  of  the  ter- 
ritories by  the  organic  act  was  beyond  the  reach 
of  territorial  legislation;  and  the  second,  in 
which  the  territorial  court  of  appeals  was  called 
a  court  of  the  United  States  was  only  intended 
to  distinguish  it  from  a  state  court. 

Upon  the  whole,  we  are  of  opinion  that  the 
jury  in  this  case  was  not  selected  and  summoned 
in  conformity  with  law,  and  that  the  challenge 
to  the  array  should  have  been  allowed.  This 
opinion  makes  it  unnecessary  to  consider  the 
other  questions  in  the  case. 

The  judgment  of  the  Supreme  Court  of  the 
Territory  of  Utah  must  be  reversed. 
13  Wall. 


LOUISA  CHEW,  Plff,  in  Err,, 

V, 

RICHARD  A.  BRUMAGEN. 

(See  8.  C.  13  Wall.  497-506.) 

State  judgment,  effect  of,  in  other  staie-'Cestul 

que  trust. 

V  \  V^^  "™^  ^'Sa!  effect  must  be  given  to  a  New 
York  Judgment,  in  New  Jersey,  as  would  be  given- 
to  It  in  New  York. 

2.  Where,  by  the  laws  of  New  York,  a  trustee  of 
an  Mcprcss  truit  may  bring  an  action  without  mak- 
ing  the  ce«^Mi  aue  U'u«t  a  party,  a  judgment  in  such 
action  is  conclusive  against  the  cestui  que  trusty 
not  only  in  that  state,  but  in  all  other  sUtes. 

[No.  117.] 
Submitted  Feb,  23, 187«.  Decided  Apr.  15, 1872^ 

IN  ERROR  to  the  Court  of  Chancery  of  the 
State  of  New  Jersey. 
The  case  is  stated  by  the  court. 
Messrs,  Edtcard  P,  Cowles,  John  Sherwood, 
and  Jolm  H.  Reynolda,  for  plaintiflf  in  error: 
The   rule    recognized   and    followed   by   the- 
courts  of  New  York  is: 

1.  That  W'ood,  as  assignee  in  the  courts  of 
New  York,  could  maintain  suit  on  the  bond  in 
his  sole  name  as  plaintiff,  without  joining 
Walker  or  his  administratrix  as  a  party,  either 
plaintiff  or  defendant. 

2.  That  both  by  general  law  and  by  §  112  of 
the  N.  Y.  Code,  Chew  could  set  up  in  that  suit 
whatever  defense  he  had  against  Walker,  and 
that  the  judgment  in  that  suit  concluded. 
Walker,  his  personal  representatives  and  as- 
signs. 

Hasting  v.  McKinley,  1  E.  D.  Smith,  273- 
277;  see,  also,  Sheldon  v.  Wood,  2  Bosw.  272; 
Boynton  v.  Ins.  Co.  16  Barb.  254;  Si,  John  v. 
Ins.  Co.  13  N.  Y.  31 :  Cummings  v.  Morris,  26^ 
N.  Y.  625 ;  Poor  v.  Guilford,  10  N.  Y.  373 ;  Grant 
V.  Tallman,  20  N.  Y.  191 :  Nelson  v.  Eaton,  26 
N.  Y.  410;  Voorhis  v.  Childs,  17  N.  Y. 

A  distinction  is  to  be  observed  between  cases- 
where  the  entire  title  is  conveyed,  and  those- 
cases  where  only  a  fractional  interest  in  the: 
thing  is  conveyed. 

In  that  class  of  cases  where  the  assignee- 
holds  but  one  third,  one  half,  or  some  fractional 
interest  in  the  bond,  he  never  could  at  law 
nor  in  equity,  and  cannot  now,  recover  a  judg- 
ment for  his  fractional  interest,  without  bring- 
ing in  the  other  parties,  either  as  co-plaintiffa 
or  defendants,  since  he  does  not  represent  the 
entire,  but  a  fractional  portion  of  the  subject- 
matter  of  the  suit,  and  the  splitting  up  of  de- 
mands is  not  permitted. 

Mr.  Edward  T.  Green,  for  defendant  in; 
error : 

The  plaintiff  in  error  insists  that  the  judg- 
ment in  New  York  operated  as  an  extinguish- 
ment of  the  bond,  and  that  upon  the  payment 
thereof,  the  debt  secured  by  the  mortgage  was 
satisfied,  and  the  mortgage  thereby  discharged^ 
Oh  the  other  hand,  the  defendant  in  error 
claims  that  the  whole  effect  of  the  judgment 
was  simply  the  reduction  pro  tanto  of  the 
amount  due  upon  the  bond,  and  that  he  has  the 
right  to  look  to  the  security  for  the  balance. 

Was  V^Tood  a  necessary  party  to  the  suit  upon 
the  bond,  instituted  by  Wood  against  Chew  in 
New  Y'ork? 

It  18  a  well-settled  principle,  that  to  make  • 
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iudgment  binding  and  effective,  the  court  must 
liave  jurisdiction  over  both  the  cause  and  all 
necessary  parties  thereto ;  or,  as  it  is  sometimes 
•expressed  over  the  parties  and  the  things  to  be 
affected. 

J'landers  v.  Ina,  Co,  3  Mason,  158;  Story, 
Confl.  L.  492. 

Wlien  an  adjudication  is  made  upon  a  par- 
ticular subject-matter,  the  rights  of  all  parties 
whose  interests  are  immediately  connected  >\ith 
that  ad  indication  and  affected  by  it,  shall  be 
provided  for,  as  far  as  they  reasonably  may  be. 

Bissell  V,  Briggs,  9  Mass.  402;  NctrcH  v. 
Xewton,  10  Pick.  472;  Healy  v.  Root,  11  Pick. 
390;  Kilhurn  v  Woodworth,  5  Johns.  41;  Fen- 
ion  V.  Oarlick,  8  Johns.  197;  Borden  v.  Fitch, 
15  Johns.  121;  Shumway  v.  Stillman,  4  Cow. 
294;  S,  C,  0  Wend.  449;  8tarhuck  v.  Murray, 
5  Wend.  148;  Mervin  v.  Kumhel,  23  Wend.  293; 
Adnma  v.  Raure,  11  Me.  95;  Whit  tier  v.  Wen- 
^ellf  7  N.  H.  257;  Aldrich  v.  Kinney,  4  Conn. 
380;  Wemirag  v.  Pawling,  6  Gill.  &  J.  500; 
Hodges  v.  Dcadcrick,  1  Yerg.  125;  Rogers  v. 
Coleman,  Hard.  (Ky.)  413;  Rust  v.  Frothing- 
ham,  1  Breese,  259;  Miller  v.  Miller,  1  Bailey, 
244;  Oakley  v.  Aspintoall,  4  N.  Y.  513;  Hul- 
hei't  V.  Ins.  Co.  4  How.  Pr.  275;  Breicster  v. 
Jt.  R.  Co.  5  How.  Pr.  183;  Rose  v.  Himcly,  4 
Cranch,  269;  D\Arcy  v.  Ketchum,  11  How.  105. 

Wood  v/as  interested  in  the  bond  to  the  ex- 
tent of  $1,900,  it  having  been  assigned  to  him 
as  collateral  security  for  that  amount. 

Walker  was  interested  in  the  same  bond  to 
the  extent  of  $1,000,  that  being  the  amount  due 
to  him  after  the  satisfaction  of  the  debt  for 
which  it  was  held  by  Wood  as  collateral;  and 
Chew  was  interested  in  the  bond  to  the  extent 
of  $3,500,  for  that  was  the  amount  which  he 
liad  obligated  himself  to  pay  to  Walker.  It  is 
apparent,  therefore,  that  Wood,  Walkej,  and 
Chew  were  the  real  parties  in  interest. 

Now.  by  the  Code  of  Civil  Procedure  of  N. 
Y.,  this  principle,  that  all  parties  in  interest 
must  be  before  the  court  to  perfect  an  adjudi- 
cation, is  affirmed  in  express  terms. 

The  Code  enacts:  "Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  as  otherwise  provided  in  §  113." 
C^e,  ed.  1853,  {  IH,  p.  81. 

If  Walker,  then,  was  a  party  in  interest  under 
§  111  of  the  Code,  the  action  should  liave  been 
prosecuted  in  his  name. 

In  a  note  to  S  HI*  in  Voorhees'  Code  of  Pro- 
*oedure,  ed.  1853,  pp.  81,  82,  the  annotator  says: 
**Tlie  present  Code  lias  adopted,  with  slight 
modificutions.  the  rule  in  relation  to  parties 
which  formerly  obtained  in  courts  of  equity 
and,  with  the  exception  in  section  113,  the  suit 
must  be  prosecuted  in  the  name  of  the  party  in 
interest,  and  the  rule  which  prevailed  in  equity 
mav  be  very  safely  applied  to  cases  under  the 
Code." 

Again:  "It  seems  impossible,  in  viewing  the 
analogy  of  the  rule  respecting  parties,  con- 
tained in  this  title  (title  III.,  Parties  to  Civil 
Actions)  to  the  rules  on  the  same  subject  in  the 
late  court  of  chancery,  to  resist  the  inference 
that  it  was  the  intention  of  the  framers  of  the 
Code  to  introduce  the  rules  in  equity  practice 
respecting  parties." 

If  this  view  is  a  correct  one,  and  the  term 
"real  party  in  interest"  has  in  courts  of  com- 
mon law  the  same  signification  which  it  had  in 
equity,  the  case  at  bar  is  at  an  end.    The  plain- 


tiff in  error  has  no  standing  here,  for  it  is  an 
undoubted  rule  in  New  York,  that  upon  the 
foreclosure  of  a  mortgage  the  assignor  who  has 
assigned  a  mortgage,  a«  collateral  security,  is  a 
necessary  party,  and  this,  too,  although  the  as- 
signment is  absolute  in  its  terms,  and  expresses 
the  receipt  of  a  full  consideration. 

Johnson  v.  Hart,  3  Johns.  Cas.  332;  Whitney 
v.  McKinney,  7  Johns.  Ch.  145;  Kittle  v.  Van 
Dyck,  1  Sandf.  Ch.  7G;  1  Dan.  Ch.  Pr.  (marg.) 
304,  305,  307. 

Tlie  rule  in  Kngland  is  the  same. 

Palmer  v.  Carlisle,  1  Sim.  &  S.  423;  Wether- 
ell  v.  Collins,  3  Madd.  2.55;  Hobart  v.  Abbot,  2 
P.  Wms.  042;  Xorrish  v.  Marshall,  5  Madd. 
475;  Coop.  Eq.  PI.  34;  Cathcart  v.  Lewis,  1 
Ves.  Jr.  463;  Calv.  Part.  11;  Palk  v.  Clinton, 
12  Ves.  48;  Lowe  v.  Morgan,  1  Brown  (C.  C). 
308;  Lewis  v.  S angle,  2  Ves.  431;  Clerkson  v. 
Bowyer,  2  Vern.  07. 

That  this  is  the  proper  construction  of  the 
section  in  question  has  been  clearly  determined 
by  the  courts  of  New  York. 

Wallace  v.  Katon,  5  How.  Pr.  99;  Hollenbeck 
V.  Van  Valkeuburgh,  5  How.  Pr.  281 ;  Cook  v. 
Ins.  Co.  8  How.  Pr.  514;  Lcwando  v.  Dunham, 
1  Hilt.  114;  Secor  v.  Keller,  4  Duer,  410;  Con- 
sidcrant  v.  Brisbane,  22  N.  Y.  389;  Bk.  v.  Sher- 
wood, 20  Barb.  383;  Boynton  v.  Ins.  Co.  10 
Barb.  254;  Richtmycr  v.  Richtmyer,  50  Barb. 
55;  Tr.  of  Auburn  Thcol.  8em.  r.  Kellogg,  16 
N.  Y.  83. 

It  is  evident  that  Wood  does  not  oome  within 
the  exception  of  S  113.  He  is  not  in  any  sense 
a  "trufstee  of  an  express  trust."  By  the  assign- 
ment of  the  bond  to  him  as  collateral.  Wood 
did  not  become  a  trustee  for  Walker.  The  right 
of  Walker  was  not  that  of  a  cestui  que  trust; 
it  was  simply  an  equity,  a  right  to  redeem  the 
lH)nd  by  satisfying  the  debt  for  which  it  had 
been  assigned  as  collateral. 


Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  a  bill  to  foreclose  a  mortgage  given 
by  Robert  Chew,  the  testator  of  the  plamtiff  in 
error,  to  secure  the  payment  of  his  bond  to 
Peter  Walker  for  the  sum  of  $3,500.  Tlie  con- 
sideration of  the  bond  was  the  sale  of  a  farm  in 
the  state  of  New  Jersey.  Soon  after  the  bond 
was  given.  Walker,  the  obligee,  assigned  it,  to- 
gether with  the  accompanying  mortgage,  to 
Stephen  G.  Wood,  as  collateral  security  for 
payment  of  $1,700;  and  afterwards,  by  another 
instrument  of  writing,  declared  that  the  as- 
signee held  them  as  collateral  security  for  the 
payment  of  $200  more.  Wood,  having  thus  be- 
come the  assignee,  brought  suit  on  the  bond  in 
the  supreme  court  of  New  York  in  1853,  against 
Chew,  the  obligor,  and  joined  Walker  as  a  de- 
fendant, he  having  refused  to  join  as  plaintiff; 
but  process  was  not  served  upon  Walker,  nor 
did  he  appear.  Alter  his  death,  which  occurred 
before  the  trial,  on  affidavit  of  his  administra- 
trix that  he  had  deceased,  the  court  ordered 
that  the  action  should  be  continued  against  her 
as  administratrix,  but  it  does  not  appear  that 
the  order  was  ever  served  upon  her.  Chew, 
however,  pleaded  fraud  in  the  sale  of  the  farm, 
and  claimed  to  recoup  the  damages  he  had  sus- 
tained in  consequence  of  the  fraud  *and  [*400 
the  case  went  to  trial  upon  the  issue  tendered 
by  this  plea.    On  the  trial,  the  jury  found  for 
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•Wood  the  sum  of  $2,091.25,  for  which  judgment 
*was  given,  and  which  Chew  immediately  paid. 

Pending  the  suit,  however.  Wood  assigned 
the  hond  and  mortgage  to  M.  S.  Braisted,  and 
"two  days  after  the  judgment,  which  had  been 
recovered,  was  paid,  Braisted  and  Walker's  ad- 
ministratri.x  joined  in  assigning  them  to  Bru- 
roagen,  the  defendant  in  error  in  this  case.  A 
bill  was  then  filed  in  chancery  in  New  Jersey, 
at 'the  suit  of  Brumagen,  seeking  to  foreclose 
the  mortgage,  and  the  plaiutifT  in  error  set  up 
in  defense  the  suit  in  the  supreme  court  of 
New  York,  the  judgment  therein  and  the  pay- 
ment of  the  juagment,  claiming  that  the  debt 
wliich  the  mortgage  was  gi»-en  to  secure  was 
thereby  satisfied  and,  consequently,  that  the 
mortgage,  which  was  only  a  security  for  the 
debt,  hnn  also  been  satisfied.  But  it  was  ruled 
by  the  chancellor  that  the  judgment  in  the  su- 
preme court  of  New  York  was  no  defense  to  the 
bill  beyond  the  amount  actually  recovered  by 
Wood  and  paid  to  him;  that  inasmuch  as 
neither  Walker  nor  his  administratrix  were 
served  with  process  in  that  suit  nor  appeared 
therein,  the  assignee  was  not  concluded  by  the 
judgment,  and  the  ruling  of  the  chancellor  was 
aflirmed  in  the  court  of  errors  and  appeals. 

Confessedly  the  judgment  must  have  the  same 
oflTcct  given  to  it  in  the  courts  of  New  Jersey  as 
502*]  it  has  in  the  state  of  *New  York,  by  the 
laws  of  that  state,  and  either  of  the  parties  to 
it  has,  under  the  Constitution  of  the  United 
'States,  a  right  to  insist  that  such  shall  be  its 
•operation- 

The  quf»stion,  therefore,  is,  What  was  its  ef- 
:fect  in  the  state  of  New  York? 

If,  by  the  assignment  to  him,  Wood,  the  as- 
signee of  the  bond  and  mortgage,  was  clothed 
with  the  legal  interest  therein,  and  if,  when  he 
sued,  Wnlker,  the  assignor,  was  not  a  neces- 
sary party  to  the  suit,  it  is  plain  the  judgment 
in  the  suit  determined  finally  the  amount  of  the 
•debt  for  which  the  bond  was  given,  and  neither 
Walker  nor  his  Administratrix,  nor  any  subse- 
•quent  assignee  of  either  of  them  can  maintain 
that  the  l^nd  was  not  wholly  extinguished  in 
the  judgment.  They  were  all  represented  by 
Wooid,  and  they  can  claim  only  through  him. 
*0n  the  other  hand,  if  Walker  was  a  necessary 
party  to  the  suit,  neither  he  nor  those  claiming 
under  him  by  subsequent  right  can  be  concluded 
^y  the  judgment. 

By  tiie  11 1th  section  of  the  Code  of  Procedure 
in  New  York,  it  was  enacted  that  "every  action 
•must  be  prosecuted  in  the  name  of  the  real  par- 
ty in  interest,  except  as  otherwise  provided  in 
§  113.**  The  113th  section  enacted  thus:  *'An 
extKJutor  or  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  pros- 
ecuted. A  trustee  of  an  express  trust  within 
the  meaning  of  this  section  shall  be  construed 
to  include  a  person  with  whom,  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  an- 
other. **  Doubtless,  the  object  of  these  pro- 
visions was  to  change  the  common-law  rule  that 
an  action  must  be  brought  in  the  name  of  the 

Jiarty  who  has  the  legal  right,  and  to  substitute 
or  it  the  rule  in  equity,  but  with  considerable 
enlargement.  Tliis  is  manifest,  not  only  in  the 
language  of  the  statute,  but  in  the  construction 
which  has  been  given  to  it  by  the  courts  of  New 
York. 
Q3  Wall.  U.  6.,  Book  20. 


Had  there  been  nothing  more  than  the  require- 
ment of  the  111th  section,  that  every  action 
must  be  brought  in  the  name  of  the  real  party 
in  interest,  it  might  be  that  the  precise  rule  in 
•equity  as  to  parties  might  have  been  in-  [•SOS 
tended.  But  this  cannot  be,  in  view  of  the  other 
sections.  Thus  the  117th  enacts  that  all  per- 
sons having  an  interest  in  the  subject-matter 
may  be  joined  as  plaintiffs.  The  118th  enacts 
that  any  person  may  be  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to 
the  plaintiffs,  or  who  is  a  necessary  party  to  a 
complete  determination  and  settlement  of  the 
questions  involved  therein.  The  119th  section 
enacts  that  those  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants,  unless  the  con- 
sent of  one  who  should  have  been  joined  as  plain- 
tiff cannot  be  obtained,  when  he  may  be  made  a 
defendant.  The  113th  section  we  have  already 
quoted.  That,  as  we  have  seen,  enables  a  trustee 
of  an  express  trust  to  sue  in  his  own  name  with- 
out joining  those  who  have  a  beneficial  interest. 
It  makes  him  the  representative  of  the  holders 
of  mere  equities.  Wlio,  then,  is  a  trustee  of  an 
express  trust  within  the  meaning  of  the  statute? 
It  is  plain  that  the  law  intended  to  class  among 
such  trustees  others  than  those  who,  in  equity, 
are  regarded  as  technical  trustees.  It  expressly 
declares  that  included  among  them  shall  be  per- 
sons with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another. 

And  the  judicial  decisions  of  New  York  have 
given  a  liberal  interpretation  to  the  description, 
"trustee  of  an  express  trust*'  in  accordance  with 
the  apparent  intention  of  the  legislature.  Thus, 
in  Cumminga  v.  Jlorrts,  25  N.  Y".  625,  where 
notes  had  been  assigned  to  the  plaintiff  upon  his 
agreement  to  give  to  the  assignor  when  the  notes 
should  be  collected  the  amount  thereof  in  stock, 
it  was  held  that  the  assignee  might  sue  alone, 
and  this  though  the  whole  beneficial  interest 
was  in  the  assignor.  In  Considerant  v.  Bris- 
bane,  22  N.  Y.  389,  where  a  promissory  note  had 
been  given  to  the  plaintiff,  as  executive  agent  of 
a  firm,  it  was  ruled  that  he  might  sue  in  his 
own  name,  because  he  was  a  trustee  of  an  ex- 
press trust.  In  8t.  John  v.  The  Amerioan  Life 
iitsurance  Company,  13  N.  Y.  31,  the  plaintiff 
was  the  assignee  of  two  policies  of  insurance 
under  an  agreement  'that,  if  one  of  the  [•504 
policies  was  paid,  he  would  pay  to  the  wife  of 
the  assignor  part  of  the  proceeds  thereof,  and 
pay  her  all  he  recovered  on  the  other  policy.  It 
was  held  that  he  could  sue  alone.  Lewie  v.  Ora- 
ham,  4  Abb.  Pr.  106,  was  a  case  where  an  assign- 
ment of  property  had  been  made  by  a  debtor  in 
trust  for  certain  creditors,  and  the  assignee  was 
empowered  to  pay  them,  returning  the  balance 
to  the  assignor;  and  it  was  held  that  the  as- 
signee might  bring  a  suit  in  his  own  name,  with- 
out joining  the  cestui  que  trust.  In  Slooum  v. 
Barry,  34  How.  Pr.  320,  which  was  an  action 
brought  by  persons  appointed  to  receive  sub- 
scriptions for  the  Troy  University  a^inst  one 
who  had  signed  a  general  subscription  agree- 
ment, it  was  ruled  they  were  trustees  of  an  ex- 
press trust,  and  it  was  said  "no  formal  or  writ- 
ten agreement  is  necessary  to  create  a  trust  in 
money  or  personal  estate.  Any  declaration, 
however  informal,  which  evinces  the  intention 
of  the  party  with  sufilcient  clearness,  will  have 
that  effect."  Cummine  v.  BarkaUno,  4  Keyet, 
514;  Reed  v.  Harris,  7  Robt.  151;  Burhanh  v. 
Beach,  15  Barb.  326;  Brou^n  v.  Cherry,  38  How. 
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Pr.  352.  A  factor,  or  other  mercantile  agent, 
who  contracts  in  his  own  name  in  behalf  of  his 
principal,  is  a  trustee  of  an  express  trust  within 
the  meaning  of  the  statute. 

These  and  other  cases  which  might  be  cited, 
show  how  liberally  the  term  ''trustee  of  an  ex- 
press trust"  has  been  construed  in  order  to  pre- 
seA'e,  measurably,  the  common-law  rule,  that  he 
who  has  the  legal  right  is  the  proper  plaintiff. 

If,  now,  we  turn  to  the  case  in  hand  it  will  be 
lound  not  easy  to  see  why,  if  Wood  was  not  the 
real  party  in  interest  when  he  sued  upon  the 
bond,  he  was  not  at  least  a  trustee  of  an  express 
trust.  The  assignment  of  Walker  to  him,  though 
expressly  stated  to  be  for  a  collateral  security, 
cave  him  the  entire  legal  interest.  It  enabled 
him  to  employ  the  entire  bond,  if  necessary,  for 
the  payment  of  the  assignor's  debt  to  him.  Had 
the  assignment  been  without  reference  to  the 
purpose  for  which  it  was  made,  it  is  not  doubted 
that  the  assignee  would  have  been  the  real  party 
505*]  in  interest,  and  *as  such  entitled  to  sue 
without  loining  the  assignor,  and  this  though  in 
fact  maae  as  a  collateral  security.  The  legal 
effect  of  the  transfer  cannot  be  different  because 
the  purpose  of  it  was  expressed.  It  is  to  be  ob- 
served that  Walker's  assignment  was  not  a  part 
of  the  bond,  making  W(K>d  and  Walker  joint- 
owners,  as  was  the  case  in  Letcando  v.  Dunhanty 
1  Hilt.  114,  where  the  agreement  was  that  the 
assignor  should  have  half  the  judgment.  Walk- 
er's rights  were  not  concurrent  with  those  of  his 
assignee.  They  were  subordinate.  He  had 
nothing  to  get  until  Wood's  claim  was  entirely 
satisfied.  By  his  assignment  he  substituted 
Wood  in  his  place  to  demand  and  receive  pay- 
ment of  the  bond,  and  agreed  to  look  to  Wood 
for  what  remained  after  his  notes  were  satisfied. 
Surely  after  the  assignment  he  had  no  right  to 
demand  anything  from  Chew.  How,  then,  had 
he  any  real  interest  in  the  Ixmd  ?  He  had  an  in- 
terest in  what  Wood  might  collect  by  virtue  of 
the  bond,  but  that  is  a  different  thing  from  an 
interest  in  the  bond  itself.  And  Wood,  by  tak- 
ing the  assignment  expressly  as  a  collateral  se- 
curity, imdertook  to  account  to  his  assignor  for 
the  property  assigned.  He  became  the  holder  of 
the  legal  right  under  an  express  trust  to  hold 
the  beneficial  interest  or  tne  money  collected 
primarily  for  himself,  and  secondarily  for  his 
assignor.  If  faithless  to  his  trust,  if  he  col- 
luded with  the  obligor  in  the  bond,  he  was  re- 
sponsible to  his  cestui  que  trust. 

If,  then,  as  we  think.  Wood  by  the  assignment 
became  the  trustee  of  an  express  trust,  neither 
Walker  nor  his  personal  representative  was  a 
necessary  party  to  the  suit  which  was  brought 
upon  the  bond.  They  were  represented  by  the 
trustee,  and  the  judgment  which  he  recovered 
settled  finally  against  them,  and  all  claiming 
imder  them  as  well  as  against  Wood,  the  amount 
recoverable.  Such,  in  our  opinion,  was  the  legal 
effect  of  the  judgment  in  the  state  of  New  York. 
And  the  plaintiff  in  error  has  a  constitutional 
right  to  have  the  same  effect  given  to  it  in  the 
state  of  New  Jersey.  The  learned  court,  there- 
fore, erred  in  decreeing  a  foreclosure  of  the 
506*]  ^mortgage.  The  complainant's  bill 
should  have  been  dismissed. 

The  decree  of  the  Court  of  Chancery  is  re- 
versed,  and  the  cause  ie  remitted,  with  direo- 
lions  to  proceed  in  accordance  Kith  this  opinion. 
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WILLIAM  A.  JONES  et  ak 
(See  8.  C  13  Wall.  679-788.) 

/tights  of  religious  corporation  and  of  its  mem' 
hers,  subject  to  control  of  the  courts — former 
adjudication,  when  conclusive  —  marahaVs 
possession — possessiott  by  trustees  of  church 
— trust,  to  sustain  religious  doctrines — cot^- 
gregational  churches — decisions  of  ecclesias- 
tical bodies,  how  far  binding, 

1.  Rights  of  property  or  of  contract  of  religloas 
organisations,  are  under  the  protection  or  the 
law,  and  the  actions  of  their  members  subject  to^ 
its  restraints. 

2.  When  the  pendency  of  a  snlt  is  set  up  to  de- 
feat another,  the  case  must  be  the  same,  and 
founded  on  the  same  facts,  and  there  mutt  be  the 
same  parties,  the  same  rights  asserted  and  the 
same  relief  prayed  for. 

8.  The  marshal  of  the  chancery  court  cannot  be- 
dlsplaced  by  another  court  as  to  the  mere  actuat 
possession  of  the  property  held  by  him. 

4.  The  trustees  and  elders  of  the  Preshyterian* 
church  hold  possession  of  Its  property  for  the 
use  of  the  persons  who,  by  the  constitution,  usages 
and  laws  of  the  Presbyterian  body,  are  entitled  to- 
that  use. 

6.  Their  possession  is  a  fiduciary  possession,  antf 
they  may  be  dispossessed  by  the  election  of  others 
in  their  places. 

6.  Individuals  may  dedicate  property  by  way  of 
trust  to  the  purpose  of  sustaining  and  propagat- 
ing definite  religious  doctrines,  and  It  Is  the  duty  of 
the  court  to  see  that  the  property  so  dedicated  is- 
not  direrted  from  such  trust. 

7.  It  is  not  in  the  power  of  the  majority  of  a 
congregation  to  carry  the  property  so  confided  t<^ 
them  to  the  support  of  a  new  and  conflicting  doc- 
trine. 

8.  Where  a  church  is  of  a  strictly  congregatlonar 
or  Independent  organization,  and  tne  property  held: 
by  it  has  no  trust  attached  to  it.  Its  rights  to  the 
use  of  the  property  must  be  determined  by  the  or- 
dinary principles  which  govern  voluntary  associa- 
tions. 

9.  Where  the  local  congregation  Is  itself  a  mem> 
her  of  a  much  larger  and  more  important  religlou» 
organisation  and  is  under  Its  government  and  con> 
trol  and  is  bound  by  Its  orders  and  Judgments^ 
its  decisions  are  final,  and  binding  on  legal  tri> 
bunals. 

10.  Courts,  having  no  ecclesiastical  jurisdiction,, 
cannot  revise  or  question  ordinary  acts  of  chorcb 
discipline ;  their  only  judicial  power  arises  front 
the  confilcting  claims  of  the  parties  to  the  churd^ 
property  and  the  use  of  It 

[No.  12.] 
Argued  Mar,  10,  1871.    Decided  Apr,  15,  1872^ 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

The  case  is  stated  by  the  court. 

Messrs,  THomas  W.  Bullitt  and  /.  8^ 
Black,  for  appellants : 

It  has  bc^n  observed  that  questions  of  this 
nature  are,  in  a  measure,  novel  to  the  jurispru- 
dence of  this  country. 

A  number  of  cases  of  church  litigation  are 
reported  in  New  York  and  New  England;  but 
with  few  exceptions,  the^  are  inapplicable  U> 
the  general  questions  arising  herein,  for  the  rea- 
son that  in  the  latter  they  refer  mostly  to  Con- 
gregational or  Independent  churches,  while  ii» 
the  former  they  relate  to  inoornorated  religious 
societies,  wherein  the  whole  boay  of  the  congre- 
gation, whether  members  of  the  church  or  not, 
are  members  of  the  corporation;  and  disputed 
questions  touching  property  or  other  rights,  are 

NOTR. — Conclusiveness  of  dediHons  of  ecolesims^ 
tioal  tribunals — see  note,  49  L.  B.  A.  384. 
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determined  strictly  on  the  principles  applicable 
to  corporations. 

See  Petty  v.  Tooker,  21  N.  Y.  267;  Burrcl 
V.  Aas.  Ref,  Church,  44  Barb.  282;  Robertson 
T.  Bullions,  0  Barb.  64. 

Pennsylvania  affords  several  cases,  and  Ken- 
tucky at  least  one  (arising  before  this  schism 
occurred)  in  which  the  general  questions  have 
been  ably  considered  and  adjudged. 

See  i^uiier  v.  First  Ref.  Dutch  Church,  42  Pa. 
501) ;  J'res.  Contf.  v,  Johnson,  1  Watts  &  S.  37 ; 
Com.  y.  (Irccnl  4  Wliart.  603;  Gibson  v.  Arm- 
strong, 7  B.  Mon.  481. 

The  case  of  Shannon  v.  Frost,  3  B.  Mon.  250, 
specially  relied  on  by  the  appellees,  has  already 
been  declared,  by  the  court  and  by  the  judge 
who  rendered  the  opinion,  to  be  inapplicable  in 
this  cause,  by  reason  of  the  purely  congrepi- 
tional  character  of  the  Baptist  Church,  in  which 
it  arose. 

The  great  field  for  litigation  of  this  nature 
has  been  Scotland,  the  native  home  of  the  Pres- 
byterian faith  and  form  of  church  government. 
See  Innes'  Law  of  Creeds  in  Scotland,  especially 
the  fifth  and  sixth  chapters,  relating  to  the 
•iegal  theory  of  nonestablished  churches,"  and 
''questions  of  church  property  in  relation  to 
creeds." 

Prior  to  about  the  year  1813,  the  courts  do 
not  seem  to  have  settled  upon  any  definite  rule 
by  which  church  controversies  were  to  be  ad- 
judged. 

The  earlier  decisions,  accepting  as  a  conclu- 
sive test  of  right  the  action  oi  a  majority  of  the 
local  congregation,  afforded  an  easy  and  simple 
rule,  so  long  as  applied  to  independent  churches ; 
but  when  it  came  to  be  applied  to  societies  or- 
ganized as  a  part  of  larger  bodies,  where  the 
majorities  in  the  local  and  general  organiza- 
tions might  be  different,  it  was  found  not  to  be 
based  on  just  or  practicable  principles.  About 
the  year  1813,  in  a  case  beanng  in  some  points 
a  striking  analogy  to  the  present,  both  of  these 
conceptions  were  brought  out  at  different  pe- 
riods; and  on  appeal  to  the  House  of  Lords, 
drew  from  Lord  £ldon  an  announcement  of  the 
principle  which  was  at  once  recognized,  and  has 
since  oeen  universally  accepted,  as  the  true 
governing  rule  in  all  cases  oi  this  nature. 

.The  case  is  that  of  Craigdallie  v.  Aikman,  2 
Bligh,  529;  1st  Dow,  1. 

'Hiis  case,  immediately  followed  and  recog- 
nized by  that  of  Atty.'Oeti.  v.  Pearson,  3  Mer. 
353,  haa  been  uniformly  accepted  and  founded 
upon  in  all  cases  of  this  nature  in  England, 
Scotland,  and  America. 

Without  attempting  a  review  of  the  cases,  I 
conceive  that  this  general  principle  may  be  con- 
sidered as  finally  settled,  viz.,  that  where  prop- 
erty is  conveyed  for  the  use  or  benefit  of  a  aesig- 
nated  church  or  religious  society  (the  deed  con- 
taining no  special  limitations)  such  property, 
by  operation  of  the  law  of  trusts,  is  held  for 
the  use  of  such  society,  subject  to  the  entire 
body  or  system  of  doctrines,  rules,  or  principles, 
whether  of  faith,  form,  or  order,  held  and  recog- 
nized by  the  society  at  the  time  of  the  convey- 
ance; that  it  binds  such  society  to  a  permanency 
of  religious  faith  and  continuance  of  subsisting 
connections,  or  recognizes  a  right  of  change  in 
doctrine,  or  a  lawful  severance  of  its  connec- 
tions, so  far  and  no  farther  than  it  is  bound 
to  or  released  from  such  pennanent  or  oontina- 
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ng  state,  by  or  in  accordance  with  the  funda- 
nental  laws  of  the  organization. 

1  conceive  it  to  be  settled  that  wherever  the 
ise  or  control  of  property  depends  upon  ad- 
lerence  to  or  a  change  from  original  doctrines, 
)r  upon  a  continuance  or  severance  of  connec- 
tions with  a  particular  judicatory,  or  upon  an 
illeged  title  to  office  in  the  church,  or  upon  any 
\ct,  judgment,  or  proceeding  of  an  ecclesiastical 
tribunal,  in  every  case  the  exclusive  standard 
Sy  which  the  conflicting  claims  are  to  be  judged, 
is  the  constitution  of  the  church  itself.  These 
views,  recognized  in  all  eases,  are  brought  out 
with  peculiar  force  in  the  American  cases  of 
Gibson  v.  Armstrong,  7  B.  Mon.  481,  and  Sut^ 
fer  V.  First  Ref.  Church,  42  Pa.  509.  See  Smith 
V.  Nelson,  18  Vt.  511;  Kniskern  v.  Lutheran 
Church,  1  Sandl.  Ch.  439;  Miller  y.  Gable,  2 
Den.  492. 

Another  question,  more  serious  and  difficult 
than  the  last,  remained  in  determining  the  ap- 
plication of  this  rule  of  the  law  of  trusts,  viz., 
in  these  matters  of  religious  doctrine,  discipline, 
and  church  order,  who  is  to  be  the  judge?  Who 
has  the  right  to  say  conclusively,  in  case  of  con- 
troversy, that  one  or  the  other  party  has  de- 
parted from  the  doctrines  of  the  cnurch!  Who 
shall  determine  upon  the  validity  of  an  act  or 
judgment  of  a  church  court;  upon  the  status  of 
a  member  or  an  officer;,  upon  the  legality  or 
otherwise  of  a  voluntary  or  enforced  severance 
of  a  part  from  the  body  of  the  general  organ- 
ization ? 

This  question  was  promptly  raised  upon  the 
earliest  application  of  the  principle  stated  by 
Lord  Eldon,  and  although  decided  with  a  fre- 
quency and  uniformity  rarely  met  with  upon 
any  important  question,  has  been  raised  again 
and  again,  and  is  now  relied  upon  bv  the  ap- 
pellee as  the  controlling  question  in  this  cause. 

It  has  been  and  is  now  urged  that  these  mat- 
ters being  of  an  ecclesiastical  nature,  or  arising 
upon  a  construction  of  the  law  of  the  church, 
are  subject  to  exclusive  cognizance  and  juris- 
diction by  the  ecclesiastical  courts,  whose  judg- 
ments thereon  must  be  accepted  as  conclusive 
by  the  civil  courts;  and  upon  this  principle  the 
circuit  judge  has  avowedly  acted.  The  position 
assumed  does  not  stop  with  asserting  that,  if 
the  decision  of  the  question  in  controversy  has 
been  committed  by  the  constitution  of  the 
church  to  a  particular  tribunal,  or  if  the  act  or 
judgment  in  question  has  been  performed  by 
such  tribunal  in  pursuance  of  a  power  vested  in 
it  by  the  constitution,  in  such  case  the  act  or 
judgment  is  conclusive  on  the  civil  court.  Pre- 
sen&d  in  this  shape,  1  should  not  object  to  the 
proposition,  and  would  proceed  at  once  to  show 
that  in  this  controversy  the  constitution  of  the 
Presbjrterian  church  has  been  violated  in  its 
most  vital  points  by  the  general  assembly  and 
its  adherents.  But  it  does  not  stop  here.  It 
goes  on  to  aasert  an  exclusive  right  in  the  gen- 
eral ^assembly  to  determine  conclusively  the  ex- 
tent of  its  own  powers  and  duties  under  the 
Constitution;  to  determine  in  every  case, 
whether  it  has  itself  violated  the  Constitution 
or  abandoned  the  principles  of  the  faith.  It 
asserts  that  the  announcement  of  a  particular 
doctrine  or  the  imposition  of  a  duty  on  the 
church,  or  the  performance,  rendition,  or  ap- 
proval of  an  act  or  judgment  of  the  general  as- 
sembly, is  itself  a  concfusive  evidence,  probatio 
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probata,  that  such  doctrine  or  duty,  act  or  judg- 
ment, has  been  imposed,  rendered,  or  performed, 
in  accordance  with  the  constitution  of  the 
«hurch,  and  that  the  church  itself  and  the  civil 
courts  have  no  power  to  examine  or  question 
what  has  been  so  settled  by  the  supreme  tri- 
bunal of  the  church. 

The  solution  of  this  question  determines  the 
relations  of  the  churcTi  to  the  state  in  this  coun- 
try; determines  whether  the  church,  in  relation 
to  its  civil  interests,  is  organized  imdcr  the 
authority  of  law  or  above  it.  If  the  principle 
of  the  decree  herein  is  affirmed,  it  sweeps  away 
all  limitations  imposed  upon  church  courts  by 
their  fundamental  laws,  and  renders  it  impos- 
sible that  churches  can  be  organized  under  rules 
or  limitations  which  shall  bind  the  judicatories 
of  their  own  creation. 

Hitherto  the  question  has  received  but  one 
solution.  It  devolves  upon  this  court  authori- 
tatively to  settle  it. 

See  Galhreath  v.  Smith,  15  Shaw.  &  D.  808; 
Cra</i€  v.  Maraliall  (Jan.,  1850),  12  Dunl.,  B. 
A  ^^.  523:  Cooper  v.  Bums,  22  Dunl.,  B.  &  M. 
120;  McMillan  v.  General  Assembly  of  the  Pres. 
Churchy  22  Dunl.,  B.  &  M.  270,  decided  Dec.  23, 
1859. 

An  examination  of  the  cases  will  show  these 
^neral  principles  to  have  been  evolved  and 
nnally  settled: 

I.  That  the  church  (nonestablished)  stands 
before  the  law,  in  relation  to  all  civil  interests 
acquired  or  claimed  by  it,  precisely  as  every 
other  voluntary  society  for  moral,  or  scientific 
or  other  purposes,  subject,  in  the  same  manner 
and  extent,  to  the  jurisdiction  of  civil  authority. 

II.  That  in  so  far  as  the  law  can  regard  them, 
the  powers  of  the  church  judicatories  are  de- 
rived solely  from  the  consent  of  the  members 
of  the  church,  as  expressed  in  their  fundamental 
law;  that  they  are  not  courts  and  have  no  juris- 
diction in  the  strict  sense  of  the  term;  thes^ 
terms  necessarily  implying  the  existence  of  a 
power  conferred  by  and  vested  in  functionaries 
of  the  state.  They  are  not  courts  except  of  the 
parties  own  choosing. 

III.  That,  in  so  far  as  the  fundamental  laws 
of  the  church  confer  powers  upon  its  tribunals, 
the  civil  courts  will  recognize  them  and,  where 
oivil  rights  are  involved,  will  give  effect  to  their 
■exercise  without  inquiring  into  the  motives  or 
grounds  of  action  of  the  ecclesiastical  tribunal; 
and  will  enforce  with  the  same  respect  the  ac- 
tion of  the  inferior  tribunal  acting  within  its 
sphere,  as  they  will  that  of  the  supreme  court 
of  the  church. 

IV.  That  the  jurisdiction  of  civil  courts  being 
confined  to  "civil  actions,"  they  may  not  take 
cognizance  of  purely  spiritual  or  ecclesiastical 
questions,  as  such;  just  as  they  may  not  take 
cognizance  of  any  moral  or  scientific  questions, 
for  the  purpose  of  determining  upon  their  ab- 
stract truth;  but  that  in  every  case  of  contro- 
versy, where  a  riglit  of  property  depends  upon 
an  adherence  to  religious  doctrine  or  is  affected 
by  an  act  or  judgment  of  an  ecclesiastical  tri- 
bunal, the  civil  court  will  examine  into  such 
doctrine  as  matter  of  fact,  for  the  purpose  of 
determining  which  party  maintains  the  origi- 
nal principles  of  the  society,  and  will  examine 
into  the  act  or  judgment  of  the  ecclesiastical 
court,  for  the  purpose  of  determining  whether 
it  Is  in  contravention  of  the  fundamental  law 
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of  the  church  or  without  authority  from  it ;  in 
which  latter  case,  such  act  or  judgment  will  be 
esteemed  void  and  be  disregarded.  In  these 
several  cases  the  exclusive  standard  of  judg- 
ment is  the  constitution  of  the  church  itself. 

For  a  continuous  history  of  this  controversy, 
see  Earl  of  Kinnoull  v.  Pres.  of  Auchterarder 
(Feb.  27,  1838),  16  Shaw  k  D.  661;  McL.  & 
Rob.  320;  Clark  v.  Sterling  (June  14,  1839), 
1  Dunl.,  B.  &  M.  9.55,  Dunl.,  B.  &  M.  330: 
Presbytery  of  Straihbogie  (1839  and  1840).  2 
Diml.,  B.  &  M.  258,  685,  1047,  1380,  15  F.  605 
(1478),  Dunl.,  B.  k  M.  64,  330;  Edwards  v. 
Cruikshank  (Dec,  1840),  3  Dunl.,  B.  k  M. 
283;  Presbytery  of  Strathbogie  (May,  1842), 
and  other  cases  occurring  near  the  same  period, 
in  reference  to  the  established  church. 

Also  Dunbar  v.  Skinner  (Mar.  3,  1849),  11 
Dunl.,  B.  &,  M.  945;  Long  v.  Bishop  of  Cape 
Town,  1  Moo.  P.  C.  (X.  S.)  411;  Murray  v.  Bur- 
gess, L.  R.  1  P.  C.  302 ;  Forbes  v.  Eden,  38  Jur. 
98.  See  also  "Buchanan's  Ten  Years'  Conflict," 
in  the  matter  of  voluntary  churches. 

It  is  a  little  remarkable  that,  just  as  this  con- 
troversy was  arising  in  Scotland,  the  three  lead- 
ing American  cases,  viz.,  Sutter  v.  Trustees,  etc., 
42  Pa.  509;  Com.  v.  Oreen,  4  Whart.  603;  and 
Gibson  V.  Armstrong,  7  B.  Mon.  431,  should 
have  occurred,  distinctly  recognizing  the  same 
principles.  See  also  Smith  v.  yelson,  18  Vt. 
511 ;  Den  v.  Bolton,  7  Halst.  206. 

If  I  have  correctly  stated  the  controlling 
principles  of  law  touching  this  matter,  it  fol- 
lows tnat  the  question  of  organic  succession  or 
of  identity  of  the  Walnut  Street  Church,  depends 
not  merely  upon  the  fact  that  one  or  the  other 
party  to  the  controversy  retains  a  majority  of 
the  local  congregation,  or  a  continued  connec- 
tion with  the  general  assembly  of  the  church; 
both  of  these  facts  are,  undoubtedly,  important, 
but  they  are  not  conclusive. 

It  may  be  conceded  that  the  presumption  of 
lawful  succession  is  prima  facie  in  favor  of  a 
majority  of  the  congregation.  It  may  be  fur- 
ther conceded  that  the  Walnut  Street  Churdi 
having  been  organized  as  a  part  of  and  in  con- 
nection with  the  Presbyterian  church  in  the 
United  States  of  America,  the  presumption  of 
identity  is  in  favor  of  that  portion  of  the  local 
society  which  maintains  its  connection  with 
that  body. 

These  are,  undoubtedly,  reasonable  and  just 
presumptions;  but  all  parties  are  subject  to 
control  of  the  fundamental  law;  the  general 
assembly  representing  in  one  body  all  the 
churches  of  this  denomination,  as  well  as  the 
local  congregation ;  and  the  majority,  while  they 
may  control  consistently  with  the  general  law, 
cannot  control  in  violation  of  it. 

If,  therefore,  it  shall  appear  tliat  the  majority 
have  abandoned,  while  the  minority  adhere  to 
the  original  principles  of  the  society,  more  es- 
pecially, if  it  shall  appear  that  the  minority, 
while  thus  adhering  and  on  account  of  such 
adherence,  have  been  unlawfully  excluded,  witu- 
out  their  own  act  or  assent,  by  the  majority, 
or  by  the  general  assembly,  from  connection 
with  the  general  body,  the  presumption  is 
shifted  and  becomes  conclusive  in  favor  of  the 
minority — thus  maintaining  the  original  pur- 
poses of  the  trust. 

'      In  other  words,  a  maintenance  of  the  prin* 
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dples  of  the  toeiety  is,  in  reference  to  the  tnist 
at  least,  the  oontrolling  test  of  succession  and 
identity.  The  right  of  control  by  a  majority 
or  a  submission  to  superior  judicatories  may  be 
a  part  of  those  principles;  and  so  far  as  they 
are  so,  an  observation  of  these  duties  is  an  im- 
portant and,  perhaps,  conclusive  test  of  succes- 
sion and  identity.  But  a  maintenance  of  the 
doctrinal  standards  and  of  other  fundamental 
principles,  whether  of  form  or  church  order, 
may  be  a  test  no  less  clear  and  determinate. 
Certainly,  if  any  judicatory  of  the  church 
should  openly  renounce  the  Trinity  or  declare 
its  adhesion  to  the  Pope  of  Rome,  by  any  ma- 
jority whatever,  it  would  lose  its  identity,  for 
all  purposes  of  control  over  property  devoted 
to  the  maintenance  of  the  Presbyterian  faith. 

If  abandoning  the  spiritual  doctrine  of 
"Christ,  alone,  the  head  of  the  church."  it 
should  admit  the  power  of  "civil  or  military 
authorities''  over  the  spiritual  affairs  of  the 
church,  it  is  difficult  to  see  why  this  same  result 
shall  not  follow. 

Messrs.  B.  H.  Biistow  and  Johm  M. 
Harlan,  for  appellees: 

Even  though  the  jurisdiction  of  the  court  be- 
low, as  to  the  parties  and  subject-matter  of  this 
action,  be  maintained,  counsel  for  appellants 
will  insist  that  the  final  decree  was  erroneous 
in  declaring  that  the  appellees  were  members  of 
the  Walnut  Street  Presb^'terian  Church;  that 
Bev.  John  S.  Hays  was  its  pastor,  and  that  the 
society  to  which  they  belonged  constituted  the 
beneficiaries  of  the  church  property  for  whose 
exclusive  use  it  was  to  be  held  and  managed. 

The  determination  of  these  questions  will 
ehiefiy,  if  not  wholly,  depend  upon  the  effect  to 
be  given  in  the  civil  tribunal  to  the  action  taken 
bv  the  various  judicatories  of  the  Presbyterian 
durch  in  the  United  States  of  America,  in  ref- 
erence to  the  signers  of  the  "declaration  and 
testimony"  paper,  and  the  divisions  resulting 
therefrom. 

We  contend: 

1.  That  the  ipso  facto  order  of  the  assembly, 
passed  at  its  session  in  186C— the  order  of  the 
same  judicatory  in  1867,  which  indicated  what 
svnod,  presbytery,  church  sessions,  congre^- 
tions,  ministers  and  elders  were  in  connection 
with  the  Presbyterian  church  in  the  United 
States  of  America,  under  the  care  of  said  as- 
sembly and  all  other  orders  of  that  judicatory 
cited  in  this  case  and  which  relate  to  divisions 
in  the  church  growing  out  of  the  "declaration 
and  testimony"  movement  —  had  reference  to 
matters  purely  ecclesiastical  in  their  nature,  of 
r^hich  the  assembly  certainly  had  jurisdiction 
in  some  form. 

The  civil  courts  must  accept  as  final  the  ac- 
tion or  decision  of  an  ecclesiastical  court  upon 
an  ecclesiastical  question,  es;>eciallT  where  such 
action  or  decision  of  the  spiritual  tribunal  is 
8ancti<Hied  and  acquiesced  in  by  all  the  church 
judicatories.  They  should  take  "the  ecclesiasti- 
cal decisions  out  of  which  the  civil  right  arises, 
as  it  finds  them." 

"For  its  own  internal  order,  and  for  the  mode 
in  which  it  fulfils  its  functions,"  the  church  "is 
to  be  a  law  unto  itself  or  have  its  law  within 
itself." 

A  party  founding  a  claim  on  the  alleged  in- 
validity, in  view  of  the  law  of  the  church,  of 
an  act  done  by  the  accustomed  organ  of  author- 
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ity,  should,  at  least,  plant  itself  upon  some 
opposing  act  or  judgment  of  some  recognized 
boay  in  the  church  having  authority  to  judge 
in  the  premises. 

These  principles  are  peculiarly  applicable  to 
the  Presbyterian  church  in  the  United  States*, 
since,  by  the  constitution  of  that  church,  in* 
ferior  and  superior  judicatories  are  organized 
as  a  security  against  permanent  wrong,  tne  gen* 
eral  assembly  being  the  court  of  the  "last  re- 
sort" beyond  which  there  is  no  appeal.  Book 
of  Discipline,  chap.  7. 

Tb<9  parties  to  the  covenant  embodied  in  that 
constitution  have  agreed  that  the  government 
of  the  church  shall  be  exercised  by  the  various 
judicatories  designatcnl  in  their  system  of  union ; 
and  in  their  confession  of  faith,  they  declare 
"And  as  Jesus  Christ  hath  appointed  a  regular 
government  and  discipline  in  His  church,  no  law 
of  any  commonwealtn  should  interfere  with,  let 
or  hinder  the  due  exercise  thereof,  among  the 
voluntary  members  of  any  denomination  of 
Christians,  according  to  their  profession  and  be* 
lief."     Confession  of  Faith,  chap.  23. 

Any  interposition  by  the  civil  courts  to  pre- 
vent the  full  operation  of  ecclesiastical  action 
upon  an  ecclesiastical  question,  is  not  only  in 
disregard  of  the  covenants  which  Presbyterians 
have  made  with  each  other,  but  it  is  subjection 
of  the  church  upon  an  ecclesiastical  question  to 
the  judgment  of  a  foreign  tribunal.  Such  a 
theory  would  banish  from  the  church  the  tri- 
bunal to  whose  judgment  only,  upon  all  spirit- 
ual matters,  the  parties  to  such  covenant  have 
agreed  to  submit.  More  than  this,  it  woulcl 
produce  a  practical  union  of  church  and  state^ 
dangerous  just  in  proportion  that  the  civil  trf* 
bunals  are  unacquainted  with  the  history,  or* 
ganization,  ajid  uses  of  the  religious  denomina* 
tion  which  is  to  be  affected  by  its  action. 

In  support  of  these  general  principles  we  refet 
to  Uie  following  authorities: 

Shannon  v.  Frost,  3  B.  Mon.  258;  Oihson  r. 
Armstrong,  7  B.  Mon.  481;  Harper  v.  Straws^ 
14  B.  Mon.  56 ;  Harmon  v.  Dreher,  1  Speer,  Eq. 
121;  McGinnis  v.  Watson,  41  Pa.  1;  Den  ▼• 
Bolton,  7  Halst.  206;  Robertson  v.  Bullions,  9 
Barb.  78;  Qer,  Kef,  Church  v.  Seihert,  3  Pa.  St. 
291;  Amer.  Prim,  8oc,  v.  Pilling,  4  Zab.  668; 
Johns,  Isl,  Church  Case,  2  Rich.  £q.  215;  Dief* 
fendorf  v.  Church,  20  Johns.  12. 

We.  refer  the  court  to  a  recent  decision  of  the 
supreme  court  of  Missouri,  which  bears  directly 
upon  the  orders  of  the  assembly  made  in  1869 » 
and   1867.      Missouri,  etc,  v.  Farris,  45  Mo. 
183. 

A  minority,  separating  itself  from  the  ma- 
jority in  a  Presbyterian  church  and  assuming 
at  its  own  mere  will  a  new  and  distinct  organ- 
ization, cannot  claim  the  right  of  occupying  the 
house  of  worship  to  the  exclusion  of  the  major- 
ity, who  have  preserved  their  position  in  the 
general  organization,  and  who  are  recognized 
by  the  latter  as  the  lawful  church.  The  ad- 
hering members  have,  in  point  of  fact  and  in 
view  of  the  law,  all  the  evidences  which  a  civil 
court  could  require,  ot  its  being  the  true  society 
entitled  to  the  use  of  the  property. 

Gibson  v.  Armstrong,  7  B.  Mon.  492;  Shan- 
nan  V.  Frost,  3  B.  Mon.  258;  Den  v.  Bolton,  7 
Halst.  206;  Amei;  Prim,  iSoc,  v.  Pilling,  4  Zab» 
659;  Robertson  v.  Bullions,  9  Barb.  04;  John*9 
Isl,  Church  Case,  2  Rich.  £q.  215;  Ferraria  v. 
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Vasconoelles,  23  Til.  461;  Madden  v.  Chom,  8 
B.  Mon.  70;  Kinakern  v.  Lutheran  Church,  1 
Sandf.  Ch.  440;  Mcdinnia  v.  Watson,  41  Pa.  15. 
14  B.  Mon.  50. 

^Ir.  Justice  Miller  delivered  the  opinior 
of  the  court: 

This  case  belonjjs  to  a  class,  happily  rare  in 
our  courts,  in  which  one  of  the  parties  to  a 
controversy,  essentially  ecclesiastical,  resorts 
to  the  judicial  tribunals  of  the  state  for  the 
maintenance  of  rijfhts  which  the  church  has  re- 
fused to  acknowledge,  or  found  itself  unable  to 
protect.  Much  as  such  dissensions  amonpr  the 
714*]  members  of  a  reliidous  society  should  •be 
regretted,  a  regret  which  is  increased  wlien  pass- 
ing from  the  control  of  the  judicial  and  legis- 
lative bodies  of  the  entire  organization  to  which 
the  society  belongs,  an  appeal  is  made  to  the 
secular  authority;  the  courts  when  so  called  on 
must  perform  their  functions  as  in  other  c;'ses. 

Religious  organizations  come  before  us  in  the 
same  attitude  as  other  voluntary  (issociatlons 
for  benevolent  or  charitable  purposes,  and  their 
rights  of  property,  or  of  contract,  are  equally 
under  the  protection  of  the  law,  and  the  actions 
of  their  members  subject  to  its  restraints.  Con- 
scious as  we  may  be  of  the  excited  feeling  en- 
gendered bjr  this  controversy,  and  of  the  extent 
to  which  it  has  agitated  the  intelligent  and 
pious  body  of  Christians  in  whose  bosom  it 
originHt«*d,  we  enter  upon  its  consideration  with 
the  satisfaction  of  knowing  that  the  principles 
on  which  we  are  to  decide  so  much  of  it  as  is 
proper  for  our  decision,  are  those  applicable 
alike  to  all  of  its  class,  and  that  our  duty  is 
fhe  simple  one  of  applying  those  principles  to 
the  facts  before  us. 

It  is  a  bill  in  chancery  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky, 
brought  by  William  A.  Jones,  Mary  J.  Jones, 
and  Ellenor  Lee,  citizens  of  Indiana,  against 
John  Watson  and  others  named,  citizens  of  Ken- 
tucky, and  against  the  trustees  of  the  Tliird  or 
Walnut  Street  Presbyterian  Church,  in  Louis- 
ville, a  corporation  created  by  an  act  of  the 
legislature  of  that  state.  The  trustees,  McDou- 
gall,  McPherson,  and  Ash  era  ft,  are  also  sued  as 
citizens  of  Kentucky.  Plaintiffs  allege  in  their 
bill  that  they  are  members  in  good  and  regular 
standing  of  said  churdi,  attending  its  religious 
exercises  under  the  pastorship  of  the  Rev.  John 
8.  Hays,  and  that  the  defendants,  Qeorge  Ful- 
ton and  Henry  Farley,  who  claim  without  right 
to  be  trustees  of  the  church,  supported  and  rec- 
ognized as  such  by  th^  defendants,  John  Watson 
and  Joseph  Gault,  who  also  without  right  claim 
to  be  ruling  elders,  are  threatening,  preparing, 
and  about  to  take  unlawful  possession  of  the 
605*]  *hou8e  of  worship  and  grounds  belonging 
to  the  church  and  to  prevent  Hays,  who  is  the 
rightful  pastor,  from  ministering  therein,  refus- 
ing to  recognize  him  as  pastor,  and  to  recognize 
as  ruling  elder  Thomas  J.  Hackney,  who  is  the 
^ole  lawful  ruling  elder;  and  that  when  they  ob- 
tain such  possession  they  will  oust  said  Hays 
and  Hackney,  and  those  who  attend  their  min- 
istrations, among  whom  are  complainants. 

And  tliey  further  allege  that  Hackney,  whose 
duty  it  is  as  elder,  and  McDougall,  McPherson, 
and  Ashcraft,  whose  duty  as  trustees  it  is  to 
protect  the  rights  thus  threatened,  by  such  a 
proceeding  in  the  courts  as  will  prevent  the  ex- 
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^cution  of  the  threats  and  designs  of  the  other 
lefendants,  refuse  to  take  any  steps  to  that  end. 

They  further  allege  that  the  Walnut  Street 
Church,  of  which  they  are  members,  now  forms, 
md  has,  ever  since  its  orgnni/ation  in  the  year 
1842,  formed,  a  part  of  the  Presbyterian  ChurcU 
if  the  United  States  known  as  the  Old  School, 
which  is  governed  by  a  written  constitution 
that  includes  the  Confession  of  Faith,  Form  of 
Government,  Book  of  Discipline,  and  Directory 
for  Worship,  and  that  the  governing  bodies  of 
the  general  Church  above  the  Walnut  Street 
Cliurch,  are,  in  successive  order,  the  presb\-tery 
of  Louisville,  the  synod  of  Kentucky,  and  the 
general  assembly  of  the  Presbyterian  church 
of  the  United  States;  that  while  the  plaintifTa 
and  about  one  hundred  and  fifteen  members  who 
worship  with  them,  and  Mr.  Hays,  the  pastor. 
Hackney,  the  ruling  elder,  and  the  trustees.  Mc- 
Dougall, "NfcPherson,  and  Ashcraft,  are  now  in 
full  inoniljcrship  and  relation  with  the  lawful 
'General  Presbvterian  Church  aforesaid,  the  de- 
fendnnts  U'lmed.  with  about  thirty  persons,  for- 
merly members  of  said  church,  worshipping  un- 
der one  Dr.  Ynndell  as  pastor,  have  Hcceded  and 
withdrawn  themselves  from  said  Walnut  Street 
Church,  and  from  the  Oentral  Presbyterian 
Church  of  the  United  States,  and  have  volun- 
tarily conn<»ot4»d  them^Ives  with  and  are  now 
members  of  another  religious  society,  and  that 
they  have  repudiated  and  do  now  repudiate  and 
renounce  the  authority  •and  jurisdiction  [*BBS 
of  the  various  judicatories  of  the  Presbyterian 
Church  of  the  United  States,  and  acknowledge 
and  recognize  the  authority  of  other  church  ju- 
dicatories which  are  disconnected  from  the  Pres- 
byterian Church  of  the  United  States,  and  from 
the  Walnut  Street  Cliurch.  And  they  allege 
that  Watson  and  Gault  have  been,  by  order  of 
the  general  assembly  of  said  church,  dropped 
from  the  roll  of  elders  in  said  church,  for  hav- 
ing so  withdrawn  and  renounced  its  jurisdic- 
tion, and  the  general  assembly  has  declared  the 
organization  to  which  plaintiffs  adhere,  to  be 
the  true  and  only  Walnut  Street  Presbjrterian 
Church  of  Louisville. 

They  pray  for  an  injuneticm  and  for  general 
relief. 

The  defendants,  Hackney,  McDougall,  Mc- 
Pherson, and  Ashcraft,  answer,  admitting  the 
allegations  of  the  bill,  and  that,  though  re- 
quested, they  had  refused  to  prosecute  legal  pro- 
ceedings in  the  matter. 

The  other  defendants  answer  and  deny  almost 
every  allegation  in  the  bill.  They  claim  to  be 
the  lawful  officers  of  the  Walnut  Street  Presby- 
terian Church,  and  that  they  and  those  whom 
they  represent  are  the  true  members  of  the 
chiurch.  They  deny  having  withdrawn  from 
the  local  or  the  general  church,  and  deny  that 
the  action  of  the  general  assembly  cutting  them 
off  was  within  its  constitutional  autliority. 
They  say  that  the  plaintiffs  are  not,  and  never 
have  been,  lawfully  admitted  to  membership  in 
the  Walnut  Street  Church,  and  have  no  such 
interest  in  it  as  will  sustain  this  suit,  and  they 
set  up  and  rely  upon  a  suit  still  pending  in  the 
chancery  court  of  l»uisville,  which  they  say  in- 
volves the  same  subject-matter,  and  is  between 
the  same  parties  in  interest  as  the  present  suit. 
They  allege  that  in  that  suit  they  have  been 
declared  to  be  the  only  true  and  lawful  trustees 
and  elders  of  the  Walnut  Street  Church,  and  an 
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tnrdcr  bas  been  made  to  place  them  in  possession 
of  the  church  property,  which  order  remains 
unexecuted^  and  the  property  is  still  in  pos- 
session of  the  marshal  of  that  court  as  its  re- 
ceiver. Tiiese  facts  are  relied  on  in  bar  of  the 
present  suit. 

This  statement  of  the  proceedings  is  indispen- 
sable to  an  understanding  of  the  points  arising 
in  the  case.  So  far  as  an  examination  of  the 
evidence  may  be  necessary,  it  will  be  made,  as  it 
is  required  in  the  consideration  of  those  points. 

The  first  of  these  concerns  the  jurisdiction  of 
the  circuit  court,  which  is  denied;  first,  on  the 
ground  that  the  plaintiffs  have  no  such  interest 
in  the  subject  of  litigation  as  will  enable  them 
to  maintain  the  suit,  nnd,  second,  on  matters 
arising  out  of  the  alleged  proceedings  in  the 
«uit  in  the  chancery  couH  of  Louisville. 

The  allegation  that  the  plaintiffs  are  not  law- 
ful members  of  the  Walnut  Street  Church  is 
based  upon  the  assumption  that  their  admission 
as  members  was  by  a  pastor  and  elders  who  had 
no  lawful  authority  to  act  as  such.  As  the 
claim  of  those  elders  to  be  such  is  one  of  the 
matters  which  this  bill  is  brought  to  establish, 
and  the  denial  of  which  makes  an  issue  to  be 
tried,  it  is  obvious  that  the  objection  to  the  in- 
terest of  the  plaintiffs  must  stand  or  fall  with 
the  decision  on  the  merits,  and  cannot  be  de- 
cided as  a  preliminary  question.  Their  right 
to  have  this  question  decided,  if  there  is  no 
other  objection  to  the  jurisdiction,  cannot  be 
•doubted.  Some  attempt  is  made  in  the  answer 
to  question  the  good  faith  of  their  citizenship, 
but  this  seems  to  have  been  abandoned  in  the 
argument. 

715*]  *ln  regard  to  the  suit  in  the  chancery 
court  of  Louisville,  which  the  defendants  allege 
to  be  pending,  there  can  be  no  doubt  but  that 
that  court  is  one  competent  to  entertain  juris- 
diction of  all  matters  set  up  in  the  present  suit. 
As  to  those  matters,  and  to  the  parties,  it  is  a 
court  of  concurrent  jurisdiction  with  the  circuit 
court  of  the  United  States,  and  as  between  those 
courts  the  rule  is  applicable  that  the  one  which 
has  first  obtained  jurisdiction  in  a  given  case 
must  retain  it  exclusively  until  it  disposes  of  it 
by  a  final  judgment  or  decree. 

But  when  the  pendency  of  such  a  suit  is  set 
up  to  defeat  anotner,  the  case  must  be  the  same. 
Tnere  must  be  the  same  parties  or,  at  least, 
auch  as  represent  the  same  interest,  there  must 
be  the  same  rights  asserted,  and  the  same  relief 
prayed  for.  This  relief  must  be  founded  on  the 
-same  facts,  and  the  title  or  essential  basis  of  the 
relief  sought  must  be  the  same.  The  identity  in 
these  particulars  should  be  such  that  if  the  pend- 
ing case  had  already  been  disposed  of,  it  could 
be  pleaded  in  bar  as  a  former  adjudication  of 
the  same  matter  between  the  same  parties. 

In  the  case  of  Barroios  ▼.  Kindred,  4  )VaIl. 
^9»,  18  L.  ed.  383,  which  was  an  action  of  eject- 
ment^ the  plaintiff  showed  a  good  title  to  the 
land,  and  the  defendant  relied  on  a  former  judg- 
ment in  his  favor,  between  the  same  parties  for 
the  same  land;  the  statute  of  Illinois  making 
a  judgment  in  such  an  action  as  conclusive  as 
in  other  peirsonal  actions,  except  by  way  of  new 
trial.  But  this  court  held  that  as  in  the  second 
suit  the  plaintiff  introduced  and  relied  upon  a 
new  and  different  title,  acquired  since  the  first 
trial,  that  judgment  could  be  no  bar,  because 
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that  title  had  not  been  passed  upon  by  the  court 
in  the  first  suit. 

But  the  principles  which  should  govern  in 
regard  to  the  identity  of  the  matters  in  issue  in 
the  two  suits  to  make  the  pendency  of  the  one 
defeat  the  other  are  as  fully  discussed,  in  the 
case  of  Buck  v.  Colbath,  3  Wall.  334,  18  L.  ed. 
257,  where  that  was  the  main  question,  as  in 
any  case  we  have  been  able  to  find.  It  was 
*an  action  of  trespass,  brought  in  a  [*716 
state  court,  against  the  marshal  of  the  circuit 
court  of  the  United  States,  for  seizing  property 
of  the  plaintiff,  under  a  writ  of  attachment 
from  the  circuit  court.  And  it  was  brought  while 
the  suit  in  the  Federal  court  was  still  pending 
and  while  the  marshal  held  the  property  subject 
to  its  judgment.  So  far  as  the  lis  pendens  and 
possession  of  the  property  in  one  court,  and  a 
suit  brought  for  the  taking  by  its  officer  in  an- 
other, are  concerned,  the  analogy  to  the  present 
case  is  very  strong.  In  that  case  the  court 
said:  "It  is  not  true  that  a  court,  having  ob- 
tained jurisdiction  of  a  subject-matter  of  suit 
nnd  of  parties  before  it,  thereby  excludes  all 
other  courts  from  the  right  to  adjudicate  upon 
other  matters  having  a  very  close  connection 
with  those  before  the  first  court,  and  in  some 
instances  requiring  the  decision  of  the  same 
question  exactly.  In  examining  into  the  exclu- 
sive character  of  the  jurisdiction  in  such  cases, 
we  must  have  regard  to  the  nature  of  the  rem- 
edies, the  character  of  the  relief  sought,  and 
the  identity  of  the  parties  in  the  different 
suits."  And  it  might  nave  been  added,  to  the 
facts  on  which  the  claim  for  relief  is  founded. 
"A  party,"  says  the  court  by  way  of  example, 
^'having  notes  secured  by  a  mortgage  on  real  es- 
tate, may,  unless  restrained  by  statute,  sue  in 
a  court  of  chancery  to  foreclose  his  mortgage, 
and  in  a  court  of  law  to  recover  a  judgment  on 
his  notes,  and  in  another  court  of  law  in  an  ac- 
tion of  ejectment  for  possession  of  the  land. 
Here,  in  all  the  suits,  the  only  question  at  issue 
may  be  the  existence  of  the  debt  secured  by  the 
mortgage.  But,  as  the  relief  sought  is  differ- 
ent, and  the  mode  of  proceeding  different,  the 
jurisdiction  of  neither  court  is  affected  by  the 
proceedings  in  the  other."  This  opinion  con- 
tains a  critical  review  of  the  cases  in  this  court 
of  Hiigan  ▼.  Luoaa,  10  Pet.  402;  Peok  v.  Jen- 
nes$,  7  How.  624;  Taylor  ▼.  Oarryl,  20  How. 
594,  15  L.  ed.  1031 ;  and  Freeman  v.  Howe,  24 
How.  450,  16  L.  ed.  749,  cited  and  relied  on  by 
counsel  for  the  appellants;  and  we  are  satisfied 
that  it  states  the  doctrine  correctly. 

The  limits  which  necessity  assigns  to  this 
opinion  forbid  •our  giving,  at  length,  the  [•TIT 
pleadings  in  the  case  in  the  Louisville  chancery 
court.  But  we  cannot  better  state  what  is,  and 
what  is  not,  the  subject-matter  of  that  suit  or 
controversy,  as  thus  presented  and  as  shown 
throughout  its  course,  than  by  adopting  the  lan- 
guage of  the  court  of  appeals  of  Kentucky,  in 
its  opinion  delivered  at  the  decision  of  that 
suit,  in  favor  of  the  present  appellants.  "As 
suggested  in  argument,"  says  the  court,  "and 
apparently  conceded  on  both  sides,  this  is  not  a 
case  of  division  or  schism  in  a  church;  nor  is 
there  any  question  as  to  which  of  two  bodies 
should  be  recognized  as  the  Third  or  Walnut 
Street  Presbyterian  Church.  Neither  is  there 
any  controversy  as  to  the  authority  of  Watson 
and  Gault  to  act  as  ruling  elders ;  but  the  sole 
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inquiry  to  which  we  are  restricted  in  our  opin- 
ion 18,  whether  Avery,  McNaughtan,  and  Leach 
are  also  ruling  elders  and.,  therefore,  members 
of  the  session  of  the  church." 

The  pleading  in  the  present  suit  show  con- 
clusively a  different  state  of  facts,  different  is- 
sues, and  a  different  relief  sought.  This  is  a 
case  of  a  division  or  schism  in  a  church.  It  is 
a  question  as  to  which  of  two  bodies  shall  be 
recognized  as  the  Third  or  Walnut  Street  Pres- 
byterian Church.  There  is  a  controversy  as 
to  the  authority  of  Watson  and  Gault  to  act  as 
ruling  elders,  that  authority  being  denied  in  the 
bill  of  the  complainants;  and;  so  far  from  the 
claim  of  Avery,  McNaughtan,  and  Leach  to  be 
ruling  elders  being  the  sole  inquiry  in  this  case, 
it  is  a  very  subordinate  matter,  and  it  depends 
upon  facts*  and  circumstances  altogether  differ- 
ent from  those  set  up  and  relied  on  in  the  othei* 
suit,  and  which  did  not  exist  when  it  was 
brought.  The  issue  here  is  no  longer  a  mere 
ouestion  of  eldership,  but  it  is  a  separation  of 
tne  original  church  members  and  officers  into 
two  distinct  bodies,  with  distinct  members  and 
officers,  each  claiming  to  be  the  true  Walnut 
Street  Presbyterian  Church,  and  denying  the 
right  of  the  other  to  any  such  claim.  This 
brief  statement  of  the  issues  in  the  two  suits 
leaves  no  room  for  argument  to  show  that  the 
pendency  of  the  first  cannot  be  pleaded  either 
in  bar  or  in  abatement  of  the  second. 

The  supplementary  petition  filed  by  the  plain- 
718*]  tiffs  in  that  •case  after  the  decree  of  the 
dianoery  court  had  been  reversed  on  appeal,  and 
which  did  contain  very  much  the  same  matter 
found  in  the  present  bill,  was,  on  motion  of  the 
plaintiff's  counsel,  and  by  order  of  the  court, 
dismissed,  without  prejudice,  before  this  suit 
was  brought,  and  of  course  was  not  a  lis  pen- 
dens at  that  time. 

It  is  contended,  however,  that  the  delivery 
to  the  trustees  and  elders  of  the  body  of  which 
the  plaintiffs  are  members,  of  the  possession  of 
the  church  building,  cannot  be  granted  in  this 
suit,  nor  can  the  defendants  be  enjoined  from 
taking  possession  as  prayed  in  the  bill,  because 
the  property  is  in  the  actual  possession  of  the 
nu&rshaf  of  the  Louisville  chancery  court  as  its 
receiver,  and  because  there  is  an  unexecuted  de- 
cree of  that  court  ordering  the  marshal  to  de- 
liver the  possession  to  defendants. 

In  this  the  counsel  for  the  appellants  are,  in 
our  opinion,  sustained,  both  by  the  law  and  by 
the  state  of  the  record  of  the  suit  in  that  court. 

The  court,  in  the  progress  of  that  suit,  made 
several  orders  concerning  the  use  of  the  church, 
and  finally  placed  it  in  the  possession  of  the 
marshal  as  a  receiver,  and  there  is  no  order  dis- 
charging his  receivership;  nor  does  it  seem  to 
us  that  there  is  any  valid  order  finally  dispos- 
ing of  the  case,  so  that  it  can  be  said  to  be  no 
longer  in  that  court.  For,  though  the  chancery 
court  did,  on  the  20th  March,  1867,  after  the  re- 
versal of  the  case  in  the  court  of  appeals,  enter 
an  order  reversing  its  former  decree  and  dis- 
missing the  bill,  with  costs,  in  favor  of  the  de- 
fendants, the  latter,  on  application  to  the  ap- 
pellate court,  obtained  another  order  dated 
June  2ftth.  By  this  order,  or  mandate  to  the 
chancery  court,  it  was  directed  to  render  a 
judgment  in  conformity  to  the  opinion  and 
mandate  of  the  court,  restoring  possession,  use 
pnd  control  of  the  church  property  to  the  par- 
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ties  entitled  thereto,  according  to  said  opiniovr 
and  so  far  as  they  were  deprived  thereof  by  tht- 
marshal  of  the  chancery  court  under  its  order. 

In  obedience  to  this  mandate  the  chancery- 
court,  on  the  18th  September,  three  months 
after  the  conunencement  of  *this  suit,  [*719 
made  an  order  that  the  marshal  restore  the  pos- 
session, use  and  control  of  the  church  building^ 
to  Henry  Farley,  George  Fulton,  B.  F.  Avery,  or 
a  majority  of  them,  as  trustees,  and  to  John 
Watson,  Joseph  Gault,  and  T.  J.  Hackney,  or  a 
majority  of  them-,  as  ruling  elders,  and  to  re- 
port how  he  had  executed  the  order,  and  reserv- 
ing the  case  for  such  further  order  as  might  be- 
necessary  to  enforce  full  obedience. 

It  is  argued  here  by  counsel  for  the  appellees 
that  the  case  was,  in  effect,  disposed  of  by  the 
orders  of  the  chancery  court,  and  that  nothing: 
remained  to  be  done  which  could  have  any  prac- 
tical operation  on  the  rights  of  the  parties. 

But  if  the  court  of  appeals,  in  reversing  the 
decree  of  the  chancellor  in  favor  of  the  plain- 
tiffs, was  of  opinion  that  the  defendants  should 
be  restored  to  the  position  they  occupied  in  re- 
gard to  the  possession  and  control  of  the  prop- 
erty before  that  suit  began,  we  have  no  doubt 
of  their  right  to  make  such  order  as  was  neces- 
sary to  effect  that  object;  and  as  the  proper 
mode  of  doing  this  was  by  directing  the  chan- 
cellor to  make  the  necessary  order,  and  have 
it  enforced  as  chancery  decrees  are  enforced  in 
his  court,  we  are  of  opinion  that  the  order  of 
the  court  of  appeals,  above  recited,  was  in  es- 
sence and  effect,  a  dcK^ree  in  that  cause  for  such 
restoration,  and  that  the  last  order  of  the  chan- 
cery court,  made  in  accordance  with  it,  is  a  val- 
id, subsisting  decree,  which,  though  final,  is  uii- 
executed. 

The  decisions  of  this  court  in  the  cases  of 
Taylor  v.  Carryl,  20  How.  594,  16  L.  ed.  1031, 
and  Freeman  v.  Howe,  24  How.  4^0,  16  L.  ed. 
749,  and  Buck  v.  Colhalh,  3  Wall.  334,  18  L.  ed. 
257,  arc  conclusive  that  the  marshal  of  the 
chancery  court  cannot  be  displaced  as  to  the 
mere  actual  possession  of  the  property,  because 
that  might  lead  to  a  personal  conflict  between 
the  officers  of  the  two  courts  for  that  posses- 
sion. And  the  act  of  Congress  of  March  2^ 
1793,  1  U.  S.  Statutes,  334,  §  5,  aa  construed  in 
the  cases  of  Diggs  v.  Wolcott,  4  Cranch,  179, 
and  Peck  v.  Jenness,  7  How.  625.  are  equally 
conclusive  against  any  injunction  from  the  cir- 
cuit court,  forbidding  the  defendants  •to  ["720^ 
take  the  possession  which  the  unexecuted  decree 
of  the  chancery  court  requires  the  marshal  to 
deliver  to  them. 

But,  though  the  prayer  of  the  bill  in  this  suit 
does  ask  for  an  injunction  to  restrain  Watson, 
Gault,  Fulton,  and  Farley  from  taking  posses- 
sion, it  also  prays  such  other  and  further  relief 
as  the  nature  of  the  case  requires,  and  especial- 
ly that  said  defendants  be  rescrained  from  in- 
terferinfii  with  Hays,  as  pastor,  and  plaintiffs  iir 
worshiping  in  said  church.  Under  this  prayer 
for  general  relief,  if  therowas  any  decree  which 
the  circuit  court  could  render  for  the  protection 
of  the  right  of  the  plaintiffs,  and  which  did  not 
enjoin  the  defendants  from  taking  possession  of 
the  church  property,  and  which  did  not  disturb 
the  possession  of  the  marshal  of  the  Louisville 
chancery,  that  court  had  a  right  to  hear  the 
caae  and  grant  that  relief.  This  leads  us  to  in- 
quire what  is  the  nature  and  character  of  the 
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possessicm  to  which  tho«e  parties  are  to  be  re- 
stored. 

One  or  two  propositions  which  seem  to  admit 
of  no  controversy  are  proper  to  be  noticed  in 
this  connection.  1.  Both  by  the  act  of  the 
Kentucky  legislature  creating  the  trustees  of 
the  Church  a  body  corporate,  and  by  the  ac- 
knowledged rules  of  the  Presbyterian  Church, 
the  trustees  were  the  mere  nominal  title  holders 
and  custodians  of  the  church  property,  and  oth- 
er trustees  were^  or  could  be  elected  by  the  con- 
gregation, to  supply  their  places  once  in  every 
two  years.  2.  That  in  the  use  of  the  property 
for  all  religious  services  or  ecclesiastical  pur- 
poses, the  trustees  were  under  the  control  of  the 
diurch  session.  3.  That  by  the  constitution  of 
all  Presbyterian  churches,  the  session,  which  is 
the  governing  body  in  each,  is  composed  of  the 
ruling  elders  and  pastor,  and  in  all  business  of 
the  session  the  majority  of  its  members  govern, 
the  number  of  elders  for  each  congregation  be- 
ing variable. 

The  trustees  obviously  hold  possession  for 
the  use  of  the  persons  who  by  the  constitution, 
usages  and  laws  of  the  Presbyterian  body,  are 
entitled  to  that  use.  They  are  liable  to  remov- 
al by  the  congregation  for  whom  they  hold  this 
trust,  and  others  may  be  substituted  in  their 
721*]  places.  They  'have  no  personal  owner- 
ship or  right  beyond  this,  and  are  subject  in 
their  official  relations  to  the  property,  to  the 
control  of  the  session  of  the  Church. 

The  pos^ssion  of  the  elders,  though  accom- 
panied with  larger  and  more  efBcient  powers  of 
control,  is  still  a  fiduciary  possession.  It  is 
as  a  session  of  the  Church  alone  that  they  could 
exercise  power.  Except  by  an  order  of  the  ses- 
sion in  regular  meeting  they  have  no  right  to 
make  any  order  concerning  the  use  of  the  build- 
ing, and  any  action  of  the  session  is  necessarily 
in  the  character  of  fepresentatives  of  the  church 
hody  by  whose  members  it  was  elected. 

If,  then,  this  true  body  of  the  Church,  the 
members  of  that  congregation,  having  rights  of 
user  in  the  building,  have,  in  a  mode  which  is 
authorized  by  the  canons  of  the  general  church 
in  this  country,  elected  and  installed  other  eld- 
ers, it  does  not  seem  to  us  inconsistent  or  at 
variance  with  the  nature  of  the  possession 
which  we  have  described,  and  which  the  chan- 
cery court  orders  to  be  restored  to  the  defend- 
ants, that  they  should  be  compelled  to  recognize 
these  rights,  and  permit  those  who  are  the  real 
beneficiaries  of  the  trust  held  by  them,  to  enjoy 
the  uses,  to  protect  which  that  trust  was  cre- 
ated. Undoubtedly  if  the  order  of  the  chancery 
court  had  been  executed,  and  the  marshal  had 
delivered  the  key  of  the  church  to  the  defend- 
ants, aud  placed  them  in  the  same  position  they 
were  in  before  that  suit  was  commenced,  they 
could  in  any  court  having  jurisdiction  and  in  a 
case  properly  made  out,  be  compelled  to  respect 
the  rights  we  have  stated,  and  oe  controlled  in 
their  use  of  the  possession  by  the  court,  so  far 
as  to  secure  those  rights. 

All  that  we  have  said  in  regard  to  the  pos- 
session which  the  marshal  is  directed  to  deliver 
to  the  defendants  is  equally  applicable  to  the 
possessitm  held  by  him  pending  the  execution 
of  that  order.  His  possession  is  a  substitute 
for  theirs,  and  the  order  under  which  he  re- 
ceived that  possession,  which  we  have  recited, 
shows  this  very  clearly. 
18  Wall. 


The  decree  which  we  are  now  reviewing  seems 
to  us  to  be  carefully  framed  on  this  view  of  the 
matter.  While  the  rights  of  the  plaintiffs  and 
those  whom  they  sue  for,  are  admitted 
•and  established,  the  defendants  are  still  [*721K 
recognized  as  entitled  to  the  pos'session  whiclr 
we  have  described ;  and  while  they  are  not  en- 
joined from  receiving  that  possession  from  the 
marshal,  and  he  is  not  restrained  from  c^ying^ 
the  chancery  court  by  delivering  it,  and  while* 
there  is  no  order  made  on  the  marshal  at  all  to* 
interfere  with  his  possession,  the  defendants 
are  required  by  the  decree  to  respect  the  righta- 
of  the  plaintiffs,  and  to  so  use  the  possession 
and  control  to  which  they  may  be  restored  a9 
not  to  hinder  or  obstruct  the  true  uses  of  the 
trust,  which  that  possession  is  intended  to  pro- 
tect. 

We  are  next  to  inquire  whether  the  decree 
thus  rendered  is  based  upon  an  equally  just 
view  of  the  law  as  applied  to  the  facts  of  thi» 
controversy. 

These,  though  making  up  a  copious  record  of 
matter  by  no  means  pleasant  readinir  to  the  sin- 
cere and  thoughtful  Christian  philanthropist, 
may  be  stated  with  a  reasonable  brevity,  so  far 
as  they  bear  upon  the  principles  which  must 
decide  the  case. 

From  the  commencement  of  the  late  war  of 
insurrection  to  its  close,  the  General  Assembly^ 
of  the  Presbyterian  Church  at  its  annual  meet- 
ings expressed,  in  declaratory  statements  or 
resolutions,  its  sense  of  the  obligation  of  all 
good  citizens  to  support  the  Federal  govern- 
ment in  that  struggle;  and  when,  by  the  proc- 
lamation of  President  Lincoln,  emancipation  of 
the  slaves  of  the  states  in  insurrection  was  an- 
nounced, that  body  also  expressed  views  favor- 
able to  emancipation,  and  adverse  to  the  insti- 
tution of  slavery.  At  its  meeting  in  Pittsburgh 
in  May,  1865,  instructions  were  given  to  the 
Presbyteries,  the  Board  of  Missions,  and  to  the 
sessions  of  the  churches,  that  when  any  persons 
from  the  southern  states  should  make  applica- 
tion for  employment  as  missionaries,  or  for  ad- 
mission as  members  or  ministers  of  churches, 
inquiry  should  be  made  as  to  their  sentiments 
in  regard  to  loyalty  to  the  government,  and  on 
the  subject  of  slavery;  and  if  it  was  found  that 
they  had  been  guilty  of  voluntarily  aiding  the 
War  of  the  Rebellion,  or  held  the  doctrine  an- 
nounced by  the  large  body  of  the  churches  in 
the  insurrectionary  states,  which  had  organized 
a  new  general  assembly,  that  ''the  system  of  ne- 
gro slavery  in  the  south  is  a  divine  institution,, 
and  that  it  is  the  peculiar  mission  of  the  south- 
em  church  to  conserve  that  institution"  they 
should  be  required  to  repent  and  forsake  these 
sins  before  they  could  be  received. 

In  the  month  of  September,  thereafter,  the 
Presbytery  of  Louisville,  under  whose  imme- 
diate jurisdiction  was  the  Walnut  Street 
Church,  adopted  and  published  in  pamphlet 
form,  what  is  called  ''a  declaration  and  testi- 
mony against  the  erroneous  and  heretical  doc- 
trines and  practices  which  have  obtained  and 
been  propagated  in  the  Presbyterian  Church  of 
the  United  States  during  the  last  five  years. '^ 
This  declaration  denounced,  in  the  severest 
terms,  the  action  of  the  general  assembly  in  the 
matters  we  have  just  mentioned,  declared  their 
intention  to  refuse  to  be  governed  by  that  ac- 
tion, and  invited  the  co-operation  of  all  the 
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members  of  the  Presbyterian  Church  who 
shared  these  r^entiments  of  the  declaration,  in  a 
•concerted  resistance  to  what  they  called  the 
^usurpation  of  authority  by  the  assembly. 

It  is  useless  to  pursue  a  history  of  this  con- 
troversy further  with  minuteness. 

The  general  assembly  of  18G6  denounced  the 
declaration  and  testimony,  and  declared  that 
every  Presbytery  wliich  refused  to  obey  its  or- 
der should  be  ipso  facto  dissolved  and  called  to 
answer  before  the  next  general  assembly,  giving 
the  Louisville  Presbytery  an  opportunity  for  re- 
pentance and  conformity.  The  Louisville  Pres- 
oytery  divided,  and  the  adherence  of  the  decla- 
ration and  testimony  sought  and  obtained  ad- 
mission in  1808,  into  "the  Presbyterian  Church 
of  the  Confederate  States"  of  which  we  have  al- 
ready spoken,  as  having  several  years  previous- 
ly withdrawn  from  the  General  Assembly  of  the 
United  States,  and  set  up  a  new  organization. 

We  cannot  better  state  the  results  of  these 
proceedings  upon  the  relation  of  the  church 
organi74ition  and  members  to  each  other  and  to 
this  controversy,  than  in  the  brief  of  the  lan- 
guage of  the  appellants'  counsel  in  this  court. 

In  January,  1806,  the  congregation  of  the 
Walnut  Street  Church  became  divided  in  the 
manner  stated  above,  ench  claiming  to  consti- 
tute the  Church,  although  the  issue  as  to  mem- 
bership was  not  distinctly  made  in  the  chan- 
cery suit  of  Avery  v.  Watson.  Both  parties  at 
this  time  recognized  the  same  superior  church 
judicatories. 

On  the  10th  June,  1866,  the  Synod  of  Ken- 
tucky became  divided,  the  opposing  parties  in 
•each  claiming  to  constitute  respectively  the 
true  Presbytery  and  the  true  Synod ;  each  mean- 
while recognizing  and  claiming  to  adhere  to  the 
same  general  assembly.  Of  these  contesting 
bodies,  the  appellants  adhered  to  one;  the  ap- 
pellees to  another. 

On  the  Ist  of  June,  1867,  the  Presbytery  and 
Synod  recognized  by  the  appellants,  were  de- 
clared by  the  general  assembly  to  be  "in  no 
sense  the  true  and  lawful  Synod  and  Presbytery, 
in  connection  with  and  imder  the  care  and  au- 
"thority  of  the  General  Assembly  of  the  Presby- 
terian Church  in  the  United  States  of  Amer- 
ica;" and  were  permanently  excluded  from  con- 
nection with  or  representation  in  the  assembly; 
"by  the  same  resolution  the  Synod  and  Presby- 
tery adhered  to  by  appellees  were  dedar^  to  be 
the  true  and  lawful  Presbytery  of  Louisville, 
and  Synod  of  Kentucky. 

The  Synod  of  Kentucky  thus  excluded  by  a 
resolution  adopted  the  28th  June,  1867,  declared 
"that,  in  its  future  action,  it  will  be  governed 
by  this  recognized  sundering  of  all  its  relation 
to  the  aforesaid  revolutionary  body  (the  gener- 
al assembly)  by  the  acts  of  that  body  itself." 
The  Presbytery  took  substantially  the  same  ac- 
tion. 

In  this  ilnal  severance  of  Presbytery  and 
Synod  from  the  general  assembly,  the  appel- 
lants and  appellees  continued  to  adhere  to  lK)th 
l)odies  at  llrst  recognized  by  them  respectively. 

In  the  earliest  stages  of  this  controversy  it 
was  found  that  a  majority  of  the  members  of 
the  Walnut  Street  Church  concurred  with  the 
action  of  the  genera]  assembly,  while  Watson 
and  Gail  It,  as  ruling  elders,  and  Fulton  and 
Farley  as  trustees,  constituting  in  each  case  a 
n<«iority  of  the  session  and  of  the  trustees,  with 
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Mr.  MoElroy,  the  pastor,  83rmpathized  with  the 
party  of  the  declaration  and  testimony  of  the 
Louisville  Presbytery.  This  led  to  a  breach  by 
each  party  to  exclude  the  other  from  participa- 
tion in  the  session  of  the  church  and  the  use  of 
the  property.  This  condition  of  affairs  being 
brought  before  the  Synod  of  Kentucky  before 
any  separation,  that  bodv  appointed  a  commis- 
sion to  hold  an  election  by  the  members  of  the 
Walnut  Street  Church,  of  three  additional  rul- 
ing elders.  Watson  and  Gault  refused  to  open 
the  church  for  the  meeting  to  hold  this  elec- 
tion, but  the  majority  of  the  members  of  the 
congregation,  meeting  on  the  sidewalk  in  front 
of  the  church,  organized  and  elected  Avery, 
Leech,  and  McNaughton  additional  ruling  el- 
ders, who,  if  lawful  elders,  constituted,  with 
Mr.  Hackney,  a  majority  of  the  session.  Gault, 
Watson,  Farley,  and  Fulton  refused  to  recog- 
nize them  as  such;  and  hence  the  suit  in  the 
chancery  court  of  Louisville,  which  turned  ex- 
clusively on  that  question. 

The  newly  elected  elders  and  the  majority  of 
the  congregation  have  adhered  to  and  been  rec- 
ognized by  the  general  assembly,  as  the  regu- 
lar and  lawful  Walnut  Street  Church  and  of- 
ficers; and  Gault,  Watson,  Fulton,  and  Farley, 
and  the  minority  of  the  members,  have  cast 
their  fortunes  with  those  who  adhered  to  the 
declaration  and  testimony  party. 

The  division  and  separation  finally  extended 
to  the  Presbytery  of  Louisville  and  the  Synod 
of  Kentucky.  It  is  now  complete  and  appar- 
ently irreconcilable,  and  we  are  called  upon  to 
declare  the  beneficial  uses  of  the  church  prop- 
erty in  this  condition  of  total  separation  be- 
tween the  members  of  what  was  once  a  united 
and  harmonious  congregation  of  the  Presbyte- 
rian Church. 

The  questions  which  have  come  before  the 
civil  courts  concerning  thh  rights  to  property 
held  by  ecclesiastical  bodies,  may,  so  far  aa  we 
have  been  able  to  examine  them,  be  profitably 
classified  under  three  general  heads,'  which  of 
course  do  not  include  cases  governed  by  consid- 
erations applicable  to  a  cAiurch  established  and 
supported  by  law  as  the  religion  of  the  state. 

1.  The  first  of  these  is  when  the  property 
which  is  the  subject  of  controversy  has  been, 
by  the  deed  or  will  of  the  donor,  or  other  in- 
strument by  which  the  property  is  held,  by  the 
express  terms  of  the  instrument  devoted  to  the 
teaching,  support  or  spread  of  some  specific 
form  of  religious  doctrine  or  belief. 

2.  The  second  is  when  the  property  is  held 
by  a  religious  congregation  which,  by  uke  nature 
of  its  organization,  is  strictly  independent  of 
other  ecclesiastical  associations,  and  so  far  aa 
church  government  is  concerned,  owes  no  fealty 
or  obligation  to  any  higher  authority. 

3.  The  third  is  where  the  religious  congrega- 
tion or  ecclesiastical  body  holding  the  property 
is  but  a  subordinate  member  of  some  general 
church  organization  in  which  there  are  supe- 
rior ecclesiastical  tribunals  with  a  general  and 
ultimate  power  of  control  more  or  less  complete 
in  some  supreme  ^judicatory  over  the  [*723 
whole  membership  of  that  general  organization. 

In  regard  to  the  first  of  these  classes  it  seems 
hardly  to  admit  of  a  rational  doubt  that  an  in- 
dividual or  an  association  of  individuals  may 
dedicate  prc^rty  by  way  of  trust  to  the  pur- 
pose of  sustaining,  supporting  and  pnmagating 
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•definite  religious  doctrines  or  principles,  pro- 
vidini;  that  m  doing  so  they  violate  no  law  of 
nioraiity.  and  give  to  the  instrument  by  which 
their  purpose  is  evidenced,  the  formalities  which 
the  Inws  require.  zVnd  it  would  seem  also  to  be 
the  obvious  duty  of  the  court,  in  a  case  proper- 
ly made,  to  see  that  the  property  so  detlicated  is 
not  diverted  from  the  trust  which  is  thus  at- 
taciied  to  its  use.     So  long  as  there  are  persons 

3unlified  within  the  meaning  of  the  original 
edication.  and  who  are  also  willing  to  teach 
the  doctrines  or  principles  prescribcHl  in  the  act 
of  dedication^  and  so  lon^  as  there  is  anyone  so 
intcrentcd  in  the  execution  of  the  trust  as  to 
have  a  standing  in  court,  it  must  be  that  they 
can  prevent  the  diversion  of  the  property  or 
fund  to  other  and  different  uses.  This  is  the 
general  doctrine  of  courts  of  equity  as  to  chari- 
ties, and  it  seems  equally  applicable  to  ecclesi- 
astical matters. 

In  such  case,  if  the  trust  is  confided  to  a  relig- 
ion** ccnigiegation  of  the  independent  or  con- 
gregational form  of  church  government,  it  is 
not  in  the  power  of  the  majority  of  that  congre- 
gation, however  preponderant,  by  reason  of  a 
change  of  views  on  religious  subjects,  to  carry 
the  property  so  confided  to  them  to  the  support 
of  new  and  conflicting  doctrine.  A  pious  man 
building  and  dedicating  a  house  of  worship  to 
the  MAi'  and  exclusive  use  of  those  who  believe 
in  the  doctrine  of  the  Holy  Trinity,  and  placing 
it  iin^ler  the  control  of  a  congregation  which  at 
the  time  holds  the  same  belief,  has  a  right  to  ex- 
pect that  the  law  will  prevent  that  property 
from  being  used  as  a  means  of  support  and  dis- 
semination of  the  Unitarian  doctrine,  and  as  a 
place  of  Unitarian  worship.  Nor  is  the  prin- 
ciple varied  when  the  organization  to  which  the 
trust  is  confided  is  of  the  second  or  associated 
form  of  church  government.  The  protection 
724*]  M'hich  the  law  'throws  around  the  trust 
is  the  same.  And  though  the  task  may  be  a 
delicate  one  and  a  difficult  one^  it  will  be  the 
^uty  of  the  court  in  such  cases^  when  the  doc- 
trine to  be  taught  or  the  form  of  worship  to  be 
used  is  definitely  and  clearly  laid  down,  to  in- 
quire whether  the  party  accused  of  violating  the 
trust  is  holding  or  teaching  a  different  doctrine, 
or  using  a  form  of  worship  which  is  so  far  vari- 
ant as  to  defeat  the  declared  objects  of  the 
trust.  In  the  leading  case  on  this  subject,  in 
the  English  courts,  of  the  Attometf  General  v. 
PearsoA,  3  Mer.  353,  Lord  Eldon  said :  "I  agree 
•with  the  defendants  that  the  religious  belief  of 
^he  parties  is  irrelevant  to  the  matters  in  dis- 
pute, except  80  far  as  the  King's  court  is  called 
upon  to  execute  the  trust."  That  was  a  case  in 
which  the  trust  deed  declared  the  house  which 
was  erected  under  it,  was  for  the  worship  and 
sen-ice  of  God.  And  though  we  may  not  be  sat- 
isfied with  the  very  artificial  and  elaborate  ar- 
gument by  which  the  Chancellor  arrives  at  the 
conclusion,  that  because  any  other  view  of  the 
nature  of  the  God-head  than  the  Trinitarian 
view  was  heresy  by  the  laws  of  England,  and  any 
one  giving  expression  to  the  UnitaHan  view  vras 
liable  to  be  severely  punished  for  heresy  by  the 
secular  courts,  at  the  time  the  deed  was 
made,  that  the  trust  was,  therefore,  for  Trinita- 
rian worship,  we  may  still  accept  the  statement 
that  the  court  has  the  right  to  enforce  a  trust 
dearly  defined  on  such  a  subject. 

The  cose  of  Miller  r.  Oahle,  2  Den.  492,  ap- 
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pears  to  have  been  decided  in  the  court  of  er- 
rors of  New  York  on  this  principle,  so  far  at 
any  ground  of  decision  can  be  gathered  from 
the  opinions  of  the  majority  of  the  court  as  re- 
ported. 

The  second  class  of  cases  which  we  have  de- 
scribed has  reference  to  the  case  of  a  church  of 
a  strictly  congregational  or  independent  organ- 
ization, governed  solely  within  itself,  cither  by 
a  majority  of  its  members  or  by  such  other  local 
organism  as  it  may  have  instituted  for  the  pur- 
pose of  ecclesiastical  government;  and  to  prop- 
erty held  by  such  a  church,  either  by  way  of 
purchase  or  donation,  with  no  other  specific 
•trust  attached  to  it  in  the  hands  of  the  ['725 
church  than  that  it  is  for  the  use  of  that  con- 
gregation as  a  religious  society. 

In  such  cases,  where  there  is  a  schism  which 
leads  to  a  separation  into  distinct  and  conflict- 
ing IxMlies,  the  rights  of  such  bodies  to  the  use 
of  the  property  must  be  deteimined  by  the  ordi- 
nary principles  which  govern  voluntary  associa- 
tions. If  the  principle  of  government  in  such 
cases  is  that  the  majority  rules,  then  the  nu- 
merical majority  of  members  must  control  the 
right  to  the  use  of  the  property.  If  there  be 
within  the  congregation  officers  in  whom  are 
vested  the  powers  of  such  control,  then  those 
who  adhere  to  the  acknowledged  organism  by 
which  the  Inxly  is  governed  are  entitled  to  the 
use  of  the  property.  The  minority  in  choosing 
to  separate  themselves  into  a  distinct  body,  and 
refusing  to  recognize  the  authority  of  the  gov- 
erning body,  can  claim  no  rights  in  the  prop- 
erty from  the  fact  that  they  had  once  been  mem- 
bers of  the  church  or  congregation.  Tliis  rul- 
ing admits  of  no  inquiry  into  the  existing  re- 
ligious opinions  of  those  who  comprise  the 
legal  or  regular  organization;  for,  if  such  was 
permitted,  a  very  small  minority,  without  any 
officers  of  the  church  among  them,  might  be 
found  to  be  the  only  faithful  supporters  of  the 
religious  dogmas  of  the  founders  of  the  church. 
There  being  no  such  trust  imposed  upon  the 
property  when  purchased  or  given,  the  court 
will  not  imply  one  for  the  purpose  of  expelling 
from  its  use  those  who  by  regular  succession 
and  order  constitute  the  church,  because  they 
may  have  changed  in  some  respect  their  views 
of  religious  truth. 

Of  the  cases  In  which  this  doctrine  is  applied 
no  bet^r  representative  can  be  found  than  that 
of  Shannon  v.  Frost,  3  B.  Mon.  253,  where  the 
principle  is  ably  supported  by  the  learned  chief 
justice  of  the  court  of  appeals  of  Kentucky. 

The  case  of  HmitK  v.  Nelson,  18  Vt.  511,  as- 
serts this  doctrine  in  a  case  where  a  legacy  was 
left  to  the  Associate  Congression  of  Ryegate, 
the  interest  whereof  was  to  be  annually  paid  to 
their  minister  forever.  In  that  case,  though 
the  Ryegate  ^congregation  was  one  of  a  [*726 
number  of  Presbyterian  churches  connected 
with  the  general  Presbyterian  body  at  large,  the 
court  held  that  the  only  inquiry  was  whether 
the  society  still  exists,  and  whether  they  have  a 
minister  chosen  and  appointed  by  the  majority 
axnd  regularly  ordained  over  the  society,  agree- 
ably to  the  usage  of  that  denomination.  And 
though  we  may  be  of  opinion  that  the  doctrine 
of  that  case  needs  modification,  so  far  as  it  dis- 
cusses the  relation  of  the  Ryegate  congregation 
to  the  other  judicatories  of  the  body  to  which  it 
belongs,  it  certainly  lays  down  the  principle 
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correctly  if  that  congregation  web  to  be  treated 
as  an  inde)»endent  one. 

But  the  third  of  these  classes  of  cases  is  the 
one  which  is  oftenest  found  in  the  courts,  and 
which,  with  reference  to  the  number  and  diffi- 
culty of  the  questions  involved,  and  to  other 
considerations,  is  every  way  the  most  impor- 
tant. 

It  is  the  case  of  property  acauired  in  any  of 
the  usual  modes  for  the  general  use  of  a  relig- 
ious congregation  which  is  itself  part  of  a  large 
and  general  organization  of  some  religious  de- 
nomination, with  which  it  is  more  or  less  inti- 
mately connected  by  religious  views  and  eccle- 
siastical government. 

The  case  before  us  is  one  of  this  class,  grow- 
ing out  of  a  schism  which  has  divided  the  con- 
gregation and  its  officers,  and  the  presbytery 
and  synod,  and  which  appeals  to  the  courts  to 
determine  the  right  to  the  use  of  the  property 
so  acquired.  Here  is  no  case  of  property  de- 
voted forever  by  the  instrument  which  con- 
veyed it,  or  by  any  specific  declaration  of  its 
ouner,  to  the  support  of  any  special  religious 
dogmas,  or  any  peculiar  form  of  worship,  but 
of  property  puscnased  for  the  use  of  a  religious 
congrqofation,  and  so  long  as  any  existing  relig- 
ious congregation  can  be  ascertained  to  be  that 
congregntion,  or  its  regular  and  legitimate  suc- 
cessor, it  is  entitled  to  the  use  of  the  property. 
In  the  case  of  an  independent  congreg&tion  we 
have  pointed  out  how  this  identity,  or  succes- 
sion, IS  to  be  ascertained,  but  in  cases  of  this 
character  we  are  bound  to  look  at  the  fact  that 
the  local  congregation  is  itself  but  a  member  of 
727*]  a  much  *  larger  and  more  important  re- 
ligious organization,  and  is  under  its  govern- 
ment and  control,  and  is  bound  by  its  orders 
and  judgments.  There  are  in  the  Presbyterian 
system  of  ecclesiastical  government,  in  regular 
succession,  the  Presbytery  over  the  session  or 
local  church,  the  Synod  over  the  Presbytery, 
and  the  general  assembly  over  all.  These  are 
called,  in  the  language  of  the  church  organs, 
"judicatories,"  and  they  entertain  appeals  from- 
the  decisions  of  those  below,  and  prescribe  cor- 
rective measures  in  other  cases. 

In  this  class  of  cases  we  think  the  rule  of 
action  which  should  govern  the  civil  courts, 
founded  in  a  broad  and  sound  view  of  the  re- 
lations of  church  and  state  under  our  system  of 
laws,  and  supported  by  a  preponderating  weight 
of  judicial  authority  is,  tnat.  whenever  the 
questions  of  discipline  or  of  faith,  or  ecclesias- 
tical rule,  custom  or  law  have  been  decided  by 
the  highest  of  these  church  judicatories  to 
which  file  matter  has  been  carried,  the  legal 
tribunals  must  accept  such  decisions  as  final, 
and  as  binding  on  them,  in  their  application  to 
the  case  before  them. 

We  concede  at  the  outset  that  the  doctrine  of 
the  English  courts  is  otherwise.  In  the  case  of 
The  Attorney  Genercl  v.  Pearson,  cited  before, 
the  proposition  is  laid  down  by  Lord  Eldon,  and 
sustained  by  the  peers,  that  it  is  the  duty  of  the 
court  in  such  cases  to  inquire  and  decide  for  it- 
self, not  only  what  was  the  nature  and  power  of 
these  church  judicatories,  but  what  is  the  true 
standard  of  faith  in  the  church  organization, 
and  which  of  the  contending  parties  before  the 
«ourt  holds  to  this  standard.  And  in  the  subse- 
quent case  of  Craigdallie  v.  AtTcman,  2  Bligh. 
529.  the  same  learned  judge  expresses  in  strong 
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terms  his  chagrin  that  the  court  of  sessions  of" 
^^cotland,  from  which  the  case  had  been  ap- 
pealed, had  failed  to  find  on  this  latter  subject^, 
so  that  he  could  rest  the  case  on  religious  belief, 
but  hfld  declared  that  in  this  matter  there  waa 
no  difi'crence  between  the  parties.  And  we  cao 
very  well  understand  how  the  Lord  Chancellor 
of  England,  who  is,  in  his  office,  in  a  large  sense, 
the  head  and  representative  of  •the  Es-  [•72» 
tablished  Church,  who  controls  very  largely  the 
church  patronage,  and  whose  judicial  decision 
may  be.  and  not  unfrequently  is,  invoked  in 
cases  of  heresy  and  ecclesiastical  contumacy, 
should  feel,  even  in  dealing  with  a  dissenting^ 
church,  but  little  delicacy  in  grapling  with  the 
most  abstruse  problems  of  theological  contro- 
versy, or  in  construing  the  instruments  which 
those  churches  liave  adopted  as  their  rules  of 
government,  or  inquiring  into  their  customs  and 
usages.  The  dissenting  church  in  England  is 
not  a  free  church  in  the  sense  in  which  we  apply 
the  term  in  this  country,  and  it  was  much  less 
free  in  Lord  Eldon's  time  than  now.  Laws  then 
existed  upon  the  sUtute  book  hampering  the 
free  exercise  of  religious  belief  and  worship  in 
many  most  oppressive  forms,  and  although  Pro- 
testant dissenters  were  less  burdened  than  Cath* 
olics  and  Jews,  there  did  not  exist  that  full,  en- 
tire and  practical  freedom  for  all  forms  of  relig- 
ious belief  and  practice  which  lies  at  the  foun- 
dation of  our  political  principles.  And  it  is- 
quite  obvious,  irom  an  examination  of  the  se- 
ries of  cases  growing  out  of  the  organization  of 
the  Free  Church  of  Scotland,  found  in  Shaw*s 
Reports  of  Cases  in  the  court  of  sessions,  that 
it  was  only  under  the  pressure  of  Lord  Eldon's 
ruling,  established  in  the  House  of  Lords,  ta 
which  final  appeal  lay  in  such  cases,  that  the- 
doctrine  was  established  in  the  court  of  sessions 
after  no  little  struggle  and  resistance.  The  full 
history  of  the  case  of  OraigdalHe  v.  Aikman,  in 
the  Scottish  court,  which  we  cannot   further 

Eursue,  and  the  able  opinion  of  Lord  Meadow- 
ank  in  Galbraith  v.  Smith,  15  Shaw  &  D.  Cas. 
808,  show  this  conclusively. 

In  this  country  the  full  and  free  right  to  en- 
tertain  any  religious  belief,  to  practice  anv  re- 
ligious principle,  and  to  teach  any  religious- 
doctrine  which  does  not  violate  the  laws  of  mo- 
rality and  property,  and  which  does  not  infringe 
personal  rights,  is  conceded  to  all.  The  law- 
knows  no  heresy,  and  is  committed  to  the  sup- 
port of  no  dogma,  tlie  establishment  of  no  sect. 
iTie  right  to  organize  voluntary  religious  asso- 
ciations to  assist  in  the  expression  and  dissemi- 
nation of  *any  religious  doctrine,  and  to  ['780 
create  tribunals  for  the  decision  of  controverted 
questions  of  faith  within  the  association,  and 
for  the  ecclesiastical  government  of  all  the  in- 
dividual members,  congregations,  and  officers 
within  the  general  association,  is  unquestioned. 
All  who  unite  themselves  to  such  a  body  do  so 
with  an  implied  consent  to  this  government, 
and  are  bound  to  submit  to  it.  But  it  would  be 
a  vain  consent  and  would  lead  to  the  total  sub- 
version of  such  religious  bodies,  if  anyone 
aggrieved  by  one  of  their  decisions  could  ap- 
peal to  the  secular  courts  and  have  them  re- 
versed. It  is  of  the  essence  of  these  religious 
unions,  and  of  their  right  to  establish  tribunals 
for  the  decision  of  questions  arising  amon^^ 
themselves,  that  those  decisions  should  be  bind- 
ing in  all  cases  of  ecclesiastical  cognizance,  sub- . 
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ject  only  to  such  appeals  as  the  organism  itself 
provides  for. 

Nor  do  we  see  that  justice  would  be  likely  to 
"be  promoted  by  submitting  those  decisions  to 
review  in  the  ordinary  judicial  tribunals.  Each 
of  these  large  and  influontial  bodies  (to  mention 
no  othiTs,  let  reference  l)e  had  to  the  Protestant 
Episcopal,  the  Methodist  Episcopal,  and  the 
Presbyterian  churches)  has  a  body  of  consti- 
tutional and  ecclesiastical  law  of  its  own,  to  be 
found  in  their  written  organic  laws,  their  books 
of  discipline,  in  their  collections  of  precedents, 
in  their  usage  and  customs,  which  as  to  each 
constitute  a  system  of  ecclesiastical  law  and  re- 
ligious faith  that  tnsks  the  ablest  minds  to  be- 
come familiar  with.  It  is  not  to  be  supposed 
that  the  judges  of  the  civil  courts  can  be  as 
competent  in  the  ecclesiastical  law  and  relig- 
ious fnith  of  all  these  bodies  as  the  ablest  men 
in  each  are  in  reference  to  their  own.  It  would 
therefore  be  an  appeal  from  the  more  learned 
tribunal  in  the  law  which  should  decide  the 
case,  to  one  which  is  less  sc. 

We  have  said  that  these  vi^Hs  are  supported 
by  the  preponderant  weight  of  authority  in  this 
country,  and  for  the  reasons  which  we  have 
given,  we  do  not  think  the  doctrines  of  the  En- 
glish cbanoery  court  on  this  subject  should 
have  with  us  the  influence  which  we  would 
cheerfully  accord  to  it  on  others. 
730*]  'We  have  already  cited  the  case  of 
Shannon  v.  Fro8t,  3  B.  Mon.  253,  in  which  the 
appellate  court  of  the  state,  where  this  contro- 
versy originated,  sustains  the  proposition  clear- 
ly and  fully.  "This  court."  says  the  Chief  Jus- 
tice, "having  no  ecclesiastical  jurisdiction,  can- 
not revise  or  question  ordinary  acts  of  church 
•discipline.  Our  only  judicial  power  in  the 
case  arises  from  the  conflicting  claims  of  the 
parties  to  the  church  property  and  the  use  of 
it.  We  cannot  decide  who  ought  to  be  mem- 
l)er8  of  the  church,  nor  whether  the  excommuni- 
^!ated  have  been  justly  or  unjustly,  regularly  or 
irregularly  cut  off  from  the  body  of  the  church." 

In  the  subsequent  case  of  Gibson  v.  Arm- 
atronp,  7  B.  Mon.  481,  which  arose  out  of  the 
general  division  of  the  Methodist  Episcopal 
Church,  we  understand  the  same  principles  to 
1^  laid  down  as  governing  that  case,  and  in  the 
•case  of  Watson  v.  Avery,  2  Bush,  332,  the  case 
relied  on  by  the  appellants  as  a  bar,  and  con- 
sidered in  the  former  part  of  this  opinion,  the 
doctrine  of  Shannon  y.  Froat  is  in  general  terms 
conceded,  while  a  distinction  is  attempted  which 
we  shall  consider  hereafter. 

One  of  the  most  careful  and  well-considered 
judgments  on  the  subject  is  that  of  the  court 
of  appeals  of  South  Carolina,  delivered  by 
Chancellor  Johnson  in  the  case  of  Harmon  v. 
Dreher,  1  Speer's  Eq.  87.  The  case  turned 
upon  ctTtain  rights  in  the  use  of  the  church 
property  claimed  by  the  minister  notwithstand- 
ing his  expulsion  from  the  synod  as  one  of  its 
members.*  "He  stands,"  says  the  Chancellor, 
'"convicted  of  the  oiTenses  alleged  against  him, 
by  the  sentence  of  the  spiritual  body  of  which 
ne  was  a  voluntary  member,  and  whose  pro- 
ceedings he  had  bound  himself  to  abide.  It  be- 
longs not  to  the  civil  power  to  enter  into  or  re- 
view the  proceedings  of  a  spiritual  court.  Tlie 
structure  of  our  government  has,  for  the  preser- 
vation of  civil  liberty,  rescued  the  temporal  in- 
stitutions from  religious  interference.  On  the 
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other  hand,  it  has  secured  religious  liberty  from 
the  invasion  of  the  civil  authority.  The  judg- 
ments, therefore,  of  ^religious  associa-  ['TSl 
tions,  bearing  on  their  own  members,  are  not 
examinable  here,  and  I  am  not  to  inquire  wheth- 
er the  doctrines  attributed  to  Mr.  Dreher  were 
held  by  him,  or  whether  if  held  were  anti-Lu- 
theran ;  or  whether  his  conduct  was  or  was  not 
in  accordance  with  the  duty  he  owed  to  the 
synod  or  to  his  denomination.  .  .  .  When  a 
civil  right  depends  upon  an  ecclesiaatical  mat- 
ter, it  is  the  civil  court,  and  not  the  ecclesiasti- 
cal which  is  to  decide.  But  the  civil  tribunal 
tries  the  civil  right,  and  no  more,  taking  the 
ecclesiastical  decisions  out  of  which  the  civil 
right  arises,  as  it  flnds  them."  The  principle  is 
reaflirmed  by  the  same  court  in  the  John's  Is- 
tan4  Church  Case,  2  Rich.  Eq.  215. 

In  Dph  v.  Bolton,  7  Halst.  2Q6,  the  supreme 
court  of  New  .Jersey  asserts  the  same  principles, 
und  though  founding  its  decision  mainly  on  a 
statute,  it  is  said  to  be  true  on  general  princi- 
ples. • 

The  supreme  court  of  Illinois,  in  the  case  of 
Ferraria  v.  Vasconcclles,  23  111.  456,  refers  to 
the  case  of  SJiannon  v.  Frost,  3  B.  Mon.  253, 
with  approval,  and  adopts  the  language  of  the 
court  that  "the  judicial  eye  cannot  penetrate 
the  veil  of  the  church  for  the  forbidden  pur- 
pose of  vindicating  the  alleged  wrongs  of  ex- 
cised members  r  when  they  became  members 
they  did  so  upon  the  condition  of  continuing 
or  not  as  they  and  their  churches  might  deter- 
mine, and  they  thereby  submit  to  the  ecclesias- 
tical power  and  cannot  now  invoke  the  super- 
visory power  of  the  civil  tribunals." 

In  the  very  important  case  of  Chase  v.  Cheny, 
58  111.  509,  recently  decided  in  the  same  court, 
Judge  Lawrence,  who  dissented,  says:  "We 
understand  the  opinion  as  implying  that  in  the 
administration  of  ecclesiastical  discipline,  and 
where  no  other  right  of  property  is  involved 
than  loss  of  the  clerical  office  or  salary  incident 
to  such  discipline,  a  spiritual  court  is  the  ex- 
clusive judge  of  its  own  jurisdiction,  and  that 
its  decision  of  that  question  is  binding  on  the 
secular  courts."  And  he  dissents  with  Judge 
Shelden  from  the  opinion  because  it  so  holds. 

•In  the  case  of  Watson  v.  Farris,  45  ['TSa 
Mo.  183,  which  was  a  case  growing  out  of  the 
schism  in  the  Presbyterian  Church  in  Missouri 
in  regard  to  this  same  declaration  and  testi- 
mony and  the  action  of  the  general  assembly, 
that  court  held  that  whether  a  case  was  regu- 
larly or  irregularly  before  the  assembly  was  a 
Question  which  the  assembly  had  the  right  to 
etermine  for  itself,  and  no  civil  court  could  re- 
verse, modify,  or  impair  its  action  in  a  matter 
of  merely  ecclesiastical  concern. 

We  cannot  better  close  this  review  of  the  au- 
thorities than  in  the  language  of  the  supreme 
court  of  Pennsylvania,  in  the  case  of  The  Oer- 
man  Ref,  Ch.  v.  Seihert,  3  Pa,  St.  291 1  "The 
decisions  of  ecclesiastical  courts,  like  every 
other  judicial  tribunal,  are  final,  as  they  are  the 
best  judges  of  what  constitutes  an  offense 
against  the  word  of  God  and  the  discipline  of 
the  Church.  Any  other  than  those  courts  must 
be  incompetent  judges  of  matters  of  faith,  dis- 
cipline, and  doctrine;  and  civil  courts.  If  they 
should  be  so  unwise  as  to  attempt  to  supervise 
their  judgments  on  matters  which  come  within 
their  jurisdiction,   would   only   involve   t'">ni. 
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Helves  in  a  sea  of  uncertainty  and  doubt  which 
would  do  anything  but  improve  either  religion 
or  good  morals/* 

In  the  subsequent  case  of  McQinnis  v.  Wat- 
son,  41  Pa.  21..  this  principle  is  again  applied 
and  supported  by  a  more  elaborate  argument. 

The  court  of  appeals  of  Kentuckv.  in  the 
case  of  Watson  v.  Avery^  2  Bush,  332,  before 
referred  to.  while  admittin<v  the  general  princi- 
ple here  laid  down,  maintains  that  when  a  de- 
cision of  an  ecclesiastical  tribunal  is  set  up  in 
the  civil  courts,  it  is  always  open  to  inquiry 
whether  the  tribunal  acted  within  its  jurisdic- 
tion, and  if  it  did  not,  its  decision  could  not  be 
conclusive. 

There  is,  perhaps,  no  word  in  legal  termi- 
nolojry  so  frequently  used  as  the  word  "juris- 
diction," so  capable  of  use  in  a  general  and 
vague  sense,  and  which  is  used  so  often  by  men 
learn(^  in  the  Iffw  without  a  due  regard  to  pre- 
cision in  its  application.  As  regards  its  use  in 
733*]  the  matters  we  have  ♦been  discussing,  it 
may  very  well  be  conceded  that  if  the  General 
Assembly  of  the  Presbyterian  Church  should 
im(Iertai<c  to  try  one  of  its  members  for  mur- 
der, and  punish  him  with  death  or  imprison- 
ment, its  sentence  would  lie  of  no  validity  in  a 
civil  court  or  anywhere  else.  Or  if  it  should  at 
the  instance  of  one  of  its  members  entertain  /u- 
risdiction  as  lietween  him  and  another  member 
as  to  their  individual  right  to  property,  real  or 
personal,  the  right  in  no  sense  depiending  on  ec- 
clesiastical questions,  its  decision  would  be  ut- 
terly disregarded  by  any  civil  court  where  it 
might  be  set  up.  And  it  might  be  said  in  a  cer- 
tain general  sense  very  justly,  that  it  was  be- 
cause the  general  assembly  had  no  jurisdiction 
of  tlie  case.  Illustrations  of  this  character 
could  be  multiplied  in  which  the  proposition  of 
the  Kentucky  court  would  be  strictly  applicable. 

But  it  is  a  very  different  thing  where  a  sub- 
ject-matter of  dispute,  strictly  and  purely  ec- 
clesiastical in  its  character — a  matter  over 
which  the  civil  courts  exercise  no  jurisdiction 
— a  matter  which  concerns  theological  contro- 
versy, church  discipline,  ecclesiastical  govern- 
ment, or  the  conformity  of  the  members  of  the 
church  to  the  standard  of  morals  required  of 
them — becomes  the  subject  of  its  action.  It 
may  be  said  here,  also,  that  no  jurisdiction  has 
been  conferred  on  the  tribunal  to  try  the  par- 
ticular case  before  it,  or  tlmt,  in  its  judgment, 
it  exceeds  the  powers  conferred  upon  it,  or  that 
the  laws  of  the  church  do  not  authorize  the  par- 
ticular form  of  proceeding  adopted;  «4nd,  m  a 
sense  often  used  m  the  courts,  all  of  those  may 
be  said  to  be  questions  of  jurisdiction.  But  it 
is  easv  to  see  that  if  the  civil  courts  are  to  in- 
quire into  all  these  matters,  the  whole  subject 
of  the  doctrinal  theology,  the  usages  and  cus- 
toms, the  written  laws,  and  fundamental  organ- 
ization of  every  religious  denomination  may, 
and  must,  be  examined  into  with  minuteness 
and  care,  for  they  would  become,  in  almost 
every  case,  the  criteria  by  which  the  validity  of 
the  ecclesiastical  decree  would  be  determined  in 
the  civil  court.  This  principle  would  deprive 
these  bodies  of  the  right  of  construing  their  own 
church  laws,  would  open  the  way  to  all  the 
734*]  evils  which  we  ♦have  depicted  as  attend- 
ant upon  the  doctrine  of  Lord  Eldon,  and  would 
in  oftcct  transfer  to  the  civil  courts  where  prop- 


ertv  rights  were  concerned  the  decision  of  all 
ecciesiastical  questions. 

And  this  is  precisely  what  the  court  of  ap- 
peals of  Kentucky  did  in  the  case  of  Watson  ▼. 
Avery,  supra.  Under  cover  of  inquiries  into 
the  jurisdiction  of  the  synod  and  presbytery 
over  the  congi'ogation,  and  of  the  general  as- 
sembly over  all,  it  went  into  an  elaborate  ex- 
amination  of  the  principles  of  Presbyterian 
Church  government,  and  ended  by  overruling- 
the  decision  of  the  highest  judicatory  of  that 
church  in  the  United  States,  both  on  the  juris- 
diction and  the  merits;  and,  substituting  ita 
own  judfpnent  for  that  of  the  ecclesiastical 
court,  decides  that  ruling  elders,  declared  to  be 
such  by  that  tribunal,  are  not  such,  and  must 
notxbe  recognized  by  the  cOncrregation.  though 
four  fifths  of  its  members  believe  in  the  judg* 
raent  of  the  assembly  and  desired  to  confomii 
to  its  decree. 

But  we  need  pursue  this  subject  no  further* 
Whatever  may  nave  been  the  case  before  the 
Kentucky  court,  the  appellants  in  the  case  pre- 
sented to  us  have  separated  themselves  wholly 
from  the  church  organization  to  which  they  be- 
longed when  this  controversy  commenced. 
They  now  deny  its  authority,  denounce  its  ac- 
tion and  refu'se  to  abide  by  its  judgments. 
They  have  first  erected  themselves  into  a  new 
organization,  and  have  since  joined  themselves 
to  another  totally  diA'erent.  if  not  hostile,  to  the 
one  to  which  they  belonged  when  the  difUcultv^ 
first  began.  Under  any  of  the  decisions  whick 
we  have  examined,  the  appellants,  in  their  pres- 
ent position,  ha^'e  no  right  to  the  property,  or 
to  the  use  of  it,  which  is  the  subject.of  this'suit. 

The  novelty  of  the  questions  presented  to  this 
court  for  the  first  time,  their  intrinsic  impor- 
tance and  far  reaching  influence,  and  the  knowl- 
edge that  schism  in  which  the  case  originated 
has  divided  the  Presbyterian  churches  through- 
out Kentucky  and  ^lissouri,  have  seemed  to  oa 
to  justify  the  careful  and  laborious  examination 
and  discussion  which  we  'have  made  of  ['TSS 
the  principles  which  should  govern  the  case. 
For  the  same  reasons  we  have  held  it  under  ad- 
visement for  a  year;  not  uninfluenced  by  the 
liope  that  since  the  civil  commotion,  which  evi- 
dently lay  at  the  foundation  of  the  trouble,  has 
passed  nway,  that  charity,  which  is  so  large  an 
element  in  the  faith  of  both  parties,  aiid  which, 
by  one  of  the  apostles  of  that  religion,  is  said  to 
be  the  greatest  of  all  the  Christian  virtues, 
would  have  brought  about  a  reconciliation.  But 
we  have  been  disappointed.  It  is  not  for  us  to 
determine  or  apportion  the  moral  responsibility 
which  attHches  to  the  parties  for  this  result. 
We  can  only  pronounce  the  judpuent  of  the  law 
as  applicable  to  the  case  presented  to  us,  and 
that  requires  us  to  afprm  the  decree  of  the  Cir- 
cuit Court  as  it  stands. 

The  Chief  Justice  did  not  sit  on  the  argument 
of  this  case,  and  took  no  part  in  Its  decision. 

Mr.  Justice  Clifford,  dissenting: 
I  dissent  from  the  opinion  and  decree  of  the 
court  in  this  case,  and  inasmuch  aa  the  case 

f resents  an  important  question  of  jurisdiction, 
deem  it  proper  to  state  in  a  few  words  the 
grounds  of  my  dissent. 
Before  thia  auit  was  commenced,  a  suit  in  re- 
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spect  to  the  same  subject-matter  and  aubstan- 
tially  between  the  same  parties  had  been  insti- 
tuted in  the  chancery  court  of  Louisville,  by 
parties  representing  the  same  interests  as  those 
prosecuted  in  this  ca^e  by  the  appellees,  and 
they  obtained  a  final  decree  in  their  favor 
against  the  resf)ondent8  therein,  representing 
the  Kame  interests  as  those  defended  by  the 
present  appellants.  Whereupon  the  respond- 
ents in  that  suit  appealed  to  the  court  of  ap- 
peals of  that  state,  where  the  decree  of  the  chan- 
cery court  was  in  all  things  reversed  and  the 
cause  remanded  for  proper  corrective  proceed- 
ings respecting  the  possession,  control  aftd  ilse 
736*] of  the  property  *in  controversy,  and  for 
final  judgment  in  conformity  with  the  opinion 
of  the  appellate  court.  Wataon  v.  Avery,  2 
Bush,  332. 

On  the  21st  of  February,  1868,  the  present 
appellants  filed  in  the  chancery  court  the  man- 
date of  the  court  of  appeals,  together  with  a 
copy  of  the  opinion  of  the  appellate  court,  and 
moved  that  an  order  issue  for  the  restitution  of 
the  property  and  for  judgment  in  conformity 
with  the  opinion  of  the  court.  Pending  the 
consideration  of  that  motion,  the  defeated  party 
filed  an  original  bill  in  equity  against  the  then 
appellants,  praying  that  thev  be  restrained  from 
all  further  prosecution  of  their  motion  for  res- 
titution and  from  all  proceedings,  by  action, 
suit  or  otherwise,  to  obtain  possession  or  con- 
trol of  the  property  in  controversy,  and  the 
chancellor,  instead  of  executing  the  mandate  of 
the  appellate  court,  granted  the  injunction 
prayea  by  the  losing  party  in  the  original  case. 
Feeling  aggrieved  by  that  proceeding  the  then 
appellants  applied  to  the  court  of  appeals  for  a 
rule  to  compel  the  chancellor  to  carry  the  man- 
date of  the  appellate  court  into  efl'ect,  and  upon 
that  hearing  the  court  of  appeals  decided  tnat 
the  chancellor  had  exceeded  his  jurisdiction  in 
granting  the  injunction  prior  to  the  entry  of 
their  mandate,  and  rendering  a  final  decree  in 
conformity  therewith,  and  peremptorily  re- 
quired him  to  render  a  judgment  of  restitution 
of  the  property  to  the  appellants,  in  so  far  as 
they  had  been  deprived  thereof  by  his  previous 
orders.     Watson  v.  Avery,  3  Bush,  635. 

Those  orders  of  the  appellate  court  were  not 
executed,  but  the  unsuccessful  party  imme- 
diately dismissed  their  bill  of  complaint  to  en- 
join the  appellants  from  executing  the  decree 
of  the  court  of  appeals,  and  on  the  twenty-first 
of  the  same  month  filed  in  the  circuit  court  of 
the  United  States  the  bill  of  complaint  in  this 
case,  before  the  second  mandate  of  the  appellate 
court,  commanding  the  chancellor  to  execute  the 
first  mandate,  was  filed  in  the  subordinate 
court. 

Beyond  all  question,  jurisdiction  was  as- 
sumed by  the  circuit  court  in  this  cato  by  vir- 
tue of  the  fact  that  the  parties  are  citizens  of 
different  states,  in  which  case,  the  judiciary  act 

Provides  that  the  circuit  courts  shall  have  orig- 
37*]  inal  cognizance  'concurrent  with  the 
several  states.  Indeed,  jurisdiction  in  the  case 
is  claimed  solely  upon  the  ground  that  the  cir- 
cuit court  of  the  United  States  possesses  con- 
current and  co-ordinate  jurisdiction  with  the 
state  court  in  such  a  controversy. 

In  view  of  these  considerations,  as  more  fully 
set  forth  in  the  record  and  in  the  opinions  given 
in  this  case  by  the  court  of  appeals,  I  am  of  the 
13  Wall. 


opinion  that  the  circuit  court  had  no  jurisdic- 
tion to  hear  and  determtlie  the  matter  in  con- 
troversy, as  there  were  two  courts  of  common^ 
law  exercising  the  same  jurisdiction  betweei^ 
the  same  parties  in  respect  to  the  same  subject- 
mutter,  within  the  same  territorial  limits,  and 
governed  by  the  same  laws. 

Neither  court  had  any  peculiar  jurisdiction 
over  thfr  property  in  question  nor  of  any  pecul- 
iar rieht  or  lien  upon  it  claimed  by  either  par- 
ty. Originally  the  state  court  had  the  same- 
power  with  the  circuit  court  to  hear  and  decide 
any  and  every  question  that  might  arise  as  to- 
the  rights  of  property  of  either  party  in  the- 
course  of  the  litigation.  State  courts  and  cir- 
cuit courts  in  such  cases  are  courts  of  concur- 
rent and  .co-ordinate  jurisdiction,  in  respect  to- 
which  the  principle  is  that  "whenever  property 
has  been  seized  by  an  officer  of  the  court,  or  put 
in  his  custody  by  the  process  of  the  court,  the 
property  will  be  considered  as  in  the  custody  of 
the  court  and  under  its  control  for  the  time  be- 
ing, and  that  no  other  court  has  a  right  to  in- 
terfere with  that  possession,  unless  it  be  some 
court  which  may  have  a  direct  supervisory  con- 
trol over  the  court  whose  process  has  first  taken 
possesi»ion.  or  some  superior  jurisdiction  in  the 
premises."  Buck  v.  Colhath,  3  Wall.  341,  18  L. 
ed.  260.  Decided  cases  asserting  that  principle 
and  enforcing  it  are  very  numerous  in  the  re- 
ported decisions  of  this  court,  and  also  in  the 
reported  decisions  of  other  courts  of  the  highest 
respectability.  Hagan  v.  Lucas,  10  Pet.  400;^ 
Taylor  v.  Canyl,  20  How.  594,  15  L.  ed.  1031  ^ 
Frecmafi  v.  Howe,  24  How.  450,  16  L.  ed.  749; 
Payne  v.  Drewe,  4  East,  523;  Peck  v.  Jennesa, 
7  How.  612 ;  Evelyn  v.  Leicis,  3  Hare,  472 ;  Noe 
V.  Gibf^on,  7  Paige.  513;  Russell  v.  East  Ang,  R. 
Co.  3  Mc.N.  &  G.  104. 

•Remarks  to  show  that  the  suit  in  the  {•73S 
state  court  was  pending  and  undisposed  of  wheni 
the  bill  was  filed  in  the  circuit  court  are  unnec- 
essary, as  the  fact  is  admitted;  and  in  view  of 
that  fact  I  am  of  the  opinion  that  the  circuit 
court  had  no  jurisdiction  of  the  case. 

Being  of  the  opinion  that  the  case  ought  to- 
be  reversed  and  dismissed  for  the  want  of  juris- 
diction, 1  do  not  think  it  necessary  or  proper  to- 
express  any  opinion  upon  the  merits  of  the  case. 
1  am  authorized  to  say  that  Mr.  Justice  Davi* 
concurs  in  this  dissent. 


BALIE  PEYTON,  AppU, 

V, 

6.  HEINEKIN  et  al. 

Deeds  referred  to  in  description  are  evidence  in 
aid  of  the  description — interest  allowed  by* 
law  at  the  place  of  performance  of  a  contract 
if  taken,  is  not  usury — judicial  sale  may  be* 
upon  credit — money  paid  for  insurance  w 
proper  charge  by  a  factor — ichere  appeal  ta? 
taken  for  delay,  ten  per  cent  damages  aU 
loiced. 

1.  Where  deeds  are  referred  to  as  parts  of  the 
description  in  a  deed  of  trust,  they  may  be  used 
In  aid  of  the  description.  If  It  Is  defectfve. 

2.  Where  commission  merchants  in  the  city  of 
New  York  a^rreed  to  advance  money  to  defendant, 
to  be  reimbursed  with  interest  from  the  proceeds^ 
of  flour  sent  to  them  by  him,  the  advances  to  be 

Note. — Conflict  of  law*  ti$  to  interest  and  usury 
— see  note,  6^  U  R.  A.  83. 
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made  In  New  York  and  to  be  repaid  there,  that 
«tate  was  the  place  of  performance,  and  It  was 
legitimate  to  fix  the  rate  of  interest  there  allowed 
T)y  law. 

3.  A  sale  under  a  deed  of  trust  may  be  ordered 
ito  be  upon  credit. 

4.  Charge  for  money  paid  by  the  commission  mer- 
•chants  for  Insurance  was  correct.  It  Is  the  usage, 
If  not  the  duty,  of  factors,  to  Insure  their  prind- 
■pal's  goods. 

5.  Where  It  Is  obvious  that  an  appeal  was  taken 
x>nly  for  delay,  the  Judgment  will  Se  affirmed  with 
Interest  and  ten  per  cent  damages. 

[No.  127.] 
Argued  Mar,  5,  1872,    Decided  Apr.  15,  1872, 
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PPPUL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Middle  District  of  Ten- 
nessee. 

This  action  was  coniinenced  in  the  court  be- 
low, by  the  appellees,  alleging  that  the  appel- 
lant was  indebted  to  them  under  the  following 
^contract:       "For  the  consideration  of  five  dol- 
lars to  me  in  hand  paid,  and  the  other  consid- 
•erations    hereinafter    mentioned  I    have  bar- 
cainod,  sold,  and  hereby  transfer  and  convey  to 
Willinm  E.  Milton,  as  trustee,  the  following  de- 
scribed real  estate,  with  all  the  houses,  improve- 
ments, machinery,  and  fixtures  on    the    same, 
Kionsisting  of  a  steam  and  water  flouring  mill, 
and  houses  for  the   miller,    lying   in    Sumner 
•county,    Tennessee,     on    West   station,    Camp 
<oreek,  on  the   Nashville   &   Gallatin   turnpike, 
about  four  and  one  half  miles  west  of  the  town 
>of   Gallatin,   consisting   of    three    and    three 
fourths  acres  of  groimd  on  which  the  millhouse 
stands ;  the  boundaries  of  which  are  set  forth  in 
"the  deed   from    R.    A.    Chapman   to  me,   and 
^registered  at  Gallatin,  August  15,  1861,  and 
one  acre  on  which  the  millers  house  stands  con- 
*veyed  to  me  by  John  F.  Cage  and  registered  at 
<}allatin  about  the  same  time.      The  considera- 
itions  andpurpoees  of  this  conveyance  are  as  fol- 
lows:      €r.  Heinekin    Sc   Palmore,   commission 
merchants  of  the  city  and  state  of  New  York, 
"from  time  to  time  as  required,  agree  to  advance 
in  cash  $10,000  or  more  if    mutually    agreed 
upon,  for  the  purpose  of  purchasing  wheat  to 
be  ground  at  my  said  mill^  and  I  am  desirous  of 
flecuring  them  in  the  payment  of  said  advances ; 
■the  wheat  so  purchased  to  be  ground  and  the 
flour  to  be  shipped  to  the  said    firm    in    New 
York,  according  to  the  directions   of   the   said 
'trustee,  as  fast  as  practicable,  by  the  car  load 
or  otherwise,  and  to  account  to  me  for  the  net 
•proceeds   thereof.     It   is   further   agreed   that 
the  iwiid  firm  of  G.  Heinekin  &  Palmore   shall 
have  the  exclusive  sale  of  all  the  flour  ground 
at  my  mill,  the  produce  of    wheat    purchased 
v.ith  their  advances,  except  such  sales  as  I  may 
make  at  retail  at  the  mill.    It  is  further  agreed 
that  G.  Heinekin  and  Palmore  are  to  receive  the 
legal  interest  of  the  state  of  New  York  for  ad- 
vances, and  2^4  per  cent  commission  on  sales. 
It  is  further   agreed   that   the   money   arising 
from  the  sales  of  the  flour,  less  the  interest  and 
^commissionB,  etc.,  is  to  be  paid   over   and  ap- 
plied to  my  credit,  from  time  to  time,  as  sales 
take  place.      If  I  slmll  comply  with  the  terms 
and  condition.*)  above  mentioned,  and  pay  to  the 
•aid  G.  Heinekin  &  Palmore  the  principal  and 
interest  on  the  advances  mado  by  them  as  afore- 
said, when  called  on  so  to  do,  then   this   obli- 
fition  to  be  void,  but  on  default  thereof,  Wm. 
.  Milton,  the  trustee  aforesaid,  shall  advertise 
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and  sell  the  property  alx)ve  mentioned,  for  cash, 
upon  giving  twenty  days'  notice,  at  the  court- 
house door  in  the  town  of  Gallatin,  and  after 
deducting  the  expenses  of  his  trust,  the  bal- 
ance is  to  be  paid  to  the  said  G.  Heinekin  A 
Palmore,  or  a  sufllciency  to  discharge  all  my 
liability  to  them.  The  said  trustee  is  em- 
powered to  make  to  the  purchaser  of  said  prop- 
erty a  deed,  with  convenant  of  warranty  as  full 
aa  I  myself  could  do. 

Signed,  sealed,  and  delivered  at  Gallatin,  July 
11,  1868. 

Balie  Peyton.  (Seal.) 
O.  Heinekin  k  Palmore.  (Seal.) 

Per  Wm.  E.  Milton,  Agt." 
The  complainants,  now  appellees,  alleged  that 
there  was  due  them  $10,034.05,  with  interest 
from  Dec.  1,  1808,  at  seven  per  cent.  They 
further  allege  that  Peyton  haa  refused  to  pay 
the  same,  on  the  ground  that  the  account  was 
not  correct.  They,  therefore,  thought  it  "to  be 
just  to  him  and  proper,  to  come  into  a  court  of 
equity  and  ask  that  an  account  be  taken  and 
that  its  exact  amount  be  ascertained  previous 
to  the  sale  of  said  property,  instead  of  giving 
twenty  days'  notice  and  selling  as  authorized 
by  the  contract." 

The  defendant  answered,  admitting  the  con- 
tract, but  alleging  that  the  amount  of  his  in- 
debtedness was  less  than  stated  by  the  com- 
plainant. Tlie  court  referred  it  to  a  commis- 
sioner, to  take  and  sbite  the  account  between 
the  parties.  The  commissioner  reported  the 
amount  due  Nov.  15,  1860,  to  be  $7,743.43. 
He  afterwards,  however,  filed  another  report, 
as  a  substitute  for  the  former  report,  in  which 
he  found  the  amount. to  be  $7,122.18. 

Both  parties  filed  numerous  exceptions  to  the 
report.  An  exception  of  the  complainants,  al- 
lowed by  the  court,  was: 

"The 'commissioner  allows  a  discount  of  $40 
on  the  draft  for  $4,000,  wrongfully." 

This  draft  was  drawn  on  the  complainants 
by  their  agent  in  Tennessee,  payable  at  thirty 
days  in  New  York.  It  was  discounted,  and  the 
defendant  realized  $3,960.  It  was  paid  by  the 
complainants  at  maturity,  and  they  claimed 
they  were  entitled  to  credit  for  the  full  sum 
from  the  date  of  payment.  The  second  and 
third  exceptions  of  the  defendant,  disallowed  by 
the  court,  were  as  follows: 

"Second.  The  commissioner  has  allowed  com- 
plainants $98.48  inland  insurance,  on  the  flour 
shipped  to  New  York.  There  is  no  proof  that 
it  was  ever  paid  and  if  it  was,  it  was  wholly 
unnecessary,  as  the  common  carrier  insurance 
was  sufticicnt. 

Third.  Complainants  are  allowed  fire  insur- 
ance to  the  amount  of  $37.33.  That,  also,  was 
unnecessary,  for  the  reason  stated  above." 

The  final  decree  of  the  court  below  contained 
the  following: 

It  is  now.  therefore,  ordered,  adjudged  and 
decreed  by  the  court,  that  the  complainants,  G. 
Heinekin  &  Palmore,  recover  of  and  from  the 
defendant  the  sum  of  $6,462.26,  with  interest 
from  Feb.  11,  1870;  and  unless  the  same  is  paid 
to  the  said  complainants  by  July  1,  1870,  the 
clerk  of  this  court  is  ordered  to  sell  at  publie 
sale  the  real  estate  mentioned  in  the  bin  and 
former  decree  of  this  court,  being  three  and 
three  fourths  acres  of  land  in  Sumner  countv, 
state  of  Tennessee,  and  situated  on  the  Gallatin 
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turnpike  road,  about  four  and  one  half  miles 
west  of  the  town  of  Gallatin,  with  all  the 
houses,  improvements,  and  fixtures  thereon,  and 
also  the  one  acre  of  ffround  on  which  the  miller's 
house  standi,  after  he  had  advertised  the  same, 
according  to  law  and  the  practice  of  this  court, 
for  twenty  days.  And,  upon  the  application  of 
complainants,  he  is  order^  to  soil  said  property 
upon  a  credit  of  six,  twelve  and  eighteen 
months.  I'roc  from  the  equity  of  redemption  or 
right  of  repurchase,  taking  three  notes  therefor 
in  equal  amounts,  each  with  good  personal  se- 
curity, and  reserving  a  lien,  until  the  same  are 
paid,  upon  said  property;  and  when  collected, 
lie  will  pay  over  the  money  to  the  said  G.  Heine- 
kin  &  Pal  more,  or  their  solicitors,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  this  de- 
rr«H*,  including  the  costs,  it  being  the  intention 
of  tlie  court  to  charge  the  defendant  with  the 
payment  of  the  costs." 

Tlie  defendant  thereupon  appealed  to  this 
court. 

Messrs.  Henrj  Cooper,  Balie  Peyton,  in 
person,  and  C.  Ciifthing  for  ihe  appellant. 

Mr.  Comway  Bobiaaom  for  tlie  appellees. 

Mr.  Ju!4tice  Strong  delivered  the  opinion  of 
tlu*  court: 

Thoro  is  no  merit  in  any  of  the  exceptions 
wliieli  i-.rtve  lieen  taken  to  this  decree.  The  con- 
trnct.  v.liich  was  a  deed  of  trust  to  secure  the 
r<»iKiynnMit  of  future  advances,  defined  with  suf- 
ficient i-eitaiiity  the  profM^rty  conveyed,  and 
there  could  have  been  no  difficulty  In  identify- 
injr  it  «»\eii  without  reference  to  the  deeds  of  the 
grantor.  These  deeds  were,  however,  referred 
to  as  p»»rts  of  the  description,  and  they  may, 
therefore,  be  culled  in  aid  of  the  de«cription,  if 
it  eon  hi  1h^  held  defective.  But  no  such  defense 
was  set  up  in  the  court  below.  It  was  not  there 
preten«ied  that  the  contract  was  void,  either  for 
uncertainty  of  description,  nor  for  any  other 
reason. 

Xor  is  there  any  validity  in  the  objection 
that  the  contract  waa  usurious.  The  complain- 
ants were  commission  merchants  in  the  city  of 
New  York,  who  agreed  to  advance  money  to  the 
defendant,  from  time  to  time.  To  reimburse 
them  for  such  advances,  the  defendant  under- 
took to  send  ilour  to  them  in  Xew  York,  which 
thry  agreed  to  sell  and  after  deducting  com- 
missions and  legal  interest  according  to  the 
New  York  rate,  to  credit  him  with  the  balance. 
Til  us  the  advances  were  to  be  made  in  Xew 
York,  and  they  were  to  be  repaid  there.  That 
state  was  the  place  of  perfonnance,  and  hence 
it  was  legitimate  to  fix  the  rate  of  interest  there 
allowetl  by  law. 

There  is  no  error  In  the  decree  directing  a 
sale.      It  is  sufliciently  specific,  and  the  defend- 
ant cannot  complain  that  the  sale  was  ordered^ 
to  lie  upon  credit,  when  it  might  have  been  de-* 
creed  to  be  for  cash. 

Tlie  exceptions  to  the  report  of  the  master  re- 
quire only  slight  notice.  They  are  very  trivial. 
The  credit  of  $40  discount  on  the  draft  of 
August  24  was  properly  disallowed.  The  draft 
was  paid  by  the  complainants  in  full  when  it 
fell  aue,  and  the  defendant  is  charged  with 
interest  only  from  the  time  of  payment. 

The  charge  of  money  paid  by  the  complain- 
lints  for  imuranoe  waa  correct.  Thev  were  fae- 
13  Wall.  U.  S.,  Book  20. 


tors,  and  it  waa  their  duty  to  protect  the  flour 
with  the  saiin  care  as  that  which  a  prudent 
man  would  extend  to  his  own.  It  is  a  recog' 
nized  usage,  if  not  the  duty,  of  factors,  to  in- 
sure their  principal's  goods.  Sm.  Mer.  Law, 
124,  125. 

The  calculation  of  interest  by  the  master  was 
only  too  favorable  for  the  defendant. 

'fhis  disposes  of  the  case.  It  is  very  obvious 
to  us  that  this  appeal  was  taken  only  for  the 
purpose  of  delay. 

It  is  therefore,  affirmed,  tcith  interest  and  tm 
per  cent  damages. 


•UNITED  STATES,  Appt.,      [•264 

V. 

AMHERST  H.  WILDER. 

(See  S.  C.  13  Wall.  254-257.) 

Statute  of  limitations — payment,  when  no  tuh 

knoictedgment. 

1.  The  statute  of  limitations  is  entitled  to  the 
same  respect  as  other  statates,  and  shoald  not  be 
explained  awajr. 

2.  A  payment  in  full  of  an  admitted  contract 
caniiot  be  converted  Into  an  acknowledgment  of  one 
which  was  denied. 

[Xo.  154.] 
Submitted  Mur.  26, 1872.  Decided  Apr.  22, 1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr,  C,  H.  Hillt  Asst.  Atty.  Oen,,  for  appel- 
lant: 

The  findings  of  the  court  of  claims,  in  respect 
to  the  payment  made  in  Oct.,  1863,  may  be 
slightly  ambiguous;  but,  from  the  opinion  of 
the  court  of  claims  in  this  case,  it  shows  that 
the  payment  was  made  by  the  quartermaster's 
department,  under  the  assumption  that  the  old 
contract  was  still  in  force,  and  did  not  recog- 
nize the  new  contract. 

Wilder  v.  V.  8.  5  a.  of  CI.  462,  466. 

Such  is  the  real  meaning  of  the  findings. 

It  may  well  be  questioned  whether  any  officer 
of  the  United  States  is  authorized  by  making 
payment  in  behalf  of  the  United  States,  to  ac- 
loiowledge  that  a  debt  is  due  so  as  to  take  it  out 
of  the  stotute  of  limitations  of  Mar.  3,  1863. 

But,  however  that  may  be,  it  is  perfectly  ap- 

{>arent  that  the  payment  in  this  case  did  not  ac- 
oiowledge  that  the  amount  for  which  the  suit 
was  brought  was  due  from  the  United  States, 
and  that,  consequently,  no  promise  to  pay  the 
residue  claimed  can  be  implied  from  tne  pay- 
ment previously  made,  and,  therefore,  according 
to  all  the  authorities  the  case  is  not  taken  out 
of  the  statute. 

Clementson  v.  Williams,  8  Cranch,  72;  Wet' 
zell  V.  Hu88ard,  11  Wheat.  310;  Bell  v.  Morri- 
son, 1  Pet.  3.>2;  Moore  v.  Bk.  6  Pet.  86;  Tippets 
V.  Heane,  4  Tyrw.  772;  Waugh  v.  Cope,  6  Mees. 
&  W.  824. 

Messrs.  Sambom  and  King,  for  appellee: 
Payment  of  a  part  of  a  claim  raises,  by  im- 
plication of  law,  a  new  promise  to  pay  the  bal- 
ance due,  and  the  statute  of  limitationa  com- 
mences to  run  anew  from  the  time  of  such  pay- 
ment; and  the  fact  tliat  the  debtor  thereafter 
refused  to  pay  the  balance  of  the  claim  which 
waa  admitted  at  the  time  of  such  pa3rment,  can* 
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not  a/fect  this  implied  promise.    Pars.  Cont.  73, 
79,  inclusive,  and  authotities  cited. 

Under  the  ruleij  of  the  court  of  claims  when 
this  action  was  brought,  the  claimant  was  com- 
pelled to  show  that  application  for  tl^e  allow- 
ance of  hin  claim  had  been  made  to  the  proper 
executive  department,  and  without  success,  and 
its  decision  thereon. 

The  statute  of  limitations  runs  against  the 
remedy  only;  hence  it  does  not  run  while  there 
is  no  remedy  in  court. 

A  ditTerent  construction  under  this  rule 
would  place  it  in  the  power  of  an  executive  de- 
partment to  bar  all  claims  cop^izable  by  the 
court  of  claims,  by  simply  refusing  to  act  for 
six  years. 

Webster  v.  Cooper,  14  How.  488;  Richardson 
V.  Curtis,  3  Blatchf.  385. 

The  statute  of  limitations  is  no  longer  treated 
as  a  statute  of  presumption  but  a  statute  of  re- 
pose. The  memory  of  man  is  uncertain.  The 
good  order  and  quiet  of  communities  is  of  para- 
mount importance,  and  the  statute  of  limita- 
tions at  the  same  time  guards  against  the  weak- 
ness and  uncertainty  of  the  memory,  and  in- 
duces more  order  and  <jniet  in  political  com- 
munities, and  more  vigilance  on  the  part  of 
creditors  and  claimants,  and  will  be  considered 
>nth  favor  and  construed  with  ordinary  liberal- 
ity by  the  courts.  But  where  the  debtor  has, 
within  six  years,  paid  a  portion  of  the  claim,  or 
made  a  new  promise  to  pay,  the  statute  will 
commence  to  run  anew  from  such  payment  or 
promise. 

In  the  case  at  bar,  pajTuent  of  a  part  of  the 
appellee's  claim  was  made  within  six  years 
from  the  time  the  action  was  brought,*  and 
promises  made  by  the  defendant's  agent  respect- 
ing the  unpaid  balance ;  and  hence,  the  claim  is 
not  barred  by  the  statute.  There  has  not  been 
six  years  of  repose. 

Spring  v.  Gray,  5  Mas.  523;  3  Pars.  Cont.  66; 
Ang.  Lim.  14,  15. 

Mr.  Justice  DatIs  delivered  the  opinion  of 
the  court: 

On  tht  23d  ol  May,  1861,  the  firm  of  Burbank 
ft  Co.  contracted  with  Major  McRinstry,  a 
United  States  quartermaster,  to  furnish  trans- 
portation for  ail  public  stores  from  St.  Paul, 
Minn,  to  Fort  Abercrombie,  Dakota  territory, 
at  the  rate  of  $2.90  per  hundred  pounds.  The 
contract  specified  no  period  of  duration,  but  the 
parties  act^  under  and  in  pursuance  of  its 
terms,  until  the  18th  of  July,  1863.  On  that 
day  Captain  Carling,  an  assistant  quarter- 
master in  charge  of  the  department  at  St.  Paul, 
being  obliged  to  send  forward  quartermaster 
and  conmiissary  stores  to  Fort  Abercrombie  in 
a  military  exigency,  notified  Burbank  ft  Co.  to 
receive  and  transport  them  under  the  contract 
referred  to;  but  Burbank  &  Co.  declined  to  re- 
ceive and  transport  the  goods  under  that  con- 
tract, and  refused  to  acknowledge  its  force  and 
validity.  Carling,  being  unable  to  obtain 
transportation  from  other  parties,  thereupon 
entered  into  a  verbal  agreement  with  them  that 
they  sliould  transport  such  supplies  and  should 
receive  for  such  services  whatever  price  the 
same  might  be  reasonably  worth;  which  they 
did.  Carling  fixed  the  value  thereof  at  $4.50 
per  hundred  pounds,  but  the  quartermaster's 
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department  refused  to  allow  or  pay  to  Burbank 
ft  Co.  any  greater  price  than  $2.90  per  one 
hundred  pounds,  for  the  alleged  reason  that  the 
obligations  of  the  onginal  contract  had  not 
been  terminated  by  reasonable  notice,  and  that 
the  services  could  justly  and  legally  be  deemed 
to  have  been  rendered  thereunder,  and  at  the 
agreed  rate  of  compensation. 

The  services  were  performed  and  completed 
on  the  31st  of  July,  1863. 

•On  the  1st  of  October,  1863,  Burbank  [*255 
ft  Co.  were  paid  by  the  quartermaster  $6,393.72 
being  a  payment  at  the  rate  of  $2.90  per  hun- 
dred pounds,  and  leaving  unpaid  $3,510.21  ; 
which  "the  defendants  then  and  there  refused 
to  pay,  and  still  remains  unpaid." 

The  petition  was  filed  in  the  court  of  claims 
on  the  26th  of  August.  1860,  being  more  than 
six  yehi's  from  the  time  the  services  were  per- 
formed, and  less  than  six  years  from  the  time 
of  payment. 

L  pon  these  facts  the  court  of  claims  decided : 

1.  That  the  claimants  had  a  good  and  valid 
cause  of  action  upon  the  parol  agreement. 

2.  That  the  claimants  are  not  barred  from 
maintaining  this  suit  upon  the  facts  set  forth 
in  the  second  finding,  under  and  within  the  true 
intent  of  the  meaning  of  the  act  of  March  3, 
1863,  re-organizing  the  court  of  claims,  "and 
which  declares  that  every  claim  against  the 
United  States  shall  be  forever  barred,  unless  the 
petition  setting  forth  the  statement  of  the  claim 
be  filed  in  the  court  .  .  .  within  six  ye-am 
after  the  claim  first  accrued."  12  Stat,  at  L. 
705. 

Tlie  United  States  appeal,  and  allege  as  error 
that  the  cause  was  barred  by  the  statute  of 
limitations,  and  that  the  court  of  claims  should 
have  80  held. 

We  think  the  court  of  claims  erred  in  decid- 
ing that  the  claimant  5^as  not  barred  by  the 
provisicm  in  the  act  reorganizing  that  court. 
The  claim  accrued  on  the  31st  of  July,  1863.  be- 
cause the  services  were  rendered  at  that  time. 
The  petition  was  not  filed  until  six  years  after- 
wards. The  claim  was,  therefore,  barred  by 
the  statute,  unless,  in  some  way,  taken  out  of 
it.  It  is  insisted  that  this  has  been  done  by 
a  payment  of  a  portion  of  the  deniand  within 
the  six  years,  and  this  presents  the  only  ques- 
tion for  consideration. 

This  court  has  not  adopted  the  rule  of  decis- 
ion made  at  *one  time  in  England  [*250 
{Trueman  v.  Fenton,  Cowp.  548;  Quantock  ▼. 
England,  5  Burr.  2628;  Yea  v.  Fouraker,  2 
Burr.  1099)  and  to  some  extent  in  this  country, 
under  which,  by  a  constructive  equity,  judicial 
refinements  came  near  to  abolish  the  statute 
altogether.  On  the  contrary,  followins;  the  de- 
cisions of  the  English  courts  {Dickson  v. 
Thorn jfson,  2  Show.  126;  Andretcs  v.  Brown, 
Prec.  Ch.  385;  Williams  v.  Gun,  Fort.  177; 
Bland  v.  Haselrig,  2  Vent.  152;  and  Benyon  ▼. 
Evelyn,  A.  D.  1664,  Sr.  Orlando  Bridgman'a 
Judgments,  all  referred  to  in  Ang.  Lim.  pp.  18, 
212,  5th  ed.  18U9)  made  more  immediately  after 
the  passage  of  the  statute  of  James  I.,  we  have 
sought  to  give  to  it  full  effect.  In  1814,  ^lar- 
shall,  Ch.  J.  delivering  the  judgment  of  this 
court,  declared  {Clemcntson  r.  Williams,  8 
Cranch,  72 )  that  the  statute  of  limitations  was 
entitled  to  the  same  respect  as  other  statutes, 
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and  nhould  not  be  explained  away.  The  same 
doctrine  has  been  asserted  in  subsequent  de- 
dsions.  Bell  v.  Morrison,  1  Pet.  3bl  yMcCluny 
▼.  Siltiman,  3  Pet.  270. 

It  results  from  these  cases  that  a  promise  to 
pay  cannot  be  inferred  from  the  mere  fact  of 
payment  of  part  of  a  debt,  there  bein^ir  nothing 
to  raise  a  presumption  that  it  was  a  |>a3rment 
on  account  of  this  debt.  The  principle  on 
which  part  payment  takes  a  case  out  of  the 
statute  is,  that  the  party  paying  intended  by  it 
to  acknowledge  and  admit  the  greater  debt  to 
be  due.  Jf  it  was  not  in  the  mind  of  the 
debtor  to  do  this,  then  the  statute,  having  be- 
gim  to  run,  will  not  be  stopped  by  reason  of 
such  payment.  It  is  too  plain  for  controversy 
that  the  payment  in  question  was  not  intended 
as  an  acknowledgment  of  the  demand  Hued  for. 
Inntead  of  being  applicable  to  an  admitted  debt, 
it  was  in  denial  of  the  right  to  further  payment. 
The  sum  paid  was  the  exact  amount  due  under 
the  written  agreement,  and  was  in  discharge  of 
the  obligation  imposed  by  it.  That  agreement 
was  acknowledged,  while  the  verbal  arrange- 
ment made  by  the  assistant  quartermaster  was 
repudiated.  It  is  difficult  to  see  how  a  pay- 
ment in  full  of  an  admitted  contract  can  be  con- 
verted into  an  acknowledgment  of  one  whicli 
was  denied. 

Ji57*l  *The  case  of  the  claimant  is.  in  some  of 
its  aspects,  worthy  of  consideration,  but  as  it 
was  not  fil«»d  in  the  court  of  claims  until  barred 
by  the  statute,  we  are  not  at  liberty  to  discuss 
its  merits. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  cause  is  remanded  to  that  court, 
toith  directions  to  dismiss  the  petition. 


THADDEUS  WILLIAMS,  Plff,  in  Err., 

V, 

ANNA  T.  E.  KIRTLAND. 

(See.  8.  C.  13  Wall.  306-811.) 

Mlinncsota  tax  deed  not  conclusive  evidence  of 
title — proof  of  performance  of  the  require- 
ments of  late — state  construction  of  state  law 
binding  on  Federal  courts. 

*1.  A  tax  deed  executed  by  a  county  auditor  un- 
der a  statute  of  Minnesota  of  1866.  declaring  that 
where  the  lauds  sold  for  taxes  were  not  redeemed 
within  the  time  allowed  by  law.  such  deeds  should 
be  prima  facie  evidence  of  a  good  and  valid  title 
in  the  grantee,  his  heirs  and  assigns,  did  not  dis- 
pense with  the  performance  of  all  the  requirements 
prescribed  by  law  for  the  sale  of  the  lands.  It 
only  shifted  the  burden  of  proof  of  such  perform- 
ance from  the  party  claiming  under  the  deed,  to 
the  party  attackina  it. 

2.  The  construction  of  a  state  law  upon  a  ques- 
tion affecting  the  titles  to  real  property  in  the 
state  by  its  highest  court,  is  binding  upon  the 
Federal  court. 

[No.  161.] 

Argued  Apr,  9,  1872.     Decided  Apr,  22y  1872. 

S  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
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*Keadnote8  by  Mr.  Justice  Fikld. 

NciTK. — Lew  loci  rei  aittr  r/orerntt  tfttm  fo  IttHdn 
ft//  deefl  or  devise — see  note  to  Clark  ▼.  Graham,  5 
I.,  ed.  IT.  S.  H34  :  note  tg  Elmendorf  v.  Taylor.  6 
I,,  ed.  IT.  8.  280:  note  to  Dorbey  v.  Mayer,  6  L. 
ed.  V.  H.  367;  and  note  to  Jackson  v.  Chew,  6  f^ 
ed.  r.  S.  583. 
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The  defendant  in  error,  claiming  under  a  tax 
title,  brought  ejectment  in  the  court  below,  to 
obtain  possession  of  certain  premises  situated 
in  the  city  of  St.  Paul  and  state  of  Minnesota. 

On  the  trial,  the  tax  deed  was  introduced  in 
evidence  against  objection,  to  establish  the 
plaintiff's  title,  and  was  held  to  have  that  effect 
by  the  court  below.  A  bill  of  exceptions  was 
tendered  and  allowed. 

A  second  trial  was  had.  the  same  deed  offered, 
the  same  ruling  made,  with  >ike  results. 

On  this  trial,  however,  the  defendant  offered 
to  prove  that  the  tax  deed  was  invalid  by 
reasons  of  defects  in  the  procpediugs  of  the  tax- 
ing officers.  The  court  below  rejected  this 
evidence,  on  the  ground  that,  by  the  act  of  1802 
of  the  legislature  of  Minnesota*,  such  deed  could 
not  be  attacked  except  in  an  action  brought  for 
that  purpose  and  commenced  within  the  time 
limited  bv  that  statute. 

Judgment  was,  therefore,  rendered  for  the 
plaintiff,  a  second  bill  of  exceptions  made  and 
settled,  and  the  case  is  brought  here  for  review 
by  writ  of  error. 

The  case  further  apiienrs  in  the  opinion. 

Messrs.  John  B.  Brtsbin  and  E.  C.  Palmer, 
for  plaintiff  in  error: 

It  was  not  shown  that  the  premises  in  con- 
troversy were  lands  which  have  been  sold  for 
the  taxes  of  185fl  and  previous  years,  prior  to 
March  11,  1862  (act  1862,  p.  35.  5  1 )  ;  nor  that 
said  premises  remained  unredeemed  on  the  first 
day  of  Not.  1862.    Act  1862.  $  2. 

The  plaintiff  below  did  not  show  that  the  • 
land  sold  had  not  been  redeemed  when  the  tax 
deed  was  executed  and  delivered.  It  is  only 
a  deed  "so  made;"  that  is  to  say,  when  the  land 
has  not  been  redeemed,  which  is  declared  prima 
facie  evidence  of  title. 

0<»n.  Stat,  of  Minn.  ch.  11.  $$  39,  40:  Laws 
of  1860,  ch.  2.  fi§  29,  30;  Grete  v.  Coffin,  14 
Minn.  Mo. 

The  tax  deed  issued  under  the  act  of  1862 
could  only  vest  in  the  grantee  therein  an  abso- 
lute title,  in  cases  where  the  tax  returned  "de- 
linquent" had  not  been  actually  paid.  There- 
fore, the  plaintiff  below  was  bound  to  show  that 
the  tax  had  not  been  paid,  before  the  tax  deed 
could  support  the  declaration.  Thift  was  not 
done,  and  said  deed  was  incompetent  for  any 
pinrpose.  Act  1862,  I  5;  Oreve  v.  Coffin,  14 
Minn.  345.  • 

The  court  erred  in  not  permitting  the  defend- 
ant below  to  show  that  the  provisions  of  law 
relating  to  notice  of  tax  sales  had  not  been  com- 
plied with. 

1.  The  action  was  commenced  within  one 
year  after  the  tax  deed  was  recorded,  and  rested 
for  support  solely  upon  that  deed.  Hazell  v. 
Shelbtf.  11  111.  9;  Bedell  v.  Jenney,  4  Gilm.  207. 

2.  Tlie  limitation  clause  in  §  7  of  the  act  of 
1862,  an  applied  to  actions  of  ejectment,  is  un- 
constitutional and  void.  Baker  v.  Kelly,  11 
Minn.  480. 

Messrs.  Ira  D.  Warren,  Lorenzo  Allis,  and 
ii'ilfillan  Williams  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment,  for  the  pos- 
seAftion  of  certain  real  property  situated  in  the 
city  of  St.  Paul,  in  the  state  of  Minnesota.  The 
.plaintiffs  claimed  tlie  premises    under    a  deed 
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executed  by  tlie  auditor  of  Ramsey  county  of 
that  state,  upon  a  sale  for  unpaid  taxes. 

The  statute  of  Minnesota  of  March  11,  1862, 
under  which  the  sale  was  made,  provided  that 
certain  lands  sold  for  taxes  of  the  year  1850, 
and  of  previous  years,  and  the  lands  upon  which 
delinquent  taxes  were  due  on  the  passage  of  the 
act,  to  any  city  or  state,  might  be  redeemed  by 
pa>Tnent  of  the  amount  of  the  taxes,  with  inter- 
est and  coets,  on  or  before  November  1,  1862; 
that  if  any  such  lands  remained  unredeemed,  or 
such  delinquent  taxes  on  land  remained  u{>aid 
at  the  time,  the  lands  should  become  forfeited 
to  the  state,  and  that  thereupon  it  should  be  the 
duty  of  the  county  auditor  to  advertise  the 
property  for  sale,  stilting  that  such  lands 
would  be  sold  as  forfeited  to  the  state  under 
the  provisions  of  the  act,  and  the  time  and 
place  of  sale,  which  time  should  be  the  second 
Alonday  in  January,  1803. 

The  statute  also  contained  provisions  requir- 
ing publication  of  notices  of  the  sale,  prescrib- 
ing the  manner  in  which  the  sale  should  be  con- 
ducted, for  the  issue  of  certificates  of  sale  to 
the  purchaser,  and  upon  the  return  of  the 
certificate,  for  the  execution  and  delivery  to 
him  or  his  assignee  of  a  deed  in  fee  simple  for 
the  premises,  which  should  recite  the  sale  and 
the  fact  that  the  property  was  unredeemed. 
And  the  statute  declared  that  the  deed  thus 
executed  should  vest  in  the  grantee  an  abso- 
lute title,  both  at  law  and  in  equity,  except 
w'"^»-e  the  tax  returned  delinquent  was  actually 
paid. 

We  agree  with  counsel  that  this  last  provi- 
sion only  declared  the  effect  of  a  deed  such  as  the 
statute  contemplated,  and  did  not  dispense  with 
proof  of  compliance  with  the  preliminary  re- 
quirements of  the  act.  The  officer,  in  making 
the  sale  and  executing  the  deed,  acted  under 
a  special  power,  and,  as  in  all  such 
300*]  ^cases,  was  bound  to  keep  strictly  with- 
in the  limits  of  his  authority.  No  attempt  was 
made  by  the  plaintiff  to  show  the  levy  of  any 
tax  upon  the  property,  or  its  nonpayment,  or 
that  any  sale  was  ever  had.  He  relied,  to  sup- 
ply the  want  of  such  proof,  upon  a  provision  of 
the  Statute  of  1866,  declaring  that  where  lands 
sold  for  taxes  were  not  redeemed  within  the 
time  allowed  by  law,  the  deed  executed  by  the 
county  auditor  should  be  prima  facie  evidence 
of  a  good  and  valid  title  in  the  grantee,  his 
heirs  and  assigns.  Gen.  Stat.  Minn.  1866, 
chap.  11,  §§  139,  140. 

It  is  admitted  that  a  deed  executed  under 
these  circumstances  would,  if  valid  on  its  face, 
have  dispensed,  in  the  first  instance,  with  proof 
of  the  previous  proceedings,  upon  the  periorm- 
ance  of  which  a  sale  only  could  be  made.  But 
it  is  contended  that  it  was  essential  to  the  ad- 
mission of  a  tax  deed,  having  of  itself  such  ef- 
fect as  evidence,  that  it  should  appear  that  the 
lands  sold  for  taxes  had  not  been  redeemed 
when  the  deed  was  executed  and  delivered. 
And  it  is  stated  that  this  has  been  expressly  ad- 
judged by  the  supreme  court  of  Minnesota  upon 
the  construction  of  the  provision  of  the  statute 
of  ISW  cited  by  the  plaintiff.  Chreve  v.  Cofpn, 
14  Minn.  3.55.  Such  is  undoubtedly  the  case 
and,  had  the  objection  been  taken  when  the 
deed  was  offered,  the  deed  would  not  have  been 
admissible,  in  the  absence  of  such  proof,  to 
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establish  a  title  in  the  plaintiff.  But  the 
plaintiff  is  precluded  from  availing  himself  of 
the  objection  here,  as  it  was  not  urged  in  the 
court  below,  and  is  not  covered  by  any  of  the 
several  objections  presented  by  him. 

It  may  admit  of  much  doubt,  as  also  contend- 
ed bv  counsel,  whether  the  deed  was  not  in- 
valid on  its  face.  The  act  of  1862  declares 
that  notice  of  the  sale  should  be  given  for  the 
second  Monday  of  January,  1863.  The  deed 
shows  that  the  sale  took  place  on  the  11th  of 
February  following,  and  contains  no  recitals  ex- 
plaining the  disregard  of  the  day  designated  bj 
the  statute  and  the  selection  of  a  different  day. 

The  act  of  1862  also  provides  for  sale  of  cer- 
tain lands  upon  which  tne  taxes  of  1850  and  of 
preceding  years  were  ^unpaid.  The  deed  [*310 
shows  that  the  sale  was  made  for  delinquent 
taxes  not  only  of  these  years,  but  also  of  the 
subsequent  years  of  1860  and  1861 ;  and  counsel 
have  not  called  our  attention  to  any  statute  of 
Minnesota  which  authorizes  a  sale  for  the  taxes 
of  these  years  added  to  the  taxes  of  the  previous 
years. 

But  it  is  not  necessary  to  express  any  opin- 
ion upon  these  objections  until  we  have  the  en- 
tire statutes  of  the  state  on  the  subject  of  the*ie 
tax  sales  before  us.  There  is  one  error  in  the 
ruling  of  the  court  below  which  will  require  a 
reversal  of  the  judgment.  Giving  to  the  deed 
full  effect  as  prima  facie  evidence  of  title,  its 
validity  was  open  to  question  by  the  defendant. 
The  statute  does  not  dispense  with  the  perform- 
ance of  all  the  requirements  of  the  law  pre- 
scribed for  the  sale  of  the  land.  It  only  shifts 
the  burden  of  proof  of  such  compliance  from  the 
party  claiming  under  the  deed  to  the  party  at- 
tacking it.  The  deed  itself,  when  admitted, 
creates  under  the  statute  a  presumption  that  all 
essential  preliminary  steps  in  the  assessment 
and  levy  of  the  tax  and  sale  of  the  property 
have  been  complied  with.  This  presumption 
the  defendant  desired  to  rebut.  He  offered  to 
prove  that  the  notice  of  the  sale  was  insufB- 
cient,  but  the  ofTer  was  rejected  under  the  ob- 
jection that  the  proof  was  incompetent  and  im- 
material.   Tn  this  the  court  below  erred. 

Some  criticism  was  made  upon  the  form  of 
the  offer,  that  it  was  not  to  prove  any  particu- 
lar fact,  but  a  conclusion  of  law.  It  w^ould, 
undoubtedly,  have  been  better  for  counsel  to 
have  stated  the  facts  he  desired  to  establish, 
but  no  objection  was  taken  to  the  form  of  the 
offer ;  the  objection  wa«  only  to  the  competency 
and  materiality  of  the  proof;  and  it  would  be 
unjust  to  the  defendant  to  deprive  him  in  this 
oourt  of  the  benefit  of  his  offer  on  the  grounds 
not  presented  in  the  court  below.  That  ooiirt 
evidently  considered  the  right  of  the  defendant 
to  question  the  validity  of  the  deed  as  lost  by 
the  operation  of  the  7th  section  of  the  act  of 
1862,  which  declared:  "That  anjr  person  or 
persons  having  or  claiming  any  right,  title,  or 
interest  in  or  to  any  land  or  premises  after  a 
sale  under  the  provisions  of  this  act,  adverse  to 
the  title  or  *claim  of  the  purchaser  at  [*311 
any  tax  sale,  his  heirs,  or  a.ssigns,  shall,  within 
one  year  from  the  time  of  the  recording  of  the 
tax  ^eed  for  such  premises,  commence  an  action 
for  the  purpose  of  testing  the  validity  of  auch 
sale,  or  te  forever  barred  in  the  premises." 

It  is  a  sufficient  answer  to  this  view   of    the 
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operation  of  this  statute,  that  the  supreme 
court  of  Minnesota  has  adjudged  that  the  stat- 
ute does  not  apply  to  cases  where  the  owner  of 
the  property  defends  against  a  tax  deed  in  an 
action  of  ejectment;  and  if  it  were  susceptible 
of  such  application  that  the  statute  itself  would 
be  in  conflict  with  the  Constitution  of  the  state. 
Baker 'y.  KeUcjt,  11  Minn.  480.  This  construc- 
tion of  a  state  law  upon  a  question  affecting  the 
titles  to  real  property  in  the  state  by  its  high- 
est court,  is  binding  upon  the  Federal  courts. 
The  fudffment  reversed,  and  the  cause  re- 
manded for  a  new  trial;  and  it  is  bo  ordered. 


<^1L1.TAM  \VH1TK,  Sr.,  P//f.  in  Err,, 

JOHN  R.  HART  and  William  D.  Davis. 
(See  8.  C.  13  Wall.  646-6o4.>  ••  •   - 

Georgia  Constitution  void  as  to  contracts  for 
slaves  mad^  previous  to  its  adoption — recon- 
structed states  ^never  cut  of  the  Union — 
state  Constitutions  impairing  contracts. 

1.  The  clause  of  the  Constitution  of  Ga..  of  1868, 
that  no  court  shall  have  jurisdiction  to  try  or 
f^ve  Judgment  on  or  enforce  anj  debt,  the  consid- 
eration of  which  was  a  slave  or  the  hire  thereof.  Is 
Tfild  as  to  debts  contracted  previous  to  its  adop- 
tion, which  were  valid  when  contracted.         • 

2.  The  Constitution  of  Ga.  was  not  adopted  un- 
der Ihe  dictation  and  coercion  of  ConRress.  and  is 
not  the.  act  of  Conin'ess.  rather  than  that  of  the 
state. 

3.  The  reconstructed  states  have  never  been  out 
of  the  Union.  .... 

4.  A  state  can  no  more  impair  the  obligation  of 
a  contract  by  adopting  a  Constitution  than. by 
passing  a  law. 

[No.  11.] 
Argued  Mar.  7,  1871,    Decided  Apr,  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Georgia. 
The  case  is  stated.bv  the  court. 

Messrs.  P.  PkiUips,  Edu:in  N,  BroyUs, 
Datrson  A.  Walker,  and  Reuben  Arnold,  for 
plaintiflf  in  error: 

It  is  not  denied  that  the  state  has  very  ample 
control  of  the  remedies  which  it  affords  to  par- 
ties in  its  coui-ta.  But  it  cannot  under  the  pre- 
tense of  regulating  the  remedy,  impair  the 
right  itself. 

If  the  lerislature  of  any  state  were  to  under- 
take to  make  a  law  preventing  the  legal  remedy 
upon  a  contract,  lawfully  made  and  binding  on 
the  party  to  it,  there  is  no  question  that  such 
legislature  would,  by  such  act,  exceed  its  legiti- 
mate powers. 

Call  V.  Hagger,  8  Mass.  429;  Fletcher  v. 
Petit,  6  Cranch.  135;  Cooley,  Const.  Lim.  362. 

it  would  ill  become  this  court  to  sanction  a 
distinction  between  the  right  and  the  remedy, 
which  would  render  the  provision  of  the  Con- 
stitution illusive  and  nugatory.;  mere  words  of 
form,  affording  no  protection  and  producing  no 
practical  result. 

Bronson  v.  Kinzie,  1  How.  317;  MeCracken 
y.  Baijward,  2  How.  612. 

That  the  sale  of  slaves  constituted  a  valid 
contract  prior  to  these  constitutional  changes, 
is  not  and  cannot  be  denied. 

Priag  V.  Pa.  16  Pet.  540;  Jones  v.  Van  Zandt, 
5  How.  231. 

It  is,  therefore,  submitted,  that  it  is  not 
eompetent  for  a  state,  either  by  law  or  oonstitu- 
13  Wall. 


tional  provisions,  to  impair  the  obligation  of  a 
contract  which  %vas  valid  by  the  laws  of  tlie 
state  when  entered  into. 

Chicago  v.  Sheldoti,  9  Wall.  55,  19  L.  ed.  597; 
Puljendorf,  Droit  de  la  Nat.  L.  1,  c.  6,  s.  6. 

Tne  legislature  cannot  declare  what  the  law 
was,  but  what  it  shall  be.  Ogden  v.  BlackledgSp 
2  Cranch,  272. 

Tliere  are  no  reasons  applicable  to  ordinary 
legislation,  which  do  not  on  this  point  apply 
equally  well  to  Constitutions.  Story,  Const.  § 
430;  (*'ooley.  Const.  Lim.  63. 

But  it  has  been  urged  that  this  provision  of 
the  state  Constitution  was  imposed  upon  the 
state  by  Congress  itself,  in  virtue  of  the  power 
of  conquest,  and  is  to  be  sustained  because  the 
prohibition  as  to  impairing  the  obligations  of 
contracts  is  not  a  limit  to  the  powers  of  Con- 
gress, but  to  those  of  the  state  only.  It  is  Con- 
gress, therefore,  it  is  said,  that  haa  impaired 
the  obligation  of  the  contract. 

Shorter  v.  Co66.  39  Ga.  303;  Hardeman  v. 
Downer,  39  Ga.  425. 

By  the  act  of  Mar.  2,  1867,  it  was  provided 
that  military  rule  should  ceaae  when  the  people 
of  any  of  the  states  lately  in  rebellion  should 
form  a  constitution  in  conformity  with  that  of 
the  United  States,  and  it  shall  have  been  rati- 
fied by  a  majority  of  the  qualified  electors  vot- 
ing, and  approved  by  Congress;  and  when  the 
state  legislature,  electe<l  imder  said  Constitu- 
tion, ratified  the  14th  Amendment,  and  the  said 
article  became  a  part  of  the  Constitution  of  the 
I'nited  States,  the  state  was  to  be  entitled  to 
representation  in  Congress.    14  Stat,  at  L.  429. 

Hie  bupplemental  act  of  Mar.  23,  1867.  pro- 
vided still  further  for  a  registration  of  voters 
and  the  adoption  by  the  people  through  conven* 
tion  of  a  state  Constitution,  and  declares  that 
when  ratilied  by  a  majority  of  the  voters,  a  copy 
of  the  said  Constitution  should  be  transmitted 
to  Congress  through  the  Executive,  and  if  it 
should  appear  that  the  election  had  been  con- 
ducted  fairly  and  that  it  truly  represents  the 
voice  of  the  majority  of  the  qualified  electors, 
and  that  it  is  in  conformity  to  the  provisions  of 
the  act  of  Mar.  2,  1867,  and  in  approved  by  Con- 
gress; then  the  state  to  be  declared  entitled  to 
representation.    15  Stat,  at  L.  4. 

By  the  act  of  June  5,  1868,  it  is  declared  that 
the  several  states  therein  named  having  framed 
Constitutions  of  state  governments  which  are 
republican,  they  shall  t^  entitled  and  admitted 
to  representation  as  states  of  the  Union,  when 
they  shall  have  ratified  the  14th  Amendment. 

Under  these  authorities  the  people  of  Georgia 
met  in  convention  and  adopted  the.Constitution 
Mar.  11,  1868.  and  this  was  submit'ted  to  a  pop- 
ular vote  and  ratified. 

Like  other  constitutions  it  opens  with  a  dec- 
laration that  "we,  the  people  of  Georgia,  in  or- 
der to  form  a  more  perfect  government^  do  or- 
dain and  establish,''  etc. 

On  the  face  of  the  instrument  there  is  an  ex- 
press declaration  that  it  was  the  free  will  of 
the  people  of  the  state. 

The  reconstruction  acts  do  not  regard 
Georgia  as  a  state  out  of  the  Union,  but  a  state 
within  the  Union,  without  a  legal  state  govern- 
ment. 

it  is  very  evident  that  the  idea  of  rights  ac- 
quired by  the  United  States  by  virtue  of  con- 
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qu(»At,  has  no  foundation  in  tlie  national  legis- 
Intion.  It  is  certainly  denounced  by  the  de- 
ci-'ions  of  thirt  court.  Texas  v.  White,  7  Wall. 
700.  10  L.  ed.  227. 

The  question  proi>ounded  by  the  Chief  Justice 
in  the  pa»'e  cited  is:      "Did   Texas,    in    conse- 
quence of  thene  acts,  cease  to  be  a  state?    Or,  if 
not.  did  the  state  cease  to  be  a  member  of  the 
Union?" 

In  reply injf  to  these  questions,  he  says:  "Not 
only,  therefore,  can  there  be  no  loss  of  separate 
nnd  in<hM)endent  autonomy  to  the  states  through 
their  union  under  the  Constitution,  but  it  may 
be  said,  not  unronsonnbly.  that  the  preservation 
of  the  states  and  the  maintenance  of  their  gov 
ernments  nre  as  nuich  within  the  design  and 
care  of  the  Conntitution  as  the  preservation  of 
the  Union,  nnd  the  maintenance  of  the  national 
government.  The  Constitution  in  all  its  pro- 
vi<«ions  looks  to  an  indestructible  Union  com* 
poHod  of  indestructible  states. 

"It  certainly  follows  that  the  state  did  not 
ceaso  to  l)e  a  state,  nor  her  citizens  to  l)e  citizens 
of  the  United  States.  If  this  were  otherwise, 
the  state  mint  have  become  foreign  and  her 
citizens  foreigners.  The  war  must  have  ceased 
to  be  a  war  for  the  suppression  of  rebellion,  and 
have  become  a  war  for  conquest  and  subjuga- 
tion." 

Tliese  acts  of  Congress  were  passed  by  virtue 
of  that  clause  of  the  Constitution  which  guaran- 
tees to  the  states  a  republican  form  of  govern- 
ment. 

Kepublican  government  can  only  rest  upon 
the  voluntary  action  of  the  people.  * 

All  that  Congress  required,  all  that  It  could 
require,  was  thaf  before  these  states  should  be 
entitled  to  renrw  their  representation,  their 
Constitutions  should  be  in  harmony  with  that 
of  the  United  States. 

TTie  national  will  having  been  expressed  con- 
stitutionally for  the  extinction  of  slavery,  Con- 
gress declared  that  it  wotild  admit  to  represen- 
tation no  state  which  did  not  by  its  action  con- 
form to  this  declaration.  How  far  this  was 
an  exercise  of  force  invalidating  the  adoption  of 
the  amendment  is-  not  now  in  question. 

ft  is  sufficient  to  say  that  the  legislation  of 
the  state  which  annuls  these  contracts,  or  what 
Is  the  same  things  prohibits  all  remedy  thereon 
in  their  courts,  was  never  required  by  any  action 
of  the  national  government,  nor  by  any  consti- 
tutional provision. 

(Xo  counsel  appeared  for  defendants  in  error.) 

Mr.  Justice  Swayme  delivered  the  opinion 
of  the  court: 

This  caise  was  brought  before  us  by  a  writ  of 
error  to  the  supreme  court  of  the  state  of 
Georgia. 

The  suit  was  instituted  by  the  plaintifT  in 
error  on  the  10th  of  .lanuary,  180(»,  in  the  su- 
perior court  of  Chattooga  county.  He  declared 
upon  a  promissory  note  made  to  him  by  the  de- 
fendants in  error  for  $1,230,  dated  February  9, 
1859.  and  payable  on  the  1st  of  March,  a.  d., 
18G0.  The  defendant  pleaded  in  abatement  that 
"the  consideration  of  the  note  was  a  slave," 
and  that  "  by  the  present  Constitution  of  Geor- 

S'a  nuide  and  adopted  since  the  last  pleadings 
I  this  case,  the  court  is  prohibited  to  take  and 
exercise  jurisdiction  or  render  judgment  there- 
in."   To  this  plea  the  plaintiff  demurred.    The 
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court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants.  The  plaintiff  except^ 
ind  removed  the  case  to  the  supreme  court  of 
the  state,  where  the  judgment  was  affirmed,  and 
the  plaintiff  thereupon  prosecuted  this  writ  of 
error.  The  ""Constitution  of  Geor^  [*648 
of  1808,  which  is  still  in  force,  contains  (/irt.  5, 
S  17,  paragraph  7)  the  following  clause: 

"Provided,  that  no  court  or  officer  shall  have, 
nor  shall  the  general  assembly  give,  jurisdiction 
to  try,  or  give  judgment  on,  or  enforce  any  debt 
the  consideration  of  which  was  a  slave  or  the 
hire  thereof." 

From  the  close  of  the  Rebellion  until  Georgia 
was  restored  to  her  normal  relations  and^f unc- 
tions in  the  Union,  she  was  governed  under  tlie 
laws  of  the  United  States  known  as  the  recon- 
struction acts.  Under  these  laws  her  present 
Constitution  was  framed,  adopted,  and  submit- 
ted to  Congress.  Among  the  terms  of  her  re- 
habilitation prescribed  by  the  acts  referred  to 
it  was  made  a  fundamental  condition  that  cer- 
tain designated  parts  of  t\^  Constitution  so 
submitted  should  "be  null  and  void,  and  that 
the  general  assembly  of  the  state"  should,  ''by 
a  soleuui  ac^,  declare  the  assent  of  the  state"  to 
the  required  modification.  15  Stat.  73;  act  of 
June  25,  1808.  llie  Constitution  was  modified 
accordingly.  When  submitted  it  contained  tlie 
proviso  here  under  consideration.  Xo  objection 
was  made  to  the  proviso,  and  it  has  since  re- 
mained a  part  of  the  instrument.  With  her 
Constitution  thus  modified.  Congress  enacted 
**that  the  state  of  CJeorgia,  having  complied 
with  the  reconstruction  acts,  and  the  Four- 
teenth and  Fifteenth  Amendments  to  the  Con- 
stitution of  the  United  States  having  been  rati- 
TkhI  in  good  faith  by  a  legal  legislature  of  said 
state,  it  is  hereby  declared  that  the  state  of 
Georgia  is  entitled  to  representation  in  the 
Congress  of  the  Unitcni, States."  Act  of  June 
15,  1870,  10  Stat.  363,  304.  Her  lepresenU- 
tives  and  senators  were  thereupon  admitted  to 
scats  in  Congress.  This  act  removed  the  last  of 
the  disabilities  and  })enalties  which  were  visit- 
ed unon  her  for  her  share  of  the  guilt  of  the 
Rebellion.  The  condonation  by  the  national 
government  thus  became  complete. 

The  judgment  we  are  called  upon  to  rerieilr 
is  sought  to  be  maintained  upon  the  following 
grounds : 

*(1)  That  when  the  Constitution  of  [*e40 
1808  was  adopted  Georgia  was  not  a  state  of  the 
tjnion;  that  she  had  sundered  her  connection 
as  such,  and  was  a  conquered  territory  wholly 
at  the  mercy  of  the  conqueror;  and  that  henc« 
the  inhibition  of  the  states  by  the  Constitution 
of  the  United  States  to  pass  any  law  impairinj; 
the  obligation  of  contracts  had  no  application 
to  her. 

( 2 )  That  her  Constitution  does  not  affect  the 
contract,  but  only  denies  jurisdiction  to  her 
courts  to  enforce  it. 

(3)  That  her  Constitution  was  adopted 
under  the  dictation  and  coercion  of  CongreHft, 
and  is  the  act  of  Congress,  rather  than  of  the 
state;  and  that,  though  a  state  cannot  pass  a 
law  impairing  the  validity  of  contracts.  Con- 
gress can,  and  that,  for  this  reason  also,  the  in- 
hibition in  the  Constitution  of  the  United  Statea 
has  no  effect  in  this  case. 

The  third  of  these  propositions  is  clearly  un- 
sound, and  requires  only  a  few  remarks.     Con- 

80  v.  ft 


1871. 


White  v.  Habt. 


G4G-654 


gress  authorised  the  state  to  frame  a  new  Con- 
stitution, and  she  elected  to  proceed  within  the 
Mope  of  the  authority  conferred.  The  result 
was  submitted  to  Congress  as  a  voluntary  and 
valid  offering,  and  was  so  received  and  so  recog- 
nized in  the  subsequent  action  of  that  body. 
The  state  is  estopped  to  assail  it  upon  such  an 
assumption.  Upon  the  same  jpnrounas  she  might 
deny  the  validity  of  her  ratification  of  the  con- 
stitutional amendments.  The  action  of  Con- 
tress  upon  the  subject  cannot  be  inquired  into, 
'he  case  is  clearly  one  in  which  the  judicial  is 
bound  to  follow  the  action  of  the  political  de- 
partment of  the  government,  and  is  concluded 
by  it.  Luther  v.  Horden,  7  How.  43,  47,  67; 
Oelston  V.  ffoy^  3  Wheat.  324;  Williams  v.  The 
Suffolk  lus.  Co,  13  Pet.  420;  Rose  v.  Uimley,  4 
Cranch,  272 ;  United  States  v.  Palmer,  3  Wheat. 
634.  We  may  add,  that  if  Congress  had  ex- 
pressly dictated  and  expressly  approted  the 
proviso  in  <|uestion,  such  dictation  and  approval 
would  be  without  effect.  Congress  has  no  power 
to  supersede  the  national  Constitution. 

The  subject  presented  by  the  first  proposition 
has  been  considered  under  some  of  its  aspects 
650*]  several  times  bv  this  *court.  We  need 
do  little  more  upon  this  occasion  than  to  re- 
affirm  the  views  iieretofoie  expressed,  and  add 
such  further  remarks  as  are  called  for  by  the 
(exigencies  of  the  case  before  us. 

The  national  Constitution  was,  as  its  pream- 
ble recites,  ordained  and  established  by  the  peo- 
ple of  the  United  States.  It  created  not  a  con- 
federacy of  states,  but  a  government  of  individ- 
uals. It  assumed  that  the  government  and  the 
Union  which  it  created,  and  the  states  which 
were  incorporated  into  the  Union,  would  be  in- 
destructible and  perpetual ;  and  as  far  as  human 
means  could  accomplish  such  a  work,  it  in- 
t4*nded  to  make  them  so.  The  government  of 
the  nation  and  the  government  of  the  states 
arc  each  alike  absolute  and  independent  of  each 
other  in  their  respective  spheres  of  action ;  but 
the  former  is  as  much  a  part  of  the  government 
of  the  people  of  each  state,  and  as  much  en- 
titled to  their  allegiance  and  obedience  as  their 
own  local  state  govermnents — "the  Constitution 
of  the  United  Stetes  and  the  laws  made  in  pur- 
suance thereof,"  being  in  all  cases  where  they 
apply,  the  supreme  law  of  the  land.  For  all 
the  purposes  of  the  national  government,  the 
people  of  the  United  States  are  an  integral,  and 
not  a  composite  mass,  and  their  unity  and  iden- 
tity, in  this  view  of  the  subject,  are  not  aflfected 
by  their  segregaticm  by  state  lines  for  the  pur- 
poses of  state  government  and  local  administra- 
tion. Considered  in  this  connection,  the  stetes 
are  organisms  for  the  performance  of  their  ap- 
propriate functions  in  the  vitel  system  of  the 
larger  polity,  of  which,  in  this  aspect  of  the 
subject,  they  form  a  part,  and  which  would  per- 
ish if  they  were  all  stricken  from  existence  or 
ceased  to  perform  their  alloted  work.  The  doc- 
trine of  secession  is  a  doctrine  of  treason,  and 
practical  secession  is  practical  treason,  seeking 
to  give  iteelf  triumph  by  revolutionary  violence. 
The  late  Rebellion  was  without  any  element  of 
right  or  sanction  of  law.  The  duration  and 
magnitude  of  the  War  did  not  change  its  char- 
acter. In  some  respects  it  was  not  unlike  the 
insurrection  of  a  county  or  other  municipal  sub- 
dixision  of  territory  against  the  stete  to  which 
it  belongs.  In  sudi  cases  the  state  has  inher- 
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ently  'the  right  to  use  all  the  means  [*651 
necessary  to  put  down  the  resistance  to  ite  au- 
thority, and  restore  peace,  order,  and  obedience 
to  law.  If  need  be,  it  has  the  right  also  to  call 
on  the  government  of  the  Union  for  the  requisite 
aid  to  that  end.  Whatever  precautionary  or 
penal  measures  the  stete  may  teke  when  the  in- 
surrection is  suppressed,  the  proposition  would 
be  a  strange  one  to  maintain,  that  while  it 
lasteil,  the  county  vias  not  a  part  of  the  stete, 
and  hence  was  al^olved  from  the  duties,  liabili- 
ties, and  restrictions  which  would  have  been  in- 
cumbent upon  it  if  it  had  remained  in  ite  normal 
condition  and  relations.  The  power  exercised 
in  putting  down  the  late  Rebellion  is  given  ex- 
pressly by  the  C/Onstitution  to  Congress.  Tlint 
body  made  the  laws  and  the  President  executed 
them.  The  granted  power  carried  with  it  not 
only  the  right  to  use  the  requisite  means,  but  it 
readied  further  and  carri^  with  it  also  author- 
ity to  guard  against  the  renewal  of  the  conflict, 
and  to  remedy  the  evils  arising  from  it  in  so 
far  as  that  could  be  effected  by  appropriate 
legislation.  Stewart  v.  Kahn,  antet  170.  At 
no  time  were  the  rebellious  stetes  out  of  the 
pale  of  the  Union.  Their  righte  under  the  Con- 
stitution were  suspended,  but  not  destroye<I. 
Their  constitutional  duties  and  obligations 
were  unaffected  and  remained  the  same.  A  cit- 
izen is  still  a  citizen,  though  guilty  of  crime 
and  visited  with  punishment.  His  political 
righte  may  be  put  in  abeyance  or  forfeited. 
The  result  depends  upon  the  rule,  as  defined  in 
the  law.  of  the  sovereign  against  whom  he  has 
ofiTended.  If  he  lose  his  righte  he  escapes  none 
of  his  disabilities  and  liabilities  which  before 
subsisted.  Certeinly  he  can  have  no  new  righte 
or  immunities  arising  from  his  crime.  These 
analogies  of  the  county  and  the  citizen  are  not 
inapplicable,  by  way  of  illustration,  to  the  con- 
diticm  of  the  rebel  stetes  during  their  rebellion. 
'Hie  legislation  of  Congress  £ows  that  these 
were  the  views  enterteined  by  tha;t  department 
of  the  government. 

In  the  several  aete  admitting  new  stetes,  the 
same  formula  substentially  is  used  in  all  cases. 
It  is.  that  the  nUte  named  *"shall  be,  [*652 
and  is  hereby  declared  to  be  one  of  the  United 
SteteH  of  America,  and  is  hereby  admitted  into 
the  Union,  upon  an  equal  footing  with  the  orig- 
inal states,  in  all  respecte  whateoever.'*  Act  of 
June  15,  1830,  5  Stet.  50.  In  the  several  recon- 
struction acts,  the  language  used  in  this  con- 
nection is,  that  the  stete  in  question  ''shall  be 
declared  entitled  to  representetion  in  Congress, 
and  senators  and  representetives  shall  b«  ad- 
mitted therefrom."  Act  of  March  2,  1867,  14 
Stet.  420;  act  of  March  23,  1867,  15  Stet.  4. 
"Shall  be  entitled  and  admitted  to  represente- 
tion in  Congress  as  a  stete  of  the  Union,  when," 
ete.  Act  of  tlune  25,  1868,  16  Stet.  73.  And, 
lastly,  in  the  final  act  as  to  Georgia,  ''It  is  here- 
by declared  that  the  stete  of  Georgia  is  entitled 
to  representetion  in  the  Congress  of  the  United 
Stetes."     Act  of  July  16,  1870,  16  Stet.  864. 

The  different  language  employed  in  the  two 
classes  of  cases  evinces  clearly  that,  in  the  judg- 
ment of  Congress,  the  reconstructed  stetes  hiul 
not  been  out  of  the  Union,  and  that  to  bring 
them  back  into  full  communion  with  the  loyiu 
stetes,  nothing  was  necessary  but  to  permit 
them  to  restore  their  representetion  in  Con- 
gress.     Without  reference  to  this  element  of 
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the  case,  we  should  have  come  to  the  same  con- 
clusion. But  the  fact  is  one  of  great  w^ght  in 
the  consideration  of  the  subiect.  And  we  think 
it  is  conclusive  upon  the  judicial  department  of 
the  government.     Luther  v.  Borden,  7  How.  67. 

Georgia,  sifter  her  rebellion  and  before  her 
representation  was  restored,,  had  no  more  power 
to  grant  a  title  of  nobility,  to  pass  a  bill  of 
attainder,  ^n  ew  poet  facto  law,  or  law  impair- 
ing the  obligation  of  contracts,  or  to  do  any- 
thing else  prohibited  to  her  by  the  Constitution 
of  the  United  States,  than  she  had  before  her 
rebcllicm  began,  or  after  her  restoration  to  her 
normal  position  in  the  Unicm.  It  is  well  set- 
tled by  the  adjudications  of  this  court,  that  a 
state  can  no  more  impair  the  obligation  of  a 
contract  by  adopting  a  constitution  than  by 
passing  a  law.  In  the  eye  of  the  constitutional 
inhibition  they  are  substantially  the  same  thing. 
653*]  The  second  proposition  remains  to  be 
considered.  Wlien  the  note  was  executed  and 
imtil  the  Constitution  of  18G8  was  adopted,  the 
courts  of  the  state  had  unquestionable  jurisdic- 
tion to  entertain  a  suit  brought  to  enforce  its 
collection,,  and  if  that  jurisdiction  ceased,  it 
was  by  reason  of  the  provision  of  the  Constitu- 
tion of  the  state  here  under  consideration. 

The  question  presented  by  this  proposition 
WHS  fully  considered  by  this  court  in  Van  Hoff- 
man V.  Quincy,  4  Wall.  552,  18  L.  ed.  409.  Tlie 
city  had  sold  its  bonds  under  acts  of  the  legis- 
lature of  Illinois,  which  authorized  their  issue 
and  required  the  assessment  and  collection  of 
a  special  tax  to  meet  the  interest;  and  it  was 
declared  that  the  amount  so  raised  should  be 
applied  to  that  object  "and  to  no  other  purpose 
whatsoever."  The  legislature  subseauently 
passed  an  act  which  prohibited  any  tax  beyond 
the  amount  therein  specified  to  be  imposed. 
This  tax  yielded  a  sum  barely  sufllicient  to  meet 
the  municipal  wants  of  the  city  —  leaving 
nothing  to  be  applied  to  the  interest  upon  the 
bonds.  This  court  held  the  prohibition,  so  far 
as  it  aflfected  the  special  tax.  to  be  void,  and  by 
a  writ  of  mandamus  ordered  that  tax  to  be  col- 
lected and  applied,  as  if  the  subsequent  act  had 
not  been  passed.  It  was  said:  ''The  laws 
which  subsist  at  the  time  and  place  of  the  mak- 
ing of  a  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it,  as  if 
thev  were  expressly  referred  to  or  incorporate<l 
in  its  terms.  .  .  .  Nothing  can  be  more  ma- 
terial to  the  obligation  than  the  means  of  en- 
forcement." Without  the  remedy,  the  contract 
may,  indeed,  in  the  sense  of  the  law,  be  said  not 
to  exist,  and  its  obligation  to  fall  within  the 
class  of  those  moral  and  social  duties  which  de- 
pend for  their  fulfilment  wholly  upon  the  will 
of  the  individual.  The  ideas  of  validity  and 
remedy  are  inseparable,  and  both  are  parts  of 
the  obligation  which  is  guaranteed  by  the  Con- 
stitution against  invasion.  The  obligation  of  a 
contract  "is  the  law  which  binds  the  parties  to 
perform  their  agreement."  It  was  said  fur- 
ther that  the  state  may  modify  the  remedy,  but 
not  so  as  to  ini^pair  substantial  rights ;  and  that 
654*]  •whenever  this  result  "is  produced,  the 
act  is  within  the  prohibition  of  the  Constitu- 
tion, and  to  that  extent  void."  When  the  con- 
tract here  in  question  was  entered  into,  ample 
remedies  existed.  All  were  taken  away  by  the 
proviso  in  the  new  Constitution.  Not  a  vestige 
was  left.  Every  means  of  enforcement  was  de- 
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nied,  and  this  denial  if  valid  involved  ^e  anni- 
hilation of  the  contract.  But  it  is  not  valid. 
The  proviso  which  seeks  to  work  this  result,  is, 
so  far  as  all  pre-existing  contracts  are  con- 
cerned, itself  a  nullity.  It  is  to  them  as  inef- 
fectual as  if  it  had  no  existence.  Upon  the 
question  as  thus  presented,  several  eminent 
state  courts  have  expressed  the  same  views. 
Cooley,  Const.  Lim.  289. 

As  the  case  is  disclosed  in  the  record  we  en- 
tertain no  doubt  of  the  original  validity  of  the 
note,  nor  of  its  validity  when  the  decision  be- 
fore us  was  made.  But  as  that  quest  ion  was 
not  raised  in  this  ca>«e,  we  deem  it  unnecessary 
to  remark  further  upon  the  subject. 

The  judgment  of  the  Supreme  Court  of 
Oeorpia  is  rcvereed,  and  the  case  will  he  re- 
manded to  that  court f  irith  directions  to  pro- 
ceed in  conformity  to  this  opinion. 

Dissenting,  Mr.  Cliief  Justice  ChaM. 


THO^^fAS  R.  WELCH,  Administrator  of  Ches- 
ter  Ashley,  Deceased,  and  Joshua  M.  Craig, 
as  Administrator  of  Silas  Craig,  Deceased. 
Appls.^ 

V. 

ELIZABETH  J.  BARNARD  et  ar.,   Heirs  ol 
Thomas  Barnard,  Deceased. 

Claim  for  rente  and  profitM  denied. 

Where  a  decree  required  an  amount  to  be  taken 
by  a  master  of  the  rents  and  profits  of  lands,  which 
had  accrued  previous  to  a  sale  by  the  claimants, 
and  the  master  reported  that  the  lando  had  been 
sold  by  them  long  before  the  decree  and  before 
any  rent  was  proved  to  have  accrued,  the  claim 
for  rents  and  profits  was  properly  denied. 

[No.  141.] 

Submitted  Mar,  22,  J 872,    Decided  Apr,  2^.  1872. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Eastern  District  of 
Arkansas. 
The  case  is  stated  by  the  court. 
See  also  Barnard  y.  Ashley,  18  How.  43,  16 

L.  ed.  2Bo. 
Messrs.  Watkina  St  Rose,  for  appellants; 

1.  The  status  of  Barnard's  heirs,  as  parties 
to  this  suit  and  upon  this  record,  is  irrevocably 
Axed  by  the  adjudication  of  this  court,  aftirm- 
ing  the  decree  of  the  court  below  and  remand- 
ing the  cause,  with  specific  directions,  for  fur- 
ther proceedings. 

2.  There  must  have  been  some  period  of  time, 
while  these  lands  were  in  the  possession  of  Bar- 
nard, alter  Craig  and  Ashley  acquired  title  to 
them,  and  before  they  sold  them,  that  Barnard 
or  his  representatives  would  be  liable  to  ac- 
count to  Craig  and  Ashley,  or  their  representa- 
tives, for  the  use  and  occupation,  under  the 
original  decree,  as  affirmed  by  this  court.  But 
any  such  inquiry  or  relief  is  denied  by  the  de- 
cree of  1870,  here  appealed  from. 

3.  The  decree  here  appealed  from  nullifies 
the  original  decree,  which  this  court  alCrined 
and  directed  to  be  carried  into  execution.  The 
master  was  directed  to  take  an  account  of  the 
i-ents  and  profits,  and  at  the  same  time  to  in- 
quire and  ascertain  what  lands  had  been  sold 
and  eonvevfd  by  Craig  and  Ashley,  and  to  ex 
elude  from  the  account  the  rents  and  »»^<ifits  nf 
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ftny  such  lands  accruing  after  the  date  of  such 
sale  and  conveyance. 

Mr,  Oeorse  Taylor,  for  appellees: 
We  submit  that  the  report  of  the  master  in 
ehancery  showed  that  no  rents  accrued  to  Ash- 
ley during  the  po<>se9Sion  of  the  lands  by  Bar- 
nard, but  that  all  rents  and  profits  accrued 
after  the  lands  had  been  sold,  and  that  the  cir- 
cuit court  was  right  in  refusing  to  confirm  the 
master's  report. 

The  mere  supposition,  am  stated  in  the  second 
point  of  appellant's  brief,  that  there  must 
have  been  some  time  during  the  occupancy  of 
Barnard  in  which  rents  accrued,  and  for  which 
his  heirs  are  liable,  is  found  against  them  by 
the  court,  and  there  is  nothing  in  the  record  to 
justify  the  interference  of  this  honorable  court. 

Mt.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1837,  one  Thomas  Barnard,  a  citizen  of 
the  state  of  MiHsissippi,  filed  a  bill  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern 
district  of  Arkansjis,  agiiinst  Chester  Ashley, 
Silas  Craig,  and  others,  to  obtain  a  decree  for 
the  cancelation  of  certain  patents  issued  to 
them,  and  to  quiet  his  title  to  certain  real  prop- 
erty in  Arkansas,  of  which  he  claimed  to  be  the 
owner  and  occupant. 

In  1853,  bv  a  decree  of  the  court  rendered  in 
that  suit  anh  in  a  cross  suit  commenced  by  the 
defendants,  the  title  to  the  property  was  ad- 
judged to  be  in  Silas  Craig,  and  the  heirs  and 
executrix  of  Cheater  Ashley,  he  having  died 
pending  the  suits;  and  the  complainants  were 
decreea  to  surrender  possession  of  the  premises, 
or  «uch  parts  thereof  as  were  occupied  by  them, 
and  to  pay  the  value  of  the  rents  and  profits  of 
such  parts  as  were  possessed  and  used  by  Bar- 
nard or  his  heirs,  he  also  having  died  i)endtng 
the  suits,  after  the  conveyance  of  the'  property 
by  the  governor  of  the  territory  to  Craig  and 
Ashley,  until  such  parts  were  sold  by  them  to 
other  persons.  And  it  was  ordered  that  it  be 
referred  to  a  master  in  chancery,  to  tiike  and 
state  an  accoimt  of  such  rents  and  profits,  and 
to  ascertain  what  portions,  if  any,  of  the  prop- 
erty had  been  sold  oy  Craig  and  Ashley  to  other 
persons;  and  the  master  was  directs  to  exclude 
from  the  account  the  rents  and  profits  of  the 
|K>rtions  thus  sold,  from  the  time  of  their  sale. 

This  decree  was  afiirmed  by  this  court  at  the 
Deci^mber  term,  1865,  and  'the  case  was  re- 
manded for  further  proceedings  to  be  had 
reHDocting  the  rents  and  profits. 

L  pon  filing  the  mandate  in  the  circuit  court, 
a  reference  was  had  to  a  master  to  examine  and 
Rtate  an  account  of  the  rents  and  profits  as 
directed  b}'  the  decree. 

No  report  was  made  by  him,  or.  if  made,  was 
ever  acted  upon :  and  in  consequence  of  the 
death  of  some  of  the  parties,  and  proceedings 
taken  to  revive  the  suit,  nothing  appears  to 
have  been  done  with  respect  to  the  account  or- 
dered until  1867.  The  suits' being  then  revived, 
a  new  master  was  ap])ointed  to  take  the  ac- 
count; and  in  1868  he  made  his  report,  fitiding 
that  the  rents  and  profits  of  the  property  whilst 
possessed  and  enjoyed  by  the  complainants, 
with  interest,  amounted,  on  the  16th  of  April 
of  that  year,  to  over  $18,000. 

He  also  re|>orted  that,  as  appeart*d  by  the 
answer  and  cross  bill  of  the  defendants,  Craig  i 
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and  Ashley,  the  lauds,  of  which  he  had  taken 
an  account  of  the  rents  and  profits,  had  been 
sold  by  them  long  anterior  to  the  decree,  and 
before  any  rent  was  proved  to  have  accrued; 
and  that  no  other  evidence  of  sale  was  presented 
to  him.-  As  the  decree  only  required  an  ac- 
count to  be  taken  of  the  rents  and  profits  which 
had  accrued  previous  to  a  sale  by  Craig  and 
Ashley,  the  circuit  court  refused  to  confirm  the 
re|)ort,  and  denied  to  the  parties  their  claim 
for  rents  and  profits;  and  in  so  ruling,  in  our 
judgment,  ruled  rightly. 
Decree  affirmed, 

G.  JULES  (5KRMA1N,  PIff,  in  Err,, 

V. 

JAMES  MASON  et  aL 
Writ  of  error  diamisacd  for  want  of  proper  teste. 

IMiere  the  writ  of  error  bears  the  teste  of  tbe 
clerk  of  the  supreme  court  of  the  territory  of 
Montana,  and  not  the  teste  of  the  Chief  Justice  of 
this  conrt.  It  will  be  dismissed. 

[No.  290.] 
Argued  Apr.  o,  1S72.     Decided  Apr,  2 J,  I87i. 

IS  ERHOR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
Motion  to  dismiss. 

The  case  sufficiently  ap^iears  in  the  opinion. 
Messrs,  A,  M,  Woodfolk,  F.  A.  IMok«  and 
Geo,  0*  Wright  for  plaintifi*  in  error. 

Messrs,  J,  Huhley  Ashton  and  Kathaniel 
Wilaoa  for  defendants  in  error. 

Mr.  Chief  Justice  CluMe  delivered  the  opin- 
ion of  the  court: 

The  writ  of  error  in  this  ease,  as  in  the  case 
of  Wells  V.  Mciiregorf  ante,  538,  decided  at  this 
term,  bears  the  teste  of  ilie  clerk  of  the  supreme 
court  of  the  territory  of  Montana,  and  not  the 
teste  of  the  Chief  Justice  of  this  court. 

It  must,  therefore,  he  dismissed. 


HKNHY  T.  OSBORN,  Plff.  in  Err., 

V. 

YOUNG  A.  G,  NICHOLSON  et  ah 
(See  S.  C.  13  Wall.  654-664.) 

Arkansas  ConsfUution  coid,  as  to  contracts,  for 
sale  of  slaves  made  previous  to  its  adoption 
— defense  to  action  for  price  of  slaves. 

1.  The  Constitution  of  Arkansas  of  1868.  which 
annuls  all  contracts  for  the  purchase  or  sale  of 
slaves,  and  declare!^  that  no  court  of  the  state 
should  take  cosmizance  of  any  suit  founded  on  such 
a  contract.  Is  Invalid  as  to  all  prior  transactions. 

2.  It  Is  no  defons**  to  an  action  for  the  price  of  a 
slave,  sold  when  slavery  existed,  that  the  seller 
warranted  him  to  \w  a  slave  for  life  and  that  such 
warranty  was  lirokfn  by  the  subsequent  constitu- 
tional abolishment  of  slavery. 

INo.  42.] 
Argued  yov,  S,  J87J.     Decided  Apr,  22,  75?72. 

IN  ERROK  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas. 
The  case  is  stjite<l  by  the  court. 
Messrs.  P.  Phillips  and  A.  H,  6arlamd« 
for  plaintiff  in  error: 

The  first  error  in  the  oi)inion  which  is  the 
foundation  of  these  jud;jm<'nts  is,  that  the  right 
of  property  which  existt^l  in  the  service  of  a 
slave  was  the  creature  of  statute  law.  The  his- 
tory of  the   institution   shows   how  erroneous 

689 


654-664 


ScPREiCB  Court  of  the  United  States. 


Dbc.  Xerit, 


this  I9.  It  la  true  that  lawH  cxiAt  regulating 
the  relations  of  master  and  slave,  but  nowhere 
does  tlic  proprietary'  right  have  its  foundation 
in  statute.  An  assertion  so  palpably  erroneous 
nee(it«  no  extended  refutation.  In  the  language 
of  I^rd  Stowell,  we  assert  that  slavery  never 
wan  tlie  creature  of  law,  but  of  that  custom 
wliich  oi>erates  with  the  force  of  law. 

Another  palpable  error  is  the  statement  that 
the  Constitution  did  not  recognize  property  in 
slaves,  but  in  the  single  instance  in  which  it 
prm-ides  for  the  rendition  of  fugitive  slaves. 

A  still  stronger  recognition  is  to  be  found  in 
the  provision  for  the  importation  of  slaves. 
The  stipulation  allowing  ^he  importation, 
necessarily  carried  with  it  protection  in  the  act 
of  importation,  and  protection  after  that  act 
had  been  consummated. 

As  showing  the  prevailing  sentiment  at  the 
tiifio.  ne  refer  to  the  debates  on  this  subject. 
5  Elliott,  Deb.  477. 

Pro|)erty  in  slaves  was  thus  not  only  recog- 
nized in  the  Constitution,  but  guaranteed  by  it; 
and  with  the  exception  of  property  in  inven- 
tions, it  is  the  only  species  of  property  ex- 
pressly recognized. 

Can  contracts  for  the  transfer  of  such  prop- 
erty in  states  where  slavery  existed  be  held  to 
be  so  inherently  vicious  as  to  be  incapable  of 
enforcement  in  courts  of  justice?  Could  such 
a  plea  have  been  made,  in  any  of  the  courts  of 
the  I'nited  States,  prior  to  the  13th  Amend- 
ment? Would  not  these  contracts  have  stood 
upon  the  same  ground  as  notes  given  for  any 
other  species  of  pro|>erty? 

There  can  be  but  one  answer  to  these  ques- 
tions. 

We  have  shown  the  constitutional  protection 
to  this  property  and.  as  bearing  on  this  sub- 
ject, we  briefly  refer  to  the  action  of  the  legis- 
lative, executive,  and  judicial  departments  in 
the  same  direction. 

The  constitutional  guaranty  only  extendeu  ♦o 
slaves  eiHcaping  from  one  state  to  another.  But 
the  }K)litical  department  in  its  first  act.  of  1793, 
and  its  second,  of  IftoO,  influenced  by  the  spirit 
of  this  provision,  applied  the  right  di  the  owner 
to  repossess  his  slave  when  he  escaped  into  a 
territory.  Its  words  arc  "persons  escaping  from 
the  sen- ice  of  their  master."  See  also  2  Stat, 
at  L.  IIG,  194,  757;  12  Stat,  at  L.  376,  691. 

How  Congress  viewed  the  whole  subject,  we 
may  sec  in  the  proposal  for  an  Amendment  of 
the  Constitution,  adopted  by  Congress  as  late 
as  March  2,  1861.     12  Stat,  at  L.  251. 

February  24,  1864.  Congress  provided  for  the 
enrollment  of  colored  troops.  Bounties  had 
been  provided  for  by  former  acts,  and  these 
were,  of  course,  paid  to  the  soldier  who  enlisted; 
but  by  the  provisions  of  this  act,  when  the  col- 
ored soldier  was  a  "slave  of  a  loyal  master"  the 
botuity  was  to  be  paid,  not  to  the  soldier,  but 
to  his  master.*'     13  Stat,  at  L.  11. 

These  provisions  were  enforced  after  the  war 
was  ended,  and  after  the  adoption  of  the  13th 
Amendment,  by  the  2d  section  of  the  act  of 
July  28,  1866. 

The  treaty-making  power  has  been  used  in 
the  same  direction,  and  property  in  the  ser^'ice 
oi  slaves  has  always  been  under  its  protection. 

How  has  the  subject  been  treated  by  the  Ex- 
ecutive? We  need  only  to  refer  to  the  action 
of  President  Lincoln  during  the  period  of  the 
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late  Civil  War,  when  the  idea  of  emancipation 
first  fell  within  the  range  of  probability.  May 
19,  1802,  he  issued  his  proclamation  revoking 
the  order  of  General  Hunter,  which  had  freed 
the  slaves  within  his  military  command.  He 
called  the  attention  of  the  people  of  the  south 
to  the  resolution  adopted  by  Congress  for  the 
gradual  abolishment  of  slavery  on  the  princi- 
ple of  compensation  by  the  United  States. 
•This  proposal  (says  he)  makes  common  cause 
for  a  common  object,  casting  no  reproaches 
ujM)n  any.  It  acts  not  the  Pharisee."  12  Stat, 
at  L.  1205. 

Again,  September  22,  1862,  he  proclaims  that 
he  will  still  urge  pecuniary  compensation  for 
the  gradual  abolishment  of  slavery;  but  that 
January  1  following,  he  will  proclaim  emanci- 
pation in  all  the  states  and  parts  of  states  that 
shall  then  be  found  in  rebellion,  and  that  ti. 
\inll  recommend  Congress  payment  "for  all 
losses  by  acts  of  the  United  States,  including 
the  loss  of  slaves,"  to  those  who  should  be  loyal. 
12  Stat,  at  L.  1267. 

There  are  many  cases  in  which  this  right  of 
property  has  been  recognized  and  enforwNi  by 
the  judicial  department  itself. 

The  Antelope,  10  Wheat.  120;  United  Statem 
V.  IjC  June  Eugenie,  2  Mason,  445 ;  Prigg  v.  Pa. 
16  Pet.  611 ;  Jonea  v.  Vanzandt,  5  How.  231. 

After  all  this,  it  is  not  permissible  to  offer 
argument  to  show  that  a  note,  given  in  1856  on 
the  sale  of  a  slave,  is  a  contract  protected  by 
the  Constitution  and  laws,  the  obligation  of 
which  cannot  lie  violated  by  any  act  of  the  state. 
We  admit  in  this  argument  that  the  13th  and 
14th  Amendments  have  been  properly  adopted, 
and  are  to  be  enforced  by  this  court;  and  the 
question  now  to  be  considered  is:  Do  they  in- 
validate the  note  in  Question  and  bar  a  recov- 
ery in  the  courts  of  the  United  States? 

The  first  of  these  Amendments  merely  de- 
clares that  slavery  shall  not  exist  within  the 
United  States,  and  authorizes  Congress  to  en- 
force this  provision  by  appropriate  legislation. 

The  judgment  of  the  court  below  denies  a  re- 
covery on  two  grounds :  First,  because  it  would 
be  contrary  to  the  spirit  of  this  provision;  sec- 
ond, because  it  would  be  against  public  policy. 

The  first  objection,  which  contains  a  conces- 
sion that  the  contract  is  not  invalidated  by  the 
literal  construction,  rests  on  the  inquiry 
whether  the  court  is  bound  to  embrace  some 
subject-matter  not  contained  in  the  Amend- 
ment, but  necessarily  growing  out  of  it,  and  so 
to  be  regarded  as  within  its  provisions. 

If  we  construe  all  the  provisions  of  the  Con- 
stitution together,  we  find  that,  by  the  5th 
Amendment,  no  uerson  can  be  deprived  of  his 
property  but  by  due  process  of  law,  nor  can  pri- 
vate property  be  taken  for  public  use  without 
due  compensation.  Couple  with  this  the  13th 
Amendment,  which  merely  declares  that  slav- 
ery shall  not  exist,  and  how  can  it  be  said  that 
the  spirit  of  the  latter  demands  a  violation  of 
the  former  Amendment? 

That  a  promissory  note  constitutes  property 
will  not  be  denied:  and  until  some  express  pro- 
vision, by  constitutional  amendment,  takes  this 
property  from  the  owner,  no  strained  construc- 
tion, derived  from  the  supposed  spirit  of  this 
Amendment,  will  be  indulged  in.  A  solemn 
guaranty  in  the  fundamental  law  cannot  be 
thus  frittered  away. 

SOU.  s. 
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What  necessary  connection  is  there  between 
the  dcMHaration  made  in  18(13,  which  changed 
the  provisions  of  the  Constitution  by  abolish- 
ing slavery  from  that  date,  and  the  annulment 
of  contracts  made  years  previously  and  which 
were  valid  before  that  change? 

If  the  annulment  of  these  contracts  was  at 
all  necessary  to  carry  out  the  spirit  of  this 
Amendment,  then  Congress,  by  its  2d  sec- 
tion, was  expressly  nutliori/.ed  to  enforce  this 
article  by  appropriate  legislation.  Not  the 
courts,  but  Congress  wan  intrufttod  with  this 
|K>\v<»r.  Whenever  Congress  shall  pass  such  an 
n<*t,  then  the  question  would  l>e  prPMcnted  to  the 
ootirt  wliether  such  legislation  was  appropriate. 
It  is  sulliciont  now  to  say,  that  (*ongress  has  not 
nctfd  on  the  subject. 

That  the  Amendment  looked  to  legislative 
action,  if  deemed  necessary  to  go  beyond  its  ex- 
press d«>cluration«  is  seen  in  the  enactment  of 
the  2d  section;  and  in  this  connection,  the 
attention  of  the  court  is  called  to  the  case  of 
mores  V.  {^laughter,  16  P^t.  449. 

Tt  is  further  said  that  the  enforcement  of 
iho^o  contracts  would  likewise  violate  the  spirit 
of  tlie  14th  Amendment.  But  a  brief  reference 
to  its  provisions  will  afford  a  complete  answer 
to  tlie  assertion. 

Tlie  fourth  section  declares  that  "neither  the 
I'nited  States  nor  any  state  shall  assume  any 
debt  or  obligation  incttrred  in  aid  of  the  insur- 
rection or  Rebellion  against  the  United  States, 
or  any  claim  for  the  loss  or  emancipation  of 
any  si  .ve." 

Now.  it  is  seen  that  claims  arising  out  of  the 
emancipation,  was,  in  the  legislative  nnind,  the 
flubject  to  be  dealt  with,  and  the  limit  of  action 
is  confined  to  tlie  declaration  that  no  such  claim 
shall  be  paid  by  the  United  States  or  by  a  state. 

Here  was  the  appropriate  place  for  the  dec- 
Inration  (if  fit  to  be  made)  that  past  contracts 
for  slaves  thus  emancipated  shall  be  void  and  of 
no  efTect. 

Silence,  as  to  this,  is  to  be  held  as  conclusive 
e\  idence  that  it  was  intended  to  be  excluded. 

M  U  insisted  it  would  violate  public  policy, 
to  enforce  these  contracts. 

But  can  it  ever  be  against  public  policy  to 
enforce  a  contract  which  waa  protected  by  the 
laws  when  executed?  This  we  presume  is  the 
first  instance  in  which  such  a  doctrine  has  been 
announced  by  a  judicial  tribunal. 

If  tliese  contracts  are  made  void  by  the 
Amendment,  that  ends  the  question.  If*  these 
Amendments  do  not  refer  to  them,  but  leave 
them  as  they  stood  Ijefore  their  adoption,  by 
what  right  has  a  court  of  the  United  States  to 
assume  the  authority  to  declare  they  are 
against  public  policy? 

Davis  V.  Hank  of  Eiig,  2  Bing.  393 ;  Richard- 
mott  V.  Mellish,  2  Bing.' 229. 

(living  to  the  13th  Amendment  its  full  sco|)e, 
it  ran  operate  alone  on  executory  contracts.  In 
such  contracts,  when  a  new  law  intervenes 
which  makes  it  unlawful  or  in>possible,  they 
are  annuled.  The  unlawfulness  exists  in  such 
ojisei*  when  the  contract  is  to  be  performed; 
t:hus,  if  the  contract  now  sued  were  for  the  de- 
livery of  slaves  at  a  time  subsequent  to  the 
adoption  of  the  Amendment. 

But  here  the  contract  of  sale  was  perfected 
In  IS.'Sfi.  The  defendant  is  called  upon  to  pay 
Ills  note  for  the  purchase  money,  \\hat  is  un- 
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lawful  in  hit  doing  sof  We  invite  the  atten- 
tion of  the  court  to  the  case  of  Bradford  r.  /en- 
kin$,  41  Miss.  328,  where  this  doctrine  is  very 
clearly  stated. 

Messrs,  Watkina  and  Rose,  for  defendants 
ill  error: 

During  the  •  lonj^  |H*rio4l  of  slavery  in  the 
ancient  world,  altliutigli  tho  subjection  of  the 
nlavo  was  more  complete*  than  any  known  since, 
the  slave  was  never  considered  m  any  respect 
:is  a  chattel.  He  was  regarded  merely  as  a 
person  under  the  dominion  of  the  faUier  of  the 
family,  with  whicli  he  was  incorporated,  whose 
power  over  his  own  children,  during  the  enUro 
JM'riod  of  his  life  and  their  lives,  was  quite  as 
unlimited  and  despotic. 

Maine's  Ancient  Law,  chap.  V. 

On  the  revival  of  slavery  in  modem  times, 
the  despotic  feature  of  parental  power  havinff 
in  a  great  measure  disappeared,  it  had  ceased 
to  be  commensurate  with  that  exercised  by  the 
master  over  his  slave.  A  new  analogy  of  slar- 
(>ry  with  property  was  discovered  and  another 
olaHHification  of  the  law  adopted.  As  slaves 
might  be  sold,  they  were  treated  as  chattels. 
However,  the  character' of  the  institution  was 
in  no  respect  changed,  except  that  the  power 
of  the  master  was  diminished,  and  the  slave 
was  less  a  chattel  than  he  \>as  under  the  Romaii 
law. 

Obviously,  to  say  that  the  slave  was  not  a 
person,  but  a  mere  thing,  would  in  common  par- 
lance be  consid«^red  a  gross  solecism.  Btit  if 
the  laws  have  given  to  this  condition  a  techni- 
cal attribute,  it  is  not  to  be  disregarded,  thougli 
it  be  but  a  fiction.  It  is  to  be  observed,  however, 
of  the  law,  that  where  it  resorts  to  fictions  that 
are  at  variance  with  common  reason  or  experi- 
ence, it  is  usually  for  some  single  and  peculiar 
purpose,  and  the  fiction  is  abandoned  as  soon 
as  the  necessaiy  object  is  accomplished. 

The  slave  for  some  purposes  was  regarded  as 
property,  but  for  most  purposes  as  a  person. 
The  Federal  constitutional  provision  as  to  the 
return  of  fugitives  from  labor  recognized  the 
status  of  slavery,  but  described  the  slave  as  a 
person  held  to  sen'ice.  Slaves  were  entitled  to 
representation  in  Congress,  in  the  ratio  of  three 
fifths  to  one  free  persojn;  which  was  a  recog- 
nition of  slaves  as  persons,  and  was  never  con- 
sidered as  a  property  basis.  In  the  state  laws, 
for  most  pur[>oscs,  they  were  treated  as  persons 
capable  of  committing  crime,  protected  against 
excessive  wrong  and  susceptible  of  emancipa- 
tion. The  police  and  patrol  laws  were  made  in 
the  same  conception. 

It  is  from  the  same  stand|K)int  that  the  pres- 
ent state  Constitution  deals  with  the  subject, 
the  idea  of  property  being  wholly  eliminated. 
The  question  is  whether,  in  treating  slaves 
solely  as  human  beings,  constituting  a  part  of 
the  social  organism,  the  power  of  the  state  is 
limited  by  the  prior  connection  of  the  doctrine 
of  property  with  the  status  which  it  effects  to 
destroy.  If  the  state  may  not  deal  with  the 
institution  as  being  what  it  was  for  nearly 
every  practical  purpose,  a  social  and  political 
classification  of  the  people  into  two  orders,  the 
one  free  and  the  other  slaves,  then  it  is  hard  to 
see  how  slavery  could  ever  be  legitimately  ended. 

The  organization  and  the  arrangement  of  the 
internal  structure  of  society  is,  doubtless,  the 
most  fundamental  and  indispen  '•bU-  of  all  t'»A 
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functions  of  sovereignty.  Tt  was  on  this  basis 
that  slavery  itself  rested;  that  it  was  a  domes- 
tie  institution  throughout,  and  subject  to  none 
but  domestic  laws.  No  doctrine  that  the  obli- 
gation of  contracts  could  not  be  impaired  ever 
curtailed  the  sway  of  slavery. 

The  term  "contract,"  within  the  meaning  of 
the  Federal  Constitution,  does  not  include  any 
rights  or  interest  growing  out  of  public  policy. 

Sedg.  Const.  Law,  633. 

Judge  Story  says:  ""That  the  framers  of  the 
Constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institu- 
tions adopted  for  internal  government  is  ad- 
mitted, and  it  has  never  been  so  construed." 

2  Const.  S  1392. 

The  case  of  Butler  v.  Pennsylvania,  cited  by 
the  court  below,  sufficiently  shows  that  any 
change  in  the  general  structure  of  society  is  not 
prohibited  by  the  Federal  Constitution,  though 
individual  loss  may  be  the  result. 

In  Ooazler  v.  Oeoi-geloicn,  6  Wheat.  .597,  it 
was  held  that  the  principle  in  question  did  not 
apply  to  a  change  m  an  ordinance  made  by  the 
city  council,  which  the  public  good  required, 
although  a  contract  made  by  the  corporation 
might  be  affected  thereby. 

Dartmouth  College  v.  Woodward,  4  Wheat. 
627. 

It  is  admitted  that  if  slaves  could  be  consid- 
erfd  as  nothing  but  property,  the  prohibition 
of  the  Federar Constitution  might  prevail;  but 
that  the  state  may  properly  regard  them  as  per- 
sons and  has  done  so.  and  may  legislate  for 
their  best  interests  as  such,  and  for  the  general 
advantage  of  all  other  members  of  the  commu- 
nity, although  in  such  reorganization  some  con- 
tract should,  with  many  other  rights,  be  lost, 
is  a  necessary  corollary  from  the  very  power  to 
emancipate. 

There  is  no  inhibition  In  the  Federal  Consti- 
tution against  the  passage  of  retrospective  laws 
by  the  several  states.  There  are  very  many 
cases  where  a  contract  is  declared  to  be  void 
by  statute,  before  and  at  the  time  the  contract 
is  made.  A  law  may  be  afterwards  passed, 
however,  which  will  not  only  repeal  such  a 
statute,  but  which  shall  also  annul  it,  leaving 
the  contract  as  much  unaffected  by  it  as  if  it 
had  never  existed.  This  is  a  direct  legislative 
alteration  of  the  rights  and  pecuniary  standing 
of  the  parties,  to  the  extent  of  the  interest 
which  the  contract  involves,  by  making  with  a 
mere  breath,  that  thing  a  contract  which  before 
was  no  contract,  because  of  the  want  of  the  es- 
sential element  of  legality.  We  cite  three  cases, 
as  illustrating  a  principle  not  unfamiliar. 

Baugher  v.  Nelson,  9  Gill,  299 ;  Curtis  v.  Lea- 
via,  17  Barb.  311 :  Watson  v.  Mercer,  8  Pet.  108. 

In  one  such  case  the  supreme  court  of  Mas- 
sachusetts said :  The  truth  is  there  is  no  such 
thing  as  a  vested  right  to  do  a  wrong;  and  the 
legislature  which,  in  its  acts  not  expressly  au- 
thorized by  the  Constitution,  limits  itself  to 
correcting  mistakes  and  to  providing  remedies 
for  the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty  or  exceeding  its  au- 
thority. 

Foster  v.  Bank,  16  Mass.  245. 

The  right  of  personal  liberty  is  a  natural 
right,  antecedent  to  all  laws.  The  laws  which 
restrict  that  right,  being  repealed,  emancipa- 
tion is  the  result.  If  the  legislature  may  pass 
692 


retroactive  laws  to  protect  the  frailest  right 
that  exihts,  in  the  essence  of  an  illegal  contract, 
may  it  not  do  so  to  protect  a  fundamental  right 
more  to  be  cherished  than  any  that  grow  out  of 
any  contract:  But  it  may  be  said  that  these 
retrospective  statutes  are  never  allowed  to  af- 
fect the  rights  of  third  persons.  But  here  there 
are  no  third  persons.  The  slave,  the  buyer,  and 
the  seller  are  all  principal  parties,  and  these 
notes  reprewnt  so  much  of  the  institution  of 
slavery,  which  is  dead. 

At  this  (lay,  and  the  hour  of  it.  we  presume 
that  it  will  hardly  be  seriously  denied  that  Af- 
rican slavery  was  a  creature  of  the  statutes  of 
the  several  states  and  colonies. 

If  slavery  were  a  common-law  institution,  it 
is  strange  that  it  has  no  place  -in  the  old  tracts 
and  abridgements.  The  same  argument  that 
would  make  slavery  a  common-law  institution, 
would  incorporate  the  customs  of  the  ancient 
Britons  as  described  by  Ca?sar  and  Tacitus,  and 
all  the  clandestine  and  unrecognized  acts  of  any 
number  of  men  in  the  city  of  London;  making 
a  compendium  of  all  the  follies  and  wrongs  of 
humanity.  No  more  competent  or  trustworthy 
witness  has  appeared  than  Lord  Mansfield.  If 
his  deciKion  has  been  criticised,  few  have  stood 
their  gi'ound  so  well.  It  has  received  the  ex- 
pressed sanction  of  this  court,  which  has  said 
that  '*the  state  of  slavery  is  deemed  to  be  a 
mere  municipal  regulation,  founded  upon  and 
limited  to  the  range  of  the  territorial  laws." 
Prigg  v.  Pennsylvania,  16  Pet.  611. 

Slavery  was  not  the  creature  of  any  one  stat- 
ute but  of  a  variety  of  such,  forming  complex 
and  voluminous  codes.  These  has'e  all  been  re- 
pealed by  the  13th  Amendment.  The  effect  of 
such  repeal  was  to  destroy  at  once  all  remedies 
growing  out  of  such  statutes.  The  foundation 
being  destroyed,  the  superstructure  falls  with 
it.  HnbUito  fundaniento,  cadit  opus,  1  Poth. 
Obi.  616. 

The  repeal  in  this  case  being  made  bv  the 
people  of  the  United  States  in  its  character  of 
absolute  and  unlimited  sovereignty,  the  act  can- 
not have  any  less  force  than  an  act  of  tlie  Brit- 
ish Parliament.  When  an  act  of  Parliament 
is  rei)ealed.  it  must  be  considered  the  same  a& 
if  it  had  never  existed,  unless  exceptions  are 
made  in  the  repealing  statute. 

Surtces  v.  Ellison,  4  Man.  k  Rv.  586,  9  Bam. 
A  C.  750;  Key  v.  Qoodwin,  4  Moo.  A  P.  341 ; 
Smith,  Const.  |  769;  Dwarr.  Stat.  676;  Butler 
V.  Palmer,  1  Hill,  324,  and  cases  there  cited. 

The  expressed  or  implied  guaranties  of  vestod 
rights,  or  of  the  inviolability  of  contracts,  finds 
no  place,  however,  in  the  proper  construction 
of  these  Amendments,  which  are  in  themselves 
a  repeal  of  all  guaranties  to  the  extent  of  their 
legitimate  operation.  If  there  were  any  »e<*ni- 
ing  hardship  in  the  case  (and  that  is  quite  the 
other  way)  it  is  presumed  to  be  compensated 
by  the  great  objects  which  the  Constitution 
keeps  in  view;  wjfiich  are  "to  form  a  more  per- 
fect union,  establish  justice,  insure  domestie 
tranquillity,  provide  for  the  common  defensve, 
promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  pos- 
terity." These  Amendments  except  from  the 
Constitution,  as  it  previously  stood,  so  mueh 
as  may  be  in  conflict  with  them.  Johnson  ▼. 
Tompkins,  1  Bald.  5l»8. 

Section   4   of   the    14th   Amendment   i«K    nnt 
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remedial,  but  declaratory  of  the  existing  law; 
and  is  desi^j^ed  to  restrict  all  the  departments 
of  the  ffovemment  in  questioning  certain  prin- 
eiplea  tnere  annoimced.  If  it  establishes  the 
validity  of  the  public  debt  of  the  United  States, 
it  is  because  the  public  debt  is  deemed  of  itself 
valid,  as  resting  on  such  principles  of  public 
faith  and  justice  Uiat  it  ought  not  to  be  denied. 
By  the  same  reasoning,  other  possible  claims 
against  the  go%'ernnient,  among  others,  "any 
claim  for  the  loss  or  emancipation  of  any  slave," 
is  declared  to  be  one  which  shall  not  be  assumed 
by  the  United  States  nor  any  state,  all  such 
claims  l)eing  held  to  be  "illegal  and  void;"  not 
that  they  were  made  illegal  and  void,  but  that 
in  thoniselves  they  are  so;  for  it  cannot  be  con- 
tended that  this  section  is  the  repudiation  of 
any  just  demand.  In  matters  of  contract,  that 
IS.  tliQ  rules  of  interpretation  and  the  measures 
of  rijrht  and  justice,  are  nowise  different  where 
the  government  is  a  party,  from  those  which 
apply  where  the  transaction  is  between  private 
individuals.  If  a  principle,  large  enough  and 
true  enousrh  to  have  been  consecrated  bv  adop- 
tion into  the  organic  law,  is  to  prevail,  then  the 
claims  sued  on  here  are  equally  illegal  and  void, 
tht'rc  being  no  special  grace  or  merit  to  rescue 
thrill. 

Here,  however,  we  are  confronted  bv  an  ad- 
verse argument  that  says,  that  if  it  had  been 
the  intention  of  the  14th  Amendment  to  declare 
these  contracts  insupportable,  it  would  have 
been  easy  so  to  say.  Such  innuendoes  are  often 
to  be  met  with  in  legal  tracts,  and  usunllv  they 
amount,  at  best,  to  a  mere  begging  of  the  ques- 
tion. The  statute  can  never  contnin  such  exact 
directions  as  shall  meet  the  exisrencv  of  every 
ca«»  that  may  arise  with  an  explicit  answer 

See  Oshorn  v.  Bl'.  9  Wheat.  805 ;  Gplpcke  v. 
£«6i/7,/e.  1  Wall.  220.  17  L.  ed.  5.30:  U.  /?.  v. 
Bahhitt  }  Black.  Gl,  17  L.  ed.  90;  MrCulloch 
T.Afanjlmd,  4  Wheat.  400;  Bank  v.  Drreaux, 
or  j"  r  •  ^^'  ^^'■^'»*  V.  Hunter,  1  Wheat.  320- 
Rhode  island  v.  Massachusetts,  12  Pet.  057.    * 

The  contracts  in  these  cases  were  legal  at  the 
time  that  they  were  made,  but,  by  the  13tli  and 
14th  Amendments,  they  would  be  illegal  if 
made  now.     The  enforcement  of  such  contracts 

T/t  "l\?^*®l^  !  ^y  *^«  sJnipIe  fact  that  they 
^^!w   Y  '"^^'  *'  entered  into  now. 

If,  from  a  change  in  the  political  relations 
and  circumstances  of  this  country  with  refer- 
cnce  to  any  other,  contracts  which  were  fairlv 
and  [flwfully  made  at  the  time  have  become  in- 
capable  of  being  any  longer  carried  into  effect, 
without  derogating  from  the  clear  public  duty 
which  a  Bnti.^h  subject  owes  to  his  sovereign 
and  the  state  of  which  he  is  a  member,  the  non- 
performance of  a  contract  in  a  state  so  circum- 
stanced, is  not  only  exciiKnble.  but  a  matter  of 
peroinptory  duty;  an  obligation  on  the  part  of 
the   sul»ji»(t." 

Lord  Kllonhoroiigh  in  Atkinson  v.  Ritrhie,  10 
Kast.  y.U):    Ahh.  Ship.  590;   Broirn  v.  Delano, 

12  Jfass.  37D;  Lorillard  v.  Palmer,  15  Johns' 
14;  S.  C.  10  Johns.  348;  Odlin  v.  Ins,  Co,  2 
Wa.sh.  (C.  C.)  312;  Scott  v.  Libhy,  2  Johns. 
330. 

In  Tout  run  v.  /fuhbard,  3  Bos.  &'P.  290,  the 
court  said  that  "wlien  the  policy  of  the  states 
intervonos  and  prevents  the  performance  of  the 
contract,  the  jmrty  will  be  excused.'* 

See,  also.  Barker  v.  Hodgson,  3  Maule  &  S. 

13  W.M.L. 


267;  Evan9  r.  Hutton,  4  Man.  &  Gr.  (43  Ens. 
C.  L.)  954.  • 

The  contract  in  this  instance  being  made  il- 
legal by  constitutional  Amendments,  the  effect 
cannot  be  leas  than  that  of  an  act  of  Parlia^ 
ment  under  like  conditions. 

Mr.  Justice  Swayme  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Arkansas. 

The  plaintiff  in  error  brought  this  suit  on 
the  10th  of  February,  1809,  in  that  court,  and 
declared  upon  a  promissory  note  made  to  him 
by  the  defendants  in  error  for  $1,300.  dated 
March  20th,  a.  d.  1801,  and  payable  on  the  25th 
day  of  December  following,  with  interest  at  the 
rate  of  ten  per  cent  from  date.  The  defendants 
pleaded  that  the  instrument  sued  upon  was 
given  in  consideration  of  the  conveyance  of  a 
certain  negro  slave  for  life,  and  none  other; 
and  that  at  the  time  of  the  making  of  the  in- 
strument the  plaintiff,  by  his  authorized  agent, 
executed  to  the  defendant  a  bill  of  sale,  as  fol- 
lows : 

"March  20th,  1801.   . 

For  the  consideration  of  $1,300  I  hereby 
transfer  all  the  right,  title,  and  interost  I  have 
to  a  negro  boy  named  .Arthort.  n'lt'd  about,  twen- 
ty-three years,  f  warrant  said  w^vo  it  {>e 
sound  in  l)ody  and  inind,  and  a  sl-»vo  for  life; 
and  1  also  warrant  the  title  to  said  hoy  cle:ir 
and  perfect." 

And  that  the  said  ne«;ro  smm  Ihoroifter,  to 
wit,  on  the  first  day  of  January.  1802.  was  lib- 
erated by  the  l'nit(»d  States  jjovenmicnt,  the 
said  slave  lieing  then  alive,  and  that  the  plain- 
tiff ought  not,  therefore,  to  recover.  The 
plaintiff  demurred.  Tlu*  court  overruled  the 
demurrer,  an<l  tlie  phiintilT  •electing  to  [*656 
stand  by  it,  the  couit  gave  judgment  for  the 
defendants.  This  writ  of  error  has  brought 
the  case  here  for  review. 

The  question  presented  for  our  determina- 
tion is  whether  the  court  erred  in  overruling 
the  demurrer;  or,  in  other  words,  whether  the 
facts  pleaded  were  sufficient  to  bar  the  action. 

We  lay  out  of  view  in  limine  the  Constitu- 
tion of  Arkansas  of  1868,  which  annuls  all  con- 
tracts for  the  purchase  or  sale  of  slaves,  and 
declares  that  no  court  of  the  state  should  take 
cognizance  of  any  suit  founded  on  such  a  con- 
tract, and  that  nothing  should  ever  be  collected 
upon  any  judgment  or  decree  which  had  been, 
or  should  thereafter  be,  "rendered  upon  any 
such  contract  or  obligation."  It  is  sufficient 
to  remark  that  as  to  all  prior  transactions  the 
Constitution  is  in  each  of  the  particulars  speci- 
fiiHi  clearly  in  conflict  with  that  clause  of  the 
Constitution  of  the  United  States  which  or- 
dains that  "no  state  shall  .  .  .  pass  any 
law  impairing  the  obligation  of  contracts/' 
Von  Hoffman  v.  Quincy,  4  Wall.  535,  18  L.  ed. 
403;  White  v.  Hart,  ante,  085,  just  decided. 
Nor  do  we  deem  it  necessary  to  discuss  the  va- 
lidity of  the  contract  here  in  question  when  it 
was  entered  into.  Being  valid  when  and  where 
it  was  made,  it  was  so  everywhere.  With  cer- 
tain qualifications  not  necessary  to  be  consid- 
ered in  this  case,  this  is  the  rule  of  the  law  of 
nations.  Judge  Story  says:  "The  rule  is 
founded  not  merely  on  the  convenience,  but  on 
the  necessity  of  nations;  for  otiierwise  it  would 
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be  impracticable  for  tbem  to  carry  on  an  exten- 
sive intercourse  and  commerce  with  each 
otbpr."  Story's  Conflict  of  Laws  (Redilcld) 
S  242. 

It  may  be  safelv  asserted  that  this  contract, 
when  made,  could  have  been  enforced  in  the 
courts  of  every  state  of  the  Union,  and  in  the 
courts  of  every  civilized  country  elsewhere.  In 
the  celebrated  case  of  Somerset,  Lord  Mansfield 
said:  **A  contract  for  the  sale  of  a  slave  is 
657*]  good  here;  the  •sale  is  a  matter  to 
which  the  law  properly  and  readily  attaches, 
and  will  maintain  the  price  according  to  the 
agreement.  But  here  the  person  of  the  slave 
himself  is  immediately  the  object  of  inquiry, 
which  makes  a  very  material  difference."  20 
How.  St.  Tr.  79;  Madrazo  v.  Wilier,  3  Bam.  & 
Aid.  353;  Santos  v.  lUidge,  98  Eng.  C.  L.  801 ; 
The  Antelope,  10  Wheat.  60;  Emerson  v.  Hoir- 
land,  1  Mas.  C.  C.  B.  50;  Com.  v.  Ares,  18  Pick. 
215;  Oroves  v.  Slaughter,  l.i  Pet.  440;  Andrews 
▼.  Hensler,  6  Wall.  254,  18  L.  ed.  737. 

Nor  is  there  any  question  as  to  an  implied 
warranty,  of  title  or  otherwise.  Tliere  being 
an  express  warranty,  that  must  be  tiiken  to  con- 
tain the  entire  contract  on  the  part  of  the  seller. 
This  warranty  embraces  four  points:  that 
the  slave  was  sound  in  body;  that  he  was  soimd 
in  mind;  that  he  was*a  slave  for  life,  and  that 
the  seller's  title  was  p4'rfect. 

It  is  not  averred  or  claimed  that  the  warran- 
ty was  false 'when  it  was  given,  jn  either  of 
these  particulars.  The  title  to  the  slave  passed 
at  that  time,  and  if  the  n^arranty  were  true 
then,  no  breach  could  be  wrought  by  any  after 
event.  Let  it  be  supposed  that,  subsequently, 
a  lesion  of  the  brain  of  the  slave  occurnnl ;  and 
that  permanent  insanity  ensued;  or  that,  from 
subsequent  disease,  he  became  a  cripple  for  life, 
or  died;  or  that,  by  the  subsequent  exercise  of 
the  power  of  eminent  domain,  the  State  appro- 
priated his  ownership  and  possession  to  ner- 
self;  can  there  be  a  doubt  that  neither  of  these 
things  would  have  involved  any  liability  on  the 
part  of  the  seller?  He  was  not  a  perpetual  as- 
surer of  soundness  of  mind,  health  oi  body,  or 
continuity  of  title.  A  change  of  the  o^Tiership 
and  possession  of  real  estate  by  the  process  of 
eminent  domain  is  not  a  violation  of  the  cove- 
nant for  quiet  enjovment.  Frost  v.  Earnest,  4 
Whart.  8«;  Ellis  v.  Welch,  6  Mass.  246.  Nor 
Is  it  such  an  eviction  as  will  support  an  action 
for  a  breach  of  the  covenant  of  general  warran- 
ty. In  Ik}bbins  v.  Itroirn,  12  Pa.  80;  Bailey  v. 
Miltenhurger,  31  Id.  41,  it  wns  said  by  the 
court:  "It  will  scarcely  be  thought  that  a 
covenant  of  warranty  extends  to  the  state  in 
the  exercise  of  its  eminent  domain.  Like  any 
658*1  *other  covenant,  it  must  be  restrained 
to  what  was  supposeil  to  be  the  matter  in  view. 
No  grantor  who  warrants  the  possession  dreams 
that  he  covenants  against  the  entry  of  the  state 
to  make  a  railroad  or  a  canal,  nor  would  it  be 
a  BOimd  interpretation  of  the  contract  that 
would  make  him  liable  for  it.  An  explicit  cov- 
enant against  all  the  world  would  bind  him; 
but  the  law  is  not  so  unreasonable  as  to  imph' 
It." 

In  Bailey  v.  Miltenberger,  31  Pa.  41,  it  was 
said:  "It  has  never  been  supposed  that  thf 
▼endor  or  vendee  contemplated  a  warranty 
against  the  exercise  of  this  power  whenever  the 

Sulilie  good  or  convenience  might  require  it." 
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These  remarks  are  strikingly  apposite  to  the 
point  here  under  consideration.  As  regards 
the  principle  involved,  we  see  nothing  to  dis- 
tinguish tnose  cases  from  the  one  before  tis. 
In  all  of  them  the  property  was  lost  to  the 
owner  by  the  paramount  act  of  the  state,  which 
neither  party  anticipated,  and  in  regard  to 
which  the  contract  was  silent.  Emancipation 
and  the  eminent  domain  work  the  same  result 
as  regards  the  title  and  possession  of  the  own- 
er. Both  are  put  to  an  end.  Why  should  the 
seller  be  liable  in  one  case  and  not  in  the  other? 
We  can  see  no  foundation,  in  reason  or  princi- 
ple, for  such  a  claim. 

It  was  formerly  held  that  there  could  be  no 
warranty  against  a  future  event.  It  is  ntnv 
well  settled  that  the  law  is  otherwise.  Benj. 
Sales.  403.  The  buyer  might  have  <rnanle«l 
against  his  loss  by  a  guaranty  against  the 
fvent  which  has  caused  it.  We*  are  asked,  in 
effect,  to  interpolate  such  a  stipulation  ami  to 
enforce  it,  as  if  such  were  the  agrwment  of 
the  parties.  This  we  have  no  power  to  <lo. 
Our  duly  is  not  to  make  contracts  ftir  the  jmr- 
tics.  but  to  administer  them  as  we  find  tlu*m. 
Parties  must  take  the  consequences.  lK»t!i  of 
what  is  stipulated  and  of  what  is  admit ttil. 
We  can  neither  detract  from  one  nor  ssupply 
the  other.  Dermoit  v.  Jones,  2  Wall.  1.  17  L. 
ed.  702 :  Bevell  v.  Hussey,  2  Ball  &  B.  287. 

Where  an  article  is  on  sale  in  the  market, 
and  there  is  no  fraud  on  the  part  of  the  seller, 
and  the  buyer  gets  what  he  •intended  [*650 
to  buy.  he  is  liable  for  the  purchase  price, 
though  the  article  turns  out  to  be  worthier. 
Thus,  where  certain  railroad  scrip  had  been 
openly  sold  in  London  for  several  months,  but 
was  subsequently  repudiated  by  the  directors 
of  the  company  a«  having  been  signed  and  is- 
sued by  the  secretary  without  authority,  it  was 
held  that  the  buyer  could  not  set  up  as  a  de- 
fense a  failure  of  consideration.  Lambert  ▼. 
Heath,  16  Mees.  &  W.  487;  La  ices  v.  Purser^  S 
Ell.  &  B.  930.  These  ca.ses  go  further  than  it 
is  necessary  for  us  to  go  in  order  to  sustain 
the  liability  of  the  defendants  upon  the  con- 
tract here  in  question.  There,  as  in  this  case, 
the  buyer  might  have  protected  himself  by  a 
proper  warranty,  but  had  failed  to  do  so. 

But  we  think  the  exact  point  here  under 
consideration  was  settled  by  the  court  of 
Queen's  Bench  in  Mitlelhohcr  v.  Fullarton^  6 
Ad.  &  E.  (N.  S.)  989.  lliat  case  so  far  as  it 
is  necessary  to  state  it  was  this:  the  contract 
was  made  at  Burbice,  in  British  Guiana.  Tlie 
plaintiff  sold  to  the  defendant  the  services  of 
one  hundred  and  fifty-three  apprentice  laliorera 
who  had  been  slaves,  for  £7,800.  payable  in  six 
annual  instalments  of  £1,300  each.  The  de- 
fendant paid  four  instalments.  The  appren- 
tices were  then  de<*lared  free  by  the  loc-al  |yov- 
ernor  and  council.  The  defendant  refuseil  to 
pay  th*»  last  two  instalments.  The  suit  was 
brought  to  recover  them.  The  court  held  that 
the  plaintiff  was  entitled  to  judgment,  "though 
the  legislature  had  determined  the  apprentice- 
ship before  they  became  due." 

Lord  Chief  Justice  Denman  said:  *'My 
Brother  Weightman  asked  during  the  argru- 
ment,  what  would  have  been  the  result,  if  at 
the  end  of  a  year  the  services  had  lieen  deter- 
mined by  the  act  of  (lod,  and  to  this  no  nufR- 
cient   answer    was   given.     .    .    .    The   plain- 
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tifTs  riglit  rented  when  the  bargain  was  made. 
The  subsequent  interference  of  the  colonial 
Legislature  does  not  prevent  his  recovering 
what  was  then  stipulated  for." 

Williams,  Justice,  said:  "The  whole  Ques- 
tion is,  who  shall  bear  the  loss  occasioned  by  a 
660*]  vis  major f  And  that  depends  •much 
upon  the  question j  who  was  the  proprietor 
when  that  loss  was  occasioned?  Tlie  property 
in  the  services  of  these  laborers  had  been  trans- 
ferred to  the  defendant.  Then  the  question  is 
analogous  to  those  which  often  arise  m  eases  of 
loss  by  fire;  as  whether  the  goods  were  in  tran- 
8iin  or  the  transit  was  ended.  If  the  property 
had  passed,  and  the  residue  of  it  was  destroyed 
by  a  via  major,  the  loss  must  fall  upon  the  pro- 
prietor of  the  thing,  namely:  of  the  services 
during  the  unexpired  term.**  The  other  jus- 
tices expressed  themselves  to  the  same  effect, 
and  the  judgment  was  unanimously  given. 

If  all  the  buildings  upon  leasehold  premises 
be  destroyed  by  fire,  the  lessee  is,  nevertheless, 
liable  for  the  full  amount  of  the  rent  during 
the  residue  of  the  term.  Baker  v.  HoUpzaffell, 
4  Taunt.  4o.  And  if  he  has  covenanted  to  re- 
pair, he  must  also  rebuild.  Phillips  v.  Hte- 
vens,  16  Mass.  238.  So,  if  a  fire  occur  after  the 
contract  of  sale,  but  before  the  conveyance  is 
executed,  the  loss  must  be  borne  by  the  buyer. 
Sug.  Vend.  201. 

All  contracts  are  inherently  'subject  to  the 
paramount  power  of  the  sovereign,  and  the  ex- 
ercise of  such  power  is  never  understood  to  in- 
volve their  violation,  and  is  not  within  that 
provision  of  the  national  Constitution  which 
forbids  a  state  to  pass  laws  impairing  their  ob- 
ligation. The  power  acts  upon  the  property 
which  is  the  subject  of  the  contract,  ana  not 
upon  the  contract  itself.  West  River  Bridge 
Co.  v.  Dist,  0  How.  532,  636. 

Such,  also,  is  the  rule  of  the  French  law  and 
such  was  the  Roman  law.  The  seller  is  not 
bound  to  warrant  the  buyer  against  acts  of 
mere  force,  vlolenoe  and  casualties,  nor  against 
the  act  of  the  sovereign,  1  Dmnat.  part  1,  book 
1.  tit.  2,  sec.  10,  paragraph  4.  "After  the  bar- 
gain is  completeo,  the  purchaser  standi  to  all 
Jopses.*'  Digest  2,  14,  77,  Cooper's  Justinian, 
615.  The  case  is  one  in  which  the  maxim  ap- 
plies, Res  peril  suo  domino.  Meredith's  Emer- 
igon,  419;  Paine  v.  MclleVy  6  Ves.  349. 

It  has  been  earnestly  insisted  that  contracts 
661* J  for  the  purcliase  *and  sale  of  slaves  are 
contrary  to  natural  justice  and  right,  and  have 
no  validity  unless  sustained  by  positive  law; 
that  the  right  to  enforce  them 'rests  upon  the 
same  foundation,  and  that  when  the  institution 
is  abolished,  all  such  contracts  and  the  means 
of  their  enforcement,  unless  expressly  saved, 
fire  thereby  destroyed.  Slavery  was  originally 
introduced  into  the  American  colonies  by  the 
mother  country,  and  into  some  of  them  ajifainst 
their  will  and  protestations.  In  most,  if  not 
all  of  them,  it  rested  upon  universally  recog- 
nized custom,  and  there  were  no  statutes  legal- 
izing its  existence  more  than  there  were  legal- 
i^ting  the  tenure  of  any  other  species  of  per- 
sonal property.  Though  contrary  to  the  law  of 
nature  it  was  recognized  by  the  law  of  nations. 
The  atrocious  traffic  in  human  beings,  torn 
from  their  country  to  be  transported  to  hope- 
less bondage  in  other  lands,  known  as  the  slave 
trade,  was  also  sanctioned  by  the  latter  code. 
13  Wall. 


1  Wild.  Int.  Law,  70;  Dana's  Wheat.  199;  The 
Antelope,  10  Wheat.  67;  Le  Louis,  2  Dod.  210. 

Where  the  traffic  was  carried  on  bv  the  sub- 
jects  of  governments  which  had  forbidden  it,  a 
different  rule  was  applied.  The  Amedie,  1  A©- 
ton,  240;  The  Diana,  1  Dod.  95;  The  Fort  una,  1 
Dod.  81.  Humane  and  just  sentiments  upon 
the  subject  were  of  slow  growth  in  the  minda 
of  publicists.  •  1  Phillmore's  Law  of  Nations, 
316.  The  institution  has  existed  largely  under 
the  authority  of  the  most  enlightened  nations 
of  ancient  and  modem  times.  Wherever  found, 
the  rights  of  the  owner  have  been  regarded 
there  as  surrounded  by  the  same  sanctions  and 
covered  by  the  same  protection  as  other  prop- 
erty. Le^ Louis,  2  Dod.  250.  The  British  gov- 
ernment paid  for  the  slaves  carried  off  by  its 
troops  from  this  country,  in  the  war  of  1812, 
as  tney  did  for  other  private  property  in  the 
same  category.  Lawrence's  Wheat.  496.  The 
Constitution  oi  the  United  States  guaranteed 
the  return  of  persons  "held  to  service  or  lalior 
in  one  state  under  the  laws  thereof,  escaping 
into  another."  "The  object  of  this  clause  was 
to  sociire  to  the  citizens  of  the  slavehohling 
states  the  complete  right  and  title  of  ownership 
in  their  slaves  as  property  in  everj'  state  in  the 
I'nion.  *into  which  they  might  escape."  [*662 
Historically  it  is  known  that  without  thi«»  pro- 
vision, the  Constitiition  would  not  have  been 
adopted,  and  the  Union  could  not  have  been 
formed.     Prigg  v.  Pennsylvania,  16  Pot.  611. 

But  tiithbut  considering*  at  length  the  sever- 
al assumptions  of  the  proposition,  it  is  a  suffi- 
cient answer  to  sav  that  when  the  13th  Amend- 
ment to  the  Constitution  of  the  United  States 
was  adopted,  the  rights  of  the  plaintiff  in  this 
action  had  become  legally  and  completely  vest- 
ed. Rights  acquired  by  a  deed,  will  or  con- 
tract of  marriage,  or  other  contract  execut- 
ed according  to  statutes  subsequently  repealed, 
subsist  afterwards,  a«  they  were  before,  in  all 
respects  as  if  the  statutes  were  still  in  full 
force.  This  is  a  principle  of  universal  juris- 
prudence. It  is  neci»ssary  to  the  repose  and 
welfare  of  all  communities.  A  different  rule 
would  shake  the  social  fabric  to  its  founda- 
tions and  let  in  a  Hood  tide  of  intolerable  evils. 
It  would  be  contrary  to  "the  general  principles 
of  law  and  reason."  and  to  one  of  the  most  vital 
ends  of  government.  Colder  v.  Hull.  3  Dall. 
388.  The  doctrines  of  the  repeal  of  statutes 
and  the  destruction  of  vc>sted  rights  by  implica- 
tion, are  alike  unfavored  in  the  law.*  Neither 
is  to  be  admitted  unless  the  implication  is  so 
clear  as  to  be  equivalent  to  an  explicit  doclara- 
tion.  Every  doubt  should  be  resolved  against 
a  construction  so  fraught  with  miKchiefs. 
Tliere  is  nothing  in  the  language  of  the  Amend- 
ment which  in  the  slightest  degree  warrants 
the  inference  that  those  who  framed  or  those 
who  adopted  it  intended  that  such  should  be  its 
effect.  It  is  wholly  silent  upon  the  subject. 
The  proposition,  if  carried  out  in  this  case, 
would,  in  effect,  take  away  one  man's  property 
and  give  it  to  another.  And  the  depri%*ation 
would  lie  "without  due  process  of  law."  This 
is  forbidden  by  the  fundamental  principles  of 
the  soc'ial  compact,  and  is  beyond  the  spliere  of 
the  legislative  authority  both  of  the  states  and 
the  nation.  Taylor  v.  Porter,  4  Hill,  146; 
Wynchamer  v.  The  PvopU,  13  X.  Y.  394:  Wil- 
kinson ▼.  Leland,  2  Pet.  658.     What  would  be 
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the  effect  of  an  amendment  of  the  national 
Confltitution  reaching  so  far — if  such  a  thing 
663'']  •should  occur — it  is  not  necessary  to 
consider,  as  no  such  question  is  presented  in 
the  case  before  us. 

Many  cases  have  been  decided  by  the  high- 
est state  courts  where  the  same  questions  arose 
which  we  have  been  called  upon  to  consider  in 
this  case.  In  very  nearly  all  of  them  the  con- 
tract was  adjudged  to  be  valid,  and  was  en- 
forced. They  are  too  numerous  to  be  named. 
The  opinions  in  some  of  them  are  marked  by 
great  ability. 

Whatever  we  may  think  of  the  institution  of 
slavery  viewed  in  the  light  of  religion,  morals, 
humanity,  or  a  sound  political  economy — as  the 
obligation  here  in  question  wa«  valid  when  ex- 
ecuted, sitting  as  a  court  of  justice,  we  have  no 
choice  but  to  give  it  effect.  We  cannot  regard 
it  as  differing  in  its  legal  efficacy  from  any  oth- 
er unexecuted  contract  to  pay  money  made  up- 
on a  sufficient  consideration  at  the  same  time 
and  place.  Neither  in  the  precedents  and  prin- 
ciples of  the  common  law,  nor  in  its  associated 
system  of  equity  jurisprudence,  nor  in  the  older 
system  known  as  the  civil  law,  is  there  an}'- 
thing  to  warrant  the  result  contended  for  by 
the  defendants  in  error.  Neither  the  riglits 
nor  the  interests  of  those  of  the  colored  race 
lately  in  bondage  are  affpcted  by  the  conclu- 
sions we  have  reached.  This  opinion  decides 
nothing  as  to  the  effect  of  President  Lincoln's 
Emancipation  Proclamation.  We  have  had  no 
occasion  to  consider  tliat  subject. 

The  fudfjment  below  is  reversed,  and  the 
cause  will  he  remanded  to  the  Circuit  Court, 
with  directions  to  proceed  in  conformity  to  this 
opinion. 

Dissenting  Mr.  Chief  Justice  Chase. 


329»]  •THE  STEAIilER  PATAPSCO,  her 
Tackle,  etc.,  James  A.  Borland,  Claimant, 
Appt., 

V, 

JAMES  BOYCE. 

(See  S.  C.  "The  Patapsco/'  IS  Wall.  829-335.) 

lAen  on  vessel  for  supply  of  ooalr-^entries  in 

books  explainable. 

1.  Where  coal  Is  furnished  to  a  vessel  In  a  for- 
eign port  to  enable  her  to  make  her  voyage,  the  In- 
ference Is,  that  the  credit  was  given  to  the  vessel, 
unless  It  can  be  Inferred  that  the  master  had 
funds. or  the  owners  had  credit,  and  that  the  ma- 
terial man  knew  of  thii«.  or  knew  such  facts  as 
should  have  put  him  on  Inquiry. 

2.  If  the  credit  was  to  the  vessel  there  Is  a  Hen. 
and  the  burden  of  displacing  it  Is  on  the  claimant. 

a.  FJutrles  In  books  are  always  explainable,  and 
the  truth  of  the  transaction  can  be  sboi^'n  Inde- 
pendent of  them. 

[No.  140.] 

Arpued  Mar.  21,  IHli.    Decided  May  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The- case  is  stated  by  the  court. 
Mr.  C.  Donohne  for  appellant. 

NOTR. — Lien  for  repairs  and  necenanHen  for  veS' 
set,  and  for  Hupplicn.  Mirage,  and  freight;  pro- 
ceedinfjH  in  rem  fur — see  notes,  2  L.  ed.  I*.  8.  636 ; 
4  L.  ed.  U.  8.  609 :  6  L.  ed.  U.  8.  531 :  15  C.  C  A. 
070 :  21  C  C.  A.  21. 
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Messrs.  D;  MdCaliMi  and  O.  Boruitz,  for 
appellee : 

The  libelant  having  proven  a  sale  and  deliv- 
ery of  necessaries,  me.:  coal,  on  board  of  a 
steamship,  used  by  it  in  its  navigation,  in  a 
foreign  port,  ordered  by  the  owner^  agent,  the 
presumption  of  law  would  be  that  the  goodH 
were  purchased  on  the  credit  of  the  steamship 
itself,  and  the  claimants  must  displace  that 
presumption. 

See,   Judge   Taney's   remarks   in   Thoman   v. 

Osbom,  19  llow.  22,  1.5  L.  ed.  534,  citing  Thr 

•0€n.  ^mith,   4   Wheat.   443;    The  Freeman    v. 

Buckinqham.  18  How.  182,  15  L.  ed.  341;  The 

8t.  Jago  de  Cuba,  9  \N  heat.  417. 

Where  the  owners  of  a  steamboat  need  coal 
for  it,  and  have  none  on  hand,  but  actunllv  Iniv 
some  at  the  lowest  cash  price  in  a  foreign  port, 
the  presumption  of  law  would  be  that  they  had 
no  credit  to  buy  it  on  their  own  responsibility 
otherwise  than  for  cash.  If  the  materinl  nuin 
waives  the  preliminary,  cash  on  delivery,  the 
presumption  of  law  is,  that  he  does  not*  do  it 
on  the  exclusive  credit  of  the  buyer,  but  rather 
on  the  credit  of  the  ship  to  which  it  was  deliv- 
ered in  a  foreign  port.  The  Sea  Lark,  1  8pr. 
573. 

The  very  late  cases  of  The  Lulu,  10  Wall. 
192.  19  L.  ed.  000;  The  Kalorama,  10  Wall. 
204,  19  L.  ed.  041 :  The  Custer,  10  Wall.  21.1.  19 
L.  ed.  044:  77»e  Grat*Chhot,  9  Wall.  120.  19  L. 
ed.  051;  The  Uuy.  9  Wall.  758,  19  L.  ed.  710. 
are  quite  conclu»*ive  in  favor  of  the  right  of  the 
material  man  in  this  case. 

Entries  in  books  are  always  explainable.  Tlie 
proof  of  the  transaction  can  be  shown  inde- 
pendently of  the  entry.  In  place  of  the  orders 
of  the  goods  for  the  Patapsco  by  name,  and  in 
place  of  the  delivery  on  that  steamer  itself,  and 
of  the  rendition  of  bills  aggregating  the  differ- 
ent deliveries  t<»  the  several  steamers  by  name, 
and  of  tho  evidence  proving  a  delivery  on  the 
faith  of  the  impliiHl  hypothecation  of'  tlie  Pa- 
tapsco, the  mere  entries  in  the  journal  and 
ledger,  which  are  not  the  originals,  ought  not 
to  weigh  much  on  the  subject  of  a  per-wiual 
credit.  Even  the  taking  of  the  com|mny*s 
notes  would  not  create  a  presumption  that  the 
credit  was  personal,  and  would  not  displace  a 
bona  fide  lien  if  the  note  were  surrendered  at 
the  trial. 

Tht  Guy,  supra;  The  Kaloramet,  supra. 

Mr.  Justice  DaTia  delivered  the  opinion  of 
the  court: 

Boyce,  a  ooal  dealer  in  Baltimore,  filed  a  libel 
against  the  steamer  Patap>co.  in  the  district 
court  of  New  York,  to  recover  a  demand  for 
six  separate  supplies  of  coal  furnished  between 
the  3d  of  February  and  the  20th  of  March, 
1866,  to  the  steamer  Patapsco.  One  Borland 
intervened  as  claimant.  The  question  wa^ 
whether  the  cooi  had  been  furnished  on  the 
credit  of  the  vessel,  or  on  that  of  her  owners 
only.  The  facts,  as  we  assume  them  from  the 
weight  of  evidence,  itself  somewhat  inconsist- 
ent, were  thus:  The  Commercial  Steamboat 
Company,  a  corporation  of  Rhode  Island, 
owned  and  chartered  certain  steamers,  the 
Kingfisher,  etc.,  and  used  them  as  a  line  of 
steamers  from  New  York  to  Baltimore.  The 
Patapsco  was  chartered  by  the  comoany  to  run 
on  the  line,  and  registered  at  New  York  in  the 

80  U.S. 


1871. 


The  PATAPaoo  t.  Botcb. 


329-335 


indiWdual  name  of  one  Bacon,  president  of  the 
company;  though  the  company  controlled  her. 
The  company  had  an  agent  at  Baltimore,  and 
the  course  of  dealing  was  as  follows: 

When  the  steamers  would  arrive  at  Balti- 
more, their  engineers  would  inform  this  agent 
of  the  amount  of  coal  they  needed  for  their  dif- 
ferent vessels;  whereupon  the  agent  would  fill 
up  a  printed  calendar  circular,  directed  to 
Boyce,  requesting  him  to  furnish  "with  in- 
330*]  voice"  to  that  steamer  by  name  •  (in  this 
case  the  Patapsco)  so  many  tons  of  coal;  say- 
ing nothing  about  charging  anybody.  Boyce 
would  then  fill  up  a  printed  order  to  his  clerk, 
directing  him  to  furnish  the  coal  to  the  steamer 
named.  On  receipt  of  this  latter  order,  the 
co«l  would  bo  delivered  on  board  the  steamer. 
At  the  end  of  a  month,  a  bill  would  be  made  of 
all  deliverances  to  all  the  boats.  The  object  of 
making  out  a  general  bill  at  the  end  of  each 
month,  it  appenrs,  was  to  avoid  a  multiplica- 
tion of  bills  and  for  the  sake  of  convenience. 

The  entries  in  the  libelant's  journal  were 
thus — one  example  showing  all: 

Baltimore,  March,  1866. 
Commercial  Sfb't  Co.: 
80  Tons  Geo.  C*k  St*r  Kingfisher,    $7 . .     $560 
25  "  "  PaUpsco,         7..       175 

80  **  «*  Kingfisher,      7..       660 

42  "  *'  Patapsco,        7..       294 

$1,589 
And  in  his  ledger,  they  were  thus: 

Commercial  StVt  Co.:  Dr. 

1866. 

Jany.    30th,  To  Coal  Ac $  2,896.36 

*'      "    Bituminous  Ac.    ..  2,903.60 

Feb.          ••      "     Coal  Ac 790.00 

Feb.          "      '•     Bituminous  Ac.  ...  2,416.10 

March       •*      «     Coal   Ac. 1,550. 

March       "      "     Bituminous  Ac.  .. .  1,539. 

April        "      "     Coal   Ac 1,402.50 

"            "      "     Bituminous  Ac.  ...  65. 

May      16,       **    Cash  .  . 39.10 

$13,761.66 
Cr. 

Feb.        5,  By  Cash .'...$  3.000. 

9.    *•       "    1,000. 

15,    '•       "    1,849.96 

March  30,    "       "   Coal  Ac 73.50 

May        5,    "       «    136.00 

June     30,    **       "    3,008.41 

a        u      €t       u   Balance 4,693.79 

$13,761.66 
Dr. 
To  Balance $4,693.79 

331*]  *The  form  of  entries  of  the  libelant's 
day-book  did  not  appear;  the  claimant  waived 
the  production  of  it  and  the  bills  rendered  to 
the  company  were  not  produced. 

The  coal  was  sold  at  the  lowest  price,  and  it 
was  necessary  for  the  Patapsco  to  make  her 
trips,  and  was  used  by  her  in  making  them. 
The  agent  of  the  steamship  company  stated  that 
''the  coal  bought  for  the  Patapsco  was  ordered 
for  the  steamer  expressly,  but  on  account  of  the 
Commercial  Steamship  Company,  the  same  as 
all  coal  was  ordered  and  bought  for  the  several 
steamers  constituting  the  line."  ''The  owners 
or  charterers  (he  added)  were  not  known  in  the 
13  Wall.  U.  S..  Book  20. 


transaction,  bnt  the  steamer  was  supposed  to 
belong  to  the  Commercial  Steamboat  Company, 
by  the  parties  who  furnished  the  coal." 

During  the  whole  time  that  this  coal  was  fur- 
nished, the  steamboat  company  was  in  an  em- 
barrassed state,  and  on  the  3d  of  February,  on 
which  day  the  first  item  of  the  coal  for  which 
the  steamer  was  libeled,  was  furnished,  the 
steamship  company  executed  six  promissonr 
notes  of  $7,500  each.  $45,000  in  all,  to  the  Bal- 
timore &  Ohio  Railroad  Company;  following 
them  immediately  and  by  the  6th,  by  mortgages 
on  three  of  its  steamers  to  secure  payment. 
And  it  oi^ed  a  balance  of  $25,800  to  the  Nep- 
tune Steamboat  Company  on  the  1st  of  Febru- 
ary. 1866,  so  much  remaining  due  for  money 
laid  out,  paid  or  advanced,  In  the  precediing 
year. 

On  the  2d  of  April,  1866,  nine  days  after  the 
last  item  of  coal  furnished  to  the  Patapsco.  the 
registered  ovi-nor,  Bacon,  executed  a  bill  of  sale 
of  her  to  Borhind,  already  mentioned  as  the 
claimant  in  the  case,  to  secure  to  him  a  debt  of 
$10,500,  and  on  the  10th  following  the  company 
failed  entirely;  the  failure  being  followed  Irlr 
attachments  to  a  very  lai^  amount,  much  of 
it  like  the  $25,800  already  mentioned,  for  mon- 
ey lent  or  debts  due  prior  to  the  8d  of  Febru- 
ary,. 1866 ;  and  the  result  being  a  general  break 
up  of  the  company,  in  which  the  creditors  got 
hut  a  small  portion  of  the  claims  from  the 
whole  efTects  of  the  corporation. 

It  was  in  virtue  of  his  bill  of  sale  above  men- 
tioned that  Borland  contested  the  libelant's 
claim. 

*The  district  court  dismissed  the  1!-  [*338 
bel :  holding  that  there  was  no  credit  to  the  ves- 
sel. The  circuit  court,  on  appeal,  held  that 
there  was,  and  reversed  the  decree.  From  this 
reversal  Borland  appealed  to  this  court. 

Whether  the  coal  was  furnished  on  the  cred- 
it of  the  Tessel,  or  of  the  owners,  is  the  only 
point  of  inquiry  in  this  case.  The  case  itself 
18  not  without  its  embarrassments,  for  the  evir 
dence,  in  some  of  its  aspects,  is  not  consistent 
with  either  theory,  but  the  weight  of  it.  in  our 
opinion,  enables  us  to  assert  the  lien  against  the 
ship. 

It  is  undisputed  that  the  Patapsco  was  in  a 
foreign  port,  and  that  the  coal  was  ordered  for 
her,  specifically  by  name,  and  delivered  to  the 
oflicers  in  charge  of  her.  It  is  equally  free 
from  dispute  that  the  supply  of  coal  was  neces- 
sary— indeed,  indispensable — ^to  enable  her  to 
make  her  voyage  at  all.  In  such  a  ease  the  In- 
ference is,  that  the  credit  was  given  to  the  ves- 
sel, unless  It  can  be  inferred  that  the  master 
had  funds  or  the  owners  had  credit,  and  that 
the  material  man  knew  of  this,  or  knew  such 
facts  as  should  have  put  him  on  inquiry.  The 
Lulu,  10  Wall.  192,  19  L.  ed.  906.  There  is  no 
reason  to  suppose  that  the  master  had  funds  or 
the  owners  of  the  line  credit,  nor  that  the  li- 
belant was  guilty  of  laches.  On  the  contrary 
it  is  in  proof  that  the  company  which  owned 
the  line  of  steamships  was,  at  the  di^  of  these 
transactions,  hopelessly  insolvent,  and  was  bor- 
rowing large  sums  of  money  on  a  mortgage  of 
its  st^uners,  away  from  home,  and  in  the  very 
city  where  the  libelant  resided.  It  would  bt* 
strange  if  the  libelant  *did  not  know  [*334 
this  condition  of  things  and,  in  the  absence  of 
proof  on  the  subject,  it  is  a  reasonable  inlerenc* 
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that  he  did.  If  he  had  this  knowledge  it  would 
be  a  violent  presumption  to  suppose  that  he  re- 
lied on  the  credit  of  the  company  at  all  for  the 
supplies  which  he  furnished.  The  company 
running  the  steamers  was  a  distant  corporation, 
of  no  eptablislied  name,  and  without  personal 
liability  in  case  the  enterprise  recently  under- 
taken should  prove  a  failure,  and  it  is  hard  to 
believe  that  a  large  and  intelligent  coal  mer- 
chant in  Baltimore,  in  defiling  with  this  corpo- 
ration, intended  to  renounce  his  claim  against 
the  steamers  in  case  he  was  not  paid.  It  is  very 
clear  that  there  was  no  credit  to  the  company 
at  the  time  of  sale,  because  the  coal  was  sold 
for  cash  at  the  lowest  market  price.  And  when 
the  libelant  waived  his  privilege  of  cash  on  de- 
livery, and  put  the  coal  on  board  the  steamship, 
the  presumption  of  law  woufd  be  that  he  there- 
by gave  credit  to  the  steamship,  and  not  to  the 
owners  thereof,  inasmuch  as  the  supplies  were 
furnished  in  a  foreign  port. 

If  the  credit  was  to  the  vessel  there  is  a  lien, 
and  the  burden  of  displacing  it  is  on  the  claim- 
ant.    He  must  show,   affirmatively,   that    the 
credit  was  given  to  the  company  to  the  exclu- 
sion of  a  credit  to  the  vessel.     This  he  seeks  to 
do  by  the  form  of  charge  in  the  libelant's  jour- 
nal and  ledger.     If  it  be  conceded  that  these  en- 
tries tend  to  support  this  position,  they  are  far 
from  being  conclusive  eviaence  on  the  subject. 
Entries  in  books  are  always  explainable,  and 
the  truth  of  the  transaction  can  be  shown  inde- 
pndent  of  them.    The  form  of  charge  in  any 
book  of  original  entries  does  not  appear,  as  the 
day  book  was  not  called  for  by  the  claimants, 
nor  are  the  "invoices"  which  the  libelant  was 
directed  to  furnish  with  the  coal  produced.  But, 
from  the  form  of  entry  in  the  journal  itself 
(where  the  amount  furnished  to  each  vessel  is 
set  opposite  to  its  name) ,  we  are  led  to  the  con- 
clusion that  the  day-book  entries  which  are  thus 
journalized  were  debited   to  each  steamer  by 
name.    If  this  be  so,  the  journal  entries  are  not 
inconsistent  with  the  idea  of  the  credit  being 
given  on  the  security  of  the  ship.    More  espe^ 
335*]  *cially  is  this  apparent  when  it  is  prov- 
en that  tiie  reason  why  monthly  accounts  were 
made  out  to  the  steamboat  company  in  bulk 
was  for  the  sake  of  convenience,  and  to  save  a 
useless  accumulation  of  bills.    There  is  nothing 
besides  this  journal  entry  to  indicate  that  the 
ooal  was  furnished  on  the  personal  credit  of  the 
company ;  and,  as  the  other  facts  in  the  case  are 
in  favor  of  a  charge  direct  to  the  steamship,  we 
do  not  think  the  legal  inference  of  credit  to  the 
ship  is  removed. 

The  lien  of  material  men  for  supplies  in  a  for- 
eign port  is  of  so  high  a  character  that,  in  the 
case  of  The  8t,  Jago  de  Cuba,  9  Wheat.  409,  it 
was  protected,  along  with  that  of  seamen's 
wages,  against  a  forfeiture  which  had  accrued 
to  the  United  States,  and  the  recent  decisions  in 
this  court  have  had  the  effect  to  place  this  lien 
on  a  more  substantial  footing  than  some  previ- 
ous cases  seem  to  have  left  it.  The  Qrapeshoty 
9  Wall.  129,  19  L.  ed.  661 ;  The  Lulu,  10  Wall. 
192,  19  L.  ed.  906;  The  Kalorama,  10  Wall.  204, 

19  L.  ed.  941. 

On  the  whole,  while  we  concede  that  the  case 
is  not  free  from  difficulty,  we  are  not  disposed 
to  disturb  the  decree  of  the  circuit  oourt  in  any 
partieular. 

Deeree  afflrmed. 
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Z.  MONTGOMERY  et  al. 

(See  8.  C.  18  Wall.  480-497.) 

Surrei/,  tchen  necessary  to  identify  Mexican 
ta  lids— defective  boundary — effect  of  con- 
firmation— equitable  rights. 

•1.  Where  a  Spanish  or  Mexican  grant  of  '•nd* 
lo  California  does  not  identify  the  precise  tract  ol 
land  granted,  either  bv  description  i;r  by  reference, 
the  title  is  an  Imperfect  one,  neejling  the  further 
action  of  the  United  States  government  to  make 
It  oerfect 

2  Such  is  the  case  where  one  side  of  the  tract 
Is  undefined,  or  one  of  the  exterior  boundary  lines 
cannot  be  located.  An  authoritative  survey  Is  r^ 
quired  to  demonstrate  the  particular  tract  of  land 

3.  A  confirmation  of  a  Spanish  or  Mexican  grant 
of  land  In  California  segregates  the  land  from  the 
public  domain  and  Invests  the  confirmee  with  the 
TeKol  title.  It  entitles  him  to  a  P***?^«M.^^* 
land  as  soon  as  the  requisite  survey  has  l>^en  made^ 
No  other  title  not  clothed  with  equal  «>leinnltlef 
can  be  set  up  against  the  confirmee  or  his  assign*. 

*%'VurX%u1t\Te%hts  of  third  persons  un. 
der  the  same  title  are  not  cut  off.  rfiey  will  be 
sustained  in  a  court  of  equity  as  agalnnt  the  con- 
flimee  and  his  assigns,  who  are  chargeable  with 

n^Vlf  pS^io^n  ??a^n,&mee  I.  analogous  U> 
that  of  a  patentee  under  a  pre-emption  "got. 
Equity  will  hold  him  as  a  trustee  'or^  those  who 
have  equitable  rights  In  the  land,  to  the  extent  of 

^6.*^  Equitable'  InteresU  must  be  Bought,  not  toan 
action  of  ejectment,  but  in  an  equitable  proceed- 
ini  where  they  can  be  properly  investigated,  with  a 
due  rwrd  to  the  rights  oiTotliers  which  mav  have 
interv&ed.  such  as  those  of  bona  fide  purchasers, 
etc .  TSorint  of  the  equities  existing  between  tht 
original  parties. 

[No.  159.] 
Argued  Apr.  h  5,  8,  lSlf2.    Decided  May  6, 

IN  ERROR  to  the  Circuit  Ck)urt  of  the  United 
States  for  the  District  of  California. 
The  case  is  sUted  l>yj*»e  <X)urt.  ,   „    ,« 

Mesera,  M.  Blair,  T.  A.  Dick  and  H.  W. 
Carpentier  for  plaintiff  in  error.  ,  ^     .     .      . 
Mr.   8.    O.  Hon«hton    for   defendants    in 

error. 

Mr.  Justice  Bradley  delivered  the  opinion 

of  the  court:  ,  ^  ,      .,       ,   .   ..„ 

This  was  an  action  brought  by  the  plaintill 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Cjilifornia  against  a  large  num- 
ber of  defendants,  to  recover  certain  lands  aJ- 
leced  to  be  in  their  possession,  lying  on  the  east 
side  of  the  bay  of  San  Francisco  and  descri^ 
in  the  petition.  Answers  were  put  m  by  the  d^ 
fendants,  severally  claiming  distinct  portions  ot 

On  the  trial  the  plaintiff  deraigned  title  un- 
der the  children  of  Maria  Teodora  Peralta,  a 
deceased  daughter  of  Luis  Peralta,  and  proved 
mesne  conveyances  from  them  to  the  extent  of 
an  undivided  five  and  a  half  ninths  of  one  ninth 
of  the  land  in  question.  But  whether  the  chil- 
dren of  Maria  Teodora  Peralta  were  entitled  to 
any  estate  in  the  lands  upon  whidi  the  plaintiff 
could  sustain  an  action  of  ejectment  against  the 
defendants,  was  the  question. 


^Ueadnotes  by  Mr.  Juatice  Beadlsy. 
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•481]  •Luis  PeralU,  the  father  of  Maria 
Teodota,  died  in  August,  1851 «  in  possession  of 
the  rancho  called  f5m  Antonio,  of  which  the 
premises  in  question  were  a  part,  leaving^  four 
sonft.  four  daughters,  and  several  grandchildren 
hy  a  deceased  duughter,  the  said  Maria  Teodora. 
*  The  four  sons  presented  their  petition  for  the 
confirmation  of  the  claim  to  the  entire  rancho. 
to  the  board  of  commissioners  organized  under 
the  act  of  Congress  of  March  3.  1851,  founding 
their  claim  on  certain  documents  supposed  to 
demonstrate  their  father's  right  to  the  rancho, 
and  upon  an  alleged  devise  thereof  to  them. 
Upon  this  petition  the  rancho  was  cnnfirme<l  to 
the  said  sons  in  divide<1  parcels,  the  portion 
embracing  the  premises  in  question  being  con- 
firmed to  Domingo  and  Vincente  Peralta.  by 
final  decree  of  this  court  in  December  term. 
1856. 

See.  19  How.  343,  15  L.  ed.  678. 

Xo  final  approved  survey,  however,  took  plnci* 
under  the  confirmation.  The  defendant  lioldn 
under  the  confirmees. 

The  plaintifT  insists  that  Luis  Peralta's  title 
was  a  perfect  title  under  the  Spanish  and  Mex- 
ican Laws  and  was  protected  oy  the  treaty  of 
Guadalupe  Hidalgo;  and  that  the  confirmation 
of  it  on  the  application  of  the  sons  could  not 
add  to  Its  strength  and  could  not  take  away  the 
right  of  the  daughters  as  co- heirs  of  their 
father;  and  whether  so  or  not,  the  confirmation 
of  the  title  inures  to  the  benefit  of  those  al- 
ready entitled  under  the  original  grant,  their 
heirn  and  assigns;  and  as  no  devise  from  Luis 
to  his  sons  was  exhibited  on  the  trial  of  this 
cause,  the  plaintiff  contends  that  he  was  en- 
titled to  recover  under  the  hereditary  right  of 
Maria  Teodora 's  children. 

Tlie  defendants  on  the  contrary.,  deny  that 
the  title  of  Luis  Peralta  was  a  perfect  title; 
and  even  if  it  was,  they  contend  that  the  claim 
of  the  daughters  cannot  avail  in  an  action  of 
ejectment  against  the  award  of  the  commis- 
sioners in  faTor  of  the  sons  of  Luis  which  gave 
them  the  legal  title. 

Tliese  were  the  principal  points  discussed  on 
the  argument  of  the  cause. 

To  show  that  Luis  Peralta's  title  was  a  per- 
fect one,  the  plaintiff  produced  in  evidence  the 
documents  on  which  it  was  founded.  They  are 
set  out  in  the  bill  of  exceptions,  and  are  the 
same  that  were  before  this  court  In  the  case  of 
U.  8,  ▼.  Peralta,  10  How.  343,  16  L.  ed.  678, 
when  the  daim  was  confirmed.  In  that  case 
the  court  intimated  an  opinion  that  the  title 
was  perfect  for  at  least  a  part  of  the  rancho 
(embracing  a  part  of  the  premises  now  in  ques- 
tion) but  the  point  was  not  material  in  the 
case,  because  tJie  claimants  were  eaually  en- 
titled to  a  confirmation,  whether  their  fiber's 
title  was  perfect  or  imperfect,  legal  or  equi- 
489^]  table;  so  that  the  intimation  was  •noth- 
ing but  an  obiter  dictum  of  the  judge  who  de- 
livered the  opinion.  The  title,  in  some  of  its 
aspects,  again  came  before  the  supreme  court 
of  California,  in  1864,  in  the  case  of  Minium  v. 
Brotrer,  24  Cal.  644,  but,  as  both  parties  in  that 
caj*e  deemed  it  their  interest  to  concede  the  title 
to  be  a  perfect  one,  the  observations  of  the 
court  on  the  subject  cannot  be  regarded  as  pre- 
cluding further  examination.  Such  examina- 
tion, exhaustive  in  its  character,  was  given  in 
1870  by  the  same  court  on  this  identical  title, 
13  Waix. 


and  on  the  ver>'  point  in  question,  in  the  case  of 
Banka  ▼.  Moreno,  30  Cal.  233;  and  the  court, 
\nth  all  the  documents  before  it  which  have 
been  pro\'on  in  this  case,  decided  that  the  title 
was  imperfect.  If  this  were  a  case  depending 
merely  on  the  local  land  laws  of  California.,  we 
should  be  bound  by  that  decision.  But  as  the 
appellant,  in  case  the  title  is  adjudged  a 
|K»rfect  one,  invokes  the  guaranty  stipulations 
of  the  treaty  of  Guadalupe  Hidalgo  in  his 
favor,  independent  of  any  action  of  the  com- 
missioners, the  question  ceases  to  be  a  mere 
local  one  and  devolves  upon  this  court  the  duty 
of  deciding  it  x>n  its  merits.  An  examination, 
however,  oif  the  reasoning  of  the  supreme  court 
of  California,  in  the  case  last  cited,  satisfies  us 
of  its  soundness.  The  point  of  the  decision  is 
tlwt  the  rancho  of  San  Antonio  never  had  any 
dearly  defined  boundary  on  the  east.  In  this 
we  concur  with  that  court  The  new  claim  now 
made  to  extend  that  boundary  beyond  the  crest 
of  the  mountain,  and  to  take  in  the  eastern 
slope  on  the  pretense  that  the  Leandro  creek  is 
the  boundary  to  its  ultimate  source,  is  itself 
conclusive  to  show  the  uncertainty  with  which 
it  has  always  been  invested. 

Luis  Peralta's  occupation  of  the  rancho  goes 
back  to  1820.  In  that  year  he  presented  to 
Governor  De  Sola  his  petition  for  a  grant,  de- 
scribing the  tract  as  follows:  "At  the  distance 
of  eight  leagues  from  the  mission  of  San  Jos^, 
in  a  nortJierly  or  north westerlv  course,  along 
the  coast,  there  is  a  creek  nameci  by  the  reverend 
fathers  of  the  aforesaid  mission,  San  T^nndro; 
and  from  this  to  a  little  hill,  adjoining  the  sea 
•beach  in  the  same  din*ction  and  along  [""400 
the  coast — ^there  may  l>e  four  or  five  leagues, 
more  or  less,  or  about — which  place  and  land  he 
asks  and  solicits  may  be  granted  to  him  that  he 
may  establish  a  rancho."  Here,  certainly,  is 
nothing  definite.  Supftosing  the  creek.*  San 
Leandro,  as  the  point  of  beginning,  and  the  little 
hill  four  or  five  leagues  Uiyond,  as  fixed  and 
ascertained  points;  and  supposing  the  shore  of 
the  bay  on  the  west  to  be  meant  for  the  bound- 
ary on  that  side,  there  is  no  hint  of  a  boundary 
on  the  east.  Nor  is  the  quantity  specified. 
Ha^  that  been  done,  perhaps  it  might  have 
enabled  a  surveyor  to  fix  a  boundary  by  re- 
lation. This  is  the  first  and  original  document 
on  which  the  title  is  based — the  foundation  of 
all  the  rest. 

Upon  this  petition,  the  governor,  by  an  order 
of  August  8,  1820,  directs  Captain  Arguello  to 
appoint  an  officer  to  put  Sergeant  Luis  Peraltiv 
in  possession  of  the  lands  petitioned  for,  and  to 
*'place  landmarks  on  the  four  points  of  the 
compass,  that  it  may  be  known  at  all  times  the 
extent  of  said  lands  which  have  been  granted  to 
him."  Lieutenant  Martinez  being  detailed  for 
this  service,  on  the  16th  of  August,  1820,  re- 
ports his  action  as  follows:  *'The  boundaries 
which  separate  his  land  were  marked  to  him,  to 
wit:  the  deep  creek  called  San  Leandro,  and  at 
a  distance  from  this  (say  about  five  leagues) 
there  are  two  small  mountains  (cerritos).  The 
first  is  close  to  the  beach;  next  to  it  follows 
that  of  San  Antonio,  serving  as  boundaries,  the 
rivulet  which  issues  from  the  mountain  ranges; 
and  runs  along  the  foot  of  said  small  mountain 
of  San  Antonio,  clividing  or  separating  the 
land ;  and  at  the  entrance  of  the  little  golcb 
there  is  a  rock  elevating  itself  in  the  form  of  a 
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monument,  and  looking  towards  the  north.  On 
both  boundaries  were  fixed  firm  landmarks. 
I  put  in  possession  of  the  said  land 
the  above  named  Luis  Peralta."  Here  we  have, 
ago  in,  the  two  extremities  of  the  tract  along  the 
bay,  the  creek  San  Leandro,  at  one  end,  and  the 
ri\'ulet  that  runs  by  the  cerritos,  at  the  other; 
and  nothing  more. 

Next;  we  have  a  complaint  of  the  fathers  of 
the  San  Francisco  mission,  that  Peralta  has 
491*]  been  put  in  possession  of  a  *  portion  of 
their  land  at  the  north  end  of  the  tract ;  the  re- 
sult of  which  is  that  Peralta  is  limited,  on  the 
north,  to  the  Temescal  creek,  or' Willow  Grove 
creek,  about  a  league  and  a  half  south  of  the 
cerritos.      This  occurred  in  September,  1820. 

On  the  18th  of  October  an  entry  was  made  in 
the  public  records  to  the  effect,  that  *Thi8  day 
was  issued  in  favor  of  Serjeant  Luis  Peralta, 
by  the  governor  of  this  province,  the  certifying 
document  for  the  land  which  has  been  granted 
to  him.  as  appears  in 'this  folio  by  the  writ  of 
possession,  which  the  lieutemmt  of  his  compan}', 
Don  Ignaeio  Martinez,  gave  him  agreeably  to 
an  order  issued  by  the  government."  We  also 
have  the  certifying  document  itself  of  the  same 
date,  which  adds  nothing  to  the  definiteness  of 
the  description. 

Now,  the  grant  on  which  the  appellant's 
counsel  relies  as  conferring  perfect  title  is  not 
the  certifying  document  above  referred  to,  but 
the  previous  act  of  directing  possession  to  be 
given  to  Peralta,  and  the  actual  delivery  of  pos- 
session to  him.  It  is  perfectly  manifest  that 
Peralta  could  not  have  been  put  into  manual 
possession  of  several  leagues  of  land.  He  could 
only  have  been  put  into  possession  of  a  certain 

gart  or  parts  in  the  name  of  all;  and  the  ex- 
?nor  boundaries  of  the  tract  must  have  been 
indicated  by  language  or  monuments.  But  we 
have  no  evidence  of  any  description  of  bound- 
aries, or  monuments  to  designate  them,  except 
the  bay  on  one  side,  and  the  extreme  limits  of 
the  tract  along  the  bay.  The  interior  line  be- 
tween those  limits  is  entirely  wanting  in  all 
the  documents  thus  far  presented.  Tlie  title 
relied  on,  therefore,  is  necessarily  imperfect, 
and  requires  some  authoritative  survey  to  dis- 
tinguish what  was  intended  to  be  granted  from 
what  remained  in  the  public  domain. 

If  we  examine  the  remaining  documents  we 
shall  not  derive  any  nuiterial  aid  to  help  us  out 
of  the  difficulty. 

In  October,  1820,  Peralta  addressed  a  remon- 
strance to  the  governor  against  the  curtailing 
of  his  tract  on  the  north.  The  only  expressions 
which  this  paper  contains  going  to  show  what 
the  tract  was  which  Peralta  supposed  was 
granted  to  him,  are  the  following:  ''The  rev- 
402*]    erend   father   says   to  the   *honorable 

f^vemor  that  I  do  not  need  the  land,  and  that 
occupy  a  great  extent ;  but  I  would  represent 
that  five  leagues  does  not  seem  to  me  much  in 
a  narrow  tract,  as  you  know  it  is,  from  the 
beach  to  the  mountain  range,  and  that  not  all  of 
it  is  good,  as  my  lieutenant  is  aware,  for  great 

Sortions  contain  hills,  creeks,  and  ravines,  not 
t  for  the  purpose."  This  would  seem  to  indi- 
cate that  the  rancho  extended  from  the  bay  to 
the  foot  of  the  mountain. 

In  1823,  whilst  tlie  revolution  was  in  prog- 
ress Peralta's  captain,  Arguello,  had  b^x)me 
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governor  of  California,  and  Peralta  renewed  hU 
application  to  have  the  curtailment  of  his 
rancho  annulled.  He  speaks  of  the  tract  which 
he  originally  applied  for,  as  follows:  "W^hich 
tract  of  land,  though  it  appears  to  be  larjo^e  is 
not  so,  for  two  reasons:  1.  Because  it  is 
situate  on  the  coast,  and  the  space  between  the 
beach  and  the  top  of  the  mountain  is  too  nar- 
row." This  would  indicate  the  top  of  the 
mountain  as  his  supposed  boundary.  The 
governor  promptly  made  an  order  that  the  part 
which  had  been  taken  from  him  should  be  re- 
stored, and  Lieutenant  Martinez  put  him  in 
possession  accordingly;  but  nothing  yet  appears 
m  the  lieutenant's  return  or  elsewhere  to  laenti- 
fy  or  fix  the  eastern  boundary  of  the  rancho, 
much  less  to  fix  it  beyond  the  eastern  slope  of 
the  mountain,  as  since  claimed  by  the  partfes. 

In  1827  some  new  regulations  mado  it  neces- 
sary for  every  proprietor  to  make  a*  return  of 
all  lands  occupied  by  him,  with  the  titles  an- 
nexed; and,  in  December  of  that  vear,  Peralta 
made  a  return  accordingly,  describing  his  ran- 
cho as  follows:  **Along  the  coast  of  the  mis- 
sion of  San  Jos4,  in  a  northwesterly  course, 
there  is  a  deep  creek  called  San  Leandro.  form- 
ing the  dividing  boundary  of  said  mission  of 
San  Jos4;  thence  to  a  small  round  mountain 
called  San  Antonio,  the  dividing  boundary  with 
my  neighbor,  Francisco  Castro;  which  space  is 
a  little  over  four  leagues  long  and,  as  it  is  the 
narrowest  portion  of  the  coast,  it  at  most  con- 
tains half  a  league  in  breadth  from  the  moun- 
tain to  the  sea." 

In  1844  Ignaeio  Peralta,  on  behalf  of  his 
father,  whose  title  papers  he  says  were  mislaid, 
petitioned  the  then  governor,  •Michel-  [*403 
torena,  to  order  the  issue  of  a  new  title,  extend- 
ing to  the  top  of  the  range,  and  accompanies  his 
petition,  with  a  diseflo  or  rough  map  of  the 
property.  The  goremor  ordered  a  grant  to  is- 
sue, as  requested,  extending  to  the  top  of  the 
hill  range,  but  iu>t  to  prohibit  the  inhabitants 
of  the  Contra  Costa  from  cutting  wood  for  their 
own  use.  This  order  was  not  signed  by  the 
governor,  and  seems  never  to  have  oeen  carried 
into  execution.  And  this  is  the  last  of  the 
documents  on  which  the  plaintiff,  the  now  ap- 
pellant, relied  for  a  perfect  title.  Leaving  out 
the  proceedings  of  1844,  which  are  admitted  to 
be  imperfect,  no  human  being  can  tell,  from  the 
language  of  the  various  documents,  what  was 
the  eastern  boundary  of  the  rancho.  It  certain- 
ly would  seem  not  to  embrace  the  eastern  slope 
of  the  hills,  as  is  now  claimed ;  but  what  it  did 
embrace  or  where  it  did  run  is  not  ascertain- 
able from  any  of  the  documents  which  have  been 
adduced;  and  no  parol  testimony  can  aid  this 
defect  as  regards  the  question  now  under  con- 
sideration. Parol  testimony  was  very  proper- 
ly adduced  before  the  commissioners  for  the 
purpose  of  showing  where  equity  required  that 
the  line  should  be  run,  in  order  to  separate  the 
rancho  from  the  public  domain.  But  it  can- 
not, make  that  title  perfect  which  was  not 
perfect  before. 

The  supreme  court  of  California,  in  Bank*  t. 
Moreno,  39  Cal.  239,  240,  well  obseryed:  "The 
precise  point  under  discussion  is,  whether  or 
not  the  title  of  Peralta,  as  exhibited  by  the 
plaintitT,  was  a  perfect  title  conveying  the  fee, 
and  which  invested  him  with  absolute  dominion 
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o\'er  a  specific  parcel  of  land  without  any  fur- 
ther action  on  the  port  of  the  United  States;  or 
whether,  at  tixe  time  of  the  cession  of  California, 
something  remained  ifi  be  done  by  the  govern- 
ment which  wtiB  necessary  to  invest  Peralta 
with  a  complete  legal  title  to  the  specific  tract. 

In  every  complete  grant  conveying  a  perfect 
title,  it  is  eesential  that  the  thing  granted  be 
sufficiently  described  to  enable  it  to  be  identi- 
fied. 

494^]  In  grants  of  real  estate  it  is  not  •alwavs 
necessary  to  describe  it  by  metes  and  bounds, 
or  by  a  reference  to  actual  or  artificial  monu- 
ments, nor  by  courses  and  distances.  If  the 
tract  granted  have  a  well  known  name,  and  the 
boiin<laries  of  the  tract  known  by  that  name  are 
notorious  and  well  defined,  a  grant  of  the  tract 
by  its  name  would,  doubtless,  convey  the  title 
to  the  wliole.  In  like  manner,  a  grant  describ- 
ing the  tract  by  reference  to  the  known  occu- 
pation of  the  grantor  or  another— or  to  another 
instrument  containing  a  sufiicient  description 
of  the  premises — would  be  sufficient.  In  short, 
any  description  will  suffice  which  identifies  the 
land  granted  with  such  certainty  that  the  specif- 
ic parcel  intended  to  be  granted  can  be  ascer- 
tained either  bv  the  calls  of  the  instrument,  as 
applied  to  the  land,  or  by  aid  of  the  descriptive 
portions  of  the  grant.  But  it  is  equally  certain 
that,  to  constitute  a  complete  and  perfect  grant 
to  a  specific  parcel  of  land,  it  must,  in  some 
method,  appear  on  the  face  of  the  instrument, 
or  by  the  aid  of  its  descriptive  portions — not 
only  that  a  specific  parcel  was  intended  to  be 
granted,  but  it  must  also  be  so  described  that 
the  particular  tract  intended  to  be  granted  can 
be  identified  with  reasonable  ceKainty.  It 
would  be  a  contradiction  in  terms  to  say  that  a 
specific  tract  was  granted  if  there  was  nothing 
in  the  grant  by  which  it  could  be  ascertained 
with  reasonable  certainty  what  particular  parcel 
was  intended  to  be  conveyed.*' 

We  entirely  concur  in  these  views  and,  there- 
fore, hold  that  the  title  of  Peralta  was  an  im- 
perfect title,  and  necessarily  required  confirma- 
tion in  order  to  vest  a  full  legal  estate  in 
private  parties. 

But  it  is  claimed  that  the  confirmation  of  the 
title  inured  to  the  benefit  of  the  parties  really 
interested,  both  at  law  and  in  equity,  and  not 
merely  to  the  benefit  of  the  confirmees.  This 
is  undoubtedly  true  so  far  as  the  segregation  of 
the  lands  from  the  public  domain  and  the  ex- 
tinguishment of  the  government  title  or  claim 
of  title  is  concerned ;  out  as  it  respects  the  legal 
estate,  the  confirmation  inures  to  the  confirmees 
alone.  The  8th  and  9th  sections  of  the  act  re- 
quire the  claimant  to  show  not  only  the  original 
405*]  title,  but  his  own  title  *by  deraignment 
therefrom.  Having  established  these,  the 
object  of  the  inquest  is  attained.  It  satis- 
factorily appears  that  the  land  does  not  belong 
to  the  government,  and  the  claimant  appears  to 
be  the  person  prima  facie  entitled  to  the  legal 
title.  Hence  the  13th  section  goes  on  to  de- 
clare that  for  all  claims  finally  confirmed  a 
patent  shall  issue  to  the  claimant  upon  his  pre- 
senting to  the  General  Land  Office  an  authentic 
certificate  of  such  confirmation  and  a  plat  or 
sur\'cy  of  the  said  land  duly  certified  and  ap- 
proved by  the  surveyor  general  of  California, 
whose  duty  it  shall  be  to  cause  all  private 
13  Waix. 


claims  which  shall  be  finally  confirmed  to  be  ac- 
curately surveyed  and  to  furnish  plats  of  the 
same. 

This  language  is  utterly  irreconcilable  with 
the  hypothesis  that  the  legal  estate  devolves, 
upon  the  confirmation,  to  any  other  parties  than 
the  confirmees.  The  patent  is  to  m  given  to 
them,  and  the  legal  title  cannot  be  separated 
from  the  patent. 

It  is  true  that  the  15th  section  of  the  act  de- 
clares that  the  decree  of  confirmation  shall  be 
conclusive  between  the  United  States  and  the 
claimants  only,  and  shall  not  affect  the  interests 
of  third  persons.  But  this  was  intended  to 
save  the  rights  of  third  persons  not  parties  to 
the  proceedings,  who  mig^t  have  Spanish  or 
Mexican  claims  independent  of  or  superior  to 
that  presented  by  the  claimant;  or  the  equi- 
table rights  of  other  parties  having  rightful 
claims  under  the  title  confirmed.  The  former 
class  still  present  their  claims  without  preju- 
dice within  the  time  limited  bv  the  statute. 
The  latter  class,  those  equitably  entitled  to 
rights  in  the  land  under  the  title  confirmed, 
were  not  to  be  cut  off".  Their  equities  were  re- 
served. But  they  must  seek  them  by  a  pro- 
ceeding appropriate  to  their  nature  and  con- 
dition. The  legal  title  is  vested  in  the  con- 
firmees, or  will  be  when  the  requisite  conditions 
are  performed.  It  is  not  in  these  equitable 
claimants.  They  cannot  maintain  an  action  of 
ejectment  against  the  confirmees,  or  those 
claiming  under  them;  but  must  go  into  equity, 
where  their  rights  can  be  properly  investigated 
with  a  due  regard  to  the  rights  of  others.  Had 
the  daughters  as  well  as  the  sons  of  Luis 
•Peralta  gone  before  the  commissioners,  [*496 
it  is  possible  that  they  would  have  participated 
in  the  legal  advantages  of  the  confirmation.  It 
may  now  be  inequitable  on  the  part  of  the  sons 
to  withhold  from  them  a  due  share  of  their 
father's  estate.  But  other  rights  may  have 
grown  up  in  the  meantime;  rights  of  bona  fide 
purchasers  and  others  ignorant  of  the  equities 
existing  between  the  original  parties,  which  it 
would  be  unjust  to  disturb.  These  questions 
can  be  much  better  examined  in  an  equitable 
proceeding  than  they  can  be  in  this  action,  in 
which,  indeed,  they  are  entirely  inadmissible. 

This  view  of  the  relative  position  of  the  par- 
ties is  supported  by  the  weight  of  authority. 
The  case  of  Wilson  v.  Castro,  31  Cal.  420,  is 
directly  in  point  to  show  the  form  of  proceeding 
proper  for  those  who  claim  against  the  con- 
firmee. In  that  case  the  claim  was  confirmed 
to  the  widow,  who  really  had  no  interest.  The 
brother  and  sister  of  the  owner,  as  his  heirs  at 
law,  brought  a  suit  in  equity  against  the 
widow,  and  obtained  a  decree  declaring  her  to 
be  seised,  aa  trustee,  for  their  use.  In  Estrada 
V.  Murphy,  19  Cal.  272,  the  court  says:  "A 
court  of  equity  will  control  the  legal  title  in  his 
(the  confirmee's)  hands,  so  as  to  protect  the 
just  rights  of  others.  But  in  ejectment  the  le- 
gal title  must  prevail;"  and  it  decided  the 
case  accordingly  against  the  plaintiff  in  eject- 
ment. In  Banks  v.  Moreno,  39  Cal.  233,  the 
same  conclusion  was  reached.  In  that  case, 
as  in  this,  the  plaintiff  claimed  under  the 
daughters  of  Luis  Peralta;  the  defendant  under 
the  sons;  and  it  was  held  that  the  action  did 
not  lie.      The  same  view  was  taken   by   this 
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court  in  Beard  v.  Federyt  3  Wall,  478,  18  L.  ed. 
88,  and  Tou:n»end  v.  Greeley,  5  Wall.  326,  18  L. 
ed.  547.  In  the  last  case  the  court  uses  this 
language:  "The  confirmation  only  inui'es  to 
the  benefit  of  the  confirmee  so  faras  the  legal 
title  is  concerned.  it  establishes  the  legal 
tith*  in  him.  but  it  does  not  determine  the  ecpxit- 
ablc  relations  between  him  and  third  parties." 

The  ci.so  i.H  somewhat  analogous  to  that  of 
patents  granted  upon  »i  pre-emption  right  for 
497*]  public  land.  Whilst  the  patent  •in  that 
caj*<»  confers  the  legal  title,  and  admit}<  of  no 
averment  to  the  contrary,  the  patentee  may  be 
8ubji>cted  in  equity  to  any  just  claim  of  a  third 
party,  even  to  the  extent  of  holding  the  title  for 
his  !W)]r  use.  The  groundb  of  equitable  juris- 
diction in  such  cases  are  stated  in  the  opinion 
of  this  court  in  the  recent  case  of  Johnson  v. 
Toir*ilry,  ante,  48.>.  decided  at  this  term. 

The  action  of  ejectment  in  this  case  cannot  he 
muxiitahit'd.  The  judgment  of  the  Circuit  Court 
is  a/fir  til  ed, 

IRA  G.  FRENCH,  Plff.  in  Err,, 

V. 

THOMAS  EDWARDS  et  al. 
(See  S.  C.  1.3  Wall.  506-517.) 

Statutory  regulations  for  officers,  trhen  direc- 
tory, ichen  mandatory — sales  for  taxes — re- 
citals in  tax  deeds,  hotc  far  evidence — bill  of 
exceptions. 

•1.  Statutory  rpquireroents  inteoded  for  the 
guide  of  oAlcers  In  tne  conduct  of  tiusineBs  devolved 
upon  them  nod  deslfcned  to  secure  order,  system 
and  deHnatch  in  proceedings,  and  by  dlsrexard  uf 
which  the  rlchts  of  parties  interested  cannot  t>e 
Injuriously  afrected.  are  not  umially  regarded  as 
mandatory,  unless  accompanied  by  negative  words. 
Importing  that  the  acts  required  shall  not  be  done 
In  any  other  manner  or  time  than  that  designat- 
ed. But  requirements  intended  for  the  protection 
of  the  cltizeu,  and  to  prevent  a  sacrifice  of  his 
prooerty,  and  by  a  disregard  of  which  his  rights 
might  be  and  generally  would  be  injuriously  af- 
fected, are  not  directory,  but  mandatory.  The 
power  of  the  ofQcer,  In  such  cases,  is  limited  by 
the  manner  and  conditions  prescribed  for  its  ex- 
ercise. 

'2.  The  provision  of  the  statute  of  California, 
that  the  sheriff  in  selling  property  upon  a  Judg- 
ment recovered  by  the  Mtate  against  the  property, 
for  delinquent  taxes,  shall  only  sell  the  smallest 
qnantity  of  the  property  which  any  purchaser  will 
take  and  pay  the  Judgment  and  costs,  was  Intend- 
ed for  the  protection  of  the  taxpayer,  and  is  man- 
datory upon  the  officer,  and  not  directory  merely. 

3.  The  recitals  in  a  deed,  of  a  sheriff  as  to  the 
manner  In  which  he  executed  a  jadgment  directing 
m  sale  of  property,  are  evidence  against  the  grantee 
and  parties  claiming  under  him.  Accordingly,  the 
deed  of  this  officer  reciting  a  sale  of  property  un- 
der a  judgment  for  taxes,  to  the  highest  bidder, 
when  he  was  authorised  by  the  statute  only  to  sell 
the  smallest  quantity  of  the  property  which  anyone 
would  take,  and  pay  the  judgment  and  costs,  was 
held  to  be  void  on  its  face. 

4.  A  bill  of  exceptions  dated  during  the  term  at 
which  the  trial  was  had,  though  some  days  after 
the  trial,  is  sufficient  to  show  that  the  exceptions 
were  taken  at  the  trial. 

[No.  59.] 
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*Headnotes  by  Mr.  Justice  Pibld. 

Note. — Sale  of  land  for  taxes;  $triot  compliance 
with  ttatute,  necessary — see  note  to  Williams  v. 
Peyton,  4  L.  ed.  U.  8.  518. 
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This  was  an  action  of  ejectment  brought  in 
the  court  below  by  the  plaintiff  in  error. 

The  case  is  stated  by  the  court. 

Messrs,  John  Reynolds,  8.  8.  Rogers,  and  8. 
O.  HonsHton,  for  plaintiff  in  error: 

ITie  deed  is  void  UL>on  its  face.  Tlie  statute 
regulating  sales  under  decrees  for  the  fore- 
closure of  liens  for  taxes,  provides  that  *'The 
sheriff,  in  selling  Said  propert}',  shall  only  sell 
the  smallest  quantity  that  any  purchaser  will 
take  and  pay  the  judgments  and  all  co^ts." 
Stat,  of  18G1,  435,  §  45. 

Tliis  deed,  as  well  as  the  8heriff*s  return,  de- 
clares tliat  the  whole  land  was  sold  to  the  high- 
est bidder  for  ;^  175.42,  that  being  the  largest 
sum  bid. 

Fertis  v.  Coover,  10  Cal.  632;  Mayhetc  v. 
Dqvis,  4  McLean,  213;  Culver  v.  Hayden,  1  Vt. 
359;  Sharp  v.  Johnson,  4  Hill,  99;  Contin  t. 
Merritt,  3  Barb.  343;  Atkim  v.  Kinnan,  20 
Wend.  240;  Hiead  v.  Course,  4  Cranch,  403; 
Moore  v.  Drotcn,  4  Mc1.«an.  211 ;  S.  C.  11  How. 
414;  Farrar  v.  Eastman,  10  Me.  191;  Hogins  r, 
Brasheurs,  8  Eng.  242. 

Messrs.  Delos  Lake  and  E.  Casserly  for 
defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  the  possession  of  a 
tract  of  land  ^situated  in  tlie  county  of  ['507 
Sacramento,  in  the  state  of  California.  The 
plaintiff  derived  his  title  by  deed  from  one  R. 
H.  Vance,  dated  March  1,  1802.  Vance  acquired 
his  title  through  sundry  mesne  conveyances 
from  John  A.  Sutter,  to  whom  a  grant  of  land 
including  the  premises  in  controversy  was 
made  in  June,  1841,  by  the  then  governor  of  the 
department  of  California.  This  ^ant  was,  in 
March,  1852,  submitted  to  investigation  under 
the  act  of  Congress  of  March  8,  1851,  to  ascer- 
tain and  settle  private  land  claims  in  Cali- 
fornia, and  was  adjudged  valid  and  oonflrmed 
by  a  decree  of  the  board  of  commissioners 
created  under  that  act,  and  by  the  district  court 
and  the  Supreme  Court  of  the  United  States,  to 
which  the  decision  of  the  board  was  carried  on 
appeal.  A  patent  of  the  United  States  pursu- 
ant to  the  decree  followed,  to  the  grantee,  bear- 
ing date  in  June,  1806.  As  this  patent  took 
effect  by  relation  as  of  the  day  when  the  pro- 
ceedings for  its  acquisition  were  instituted,  in 
March,  1852,  all  the  title  and  rights  which  it 
conferred  to  the  premises  in  controversy,  inured 
to  the  benefit  of  the  plaintiff,  claiming  under 
the  patentee,  althougn  the  deed  to  him  was 
executed  before  the  patent  was  issued. 

The  defendants  asserted  title  to  the  premises 
under  a  deed  executed  by  the  sheriff  of  Sacra- 
mento county,  upon  a  sale  on  a  judgment  ren- 
dered for  unpaid  taxes  assessed  on  the  propertj- 
for  the  year  1864;  and  the  whole  case  turned 
upon  the  validity  of  this  tax  deed. 

By  an  act  of  California,  passed  in  1861,  the 
district  attorneys  of  the  several  counties  of  the 
state  are  authorized  and  required  to  commence 
actions  for  the  recoverjr  of  taxes  assessed  upon 
real  property  and  improvements  thereon, 
*  which  remain  unpaid  after  a  prescribed  [*508 
period. 

Act  to  provide  revenue  for  the  support  of  the 
government  of  the  state,  approved  May  17,  1881, 
S  39,  Stat.  Cal.  of  1861,  p.  432. 
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Such  actions  are  to  be  brought  in  the  name 
of  the  people  in  the  courts  having  jurisdiction 
of  the  amount  claimed  in  the  county  where  the 
property  is  situated,  against  the  parties  delin- 
quent, the  real  property  and  improvements  as- 
sessed, and  against  all  owners  or  claimants  of 
the  same,  knouTi  or  unknoun.  The  manner  in 
which  process  issued  in  such  actions  shall  be 
served  actually  upon  tlie  defendants  if  found, 
and  constructively  upon  defendants  absent  from 
the  county,  and  upon  the  real  property  and  im- 
provements, is  specially  prescribed.  The  an- 
swers which  shan  be  allowed  therein  are  also 
designated,  and  all  acts  required  between  the 
assessment  of  the  taxes  and  the  commencement 
of  the  actions  are  declared  to  be  directory 
merely.  Personal  judgments  are  only  author- 
ize<l  against  defendants  who  are  actuallv  served 
with  process,  or  who  appear  in  the  action ;  but 
judgments  can  be  renaered  upon  service  of 
process  by  posting  against  the  real  estate  and 
improvHnents  for  taxes  assessed,  severally 
against  each,  if  they  belong  to  different  owners 
and  are  separately  assessed,  and  jointly  against 
both,  if  they  belong  to  the  same  owners. 

The  act  regulating  proceedings  in  civil  cases 
generally  in  the  courU  of  the  state,  passed  in 
1851,  and  its  several  amendments,  so  far  as 
they  are  not  inconsistent  with  the  special  pro- 
vision of  the  act  of  1861,  are  made  applicable  to 
proceedings  under  the  later  act  for  the  recovery 
of  delinquent  taxes,  subject  to  the  proviso  that 
the  «herilT  in  selling  the  property  under  the 
judgment  "shall  only  sell  the  smallest  quantity 
that  any  purchaser  will  take  and  pay  the  judg- 
ments ana  all  costs."  By  the  act  of  1851,  the 
aheriff  is  required  to  self  property  under  ordi- 
nary judgments  to  the  highest  bidder. 

A  farther  act  of  the  state,  passed  in  May. 
1862,  in  relation  to  suits  of  this  character,  pro- 
Tides  for  service  of  process  by  publication  in  a 
newspaper,  aa  well  as  by  posting,  and  authorizes 
the  court,  in  enforcing  the  lien  for  taxes,  to 
509*]  exercise  'all  the  powers  which  pertain 
to  a  court  of  equity  in  the  foreclosure  of  mort- 
gages; but  at  the  same  time  it  declares  that, 
when  the  decree  of  the  court  contains  no  special 
directions  as  to  the  mode  of  selling  "no  more  of 
the  property  shall  be  sold  than  is  necessary  to 
pay  the  judgment  and  costs."  Stat.  1802^,  p. 
520. 

The  judgment  .under  which  the  sale  was 
made  for  which  the  deed  in  suit  was  executed 
to  the  defendant,  was  rendered  in  October,  1865, 
in  an  action  brou(|[ht  against  R.  H.  Vance,  who 
had  transferred  his  interest  to  the  plaintiff  in 
March,  1862,  and  against  John  Doe,  Richard 
Roe,  arid  the  real  estate  in  controversy.  It 
found  that  $113.75  of  taxes  were  due  on  the 
property  for  the  year  1864,  and  for  that  sum 
and  the  taxed  costs,  $37.65  and  accruing  costs, 
it  directed  that  a  sale  of  the  property,  or  so 
mudi  thereof  as  mi^ht  be  necessary,  should 
be  made  in  accordance  with  the  statute,  and  the 
proceeds  applied  to  pay  the  judgment  and  ooets. 
The  deecl  of  the  sheriff  does  not  show  a  com- 
pliance in  the  sale  of  the  property  with  the  re- 
quirements of  the  statutes  mentioned.  It  does 
not  show  that  tlie  smallest  quantity  of  the 
property  was  sold  for  which  the  purchaser 
would  pay  the  judgment  and  costs ;  or  that  any 
less  than  the  whole  property  was  ever  offered  to 
bidders;  or  that  any  opportunity  was  afforded 
13  Wall. 


to  take  any  less  than  the  entire  tract  and  pay 
the  judgments  and  costs.  The  recitals  of  the 
deed  are  that  the  sheriff  sold  the  land  described 
to  the  highest  bidder,  and  for  the  largest  sum 
bid  for  the  property;  language  which  imports 
that  the  tract  was  offered  in  one  body,  and  that 
there  were  more  than  one  bidder,  and  of  course 
that  different  sums  were  bid  for  it  in  this  form. 

And  the  question  is,  whether  this  departure 
of  the  officer  from  the  requirements  of  the 
statute  rendered  tlie  sale  invalid. 

There  are.  undoubtedly,  many  statutory 
requisitions  intended  for  the  guide  of  officers 
in  the  conduct  of  business  devolved  upon  them, 
which  do  not  limit  their  power  or  render  its 
exercise  in  disregard  of  the  requisitions  inef- 
fectual. Such,  generally,  are  regulations 
designed  to  secure  order,  system  and  dispatch 
in  proceedings,  and  by  a  disregard  of  which  the 
rights  of  parties  interested  cannot  be  injuriously 
affected.  Provisions  of  this  character  are  not 
usually  regarded  as  mandatory  unless  ac- 
companied by  negative  words  importing  that 
the  acts  required  shall  not  be  done  in  any  other 
manner  or  time  than  that  designated.  But 
when  the  requisitions  prescribed  are  intended 
for  the  protection  of  the  citizen,  and  to  prevent 
a  sacrifice  of  his  property,  and  by  a  disregard 
of  which  his  rights  might  be  and  generally 
would  be  injuriously  affected,  they  are  not 
directory  but  mandatory.  They  must  be  fol- 
lowed  or  the  acts  done  will  be  invalid.  The 
power  of  the  officer  in  all  such  cases  is  limited 
by  the  manner  and  conditions  prescribed  for  Its 
exercise. 

lliese  positions  will  be  found  illustrated  in 
numerous  cases  scattered  through  the  reports  of 
the  courts  of  England  and  of  this  country. 
They  are  cited  in  Sedgwick's  Treatise  on  Stat- 
utory and  Constitutional  Law,  pp.  368-378,  and 
m  CooleyV  Treatise  on  Constitutional  Limita- 
tions, chap.  IV.  pp.  74-78. 

Tested  by  them  the  sale  of  the  sheriff  in  the 
case  before  us  cannot  be  upheld.  The  provision 
of  the  statute,  that  he  •shall  only  sell  [•Sia 
the  smallest  quantity  of  the  property  which  any 
purcha^r  will  take* and  pay  the  judgment  and 
costs,  is  intended  for  the  protection  of  the  tax 
payer.  It  is  almost  the  onlv  security  afforded 
him  against  the  sacrifice  of  his  property  in  his 
absence,  even  though  the  assessment  be  ir- 
regular and  the  tax  illegal.  The  proceedings 
in  the  actions  for  delinquent  taxes  are,  as 
against  absent  or  unknown  .owners,  generally 
ex  parte,  and  judgments  usually  follow  upon  the 
production  of  the  delinquent  list  of  the  county 
showing  an  unpaid  tax  against  the  property  de- 
scribed. Constructive  service  of  the  process  in 
such  actions  by  posting  or  publication  is  all 
that  is  required  to  give  the  court  jurisdiction; 
and  the  delinquent  fist  certified  by  the  coimty 
auditor  is  made  prima  facie  evidence  to  proye 
the  assessment  upon  the  property,  the  delin- 
quency, the  amount  of  taxes  due  and  unpaid, 
and  that  all  the  forms  of  law  in  relation  to  the- 
assessment  and  levy  of  such  taxes  have  bec^ 
complied  with.  When  the  owner  of  the 
property  is  absent  and  no  appearance  is  mode 
for  him,  this  prima  facie  evidence  is  oonclusive. 
and  judgment  follows  as  a  matter  of  course. 
From  the  sale  which  ensues  no  redemption  is 
permitted  unless  made  within  six  months  after- 

70S 


506-617 


Supreme  Court  of  the  United  States. 


Dec.  Term, 


wards,  except  in  the  ease  of  minors  and  persons 
laboring  under  some  legal  disability. 

It  is  evident  from  tins  brief  statement  of  the 
character  of  the  proceedings  and  of*  the  evidence 
permitted  in  these  actions  for  delinquent  taxes, 
that  the  provision  in  aiiestion  is  of  the  utmost 
importance  to  nonresident  or  absent  taxpayers, 
and  that  in  many  cases  it  alTords  the  only  se- 
curity they  have  against  a  confiscation  of  their 
property  under  the  forms  of  law. 

It  is  plain  to  us,  upon  a  consideration  of  the 
different  statutes  of  California  upon  this  sub- 
ject, that  whilst  tlie  legislature  of  that  state  in- 
tended to  prevent  by  the  strictest  proceedings 
the  possibility  of  any  property  escaping  its  pro- 
portional burden  of  taxation,  it  also  intended 
by  the  provision  in  question  to  guard  against  a 
wanton  sacrifice  of  the  property  of  the  taxpayer. 

In  the  present  case,  real  property  situated 
513*]  near  the  second  *citv  in  size  of  Cali- 
fornia, and  the  capitol  of  the  state,  extending 
one  half  a  mile  along  the  river  Sacramento,  and 
running  bade  one  mile,  was  sold,  according  to 
the  recitals  of  the  deed,  in  one  body,  for  less 
than  one  twentieth  of  its  assessed  value.  It  is 
hardly  credible  that  a  less  portion  than  the 
whole  of  this  large  tract  would  not  have  been 
readily  accepted  and  the  judgment  and  costs, 
amounting  to  only  $155.40,  been  paid,  had  any 
opportunity  to  take  less  than  the  entire  tract 
been  afTorded  to  purchasers.  Be  this,  however, 
as  it  may,  it  was  incumbent  upon  the  officer  to 
afford  such  opportunity,  and  not  to  offer  the 
whole  tract  at  once  to  the  highest  bidder. 

By  the  laws  of  Georgia,  of  1790  and  1791,  the 
collector  of  taxes*  in  that  state  was  authorized 
to  sell  the  land  of  the  delinquent  only  on  the 
deficiency  of  personal  estate,  and  then  only  so 
much  thereof  as  would  pay  the  amount  of  the 
taxes  due,  with  costs.  In  Stead*s  Executors  v. 
Course,^  4  Cranch,  403,  which  came  before  this 
court,  it  appeared  that  a  sale  was  made  under 
these  laws  of  an  entire  tract  of  four  hundred 
and  fifty  acres,  without  specifying  the  amount 
of  taxes  actually  due  for  which  the  land  was 
liable;  and  the  court  said,  Mr.  Chief  Justice 
Marshall  delivering  its  opinion,  that  the  sale 
ought  to  have  been  of  so  much  of  the  land  as 
would  satisfy  the  tax  in  arrear;  and  if  the 
whole  tract  was  sold  when  a  smaller  part  would 
have  been  sufficient,  the  collector  exceeded  his 
authority;  and  a  plea  founded  upon  the  sup- 
posed validity  of  the  title  conferred  by  the  sale 
could  not  be  sustained. 

By  a  law  of  New  Hampshire,  in  force  in  1843, 
it  was  provided  that  so  much  of  the  delinquent 
taxpayer's  estate  should  be  sold  as  would  pay 
the  taxes  and  incidental  charges.  In  Atna- 
vorth  V.  Dean,  1  Fost.  400,  which  came  before 
the  supreme  court  of  that  state,  it  appeared 
that  a  fifty-acre  lot  was  offered  and  sold  in  one 
body,  and  the  court  held  the  sale  to  be  void, 
observing  that  no  regard  appeared  to  have  been 
paid  to  the  provision  mentioned  in  the  statute, 
and  that  no  reason  was  given  why  the  law  was 
514*]  not  complied  with,  "if,  *indeed,  any 
reason  could  be  considered  as  sufficient."  A 
similar  decision  was  made  by  the  supreme  court 
of  Maine  upon  a  similar  clause  in  one  of  the 
statutes  of  that  state.  Loomis  v.  Pingree,  43 
Me.  311.  And  numerous  analogous  adjudi- 
cations will  be  found  in  the  reports.  Blackw. 
'^-^  Titlee,  XV.  p.  286.  They  all  proceed  on  the 
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Principle  stated  by  the  supreme  court  of 
iichigan,  that  ''what  the  law  requires  to  be 
done  for  the  protection  of  the  taxpayer  is  man- 
datory, and  cannot  be  regardea  as  directory 
merely."    Clark  v.  Crane,  5  Mich.  154. 

But  it  is  contende<l  that,  inasmuch  an  the  sale 
in  the  prerient  case  was  had  under  a  decree  of 
a  court,  the  same  presumptions  must  be  in- 
dulged to  sustain  the  action  of  the  sheriff  that 
would  be  entertained  to  uphold  ordinary  sales 
made  by  him  under  execution;  and  that  he  is 
not  to  be  held  to  the  same  strictness  in  his  pro- 
ceedings that  he  would  be  if  he  had  acted  with- 
out the  decree,  solely  under  the  statute.  And 
several  cases  are  citiMi  from  the  reports  of  the 
supreme  court  of  California,  showing  that  all 
reasonable  presumptions  are  indulg^  in  sup- 
port of  sales  on  execution,  and  that  such  sales 
are  not  rendered  invalid  by  reason  of  a  want  of 
conformity  to  statutory  provisions  as  to  the 
time,  notice  and,  in  some  particulars,  manner 
of  the  sale.  San  Francisco  v.  Pixfey,  21  Cal. 
58;  Blood  v.  lAghi,  38  Cal.  649;  Hunt  v. 
Loucks,  38  Cal.  375. 

But  the  obvious  answer  to  this  position  is, 
that  here  there  is  no  room  for  presumptions. 
The  olhcer  recites  in  his  deed  the  manner  in 
which  he  sold  the  property,  and  from  the  re- 
citals it  appears  that  the  sale  was  made  in  con- 
formity with  directions  which  the  statute,  ap- 
plicable to  the  case,  in  effect  declares  shall  not 
govern  sales  upon  judgments  for  delinquent 
taxes.  Presumptions  are  not  indulged  to  sus- 
tain irregular  proceedings  of  this  character, 
when  the  irregularity  is  manifest.  Presump- 
tions are  indulged  to  supply  the  place  of  that 
which  is  not  apparent,  not  to  give  a  new  char- 
acter to  that  which  is  seen  to  be  defective.  The 
courses  prescribed  for  the  olticer  in  the  conduct 
of  sales  upon  ordinary  *jud^ents  under  [^515 
the  act  of  1851,  and  upon  judgments  for  delin- 
quent taxes  under  the  act  of  1861,  are  entirely 
unlike,  and  usually  lead  to  different  results. 
The  general  authority  of  the  officer  in  judicial 
sales  under  the  act  of  1851,  in  the  exercise  of 
which  he  has  a  large  discretion,  is  limited  and 
defined  when  appli^  to  sales  under  judgments 
for  delinquent  taxes,  by  the  provision  declaring 
that  the  sheriff  in  selling  the  property  assessed 
*'shall  only  sell  the  smallest  quantity  tliat  any 
purchaser  will  take,  and  pay  the  judgment  and 
all  costs" — ^language  which  imports  a  negative 
upon  a  sale  in  any  other  way.  The  fact  that  in 
some  cases  no  purchaser  at  the  sale  may,  per- 
haps, be  willing  to  take  less  than  the  whole 
property  and  pay  that  amount,  does  not  dis- 
pense with  the  duty  of  the  officer  to  comply 
with  the  law. 

It  is  also  contended  that  the  recitals  in  the 
deed  were  not  required  and,  therefore,  do  not 
vitiate  the  dc'ed,  but  the  cases  cited  fail  to  sup- 
port the  position  as  broadly  as  here  stated. 
They  only  show  that  a  defective  or  erroneous  re- 
cital of  the  execution,  under  which  a  sheriff  has 
acted.  vnW  not  vitiate  his  deed  if  the  execution 
be  sufficiently  identified.  Every  deed  executed 
under  a  power  must  refer  to  the  power.  As  an 
independent  instrument  of  the  holder  of  the 
power  it  would  not  convey  the  interest  intended. 
The  deed  of  a  sheriff  forms  no  exception  to  the 
rule.  But  it  is  not  essential  that  the  execution, 
or  judgment  under  which  he  acted.  Rhould  be 
set  out  in  full,  or  that  his  proceedinirs  on  the 
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sale  thould  be  detailed  at  length.  It  is  suf- 
ficient if  they  be  referred  to  with  convenient 
certainty,  and  any  misdescription  not  actually 
misleading  the  grantee  would,  undoubtedly,  be 
considered  immaterial.  But  if  the  manner  in 
M'hich  the  power  is  exercised  is  recited,  it  being 
a  proper  matter  for  recital,  then  the  recital  is 
evidence,  not  against  strangers,  but  against  the 
^antee  and  parties  claiming  under  him.  Thus, 
if  a  sheriff  should  refer  in  his  deed  to  an  exe- 
cution iHSued  to  him,  and  recite  that,  in  obedi- 
ence to  it  and  the  statute  in  such  case  provided, 
he  had  sold  the  property  to  the  highest  bidder, 
it  would  be  presum^  that  he  had  done  his  duty 
in  the  premises,  ffiven  the  proper  advertisement 
516*]  and  *made  the  sale  at  public  auction  in 
the  proper  manner.  But  if  he  should  go  fur- 
ther and  recite  that  he  had  sold  the  property, 
not  at  public  auction,  but  at  a  private  sale,  the 
deed  would  be  void  on  its  face,  the  sale  by 
auction  being  essential  to  ^  valid  execution  of 
the  authoritv  of  the  sheriff.  The  vendee,  by 
acceptin|(  the  conveyance  with  this  solemn 
declaration  of  the  officer  as  to  the  manner  in 
wliich  his  power  was  exercii*ed,  would  be  estop- 
ped from  aenvinfi:  that  the  fact  was  as  recited. 
Kobinaon  v.  Hardcastle,  2  T.  R.  252 ;  Jackson  v. 
Hoherts,  11  Wend.  427-435;  Den  v.  Morse,  7 
llnlst.  331. 

It  is  unnecessary  to  express  an  opinion 
whether  in  any  case  of  a  sale  on  a  judgment  for 
taxes  under  the  special  provision  of  the  statute 
of  California,  any  preHumption  can  be  indulged 
that  tlie  officer  had  complied  with  its  directions 
when  the  fact  does  not  affirmatively  appear.  It 
is  sufficient  that  the  recitals  in  his  deed  of  what 
he  did  with  respect  to  the  sale  under  consider- 
ation show  that  these  directions  were  disregard- 
ed by  him  in  that  case.  It  may  also  be  added 
that  the  return  of  the  officer  corresponds  with 
these  recitals. 

The  objection  to  the  bill  of  exceptions,  that 
it  does  not  purport  to  have  been  tendered  and 
signed  during  the  trial,  is  not  tenable.  It  shows 
that  the  exceptions  were  taken  at  the  trial,  and 
that  is  sufficient.  It  is  dated  during  the  term 
and  was,  in  fact,  filed  before  the  judgment  on 
the  verdict  was  entered. 

The  Judgment  must  he  reversed  and  the  cause 
remanded  for  a  new  trialj  and  it  is  so  ordered. 

Mr.  Justice  Millery  diss^iting: 

1  do  not  agree  that  when  the  state  obtains  a 
judgment  on  the  taxes  due  her  by  regular  pro- 
ceedings in  the  courts,  that  the  sale  under  that 
judgment  is  open  to  all  the  rigid  rules  which 
apply  to  tax  sales  made  ex  parte  and  without 
the  aid  of  such  judgment.  The  judgment  in 
this  case  is  not  assailed  by  the  court,  and  the 
tale  under  it  is  a  judicial  sale  and  entitled  to  all 
the  presumptions  which  the  law  makes  in  favor 
of  a  purchaser  at  such  a  sale. 
517»]  •The  law  of  California,  while  it  re- 
quired the  sheriff  to  offer  the  smallest  portion 
of  the  land  which  anyone  would  take  and  pay 
the  judgment  and  costs,  undoubtedly  contem- 
plated that  if  no  one  would  take  any  less  than 
the  whole  of  the  land  and  pay  the  judgment  and 
costs,  that  then  it  shoifld  be  sold  to  the  highest 
bidder.  If  this  were  not  so,  the  state  could  not 
collect  the  taxes  in  half  the  cases,  because  the 
right  of  redemption  left  no  inducement  to  bid- 
ders for  a  smaller  amount  than  the  whole. 
13  W. 


it  is,  therefore,  a  lair  presumption  from  the 
recital  in  the  deed,  that  although  the  sheriff 
sold  the  land  to  the  higliest  bidder,  it  was  be- 
cause no  one  would  take  less  than  the  whole 
and  i>ay  the  taxes  and  costs.  And  the  recital 
that  is  made,  as  well  as  tliat  which  is  omitted, 
are  neither  of  them  necesflar>'  to  the  validity  of 
a  deed  made  in  a  judicial  sale. 


UNITED  STATES,  Appi. 

GEORGE  H.  MILLER. 

(See  8.  C.  "Twenty  per  rent  Cases,"  18  Wall.  576- 

578.)      • 

Foreman  of  carjtenters  entitled  to  additional 
compensalion  under  resolution  of  Congress. 

Foreman  of  carpenters  on  the  Capitol  extension 
Is  an  employee  in  the  civil  service  in  the  Depart- 
ment of  tlie  Interior,  and  entitled  to  the  additional 
compensation  given  by  the  Joint  resolution  of  Con- 
gress. 

[No.  204.] 

Argued  Apr.  2S,  tSli.      Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  Geo.  B.  Williams,  Atty.  Gen.  C.  M. 
Hill,  Asst.  Atty.  Ocn.,. and  B.  a.  Bristow,  So- 
licitor Gen.  for  appellant. 

Messrs.  CHiipinan  d  Bosmer  for  appellee. 

Mr.  Justice  CliHord  delivered  the  opinion 

of  the  court: 

Judgment  for  the  claimant  was  rendered  in 
this  case  by  the  court  of  claims,  under  the  Joint 
Resolution  of  Congress  •giving  addition-  ['577 
a1  compensation  to  certain  employees  of  the 
government  in  the  civil  service  in  this  city. 
Preceding  the  entry  of  the  judgment  is  a  find- 
ing of  the  facU,  which  is  also  agreed  to  by  the 
counsel  of  the  parties,  as  follows:  (1)  That 
the  claimant  was  appointed  foreman  of  carpen- 
ters by  the  Secretary  of  the  Interior,  at  a  salary 
of  $1,800,  and  that  he  was  in  the  service  of  the 
United  States,  in  connection  with  the  Capitol 
extension,  continuously  for  one  vear  at  that 
salary;  (2)  that  he  was  paid  monthlv,  as  in  the 
case  of  other  salaried  officers;  that  he  received 
materials  for  the  work  upon  the  Capitol  build- 
ing, made  ap  daily  reports,  had  the  charge  of 
workmen,  and  performed  such  duties  as  were 
assigned  him  bv  the  architect  of  the  Capitol 
extension,  and  that  he  was  uaid  out  of  the  same 
appropriation  as  the  architect,  clerks,  and 
others  connected  with  that  work. 

Several  defenses  were  set  up  by  the  appel- 
lants, at  follows:  (1)  That  be  is  not  an  ap- 
pointee of  the  Secretary  of  the  Interior,  and 
that  he  was  not  an  employee  in  the  civil  service; 
(2)  tliat  he  does  not  show  himself  to  have  been 
an  employee  in  the  office  of  the  Capitol  exten- 
sion; (3)  that  he  was  not  an  employee  in  any 
of  the  departments  specified  in  the  joint  reso- 
lution. 

Support  to  first  proposition  is  supposed  to  be 
derived  from  the  fact  alleged  in  argument, 
which  is  not  found  by  the  court,  that  the  claim- 
ant was  employed  in  the  first  place  at  a  com- 
pensation of  $5  per  day,  exclusive  of  Sundays, 
and  from  the  copy  of  a  letter  not  introduced  in 
evidence,  addressed  by  the  Secretary  of  the  In- 
terior to  the  disbursing  agent  of  the  Capitol  ex- 
tension, in  which  he  gives  authority    to    thst 
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agent  to  pay  the  claimant  from  that  date  as 
time  keepijr,  etc.,  on  the  Capitol  extension,  at 
the  rate  of  $150  per  month  for  the  time  he 
actually  worked  vintil  further  orders. 

Two  remarks  will  alTord  a  sufficient  reply  to 
those  tuggestious :  {i)  That  such  evidence 
cannot  be  received  in  this  court  to  contradict 
the  iindin;v  of  the  court  of  claims ;  (2)  suppose 
it  could;  it  would  constitute  no  defense  to  the 
678^]  claim,  ''as  it  only  shows  a  mistake  in  the 
appellation  given  by  the  government  to  the  em- 
ployment. Enough  appears  in  the  letter  to 
show  tlmt  he  was  employed  br  authority  of  the 
Secretary  of  the  Interior,  antf  that  his  compen- 
sation was  fixed  a^  alleged,  by  the  head  of  that 
department.  Grant  that  the  letter  does  not 
amount  to  a  warrant  of  appointment,  still,  if 
it  be  admitted  us  evidence,  it  clearly  shows  that 
he  was  employed  by  the  authority  of  the  Secre- 
tary, whicii,  instead  of  contradicting,  actually 
fortifies,  the  finding  of  the  court. 

Sufficient  has  already  been  remarked  in  dis- 
posing of  the  first  defense  set  up  by  the  appel- 
lants, to  show  that  the  second  cannot  be  sus- 
tained, as  the  claimant  does  show  that  he  was 
employed  in  the  public  service  on  the  Capitol 
extension.  Employed  as  he  was  by  the  au- 
thocity  of  the  Secretary  of  the  Interior,  it  is 
clear  that  he  was  an  employee  in  the  civil  serv- 
ice in  that  department,  as  neither  a  commission 
nor  a  warrant  of  ap|)ointment  is  required  to 
evidence  such  an  employment. 

Argument  to  show  that  the  work  designated 
by  the  words  "Capitol  extension"  was  under 
the  supervision  of  the  Secretary  of  the  Interior 
is  unnecessaix  as  the  act  of  Congress  of  the 
ICth  of  April.  1862,  provides  that  the  sup«r- 
▼ision  of  the  Capitol  extension  and  the  erection 
of  the  new  dome  be,  and  the  same  is  hereby, 
transferred  from  the  War  Department  to  the 
Department  of  the  Interior. 

None  of  the  errore  aaaigned  can  he  eustained 
mnd  they  are,  accordingly,  ovetruled.  Judgment 
mffirmed. 


UNITED  STATES,  Appt., 

V, 

CHARLES  H.  MANNING. 

(See  8.  d  "Twenty  per  cent  €aau,"  18  Wall.  578- 

580.) 

Watchman  or  guard  at  jail  in  District  of  Co- 
lumbia,  entitled  to  additional  pay  under  foint 
reeolution  of  Congreee. 

1.  A  watchman  or  guard  at  the  Jail  In  Washing- 
ton, is  an  employee  In  the  bureau  or  division  of  the 
Interior  Department. 

2.  Persons  employed  in  a  bareau  or  division  of  a 
department,  are  employees  in  the  Department  with- 
te  the  meaning  of  the  Joint  Resolution  of  Con- 
grets  of  Feb.  28,  1867,  and  entitled  to  the  20  per 
cent  additional  pay  under  said  resolution. 

[No.  207.] 
Argued  Apr.  t%  1872.      Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  twenty  per  cent  ad- 
dhionai  pay  t^  the  appellee,  under   the  joint 
resolution  of  Feb.  28,  1867. 
The  oaae  appears  in  the  opinion. 
Meesre.  Geo.  H.  WilUams,  Atty.  Gen.,  O.  R« 
Hill,  Aeet.  Atty.  Gen.,  and  B.  E.  Brietow, 
SoUoitor  Gen.,  lor  appellant. 
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appellee. 
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Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Persons  to  act  as  watchmen  or  guards  at  the 
jails  in  this  District  are  usually  selected  by  the 
warden  of  the  jail,  subject  to  the  approval  of 
the  head  o\  the  department,  but  their  number 
and  the  amount  of  their  compensation  are 
fixed  by  the  Secretary  of  the  Interior,  as  they 
are  paid  out  of  the  judiciary  fund,  over  whidi 
he  exercises  control. 

By  the  act  of  the  27th  of  February,  1801.  the 
•custody  of  the  jails  was  intrusted  to  ['STS 
the  marshal  of  the  district,  and  he  was  made  ac- 
countable for  the  safe  keeping  of  the  prisoners. 
2  Stat,  at  L.  106. 

Congress,  however,  on  the  29th  of  Februarjr, 
1864,  created  the  office  of  warden  of  the  jail, 
and  enacted  that  he  should  have  all  the  power 
and  should  discharge  all  the  duties  previou^lv 
exercised  and  discharged  over  the  jail  and  the 
prisoners  by  the  marshal.    13  Stat,  at  L.  12. 

Supervisory  power  over  the  accounts  of 
marshals  is  given  by  the  act  of  Congress  upon 
the  subject  to  the  Secretary  of  the  Interior,  and 
the  express  provision  is  that  the  warden  shall 
annually,  in  the  mouth  of  November,  make  a 
detailed  report  to  the  Secretary  of  the  Interior, 
13  Stat,  at  L.  12;  0  Stat,  at  L.  305. 

Judgment  was  rendered  for  the  claimant,  and 
the  court  below  made  the  following  finding  of 
facts:  (1)  That  the  claimant  was  employed 
as  watchman  or  guard  at  the  jail  in  this  city 
for  one  year,  at  a  salary  of  $1,200  per  year,  paid 
to  him  monthly  by  the  di8burf>ing  officer  of  the 
Deparlnent  of*  the  Interior,  and  it  is  conceded 
by  the  appellants  that  the  pay  of  such  em- 
ployees was  fixed  at  that  rate  by  the  Secretary 
of  that  department.  (2)  That  he  made  appli- 
cation to  the  First  Comptroller  of  the  Treasury 
for  the  additional  compensation,  which  is  the 
subject  of  controversy,  and  that  his  application 
was  refused. 

1.  Objection  is  made  in  this  case,  as  in  those 
previously  decided,  that  the  claimant  does  not 
show  that  he  was  an  employee  in  any^  one  of  the 
departments,  or  in  any  bureau  or  division  there- 
of, or  in  any  office  named  in  the  joint  resolution. 
His  appointment,  it  is  said,  is  not  authorized  by 
statute,  nor  is  his  com>pen8ati<«  prescribed  by 
any  appropriation  act;  and  the  argument  ii 
that,  inasmuch  as  neither  his  employment  nor 
his  compensation  is  directly  known  to  any  act 
of  Congress,  he  cannot  be  regarded  as  an  em- 
ployee in  the  civil  service  of  the  United  States; 
but  the  court  is  entirely  of  a  different  opinion, 
as  the  office  of  warden  is  an  *office  ere-  [*580 
ated  by  law,  and  the  appointee  of  the  office  ii 
required  to  report  to  the  Secretary  of  the 
Interior. 

Guards  at  the  jail  are  selected  by  the  warden, 
but  their  compensation  is  fixed  b^  the  Secretary 
of  the  Interior,  and  thej  aie  paid  bv  him,  and 
it  makes  no  difference  whether  tne  pay  ii 
charged  to  tiie  appropriation  for  the  department 
or  to  the  judiciary  fund,  as  the  fact  remains 
that  the  whole  subject  is  under  the  supervision 
of  the  head  of  that  department;  whetner  their 
pay  is  charged  to  the  one  fund  or  to  the  other, 
Uie  charge  for  their  selVices  must  be  approved 
by  the  inu^en.  and  must  be  included  in  his  re- 
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port  to  the  Secretary  of  the  Interior,  where  the 
fumie  is  Hubject  to  a  further  revision.  Evi- 
dently they  are  employees  in  a  bureau  or  divi- 
sion of  the  Interior  Department,  as  their  coni- 
|)cn nation  iH  Hx(*d  by  the  head  of  that  depart- 
ment, and  tlie  ofticer  by  whom  tliey  are  employed 
is  required  annually  to  make  a  detailed  report 
to  that  department  of  all  his  official  acts. 

Persons  employed  in  a  bureau  or  divirtion  of 
n  department  are  as  much  employees  in  the  de- 

fiwrtment,  within  the  meaning  of  the  joint  reito- 
ution.  as  the  messengers  and  others  rendering 
service  under  the  immediate  supervision  of  the 
Secretary,  or  those  specially  named  in  the  pro- 
vision as  entitled  to  its  benefits.  Unquestion- 
ttbl\'.  t^iards  of  the  jail  are  employees  of  the 
warden,  and  the  office  of  warden  of  the  jail  is 
a  bureau  or  division  of  the  Department  of  the 
Interior. 

Viewed  in  that  light,  as  the  c^se  must  be,  it 
is  clear  that  the  claim  is  well  founded,  and  we 
are  all  of  the  opinion  that  the  judgment  should 
be  affirmed. 
Judgment  affirmed. 


UNITED  STATES,  Appt,, 

V, 

THOMAS  A.  FITZPATRICR 
SAME,  AppU, 

V, 

'SEORGE  W.  HALL. 
SAME,  AppU, 

V, 

JOHN  BOHN. 
SAME,  Appt, 

V. 

THOMAS  E.  LYTLE. 
SAME,  Appt,, 

V, 

CHARLES  F.  HOLBROOK. 
SAME,  AppL, 

V, 

LORENZO  D.  LaRIEN. 
SAME,  Appt, 

V, 

JOHN  0.  RICHARDS. 
SAME,  Appt, 

V, 

WILLIAM  A.  NEWMAN. 

(See  8.  C.  "Ticenty  per  cent  Caeee,"  18  Wall.  668- 

576.) 

R0$oluiion  for  additumal  pay,  oon$truotU>n  of 
—  who  are  einployeee, 

1.  Under  the  joint  resolution  of  Feb.  28,  1867, 
allowing  additional  paj  to  persons  In  the  cItII  senr. 
lee.  neither  a  commiMilon  nor  a  warrant  of  ap- 
pointment Is  necessary  to  entitle  an  employee  to  its 
beneflt,  provided  be  was  actually  and  properly  em- 

Sloyed  In  the  Executive  Mansion,  or  In  any  of  the 
emirunents  or  In  the  office  of  the  commissioner  of 
public  buildings. 

*2,  Persons  so  employed  are  properly  In  the  serv- 
ice, even  though  their  particular  employment  may 
not  be  designated  In  an  appropriation  act. 
13  Vaix. 


FiTZPATRicK  rr  At..  508-.'»7« 

cetft  Oatet.) 

I      3.  Persons  employ<Hl  In  a  bureau  or  division  of  a 
department,  are  employees  In  the  department. 

[Nfis.  208,  200,  210,  211,  212,  213.  214,  215.] 
Aiffued  Apr,  2.%  1872,     Decided  May  6,  187t. 

APPEALS  from  the  Court  of  Claims. 
Tlie  cnses  are  stated  in  the  opinion. 
Mc8»r8.  Oto.  H.  WilliamB,  Alty.  Orn.,  C.  H. 
Hill,  Asitt.  Alty.  Oen.,  and  B.  H.  Bristow,  So- 
lirifor  f/cw.,  for  apiK^llant. 

MeRnre,  I*.  P.  Poland  and  J,  Daniels  for 
sippellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  c*)nrt : 

Twenty  per  cent  additional  pay  is  allowed  by 
the  joint  resolution  of  the  28th  of  February, 
18(17,  to  certain  |>eraon8  or  classes  of  persons 
therein  dcMcrilied.  who  are  employed  in  the  civil 
service  of  the  United  States,  in  •this  [*filZ 
city,  whose  salaries,  os  fixed  by  law,  do  not  ex- 
ceed $3,500  per  annum,  to  be' paid  out  of  any 
money  in  the  Treasury  not  otherwise  appropri- 
ated.    14  Stat,  at  L.  569. 

Objection  is  made  in  several  of  the  pending 
cases  arising  under  that  resolution  that  the 
claimant  does  not  show  himself  to  be  an  em- 
ployee in  the  civil  service  of  the  United  States, 
which,  it  is  said,  is  the  primary  condition  and 
the  one  required  to  be  shown  in  every  case  be- 
fore the  party  can  lawfully  claim  the  prescribed 
additional  compensation,  and  the  attempt  is 
made  by  the  appellants  to  restrict  the  meaning 
of  the  tenn  "civil  service"  so  as  to  exclude  all 
persons  from  the  benefits  of  the  provision  except 
such  as  have  been  appointed  to  office  or  hold 
appointments  of  some  kind  in  that  service. 
They  contend  that  the  words  "in  the  civil  serv- 
ice" were  not  employed  merely  to  contradistin- 
guish the  service  described  from  that  of  the 
military  or  naval  service  of  the  United  States, 
but  also  to  show  that  the  persons  entitled  to  the 
benefits  of  the  enactment  must  be  persons  filling 
offices  or  holding  appointments  established  by 
law. 

Beyond  doubt,  those  words  were  intended  to 
contradistinguisli  the  service  described  from 
that  of  the  military  or  naval  service,  but  the 
court  is  unable  to  concur  in  the  proposition  that 
they  were  also  intended  to  restrict  the  opera- 
tion of  the  resolution  to  persons  in  office  in  the 
civil  service,  or  to  persons  holding  appointments 
in  that  service  as  salaried  officers. 

Certain  described  persons  and  classes  of  per- 
sons are  plainly  entitled  to  the  benefit  of  the 
provision,  whether  regarded  as  officers  or  as 
mere  employees,  and  it  is  no  valid  argument 
against  t)ie  proposition  to  show  that  there  are 
or  may  be  other  employees  or  persons  In  the 
civil  service  here  who  are  not  within  that  de- 
scription, as  the  terms  of  the  enactment  are 
special  and  do  not  extend  to  every  employment 
in  that  service,  but  only  to  the  described  per- 
sons and  classes  of  persons  therein  mentioned. 

Civil  officers,  whose  salaries,  as  fixed  by  law, 
do  not  exceed  *98,600  per  annum,  are  [*674 
clearly  within  the  terms  of  the  resolution,  and 
so  are  temporary  and  other  clerks,  messengers, 
and  watchmen,  including  enlisted  men  detailed 
as  such,  and  employees,  male  and  female,  in  the 
executive  mansion,  and  in  the  State.  Treasury, 
War,  Navy,  Interior,  and  Postoffice  Depart- 
ments, and  the  Department  of  Justice,  or  in 
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any  bureau  or  division  of  such  a  department,  I 
including  the  Agricultural  Bureau ;  and  all  civil 
officers,  whether  permanent  or  temporary,  in  the" 
offices  of  the  coast  survey,  naval  observatory, 
navy  yard,  arsenal,  Paymaster  General,  Com- 
missary General  of  Prisoners,  Bureau  of  Refu- 
gees, Freedmen,  and  Abandoned  Lands,  office  of 
Quartermaster,  Capitol  and  Treasury  Extension, 
City    Postofficc    and    Commissioner    of    Public 
Buildings,  and  the  other  officers  and  employees 
described  in  the  same  resolution. 

By  the  finding  of  the  court  of  claims  it  ap- 
pears that  Fitzpatrick  was  an  employee  in  the 
office  of  the  commissioner  of  public  buildings, 
as  keeper  of  the  western  gate  of  the  Capitol; 
that  Hall  was  an  employee  in  the  office  of  the 
commissioner  of  public  buildings,  in  that  part 
of  the  Capitol  called  the  crypt;  that  Bohn  was 
an  employee  in  the  office  of  the  commissioner  of 
public  buildings,  as  a  laborer  on  the  public 
gi'ounde;  that  Lytle  was  an  employee  in  the 
oflice  of  the  commissioner  of  public  buildings, 
as  watchman  in  the  east  grounds  of  the  Capitol ; 
that  Holbrook  was  an  employee  in  the  office  of 
the  commissioner  of  public  buildings,  as  waf^ch- 
man  at  the  stables;  that  Richards  was  an  em- 
ployee iu  the  office  of  the  commissioner  of  pub- 
lic buildings,  as  watchman  on  the  Capitol  dome; 
and  that  Newman  was  an  employee  in  the  office 
of  the  commissioner  of  public  buildings,  as  cap- 
tain of  the  Capitol  police.  Employees  in  the 
office  of  the  commissioner  of  public  buildings 
being  within  the  very  words  of  the  joint  reso- 
lution, the  court  of  claims  in  each  of  these  cases 
rendered  judgment  for  the  claimant,  and  the 
United  States  appealed  to  this  court. 

Most  of  the  defenses  to  the  several  claims 
have  already  been  considered  in  the  remarks 
preceding  the  statement  of  the  case,  but  there 
575*]  are  also  certain  special  objections  *which 
deserve  some  consideration,  as^  for  example,  it 
is  insisted  that  the  question  whether  the  claim- 
ant was  or  waa  not  an  employee  in  the  office  of 
the  commissi<mer  is  a  question  of  law,  and  not  a 
question  of  fact,  and  that  being  a  question  of 
law  it  may  be  re-examined  in  this  court. 

Whether  the  claimant  was  or  was  not  em- 
ployed by  the  commissioner  of  public  buildings 
18  certainly  a  question  of  fact ;  but  the  question 
as  to  what  relation  he  sustained  to  that  office 
may,  perhaps,  be  a  question  of  law,  as  assumed 
by  the  United  States.  What  they  contend  is 
that  the  words  of  the  act,  "in  the  (»Bce  of,"  have 
respect  to  another  class  of  employees,  thfft  those 
words  refer  to  the  clerks  and  messenger  and  the 
like,  but  the  court  is  of  a  different  opinion,  as 
derks  and  messenger  are  specially  mentioned 
in  the  same  enactment,  which  shows  that  the 
words  "employees  in  the  office  of"  were  intended 
to  embrace  a  class  of  persons  other  and  different 
from  the  persons  having  appointments  as  officers 
in  the  building  assigned  to  the  commissioner. 
Such  an  interpretation  would  be  too  restricted 
to  comport  with  the  general  scope  and  object 
of  the  resolution,  or  with  any  of  the  canons  of 
construction  usually  applied  in  ascertaining  the 
meaning  of  a  remedial  law. 

Offices  may  be  and  usually  are  divided  into 
two  classes  —  civil  and  military.  Civil  offices 
are  also  usually  divided  into  three  classes  — 
political,  judicial,  and  ministerial.  Political 
offices  are  such  as  are  not  immediately  connected 
with  the  administration  of  justice,  or  with  the 
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execution  of  the  mandates  of  a  superior,  aa  the 
President  or  head  of  a  department.  Judicial 
offices  are  those  which  relate  to  the  administra- 
tion of  justice,  and  which  must  be  exercised  by 
the  persohs  appointed  for  that  purpose  and  not 
by  deputies.  Ministerial  offices  are  those  which 
give  the  officer  no  power  to  judge  of  the  matter 
to  be  done,  and  which  require  him  to  obey  some 
superior,  many  of  which  are  merely  employ- 
ments requiring  neither  a  commission  nor  a 
warrant  of  appointment,  as  temporary  clerks  or 
messengers.  Mallory*8  Caac,  3  Nott  &  H.  257 ; 
Kirhy*8  Case,  3  Nott  &  H.  2(J5. 

'^Neither  a  commission  nor  a  warrant  [•576 
of  appointment  is  necessary  to  entitle  an  em- 
ployee to  the  benefit  of  the  provision  under  con- 
sideration provided  he  was  actually  and  prop- 
erly employed  in  the  executive  mansion,  or  m 
any  of  the  depai-tments,  or  in  any  bureau  or 
division  thereof,  or  in  the  office  of  the  Capitol 
or  Treasury  extension,  or  in  the  office  of  the 
commissioner  of  public  buildings,  or  in  any  other 
of  the  offices  therein  mentioned,  if  it  appears 
that  he  is  one  of  the  per:>ons  or  class  of  persons 
described  in  the  joint  re/^olution.  Persons  so  em- 
ployed are  properly  in  the  service  if  they  were 
employed  by  the  head  of  the  department  or  of 
the  bureau  or  any  division  of  the  department 
charged  with  that  duty  and  authorized  to  make 
such  contracts  and  fix  the  compensation  of  the 
person  employed,  even  though  the  particular 
emplo3rment  may  not  be  designated  in  an  appro- 
priation act. 

Many  persons  not  employed  as  clerks  or  mes- 
sengers of  a  department  are  in  the  public  service 
by  virtue  of  an  employment  by  the  head  of  the 
department  or  by  the  head  of  some  bureau  of 
the  department  authorized  by  law  to  make  such 
contracts,  and  such  persons  are  as  much  in  the 
civil  service  within  the  meaning  of  the  joint 
resolution  as  the  clerks  and  messengers  em- 
ployed in  the  rooms  of  the  department  building. 
United  States  ▼.  Belew,  2  Brock.  280;  €hraham 
v.  United  States,  1  Nott  &  H.  380;  Com.  ▼. 
Sutherland,  3  S.  A  R.  149. 

Tested  by  these  rules,  it  is  clear  that  each  of 
the  eight  claimants  whose  cases  are  under  con- 
sideration were  employees  in  the  office  of  the 
commissioner  of  public  buildings,  and  that  the 
judgment  of  the  court  of  claims  in  each 
was  correct. 

The  judgment  in  each  case  affirmed. 


THE  HOME  INSURANCE  CO.,  of  the  City  of 

New  York,  Plff.  in  Err,, 

e. 

ELIAS  R.  BARTON. 

(See  S.  C  18  Wall.  603.  604.) 

Deoieion  on  motion  for  new  trial,  not  ground  of 

error. 

The  granting  or  overraltDg  of  a  motion  for  a 
new  trial  in  the  court  below  is  not  ground  for  error. 

[No.  13».] 
Argued  Mar,  7,  1872,     Decided  May  6,  1872. 

XN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs,  M.  H.  Carpenter  •nd  J,  O.  Broad- 
head,  for  plaintiff  in  error. 

80  U.  8. 


1871. 


Paigk  v.  Baicks. 


608-616 


Me98r8,  F.  A.  Dlek  d  Blair,  for  defeodant 
in  error. 

Mr.  Justice  Bmmjnm  delivered  the  opinion 
of  the  court : 

The  defendant  in  error  was  the  plaintiff,  and 
the  plaintiff  in  error  was  .the  defendant,  in  the 
oourt  below. 

The  suit  was  brought  by  Barton  upon  a  pol- 
icy of  insurance.  Upon  looking  into  the  record 
we  find  that  the  case  was  tried  by  a  jury;  that 
evidence  was  adduced  by  both  parties;  that 
the  court  instructed  the  jury,  and  that  thev 
found  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  duly  entered.  All  this  was  done 
without  any  exception  being  taken  by  the  de- 
fendant. Tlie  assurers  then  moved  the  court  to 
set  a^ide  the  verdict  and  grant  a  new  trial  upon 
the  following  grounds: 

Tliat  the  verdict  was  against  the  evidence; 
that  it  was  against  the  law  and  the  instructions 
of  the  court ;  because  the  verdict  was  uncertain 
604*]  and  insufficient.  The  court  'overruled 
the  motion.  To  this  the  assurers  excepted,  and 
in  their  bill  of  exceptions  have  set  out  all  the 
evidence  given  in  the  case.  The  only  point  to 
which  our  attention  has  been  called  by  their 
counsel  in  this  court  is,  that,  according  to  the 
evidence  thus  set  out,  the  plaintiff  was  clearly 
not  entitled  to  recover. 

l*he  granting  or  overruling  of  a  motion  for  a 
new  trial  in  the  courts  of  the  United  States 
rests  wholly  in  the  discretion  of  the  court  to 
which  the  motion  is  addressed.  This  is  so  well 
settled  that  it  is  unnecessary  to  remark  further 
upon  the  subject.  Henderson  v.  Moorej  5 
Cranch,  11;  Barr  v.  Gratz*8  Heirs,  4  Wheat. 
220;  Dostrell  v.  De  La  Lanzo,  20  How.  20,  15 
L.  ed.  824;  Schuchardt  ▼.  Aliens,  1  Wall.  371, 
17  L.  ed.  646. 

The  judgmetit  of  the  Circuit  Court  is  affirmed. 


EDWARD  WIXSLOW  PAIGE,  Clara  K.  Paige, 
and  Samuel  W.  Jackson,  Executors  of  Alonzo 
C.  Paige,  Deoeased,  Appts,, 

v» 

DAVID  BANKS,  Jb.,  et  al. 

(See  8.  C.  13  Wall.  608-616.) 

Effect  of  agreement  as  to  copyright — construc- 
tion of  by  parties,  evidence  of  intention. 

1.  An  agreement  to  famish,  In  manuscript,  the 
reports  of  a  court  for  publication,  and  that  the  pub- 
lishers ''shall  have  the  copyright  of  said  reports  to 
them  and  their  assigns  forever,**  gave  the  publish- 
ers the  benefit  of  the  act  of  Feb.  1831,  granting  an 
additional  extension  of  fourteen  jears.  and  vested 
In  the  publUbers  a  full  right  of  property  thereto. 

2.  Acquiescence  for  ten  years,  by  the  parties,  in  a 
certain  construction  of  a  contract.  Is  evidence  of 
the  intention  of  the  parties  In  making  it 

[No.  167.] 
Argued  Apr,  16,  1872.     Decided  May  6,  1872, 

APPE  \h  from  the  Orcuit  Ck>urt  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Messrs,  William  W.  Campbell,  R.  D,  Benedict, 
Jos.    Bell,   Domslaa   Campbell,   and   O.   H. 
P«tter,  for  appellants: 

Were  this  a  simple  assignment  ol  the  oopy- 
13  Wall. 


right,  that  is,  had  Mr.  Paige  taken  out  the  copy- 
right in  1830»  and  assigned  it  to  €rould  ft  Bankti 
nothing  would  have  piwsed  but  the  first  term. 

This  seems  to  be  settled  beyond  controversy. 

Pierpont  v.  Fowle,  2  Wood,  ft  M.  23;  Oowem 
V.  Banks,  24  How.  Pr.  73. 

At  the  time  that  Mr.  Paige's  contract  was 
made,  1828,  this  last  term  was  not  provided  for 
by  the  statute.  The  act  of  1831  created  it,  and 
gives  it  specifically  to  the  author,  if  living;  to 
his  family,  if  deald.  Assignees  are  not  mem- 
tioned  in  it,  nor  provided  for. 

Curtis,  in  his  work  on  Copyright,  page  235, 
questions  whether  the  author  oy  any  assignment 
could  dispose  of  this  contingent  interest,  so  as 
to  deprive  his  widow  and  children  of  the  right, 
in  case  .of  his  death. 

A  similar  provision  in  the  patent  law  has  been 
so  construed  by  this  oourt. 

Wilson  v.  Rousseau,  4  How.  646;  Bloomer  v. 
McQuewan,  14  How.  539.  See  also  Hodge  ▼. 
Railroad,  6  Blatchf.  85. 

The  agreement  in  this  caae  was  only  an  as- 
signment of  the  copyright  and,  therefore,  con- 
veyed only  the  original  term. 

The  intention  of  the  parties,  to  be  collected 
from  the  whole  agreement,  was  simply  to  con- 
vey the  copyright,  although  it  be  aamitted  for 
the  sake  of  the  argument  that  the  agreement 
contains  provisions  suCRcient  to  create  a  license, 
if  the  copyright  had  not  been  m^ifically  con- 
veyed. 

Clark  ▼.  Price,  Wils.  Cas.  in  Ch.  pt.  2,  157. 

If  the  agreement  is  regarded  as  conveying  a 
license  in  addition  to  the  copjrright,  it  is  neither 
harmonious  nor  consistent. 

The  construction  contended  for  1^  the  defend- 
ants is  opposed  to  the  maxim  **Verba  generalia 
restringuntur  ad  habilitatem  rei  vel  aptitudi- 
nem  persona,"  2  Comyn,  Cont.  533,  n,  7 ;  Story, 
Cont.  I  641a;  Chit.  Cont:  10th  Am.  ed.  00,  01, 
in  force  in  New  York,  by  the  law  of  which  the 
agreement  is  to  be  construed  as  to  everything 
except  the  copyright. 

Van  Hagen  v.  Van  Rensselaer,  18  Johns.  423 ; 
Elmendorf  v.  Lansing,  5  Cow.  470. 

The  appellants  urge  their  construction  of  this 
agreement  with  the  more  confidence,  that  an  in- 
strument of  this  same  character  has  been  con- 
strued b^  His  Honor,  Justice  Nelson,  sitting  at 
circuit,  m  an  action  argued  before  him  bv  sev- 
eral of  the  ablest  counsel  at  the  New  York  bar. 

Cowen  y.  Banks,  24  How.  Pr.  73. 

Messrs.  Joseph  Larocque,  E.  Ellery  Anderson, 
and  Aadersoa  St  Maii»,  for  appellees: 

This  is  not  the  ordinary  case  of  an  author 
who  perfects  his  own  copyright  and  then  sells 
it.  This  is  the  case  of  an  author  who,  for  a 
stipulated  gross  sum,  sells  his  book  in  manu- 
script for  publication.  The  decisions,  therefore, 
that  have  been  made  in  cases  arising  on  con- 
struction of  agreements  for  sales  of  copyright 
have  no  application  to  the  present  case.  See 
Pierpont  ▼.  Fwtle,  2  Wood,  ft  M.  23. 

That  an  author  has  at  common  law  an  abso- 
lute title  to  the  manuscript  of  his  book  before 
publication,  is  entirely  settled.  The  effect  of 
the  statutes  on  his  rights  after  publication,  has 
been  very  much  discussed;  but  the  cases  all 
concur  in  sustaining  the  title  before  publication. 

Wheaton  v.  Peters,  8  Pet.  667;  Pierpont  ▼. 
Fowle,  2  Wood,  ft  M.  45. 
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The  manuscript  being  then  the  author's  per- 
sonal property  and  being,  as  such  property,  sub- 
ject to  his  abfjolute  control  and  to  his  right  ot 
disposing  of  the  same,  the  question  presented 
by  this  ^se  is:  What  is  tlie  legal  effect  of  an 
iigii'emeut  by  an  author  to  furnish  and  deliver 
Inn  mrfnuscript  to  a  publisher  for  publication, 
at  an  agreed  price  per  volume! 

Waiving  the  consideration  of  the  question 
whether,  under  such  an  agreement,  the  author 
would  retain,  concurrently  with  the  publisher, 
the  right  to  publish  and  sell  his  books,  it  seems 
to  be  a  necessary  sequence  of  this  statement  of 
the  case,  that  the  publinher  has  the  right  to 
publish  and  sell  the  book  at  all  times. 

This  rijrht  is  not  dej^endent  on  nor  derived 
from  the  author's  copyright.  It  would  exist 
equally  if  no  copyright  were  ever  taken  out. 
The  consideration  they  are  to  nay  for  this  priv- 
ilege is  fixed,  bv  the  act  of  the  parties  them- 
selves, at  $1,000.  For  this  sum  they  are  to 
have  the  manuscript  delivered  to  them  for  pub- 
lication: not  for  one  year  nor  for  five  years, 
but  without  limit  as  to  time. 

The  contract  must  be  construed  according  to 
the  expressed  intention  of  the  parties.  It  does 
not  sav  '*for  publication  during  the  copyright;" 
but  it'simply  says  "for  publication."  It  is  im- 
poMHiWe  to  fix  a  limitation  to  this  privilege, 
without  interpolating  into  the  contract  words 
of  limitation  tJiat  do  not  exist  in  it. 

Is  the  right  vt  the  appellees  to  publish  this, 
book  in  anv  whV  restricted  by  the  provision  inj 
the  contract,  that  '*they  shall  have  the  copy- 
right of  said  re|>orts  to  them  and  their  heir$ 
und  n^rtigiis  forever?''  ♦ 

This  is  not  a  provision  inserted  for  the  bcne=^ 
fit  of  the  author.  There  is  no  covenant  tliat  the 
publishers  shall  take  out  a  copyright,  either  for 
their  own  benefit  or  for  the  benefit  of  the  author. 
Had  they  chosen  not  to  take  out  the  copyright, 
they  would  have  had,  as  against  Mr.  Paige,  the 
perpetual  right  to  print,  publish,  and  sell  the 
reports.  How,  then,  can  this  clause  of  the 
agreement,  inserted  for  the  purpose  of  making 
it  clear  that  the  publisliers  were  to  be  the 
proper  parties  to  take  out  the  copyright,  have 
the  efTeet  of  limiting  or  restricting  their  right, 
derived  from  the  sale  of  the  manuscript  to  them 
for  publication?  There  is  no  copyright  sold  to 
them,  or  conveyed  to  them,  or  agreed  to  be  sold 
or  conveyed  to  them. 

Regarding  the  sale  of  the  manuscript  for  pub- 
lication as  a  mere  license  to  publish,  it  would 
pass  to  the  appellees  the  right  to  publish  and 
sell  the  l)Ook,  even  though  the  author  had  ex- 
pressly reserved  to  himself  the  right  to  the 
copyright.  This  right  being  unlimited  in  time, 
would  be  as  valid  during  the  renewal  of  the 
copyright  as  during  the  original  term. 
Curt.  Ck>pyr.  222;  Rundell  v.  Murray,  Jacobs, 

Tlie  following  cases  are  referred  to  as  illus- 
trating the  nature  of  an  author's  title  to  the 
manuscript  of  his  book  before  publication,  and 
the  manner  in  which  his  rights  may  be  af- 
fected by  assignment  or  license  to  publish: 

LiWe  v.  Gould,  2  Blatchf.  165;  Little  v.  Hall, 
18  How.  165,  15  L.  ed.  328;  Pulte  ▼.  Derby,  6 
McLean.  328;  Palmer  v.  DcWitt,  N.  Y.  Times, 
Mar.  13,  1872.     See  7  Rob.   (N.  Y.  Sup.  Ct.) 

All  the  cases  agree  that  if  the  Intention  to 
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pass  the  entire  interest  of  the  author  appears 
in  the  transfer,  the  assignee  will  acquire  the 
right  to  the  original  term  and  to  all  renewals. 

Caruan  v.  Botcles,  2  Bro.  (C.  C.)  80;  1  Hawk. 
PI.  C.  477,  n.  7,  0th  Dublin  ed. 

In  any  event,  the  acquiescence  of  the  author 
for  ten  vears  (and  until  his*  death)  after  his 
alleged  right  accrued  in  the  publication  and  sale 
of  his  work,  must  be  held  to  be  anr  abandonment 
of  his  property  in  this  work,  if  any  he  had. 

Kund^ll  V.  Munay,  Jacobs,  311:  Bariicfie  ▼. 
Crittenden,  4  McT-ean.  300,  4  Burr.  2345:  Piatt 
V.  Button,  19  Ves.  447:  FoUom  v.  UarMh,  2 
Story,  100;  Curt.  Copyr.  222. 


Mr.  Justice  Davis  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  the  decree  nf  the  cir- 
cuit   court    for   the   southern   di«*trict    of    N'*w 
York,  dismissing  the  bill  filed  by  the  appelhnits 
against  the  appellees,  to  enjoin  them  from  the 
publication    and    sale   of   the    first    vohmu*    of 
Paige's  Chancery  Reports,  and  for  an  account. 
The  whole  controversy  turns  upon  the  true  Ju- 
terpretation  of  the  agreement  made  on  the  7th 
October.    1S28,   between    Alonzo   C.   Piiige   and 
({ould  &  Banks,  by  which  it  is  f»tipulaiod  that 
"durinc  the  term  of  five  years  from  the  iKth 
April  last,  if  the  said  Alonzo  shall  so  Ion;:  re- 
main reporter  of  the  court  of  chancery,  he  A\M 
and  will  furnish  the  said  Gould  &   Banks,   in 
manuscript,  the  reports  of  said  court  for  publi- 
cation, and  that  the  said  Gould  &  Banks  shall 
have  the  copyright  of  the  said  reports  to  them 
and  their  heirs  and  assigns  forever:   and  the 
said  William  Gould  and  David  Banks  covenant 
and  agree  to  and  with  the  said  Alonzo.  that  they 
will  publish  said  reports  in  royal  octavo  vol- 
umes of  between  six  and  seven  hundred  pages, 
on  paper  and  type  suitable  for  such  a  work; 
that  they  will  deliver  to  said  Alonzo  twelve 
copies  free  of  expense;  and  they  will  sell  said 
reports  to  the  members  of  the  Bar  of  New  York, 
at  a  sum  not  exceeding  $6  per  volume,  bound 
in  calf,  for  each  volume  they  shall  so  sell  within 
one  year  next  subsequent  to  the  publication  of 
such  volume;  and  the  said  Gould  A  Banks  agree 
to  pay  the  said  Alonzo  $1,000  per  volume  for 
every  volume  they  shall  publish,  and  at  the 
same  rate  for  less  than  a  volume,  within  six 
months  after  the  publication  of  each  volume. 
It  is  understood  that  the  said  Alonzo  C.  P«ige 
is  to  read  and  correct  the  proof  sheets  of  said" 
report,  as  the  same  are  furnished  to  him." 

Independent  of  any  statutory  provision,  the 
right  of  an  author  in  and  to  his  unpublished 
manuscripts  is  full  and  complete.  It  is  his 
property  and,  like  any  other  property,  is  sul^ 
ject  to  his  disposal.  He  may  assign  a  qualified 
interest  in  it,  or  make  an  absolute  conveyance 
of  the  whole  interest. 

The  question  to  be  3olved  is :  I)o  the  terms  of 
this  agreement  show  the  intent  to  part  with  the 
whole  interest  in  the  publication  of  this  book, 
or  with  a  partial  and  limited  interest! 

The  a^eement  on  the  one  side  is  **to  furnish, 
in  manuscript,  the  reports  of  said  court  for  pub- 
lication"  with  an  additional  clause  that  the  pub- 
lishers "shall  have  the  copyright  of  said  report* 
to  them  and  their  asnigns  forever."  The  cause 
or  consideration  of  this  agn'cment  is  a  stipula- 
tion by  the  other  side  for  a  cerUin  sum  of 
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money,  and  Uie  perforiuance  of  certain  duties  in 
connection  with  the  publication. 

It  is  insisted  by  the  appellants  that  a  just 
interpretation  confines  the  agreement  to  a  mere 
assignment  of  the  interest  in  such  cooyright,  as 
is  provided  for  in  the  act  of  31st  May,  1790 
(1  Stat,  at  L.  124) ;  that  this  was  the  law  in 
force  when  the  contract  was  entered  into;  that 
the  fourteen  years  therein  provided  for,  with 
the  right  to  a  prolongation  of  fourteen  years 
more,  is  all  thift  the  publishers,  at  most,  are 
entitled  to,  and  that  tliey  are  excluded  neces- 
sarily from  the  benefit  of  the  pruvioions  con- 
ferred by  the  act  of  the  3d  February,  1831  (4 
Stat,  at  L.  430),  granting  to  authors  au  addi- 
tional extension  of  fourteen  years. 

In  our  view,  this  is  too  narrow  a  construction. 
The  fair  and  just  interpretation  of  the  terms  of 
the  agreement  indicate,  unmistakably,  that  the 
615*1  author  of  the  manuscript,  in  *agreeing 
to  deliver  it  for  publication  at  a  stipulated  com- 
pensation, intended  to  vest  in  the  publishers  a 
full  right  of  property  thereto. 

The  manuscript  is  delivered  undcT  the  terms 
of  the  agreement  *'for  publication."  Xo  length 
of  time  16  assigned  to  the  exercise  of  this  right, 
nor  is  the  right  to  publish  limited  to  any  num- 
ber of  copies.  The  consideration  is  a  fijted  sum 
of  $1,000.  Whether  one  or  one  hundred  thou- 
sand copies  were  published  the  author  was  enti- 
tled to  receive,  and  the  publishers  bound  to  pay, 
this  precise  amount. 

As  between  the  parties  to  the  agreement,  the 
absolute  interest  was  conveyed  by  the  stipula- 
tion of  Paige,  that  he  would  furnish  the  manu- 
script for  publication.  Paige  could  no  longer 
do  any  act  after  such  delivery  for  publication 
inconsistent  with  the  absolute  ownership  of  the 
publishers.  But  it  was  proper,  for  the  protec- 
tion of  the  publishers,  that  they  should  be  in 
position  to  assert  the  remedies  given  by  the  law 
asainst  intruders,  and  it  is  to  this  end  it  is 
added  in  the  agreement,  *'and  the  said  Gould  A 
Banks  shall  have  the  copyright  of  said  reports 
to  them,  their  heirs,  and  assigns  forever."  It  is 
not  covenanted  that  the  publishers  should  take 
out  the  copyright,  nor  is  there  any  express 
agreement  for  an  assignment  to  them  by  Paige, 
if  he  should  take  it  out.  Undoubtedly,  the  pro- 
vision, that  the  publishers  ''should  have  the 
copyright,"  would  authorize  them  to  apply  for 
it,  and  if  Paige  bad  taken  it  out  in  his  own 
name  it  would  have  inured  to  their  benefit. 
But,  as  between  Paige  and  the  publishers,  the 
rights  of  the  latter  could  not  be  estimated  dif- 
ferently, whether  they  had  or  had  not  availed 
themselves  of  the  provisions  of  the  act. 

We  have  been  referred  to  the  case  of  Cowen 
V.  Banks,  24  How.  Pr.  72,  in  which  Mr.  Justice 
Nelson,  on  a  similar  agreement,  expressed  the 
opinion  that  the  construction  now  contended  for 
by  the  appellants  was  the  true  one.  No  reason 
is  assigned  by  the  judge  for  his  opinion,  and 
the  case  was  such  that  it  was  not  neoessarv  that 
this  point  should  be  maturely  considered.  It 
appeared  in  the  case  that  the  bill  was  filed  by 
the  executrix  of  Judge  Cowen  for  an  injunction 
and  an  account  against  the  publishers.  The 
hearing  of  the  deposition  of  the  judge  given  in 
the  prior  suit  brought  by  the  publishers  against 
one  Hastings,  as  a  violator  of  the  copyright, 
was  reaxl  in  evidence.  In  this  deposition  the 
indfire  testifies  ''that  it  was  his  intention,  by  the 
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ugieement,  to  convey  his  whole  interest  in  the 
copyright  of  the  work,"  and  he  adds:  "I  sup- 
pose the  book  to  belong  to  my  assignees,  as  soon 
as  made,  including  all  that  was  in  it.  I  would 
not  have  taken  the  office  of  reporter  with  its 
salaries  and  duties,  unless  I  was  to  have  a  pro- 
prietary right  which  I  could  use  or  dispose  of." 
The  practical  construction  by  Judge  Cowen  of 
his  own  contract,  in  opposition  to  nis  interest, 
is  cited  in  the  decision  to  ^ which  we  are  [*616 
now  referring,  together  with  the  fact  that  the 
judge  died  in  1844,  three  years  after  Uie  expira- 
tion of  the  first  term  of  the  copyright.  On  this 
it  is  said,  with  some  emphasis,  "that  he  had  all 
this  time  acquiesced  in  the  claim  of  the  as- 
signee." The  decree  was  that  the  contract  be 
reformed  accordingly. 

In  the  case  now  before  us  the  construction 
contended  for  bv  the  appellants  was,  for  the 
first  time,  urged  by  letter  of  Mr.  Paige,  13th. 
January,  1858,  addressed  to  the  appellees,  who 
replied  on  3d  February,  following,  asserting 
their  absolute  right  of  ownership,  with  an  un- 
limited license  to  publish  and  self.  The  parties 
lived  together  after  this  in  the  same  state  until 
31st  March.  1868,  when  Paige  died,  a  period  of 
ten  years,  during  which  no  further  notice  was 
ever  taken  of  this  subject,  and  no  attempt  by 
Paige,  by  act  or  protest,  to  interfere  with  the 
exercise  of  the  ri^ht  of  the  appellees  to  publish 
and  sell.  It  is  difficult  to  account  for  this  long 
acquiescence  upon  any  assumption  that  Paige, 
after  the  receipt  of  the  reply  to  the  publishers, 
had  faith  in  the  construction  now  urged.  If 
this  agreement  needed  any  extraneous  aid  to  in- 
dicate the  intention  of  the  parties,  this  acquies- 
cence would  certainly  be  persuasive  of  the  view 
we  have  taken  of  it. 

Decree  affirmed. 


•EDWARD  PUGH,  Appt,,     .  [•633 

V. 

UNITED  STATES. 

(Bee  8.  C.  13  Wall.  683-635.) 

Court  of  claittis  has  no  jurisdiction  of  a  claim 
for  property  destroyed  during  the  war  — 
claim  for  rent. 

The  court  of  claims  has  no  jurisdiction  of  a 


claim  for  the  destruction  of  property  durina  the 
war  In  one  oX  the  states  engajred  in  the  Rebellion, 
by  the  mfllUry  forces  of  the  united  Sutes.  nor  of 


a  claim  for  rent  of  a  plantation,  where  the  leasinfc 
was  an  Incident  only  to  the  unlawful  appropriation 
and  spoliation  of  the  plantation. 

[Xo.  146.] 
Argued  Mar.  26,  1812.     Decided  May  6,  1872. 
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PPKAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr.  ThoBUM  J.  IHiraat  for  appellant. 
Mr.  C.  E.  Hill,  Asst.  Atty.  Gen.,  for  appellee. 

delivered  the  opin- 


Mr.  Chief  Justice 
ion  of  the  court : 

This  is  an  appeal  from  the  court  of  claims. 

The  substantial  averments  of  the  petition  are 
these  I 

First.  That  the  United  States,  during  the 
period  of  the  late  Civil  War,  illegally,  violently, 
and  forcibly  took  possession  of  the  petit io^^er's 
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plantation  in  the  state  of  Louisiana,  on  the 
false  pretext  that  it  had  been  abandoned  by  the 
owner,  and  held  it  until  January,  1866,  during 
which  time  the  United  States  and  the  agents 
placed  in  charge  of  the  plantation,  destroyed 
and  carried  away  the  property  of  the  petitioner 
to  the  \'alue  of  $42,508;  and, 

Second.  That  the  United  States,  during  the 
same  period,  rented  the  plantation  to  sundry 
persons  who  made  large  crops  worth  $15,000  or 
$30,000. 

This  petition  was  dismissed  by  the  court  of 
claims  lor  want  of  jurisdiction. 
636*]  *The  destruction  of  property  complained 
of  was  during  the  War  and  in  one  of  the  states 
engaged  in  the  Rebellion,  and  the  presumption, 
in  the  absence  of  inconsistent  allegations,  is, 
that  it  was  by  the  military  forces  of  the  United 
States.  It  is  clear  that  a  petition  for  compen- 
sation for  injuries  of  this  character  could  not  be 
sustained  in  the  court  of  claims,  for  the  demand 
plainly  grows  *'out  of  the  destruction  or  appro- 
priation of  or  damage  to  property  by  the  army 
or  nayy  enffaced  in  the  suppression  of  the  Re- 
bellion'' and  u  excluded  from  the  cognizance  of 
712 


that  court  by  the  express  terms  of  the  act  of 
July  4,  1864.     13  Stat,  at  L.  381. 

But  it  is  insisted  that  the  court  had  at  least 
jurisdiction  of  the  case  made  br  the  petition  in 
respect  to  the  leasing  of  the  plantation,  under 
the  amendment  to  the  captured  and  abandoned 
property  act  made  by  the  2d  and  3d  sections  of 
the  act  of  July  2,  1864.  13  Stot.  at  L.  375. 
These  sections  provide  for  leasing  abandoned 
lands  by  the  agents  of  the  Treasury  Department, 
and  the  payment  of  the  net  amounts  of  rents 
collected  into  the  Treasury.  But  the  petition 
in  this  case  makes  the  leasing  an  incident  only 
to  the  unlawful  appropriation  and  spoliation  of 
the  plantation.  It  does  not  allege  any  leasing 
by  the  agents  of  the  Treasury  Department,  or 
that  any  rents  were  collected  by  tnem  or  paid 
into  the  Treasury. 

It  is  plain,  therefore,  that  the  petition  does 
not  state  a  case  within  the  jurisdiction  of  the 
court  of  claims.  If  the  petitioner  has  any  claim 
upon  the  government  he  must  seek  relief  from 
Congress. 

The  decree  diemieeing  the  petition  must  he 
affirmed. 
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V, 

GEORGE  G.  PRESBURY,-Jb.,  et  al 
(See  8.  C.  14  Wall.  676-682.) 

Washington  city  may  assess  adjoining  propri- 
etors for  paving  streets — bill,  unsustained  hy 
the  proofs. 

Congress  may  authorize  WashlDgton  city  to  as- 
B^«8  the  expense  of  repairing  streets  with  a  new 
and  different  pavement,  or  of  repairing  an  old  one, 
upon  the  adjacent  proprietors  of  lots. 

Bill  to  comoel  the  lessor  to  pay  the  tax  levied  on 
a  hotel  (of  which  the  appellees  are  lessees,  and 
bonnd  bv  their  covenant  to  pay  the  same)  upon  the 
ground  that  the  lessor  procured  the  passage  of  thd 
city  ordinances  to  make  the  improvement  in  the 
street  by  fraudulent  misrepresentations ;  Held,  un- 
sustained by  the  proofs. 

[No.  01  of  Dec  Term,  I860.] 
Argued  Feb,  g5,  1610,     Decided  Mar,  7,  1870, 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees,  to  obtain  an  injunction 
against  the  collection  of  a  certain  tax,  or  a 
decree  for  the  payment  of  the  same  by  the  ap- 
pellant. 

The  court  havinff  entered  a  decree  in  favor  of 
the  petitioners  and  for  the  payment  of  said  tax 
by  the  respondent,  Joseph  C.  Willard,  the  said 
resjpondent  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messi's,  W,  F,  Mattingly  and  W,  D,  Davidge, 
for  appellant: 

1.  In  a  suit  between  private  individuals,  the 
court  will  not  inquire  as  to  the  motives  which 
actuated  legislators  in  passing  a  law,  and  de- 
clare a  law  a  nullity  because  it  was  obtained  by 
fraud. 

Fletcher  v.  Peck,  6  Oanch,  130. 

2.  The  decree  is  not  warranted  by  the  evi- 
dence. 

There  is  not  a  scintilla  of  evidence  to  prove 
the  contract  between  the  corporation  and  Wil- 
lard, alleged  in  the  bills;  on  the  contrary,  the 
mayor  of  the  citv,  R.  Wallach,  Esq.,  their  own 
witness,  swears  that  there  was  no  agreement  by 
which  Mr.  Willard  was  to  be  personally  respon- 
sible for  the  cost  of  the  pavement. 

The  complainants  had  a  plain,  adequate,  and 
complete  remedy  at  law.    They  should  have  paid 
the  tax  and  sued  Willard  at  law. 
14  Watx,  • 


RusseU  v.  Clark,  7  Cranch,  88;  1  Story,  Eq., 
5  69,  n.  2;  Jtsus  College  v.  Bloom,  3  Atk.  262; 
Hardtcick  v.  Forbes,  1  Bibb.  212;  Fowle  v.  Law- 
rason,  case  of  account,  5  Pet.  603;  Crane  ▼. 
Bunnell,  10  Paige,  340. 

The  act  passed  May  26,  1824,  amending  the 
charter  of  1820,  in  §  13,  authorizes  the  tenant, 
when  made  liable  for  taxes,  to  deduct  the  same 
from  the  rent,  with  25  per  centum  additional, 
thus  giving  the  appellees  an  undoubted  remedy 
at  law.  ' 

Messrs,  Richard  T,  Merrick  and  Robert  /. 
Brent,  for  appellees: 

The  appellant  took  no  evidence,  and  the  proof 
taken  by  the  api>ellees  is  uncontradicted. 

A  corporation  is  but  a  person  at  law,  and  if 
its  agents  or  officers  act  fraudulently,  it  is  the 
fraud  of  the  corporation,  and  subjects  it  to  the 
same  remedy  as  if  it  were  a  natural  person. 

Ang.  &  Ames,  Corp.  §  387;  Phila.,  Wil  d 
Bait.  R,  Co,  y.  Qvigley,  21  How.  202,  16  L.  ed. 

7«5. 

Where  a  street  is  once  opened  and  paved,  and 
has  become  one  of  the  public  hip:hwavs  of  the 
city,  repaving  it  with  a  new  and  different  pave- 
ment, or  repairing  the  old  one  wh^n  necessary, 
18  a  part  of  the  general  duty  of  the  corporation, 
and  for  which  special  assessments  cannot  be 
levied  on  the  adjoining  property. 

Hammet  v.  Philadelphia,  S,  C.  of  Pa.,  re- 
ported in  the  Law  Register,  July,  1869. 

Joseph  C.  Willard,  having  obtained  the  pas- 
sage of  the  ordinance  to  repave  the  street,  by 
misrepresentation  if  not  fraud,  a  court  of  chan- 
cery will  compel  him  to  pay  the  amount  of  the 
assessment  he  thereby  caused  to  be  levied  on  the 
property  of  the  appellees. 

Btate  V.  Reed,  4  H.  ft  McH.  6. 

The  court  may  and  should  protect  them  by 
ordering  the  assessment  to  be  levied  on  the  re- 
versionary estate  of  Joseph  C.  Willard  in  the 
premises,  on  the  principle  of  marshaling  secu- 
rities. 

1  Story,  Eq.,  S  633. 

The  lease  from  Joseph  C.  Willard  to  the  ap- 
pellees contains  f^  covenant  that  the  lessees  shall 
pay  all  taxes  and  special  assessments ;  and  said 
Willard  having  caused  and  procured  a  special 
assessment  to  be  levied  on  said  premises  by  rep- 
resenting that  he  was  liable  to  pay  the  same, 
should  TO  held  to  the  liability  assumed  by  him, 
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and  decreed  to  pay  the  assessment  levied  upon 
the  premises. 

1  Story,  chap,  vi.,  S  250,  and  cases  there  cited. 

Mr.  Justice  Helaoa  delivered  the 'opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  su- 
preme court  of  the  District  of  Columbia. 

The  bill  was  filed  by  the  appellees  against 
Willard.  the  appellant,  and  the  mayor,  alder- 
men, and  common  council  of  the  city  of  Wash- 
ington, to  compel  the  former  to  pay  a  certain 
municipal  tax  or  assessment  for  paving  streets, 
and  to  enjoin  the  latter  from  collecting  the  same 
from  the  complainants.     Tlie  bill  charges  that 
they  are  the  lessees  of  Joseph  C.  and  Henry  A. 
Willard.  of  the  premises  Known  as  Willard's 
hotel,  in  this  city,  situate  on  the  comer  of  Penn- 
srlvnnia  avenue  and  Fourteenth  street,  and  that 
the  lease  contains  a  covenant  that  the  lessees 
shall  pay  all  taxes  imposed  by  Congress,  or  by 
the  municipal  authorities  of  the  city.     That  the 
portion   of  Fourteenth  street  in   front  of  the 
premiHce  had  been  graded  and  paved,  and  the 
pavement  was  in  good  condition  and  repair; 
that  notwithstanding  this  the  common  council 
of  thf  city  passed  an  ordinance.  Octol)er   12, 
186.'>.  directing  that  Fourteenth  street,  including 
the  portion  referred  to,  should  be  regraded  and 
repaved.  although   as  to  this   portion   it   was 
wholly  unnecessary,  and  had  not  l)een  called  for 
678*]  '*by  the  adjacent  pronriotorH  of  lota ;  that 
the   ordinance,  as  originally  drafted,   omitted 
this  portion,  and  would  have  thus  been  adopted 
had  it  not  been  for  the  mis^reprcsentations  of 
Joseph  C.  Willard,  the  appellant,  and  his  con- 
tract with  the  mayor  and  common  council  in 
resj)ect  to  the  payment  of  the  expenses;  that 
said  Willard  persuaded  the  authorities  to  im- 
prove the  portion  of  the  street  mentioned,  by 
repre^^enting  that  he  and  his  brothers  were  the 
exclusive  owners  of  all  the  property  contigtious 
to  it;  that  they  all  desired  the  work  to  be  done; 
and  that  he  and  they  would  be  required  to  pay 
all  the  assessments,  well  knowing  that  said  rep- 
resentations were  untrue,  and  that  said  work 
wajB  not  necessary  and  was  not  desired  by  the 
adjacent  owners;  and  also  well  knowing  that  by 
the    appellees*    covenant    in    their    lease,    they 
would  be  required  to  pay  the  assessment.     The 
bill  further  charges  that  tlu?  appellant  agreed 
with   the  mayor  and  coniiiion  council,  that  if 
the3-  would  pass  the  ordinance  requiring  the 
work  to  be  done,  he  would  pay  the  full  amount 
of  the  expeuhe  assessed;  that  the  grading  and 
paving  has  since  been  completed,  and  the  assess- 
ment's made  upon  the  adjaeent  owners,  and  the 
sum   of  $1,835.08  has  been  charged  upon  the 
property  included  in  the  lease  which  the  said 
appM^llant  refuses  to  pay,  and  caused  the  same 
to  be  demanded  of  the  appellees.    The  bill  prays 
the  common  council  be  enjoined  from  collecting 
the  assessment,  or  that  it  be  set  aside  for  irregu- 
larity: or  if  not,  that  the  appellant  be  decreed 
to  pay  it. 

There  were  four  witnesses  examined  in  the 
case.  Mr.  Wallach,  the  mayor  at  the  time  the 
ordinanee  wan  passed  and  the  work  done,  who 
states,  in  substance,  that  Willard,  the  appel- 
lant, had  an  intervi«'w  with  him  while  the  ordi- 
nance waK  pending  in  the  city  council,  and  ex- 
pressed great  anxiety  for  its  passage;  that  he 
made  no  representations  to  him  while  the  bill 
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was  pending;  that  after  the  ordinance  was 
passed  and  while  the  work  was  in  progress,  it 
was  not  the  intention  of  the  witness  to  regrade 
and  repave  the  portion  of  the  street  between  the 
avenue  and  F  street,  'to  which  Willard's  [•eTS 
hotel  is  adjacent;  that  had  been  paved  within  a 
few  years  with  cobble  stone;  that  the  appellant 
urged  him  tp  pave  it  with  the  new  material ;  and 
as  an  inducement,  he  said  he  had  the  entire  por- 
tion of  one  side  to  pay  for ;  and  that  he  and  his 
brother  owned  a  larger  portion  of  the  property 
fronting  on  it  than  any  one  person.  On  the 
witness's  suggestion  that  there  might  be  objec- 
tions on  the  part  of  Mrs.  Famum  and  Mrs. 
Burke,  the  owners  of  the  remaining  portion,  he 
said  if  they  objected  he  would  be  responsible 
for  their  assessments.  The  witness  thinks  that 
he  would  not  have  had  the  paving  done  at  that 
time  had  it  not  been  for  the  representations  and 
urgent  request  of  the  appellant;  that  be  had  full 
power  in  the  matter  given  him  in  the  ordinance. 
The  witness  also  states  there  was  no  agreement 
between  him  and  the  appellant  that  he  was  to 
I)e  personally  responsible  for  the  assessments  or 
cost  of  the  pavement.  Willard  gave  him  to  un- 
derstand that  he  would  have  to  bear  the  expense 
of  the  navement  in  front  of  his  property, 

Mr.  Owen,  an  alderman  at  the  time,  a  witness, 
states  that  he  drew  the  original  ordinance  for 
paving  the  street,  and  omitted  the  portion  of 
Fourteenth  stnet  b<?tween  the  avenue  and  F 
street  to  which  Willard*s  hotel  is  adjacent;  that 
the  appellant  preseiit4'd  an  ordinance  which  in- 
cluded this  portion,  ond  witness  amended  his 
so  as  to  include  it.  He  had  omitted  this  portion 
as  It  was  well  enough  paved  with  cobble  Rtones. 
He  had  a  conversation  with  the  appellant  while 
the  ordinance  was  pending.  He  seemed  vexed 
at  the  delay,  and  soid  he  and  his  brother  would 
have  to  pay  for  most  of  the  work,  and  that  the 
other  property  owners  were  fully  able  to  pav 
for  their  proportion,  except  as  to  the  Burcli 
property,  and,  if  that  was  anv  objection,  he 
would  pay  it  himself.  The  witness  states  that 
he  knew  of  no  inducements  held  out  by  Willard 
to  procure  the  passage  of  the  ordinance,  except 
what  he  had  stat^. 

Mr.  Chadwick,  one  of  the  appellees,  was  called 
as  ♦a  witness.  He  states  that  before  tak-  [*680 
ing  the  lease  he  took  a  full  survey  of  the  prop- 
erty and  its  surroundings;  that  the  pavement 
of  Fourteenth  stn^t  in  front  was  in  good  condi- 
tion, and  when  taken  up  was  the  best  in  the  city. 
Ho  received  a  notice  from  J.  C.  and  H.  A.  Wil- 
lard, the  landlords,  to  take  up  the  pavement  of 
the  stre<»t  and  put  a  new  one  down,  at  which  he 
was  greatly  surprised;  and  that,  shortly  after, 
>\-ork!nen  proceeded  to  take  up  the  old  pave- 
ment; that  he  had  no  knowledge  of  the  ordi- 
nance until  the  work  was  begun;  that  this 
street  at  the  time  needed  no  repair. 

Mr.  Ball,  called  as  a  witness,  simply  stated, 
in  answer  to  a  question,  that  the  street,  at  the 
time  the  old  pavement  was  taken  up,  was  in  the 
best  condition. 

The  court,  upon  this  evidence,  decreed  that 
Willard,  the  appellant,  should  be  liable  person- 
ally to  pay  the  assessments  levied  upon  the 
premises  leased  to  the  appellees,  directing  th^t. 
if  not  |mid  in  ten  days,  the  city  authorities 
should  proe<'ed  ond  sell  his  reversionary  inter- 
est therein,  to  pay  the  same. 

The  act  of  Congress  passed  February,   18IW5, 
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provided  "that  the  corporation  (of  the  city  of 
Washington)  shall  have  full  power  and  author- 
ity to  levy  taxes  on  particular  wards,  parts,  or 
sections  of  the  city,  for  their  particular  local 
improvement,  and  to  caus^  the  curbstones  to  be 
set,  the  foot  and  carriageways  (or  so  much 
thereof  as  they  may  deem  best)  to  be  graded 
and  paved."  Another  clause  in  the  same  act 
provides  '^that  the  corporation,  etc.,  is  hereby 
authorized  to  lay  and  collect  a  tax  upon  all 
property  bordering  upon  each  street  or  alley 
that  may  be  paved,  sewered,  lighted,  cleaned  or 
watered  by  said  corporation,  in  accordance  with 
the  provisicms  of  this  act." 

On  the  12th  October,  1805,  the  city  author- 
ities passed  an  ordinance  which  provided  for 
the  grading  and  paving  of  Fourteenth  street 
from  the  north  side  of  Canal  street  to  the  north 
side  of  H.  street,  including  the  section  of  the 
street  in  dispute,  with  the  same  kind^of  pave- 
ment as  is  now  laid  in  F  street  north;  to  re- 
place or  reset  the  curb  stones,  repair  or  renew 
the  sidewalks  or  foot  pavement,  etc. ;  and  to  de- 
fray the  expenses  incurred,  it  directed  a  special 
tax  to  be  levied,  under  authority  of  the  act  of 
Congress  of  23d  February,  1805,  on  all  lots  or 
parts  of  lots  along  the  si&id  Fourteenth  street, 
the  said  taxes  to  be  assessed  and  collected  in  the 
same  manner  as  provided  by  the  act  of  May  23, 
1853. 

Some  question  has  been  made  by  the  counsel 
for  the  appellees  as  to  the  power  of  Congress  to 
confer  upon  the  city  authority  to  assess  upon 
the  adjacent  proprietors  of  lots  the  expense  of 
repairing  streets  with  a  new  and  different  pave- 
ment or  repairing  an  old  one.  It  is  asserted 
that  this  should  be  a  general  tax  on  the  city. 
But  the  power,  we  think,  cannot  well  be  denied. 
The  (I!onstitution  confers  upon  Ccmgress  the  au- 
thority to  exercise  exclusive  legislation  over 
this  district.    Art.  1,  §  8. 

The  bill  seeks  to  compel  Willard  to  pay  the 
tax  levied  on  the  hotel  (of  which  the  appellees 
are  lessees,  and  bound  by  their  covenant  to  pay 
the  same),  upon  the  grounds: 
681*]  *1.  That  he  procured  the  passage  of  the 
city  ordinance  to  make  the  improvement  in  the 
street  by  fraudulent  misrepresentations  to  the 
mayor  and  common  council,  with  the  intent  to 
cast  upon  the  lessees  the  burden  of  the  tax,  and 
to  beneUt  his  own  reversionary  interest  in  the 
premises;  and, 

2.  That  he  had  agreed  with  the  mayor  and 
common  council,  if  they  would  pass  the  ordi- 
nance requiring  the  improvements  to  be  made, 
he  would  pay  the  full  amount  of  any  assess- 
ments or  tax  for  and  on  account  of  the  expense 
of  the  same. 

On  looking  into  the  proofs  in  the  recoiyi  it 
will  be  seen  that  this  second  ground  for  charg- 
ing Willard,  the  appellant,  with  the  expense  of 
the  improvements  is  wholly  unsustained.  No 
such  agreement  was  made  as  alleged  in  the  bilj. 

And  as  it  respects  the  first  ground,  the  only 
evidence  in  support  of  it  is  that,  pending  the 
ordinance  before  the  city  council,  in  a  conver- 
sation with  Alderman  Owen,  he  said  that  he 
and  his  brothers  would  have  to  pay  for  most  of 
the  work,  and  that  the  otlier  property  owners 
along  there  were  fully  able  to  pay  their  propor- 
tions, except  as  to  the  Burch  property,  and  if 
there  was  any  objection  as  to  that  he  would  pay 
for  it  himself — that  portion  of  it.  The  witness 
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said  that  he  knew  of  no  inducements  held  out  by 
Willard  to  procure  the  passage  of  the  ordinance, 
except  as  stated  above. 

Without  stopping  to  inquire  whether  a  mis- 
representation simply  to  one  of  the  aldermen 
constituting  the  board,  to  induce  him  to  pass  an 
ordinance  for  the  improvement  of  a  street,  could 
be  regarded  as  making  out  a  case  of  misrepre- 
sentation that  would  subject  the  guilty  party 
to  any  responsibility  for  its  passage,  or  wheth- 
er, if  such  responsibility  was  established,  the 
appropriate  remedy  would  not  be  an  action  at 
law,  it  is  sufficient  to  say,  in  the  present  case, 
that  there  is  no  evidence  in  the  record  showing 
that  the  representations  made  were  untrue,  and 
hence  the  first  ground  for  subjecting  the  appel- 
lant also  fails. 

Wo  say  nothing  as  to  the  representations 
made  to  the  mayor  after  the  passage  of  the 
ordinance  and  while  the  work  was  in  progress, 
or  how  far  these  might  subject  the  appellant 
*to  liability,  as  that* evidence  is  not  per-  [*682 
tinent  to  the  issue  made  in  the  bill  before  us. 

The  decree  helow  reversed;  cause  f emitted, 
ij^ilh  directions  to  dismiss  the  hilL 


ALEXANDER  CROSS,  Appi^ 

V. 

UNITED  STATES. 

(See  8.  C.  14  Wall.  479-484.) 

Re-trial  in  oourt  of  claims — successive  suits  f&r 
rent — plea  of  former  recovery, 

1.  Where  Coofress  directed  the  court  of  claims 
to  rehear  a  claim  which  had  been  decided  against 
by  that  court  on  account  of  the  Informality  of  the- 
papers;  held,  that  Congress  intended  that  such 
court  should  wholljr  disregard  such  Informality. 

2.  In  covenant  fur  non-pavmeot  of  rent,  payable 
at  different  times,  a  new  action  lies  as  often  as  the 
respective  sums  become  due  and  payable. 

8.  Where  the  suit  is  for  instalments  of  rent  not 
due  when  a  former  salt  was  Instituted,  and  they 
were  not  included  in  it  in  any  stage  of  the  proceed- 
ing, the  plea  of  former  recovery  is  no  bar. 

[No.  196.] 

Argued  Oct,  SI,  1872.    Decided  Nov.  11,  187$. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr,  J.  J.  Coombs  for  appellant. 
Mr,  Geo.  H.  Williams,  Atty.  Oen.,  C.  H. 
Hill,  Asst,  Atty,  Oen.,  for  appellee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

The  only  question  in  this  case  relates  to  the 
proper  construction  of  the  joint  resolution  of 
Congress  of  July  2d,  1864,  for  the  relief  of 
Alexander  Cross.  The  action  of  Congress  was 
based  on  the  following  state  of  facts : 

One  Daniel  Saffarans,  in  1851,  according  to 
the  forms  of  law,  leased  to  the  United  States  for 
a  period  of  ten  years,  at  a  certain  monthly  rent, 
a  warehouse  in  San  Francisco.  The  claimant* 
Cross,  advanced  the  money  to  complete  the 
building  and  was  com|)e]led,  for  his  own  pro- 
tection, to  purchase  the  property  and  the  con- 
tract of  lease.  The  contract  was  assicrn^d  to* 
him  and  the  warehouse  occupied  by  the  gov- 
ernment for  a  period  of  three  years,  when  .Mr. 
Guthrie,  the  Secretary  of  the  Treasury,  against 
his  written  protest,  rescinded  the  contract. 

On  the  15th  of  November,  1856,  Cross  T^ti- 
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tioned  the  court  of  claims  for  relief,  but  failed 
to  obtain  it,  on  the  ground  that  the  assiia^nient 
of  the  lease  wait  defective  and  insufficient  to 
vest  in  him  a  legal  title  to  the  accruing  rents. 
This  adverse  decision,  in  conformity  with  the 
law  at  that  time,  was  reported  to  Con;;ress,  and 
while  the  proceeding  was  pending  there,  the 
joint  resolution  referred  to  was  passed. 

This  resolution,  after  reciting  that  the  de- 
cision in  question  was  rendered  on  the  sole 
ground  of  an  alleged  technical  defect  in  the 
release,  directs  that  the  case  be  remanded  to 
the  court  of  claims  for  a  further  authority 
to  render  judgment  for  the  petitioner,  if  he 
were  found  to  be  the  equitable  owner  of  the 
lease,  notwithstanding  the  defective  assignment, 
on  condition  that  he  secure  the  government  by 
a  ])roper  indemnifying  bond  against  any  claim 
which  the  heirs  or  representatives  of  SafTarans. 
who  was  then  deceased,  should  make  on  account 
of  the  "contract  or  lease."  In  accordance  with 
these  directions.  Cross,  in  July,  1804,  by  a  sup- 
plemental petition,  asked  the  court  of  claims 
to  rehear  the  cause  and  give  him  judgment  for 
the  instalments  of  rent  claimed  in  his  orijrinal 
petition,  embracing  the  periods  of  time  between 
the  14th  day  of  August,  1853,  and  the  14th  day 
of  November,  185C.  This  >va8  done,  and  the 
present  action  was  brought  two  years  after- 
wards, to  recover  the  instalments  of  rent  which 
were  not  included  in  the  first  suit. 

The  court  Im'Iow  held  that  this  suit  could  not 
be  maintained,  because  the  power  and  authority 
conferred  upon  it  by  the  joint  resolution  hail 
been  exhausted  when  it  reheard  the  cause  and 
rendered  judgment. 

Was  this  ruling  correct? 

This  would  be  to  take  a  narrow  view  of  the 
legislative  intention  in  this  case  and  to  give 
substantial  effect  to  the  technical  defenses 
which  have  distinguished  this  litigation.  Tliere 
is  no  defense  now  on  the  merits,  nor  was  there 
when  the  case  went  to  Congress.  It  went 
there,  not  because  the  United  States  was  not 
bound  by  the  covenants  of  the  lease,  but  for 
the  reason  that,  in  the  opinion  of  the  court  of 
claims.  Cross  had  not  the  legal  right  to  enforce 
the  obligation.  Snffarans  had  undertaken  to 
to  assign  the  lease  to  Cross,  and  no  question 
was  made  as  to  his  ownership  until  the  Secre- 
tary of  the  Treasury  attempted  to  rescind  the 
contract.  Tlien  it  was  discovered  that  the  as- 
signment lacked  legal  formality,  and  the  gov- 
ernment availed  itself  of  this  defense,  and  this 
only,  in  the  court  of  claims  to  defeat  the  action. 
In  this  state  of  case  Congress  was  called  upon 
to  act. 

The  technical  defect  in  the  mode  of  assign- 
ment was  the  only  obstacle  encountered  by 
Cross  in  the  prosecution  of  his  claim,  yet  while 
it  remained  it  was  effectual  to  prevent  a  recov- 
ery. To  remove  it  and  allow  a  trial  on  the 
merits  required  the  assent  of  Congress,  and  this 
was  given.  That  the  waiver  by  Congress  of  the 
right  of  the  United  States  to  make  this  defense 
was  not  limited  to  any  particular  suit,  hut  was 
extendc»d  to  tlie  entire  controversy  respecting 
the  lease,  seems  clear  enough  from  the  language 
of  the  resolution  itself.  The  court  of  claims 
was  told  if  it  found  Cross  to  lie  the  equitable 
owner  of  the  leose,  and  in  justice  and  equity 
entitled  to  the  rents  (if  any)  due  thereon  from 
the  United  States,  to  render  judgment  in  his  fa- 
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vor,  notwithstanding  any  technical  defect  in  the 
assignment  of  the  lease.  And  to  leave  no  room 
for  doubt  on  the  subject,  the  court  was  directed 
further  to  take  bond  from  Cross  to  indemnifv 
the  government  *'against  anv  demand  which 
may  M  set  up  and  established  by  or  on  behalf 
of  the  heirs  or  representatives  of  Saffarans,  un- 
der or  by  virtue  of  said  contract  or  lease."  Why 
the  extent  of  this  requirement,  if  the  waiver 
was  only  applicable  to  the  rents  in  controversy 
in  the  proceeding  then  •pending  before  [*4tSA 
Congress?  We  cannot  suppose,  without  an  ex- 
press declaration  to  that  effect,  that  Congress 
intended  to  legislate  in  a  manner  that  would 
enable  a  creditor  of  the  government  to  obtain 
only  a  part  of  his  claim  when  the  whole  of  it 
was  deemed  by  the  court  that  tried  the  case  to 
be  meritorious. 

It  is  true  the  lease  was  at  an  end  when  Con- 
gress acted  and  the  court  reheard  the  cause,  anc^ 
(^rcss  could,  by  proper  amendment  to  his  peti- 
tion, have  embraced  also  that  portion  of  his  de- 
mand for  which  he  now  sues;  and  that  would 
have  been  the  proper  course  for  him  to  have 
uursued.  but  he  was  not  compelled  to  take  it. 
In  covenant  for  non-payment  of  rent,  payable 
at  different  times,  a  new  action  lies  as  often  as 
the  respective  sums  become  due  and  payable. 
As  this  suit  is  for  instolments  of  rent  not  due 
when  the  first  suit  was  instituted,  and  as  they 
were  not  included  in  it  in  any  stage  of  the  pro- 
ceeding, the  plea  of  former  recovery  has  no  ap- 
plication. 

On  the  finding  of  facts  by  the  court  below, 
judgment  should  have  been  rendered  for  the 
claimant  for  $69,515.01. 

It  M,  therefore,  ordered  that  the  judgment  he 
reversed  and  the  caxme  rematidrd  to  the  Court 
of  Chime,  v-ith  direciione  to  enter  judgment  far 
that  sum. 


JOnN  DIRST,  Plff.  in  Err., 

V, 

WILLIAM  B.  MORRIS. 

(See  8.  C.  14  Wall.  484-491.) 

Record,  when  adMissihle  to  $how  title — error, 
when  retHetred — priority  of  mortgage  under 
recording  acts, 

1.  Record  In  a  foreclosure  suit  Is  admissible  to 
evidence.  In  cstabllshin;  title,  althouf^h  one  of  the 
defendants  has  not  been  served  with  process  tn  the 
case. 

2.  This  court,  sitting  as  a  court  of  error,  cannot 
pass  upon  the  wel;;ht  or  sntnclency  of  the  evidence, 
as  it  does  In  equity  appeals. 

8.  In  such  a  case,  where  ibere  was  no  n>eclal  find- 
ing of  the  facts.  If  a  Jury  is  waived  and  the  court 
chooses  to  find  generally  for  one  side  or  the  other, 
the  losing  party  has  no  redress  on  error,  except  for 
the  wrongful  ndmlKi^ion  or  rejection  of  evidence. 

4.  Where  there  wan  no  proof  that  the  mortgagee, 
when  the  mortgage  was  given,  had  any  notice  of  a 
prior  unrecorded  deed,  the  mortgage  has  priority. 

[No.  180.] 
Argued  Oct,  29,  7872.    Decided  Nov,  11,  1872. 

IS  EimOR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
The  case  is  stated  l»v  the  court. 
Mr,  Samuel  W.  Sculler  for  plaintiff  in  er- 
ror. 

Messrs.  Thomas  Dent,  J,  M,  Carlisle,  and  J. 
D.  MePhersoa  for  defendant  in  error. 
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Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  was  an  action  of  ejectment  brought  by 
Morris,  the  defendant  in  error,  against  Dirst, 
the  plnintitT  in  error,  for  the  recovery  of  a  cer- 
tain quarter  section  of  land  in  Kendall  county^ 
Illinois.  Jn  1837  the  lot  belonged  to  one  Rus- 
sell, and  the  plaintifT  in  ejectment  claimed  title 
t)i  rough  a  mortgage  given  by  Russell  to  the  So- 
licitor of  the  Treasury,  in  December  of  that 
year,  upon  that  and  other  lands,  to  secure  a 
debt  due  from  him  to  the  United  States.  Rus- 
sell had  previously,  in  May,  1837.  given  a  deed 
for  the  land  in  question  to  one  Brcese;  but  this 
deed  was  not  recorded  in  the  proper  ofllce  un- 
til 1864;  and  there  is  no  evidence  that  it  was 
Icnown  to  the  agents  of  the  govemniont  when 
the  mortgage  was  given.  The  plaintiff  in  er- 
ror claims  under  this  deed  to  Broese.  In  1840, 
the  mortgage  given  to  the  government  was  fore- 
closed and  the  property  sold,  the  government 
lieing  the  purdiasor;  from  which  the  defendant 
in  error  deraigns  title  by  intermediate  convey- 
ances. 

On  the  trial  of  the  cause  before  the  court,  a 
jury  having  l)een  waivwl,  the  plaintifT  in  eject- 
ment, having  first  put  in  tlie  mortgage  to  the 
govemment.  offeretl  in  evidence  tlie  record  of 
the  foreclosure  suit ;  to  which  the  defendant  ob- 
jt*cted  on  the  ground,  amongst  others,  that 
Breese  had  not  been  served  with  process  in  the 
cause.  To  prove  this  he  referred  to  the  record 
itself,  and  also  proved  by  parol  that  Bi'eese  was 
not  in  Chicago  in  1840,  but  was  in  New  York: 
and  further  produced  the  original  subpoenas  and 
iiles  in  the  cause.  The  papers  showed  that 
Breese  was  made  a  party  to  the  bill,  and  that 
his  name  had  been  included  in  the  subpoena, 
and  the  record*recited  that  the  subpoena  was  re- 
turned by  the  marshal  into  the  clerk's  office, 
executed  by  all  the  defendants;  but  the  return 
of  the  subpoena  did  not  show  any  service  on 
487*]  Breese.  Nevertheless,  *the  Court  ad- 
mitted the  record  in  evidence,  and  the  defend- 
ant excepted. 

We  think  there  was  no  error  in  admitting 
this  evidence,  whether  Breese  was  served  with 
the  subpoena  or  not.  If  he  was  not  served,  and 
could  snow  that  fact,  he  was  not  bound  by  the 
decree.  But  the  decree  and  sale  formed  a  link 
in  the  plaintiff's  chain  of  title  from  Russell, 
and  at  this  stage  of  the  cause  tlie  deed  from 
Russell  to  Breese  had  not  been  given  in  evi- 
dence. So  far  as  yet  appeared,  the  evidence 
was  not  only  admissible,  but  effective  to  trans- 
fer the  title.  But  it  was  admissible  in  any 
view,  for  it  tended  to  show  title  from  a  party 
formerly  seised,  and  the  plaintifT  had  a  right  to 
exhibit  it.  subject  to  such  decision  with  regard 
to  its  efTect  as  might  become  necessary  after  all 
the  evidence  was  in. 

Tlie  same  remarks  apph'  to  the  admission  of 
the  deed  from  tlie  Solicitor  of  the  Treasury  to 
the  plaintiff's  grantor. 

The  only  other  alleged  eiTor  necessary  to  be 
noticed  is  the  ruling  of  the  court  at  the  close  of 
the  trial. 

The  defendant,  on  his  part,  had  produced 
Breese's  deed,  and  mesne  conveyances  to  him- 
self, and  evidence  to  show  that  under  this  title 
in  1864,  he  had  taken  possession  of  the  prop- 
erty, which,  till  then,  was  unoccupied.  He  now 
ini^istcd  that  his  right  was  paramount  to  that 
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of  the  plaintiff.  But  the  court  decided  that  the 
plaintiff  was  entitled  to  recover,  notwithstand- 
ing the  possession  taken  by  the  defendant,  and 
found  the  issues  generally  in  the  plaintiff's  fa- 
vor. 

The  particular  reason  why  or  ground  on 
which  this  decision  was  made  is  not  specified. 
The  court  was  exercising  the  functions  of  both 
court  and  jury,  and  whether,  as  matter  of  fact, 
it  regarded  the  proof  suflicient  to  show  that 
Breese  had  been  served  with  process  in  the  fore- 
closure suit,  or  whether,  as  matter  of  law,  it  re- 
garded that  fact  as  not  material,  or  what  other 
view  of  the  case  it  may  have  taken,  does  not 
appear  and,  therefore,  no  error  can  be  asserted 
in  the  decision.  Tliis  court,  sitting  as  a  court 
of  error,  cannot  pass  as  it  does  in  equity  ap- 
peals, upon  the  weight  or  sufficiency  of  the  evi- 
dence; and  there  *was  no  special  finding  [*491 
of  the  facts.  Had  there  been  a  jury,  the  de- 
fendant might  have  called  upon  the  court  for 
instructions,  and  thus  raisea  the  questions  of 
law  which  he  deemed  material.  Or  had  the 
law,  which  authorizes  the  waiver  of  a  jury,  al- 
lowed the  parties  to  require  a  special  finding  of 
the  facts,  then  the  legal  questions  could  have 
been  raised  and  presented  here  upon  such  find- 
ings as  upon  a  special  verdict.  But  as  the  law 
stands,  if  a  jury  is  waived  and  the  court  chooses 
to  find  generally  for  one  side  or  the  other,  the 
losing  party  has  no  redress  on  error,  except  for 
the  wrongful  admission  or  rejection  of  evidence. 

However,  as  there  waa  no  proof  that  the  gov- 
ernment agents,  when  the  mortgage  was  given, 
had  any  notice  of  Breese's  unrecorded  deed, 
and  as  the  mortgage  in  such  case  would  have 
the  superior  eflicacy,  and  would  entitle  the 
mortgagee  or  his  assigns  to  possession  of  the 
land  on  non-payment  of  the  money  at  maturity, 
we  do  not  see  on  what  possible  ground  the  de- 
fendant couid  have  claimed  to  succeed. 

yo  error  appearing  on  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 


JOSHUA  COLLINS  et  al,  Plffs.  in  Err., 

V. 

LAURASON  RIGGS. 
(See  S.  C  14  Wall.  491-408.) 

Redemption    from    mortgage    sale — tender    of 
amount — distHbution  of. 

1.  To  redeem  property  which  has  been  sold  under 
a  mortgage.  It  Is  not  sutllcient  to  tender  the 
amount  oc  the  sale  where  it  Is  less  than  the  mort- 
gage debt.  The  whole  mortgage  debt  must  t>e 
tendered  or  nald  into  court. 

2.  Such  money  will  be  subject  to  distribution  1>e- 
tween  the  mortgagee  and  the  purchaser  at  the 
mortgage  sale  in  equitable  proportions,  so  as  to  re- 
imburse the  latter  his  purchase  money,  and  pay 
the  former  the  balance  of  his  debt. 

[No.  181.] 

liuhmitted   Oct.   29,    1S72.    Decided  Nov.   11, 

1672. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  ^utFiciontly  stated  bv  the  court. 
Mr.  B.  C.  Cook  for  plaintiffs  in  error. 
Messrs.    Thomas    Dent,    Carlyle   A   Mo« 
Pliersoii  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 

of  the  court : 

This  case  is,  substaiitiallv,  similar  to  that  of 

723 


553-5C4 


Supreme  Coubt  of  the  United  States. 


0Ea  Tbkv, 


Dirat  t.  Mlarrut,  ante,  722,  and  raises  the  same 
question.  It  has,  however,  the  additional  fea- 
ture of  proof  offered  by  the  defendants  in  eject- 
ment, to  show  that  they  had  tendered  to  th6 
plaintiff  during  the  pendency  of  the  action,  a 
certain  sum  as  redemption  money  for  the  prem- 
ises in  oontroyersy,  from  the  mortgage  ^ven  by 
Russell  as  described  in  Dirst  v.  Morrta.  The 
amount  tendered  was  the  amount  for  which  the 
lot  was  struck  off  at  the  marshaPs  sale  under 
the  decree  of  foreclosure,  together  with  taxes, 
interest  and  costs.  The  court  simply  decided 
that  the  evidence,  as  presented,  was  not  con»- 
petent  or  ^sufficient  to  constitute  a  defense  to 
the  action;  but  upon  what  ground,  whether  of 
fact  or  law,  does  not  appear.  Clearly  the  cri- 
terion was  incorrect  by  which  the  amount  tend- 
ered was  gauged. 

To  redeem  property  which  has  been  sold 
under  a  mortgage  for  less  than  the  mortgage 
debt,  it  is  not  sufficient  to  tender  the  amount  of 
the  sale.  The  whole  mortgage  debt  must  be 
tendered  or  paid  into  court.  The  party  offer- 
ing to  redeem,  proceeds  upon  the  hypothesis 
that,  as  to  him,  the  mortgage  has  never  been 
foreclosed  and  is  still  in  existence.  Therefore 
he  can  only  lift  it  by  paying  it.  The  money 
will  be  subject  to  distribution  between  the 
mortgagee  and  the  purchaser,  in  equitable  pro- 
portions, so  as  to  reimburse  the  latter  his  pur- 
chase money  and  pay  the  former  the  balance  of 
his  debt. 

The  judgment  must  be  affirmed. 


DAVID  TURNER,  Plff.  in  Err., 

V, 

JAMES  M.  SMITH. 

(See  S.  a  14  Wall.  553-564.) 

Sale  of  landa  for  taxes — commieaioner  not  re- 
quired to  sell  personal  property — rent  charge 
out  off  hy  sale. 

1.  Under  the  amendment  to  the  7tb  section  of 
the  act  of  June  7,  1862,  passed  Feb.  6,  1863,  where 
a  private  person  bid  a  sum  sufficient  to  pay  the 
tax.  Interest  and  cost,  the  commissioner  Is  not 
bound  to  bid  off  the  land  for  a  sum  not  exceeding 
two  thirds  its  value,  or  to  make  It  bring  that  much. 

2.  The  statute  does  not  require  the  tax  commis- 
sioners to  hunt  np  the  owner  not  to  make  the  tax 
out  of  personal  property. 

8.  The  tax  is  a  direct  tax  on  the  land,  and  on  all 
the  estates,  interests  and  claims  connected  with  or 
growing  out  of  the  land,  and  a  rent  charge  was  cut 
off  and  destroyed  bv  it 

[No.  202.] 
Argued  Oct.  SJ,  1872.    Decided  Nov.  11,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Commonwealth  of  Virginia. 
In  May,  1861,  R.  M.  &  J.  M.  Smith  were  the 
occupants,  and  claimed  to  be  the  owners,  of  a 
house  and  lot  of  ground  situate  in  the  city  of 
Alexandria,  Va.  At  the  commencement  of  the 
Civil  War,  they  abandoned  their  residence  and 
went  within  the  military  lines  of  the  Confeder- 
ate States.  Mar.  1,  1864,  the  said  property  was 
sold  by  the  tax  commissioners,  under  author- 
ity of  the  act  of  Congress  for  the  collection  of 
direct  taxes  in  insurrectionary  districts  within 
the  United  States,  and  for  other  purposes;  and 
was  purchased  by  the  appellant,  David  Turner, 
to  whom  a  tax  sale  certificate  was  executed  by 
said  commissioners.  Turner  was  thereupon 
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placed  in  possession  of  the  property,  and  still 
continues  in  possession. 

After  the  close  of  the  war,  the  Smiths  insti* 
tuted  a  proceeding  against  Turner  upon  a  war- 
rant of  distress  for  rent,  claiming  that  they 
were  the  owners  of  a  yearly  rent  charge  of  $224, 
issuing  out  of  and  charged  upon  said  house  and 
lot.  The  warrant  was  levied  upon  the  property 
of  Turner,  who  gave  a  forthcoming  bond,  wbidb 
being  forfeited,  proceedings  were  taken  to  ob- 
tain judgment  thereon.  Turner,  under  author- 
ity of  the  statute  of  Virginia,  made  defense, 
claiming  that  there  was  no  rent  due  the  Smiths, 
and  that  the  distress  was  otherwise  illegal.  The 
jury  found  a  special  verdict,  upon  which  the 
court  rendered  a  judgment  in  favor  of  plain- 
tiffs. To  this  judgment  Turner  obtained  a  tinrit 
of  error  to  the  fourth  judicial  district  court, 
and  afterwards  to  the  supreme  court  of  appeals 
of  Virginia.  Both  of  these  affirmed  the  deci- 
sion of  the  lower  courts.    See,  18  Gratt.  830. 

The  case  further  appears  in  the  opinion. 

Mr.  Franeis  Ii.  Smltb  for  plaintiff  in 
error. 

Messrs.  C.  W.  WatUea  and  G,  W.  Brent 
for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
tlie  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  appeals  of  the  commonwealth  of  Virginia, 
and  the  suit  in  that  court  involved  title  to  land. 
The  plaintiff  in  error  claimed  title  under  a  sale 
for  taxes,  made  by  authority  of  the  several  acts 
of  Congress  of  18G1  and  1862,  for  imposing  and 
collecting  a  direct  tax.  The  decision  was 
against  the  title  thus  set  up,  and  it  is,  there- 
fore, properly  before  us  for  review. 

Two  propositions  are  relied  on  to  defeat  that 
titles 

1.  That  the  land  was  sold  at  the  tax  sale  for 
less  than  two  thirds  of  its  assessed  value. 

2.  That  the  plaintiffs  below,  in  whose  favor 
the  judgment  was  rendered,  were  the  owners  of 
a  rent  charge  on  the  land,  which  was  not  extin- 
guished by  the  sale  for  the  unpaid  taxes. 

1.  The  'first  of  these  propositions  is  founded 
on  the  amendment  to  the  7lh  section  of  the  act 
of  1862  passed  February  6,  1863.  12  Stat,  at 
L.  640.  The  latter  act  undoubtedly  waa  intend- 
ed to  be  a  substitute  for  the  7th  section  of  the 
former,  and  to  supersede  it  entirelv.  In  a  case 
of  doubtful  construction  it  is,  therefore,  im- 
portant to  consider  what  changes  are  made  by 
the  latter  in  regard  to  the  matter  now  in  ccm- 
troversy.  By  the  original  section  the  commis- 
sioners who  were  appointed  for  the  collection 
of  the  tax  were  required,  at  the  time  and  place 
of  sale,  to  cause  the  lots  and  lands  to  be  sever- 
ally sold  to  the  highest  bidder  for  a  sum  not 
less  than  the  tax,  penalty  and  costs,  and  ten  per 
centum  per  annum  interest  on  said  tax,  pursu- 
ant to  notice,  and  to  strike  off  the  same  se>^r- 
ally  to  the  United  States  at  that  sum,  unless 
some  person  should  bid  the  same  or  a   larger 

sum. 

ITie  amendment  says  that  the  commissioners 
shall  be  required,  **at  the  time  and  place  of  sale, 
to  cause  the  same  to  be  severally  sold  to  the 
highest  bidder  for  a  sum  not  less  than  the  taxes, 
penalty  and  costs,  and  ten  per  centum  per  an- 
num interest  on  said  tax,  pursuant  to  notice; 
in  all  cases  •where  tlie  owners  of  said  [*561 
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lots  or  parcels  of  ground  shall  not,  on  or  before 
the  day  of  sale,  appear  in  person  before  the 
board  of  commissioners  and  pay  the  amount  of 
said"  tax,  with  ten  per  centum  interest  thereon, 
with  costs  of  advertising  the  same,  or  request 
the  same  to  be  struck  off  to  a  purchaser  for  less 
than  two  thirds  of  the  assessed  value  of  said 
aeveral  lots  or  parcels  of  ground,  the  said  com- 
missioners shall  be  authorized,  at  said  sale,  to 
bid  off  the  same  to  the  United  States  at  a  sum 
not  exceeding  two  thirds  of  the  assessed  value 
thereof,  unless  some  person  shall  bid  a  larger 
sum." 

Tlie  first  act  and  the  second  are  alike  in  the 
provision  that  the  land  shall  be  sold  to  the 
highest  bidder  for  a  sum  not  less  than  what  is 
due  on  it  for  tax,  interest  and  cost.  This,  in 
lioth  cases,  refers  to  bids  by  others  than  the 
United  States.  In  reference  to  bids  made  hy 
the  coinnMHsionors  on  behalf  of  the  United 
States,  there  is  a  change.  The  first  statute 
made  it  imperative  that  the  connuissioner 
should  strike  off  the  land  to  the  United  States 
at  the  amount  of  the  tax,  interest  and  costs, 
unless  others  bid  that  or  a  larger  sum;  and  it 
is  a  fair  inference  that  the  commissioners  were 
not  authorized  to  hid  at  all  for  the  land,  unless 
it  be  called  a  bid  to  strike  it  off  to  the  govern- 
ment, when  no  one  else  would  take  it,  for  the 
tax,  interest,  and  costs. 

The  s«'Cond  statute  makes  a  material  change 
in  this  part  of  the  law.  When  the  owner  does 
not  pay,  or  request  the  same  to  be  struck  off  to 
a  pun  'laser  for  a  less  sum  than  two  thirds  of 
its  value,  the  commissioners  are  authorized  to 
bid  off  the  same  to  the  I'nited  States  at  a  sum 
not  exceeding  two  thirds  of  such  assessed  value. 
The  intention  in  making  this  change  seems  to 
us  to  be  to  remove  the  restriction  hy  which  the 
United  States  must  either  take  the  land  for  the 
taxes  or  let  it  go  to  whoever  would  pay  the 
taxes,  or  any  greater  sum,  if  he  was  the  highest 
bidder.  After  the  amount  due  was  offered,  the 
government  was.  by  the  first  statute,  no  longer 
a  competing  bidder,  and  the  owner  was  at 
the  mercy  of  private  bidders.  Under  the  new 
statute  the  commissioner  could  become  a 
fiBZ"^]  •competitor  after  the  amount  of  the  tax 
was  bid,  with  two  limitations.  First,  he  should 
not  bid  against  a  purchaser  whom  the  owner, 
by  request,  preferred.  And,  second,  he  should 
not  bid  l)eyond  two  thirds  of  the  value. 

Instead  of  being  l)ound  to  bid  that  sum,  he 
was  authorized  to  bid  any  sum  not  exceeding 
that,  and  could  not  bid  that  if  the  purchaser 
requested  that  it  might  be  struck  off  to  a  friend 
for  less  than  that  sum.  If  the  language  had 
bcM'n  that  he  was  authorized  to  bid  it  off  at  two 
thirds,  it  would  be  a  forced  and  unnatural  con- 
struction of  the  section  to  hold  that  the  words 
Avere  ini|>erative.  The  language  which  would 
express  that  idea  would  be  that  he  was  required 
to  do  iU  or  that  he  should  not  bid  it  off  for  & 
less  sum.  But  here,  while  he  is  authorized  to 
l>id.  that  bid  may  be  for  any  sum  not  exceeding 
two  thirds  its  value. 

But  the  sale  in  this  case  comes  within  the 
first  cnU^gory.  The  United  States  did  not  bid 
ait  all.  A  private  ]>erson  bid  a  sum  sufTicieut 
to  pay  the  tax.  inten-st  ami  costs,  and  the  com- 
ini*«ioufr  let  hiui  have  it,  and  we  see  nothing  in 
thr*  statute  which  forbids  it.  Certainlv  we  <an- 
not  iuft'r  because  the  United  States  authorized 
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the  commissioner  in  a  defined  contingency  to- 
bid  off  the  land  for  a  sum  not  exceeding  two^ 
thirds  its  value,  that  he  was,  therefore,  £)und, 
in  all  cases  to  make  it  bring  that  much. 

We  think  there  was  error  in  the  appellate 
court  of  Virginia  in  holding  the  sale  void  be- 
cause this  was  not  done. 

2.  In  the  act  of  August  5,  18fil,  apportioning 
the  tax  of  $20,000,000  among  the  states,  accord^ 
ing  to  population,  provision  is  made  for  its  col- 
lection out  of  the  lands  within  those  states,  if 
not  paid  by  the  states,  lender  the  provisions 
of  that  act  it  might  admit  of  some  doubt  wheth- 
er the  in\  was  in  its  essence  a  tax  on  the  land, 
and  on  all  the  various  estates  into  which  the  fee 
may  have  been  divideil,  or  was  a  tax  on  the  own- 
er of  the  land,  and  levied  on  the  interest  of  the 
owner  in  it.  and  on  no  other  subordinate  or  in- 
corporeal inten'st.  But  no  tax  was  ever  collect- 
ed, or  any  land  sold  under  that  act.  The  states 
which,  in  the  war  for  the  support  of  which  this 
tax  was  levied,  supported  the  general  govern- 
ment, 'assumed  ana  paid  the  portion  al-  [*563 
lotted  to  each.  With  regard  to  the  states 
which  were  in  insurrection,  Congress  passed  a 
new  law  for  the  assesj^ment  and  collection  of 
their  portion  under  which  the  sale  in  this  rase 
was  made.  Tliat  act,  the  statute  of  18(12,  to 
which  we  have  already  referred,  directed  the 
commissioners  to  wlinm*  the  collection  of  the  tax 
was  intruc^tcd.  to  take  the  last  assessment  of 
the  value  of  the  lands  made  in  each  stato  for 
state  taxation  as  the  Imsis  on  which  the  tax 
charged  to  that  state  by  the  act  of  1861  should, 
be  apportioned  among  the  several  lots  and  par- 
ct»ls  within  that  state,  and  a  penalty  of  fifty 
per  cent  was  added  in  each  case  for  non-pay- 
ment. The  President  was  directed  to  declare 
by  his  proclamation  what  states  or  parts  of 
states  were  in  insurrection,  and  "thereupon  the 
said  several  lots  or  parcels  of  land  became 
charged  respectively  with  their  respective  por- 
tions of  said  direct  tax,  and  the  same,  together 
with  the  penalty,  became  a  lien  thereon  without 
any  further  proceedings  whatever."  12  Stat, 
at  L.  422.  Set»tion  3  gave  a  time  in  which  this 
tax  might  be  paid,  and  §  4  proceeds  to  siiy  that 
"the  title  of,  in,  and  to  each  and  ever>'  parcel  of 
land  upon  which  said  tax  has  not  been  paid  as 
above  provide<l.  shall  thoreupon  become  forfeit- 
ed to  the  UnitM  States,  and  upon  the  sale  here- 
inafter provided  for  shall  vest  in  the  United 
States,  or  in  the  purchaser  at  such  sale,  in  foe 
simple,  free,  and  disc)iarge<l  from  all  liens,  en- 
cumbrnncrs.  right,  tltlo,  and  claim  whatsoover." 

There  is  nothing  in  the  statute  which  re- 
quires the  tax  commissioners  to  hunt  up  the 
owner,  or  to  make  the  tax  out  of  personal  prr»p- 
erty  of  his,  or  which  may  l^e  found  upon  the 
land.  It  is  clearly  a  din»ct  tax  on  the  land,  and 
on  all  the  estates,  interests  and  claims  connect- 
ed with  or  growing  out  of  the  land.  All  this 
was  forfeited  to  the  United  States  on  non-pay- 
ment of  the  taxes,  and  passed  with  the  salo  to 
the  purchaser,  subject  alone  to  the  right  of  re- 
demption, which  the  law  allowed.  In  that  re- 
spect it  was  a  defoasible  title,  but  in  all  other 
respects  perfect,  coniplete,  and  entire.  The 
language  of  the  statute  is  explicit  to  this  pur- 
port, and  the  policy  and  necessity  of  the  gov- 
ernment, which  could  not  'look  after  tlie  [*564 
fugitive  and  hostile  owners,  required  such  a 
tax,  and  such  a  mode  of  collecting  it. 
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We  are  of  opinion,  therefore,  that  the  sale 
l)eing  a  valid  one,  the  rent  charge  of  the  defend- 
ant in  error  was  cut  oflf  and  destroyed  by  it. 

The  judtjmcrtt  of  the  Court  of  Appeals  is  re- 
versed, and  the  cause  remanded  for  further  pro- 
'Ceedirtffs  in  conformity  to  this  opinion. 


UNITED  STATES,  Plff.  in  Err,, 

V. 

JAI^IES  W.  POWELL  et  al 

(See  S.  C.  14  Wall.  493-504.) 

Distiller's    botid — distillery     uxirehouse — sure- 

tieSf  how  far  hound. 

1.  Where  a  distiller,  gave  a  bond,  conditioned 
that  he  should  faithfully  comply  with  all  the  pro- 
visions of  law  In  relation  to  the  duties  and  busi- 
ness of  distillers,  he  Is  bound  to  pay  the  wages  of 
the  storekeepers  placed  by  the  government  m 
charge  of  his  distillery  warehouse,  as  I«q"lred  by 
a  Joint  Resolution  of  Congress,  passed  after  the 

execution  of  bis  bond.  ,      ^  ^  ™«««k^«.«» 

2.  A  distillery  warehouse  Is  a  bonded  warehouse 
within  the  meaning  of  the  Joint  resolution. 

3.  Such  distiller  must  pay  the  government  for 
work  done  bv  the  storekeepers,  or  for  money  paid 
for  their  per  (Ucm  wages,  on  Sunday. 

4.  The  sureties  In  such  bond  are  bound  in  the 
same  manner  as  their  principals. 

[No.  188.] 

Submitted   Oct,   2.9,    1S72,    Deeided   Vov.   11> 

1872. 

JN  ERKOR  to  tlie  Circuit  Court  of  the  United 
States  for  tlie  Middle  District  of  Tennessee. 

This  was  an  action  of  debt  brought  by  the 
United  States  against  the  defendants  in  error, 
as  principals  and  sureties,  on  two  distillers 
bonds  ffiven  under  the  7th  section  of  the  inter- 
nal revenue  law  of  July  20,  1808,  15  Stat  at 
L  127,  one  of  which  bore  date  Dec.  1,  1808, 
and  the  other  Apr.  29,  1869,  and  each  of  which 
was  conditioned  as  follows:  that  "If  the  said 
James  W.  Powell  and  Henry  J.  Hildebrand 
shall,  in  all  respects,  faithfully  comply  with  all 
the  provisions  of  law  in  relation  to  the  duties 
and  business  of  distillers,  and  shall  pay  all  pen- 
alties incurred  or  fines  imposed  on  them  for 
a  violation  of  any  of  the  said  provisions,  etc., 
then  this  obligation  shall  be  void ;  otherwise  it 
shall  remain  in  full  force."  The  condition  of 
the  bond  dated  Dec.  1,  1808,  was  preceded  by 
a  recital  stating  that  said  Powell  and  Hilde- 
brand intended,  on  and  after  that  date,  to  en- 
gage in  the  business  of  distilling,  etc. ;  and  the 
condition  of  the  other  bond  was  preceded  by  a 
similar  recital,  that  they  intended  to  engage  in 
the  same  business  on  and  after  May  1,  1869. 

The  15th  section  of  the  said  act,  15  Stat,  at 
L.  130,  enacts  tliat  every  distiller  shall  provide 
a  warehouj»e.  to  be  used  only  for  the  storage  of 
spirits  of  his  own  manufacture,  and  also  de- 
clares such  warehouse,  when  approved  by  the 
Commissioners  of  Internal  Revenue  on  report 
of  the  collector,  to  \ye  a  "bonded  warehouse," 
etc.,  and  that  it  shall  be  in  charge  of  an  inter- 
nal revonuo  storekeeper,  assigned  thereto,  etc. 
And  bv  a  ]>roviso  to  the  Joint  Resolution  of 
Mar.  20,  IStiO,  1(5  SUit.  at  L.  52,  the  proprie- 
tors of  "nil  intx^rnnl  revenue  bontied  ware- 
houses'* nre  thereafter  required  to  reimburse 
the  I'nited  States  the  expens<»s  and  salaries  of 
all  storekeejMTs  or  other  officers  in  charge  of 
such  warehouses. 

The  declaration  cont^iins  two  counts.  The 
fir^t  count  alleges  that,  under  the  first  bond, 
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the  said  Powell  and  Hildebrand  engaged  in  the 
business  of  distilling,  Dec.  1,  1868,  and  contin- 
ued so  engaged  until  Apr.  30,  1869,  during 
which  month  a  certain  internal  revenue  store- 
keeper was  duly  in  charge  of  their  warehouse, 
at  a  salary  of  $4  per  diem  for  28  days,  which 
was  paid  to  him  by  the  plaintiffs.  The  second 
count  alleges  that,  under  the  second  bond,  the 
said  Powell  and  Hildebrand  engaged  in  the 
business  of  distilling  on  May  1,  18^,  and  con- 
tinued so  engag^  until  after  Apr.  30,  1870, 
during  which  time  certain  internal  revenue 
storekeepers  were  duly  in  charge  of  their  ware- 
house at  different  periods  stat^,  at  a  salary  of 
$4  per  diem,  which  was  paid  to  them  by  the 
plaintiffs.  The  amounts  so  paid,  as  aforesaid, 
were  demanded  in  reimbursement  of  the  plain- 
tiffs, and  the  breaches  assigned  in  the  declara- 
tion are,  the  refusal  of  the  said  Powell  and  Hil- 
debrand to  pay  the  plaintiffs  those  amounts,  or 
any  part  thereof. 

The  defendants  put  in  a  general  plea  of  per- 
formance, accompanied  by  a  number  of  special 
pleas,  setting  up: 

1.  That  at  the  time  of  the  execution  of  the 
bonds,  or  at  any  time  since,  the  said  Powell  & 

.Hildebrand,  as  distillers,  were  not  bound  to  pay 
the  wages  of  the  storekeepers  who  had  charge 
of  their  distillery  warehouse,  etc. 

2.  That  the  warehouse  attached  to  their 
distillery  is  not  a  bonded  warehouse  in  contem- 
plation of  law,  etc. 

3.  That  the  plaintiff  paid  the  said  storekeep- 
ers for  workinsr  on  Sanaa y,  etc. 

4.  That  at  the  date  of  the  bond  dated  Dec 
1,  1868,  plaintiff  waa  bound  to  pay  the  said 
storekeepers,  and  that  the  act  of  Mar.  29,  1869, 
if  applicable  to  distillery  warehouses,  cannot 
change  or  alter  the  liability  of  the  sureties,  nor 
increase  their  responsibility,  etc. 

A  replication  was  filed  by  plaintiff,  contain- 
ing a  general  denial,  and  issue  was  joined. 
The  parties  then  went  to  trial,  and  a  verdict 
was  rendered  for  defendants. 

Among  other  charges  the  court  gave  the  fol- 
lowing, to  which  exception  was  taken  by  the 
district  attorney: 

1.  "That  under  the  first  of  said  bonds,  given 
before  the  public  resolution  of  March,  1869, 
neither  the  distillers  nor  their  securities  were 
liable  for  reimbursement  of  the  storekeepers' 
salaries,  either  before  or  after  the  passage  of 
said  Resolution. 

2.  That  the  reimbursement  to  the  United 
States  by  the  distiller,  of  the  salaries  of  store- 
keepers, was  not  one  of  the  duties  of  the  dis- 
tillers, for  the  i)erfonnance  of  which  the  sec- 
ond bond  was  given,  and  that  neither  the  dis- 
tillers nor  their  sureties  were  liable  upon  said 
bond  for  the  failure  of  the  distillers  to  make 
such  reimbursement,  although,  perhaps,  the 
distillers  might  be  liable  in  an  action  for  debt 
or  assumpsit,  brought  against  them  alone  for 
said  reimbursement. 

3.  That,  at  any  rate,  no  recovery  could  be 
had  of  the  amount  paid  to  the  storekeepers  for 
sen-ices  performed  by  them  on  Sundays,  as  the 
law  did  not  contemplate  their  emploj-ment  up- 
on Sunday. 

Messrs.  Geo.  H.  Williaitis.  Atty.  Gen.,  and 
O.  H.  Hill,  Asst.  Atty.  Gen.,  for  plaintiff  in 

error : 

Tlie   condition    that   the    principals     "fhall 
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faithfully  comply  with  all  the  provisions  of 
law  in  relation  to  tlie  duties  and  business  of 
distillers"  is  to  be  understood  as  embracing 
«uch  provisions  of  law  as  may  be  in  force  dur- 
ing the  period  for  which  the  bond  is  givt^n, 
wliether  enacted  before  or  after  the  execution 
of  the  bond. 

Kinq  v.  Nichols,  10  Ohio  St.  83;  Boody  v.  U, 
8.  I  Woodb.  &  M.  163. 

That  the  condition  of  a  bond  given  under 
the  7th  section  of  tlie  act  of  1808,  applies  to 
provisions  of  law  concerning  the  duties  and 
business  of  distillers  enactc»d  subsequently  to 
the  date  of  that  act^  but  prior  to  the  execution 
of  the  bond,  can  admit  of  no  doubt. 

See.  Farr  v.  Uollis,  9  Bam.  &  C.  315;  State 
V.  Bra<Ulia%c,  10  Ired.  229, 

The  act  of  Mar.  29,  1869,  requiring  propri- 
etors of  all  internal  revenue  bonded  warehouses 
to  reimburse  the  United  States  the  expenses 
and  salaries  of  all  storekeepers  in  charge  of 
such  warehouses,  clearly  extends  to  distillers. 

The  appointment  of  storekeepers  for  distil- 
lery warehouses  is  provided  for  by  the  52d  sec- 
tion of  the  act  of  .July  20,  1866.  15  Stat,  at  L. 
145.  and  their  duties  are  prescribed  by  that,  and 
the  2l8t  section  of  the  same  act.  From  the  na- 
ture of  these  duties,  which  embrace,  among 
other  thin<y8,  the  custody  of  the  warehouse,  they 
would  seem  to  be  in  some  respects,  if  not  in  all, 
continuous  from  day  to  day  throughout  the  en- 
tire week  or  month,  Sundays  included,  as  long 
as  the  storekeeper  remains  in  office;  and,  so  far 
from  tlie  law  not  contemplating  his  employ- 
ment upon  Sunday,  just  the  contrary  Is  mani- 
festly its  intent. 

(No  counsel  appeared  for  defendant  in  er- 
ror). 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

,  Persons  intending  to  engage  in  the  business 
of  a  distiller  are  required  to  give  notice  in  writ- 
498*]  ing  to  tlie  assessor  of  the  •district,  stat- 
ing their  names  and  places  of  residence  and  the 
place  or  places  where  the  business  is  to  be  car- 
ried on;  and  before  proceeding  with  the  busi- 
ness they  are  requircKl  to  make  and  execute  a 
bond  in  the  form  prescribed  by  the  commission- 
er, with  at  lea^t  two  sureties  to  be  approved  by 
the  assessor  of  the  district,  conditioned  that  the 
principal  shall  faithfully  comply  with  all  the 
provisions  of  law  in  relation  to  the  duties  and 
business  of  distillers,  and  that  he  w*il]  pay  all 
penalties  incurred  or  fines  imposed  on  him  for 
a  violation  of  any  of  the  said  provisions.  15 
Stat,  at  L.  127. 

Pursuant  to  that  requirement  the  two  defend- 
ants first  named  in  the  declaration  made  and 
<^xecuted  the  two  bonds  therein  described,  con- 
ditioned in  the  very  words  of  the  7th  section  of 
the  act  containing  the  requirement,  as  appears 
by  the  record. 

'  Distillers  are  also  required  by  the  15th  sec- 
t,ion  of  the  act  to  provide  at  their  own  expense 
a  warehouse,  situated  on  and  to  constitute  a 
part  of  their  distillery  uremises,  to  be  used  only 
for  the  storage  of  distilled  spirits  of  their  own 
manufacture;  and  the  provision  is  that  such 
warehouse,  when  approved  by  the  commission- 
er, on  report  of  the  collector,  shall  be  deemed  to 
be  a  bonded  warehouse  of  the  United  States  and 
be  known  as  a  distillery  warehouse;  and  that  it 
shall  be  under  the  direction  and  control  of  the 
14  Wall. 


collector  of  the  district  and  in  charge  of  an  in- 
ternal revenue  storekeeper  assigned  thereto  by 
the  commissioner. 

Provision  is  also  made  by  the  Joint  Resolu« 
tion  of  the  29th  of  March,  1869,  that  the  pro- 
prietors of  all  internal  revenue  bonded  ware- 
houses shall  reimburse  to  the  United  States  the 
ex|jenses  and  salary  of  all  storekeepers  or  other 
olTicers  in  charge  of  sucli  wareliouses.  and  that 
the  same  shall  be  paid  into  the  Treasury  and 
accounted  for  like  other  public  moneys.  10 
Stat,  at  L.  52. 

Most  of  the  material  facts  are  either  admit* 
ted  or  not  controverted  by  the  pleadings.  It  is 
conceded  as  follows:  (1)  That  the  principal 
defendants  engaged  in  the  business  of  a  ais- 
Uiller  tor  the  periods  mentioned  in  the  [•49.* 
declaration;  (2)  that  they  constructed  ware- 
houses for  the  storage  of  distilled  spirits  of 
their  own  manufacture;  (3)  that  the  ware- 
houses were  in  charge  of  internal  revenue  store- 
keepers assigned  thereto  by  the  commissioner; 
(4)  that  the  plaintitTs  iKiid  the  p^  diem  wages 
of  the  storekeept^rs,  anci  that  they  demanded  of 
the  defendants  to  be  reimbursed  the  amount  so 
paid  for  that  service,  and  that  the  defendants 
refused  to  pay  as  requested,  and  tliat  the  bonds 
described  in  the  declaration  were  duly  executed. 

Payment  being  refused,  the  plaintiflfs  brought 
an  action  of  debt  to  recover  the  amount.  Serv- 
ice having  been  made  the  defendants  appeared 
and  pleaded  as  follows:  (1)  Performance;  (2) 
that  they  were  not  bound  to  pay  the  wages  of 
the  storekeepers  in  charge  oif  their  distillery 
warehouse;  that  the  storekeeper  was  an  officer 
appointed  and  selected  by  the  plaintiffs,  and 
that  he  was  placed  by  them  in  the  distillery 
warehouse  of  the  defendants ;  and  that  they,  the 
plaintiffs,  were  bound  to  pay  his  per  diem 
wages;  (3)  that  the  warehouse  attached  to 
their  distillery  is  known  as  a  distillery*  ware- 
house, and  not  as  a  bonded  warehouse,  as  it  con- 
stitutes a  part  of  their  distillery  premises,  and 
that  the  defendants  are  not  bound  to  pay  the 
wages  of  the  storekwper ;  (4)  that  the  plain- 
tiffs have  no  right  to  be  reimbursed  for  the 
wages  they  paid  to  the  storekeeper  for  service 
rendered  or  work  done  on  Sunday  or  the  Lord's 
day;  (5)  superadded  is  also  the  separate  plea 
of  the  sureties — that  the  plaintiffs  at  the  time 
the  first  bond  was  executed  were  bound  to  pay 
the  storekeeper  in  charge  of  the  warehouse,  and 
that  the  subsequent  act,  even  if  applicable  to 
distillery  warehouses,  cannot  change  or  alter 
their  liability  as  sureties,  nor  can  it  increase 
their  responsibility. 

1.  Performance,  certainly,  is  not  proved  as 
matter  of  fact,  as  it  is  not  pretended  that  the 
defendants  have  reimbursed  the  plaintiffs  for 
any  part  of  the  amount  which  the  latter  paid  to 
the  storekeepers  for  their  per  diem  wages  while 
they  were  in  charge  of  the  defendants'  distillery 
warehouses,  which  is  all  that  need  be  remarked 
in  respect  to  that  defense. 

*2.  Undoubtedly,  the  storekeeper  is  [*500 
an  officer  appointed  and  selected  by  the  plain- 
tiffs, but  the  question  whether  the  defendants 
are  bound  to  reimburse  the  plaintiffs  the 
amouut  paid  for  their  per  diem  wages  while  in 
clmrge  of  their  distillery  warehouses  is  a  ques- 
tion of  law  depending  upon  the  construction  of 
the  Joint  Kesolution  to  which  reference  has 
been  made.    Argument  to  show  that  the  ques- 

727 


403-504 


Supreme  Court  of  the  United  States. 


Dec.  Tebic. 


tion  must  be  answered  in  the  affirmative,  if  the 
Joint  Hi*8ohition  is  applicable  to  the  case,  is 
hardly  necessary,  as  the  language  is  explicit 
that  the  proprietors  of  all  internal  revenue 
bonded  warehouses  shall  reimburse  to  the 
United  Stateiii  the  expenses  and  salary  of  all 
storekeepers  or  other  officers  in  charge  of  such 
wareliouses. 

3.  Attempt  is  made  to  show  that  a  distillery 
warehouse  is  not  a  bonded  warehouse  within 
the  moaning  of  the  joint  resolution,  but  tho 
proposition  cannot  be  maintained,  as  the  act  of 
Congre<»s  provides  that  such  a  warehouse,  when 
approved  by  the  commissioner,  on  report  of  the 
collector,  shall  be  deemetl  a  bonded  warehouse 
of  the  United  States:  and  it  matters  not  that 
the  act  provides  that  it  slmll  be  known  as  a  dis- 
tillery warehouse,  as  the  requirement  of  the  act 
is  that  it  shall  be  under  the  direction  and  con- 
trol of  the  collector  of  the  district,  and  be  in 
charge  of  an  internal  revenue  storekeeper  as- 
signed thereto  by  tlic  commisRioner.  Beyond 
all  doubt,  therefore,  the  internal  revenue  bond- 
ed warehouse  referreil  to  in  the  joint  resolution 
includes  the  bonded  warehouse  known  as  the 
distillerv  warehouse  described  in  the  1.5th  sec- 
tion  of  the  act  imposing  taxes  on  distilled  spir- 
its.    15  Stat,  at  L.  1.30. 

4.  Suppose  that  it  is  so.  still  it  is  contended 
bv  the  defendants  that  they  are  not  boimd  by 
tJie  first  bond  to  reimburse  the  plaintiffs  for 
the  amoimt  paid  to  the  storekeeper  for  that 
ser^•ice.  because  the  Imnd  was  made  and  execut- 
ed l>efore  the  passiige  of  the  joint  resolution. 

It  must  be  admitted  that  any  substantial  rtd- 
dition  by  law  to  the  duties  of  the  obligor  of  a 
501  "^l  1»ond,  after  the  execution  •of  the  instru- 
ment, materially  enlarging  his  liabilities,  will 
not  impose  any  additional  responsibility  upon 
his  sureties,  unless  the  words  of  the  bond,  bv  a 
fair  and  reasonable  construction,  bring  such 
»ul>sequently  imposed  duties  within  its  provi- 
sions. Farr  v.  IlolUs,  9  B.  &  C.  332.  Conced- 
ing that  rule  to  Ik*  correct,  it  becomes  necessary 
to  examine  the  recitals  and  condition  of  the 
bond  tirM  descrih«»d  in  the  declaration,  as  the 
question  nuist  depend  very  largely  upon  the 
construction  of  the  language  there  employed. 
By  the  recital  of  the  lH)nd  it  appears  that  the 
principals  therein  named  intendea,  on  and  after 
that  date,  to  he  engaged  in  the  business  of  dis- 
tillers within  the  fifth  collection  district  of  the 
state,  and  the  condition  of  the  bond  is  that  they 
shall  in  all  respects  faithfully  comply  with  ail 
the  provisions  of  law  in  relation  to  the  duties 
and  business  of  distillers,  and  that  they  shall 
pay  all  penalties  incurred  or  fines  imposed  on 
t!»em  for  a  violation  of  any  of  the  said  provi- 
sions. Stronger  language  to  signify  an  inten- 
tion to  stipulate  that  the  principals  in  the  bond 
should  comply  with  duties  subsequently  im- 
posed by  law  in  relation  to  the  business  of  a 
distiller  could  not  well  be  employed,  as  the  lan- 
guage of  the  Iwind  is  that  they  shall  faithfully 
comply  with  all  the  provisions  of  law  in  rela- 
tion to  the  duties  and  business  of  distillers, 
knowing,  as  all  the  obligors  did,  that  Congress 
might  at  any  time  enact  new  provisions  impos- 
ing new  duti»*s  or  vary  those  already  imposed. 
liorflcftey.  (hnvrnovl  2  Bibb,  .580;  Minor  v. 
llcch.  HI'.  1  Pet.  73.  Both  parties,  it  must  be 
assimied.  knew  that  chnnges  might  be  made  in 
that  behalf  at  anv  time,  »nd  the  defendants 
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must  have  understood  that  it  never  could  have 
been  intended  that  a  new  bond  should  be  re- 
quired with  every  modification  made  in  relation 
to  the  duties  and  business  in  which  the  princi- 
pals in  the  bond  were  about  to  engage.  Where 
a  person  was  elected  sheriff  and  executed  a  bond 
to  the  coimty,  conditioned  that  he  would  well 
and  faithfully  in  all  things  discharge  the  duties 
of  the  odiee  during  his  continuance  in  the  same 
by  virtue  of  his  said  election,  the  supreme 
court  of  'Ohio  held  that  the  language  of  [*502 
the  l)ond  was  broad  enough,  not  only  to  embrace 
any  duty  imposed  at  the  date  of  the  bond,  but 
any  also  that  might  \w  inifiosed  upon  the  oHicer 
by  law  during  the  term  for  which  the  iKind  was 
given.  A'i/ir/  v.  .A'iVAo/a.  10  Oliio  St.  82;  CniiM 
filotcs  V.  livadkiu  10  Pet.  343:  Cameron  v. 
VainphrlK  \\  Mawks.  28.5.  r»«»nds  in  such  eas4^„ 
as  well  as  in  cases  like  the  one  In-fore  the  court, 
are  ret|uire<l  to  s<«eiirc  the  faithful  dischhrge  of 
the  duties  ordinarily  impos<»d  upon  the  princi- 
pal obligor,  without  n-ferenee  to  the  tiui«*  when 
the  law  was  passed  imposing  the  duty:  and 
where,  as  in  this  case,  the  language  of  the  Inrnd 
is  sufTieiently  comprehensive  to  embrace  duti^'s 
subseouentiy  imposed,  of  a  character  enrre- 
s|>onding  with  those  required  at  the  date  of  the 
bond,  tlu*  construction  which  gives  a  prosp«»ct- 
ive  as  well  as  a  retros|)ective  o]H*ration  to  the 
condition  of  the  Ijond  may  well  be  adopte<l  a^ 
both  reasonable  and  just  to  all  concerned. 
VThilc  V.  Fox,  22  Me.  .341:  Vniied  States  v. 
HfHffton,  lU  Wall.  4(»0.  1!»  L.  ed.  939;  I  uitrd 
States  v.  Thiffetf,  5  Pet.  127. 

Rxwptional  cases  may,  doubtless,  arise,  as 
when*  the  condition  of  tlie  bond  is,  in  terms, 
or  by  a  fair  and  re»isonable  construction,  lim- 
ite<l  to  existing  duties,  or  where  the  appoint- 
nu»nt  is  a  temporary  one,  to  expire  at  the  end  of 
the  next  session  of  the  Senate.  Different  rules 
are  applicil  in  the  case  of  a  temporary  apfwint- 
nient.  ar.  the  commission  is  for  a  different  ten- 
ure, and  unless  there  is  something  in  the  act 
under  Mhich  the  first  commission  issued  show- 
ing that  it  cuntemplale<l  a  permanent  and  con- 
tinuing responsibility  under  laws  subsequently 
(uisstHl.  the  rule  is  that  the  liability  of  sureties 
must  Ik*  .strictly  confined  to  the  duties  created 
by  the  acts  passe<l  antecedent  to  the  date  of  the 
bond.     I .   ti.  v.   Kirkimtriek.  9  Wheat.   7.30. 

Given,  as  the  second  bond  was.  subsequent  to 
the  passage  of  the  joint  resolution,  the  def»*nse 
that  the  bond  is  not  embraced  in  that  provision 
is  entirely  without  merit  and  is.  accordingly, 
overruled. 

5.  Beimbursement  for  serviws  reudertnl  or 
work  done  by  the  storeke<'|KTs.  or  for  money 
paid  for  their  per  diem  wagt-s  *on  Sun-  [*503 
dav  or  the  Ixtrd's  dav.  it  is  insisted  cannot  be 
lawfullv  claimed,  because  the  law.  it  is  said,  did 
not  contemplate  their  employment  on  that  «biy. 

Storekeepers,  of  the  kind,  may  be  ap|>ointeii 
by  the  Secretary  of  the  Treasury,  in  such  num- 
bers as  may  l»e  necessary,  with  such  compensa- 
tion, not  excee<ling  $.5  per  day.  as  shall  be  de- 
termined by  the  connuissioner.  They  are  re- 
quired to  take  an  oath  faithfully  to  perform  the 
duties  of  their  oOiee.  and  to  give  a  bond  to  lie 
aj»proved  by  the  coumiissioner  for  the  fiiithful 
diseharge  of  their  duties,  and  they  are  to  liave 
charge  of  the  warehouses  to  which  thoy  way 
be  respectively  assigned,  under  the  direction  of 
the  collector  controlling  the  same,  which  ware- 
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1iou8e,  it  is  provided,  shall  be  in  the  joint  cus- 
tody of  such  storekeeper  and  the  proprietor 
thereof;  and  the  provision  is  that  the  ware- 
houses shall  be  kept  securely  locked,  and  shall 
at  no  time  Nfe  unlocked  or  opened,  or  remain 
•open,  unless  in  the  presence  of  such  storekeep- 
er or  other  person  who  may  be  designated  to 
act  for  him,  by  the  collector,  in  case  of  absence 
■from  sickness  or  from  any  other  cause.  13  Stat. 
at  L.  146.  8nfe  custody  of  the  articles  depos- 
ited in  the  warehouse  is*  one  of  the  primary  du- 
ties of  the  storekeeper,  and  it  is  clear  that  he  is 
required  to  perform  that  duty  on  Sunday  as 
well  as  on  every  ordinary  working  day  of  the 
week,  as  such  custody  is  a  work  of  necessity 
and.  therefore,  is  not  unlawful,  even  in  juris- 
dictions where  worldly  labor  or  business  on  the 
T>ord's  day  is  forbidden  by  law.  Pouhattan  /?. 
Co.  V.  Appomattox  R,  /?.  Co.  24  How.  255.  16  L. 
ed.  r.86. 

(i.  Sullicient  has  already  been  remarked  to 
show  that  the  defense  set  up  in  the  separate 
plea  filed  by  the  sureties  cannot  be  maintained, 
as  the  language  employed  in  the  conditions  of 
the  respective  bonds  is  comprehensive  enough  to 
bring  the  case  within  the  duty  imposed  upon 
the  proprietors  of  internal  revenue  l)onded 
warehouses  by  the  joint  resolution  which  re- 
quire* such  proprietors  to  reimburse  the  Unit- 
^  States  for  the  expenses  and  salary  paid  to 
surh  storekeepers  or  other  officers  In  charge  of 
such  warehouses. 

504'*  1  ^Diametrically  opposite  views  were  en- 
tertjiined  by  the  presiding  justice  in  the  circuit 
court,  and  he  accordingly  instructed  the  jury 
that  neither  the  distillers  nor  their  sureties 
•were  liable  to  the  plaintiffs  under  the  first  bond. 
(2)  That  the  reimbursement  to  the  plaintiffs, 
'by  the  distillers,  of  the  salaries  of  storekeepers 
was  not  one  of  the  duties  of  the  distillers  for 
which  the  second  bond  was  given  ( White  v. 
Fox,  22  Me.  341 :  State  v.  Bradshaw,  10  Ired. 
232).  (3)  That  the  plaintiffs  could  not  recov- 
er the  amount  paid  to  the  storekeepers  for  serv- 
ices performed  by  them  on  Sundays,  as  the  law 
did  not  contemplate  their  employment  on  that 
day. 

t'nder  those  instructions  the  jury  returned 
their  verdict  for  the  defendants,  and  the  plain- 
tiffs excepted  and  removed  the  cause  in  this 
onnrt.  Having  determined  that  the  instruc- 
-tions  were  erroneous,  it  only  remains  to  remark 
that  the  judgment  must  be  reversed^  and  the 
cau/ifi  remanded,  with  directions  to  issue  a  neto 
venire. 


THK  VHCEXTX  IXSURAXCK  COMPANY  OF 
BROOKLYN,  NEW  YORK,  Plff.  in  Err,, 

V. 

V1NCEN1'  HAMILTON  et  ah 

(See  S.  C.  14  Wall.  604-510.) 

Insurance  by  partner — on  grain  in  store. 

1.  Insurance  can  be  effected  In  the  nam^  of  a 
nominal  partnership  where  the  business  Is  carried 
on  by  and  for  the  use  of  one  of  the  partners,  espe- 
cially Hhere  the  policy  was  effected  mainly  for  the 
benefit  of  the  owners  of  sraln  held  by  the  nominal 
Xrartnershlp  on  commission. 

2.  Where  the  grain  Insured  was  In  the  gole  cus- 
tody and  care  of  a  railroad  company,  and  the  agent 

N(»TE. — In9urance;  material  misrcprtsentations 
4iruid  poUcjf-  8ee  note.  7  L.  ed.  U.  S.  3.1.5. 

Partnership   intcrvst  an   fnU  ownertthip   for   the 
jturpoHt  of  insurance — see  note,  18  L.  R.  A.  482. 
14  Wall. 


of  the  Insurers  made  no  Inquiry,  as  to  who  were  the 
owners  or  Interested  therein,  the  omission  to  notify 
the  defendant  of  the  dissolution  of  the  partnership 
was  not  a  concealment  which  would  avoid  the 
policy. 

[No.  150.] 

Argued  Apr.  2S,  2^,  1S72.    Decided  Nov.  18, 

1S72. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

This'  action  was  commenced  by  the  defend- 
ants in  error  in  the  court  of  common  pleas.  Lu- 
cas county,  Ohio,  upon  a  policy  of  insurance,  is- 
sued by  the  plainti^  in  error.  Upon  petition  of 
the  insurance  company,  the  case  \vti8  removed 
to  the  United  States  circuit  court.  Trial  was 
had  in  that  court,  which  resulted  in  verdict  and 
judgment  for  the  plaintiffs.  The  defendant 
brought  the  case  to  tiiis  court  by  M-rit  of  error. 

The  case  appears  in  the  opinion. 

Messrs.  Alwin,  C.  Bradley  and  E.  C.  Ben- 
edict, for  plaintiff  in  error: 

A  policy  on  the  interest  of  two,  cannot  be 
supported  by  proof  of  interest  in  only  one.  It 
makes  no  difference  whether  the  joint  interest 
had  ceased  before  the  policy  or  had  never  exist- 
ed, or  whether,  existing  at  the  date  of  the  pol- 
icy, it  was  afterwards  terminated  by  one,  with- 
out consent  of  the  insurer,  selling  his  interest. 

Work  V.  Ins.  Co.  11  Cush.  271;  Graves  v.  Ins. 
Co.  2  Cranch,  419;  Tate  v.  Ins.  Co.  13  Gray,  79; 
Burgher  v.  Ins.  Co.  17  Barb.  274;  Wood  v.  Ins. 
Co.  31  Vt.  552;  Sadler's  Co.  v.  Babcock.  1  Wils. 
10,  2  Atk.  554;  Howard  v.  Ins.  Co.  3  Den.  301 ; 
Murdock  y.  Ins.  Co.  2  N.  Y.  220;  THIou  v.  Ins. 
Co.  5  N.  y.  406;  Catlett  v.  Ins.  Co.  1  Paine, 
594;  Bell  v.  Anslexj,  16  East,  141. 

Cook,  alone,  at  the  date  of  the  policy  and  of 
the  fire,  held  the  grain  in  question  in  trust  or 
on  commission.  He  alone  was  the  bailee,  and 
alone  had  an  insurable  interest.  Hamilton  had 
no  custody,  was  no  bailee,  and  had  no  insurable 
interest.  No  action,  therefore,  can  be  main- 
tained; not  a  joint  action,  because  the  interest 
was  sole;  nor  a  sole  action,  because  the  policy 
\vas  joint. 

The  policy  was  void  for  fraud. 

All  untruth  uttered  with  intent  to  deceive 
others  for  the  benefit  of  the  deceiver,  is  contra 
bonos  nwres.  The  untrutii  of  the  continuance 
of  this  firm  was  kept  up,  that  Cook  might  profit 
by  "the  prestige"  and  that  Hamilton  might  have 
what  little  he  did,  done  without  commission. 
To  speculate  out  of  the  deception  was  in  both 
minds.  In  New  York  and  Georgia,  such  a  use 
of  names  is  a  statutory  misdemeanor  (3  Kent, 
Com.  31.  n.  a)  and  it  is  hard  to  say  why  every 
consignment  thus  obtained  was  not  a  felony,  in 
which  Cook  was  principal  and  Hamilton  ac- 
cessory. True,  they  remained  liable,  just  as  if 
they  had  been  partners;  but  Hamilton  himself 
had  withdrawn  whatever  he  had  that  made  his 
name  attractive.  But  the  name  remained, 
and  business  continued  to  follow  it.  It  in- 
creased the  demand  for  insurance.  Had  Cook 
been  left  to  himself  in  name,  as  he  was  in  re- 
sources, he  would  have  needed  le^s ;  and  the  de- 
fendant, while  it  would  certainly  have  been  in- 
vited to  a  smaller  risk,  might  possibly  have  re- 
fused altogether.  This  deception,  concerted 
malo  animo  et  causa  lucri,  increased  risk  and 
loss  and.  perhaps,  was  at  the  bottom  of  both. 

Messrs.  M.  R.  d  R.  Waite,  P.  Phillips,  Bis- 
sell  d  Oonill,  for  defendants  in  error: 
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The  agreement  whereby  the  name  and  credit 
of  Hnmiiton  were  loaned  to  Cook,  created  a 
partnership  in  e^'ery  matter  thereafter  trans- 
acted by  either  with  others,  under  said  firm 
name,  and  within  the  scope  of  such  business.  It 
was  what  the  law  defines  as  a  nominal  partner- 
ship.      Pars.  Part.  31. 

Such  agreement  was  lawful.  Every  man  may 
as  properly  lend  his  name  and  credit  as  any 
other  tninp  which  he  owns.    Pars.  Part.  116. 

The  nominal  partnership  once  created,  the 
right  of  either  partner  to  bind  the  other  in  all 
»nnttor«  nppertaininjr  to  the  business  carried  on 
in  said  firm  name,  is  precisely  the  same  as  if 
the  partnership  were  actual.  The  firm  is  as  to 
all  the  world,  except  the  partners  themselves. 
an  actual  copartnership. 

Pars.  Part.  41,  ftl,  115-119,  134,  135,  95,  413. 
414. 

Hnmiiton  had  an  insurable  interest.  He 
would  have  been  responsible  to  the  owners  of 
the  grain,  had  no  insurance  been  efTeoted. 

Dateni.  Com.  L.  $  471;  Buck  v.  Ins.  Co,  1 
Pet.  151. 

Insurance  etTected  by  Cook  under  the  author- 
ity whicli  Hamilton  had  conferred,  inured  to 
Hamilton's  benefit. 

1  Phil.  Ins.  {f  2(1;  2  Phil.  Ins.  1851. 

To  remove  every  possible  objection,  we  at  the 
trial  withdrew  our  claim  for  the  value  of 
Hamilton  and  Cook's  individual  grain. 

We  certainly  are  entitled  to  our  verdict  for 
the  value  of  goods  consigned  to  Hamilton  and 
Cook  under  instructions  to  Insure. 

2  Phil.  Ins.  S§  1058,  1965;  Ins.  Co.  v.  Jarl- 
son,  16  B.  Mon.  258-261;  1  Phil.  Ins.  §§  385. 
660. 

This  action  was  commenced  in  the  state  court, 
and  was  properly  brought  in  the  name  of  Ham- 
ilton, as  woll  as  Cook.  2  Saund.  &  C.  Ohio  St. 
953.  f  27;  Par«.  Part.  134,  135;  Coll.  Part.  §  96. 

The  insurance  company  did  not  expect  an}* 
action  from  Hamilton  in  protecting  the  grain 
against  loss  by  fire.  The  sole  custotly  and  care 
devolved  upon  the  railroad  company. 

Tlie  barjrain  b<'tween  him  and  Cook,  whereby 
the  latter  was  to  have  all  the  profits  and.  as  be- 
tween thenisrlvos.  pay  all  the  losses,  is  in  no 
way  material  to  the  risks  against  which  plnin- 
tiflf  agreed  to  insure. 

Tlicre  was.  therefore,  no  obligation  on  the 
part  of  Cook  to  disclose  to  plaintiff  in  error  the 
exact  nature  of  the  partnership  relation.  This 
silence  does  not  come  within  the  legal  definition 
of  a  concealment. 

1  Pl.il.  Ins.  S§  531,  676,  571,  573,  5SS,  640. 
660;  Pars.  Part.  414. 

For  the  same  reason  there  was  nothing  which 
can  be  con«*i(lered  a  misrepresentation.  Plain- 
tiff made  no  inquiries;  nor  did  defendants  in  er- 
ror upon  this  point  make  any  statement  what- 
ever.    1  Phil.  Ins.  IS  524,  639. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Hamilton  and  Cook  were  partners  in  the 
505*]  grain  commission  'business  at  Toledo, 
Ohio,  and  kept  their  consignments  of  grain  in 
store  in  an  elevator  at  that  place,  belonging  to 
the  Michigan  Southern  Railroad  Company, 
whose  employees  had  the  entire  charge  of  it. 
Hamilton  rotired  from  the  firm  in  July,  1867. 
but  no  notice  of  tlie  dissolution  was  given  and, 
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by  mutual  agreement,  Cook  was  allowed  to- 
carry  on  the  ousiness  in  the  partnership  name 
until  the  end  of  the  year.  During  this  period, 
insurance  to  the  amount  of  $10,000  was  effected 
with  the  plaintiffs  in  error,  in  the  name  of  the 
firm.  Hamilton  &  Cook,  against  loss  or  dama^ee 
by  fire  on  the  ''grain  in  store ;  their  own,  or  held 
by  them  in  trust,  or  on  commission,  or  sold  and 
not  delivered;"  this  being  the  usual  method  of 
taking  insurance  among  commission  merchants 
in  Toledo:  and  the  loss  for  which  this  actwn 
was  brought  by  Hamilton  A,  Cook,  occurred  on 
the  21st  of  December,  whilst  the  policy  was  run- 
ning. The  defense  set  up  was:  First,  want  of 
insurable  interest  in  Hamilton:  and  second, 
misrepresentation  and  concealment  with  regard 
to  the  interest.  Tlie  case  comes  upon  excep- 
tions to  the  charge  of  the  court,  which  was  la 
favor  of  the  plaintiffs  below:  and  the  principal 
question  is:  whether  insurance  can  be  effected 
in  the  name  of  a  nominal  partnership  where  the 
business  is  carried  on  by  and  for  the  use  of  one 
of  the  partners. 

Hamilton  was  a  nominal  partner,  held  out  to 
the  world  as  a  member  of  the  firm  by  his  own 
consent,  and  affected  with  every  liability  of  a 
partner — to  consignors'  creditors,  and  all  per- 
son* dealing  with  the  concern.  The  plaintifi^s 
claimed  that  this  was  a  sufficient  interc»st  to 
support  the  policy,  at  least,  in  a  commission 
business  where  insurance  wa*  effected  for  the 
benefit  of  the  real  owners  of  the  goods.  It  is 
objected  that  a  nominal  partner  is  only  held 
such,  adversely,  for  the  purpose  of  subjecting 
him  to  liability  as  a  partner,  and  not  for  the 
]Uirpose  of  giving  him  the  benefits  and  ad- 
vantages of  a  partner.  But  whilst  this  is 
generally  true,  the  interest  of  a  nominal  partner 
in  the  liabilities  of  the  firm  is  such  as  should 
entitle  him,  in  the  absence  of  any  attempt  to  de- 
fraud, to  join  with  the  other  members  of  the 
firm  in  effecting  insurance  on  the  property  of 
the  conceni.  As  Chief  Justice  Jones  remarked 
in  De  Forest  v.  Fulton  Ins.  Co.  1  Hall,  110: 
**It  does  not  always  require  either  the  legal  title 
or  beneficial  interest  in  the  property  to  entitle 
a  party  otherwise  connected  with  it  to  effect 
a  valid  insurance  u|>on  it.  A  carrier  may  in- 
sure goods  he  contracts  to  convey,  yet  h**  has 
neither  the  *legnl  title  nor  tht*  beneficial  f  *508 
intrre!*t  in  them,  but  he  is  responsible  for  their 
loss." 

Rut  the  case  of  a  nominal  partnership  carried 
on#for  the  lienefit  of  one  or  more  menil»ers  of 
the  firm  soenis  to  be  still  stronger.  For  it  may 
be  said  that  the  legal  interest  in  the  business 
is  in  the  firm,  whilst  the  beneficial  interest  is 
in  the  member  or  members  for  whose  use  it  is 
carried  on.  In  the  case  before  us,  as  to  all 
the  world  except  themselves,  the  legal  interest 
of  the  business  was  in  the  firm  of  Hamilton  k 
Cook,  the  beneficial  interest  in  Cook  alone.  And 
as  it  is  well  settled  that  a  trustee  or  agent  may 
insure  the  property  held  in  that  capacity  for 
the  benefit  of  all  concerned,  there  seems  to  be  no 
valid  reason  why  persons  constituting  a  nomi- 
nal partnership  should  not  be  competent  to  effect 
insurance  as  well  as  transact  th<»  other  business 
in  the  partnership  name.  In  this  case  the  inti- 
mate connection  of  Hamilton  with  the  busine:«s, 
and  the  fact  that  as  Itetween  him  ai.d  the 
consignors  of  the  grain  insured,  the  railroad 
company    with    whom    it    was  stored,  and  al! 
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other  persons  dealing  with  it,  he  was  actually 
a  partner,  and  incurred  all  the  responsibility 
and  risk  attaching  to  that  relation,  const itut4Ml, 
in  our  jodgnient.  a  sufHcient  basis  of  interest 
for  effecting  insurance  in  the  name  of  the  firm. 
The  doctrine,  established  by  a  number  of  cases, 
that  nominal  partners  are  proper  plaintiffs,  as 
well  as  proper  defendants,  in  actions  by  and 
against  the  firm,  lends  support  to  this  view. 
Pars.  Part.  134;  Story,  Part.  89  241,  242;  1 
Smith,  L.  Cas.  1190. 

The  case  before  us  is  an  especially  strong  one, 
from  the  fact  that  the  policy  was  effected  main- 
ly for  the  benefit  of  the  owners  of  grain  held  by 
Hamilton  &  Cook  on  commission.  The  action 
was  prosecuted  solely  for  their  benefit.  The 
plaintiffs,  on  the  trial,  expressly  waived  any 
claim  for  grain  belonging  to  themselves,  indi- 
vidually, and  asked  a  verdict  only  for  the  value 
of  the  grain  which  was  received  on  commission, 
claiming  to  recover  this  amount  for  the  use  and 
509*]  'benefit  of  the  owners.  The  liberality 
with  which  policies  of  this  character,  issued  to 
trustees  and  agents  for  the  benefit  of  parties 
really  interested,  are  sustained  by  the  courts, 
is  stated  and  illustrated  in  the  case  of  The  In- 
suronco  Company  v.  ChanCj  6  Wall.  609,  18  L. 
ed.  524,  decided  by  this  court  in  Doceniher  term, 
1806.  As  looking  in  the  same  direction,  we 
may  refer  to  the  cases  in  New  York  which  de- 
cide that  a  sale  bv  a  retiring  partner,  to  his  co- 
partners, of  his  interest  in  the  firm,  is  not  a 
oreoch  of  the  condition  that  the  policy  shall  be 
void  if  the  property  is  conveyed  without  the 
consent  of  the  insurance  company.  Hoffman 
▼.  .l^tna  Ina,  Co,  32  N.  Y.  405. 

The  other  ground  of  defense  was  that  there 
was  misrepresentation  and  concealment,  as  to 
the  interest,  which  vitiated  the  policy.  It  is 
laid  down  by  this  court  in  The  Columbian  Ins. 
Co,  V.  Laicrenoe,  2  Pet.  49,  that  an  applicant 
for  insurance  is  bound  to  fair  dealing  with  the 
underwriters  and.  in  his  representations,  should 
omit  nothing  which  it  is  material  for  them  to 
know;  nothing  whidi  would  probably  influence 
the  mind  of  the  underwriter  in  forming  or  de- 
clining the  contract.  This  doctrine  is  repeated 
in  several  subsequent  cases,  and  is,  undoubted- 
ly, the  well-established  law.  But  its  appli- 
cation will  depend  upon  the  circumstances  of 
each  case.  Generally  speaking,  it  is  undoubt- 
edly true  that  any  misrepresentation  with  re- 
gard to  the  ownership  of  the  property  insured 
will  sufiice  to  vitiate  the  policy.  But  policies 
are  constantly  applied  for  and  granted  on  gen- 
eral stocks  of  goods,  held  in  trust  or  on  consign- 
ment for  numerous  and  unknown  parties.  In 
such  cases  it  is  not  expected,  nor  would  it  be 
possible,  that  the  insurers  should  be  informed 
as  to  the  ownership.  They  are  content  to  insure 
for  the  benefit  of  whom  it  may  concern.  Of 
course  an  omission  to  disclose  the  ownership  in 
such  cases  cannot  be  regarded  as  an  improper 
concealment.  In  some  cases  it  is  important  to 
the  insurers  to  know  who  is  interested  in  the 
property,  in  order  that  they  may  form  a  judg- 
510*]  ment  as  to  the  probable  *care  which  will 
be  bestowed  in  its  custody  and  preservation. 
In  other  cases  this  knowledge  may  be  a  matter 
of  little  importance.  In  the  case  before  us  the 
grain  insured  was  in  the  sole  custody  and  care 
of  the  railroad  company,  and  the  insurers  were 
little  concerned,  as,  in  ract,  their  agent  made  no 
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inqujry,  who  were  the  owners  or  interested 
therein ;  and  no  representation  was  made  on  the 
subject,  further  than  to  make  the  application 
in  the  name  of  Hamilton  &  Cook,  and  to  a4c  for 
a  general  insurance  on  the  grain  in  the  elevator,, 
whether  their  own,  or  held  by  them  in  trust,  or 
on  commission,  etc.  Under  the  drcumstanoea 
of  the  case  we  do  not  see  that  anything  material 
for  the  insurers  to  know,  or  that  would  have* 
had  a  bearing  on  taking  the  risk  or  fixing  the 
premium,  was  concealed  or  withheld.  On  this 
subject  the  court,  at  the  request  of  the  plain- 
tiffs* counsel,  charged  the  jury  that  if  no  repre- 
sentations were  made  with  regard  to  the  indi- 
viduals who  composed  the  firm  of  Hamilton  4 
Cook,  there  was  no  misrepresentation  which 
could  avoid  the  policy,  and  that  if  Hamilton  4 
Cook  had  no  actual  care  or  custody  of  the  grain, 
but  that  so  far  as  regards  its  preservation  from 
fire,  it  was  entirely  in  the  control  of  the  rail- 
road company,  and  so  understood  by  the  de- 
fendant's agent  when  the  policy  was  effected, 
the  omission  to  notify  the  defendant  of  the 
agrei'nieut  of  dissolution  could  not  be  considered 
a  concealment  which  would  avoid  the  policy. 
Under  the  circumstances  of  the  case,  we  do  not 
think  there  was  any  error  in  this  charge. 
The  judgment  is  a/firmed. 

Dissenting,  Mr.  Justice  ClifforcL 


*THE  GORUAM  MANUFACTURING   r*51t 
COMPANY,  Appt,, 

GEORGE  C.  WHITE. 

(See  S.  C.  14  Wall.  511-531.) 

Patent   for   designs — identity   of — test   of  in- 

Iringement. 

•1.  The  acts  of  Conuresg  which  authorise  the 
i?rant  of  a  patent  for  deslcns,  contemplate  not  so 
much  utility  as  appearance:  and  the  thine  In- 
Tented  or  produced  for  which  a  patent  Is  driven.  Is 
that  which  gives  a  peculiar  or  dlstlnctire  appear- 
ance fo  the  manufacture  or  article  to  which  it  Is 
applied. 

2.  It  is  the  appearance  to  the  eye  that  constitutes 
mainly,  If  not  entirely,  the  contribution  to  the  pub- 
lic which  the  law  deems  worthy  of  recomprnse, 
and  Identity  of  appearance,  or  aameness  of  effect 
npon  the  eye.  Is  the  main  test  of  substantial  iden- 
tity of  design. 

3.  It  is  not  essential  to  identity  of  design  that 
the  appearance  siiould  be  the  same  to  the  eye  of  an 
expert.  If.  in  tlie  eye  of  an  ordinary  observer  giv- 
ing such  attention  as  a  purchaser  usually  gives, 
two  designs  are  substantially  the  same:  if  the  re- 
semblance is  such  lis  tu  deceive  such  an  observer 
and  sufHcient  to  induce  him  to  purchase  one.  sup- 

f nosing  it  to  be  tlie  other,  the  one  first  patented  Is 
nfringed  by  the  other. 

[Xo.  168.] 

Argued  Apr,  2^,  25,  1872,     Decided  Nov,  IBp 

1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  commenced  in  the  court  he- 
low  by  the  appellant,  upon  letters  patent  grant- 
ed to  John  Gorham,  Gorham  Thurber,  and  Lewis 
Dexter,  Jr.,  for  a  new  design  for  spoon  and 
fork  handles.  It  is  in  the  usual  form,  and  seta 
forth  the  grant  of  the  patent,  its  assignment  to 
the  complainant,  and  the  infringement  by  the 
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defendant,  and  prays  for  an  injunction  and  ao- 
<!ount. 

The  circuit  court  rendered  a  decree  in  favor 
•of  th^  defendant,  and  the  complainant  appealed 
to  this  court.  The  answer  admitted  the  grant 
of  the  patent,  but  denied  infringement. 
The  case  is  stated  in  the  opinion. 
Messrs.  C.  M.  KeUar  and  C.  F.  Blak«» 
"for  appellant: 

It  is  not  pretended  by  the  plaintiff  that  the 
'defendant*3  pattern  is  exactly  like  theirs;  but 
it  is  claim^  that  the  differences  are  immaterial, 
liave  no  effect  upon  the  artistic  result  of  the  de- 
signs, und  that  the  patterns  are  so  much  alike 
that,  in  the  langtiage  of  the  court  in  Cratcshay 
•V,  Thompson,  4  Man.  &  G.  3G3,  the  infringing 
goods  are  "calculated  to  deceive  the  unwary,  or 
persons  moderately  skilled  in  the  article,  and 
to  injure  the  sale  of  the  plaintiff's  goods." 

The  question,  then,  is:  Is  the  imitation  close 
enough  to  amount  to  an  infringement  of  the 
patent?  It  is  agreed  on  all  hands  that,  so  far 
as  the  outline  of  the  handles  goes,  the  two 
classes  of  exhibits  are  substantially  alike,  and 
that  the  differences  which  have  been  pointed 
out  relate  only  to  the  ornamentation. 

We  start,  then,  with  the  plain  spoon  of  the 
plaintiff's  outline,  without  ornament,  and  pro- 
•ceed  to  compare  it  with  the  plaintiff's  and  de- 
fendant's ornamentation.      Tlie  first  thing  that 
strikes  the  eye  is,  that  each  differs  from  the 
plain  handle  in  this;   that  in  each  there  is  a 
shoulder,  and  at  each  shoulder  a  scroll.    In  the 
plaintiff's  design  the  scroll    is    on    the    outer 
■thread:  in  the  defendant's  it  is  upon  the  inner 
•thread,  which  proceeds    downwards    from    the 
upper  part  of  tne  handle ;  but  both  are  scrolls ; 
"both  break  the  monotony  of  the   surface;    one 
scroll  turns  in  one  direction,  the  other  scroll 
turns  in  the  opposite  direction,  but  both  make 
little  bosses  which  are,  at  first  sight,  a  striking 
feature  of  the  plaintiff's  design.      The  top  of 
both  exhibits  is  crowned  by  the  meeting  of  the 
lines  of  the  threads.  In  the   plaintiff's   design 
they  turn  outwards;  in  the    defendant's    they 
turn  inwards.      In  the  plaintiff's  design  a  boss 
of  metal  surmounts  these  two  scrolls;  in  the  de- 
fendant's a  boss,  a  little  larger,  shaped  like  a 
shield,  crowns  the  in-turning  bosses;  but  both 
"break  the  outline  of  the  top  of  the  handle,  and 
both  have  a  broken  surface,  which  is  a  relief 
to  the  eye  of  the  observer. 

In  the  plaintiff's  design  there  are  two  threads 
-which  surround  the  handle;  in  the  defendant's 
there  is  but  one.  But  the  defendant's  thread 
is  nearly  of  equal  width  with  the  two  threads 
of  the  plaintiff's  and  produces  substantially  the 
same  effect  upon  the  eye,  to  wit:  to  relieve  the 
"bald  surface  of  the  shank,  and  to  give  it  light- 
ness and  elegance.  In  defendant's,  the  shank 
terminates  at  the  bowl  in  a  point;  in  the  plain- 
tiff's the  end  of  the  shank  is  rounded;  but  the 
difference  is  veiy  slight,  and  requires  close 
examination  to  see  it. 

It  is  nowhere  pretended  that  a  spoon  or  fork 
with  the  threaded  handle,  having  bosses  at  the 
shoulder  and  crowned  by  the  roeetin?  of  the 
threafls,  and  with  a  boss  surmounting^  this 
crown,  was  ever  known  before;  and  it  is  sub- 
mitted that  in  this  state  of  the  art,  to  use  one 
wider  thread  for  two  threads,  and  in-turning 
-scrolls  for  out-turning  scrolls,  is  a  mere  color- 
able evasion,  and  not  substantially  a  different 
«3x 


design.  In  other  words,  that  the  devices  of  the 
defendant  are  simply  the  equivalents  of  the 
plaintiff's  design,  in  an  artistic  point  of  view. 

How  is  this  to  be  decided  Is  it  by  consider- 
ing each  line  and  scroll  an  independent  device, 
and  regarding  the  patent  as  being  a  patent  for 
the  combination  of  them  as  instrumentalities! 
Or  is  it  for  the  design  as  a  whole,  to  produce  a 
certain  artistic  effect  upon  the  eye? 

To  answer  this  question,  it  is  needful  to  con- 
sider the  purpose  of  the  act  of  Congress  under 
which  this  patent  was  granted.  It  was  de- 
signed to  foster  and  encourage  the  decorative 
arts.  The  decorative  arts  appeal  solely  to  the 
eye.  Threads,  bosses,  scrolls,  tips,  considered 
individually  and  apart,  have  no  special  artistic 
value  or  effect  upon  the  eye.  It  is  their  re- 
lation to  that  which  they  are  employed  to 
decorate,  and  to  the  parts  with  whicTi  they  are 
united  to  produce  the  general  effect,  which  gives 
them  their  artistic  signification.  It  is  the  eye 
of  the  obsen-er  which  is  to  determine  whether 
or  not  the  design,  as  a  whole,  is  or  is  not  ar- 
tistic, and  whether  or  not  it  embodies  the  same 
artistic  idea  or  thought. 

The  lueans  proposed  to  encourage  the  dec- 
orative arts  is,  to  secure  to  those  who  devote  to 
thein  time,  study  and  attention,  the  reward  of 
a  market  for  their  productions.  This  market 
is  made  up,  not  of  professional  experts,  but  of 
persons  who  purchase  the  articles  either  for 
Kale  or  for  use.  It  is  uncontradicted  that  thia 
latter  class  would,  going  to  the  market  to  pur- 
chase silverware,  purchase  one  of  these  patterns, 
supposing  they  were  purchasing  the  other. 

The  learned  judge  who  tried  the  case  belovr, 
treated  this  natent  as  being  for  a  combination 
of  instrumentalities,  precisely  as  he  would  treat 
a  patent  for  a  combined  machine,  as  being  for 
a  combination  of  its  operative  parts.  Now, 
looking  at  the  matter  technically,  there  can  be 
no  doubt  that,  even  in  this  point  of  view,  if  the 
devices  used  by  the  defendant  are  the  equiva- 
lents of  those  used  by  the  plaintiff  (that  is  to 
say,  producing  substantially  the  same  effect  in 
substantially  the  same  manner),  then  they  are 
within  the  patent. 

Take  the  threads  of  the  plaintiff  and  the 
threads  of  the  defendant;  what  is  the  function 
of  each  when  it  is  placed  upon  the  spoon  or 
fork?  Clearly  to  break  its  blank  surface  and 
give  it  variety,  lightness,  and  elegance.  Do  not 
both  operate  upon  the  eye  in  the  same  manner, 
to  wit:  by  narrowing  the  plain  surface  of  the 
shank  and  the  upper  part  of  the  handle? 
What  is  the  office  of  the  scrolls  at  the  shoulder? 
To  break  the  monotony  of  the  thread  and  to 
give  the  eye  something  to  rest  upon;  and  the 
same  ofiice  is  performed  in  the  same  way  by  the 
ornamentation  at  the  top  of  both.  All  these 
effects  are  produced  upon  the  eye,  and  are  the 
functions  of  tlie  devices  in  both  patents. 

The  court  below  also  erred  in  the  construction 
of  the  statute. 

Patents  for  designs  are  granted  under  the 
provisions  of  |  3  of  the  patent  act  of  Aug.  29, 
1842,  as  amended  by  I  11  of  the  patent  act  of 
Mar.  2,  1861.  The  last-named  act  differs  onlj 
from  the  former,  as  to  the  duration  of  such 
grants,  and  the  fees  to  be  paid  to  the  govern- 
ment therefor. 

Section  3  of  the  act  of  1842  authorizes  the 
grant  of  lett^s  patent  for  any  new  and  ori^oal 
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design  for  a  manufacture,  whether  of  metal  or 
other  material  or  materials,  and  after  enumer- 
ating various  other  designs,  or  any  new  and 
original  shape  or  configuration  of  any  article  of 
manufacture. 

The  court  below  says:  *'A  design  for  a  con- 
figuration of  an  article  of  manufacture  Is  em- 
braced within  the  statutes  as  a  patentable  de- 
sign, as  well  as  a  design  for  an  ornament  to  be 
placed  on  an  article  of  manufacture.  The  object 
of  the  former  may  solely  be  increased  utility, 
while  the  object  of  the  latter  may  solely  be  in- 
creased gratification  to  a  cultivated  taste  ad- 
dressed through  the  eye." 

This,  we  submit,  is  error. 

The  sole  purpose  of  this  provision  of  the  stat- 
ute is  to  encourage  the  development  of  beauty 
and  taste  in  matters  of  art,  whether  as  applied 
to  the  fine  arts  or  to  manufactures. 

As  applied  to  manufactures,  it  is  to  add  to 
what  is  useful,  beauty  of  configuration  and 
ornamentation. 

A  change  of  form  which  produces  a  useful  re- 
sult, is  the  subject-matter  of  patent  as  an  in- 
vention.   Davis  V.  Palmer,  2  Brock.  298. 

A  configuration  addressed  to  the  eye  may  in- 
cidentally increase  utility,  and  still  be  patent- 
able as  a  design ;  but  if  the  object  be  increased 
utility  alone,  it  is  not  patentable  as  a  design. 

If  the  defendant's  spoons  and  forks  are  so 
cloiM>  an  imitation  of  plaintiff's  desiftn  that  pur- 
chasers will  mistake  the  one  for  the  other,  it 
must  be  for  the  reason  that  the  configuration 
and  ornamentation  of  the  two  are  substantially 
alike. 

Designs  have  characteristic  features  which 
impress  the  eye  as  the  characteristic  features  of 
a  mechanical  organization  impress  the  reason. 
And  in  tl^e  one  case  as  in  the  other,  the  minor 
details  may  be  varied  to  any  extent.  So  long 
as  they  do  not  vary  the  impression  on  the  eye  in 
the  one  case,  and  the  impression  on  the  reason 
in  the  other  case,  the  design  as  the  mechanical 
organization  will  remain,  in  substance,  the 
same. 

Each  produces  the  same  result  in  precisely 
tlie  same  way,  and  each,  as  applied  to  a  plain 
spoon  of  the  outline  of  both,  nas  substantially 
the  same  artistic  result;  and  so  within  the 
strictest  definition  of  the  law  of  equivalents,  the 
defendant's  ornamentittion  as  applied  to  the 
plain  spoon  of  this  outline,  must  be  regarded  as 
the  equivalent  of  the  plaintiff's  ornamentation, 
when  so  applied. 

The  decided  cases  In  England  and  In  this 
country  contain  but  little  which  is  authoritv 
upon  the  question  involved  in  this  case.  In  ad- 
dition to  the  chancery  suit  above  cited,  there  is 
only  the  case  of  Root  v.  Ball,  4  McLean,  177, 
which  has  a  direct  bearing  upon  it,  and  that  de- 
cidoH  that  a  design  which  produces  substantial- 
ly the  same  appearance  as  that  described  in  the 
patent  i^  an  infringement.  The  law  of  trade- 
mark is  this :  "That  no  person  shall  use  upon 
his  goods  a  mark  which  has  been  adopted  by  an- 
other, and  become  known  in  the  market  as  indi- 
eating  that  the  goods  so  marked  are  his.  These 
trade^marks,  like  designs,  appeal  to  the  eye, 
and  are  to  be  judged  solely  oy  the  effect  they 
produce  upon  the  mind  of  the  ordinary  pur- 
chaser. Their  purpose  is  to  secure  to  the  per- 
son using  the  trade-mark  his  market,  and  the 
piirpoAo  or  design  of  the  patent  is  to  secure  the 
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inventor  his  market;  but  it  has  long  been  recog- 
nized that  a  trade-mark  would  be  of  no  value  if 
it  was  not  infringed,  unless  it  was  copied  ex- 
actly and  accurately.  The  courts  have  long  held 
the  rule  which  is  laid  down  in  the  case  of  Seicso 
V.  Proveeende,  L.  R.  I  Ch.  App.  192. 

"What  degree  of  resemblance  is  necessarv, 
from  the  nature  of  things,  is  a  matter  incapable 
of  determination  a  priori.  All  that  a  court  of 
justice  can  do  is  to  see  that  no  trader  can  adopt 
a  trade-mark  so  resembling  that  of  a  rival  that 
ordinary  purchasers,  purchasing  with  ordinary 
caution,  would  be  likely  to  be  misled.  It  would 
be  a  mistake  to  suppose  that  the  resemblance 
must  be  such  as  to  deceive  persons  who  should 
see  the  two  marks  placed  side  by  side.  The  rule 
so  restricted  would  be  of  no  practicml  use." 

Walton  V.  Crowley,  3  Blatchf.  440;  EdeUtm 
V.  EdeUten,  1  De  O.  J.  k  S.  185;  Knott  v.  ifor- 
gan,  2  Keen,  213;  Cletnent  v.  Haddiok,  22  Law, 
428;  Croft  v.  Day,  7  Beav.  84;  Clark  v.  Clark, 
25  Barb.  76. 

The  construction  of  desiffiis  contended  for  by 
defendant's  patents  woula  make  them  of  no 
practical  use  to  designers.  The  law  intends  to 
reward  him  who  has  produced  a  new  and  beauti- 
ful ornament,  with  the  pectmiary  fruits  whieh 
would  result  from  the  public  desire  to  possess 
that  ornament.  The  human  eye  is  so  construct- 
ed that  it  is  not  afTected  by  a  series  of  details 
as  individual  parts;  but  in  looking  at  works  of 
art  it  grasps  the  whole  as  an  entirety.  To  al- 
low another  to  produce  subrtantially  the  same 
artistic  effect,  to  give  substantially  the  same 
pleasure  to  the  eye,  by  preserving  the  spirit  and 
effect  of  the  new  design,  while  deviating  from 
it  in  details  which  are  not  readily  perceived, 
would  render  nu^ory  the  whole  purpose  of  the 
statute,  and  falsify  the  promise  of  reward  which 
it  holds  out  to  artists. 

Not  only  this;  the  introduction  of  a  new  dc* 
«ign  in  silver  is  attended  with  very  serious  ex- 
penses. Mr.  Sperry  says  that,  to  one  in  the 
trade  to  introduce  a  new  design,  would  cost 
for  dies  and  other  tools,  from  $3,000  to  $4,000, 
and  that  to  parties  not  in  the  business  it  would 
cost  at  least  $0,000. 

In  view  of  this  fact  and  of  the  comparatively 
small  number  of  patterns  which  are  a  success, 
no  manufacturer  would  be  justified  as  a  busi- 
ness man,  in  risking  his  money  in  bringing  out 
new  designs  if,  as  soon  as  they  were  a  success, 
they  could,  under  the  law,  be  auccessfullv  imi- 
tated by  making  small  variations  in  details,  not 
noticeable  to  the  general  public,  which  would 
thus  take  away  the  market  from  his  goods. 

ifessrt.  Cfreo.  Oifford  and  W.  C,  Witter, 
for  appellee: 

The  law  applicable  to  inventions  in  nmchinery 
and  to  the  infringement  of  patents  for  inven- 
tions in  machinery,  is  applicable  also  to  inven- 
tions of  designs  and  to  the  infringement  of  pat- 
ents for  designs. 

An  invention  of  a  machine  usually  consists 
of  parts  and  the  relation  of  parts,  or  the  re- 
lation of  parts  only,  resulting  in  a  particular 
mode  of  operation,  which  is  Uie  characterizing 
feature  of  the  invention. 

The  invention  of  a  process  usually  consists  of 
successive  steps  in  the  mode  of  procedure,  pro- 
ducing successive  intermediate  results  which 
tend  to  and  terminate  in  the  final  result.  This 
final  result  may  be  a  new  product  or  substance, 
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or  it  may  be  an  old  but  improved  product  or 
BubetaiK'e,  or  it  may  be  an  old  product  produced 
in  a  more  advantageous  way. 

Tlie  object  to  be  attained  by  a  design  is  not 
always  limited  to  mere  appearance;  the  end 
may  be  utility.  Improvements,  where  mere 
changes  of  form  are  useful,  may  be  patented  as 
designs,  and  because  useful^  and  not  because  of 
greater  beauty  or  a  more  agreeable  appearance. 

The  statute  distinctly  provides  for  such  de- 
signs ;  the  words  of  the  statute  are :  ''any  new, 
liseful  and  original  shape  or  configuration  of 
any  article  of  manufacture." 

A  design  is  claimed  as  a  unity,  but  it  is  made 
up  of  parts,  nevertheless,  like  inventions  in  ma- 
chinery, all  of  the  parts  in  combination  consti- 
tuting the  unity.  The  law,  therefore,  apj^li- 
oable  to  an  invention  in  machinery  is  in  like 
manner  applicable  to  inventions  of  designs. 

Booth  V.  Garrelly,  1  Blatchf.  247;  Root  v. 
Ball,  4  McLean,  177 ;  Wooster  v.  Crane,  2  Fish. 
683. 

In  determining  the  question  of  infringement 
of  a  patent  for  a  design,  the  same  principles 
and  rules  must  be  applied  as  are  applicable  in 
determining  the  question  of  infringement  of  a 
patent  for  a  oombination  in  machinery. 

If  the  patented  design  consists  of  a  new  ad- 
dition to  some  old  design,  then  any  other  per- 
son has  a  right  to  take  the  same  old  part  and 
add  thereto  a  part  substantially  different  from 
that  added  by  the  patentee,  and  the  use  of  the 
design  so  composed  would  not  infringe  the  pat- 
ent.   Root  V.  Ball,  supra. 

The  court,  in  determining  the  Question  of  in- 
fringement of  a  patent  for  a  design,  should  be 
governed  by  the  same  rules  as  to  similarities 
and  differences  that  the  Commissioner  of  Pat- 
ents is  in  granting  a  patent. 

The  court,  in  comparing  designs  to  determine 
the  question  of  infringement,  must  be  governed 
by  some  principle  or  rule.  It  cannot  say  that 
because  two  articles  resemble  each  other  in 
general  apoearance,  and  because  one  may  be 
mistaken  for  the  other  by  a  cursory  observer, 
therefore,  one  of  them  is  an  infringement  of  a 
patent  for  the  other.  Such  resemblance  may 
be  due  to  something  not  invented  by  the  pat- 
entee and  not  patented.  Two  articles  may  re- 
semble each  otner  in  general  appearance,  when 
one  of  them  in  some  part  contains  a  patented 
design  an^  the  other  nas  no  such  part,  or  any- 
thing corresponding  therewith.  Two  spoons 
of  corresponding  size  resemble  each  other,  be- 
cause they  are  spoons  and  have  the  form  of 
spoons.  This  might  be  true,  notwithstanding 
one  might  contain  an  ornament  of  one  design, 
and  the  other  an  ornament  of  an  entirely  dif- 
ferent design.  So  a  spoon  or  fork-handle  may 
have  an  old  form  in  reference  to  the  outline  or 
general  shape,  r'^d  yet  contain  a  patented  de- 
sign of  an  ornament  on  some  part  of  it,  which 
would  not  be  noticed  without  naving  attention 
specially  called  to  it.  In  such  a  ease,  evidence 
of  a  general  resemblance  of  the  two  articles  and 
that  one  might  be  mistaken  for  the  other  would 
not  prove  anything  of  use. 

This  is  exactly  the  mistake  made  l^  the  com- 
plainants in  the  examination  of  their  witnesses 
m  this  case.  Tliey  have  examined  in  respect 
to  general  appearances,  which  are  not  due  to 
the  additicms  made  by  the  patentee  to  the  old 
article. 
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There  must  be  reference  not  only  to  the  gen- 
eral appearance  of  the  article,  but  to  the  means 
of  causing  that  general  appearance. 

The  commissioner,  in  determining  whether  or 
not  to  allow  a  patent  in  such  case,  posses  from 
the  general  appearance  of  the  article  on  which 
the  ornament  is  placed,  to  the  ornament  itself, 
to  ascertain  wliat  the  applicant  has  done;  that 
is,  to  ascertain  what  ngures  or  partf^  he  has 
added,  and  which  enter  into  the  construction  of 
the  ornament;  because  if  all  that  the  applicant 
has  done  is  to  add  a  peculiar  ornament  to  the 
old  article,  then  any  other  person  may  add  a 
substantially  different  ornament  to  the  old 
article  and  not  infringe. 

The  patent  is  granted  for  the  novelty  of  the 
parts  and  the  relation  of  the  parts  constituting 
the  design,  the  same  as  for  combinations  of 
mechanism.  In  a  machine,  the  parts  and  re- 
lations of  parts  are  the  means  which  produce 
the  result;  the  result  is  the  mode  of  operation 
or  capacity  of  the  machine.  In  like  manner  in  a 
design,  the  parts  and  relations  of  parts  are  the 
means  whidi  produce  the  result;  but  in  a  design 
the  usual  result  is  appearance.  The  result,  in 
case  of  a  machine,  is  addressed  to  the  judgment; 
while  in  case  of  a  design,  the  result  is  in  most 
instances,  but  not  always,  addressed  to  the  eye. 
In  neither  case  is  the  result  patented  or  patent- 
able; it  is  the  means  only  that  is  the  subject  of 
a  patent.      0*Reillff  v.  Morse,  16  How.  62. 

When  White  applied  for  his  first  patent,  the 
complainant's  patent  having  then  been  issued. 
White  was  required  to  describe  in  his  specifica- 
tion the  several  parts  which  entered  into  the 
construction  of  his  design,  and  which  would  and 
did  distinguish  it  from  that  of  the  complainant, 
and  from  everything  else  then  known,  and  it 
was  for  a  design  so  identified  that  he  obtained 
his  patent. 

When  White  applied  for  his  second  patent, 
he  was  required  to  describe  and  did  describe 
peculiarities  which  distinguished  the  design  for 
which  he  asked  a  patent,  from  the  design  whidi 
he  had  previously  patented,  and  also  from  the 
complainant's  design,  and  from  all  others  then 
known. 

These  three  patents  (that  is,  the  two  White 

S stents  and  the  complainant's  patent)  were  all 
istinct  from  and  independent  of  each  other. 

The  design  covered  by  complainant's  patent 
consists  of  the  combination  of  two  ffeneral  di- 
visions ;  one  is  the  outline  or  the  contour  of  the 
edge  of  the  handle,  and  the  other  is  the  orna- 
ments on  the  sides  of  the  handle. 

As  nothing  less  than  the  whole  is  patented, 
there  can  be  no  infringement  of  the  patent  un- 
less both  of  those  divisions  of  forme  be  sub- 
stantially emploved.  If  the  outline  be  used 
with  substantially  different  side  ornaments,  or 
the  side  ornaments  be  used  with  a  substantial- 
ly different  outline  of  the  edge,  then  only  one  of 
the  two  elements  constituting  the  patented  CMn- 
bination  would  be  used,  and  that,  by  well-set- 
tled principles,  would  not  be  an  infringement 
of  the  combination. 

The  complainant's  patent  is  expressly  limited 
to  peculiarities  which  the  defendant's  handles 
do  not  contain. 

Complainant's  patent  describes,  as  peculiari- 
ties of  their  design,  at  least  twelve  things,  none 
of  whidi  are  in  any  design  used  by  the  defend- 
ant. 
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The  following  are  described  and  represented 
as  peculiarities  of  the  design  covered  by  com- 
plainant's patent,  and  none  of  these  features 
are  in  any  of  the  designs  used  by  the  defendant : 

1.  Three  protuberances  united  form  the  up- 
per tip  of  the  handle, 

2.  A  thread  on  the  boundary  of  the  handle, 
broken  at  the  shoulders  of  the  handle. 

3.  The  boundary  thread  i?  turned  at  the 
shoulders  into  the  form  of  rosettes  having  the 
appearance  of  two  parts  twisted  together. 

4.  The  stem  of  the  handle  between  the  shoul- 
ders and  the  bowl  has  two  threads  on  each  edge. 

5.  On  each  edge  of  the  leaf  or  palm  of  the 
handle  is  a  thread  inside  of  the  boundary 
thread. 

6.  These  threads  on  the  leaf  or  palm  of  the 
handle,  and  which  are  inside  of  the  boundary 
thread  towards  the  end  of  the  handle,  turn  out- 
ward from  each  other,  forming  diverging 
scrolls. 

7.  These  scrolls  of  the  inner  threads  form  a 
part  of  the  outline  or  boundary  of  the  handle. 

8.  The  exb'eme  upper  end  of  the  handle  is 
formed  l^  a  tip  inserted  between  these  two 
scrolls. 

9.  The  inner  threads  of  the  leaf  or  palm  of 
the  handle  ahnt  against  the  rosettes  formed  by 
the  outer  threads  at  the  shoulders  of  the  handle. 

10.  The  surface  of  the  handle,  between  the 
shoulder  swells,  which  swell  gradually,  flattene 
towards  the  widest  part  of  the  leaf  of  the  han- 
dle. 

11.  The  inner  threads  on  the  stem  of  the 
handle  unite  near  the  bowl  in  a  swell  or  boss. 

12.  On  the  under  side  of  the  handle  a  small 
raised  leaf  is  inserted  between  the  two  threads 
on  both  sides. 

Nothine  is  used  by  the  defendant  which  is 

C tented  Dj  eomplainant's  patent.  Nothing 
»  than  the  whole  of  the  parts  in  combination 
is  patented,  and  that  is  not  used  by  the  defend- 
ant. 

It  is  proved  and  conceded  that  none  of  these 
peeuliaiities  of  complainant's  side  ornaments 
are  in  the  defendant's  design.  A  large  num- 
ber of  witnesses  on  the  part  of  the  defendant 
■wear  and  give  their  reasons  in  detail;  and 
there  is  not  a  single  witness  on  either  side,  who 
■wears  to  the  contrary  or  who  has  pretended 
that  the  side  ornaments  in  defendants  design, 
in  themselves  considered,  are  the  same,  or  sub- 
stantially the  same,  as  the  sid<S  ornaments  in 
the  complainant's  design. 

The  design  patented  b^  White  in  his  first 
patent,  and  which  for  a  short  time  was  used  by 
&e  defendant,  did  not  contain,  as  appears  by 
the  patent  itself,  the  oomplainant's  side  orna- 
ments; and  it  not  onlv  had  side  ornaments 
which  were  substantially  different  from  those 
of  the  complainant,  but  they  were  patented  as 
being  different. 

The  design  patented  by  White  in  his  second 

Satent,  and  which  is  the  one  since  used  by  the 
efendant,  has  neither  the  oomplainant's  out- 
line of  the  handle  of  the  spoon  nor  the  side 
ornaments;  that  is,  it  has  neither  of  the  two 
classes  of  elements  which  constitute  the  design 
of  the  complainant. 

The  design  patented  to  White  by  his  first  pat- 
ent, which  was  dated  Jan.  16,  18^7,  not  con- 
taining the  complainant's  side  ornaments,  could 
not  infringe  oomplainant's  patent,  even  assum- 
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ing  that  it  had  the  outline  or  edge  contour  used 
by  the  complainant,  because  in  that  case  it 
would  contain  only  one  of  the  elements  of  the 
combination  patented. 

Tlie  complainant  in  the  court  below  relied 
diiefly  on  tne  decisions  in  cases  of  trade-marks. 
It  assumed  that  a  trade-mark  was  so  nearly  the 
same  as  the  subject-matter  of  a  patent  for  a  de- 
sign as  to  make  an  adjudicated  case  in  one,  an 
authority  for  the  other. 

This  is  a  mistake. 

The  law  applicable  to  trade-marks  is  not  the 
law  which  is  applicable  to  letters  patent. 

A  patent  for  a  design,  like  a  patent  for  any- 
thing else,  must  be  governed  by  the  law  of  pat- 
ents. When  a  {Mitent  is  taken,  the  patentee 
voluntarily  commits  the  subject-matter  of  his 
patent  to  the  province  of  the  patent  law.  He 
voluntarily  puts  it  in  that  class  of  property. 
He  invokes  the  aid  of  the  patent  law  for  its  pro- 
tection, and  he,  therefore,  voluntarily  submits 
to,  and  must  abide  by  that  law. 

Again;  the  subject-matter  of  a  patent  and 
that  of  trade-marks  are  not  onlv  ffovemed  by 
different  law,  but  they  are  entirely  different 
things.  A  design  does  not  perform  the  ofBce 
of  a  trade-mark ;  a  trade-mark  does  not  perform 
the  office  of  a  design.  A  trade-mark  forms  no 
part  of  the  article  on  which  it  is  placed ;  it  is  a 
mere  sign  and  has  no  reference  to  any  chanee 
in  the  article  on  which  it  is  used.  A  trademanc 
is  placed  on  the  article,  not  to  change  or  affect 
the  article,  but  to  indicate  the  origin  or  owner- 
ship of  the  article.  Such  is  not  the  func- 
tion or  oflice  of  a  design.  A  design  be- 
comes and  is  part  of  the  article  itself;  it  Is 
incorporated  with  the  article,  and  is  bought  and 
sold  and  used  as  a  certain  part  of  the  article, 
just  as  much  as  if  it  were  a  new  mechanical 
combination.  A  design  has  reference  to  some 
alteration  in  the  character  of  the  article,  a 
trade-mark  has  no  such  property. 

The  use  of  an  infringing  trade-mark  is  to 
fraudulently  deceive  the  purchaser,  causing  him 
to  believe  that  he  is  purchasing  goods  of  one 
manufacturer,  when  in  fact  they  were  made  by 
another.  It  is,  therefore,  a  fraud,  and  intend- 
ed to  deceive  and  cheat  the  purchaser.  The  use 
of  the'Wliite  design  by  the  defendant  does  not 
and  cannot  have  any  such  effect.  It  has  no  re- 
sult of  such  a  kind.  It  is  not  used  to  deceive, 
and  cannot  be.  No  such  result  is  claimed  by 
the  complainant.  All  it  claims  or  pretends 
to  claim  is,  that  the  design  used  by  the  defend- 
ant is  upon  plated  articles,  and  that  theirs  is 
upon  silver  articles;  and  that  because  of  some 
resemblance  in  general  appearance  to  a  cursory 
observer,  parties  will  not  so  readily  purchase 
their  articles,  for  fear  somebody  will  suppose 
that  they  have  plated  articles;  that  is,  their 
claim  is  that  the  defendant's  design  must  be 
suppressed  because  it  is  on  plated  articles  and 
theirs  is  on  silver  articles.  All  that  they  com- 
plain of  is,  that  the  defendant's  design  being 
used  upon  plated  articles  will  render  it  so  com- 
mon in  the  estimation  of  some,  that  they  would 
not  like  to  piurchase  a  silver  article,  which, 
from  general  appearance,  might  seem  to  a 
cursory  observer  to  be  a  similar  thing. 

They  do  not  claim  that  anyone  is  deceived  by 
the  use  of  defendant's  design,  nor  that  there  is 
any  attempt  to  deceive  anyone  by  such  use. 

nliat  purchaser's  eye  is  deceived  by  the  de- 
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fendant's  use  of  his  designs?  Does  any  pur- 
chaser of  the  plated  goods,  having  on  them  the 
defendant's  design,  suppose  he  is  buying  silver 
goods?  Does  any  purchaser  of  a  spoon  sold  as 
a  plated  article  for  fifty  cents,  suppose  that  he 
is  buying  a  silver  spoon  worth  $4?  Does  a 
purchaser,  when  buying  a  plated  spoon  which  is 
marked  and  sold  as  the  manufacture  of  Rogers 
ft  Brother,  suppose  that  he  is  purchasing  a 
silver  spoon  manufactured  by  the  Oorhani 
Manufacturing  Company? 

But  even  if  the  design  patented  by  complain- 
ant's patent  were  a  trade-mark,  and  the  aesign 
used  by  the  defendant  were  a  trade-mark  so  as 
to  make  it  a  question  between  two  trade-marks, 
the  latter  would  not  be  an  infringement  on  the 
former.  It  is  true  that  as  between  a  trade- 
mark and  an  imitation  of  it,  such  general  re- 
senkblance  as  would  mislead  buyers  who  exer- 
cise the  usual  amount  of  prudence  and  caution, 
may  constitute  an  infringement;  but  in  such 
case,  the  resemblance  must  be  between  the  two 
trade-marks  which  are  placed  on  the  article; 
that,  is  the  imitation  trade-mark  must  in  itself 
have  a  resemblance  to  the  genuine  trade-mark. 
The  two  thinss  in  such  case  to  be  compared  is 
the  individual  imitation  with  the  individual 
genuine.  In  making  the  comparison,  neither 
the  imitation  nor  the  genuine  article  can  in- 
clude in  its  appearance  the  form  or  any  other 
characteristic  of  the  article  on  which  the  mark 
is  placed.  The  general  appearance  referred 
to  in  such  case,  must  be  limited  to  the  general 
appearance  of  the  trade-mark,  and  cannot 
comprehend  therein  the  appearance  of  the 
article  on  which  the  trade-mark  is  placed. 

Mr.  Justice  Stronc  delivered  the  opinion  of 
the  court: 

The  complainants  are  the  owners  of  a  patent 
granted  on  the  IGth  day  of  July,  1861,  to  John 
Gorham,  Gorham  Thurber,  and  Lewis  Dexter, 
Jr.,  for  a  new  design  for  the  handles  of  table 
spoons  and  forks,  and  their  bill  charges  that 
their  patent  has  been  infringed  hy  the  defend- 
ant. The  validity  of  the  patent  is  not  denied, 
nor  ts  it  controverted  that  the  defendant  has 
sold  spoons  and  forks  which  had  upon  them  de* 
signs  bearing  some  resemblance  to  the  desigfn 
described  in  the  complainant's  patent.  But  it 
is  contended  that  none  of  the  designs  on  these 
articles  thus  sold  are  substantially  the  same  as 
the  design  covered  by  the  patent,  and  that  they 
are  all  independent  of  anything  secured  to  Gor- 
ham, Thurber,  and  Dexter,  the  patentees. 

The  sole  question,  therefore,  is  one  of  fact. 
Has  there  been  an  infringement?  Are  the  de- 
signs used  by  the  defendant  substantially  the 
same  as  that  owned  by  the  complainants?  To 
answer  tliese  questions  correctly,  it   is    indis- 

rable  to  understand  what  constitutes  identi- 
of  design,  and  what  amounts   to  infringe- 
ment? 

The  acts  of  Congress  which  authorize  the 
granting  of  patents  for  designs  were  plainly  in- 
tended to  give  encouragement  to  the  decorative 
arts.  They  contemplate  not  so  much  utility  as 
appearance,  and  that,  not  an  abstract  impres- 
Jkm  or  picture,  but  an  aspect  given  to  those 
8£5*]  clbjects  mentioned  in  the  *acts.  It  is  a 
new  and  origiwd  design  for  a  manufacture, 
whether  of  metal  or  other  material ;  a  new  and 
original  design  for  a  bust,  statue,  tms  relief,  or 
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composition  in  alio  or  baaao  relievo;  a  new  or 
original  impression  or  ornament  to  be  placed  oc 
any  article  of  manufacture;  a  new  ana  original 
design  for  the  printing  of  woolen,  silk,  cotton, 
or  other  fabrics;  a   new   and   useful    pattern, 
print,  or  picture,  to  be  either  worked  into  or 
on  any  article  of  manufacture;  or  a  new   and 
original  shape  or  configuration  of  any  article 
of  manufacture — ^it  is  one  or  all  of  these  that 
the  law  has  in  view.    And  the  thing  invented 
or  produced,  for  which  a  patent  is  given,  is  that 
which  gives  a  peculiar  or  distinctive  appearance 
to  the  manufacture,  or  article  to  which  it  may 
be  applied,  or  to  which  it  gives  form.      The  law 
manifestly  contemplates    that    giving    certain 
new    and    original    appearances    to    a    manu- 
factured article  may  enhance  its  salable  value, 
may  enlarge  the  demand  for  it,  and  may  be  a 
meritorious  service  to  the   public      It,   there- 
fore, proposes  to  secure  for  a  limited  time  to 
the  ingenious  producer  of  thoee  appearances  the 
advantages  flowing   from    them.      Manifestly, 
the  mode  in  which  those  appearances  are  pro- 
duced has  Tery  little,  if  anything,  to  do  with 
^ving  increased  salableness  to  the  article.    It 
IS  the  appearance  itself  which  attracts  attention 
and  calls  out  favor  or  dislike.  It  is  the  appear- 
ance itself,  therefore,  no  matter  bjr  what  agency 
caused,  that  constitutes  mainly,  if  not  entirely, 
the  contribution  to  the  public  which  the  law 
dcCTis  worthy  of  recompense.      The  appearance 
may  be  the  result  of  peculiarity  of  confip^ora- 
tion,  or  of  ornament  fluone,  or  of  both  conjoint- 
ly; but,  in  whatever  way   produced,   it  is  the 
new  things,  or  product,  which  the  patent  law  re- 
gards.     To  speak  of  the  invention  as  a  combi- 
nation or  process,  or  to  treat  it  as  each,  is  to 
overlook  its  peculiarities.      As  the  acts  of  Con< 
prress  embrace  only  designs  applied  or  to  be  ap- 
plied, tiiey  must  refer  to  finished  products  of 
mvention  rather  than  to  the  process  of  finishing 
them,  or  to  the  agencies  by  which  they  are  de- 
veloped.     A  patent  for  a  product  is  a  distinct 
thing  from  a  patent  for  the  elements  entering 
into  it,  or  for  the  ingredients  of   which   it  is 
composed,  or  for  the  combination  *that  [*526 
causes  it.      We  do  not  say  that  in  determining 
whether  two  designs  are  substantially  the  same, 
differences  in  the  lines,   the  configuration,    or 
the  modes  by  which  the  aspects  they  exhibit  are 
not  to  be  considered ;  but  we  think  the  control- 
ling consideration  is  the  resultant  effect.    Such 
was  the  opinion  of  Lord  Chancellor  Hatherly  in 
McCrea  t.  Holdstcorth,  6  Ch.  Ap.  Law  Rep.  418. 
That  was  a  suit  to  restrain  an  infringement  of 
a  design  for  ornamenting  a  woven  fabric.    The 
defense  was  a  denial  that  the  design  used  by  the 
defendants  was  the  same  as  that  to  which  the 
plaintiff  was  entitled.      The  ornament  on  both 
was,  in  part,  a  star,  but  on  one  it  waa  tamed 
in  an  opposite  direction  from  that  in  the  other; 
yet  the  effect  of  the  ornament  was  the  same  to 
the  eye.    Tlie  Lord  Chancellor  held  the  impor- 
tant inquiry  was  whether  there  was  any  dif- 
ference m  the  effect  of  the  designs,  not  whether 
there  were  differences  in  the  details   of   orna- 
ment.     "If,"  said  he,  "the  designs  are  used  in 
exactly  the  same  manner,  and  have  the  same  ef- 
fect, or  nearly  the  same  effect,  then,  of  ooorae, 
the  shifting  or  tumipg  round  of  a  star,  as  in 
this  particular  case,  cannot  be  allowed  to  pro- 
tect the  defendants  from  the   consequences  of 
the  piraey."      This  seems  most  reasonable*  for, 
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•8  we  have  said,  it  !•  the  effect  upon  the  eye 
which  adds  ralue  to  articles  of  ^rade  or  com- 
merce. So  in  Iloldnoorth  t.  McCrea,  2  Ap. 
Gas.  H.  L.  388,  Lord  Westbury  said:  "Now,  in 
the  ease  of  those  thinss  in  which  the  merit  of 
the  invention  lies  in  tne  drawing,  or  in  forms 
that  can  be  copied,  the  appeal  is  to  the  eye,  and 
the  eye  alone  is  the  judge  of  the  identity  of  the 
two  things.  Whether,  therefore,  there  be 
piracy  or  not  is  referred  to  an  unerring  judge, 
namely:  the  eye,  which  takes  the  one  figure  and 
the  other  figure,  and  ascertains  whetl^r  they 
are  or  are  not  the  same."  This  was  said  in  a 
case  where  there  was  nothing  but  a  drawing  of 
the  design. 

We  are  now  prepared  to  inquire  what  is  the 
true  test  of  identity  of  design.  Plainly,  it  must 
be  sameness  of  appearance,  and  mere  difl'erence 
A27*]  of  lines  in  the  drawing  or  *sketch,  a 
greater  or  smaller  number  of  lines,  or  slight 
variances  in  configuration,  if  insufficient  to 
change  the  effect  upon  the  eye,  will  not  destroy 
the  substantial  identity.  An  engraving  which 
has  many  lines  may  present  to  the  eye  the  same 
picture,  and  to  the  mind  the  same  idea  or  con- 
ception as  another  with  much  fewer  lines. 
The  design,  however,  would  be  the  same.  So, 
a  pattern  for  a  carpet  or  a  print,  may  be  made 
up  of  wreaths  of  flowers  arranged  in  a  partic- 
ular manner.  Another  carpet  may  have 
similar  wreaths,  arranged  in  a  like  manner,  so 
that  none  but  very  acute  observers  could  detect 
a  difference.  Yet  in  the  wreaths  upcm  one 
there  maj  be  fewer  flowers,  and  the  wreaths 
may  be  jplaoed  at  wider  distances  from  eadi 
other.  Surely  in  such  a  case  the  desisns  are 
alike.  Hie  same  conception  was  in  the  mind 
of  the  designer,  and  to  tnat  conception  he  gave 
czTO'essioii. 

if,  then^  identity  of  appearances,  or  as  ex- 
pressed in  JfoCreo  v.  Holdttoarthy  ntpra,  same- 
ness of  effect  upon  the  eye,  is  the  main  test  of 
substantial  identity  of  design,  the  only  remain- 
ing ouestion  upon  this  part  of  the  case  is, 
whether  it  is  essential  that  the  appearance 
should  be  the  same  to  the  eye  of  an  expert.  The 
court  below  was  of  opinion  that  the  test  of  a 
patent  for  a  design  is  not  the  eye  of  an  ordinary 
observer.  The  learned  judge  thought  there 
could  be  no  infringement  unless  there  was  "sub- 
sUntial  identity,'^  <'in  view  of  the  observation 
of  a  person  veraed  in  designs  in  the  psjrtienlar 
trade  in  question — of  a  person  engaged  in  the 
manufacture  or  sale  of  articles  containing  such 
deeigns  —  of  a  person  accustomed  to  compare 
such  designs  one  with  another,  and  who  sees 
and  examines  the  articles  containing  them  side 
by  side."  There  must,  he  thoufriit,  be  a  com- 
parison of  the  features  which  muce  up  the  two 
designs.  With  this  we  cannot  concur.  Such 
a  t4Mt  would  destroy  all  the  protection  which 
the  act  of  Congress  intended  to  give.  There 
never  could  be  piracy  of  a  patent^  design,  for 
human  ingenuity  has  never  yet  produced  a  de- 
sign, in  all  its  details,  exactly  like  another,  so 
like,  that  an  expert  could  not  distinguish  them. 
No  counterfeit  bank  note  is  so  identical  in  ap- 
628*]  pearance  *with  the  true  that  an  experi- 
enced artist  cannot  discern  a  difference.  It  is 
said  an  engraver  distinguishes  impressions 
made  hy  the  same  plate.  Experts,  therefore, 
are  not  the  persons  to  be  deceived.  Much  less 
than  that  wnidi  would  be  substantial  identity 
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in  their  eyes  would  be  undistinguishable  in  the^ 
eyes  of  men  ^nerally,  of  observers  of  ordinary 
acuteness.  bringing  to  the  examination  of  the 
article  upon  which  the  design  has  been  placed 
that  degree  of  observation  which  men  of  ordi- 
nary intelligence  five.  It  is  persons  of  the  lat* 
ter  class  who  are  the  principal  purchasers  of  the 
articles  to  which  designs  have  given  novel  ap- 
pearances, und  if  they  are  misl^,  and  induced 
to  purchase  what  is  not  the  article  they  sup- 
posed it  to  be;  if,  for  example,  they  are  led  to 
purchase  forks  or  spoons,  deceived  by  an  appar- 
ent resemblance  into  the  belief  that  they  bear 
the  **cottage*'  design  and,  therefore,  are  the  pro- 
duction of  the  holders  of  the  Gorham,  Thurber, 
and  Dexter  patent,  when  in  fact  they  are  not, — 
the  patented  are  injured,  and  that  advantage 
of  a  market  which  the  patent  was  granted  to 
secure  is  destroyed.  Tne  purpose  of  the  law 
must  be  effected  if  possible ;  out,  plainly,  it  can- 
not be  if,  while  the  general  appearance  of  the 
design  is  preserved,  minor  dinerenoes  of  detail 
in  the  manner  in  which  the  appearance  is  pro- 
duced, observable  by  experts  but  not  noticed  by 
ordinary  observers,  by  those  who  buy  and  use, 
are  suflicient  to  relieve  an  imitating  design  from 
condemnation  as  an  infringement.  ' 

We  hold,  therefore,  that  if,  in  the  e^  of  an 
ordinary  observer,  giving  such  attention  as  a 
purchaser  usually  gives,  two  designs  are  sub- 
stantially the  same,  if  the  resemblance  is  such 
as  to  deceive  such  an  observer,  inducing  him  to 

Surdiase  one  supposing  it  to  be  the  other,  the 
rst  one  patented  is  infringed  by  the  other. 
Applying  this  rule  to  the  facts  of  the  present 
case,  there  is  very  little  difficulty  in  coming  to 
a  satisfactory  conclusion.  The  Gorham,  Thur- 
ber, and  Dexter  design,  and  the  two  designs  sold 
by  the  defendant,  which  were  patented  U>  Leroy 
S.  White,  one  in  1867,  and  the  oth^  in  1868, 
are  alike  the  result  of  peculiarities  of  outline  or 
configuration,  and  of  ornamentation.  These 
make  *up  whatever  is  distinctive  in  ap-  [*529 
pearance,  and  of  these,  the  outline  or  configura- 
tion is  most  impressive  to  the  eve.  Comparing 
the  figure  or  outline  of  the  plaintiff's  design 
with  Uiat  of  the  White  desip  of  1867,  it  is  ap- 
parent tiiere  is  no  substantial  difference.  This 
IS  in  the  main  conceded.  Even  the  minor  differ- 
ences are  so  minute  as  to  escape  observation  un- 
less observation  is  stimulated  hv  a  suspicion 
that  there  may  be  diversity.  And  there  are  the 
same  res^blances  between  the  plaintiff's  de- 
sign and  the  White  design  of  1868,  and,  with  a 
single  addition,  the  minor  differences  are  the 
same.  That  additional  one  consists  in  this: 
At  the  upper  part  of  the  handle,  immediately 
above  the  point  where  the  broader  part  widens 
from  the  stem  with  a  rounder  shoulder,  while 
the  external  lines  of  both  designs  are  first  con- 
cave, and  then,  gradually  be^nne  convex,  the 
degree  of  concavity  is  greater  in  the  White  de- 
sign. How  much  effect  this  variance  -has  must 
be  determined  by  the  evidence.  In  all  the  de- 
signs, the  ornament  is,  in  part,  a  rounded  mold- 
ing or  bead  along  the  edge  with  scrolls  at  the 
shoulder  and  near  the  top.  There  are,  however, 
some  diversities  in  this  ornament,  which  are 
discoverable  when  attention  is  called  to  them. 
In  the  plaintiffs',  the  bead  is  interrupted  at  the 
shoulders  and  at  the  tip  by  the  scrolls,  while 
in  both  the  designs  of  White  it  is  continued  un- 
broken around  the  scrolls.    In  the  plaint*^-* 
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the  scrolls  turn  Inward  at  the  shoulders  and 
outward  at  the  tip.  In  the  White  design  they 
turn  inward  both  at  the  shoulders  and  at  the 
upper  end.  Hut  there  arc  the  same  number  of 
scrolls  in  all  the  designs,  and  they  are  similarly 
located,  all  having  the  appearance  of  rosettes. 
In  all,  the  external  beaa  is  formed  by  a  de- 
pressed line  running  near  the  edge  of  the  handle, 
out  in  the  plaintiff's  there  is  an  inner  line, 
making  a  second  very  thin  bead,  nearly  par- 
allel S>  the  external  bead  common  to  them 
all.  In  the  White  designs  this  inner  line  is 
wantinff  on  the  stem  of  the  handle,  though  not 
on  the  broad  part,  but  as  the  single  line  is  wider 
it  presents  much  the  same  appearance  as  it 
would  present  if  divided  into  two.  There  are 
other  small  diflTcrenccs  which  it  is  needless  to 
530*]  specify.  *What  we  hare  mentioned  are 
the  most  prominent.  No  doubt  to  the  eye  of  an 
expert  they  are  all  real.  Still,  though  vari- 
ances in  the  ornament  are  discoverable,  the 
auestion  remains:  Is  the  efTect  of  the  whole 
esign  substantially  the  same?  Is  the  adorn- 
ment in  the  \Vliite  design  used  instrumentally 
to  produce  an  appearance,  a  distinct  device,  or 
does  it  work  the  same  result  in  tlie  same  way, 
and  is  it.  tlicrefore,  a  colorable  evasion  of  the 
prior  patent,  amounting  at  most  to  a  mere 
equivalent?  In  regard  to  this  we  have  little 
doubt,  in  view  of  the  evidence.  Both  the  White 
designs,  we  think,  are  proved  to  be  infringe- 
ments of  the  Gorham  patent.  A  large  number 
of  witnosHOA.  familiar  with  designs,  and  most  of 
them  engjiged  in  the  trade,  testify  that,  in  their 
opinion,  there  is  no  substantial  difTerence  in  the 
three  designs,  and  that  ordinary  purchasers 
would  be  likely  to  mistake  the  White  designs 
ioT  the  "cottage,"  tnar.,  that  of  the  plaintiffs. 
This  opinion  is  repeated  in  many  forms  of  ex- 
pression, as,  that  they  are  the  same  pattern; 
that  the  essential  features  are  the  same;  that 
seven  out  of  ten  customers  who  buy  silverware 
would  consider  them  the  same;  that  manufac- 
turers as  well  as  customers  would  consider  them 
the  same;  that  the  trade  generally  would  so 
consider  them;  that,  thou^  there  are  differ- 
ences, they  would  not  be  noticed  without  a  crit- 
ical examination;  that  they  are  one  and  the 
same  pattern,  etc.,  etc.  This  is  the  testimony 
of  men  who,  if  there  were  a  substantial  differ- 
ence in  the  appearance  or  in  the  effect,  would 
most  readily  appreciate  it.  Some  think  the 
Wliite  desi^n^s  were  intended  to  imitate  the 
other,  and  tlmy  all  agree  that  thoy  are  so  nearly 
identical  that  ordinary  purchasers  of  silverware 
would  mistake  one  for  the  other.  On  the  other 
hand,  a  largo  number  of  ^vitnesses  have  testified 
on  behalf  of  the  defendant  that  the  designs  are 
substantially  unlike,  but  when  they  attempt  to 
(l<*fine  tho  dissimilarity  they  specify  only  the 
minor  diffcreucos  in  the  ornamentation,  of 
which  AC  liavo  lioi-etofore  spoken.  Not  one  of 
thorn  donio«  that  the  appearance  of  the  designs 
lA  subKt4intially  the  same,  or  asserts  that  the 
effoct  upon  the  eye  of  an  observer  is  different, 
531*]  or  that  ordinary  purchasers,  or  *even 
persons  in  the  trade,  would  not  be  led  by  their 
similarity  to  mistake  one  for  another.  Their 
idea  of  what  constitutes  identity  of  design 
seems  to  be  that  it  is  the  possibility  of  being 
struck  from  the  same  die,  which,  of  course,  can- 
not be  if  there  exists  the  slightest  variation  in 
a  single  line.  They  give  little  importanoe  to 
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configuration,  and  none  to  general  aspect.  Such 
evidence  is  not  an  answer  to  the  complainants' 
case.  It  leaves  undisputed  the  facts  tnat  what- 
ever differences  there  may  be  between  tiie  plain- 
tiffs' design  and  thoae  of  the  defendant  m  de- 
tails of  ornament,  they  are  still  the  same  in  gen- 
eral appearance  and  effect;  so  much  alike  that 
in  the  market  and  with  purchasers  they  would 
pass  for  the  same  thing — so  much  alike  that 
even  persons  in  the  trade  would  be  in  danger  of 
being  deceived. 

Unless,  therefore,  the  patent  is  to  receive 
such  a  construction  that  the  act  of  Congress 
will  afford  no  protection  to  a  designer  against 
imitations  of  his  invention,  we  must  hold  that 
the  sale  by  the  defendant  of  spoons  and  forks 
bearing  the  designs  patented  to  Leroy  8.  White 
in  I8G7  and  1868  is  an  infringement  of  the  com- 
plainants' rights. 

The  decree  of  the  Circuit  Court  ie  "everted, 
and  the  oauae  is  remitted,  vith  instructions  to 
enter  o  decree  in  accordance  u^th  this  opinion, 

Mr.  Justice  Miller,  Mr.  Justice  Field,  and 
Mr.  Justice  Bradley  dissented  in  this  case. 


THOMAS  P.  MORGAN  et  ol.,  Appts^ 

V. 

UNITED  STATES. 

(See  8.  C  14  Wall.  531-685.) 

Court  of  oUiims  cannot  render  judgment  for 
tort  —  when  government  not  Uable  for  Iom 
of  hired  vessel, 

1.  Claimants  cannot  recover  tn  the  eoart  of 
claims,  on  the  ground  that  the  injuries  to  their  ves- 
sel were  occasioned  bj  the  tortious  act  of  an  officer 
of  the  government  In  compelling  their  master, 
aj^alnst  his  better  Judsrment.  to  proceed  to  sea. 

2.  Where  the  United  States  hired  a  vessel  to 
transport  troops  and  munitions  of  war,  the  United 
States  assuming  the  war  rlslc,  while  the  owners  Of 
the  boat  agreed  to  bear  the  marine  risk,  the  ntrand- 
Ing  of  the  1)oat  in  going  over  a  bar  was  owing  to 
a  peril  of  the  sea.  and  her  owners  and  not  the  gov- 
ern ment  must  bear  the  loss. 

3.  The  peremptory  order  of  the  qnartermaster  to 
proceed  to  sea  is  outside  the  contract,  and  no  re- 
covery can  be  had  thereon,  by  reason  thereof.  In 
such  court. 

[No.  226.] 

Argued  Nov,  8,  1872,     Decided  Vov.  18,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  appellants  hired,  March  1,  1S65,  a  Tea- 
sel to  the  United  States  by  charter  par^. 

The  owners  wore  to  keep  the  vessel  stanch, 
tight,  manned,  victualed,  appareled,  and  fit  for 
merchant  service. 

The  United  SUtes  was  to  pay  them  $182.2.5 
per  day,  except  for  time  lost  in  consequence  of 
the  failure  of  the  claimants  to  perform  their 
covenant  next  above. 

The  United  States  was  to  employ  the  vessel 
and  pay  the  per  diem  *'until  the  said  vessel  is 
returned  to  tlic  said  party  of  the  first  part,  in 
Philadelphia,  in  the  same  order  as  when  re- 
ceived, ordinary  wear  and  tear,  damage  by  the 
elements,  collision  at  sea  or  in  port,  bursting  of 
boilers  and  breakage  of  machinery  excepted." 
The  charter  was  to  continue  in  force  as  long  as 
the  War  Department  required  the  vessel. 

The  owners  were  to  bear  the  marine  risks. 

The  United  States  was  to  bear  the  war  risk. 

Tlie  vessel  being  at  Brazos,  St  lafo,  Texms, 
under  tliis  cluirter,  was  ordered  by  the  United 
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States  Quartermaster  there  to  put  to  sea.  She 
was  in  charge  of  a  government  -pilot,  and  was 
towed  by  a  government  tug.  On  the  first  at- 
tempt it  was  found  that  the  water  in  tlio  bar 
was  too  shallou'  to  lloat  the  vessel ;  she  struck ; 
the  tow-line  parted;  and  after  sustaining  some 
damage,  she  returned  to  her  landing.  Then, 
against  the  judgment  of  the  master  and  pilot, 
and  with  a  full  knowledge  of  the  danger,  the 
quartermaster  required  Uie  attempt  to  be  re- 
newed, the  exigency  of  the  service,  in  his  judg- 
ment, justifying  the  order. 

The  attempt  was  renewed,  in  obedience  to  this 
order,  and  the  vessel  was  dragged  over  the  bar 
sustaining  sudi  injuries  as  cost  $6,800.80  to  re- 
pair, and  45%  days  of  time  were  occupied  in 
repairs,  in  which  time  a  per  diem  of  $8,202.37 
accrued.  The  government  paid  $4,283.20  of  the 
repairs  and  $2,281.0U  of  the  per  diem,  being  the 
amount  of  waees  and  board  of  master  and  crew 
who  were  employed  on  the  repairs  of  the  vessel. 

The  court  of  claims  ruled  that  the  govern* 
ment  was  not  liable  to  pay  any  more. 

Messrs,  J.  M.  Carlisle,  J.  D.  M 
and  y.  P.  Chipman,  for  appellants: 

The  court  erred  in  holding  that  tKe  United 
BtatoH  was  not  liable  for  tlie  whole  amount  of 
the  per  diem  and  repairs;  and  that  the  United 
Stateii  was  not  liable  to  pay  any  more  than  they 
had  paid. 

^  I'nder  the  terms  of  the  charter  party  the 
United  States  were  pro  hue  vice,  the  owners  of 
the  vessel. 

Trinity  House  v.  Clark,  4  M.  &  S.  288;  Bel- 
cher V.  Capper,  4  M.  &  G.  502;  Neicberry  T. 
Colrin,  7  Bing.  100,  1  CI.  &  F.  283;  Morgan  v. 
United  Slates,  5  Ct.  CI.  182;  Lander  v.  Clark, 
1  Hall.  355. 

The  United  States  was  bound  to  pay  the  per 
diem  unless  the  owners  were  in  default. 

It  is  true  that  the  owners  did  not  keep  the 
vessel  stanch  and  tight  during  all  the  time. 
But  this  they  did  in  part  and  as  to  part  were 

ercvented   from   doing  so   by   the  act   of  the 
nited  States,  and  their  failure  cannot  be  set 
up  to  bar  their  action. 

1  Ch.  PI.  358;  Young  v.  Preston,  4  Cranch, 
230. 

Mr.  O.  H.  Hill,  Assi.  Aity.  Oen.,  for  i^pel- 
lee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

These  claimants  cannot  recover  on  the  ground 
that  the  injuries  to  their  vessel  were  occasioned 
by  the  tortious  aet  of  the  quartermaster  at 
Brazos  in  compelling  their  master,  against  his 
better  judgment,  to  proceed  to  sea;  nor  would 
their  condition  be  improved  if  the  vessel  had 
been  actually  impressed  into  the  service  of  the 
United  States,  for  in  neither  ease  would  the 
court  of  clainw  have  jurisdiction.  Reed  v. 
United  States,  ante,  220;  United  Sta4es  v.  Kim- 
hal,  ante,  h(fj.  Congress  has  wisely  reserved  to 
ititelf  the  right  to  give  or  withhold  relief  where 
the  claim  is  founded  on  the  wrongful  proceed- 
ings of  an  officer  of  the  government. 

The  caae,  therefore,  rests  wholly  on  the  con- 
tract of  affreightment,  and  the  inquiry  is: 
Wliich  of  the  two  parties  to  it  must  bear  the  loss 
caused  by  the  stranding  of  the  claimants'  vessel 
on  the  bar  at  the  mouth  of  the  harbor  of  Brazos. 

Tlie  stipulations  in  the  contract  applicable  to 
14  Wall. 


this  subject  leave  no  room  for  doubt  how  the 
question  should  be  answered.  The  United  States, 
being  in  a  state  of  war,  found  it  necessary  to 
hire  the  injured  vessel  for  the  purpose  of  trans- 
porting troops  and  munitions  oi  war  to  different 
ports  and  places,  and  entered  into  a  contract 
with  her  owners  to  carry  this  purpose  into  ef- 
fect. The  vessel  was  to  be  officered  and  manned 
by  the  owners,  who  agreed  at  all  times  to  keep 
her  in  repair  and  fit  for  the  services  in  which 
she  was  engaged.  In  no  sense  were  the  United 
States  the  owners  of  the  vessel,  for  they  had 
nothing  to  do  with  her  management,  and  only  re- 
served to  themselves  the  right  to  say  she  should 
be  loaded  and  where  she  should  go.  In  the  con- 
dition of  things  then  existing  it  became  neces- 
ULvy  to  make  provision  for  two  classes  of  perils. 
This  was  done;  the  ♦United  States  as-  [♦SSS 
suming  the  war  risk,  while  the  owners  of  the 
boat  agreed  to  bear  the  marine  risk.  If,  there- 
fore, the  stranding  of  the  boat  in  going  over  the 
bar  was  owing  to  a  peril  of  the  sea,  her  owners 
and  not  the  government  must  bear  the  loss. 

That  the  high  wind  and  low  stage  of  water 
were  the  efficient  aj^ents  in  producing  this  dis- 
aster are  too  plain  for  controversy.  They  were 
the  proximate  causes  of  it,  and  in  obedience  to 
the  rule,  "Causa  proxima  non  remota  spenfa- 
tur**  we  cannot  proceed  further  In  order  to  find 
out  whether  the  fact  of  war  did  not  create  the 
exigency  which  compelled  the  employment  of 
the  vessel ;  if  it  did,  it  was  known  to  the  owners 
when  the  charter-party  was  formed,  who,  with 
this  knowledge,  became  their  own  insurers 
against  the  usual  sea  risks,  and  must  abide  the 
consequences  of  their  stipulation. 

There  is  a  certain  degree  of  hardship  in  this 
case  growing  out  of  the  peremptory  order  of  the 
quartermaster  to  proceed  to  sea,  but  this  is 
outside  of  the  contract  and,  if  worthy  of  being 
considered  at  all,  must  be  addressed  to  another 
department  of  the  government. 

The  iudgment  of  the  court  of  rlaimM  «• 
affi/tmed* 


UNITED  STATES,  AppU 

V. 

HENRY  J.  HUNT. 

(See  S.  C.  14  Wall.  650-S58.) 

General  ranks  highei'  than  brevet -general. 

Under  the  act  of  Mar.  3,  1865,  increasing  the 
commutation  price  of  the  rations  of  any  officer  not 
above  the  rank  of  brevet  brigadier-general,  a  brig- 
adier-general is  above  such  rank. 

[No.  221.] 
Argued  Nov.  8,  1872,     Decided  Nov.  18,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  petitioner,  a  brigadier-general  of  vol- 
unteers, claimed  commutation  pay  under  the 
3d  section  of  the  act  of  March  3,  1865,  13  Stat 
at  L.  497. 

The  court  of  claims  gave  judgment  in  his 
favor,  and  the  United  States  appealed  and  as- 
signed as  error  that  a  brigadier-general  is  not 
entitled  to  the  benefit  of  this  provision. 

Mr.  C.  H.  Hill,  Asst.  AttyOen.,  for  appel- 
lants. 

Mr,  T.  J.  D.  Fuller  for  appellee. 
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Mr.  Chief  Justice  Ohmam  delivered  the  opin- 
ion of  the  court: 

The  only  question  in  this  case  arises  under 
the  act  of  Congress  of  March  3,  1865.  That  act 
increased  the  commutation  price  of  officers'  sub- 
sistence during  the  continuance  of  the  Rebellion, 
to  50  cents  per  ration,  with  the  proviso  that  the 
increase  should  not  apply  to  any  officer  above 
the  ruik  of  brevet  brigadier-general,  nor  any 
officer  entitled  to  oommutation  for  fuel  and 
quarters. 

The  demurrer  to  the  petition  admits  that  the 
petitioner  was  a  brigadier-general  during  the 
recent  Civil  War,  and  was  not  entitled  to  com- 
mutation for  fuel  and  quarters.  He  was  then 
entitled  to  the  increased  commutation  of  sub- 
sistence if  his  rank  of  brigadier  was  not  above 
the  rank  of  brevet  brigadier. 

Xhe  cjuestion  is:     Was  it  suehT 

Our  duty  in  construing  acts  of  Congress  is  to 
give  the  meaning  to  words  which  Congress  ob- 
Tiously  intended.  It  may  be  that  in  the  strict 
sense  of  the  military  term  the  rank  of  brigadier 
and  brevet  brigadier  is  the  same,  but  it  is  well 
known  that  practically  the^  are  by  no  means 
identical,  and  that  the  position  of  the  former 
is,  in  many  respects,  better  than  that  of  the  lat- 
ter. Brevet  rank  is  conferred,  in  theory  at 
least,  ^  for  special  and  meritorious  services  by 
commission  from  the  President,  under  authority 
of  an  act  of  Congress.  It  does  not  entitle  the 
holder  to  corresponding  pay  or  command,  except 
under  special  circumstances  defined  by  law. 
When  an  officer  holding  rank  by  brevet  receives 
a  regular  commission  of  the  same  grade,  he  is 
said  to  be  promoted  and  to  become  a  full  officer 
of  that  rank.  These  circumstances  make  it  evi- 
dent that  there  is  a  difTerence  of  military  posi- 
tion between  an  officer  by  brevet  and  an  officer 
bv  regular  commission,  and  that  the  one  is  less 
eligible  than  the  other.  And  Congress  seems 
to  have  referred  to  this  distinction  of  position 
rather  than  to  technical  rank  in  the  provision 
under  consideration.  If  they  did  not,  why  em- 
ploy the  word  "brevet**  at  all?  Why  use  the 
term  "brevet  brigadier"  when  it  was  so  easy  to 
say  brigadier,  and  thus  avoid  all  ambiguity? 
We  think  that  Congress  had  in  view  the  distinc- 
553*]  tion  ^between  brevet  rank  adQ  regular 
rank,  to  which  we  have  referred,  and  regarded 
the  latter  as  above  the  former.  The  practice  of 
the  Department  of  War,  as  we  understand,  and 
of  the  accounting  officers,  has  been  in  accord- 
ance with  this  view,  and  seems  to  us  correct. 

The  judnment  of  the  court  of  olaitna  muii, 
therefore,  he  reversed. 


RICHARD  GREGG,  Plff.  in  Err., 

V. 

WILIJAM  8.  MOSS. 

(Bee  8.  C  14  Wall.  564-669.) 

Rejection  of  immaterial  evidence  —  charge  to 
jury,  when  sufficient. 

1.  It  Is  not  error  which  should  reverse  a  Judg- 
ment, to  reject  evidence  where  Its  rejection  worked 
no  harm  to  the  par^,  whether  It  was  strictly  ad- 
missible or  not. 

2.  This  court  cannot  review  a  finding  of  a  Jurj 
upon  ft  qaestion  of  fact. 

3.  Where  the  charjce  puts  the  case  to  the  Jury  on 
fftlr  grounds,  and  this  court  can  see  no  objeettan  to 
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the  legal  propositions  stated  by  the  court  and  ex- 
cepted to  by  counsel,  the  court  will  not  reverse  on 
account  of  the  charge. 

[No.  185.] 
Huhmitted  Oct.  t9, 181t.     Decided  Vov.  18, 1812. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  by  the  plaintiff  in  error  against 
the  defendant  in  error,  to  recover  the  sum  of 
$10,000  alleged  to  have  been  loaned  by  him  to 
the  defendant  and  one  William  Kellogg,  Decem- 
ber 28,  1856,  together  with  interest  thereon. 
Four  trials  were  had.  The  first  resulted  in  a 
verdict  for  plaintiff  for  $17,112.88.  In  the  sec- 
ond trial  the  jury  disagreed.  On  the  third,  th» 
jury  found  for  the  plaintiff  for  $17,350.  On  the 
fourth  trial,  the  jury  found  for  defendant. 
A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  plaintiff  brought  the  case  to  this 
court  by  writ  of  error.  Errors  are  alle^  in 
the  rulings  of  the  court  below,  as  to  evidence 
and  the  instruction  by  the  court  to  the  jury. 
The  nature  of  the  exceptions  as  to  the  evidence 
appears  in  the  opinion.  The  charge  of  the  court 
to  the  jury  was  as  follows: 

''This  is  an  action  by  the  plaintiff  to  reoover 
of  the  defendant  $10,000  which  he  daims  to 
have  advanced  to  one  Kellogg  and  Mr.  Moss,  on 
the  23d  of  December,  1866.     It  is  alleged  on  the 
part  of  the  plaintiff  that,  on  and  for  some  time 
before  and  after  the  23d  of  December,   1856, 
there  existed  a  business  firm  in  Peoria,  in  thn 
state,  by  the  firm  name  of  Kellogg,  Moss,  A  Co., 
of  which  the  plaintiff  and  defendant  and  one 
William  Kellogg,  with  several  other  persona, 
were  members;  that,  on  the  23d  day  of  Decem- 
ber, 1856,  said  firm  had  drafts  maturing  on  the 
24th  of  December,  the  next  day,  to  the  amount 
of  $10,000  in  St.  Louis,  upon  which  one  Elder 
was  an  accommodation  indorser;  that  on  the 
23d  of  December,  1856,  Elder  called  on  Kellogg» 
who  was  the  financial  and  active  member  of  said 
firm,  for  funds  with  which  to  meet  the  drafU 
maturing  the  next  day;  that  the  firm  not  har- 
ing  the  money,  Kellogg  and  Moss  united  in  a 
letter  addressed  to  the  plaintiff,  Gregg  (the  let- 
ter which  was  introduced  in  evidence  and  which 
you  have  all  examined)  bv  which  they  promised, 
if  the  plaintiff  would  furnish  two  drafts  of 
$6,000  each,  at  sixty  days,  they  would  see  him 
paid.     That,  upon  the  faith  of  the  promise  con- 
tained in  this  fetter,  he,  the  plaintiff,  advances 
to  Kellogg  and  Moss  the  sum  of  $10,000.    There 
is  8<Hne  confiict  of  testimony  as  to  whether  the 
proposition  contained  in  this  letter  was  accented 
and  the  money  paid  by  Gregg  or  not.      Upon 
this  question  of  fact  you  are  the  judges.     But 
if  you  shall  be  satisfied,  from  the  evidence,  that 
Gregg  did  advance  the  money  on  this  letter  as 
he  says,  with  the  distinct  understanding  that 
Kellogg  and  Moss  should  be  individually  liable 
therefor,  as  alleged,  then  I  am  of  opinion  he 
can  maintain  this  action  for  it.     Kellogg  and 
Moss  might  have  made  themselves  individually 
liable  to  pay  this  money,  although  it  was  really 
obtained  to  pay  a  debt  of  the  firm.     It  is  for 
you  to  say  whether  they  did  so.     If  they  prom- 
ised   to   be    individually    responsible    for   the 
amount  obtained,  they  are  liable  on  such  prom- 
ise.    It  is  objected  on  the  part  of  the  defendant 
that  the  letter  only  asks  for  drafts,  and  that 
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the  plaintiff  mu«t  show  a  literal  eomplianoe 
with  the  terms  of  the  letter  before  he  can  re- 
cover ;  that  is  to  say,  he  cannot,  upon  a  request 
to  furnish  drafts,  furnish  money  instead  of 
drafts  and  hold  Mobs  for  the  money.  But  the 
court  is  of  opinion  that  the  payment  of  money 
in  a  substantial  compliance  with  the  request 
contained  in  the  letter.  The  object  of  the  letter 
was  to  obtain  funds  to  meet  the  drafts  matur- 
ing the  next  day,  and  it  seems  to  me  too  strict 
and  technical  a  construction  to  insist  that  the 
plaintiir  cannot  recover  on  this  letter  because 
ne  paid  money  instead  of  drafts,  the  money  hav- 
ing been  accepted  by  one  of  the  joint  promisors 
in  the  letter.  This  is  substantially  (be  plain- 
tiff's case,  and  if  you  are  satisfied  from  the  evi- 
dence that  Greprg  did  advance  the  money  in 
question  on  the  faith  of  the  individiuil  promises 
of  Kellogg  and  Moss,  contained  in  their  letter, 
the  court  instructs  you,  as  a  matter  of  law,  that 
such  factR  make  out  a  case  for  the  •plaintiff 
and  he  will  be  entitled  to  a  verdict  at  your 
hands  unless  you  shall  be  satisfied  that  the  de- 
fendant has  made  out  the  defense  set  up.  But 
you  must  be  satisfied  from  the  evidence  that 
plaintiff  paid  the  same  on  the  credit  of  Kellogg 
and  Moss,  and  not  as  an  advance  to  the  firm  of 
which  they  were  all  members.  The  defense  is 
substantially  (in  addition  to  the  denial  of 
plaintiff's  case  which  is  involved  in  the  plea 
of  general   issue  which   puts  the  plaintiff  on 

froof  of  his  case)  that,  on  the  1st  of  December, 
^57,  an  agreement  was  entered  into  between 
the  members  of  the  old  firm  of  Kellogg,  Moss, 
&  Ck>.,  and  certain  other  parties,  among  whom 
was  Gen.  A.  C.  Harding,  by  which  it  was  agreed 
that  the  moneys  theretofore  ad vo need  by  each 
member  of  the  firm  of  Kellogg,  Moss,  &  Co., 
and  put  into  its  capital  stock,  should  be  funded 
and  provided  for  as  particularly  set  forth  in 
the  agreement;  that  is  to  say,  whatever  money 
had  been  put  in  as  capital  stock,  or  by  way  of 
advancement  to  the  firm,  by  each  individual 
member  thereof,  should  be  funded,  and  that  the 
plaintiff,  at  the  time  of  becoming  a  party  to 
this  agreement,  agreed  that  this  sum  of  $10,000 
which  he  had  advanced  for  the  purpose  of  pay- 
ing Elder  for  the  purpose  of  meeting  drafts  m 
Rt.  Louis,  should  be  considered  as  part  of  the 
capital  put  into  the  firm  by  Gregg  and  funded 
by  him  in  the  manner  provided  in  the  contract. 
T^ere  can  be  no  doubt  that  this  $10,000,  if  ad- 
vanced by  Gregg  on  this  letter  of  Kellogg  and 
Moss,  was  money  paid  for  the  use  of  said  firm 
of  Kellogg,  Moss,  i,  Co.,  and  which  he  was  enti- 
tled to  treat  at  least  in  equity  as  a  debt  against 
said  firm.  The  letter  explains  the  transaction 
in  that  regard  very  fully,  so  that  there  is  no 
mistake  or  escape  from  it.  Whatever  funds 
were  advanced  on  that  letter  were  to  be  ad- 
vanced for  the  purpose  of  paying  liabilities  of 
the  firm  of  whicti  Gregg  was  a  member.  It  was 
nn  advance  to  meet  an  indebtedness  of  the  firm ; 
to  protect  its  commercial  honor;  and  although 
Kellogg  and  Moss  may  have  made  themselves 
personally  liable  to  pay  the  monev  within  sixty 
days  to  Gregg,  yet  Gregg  was  at  liberty  to  deem 
the  firm  also  liable  for  it,  especially  if  not  paid 
within  sixty  days.  If  they  made  default,  did 
not  make  pavmcnt  or  cause  it  to  be  made  within 
sixty  days,  he  might  say  that,  having  gone  to 
increase  the  assets  of  the  finn.  the  firm  was  lia- 
ble, as  well  as  Kellogg  and  Moss,  for  the  pay- 
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ment  of  the  money.  Gregg,  the  plaintiff,  had 
his  election  to  hold  the  firm  as  well  as  Kellogg 
and  Moss,  to  consider  it  as  capital  put  with  the 
firm  by  himself." 

And  to  the  foregoing  charge  of  the  court  re- 
lating  to  the  right  of  Gregg  to  have  this  elec- 
tion to  hold  the  firm  as  well  as  Kellogg  and 
Moss,  the  plaintiff,  by  his  counsel,  then  and 
there  excepted;  and  the  court  continued  its 
charge  ns  follows: 

"It  was  also  competent  for  Gregg  to  release 
or  waive  his  claim*  against  Kellogg  and  Moss 
for  the  payment  of  this  $10,000,  and  rely  solely 
on  the  firm  for  his  readvanccment,  or  upon  any 
figreeraent  which  the  firm  might  make  for  reim- 
bursement to  the  members  thereof  for  the  capi- 
tal they  had  put  in. 

"The  agreement  of  December  1,  1857.  is  be- 
tween the  members  of  the  old  firm  of  Kellogff, 
Moss,  t  Co.,  and  certain  other  parties  by  which 
it  is  substantially  agreed  that  the  old  members 
of  the  firm  of  Kellogg.  Moss,  ft  Co.  should  fund 
tlieir  respective  advances  to  the  old  firm.  The 
amount  which  each  member  of  the  old  firm  was 
thus  to  have  funded  to  be  made  «p  from  a  j^tate- 
ment  or  vouchers  to  be  made  and  furnished  by 
each  member  of  the  old  firm  of  the  cash  ad- 
vances made  by  them  respectively.  Having  a 
right  to  treat  this  $10,000  as  a  part  of  his 
advances  to  soid  firm,  it  is  for  you  to  say,  under 
the  evidence,  whether  the  plaintiff  did  so,  or 
agreed  to  do  so." 

And  to  the  foregoing  part  of  the  charge, 
which  says  that  Gregg  had  a  right  to  treat  the 
$10,000  as  a  part  of  his  advances  to  the  snid 
firm,  the  plaintiff,  by  his  counsel,  then  and 
there  excepted.  And  the  court  continued  its 
charge  as  follows: 

"By  the  agreement  of  December  1,  1857,  the 
new  firm  not  only  assumes  to  pay  the  outstand- 
ing liabilities  of  the  old  finn  of  Kellogg,  Moss, 
k  Co.,  out  of  the  earnings  of  the  Peoria  ft 
Oquawka  Railroad,  but  also  to  pay  in  their 
order  future  advances,  the  operating  expenses 
and  funded  capital  of  the  members  of  the  old 
firm  of  Kellogg.  Moss,  ft  Co.  And  this  under- 
taking on  the  part  of  the  new  firm  is  a  suflScient 
consideration  to  sustain  tite  agreement  to  treat 
this  $10,000  as  a  daim  against  the  old  firm  in- 
stead of  a  claim  against  Kellogg  and  Moss  indi- 
vidually." 

And  to  the  foregoing  part  of  the  charge,  say- 
ing that  "this  undertaking  on  the  part  of  the 
new  firm  is  a  suflficient  consideration  to  treat 
the  $10,000  as  a  claim  against  the  old  firm  in- 
stead of  a  claim  against  Kellogg  and  Moss  indi- 
vidually," the  plaintiff,  by  his  counsel,  then  and 
there  excepted;  and  the  court  proceeded  with 
the  charge  as  follows: 

"If,  tl^refore,  the  evidence  in  the  case  satis- 
fies you  that  Gregg,  at  the  time  of  the  agree- 
ment of  the  1st  of  December,  1857,  was  made, 
assented  to  treat  this  $10,000  as  a  part  of  his 
advances  t4i  the  firm  of  Kellogg,  Moss,  ft  Co., 
and  to  have  the  same  funded  as  contemplated  in 
said  agreement,  such  assent  on  his  part  is  bind- 
ing upon  him,  and  releases  Kellogg  and  Moss 
from  their  promise  to  pay  the  said  sum  or  see 
the  same  paid.  It  is  a  substitution  of  the  lia- 
bility of  tne  new  firm  to  ultimately  reimburse 
this  amount  as  a  part  of  the  capital  put  into  the 
okl  firm  by  Gregg  for  the  individual  liability  of 
Kellogg  and  Moss  to  Gregg.     But  it  Is  fo"  * 
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to  Any,  under  the  evidence,  whether  such  assent 
or  agreement  to  fund  was.  in  fact,  made  or  not. 
If  made,  the  defense  is  made  out." 

And  to  the  foregoing  part  of  the  charge  of  the 
court,  relating  to  the  efTect  of  Gregg's  assent 
to  treat  the  $10,000  as  having  been  funded,  and 
thereby  releasing  Kellogg  and  Moss  from  their 
promise  to  pay  said  sum,  the  plaintiff  by  his 
oounsel  then  and  there  excepted;  and  the  oourt 
proceeded  with  the  charge  as  follows: 

"If  not  made,  that  is  ^  say,  if  Gregg  did  not 
assent  thus  to  fund  this  specific  sum  of  $10,000, 
and  agree  that  he  would  treat  this  $10,000  as  a 
part  <n  his  capital,  then  it  is  otherwise.  Nor  is 
it  material  whether  the  plaintiff  afterwards  in- 
cluded this  amount  in  his  statement  of  advances 
to  the  old  firm  or  not.  It  is  enough  if  you 
should  be  satisfied  that  he  agreed  to  do  so. 
Granting  that  Kellogg  and  Moss  were  liable  to 
make  it  good  to  him  in  December,  1857,  still  if 
Gregg  agreed  that  the  sum  for  which  they  were 
so  liable  should  be  carried  over  to  his  capital 
stock  with  Kellogg,  Moss,  &  Co..  then  the  agree- 
ment is  binding  on  the  plaintiff  because  this 
sum  had  alreivly  clearly  been  put  into  the 
affairs  of  the  firm,  and  either  the  plaintiff  or 
Kellogg  and  Moss  were  entitled  to  have  it 
charged  up  as  part  of  the  assets  furnished  and 
sunk  in  the  past  business  of  the  firm." 

And  to  the  foregoing  part  of  the  charge  of 
the  court,  holdin<?  that  it  was  not  ma&rial 
whether  the  plaintiff  afterwards  included  this 
amount  of  $10,000  in  his  statement  of  advances 
to  the  old  firm  or  not,  the  plaintiff,  by  his  coun- 
sel, then  nnd  there  excepted;  and  the  court  pro- 
ceeded with  the  charge  as  follows: 

*'If  the  plaintiff  a«jn^eed  to  charge  it  with  his 
account  against  the  firm,  he  thereby  put  Kel- 
logg and  ^loss  at  rest  in  regard  to  this  claim, 
and  cannot  now  set  up  his  failure  or  neglect  to 
put  this  claim  into  his  account  as  a  reason  to 
recover  in  this  cose.  It  is  his  own  fault  if  he 
did  not  include  this  item  in  his  account  to  be 
funded  ngninst  the  old  firm,  and  he  cannot  take 
advantage  of  his  own  neglect  in  this  particular. 
J f  he  made  a  mistake  in  this  regard,  the  defend- 
ant cannot  be  hold  liable  for  that  mistake  in 
this  action.  If  they  (Kellogg  and  Moss)  had 
understood  that  their  liability  still  existed  on 
this  letter,  they  might  have  taken  action  them- 
selves to  have  had  the  claims  provided  for  and 
funded  to  their  credit  among  the  accounts  of 
the  old  firm." 

And  to  the  foregoing  part  of  the  charge,  hold- 
insr  that  it  is  the  plaintiff's  own  fault  that  he 
did  not  include  this  item  in  his  account  to  be 
funded  against  the  old  firm,  and  as  the  defendt 
ant's  risrht  to  regard  himself  as  put  at  rest  as  to 
the  said  claim,  the  plaintiff,  by  his  counsel, 
then  and  there  excepted;  and  the  court  pro- 
ceeded iu  its  charge  as  follows: 

"Nor  is  it  your  or  my  province  to  go  into  an 
inquiry  ns  to  the  fairness  of  this  contract  of  the 
Ist  of  December,  1857.  The  firm  of  Kellogg, 
Moss.  &  Co.  was  then  conceded  to  be  seriously 
embarrassed  if  not  insolvent.  Other  parties 
proposed  to  come  in  and  take  charge  of  the  af- 
fairs of  the  firm.  Some  of  the  old  partners 
chose  to  step  out  and  take  bonds  of  indenmity 
against  the  liabilities  of  the  old  firm.  The 
*:erms  upon  which  all  this  should  be  done  were 
agreed  upon,  and  their  fairness  or  unfairness  is 
not  involved  in  any  inquiry  tliat  we  are  to 
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make.  There  is  one  point,  and  that  is  as  to 
interest,  upon  which  no  question  has  been  made. 
If  you  find  for  the  plaintiff,  he  is  entitled  to  in- 
terest on  the  claim  from  the  time  that  he  made 
his  advances;  if  not,  you  will  simply  say  yoo 
find  for  the  defendant." 

Mr,  Obftdiali  JAokaoa  for  plaintiff  in 
error. 

Me98r9.  Hardlac  ^  McCoy  for  defendant 
in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  oourt: 

This  cause  has  been  submitted  to  ns  on  printed 
arguments  on  each  side,  with  replies  and  coun- 
ter replies,  none  of  which  contains  any  regular 
assignment  of  errors,  as  required  by  the  2 Ist 
rule  of  this  oourt.  The  record  presents  a  bill 
of  exceptions  of  thirty  printed  pages  of  testi- 
mony, which  is  certified  to  be  all  that  was  given 
on  the  trial,  and  the  arguments  address  them- 
selves to  the  entire  merits  on  this  evidence. 

We  have  felt  very  much  inclined  to  dismiss 
the  writ  of  error  or  affirm  the  judgment,  with- 
out an  attempt  to  look  up  the  questions  of  law 
which  might  possibly  be  involvcNi  in  the  record, 
for  the  number  of  cases  coming  to  this  court  in 
which  the  bill  of  exceptions  embodies  all  the 
evidence  offered,  and  counsel,  tempted  by  this, 
argue  before  us  the  whole  case  as  if  the  verdict 
concluded  nothing,  requires  a  decisive  remedy. 

As  far  as  we  are  able  to  see.  there  are  but  two 
questions  of  law  raised  by  the  record. 

The  first  relates  to  the  exclusion  of  a  single 
item  of  evidence  offered  by  the  plaintiff,  and 
the  second  to  the  charge  of  the  court. 

The  action  is  brought  on  a  written  statement 
dated  in  1856,  and  signed  by  defendant  and  Wm. 
Kellogg.  It  is  in  the  form  of  a  letter,  request- 
ing plaintiff  to  furnish  them  with  money  to  the 
amount  of  $10,000,  which  they  wish  to  place  in 
the  hands  of  Mr.  Elder,  for  immediate  use,  and 
they  promise  to  repay  it  within  sixty  days.  No 
question  is  made  but  that  the  money  or  its 
equivalent  was  advanced  by  plaintiff.  But  it 
seems  that  there  existed  at  that  time  in  Peoria, 
where  the  transaction  occurred,  and  where  all 
the  parties  resided,  a  partnership,  styled  KH- 
logg.  Moss,  h  Co.,  of  which  plaintiff  and  de- 
fondant  and  Kellogg  and  others  were  members, 
and  tljat  the  money  furnished  by  Gregg  was 
used  for  the  benefit  of  this  partnership.  The 
defendant  alleged  that  the  money  was  advanced 
by  plaintiff  to  the  partnership  and  on  its  credit, 
and  not  on  the  individual  credit  of  Kellogg  and 
Moss;  and  if  this  were  not  so  at  the  time,  that 
the  plaintiff  afterwards  a^eed  that  this  sum, 
with  others  advanced  by  him  to  the  partnership, 
should  become  capital  in  the  partnership  busi- 
ness, and  thus  increase  his  share  of  the  capital. 

The  plaintiff  proved  the  signatures  to  the  let- 
ter, and  that  the  sum  mentioned  in  it  was  re- 
ceived by  Mr.  Kellogg,  partly  in  money  and 
partly  in  paper  which  answered  the  purpose, 
and  in  the  further  progress  of  his  case  he  offered 
to  prove  by  a  competent  witness  that  only  a 
few  minutes  after  Kellogg  had  obtained  the 
money  he  told  the  witness  that  he  had  received 
the  money  from  the  plaintiff,  and  had  fixed 
Elder  off,  and  that  Elder  had  gone  home.  Hie 
exclusion  of  this  testimony  is  the  occaaion  of 
the  first  bill  of  exception. 

*We  have  a  learnt^J  argument  on  the  [•569 
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▼exed  question  of  the  admissibility  of  the  decla- 
rations of  one  partner,  or  joint  oblisor,  against 
the  other.  But  we  are  of  opinion  that  the  rul- 
ing of  the  oourt  presents  no  error  which  should 
reverse  the  judsment,  because  its  rejection 
worked  no  harm  to  the  plaintiff.  The  execution 
of  the  paper  was  not  denied,  nor  was  it  contro- 
verted, except  by  the  eeneral  form  of  the  plead- 
ing, that  Kellogg  had  received  the  money.  It 
had  already  been  proved  by  several  other  wit- 
nesses and  was  at  no  time  made  a  point  in  the 
onse.  The  whole  controversv  before  the  jury 
turned  on  the  question  whether  the  money  so 
rect»ived  was  advanced  by  Gregg  on  the  credit 
of  Kellogg  and  Moss  alone,  and  if  so,  whether 
he  had  afterwards  agreed  to  convert  it  into 
capital.  The  admission  of  Kellogg  that  he  had 
received  the  money  from  Gregg  gave  no  light  on 
either  of  these  questions.  The  judgment  should 
not  be  reversed  for  the  rejection  of  this  testi- 
mony, whether  it  was  in  strict  legal  principle 
admissible  or  not. 

The  brief  of  the  plaintifT  proceeds  to  argue 
that  the  evidence  before  the  jury  does  not  sus- 
tain either  of  the  allegations  of  advancing  the 
money  to  the  partnership,  or  the  agreement  of 
the  plaintiff  to  convert  it  into  capital  of  the 
partnership.  With  this  we  can  have  nothing 
to  do.  It  was  the  province  of  the  jury  to  de- 
termine whether  either  of  these  allegations  was 
f ►roved,  for  either  of  them  was  a  valid  defense 
o  this  action,  and  they  have  found  in  favor  of 
defendant. 

it  is  claimed,  however,  that  the  instructions 
of  the  court  on  this  branch  of  the  subject  were 
erroneous — to  the  prejudice  of  the  plaintiff. 

We  have  examined  carefully  the  points  of  the 
charge  objected  to  as  well  as  the  other  parts  of 
it  and.  without  elaborating  the  matter,  we  are 
of  opinion  that  it  puts  this,  the  turning  p^int 
of  the  case,  to  the  jury  on  fair  grounds,  and  we 
can  see  no  objection  to  the  legal  propositions 
stated  by  the  oourt  and  excepted  to  by  counsel. 
The  judgment  ia,  therefore,  a/firmed. 


«70»]  •BRIAN  PHILPOT  et  al„  Plffs.  in  Err., 

V. 

ALICE  B.  ORUNINGER,  Exrx.  of  Lawrence 
Gruninger,  Deceased. 

(See  8.  C.  14  Wall.  570-578.) 

Consideration  of  contract — motive,  and  expeota^ 
Hon — note,  consideration  of — rejection  of  im- 
material eiHdence. 

^^  1-  There  Is  a  clear  distinction  sometimes  between 
tne  motive  that  may  Indnce  to  entering  Into  a  con- 
tract, and  the  consideration  of  the  contract. 

2.  An  expectation  of  results  often  leads  to  the 
formation  of  a  contract:  but  neither  the  expecta- 
tion nor  the  result  Is  the  cause  or  merltorlons  oc- 
capmri  requirlngr  a  mutual  recompense  In  fact  or 
In  law. 

.3.  A  conveyance  of  the  property  made  to  a  firm. 
Is  an  adequate  consideration  for  a  note  given  by 
one  of  the  firm  for  the  some. 

4.  The  rejection  of  evidence  which  did  not  Injure 
the  defendants.  Is  no  ground  of  error. 

[No.  177.] 
Arfjved  Oct.  .9.9.  1872.     Decided  Nov.  18.  1872. 

IX  ERRf  »R  to  the  Circuit  Court  of  the  United 
Stat^»s  for  the  Northern  District  of  Illinois. 
14  Wall. 


This  was  an  action  of, assumpsit,  brought  by 
Lawrence  Gruninger,  and  after  his  death  prose- 
cuted by  his  widow,  against  the  plaintiffs  in 
error,  as  copartners,  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illi- 
nois, on  a  promissory  note  for  $3,000  made  by 
plaintiffs  in  their  firm  name,  at  Philadelphia, 
Pa.,  May  6,  1865,  and  payable  on  demand  to 
the  testator,  Lawrence  Gruninger,  or  order. 
Plaintiffs  pleaded  a  total  and  also  a  partial 
failure  of  consideration.  Philpot  and  Picket 
pleaded  jointly;  Sherman  separately.  Verdict 
and  judgment  were  rendered  for  defendant  in 
error,  and  plaintiffs  prosecuted  this  writ. 

The  facts  are  stated  in  the  charge  of  His 
Honor,  Judge  Drummond,  to  the  jury,  as  fol- 
lows: **These  parties,  the  deceased,  Lawrence 
Gruninger,  and  Philpot  and  Picket,  the  defend- 
ants, and  Sherman,  but  particularly  Philpot 
and  Picket,  seem  to  have  been  concerned,  in  the 
fall  of  1864,  in  oil  operations  in  Pennsylvania, 
and  October  19  of  that  year,  Gruninger  sold  to 
Philpot  and  Picket,  in  consideration  of  a  cer- 
tain sum  of  money,  paid  and  to  be  paid  there- 
after, his  interest  and  claim  in  ^  lease  of  lot  15, 
on  the  Smith  farm,  on  Cherry  Run,  Venango 
county,  upon  which  there  was  a  flowing  well  of 
about  one  hundred  barrels  of  oil,  more  or  less, 
per  day,  his  claim  being  one  half  of  the  work- 
ing interest,  or  one  quarter  of  all  the  oU  pro- 
duced upon  the  lot. 

"On  the  same  day  Gruninger  sold  to  Philpot 
and  Picket  his  interest  in  a  well  in  the  Coombs 
lease,  on  the  Blood  farm — the  claim  being  one 
eighth  of  the  working  interest,  in  consideration 
of  a  certain  sum  of  money  to  be  paid  by  Philpot 
and  Picket. 

"February  24,  1866,  Picket  wrote  a  letter  to 
Gruninger,  in  which  he  said  he  had  just  heard 
that  Gruninger  had  returned  from  Massachu- 
setts; that  he  had  received  a  letter  from  Grun- 
inger which  he  intended  to  answer  at  once.  He 
says,  further,  that  he  was  glad  to  learn  that 
Gruninger  had  got  back  among  them,  and  hoped 
that  he  would  be  able  to  come  and  see  them  bo- 
fore  long.  The  letter  ends  with  this  paragraph : 
*I  think  we  can  fix  up  that  Blood  farm  matter 
satisfactx)rily  when  you  come  up.  If  we  can 
do  any  thing  to  your  advantage,  we  shall  be 
glad  to  do  so.' 

"April  21st,  some  parties,  among  whom  were 
Philpot,  Sherman.  &  Co.,  entered  into  an  agree- 
ment by  which  they  were  to  put  certain  inter- 
ests in  lands,  oil  wells,  etc.,  into  a  concern  which 
was  to  form  a  joint-stock  company. 

"May  6,  1865,  the  date  of  the  note  given  by 
the  defendants,  this  memorandum  was  added  by 
Gruninger  to  the  agreement  between  Philpot, 
Sherman,  &  Co.,  and  the  other  parties;  'May  6, 
1865.  It  is  agreed  this  day  that  Lawrence 
Gruninger  is  to  put  into  the  company  one  half 
the  working  interest,  it  being  one  quarter  of  nil 
the  oil  on  or  to  be  produced  on  the  lease  of  lot 
11,  on  Smith's  farm,  on  Cherry  Run.  on  the 
same  terms  and  conditions  as  the  balance  of 
the  parties,'  etc.  And  also  to  take  the  same  pro- 
portion or  pro  rata  of  the  profits  in  said  com- 
pany, at  and  for  the  sum  of  $30,000.  And.  on 
the  same  day,  Gruninger  sold  to  Philpot.  Sher- 
man, &  Co.  one  eighth  of  the  working  interent, 
being  one  sixteenth  of  all  the  oil  produced  from 
well  No.  2.  lot  7.  of  Oil  Creek,  Blood  farm. 
And  on  the  same  day  also,  the  defendant;:  ex- 
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eout«d  to  Oruninger,  the  note  which  is  the  sub- 
ject of  controversy  in  this  case,  by  which  they 
agri^d  to  pay  to  Gruninser  on  demand  the  sum 
of  $3,000. 

'This  is  all  the  documentary  evidence  that 
we  have  between  these  parties,  up  to  Uie  time  of 
the  execution  of  this  note." 

The  claim  of  the  plaintiffs  in  error  is  that 
the  note  was  given  by  them  to  Gruninger  in 
consideration  of  the  agreement  of  Gruninger 
that  he  would  become  a  member  of  this  pro- 
posed oil  company,  and  put  certain  property  in 
it;  and  also  in  consideration  of  the  transfer  to 
them  of  the  Coombs  lease.  Blood  farm,  well 
No.  2,  and  that  he  had  failed  and  refused  to 
perform  his  agreement. 

Defendant  in  error  claimed  that  it  was  given 
in  consideration  of  the  said  transactions  of 
October  19,  1864,  in  settlement  of  an  existing 
indebtedness. 

Tlie  case  further  appears  in  the  opinion. 

Messrs.  Samuel  B.  Gookins  and  James 
H.  Roberta  for  plnintifTs  in  error. 

Messrs,  O.  K.  Hntokinaoa  and  Luff  for 
defendant  in  error. 

Mr.  Justice  Stroac  delivered  the  opinion  of 
the  court: 

The  defense  set  up'  in  the  court  below  was 
failure  of  consideration,  and  the  principal  con- 
troversy arose  over  the  question,  what  the  con- 
sideration of  the  note  really  was.  The  plaintiff 
asserted  it  to  have  been  solely  a  previously  ex- 
isting indebtedness  of  the  defendants  or  of  some 
of  them  to  the  plaintiff's  intestate.  On  the 
other  side,  it  was  contended  that  the  considera- 
tion was  in  part  an  agreement  of  the  promisee, 
made  on  a  day  when  the  note  was  given,  to  con- 
tribute certain  properties  of  his  to  the  forma- 
tion of  a  joint-stock  company,  which  the  prom- 
isors, with  others,  proposed  thereafter  to  form. 
Whether  it  was  the  one  or  the  other,  was  plainly 
submitted  to  the  jury. 

There  was  evidence  that  Philpot  and  Picket, 
two  of  the  defendants,  were  inaebted  to  Grun- 
inger in  a  sum  greater  than  the  amount  of  the 
ncoe  before  it  was  given.  Six  months  at  least 
prior  to  its  date  they  had  purchased  from  him 
an  oil  well,  and  the  purchase  money  remained 
unpaid.  When  afterwards  the  parties  met 
(Snerman,  the  third  defendant,  having  beocmie 
faiterested  with  Philpot  and  Picket  if  he  was 
not  from  the  first)  all  three  of  the  defendants 
had  entered  into  a  contract  with  other  persons 
for  the  formation  of  a  stock  company,  to  whidi 
the  several  contracting  parties  nad  agreed  to 
contribute  certain  intercHts  at  stipulated  prices. 

Gruninger  then  agreed  to  put  into  the  com- 
pany cer&in  properties  of  his  at  a  price  men- 
tioned in  his  agreement,  and  on  the  same  day 
the  note  was  given  which  is  now  in  suit. 

That  a  part  of  the  consideration  of  the  note 
was  the  debt  due  for  the  oil  well  which  Grun- 
inger had  sold  six  months  before  to  Philpot  and 
Picket,  or  that  the  note  was  intended  as  an  ad- 
iustment  of  that  debt,  is  but  faintly  denied; 
DUt  the  plaintiffs  in  error  insist  that  a  part  at 
least  of  the  consideration  was  the  agreement  of 
the  promisee  to  contribute  to  the  formation  of 
the  proposed  oompanv,  an  agreement  which  they 
alle^  he  has  failed  to  perform :  and  they  com- 
Blahi  tliat  the  jurv  were  misled  br  an  instme- 
tfoTi  that  they  mignt  consider  whettier  the  sign- 
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ing  of  the  agreement,  or  the  undertaking  of 
Gruninger  to  put  into  the  company  the  interests 
mentioned,  was  anything  more  than  an  induce- 
ment to  the  making  of  the  note  by  the  defend- 
ants, furnishing  a  motive  for  giving  it,  but  con- 
stituting no  part  of  the  consideration. 

it  is.  however,  not  easy  to  see  how  the  jury 
could  have  been  misled,  to  the  injury  of  the 
plaintiffs  in  error,  by  calling  attention  to  a  pos- 
sible distinction  between  the  motive  which  may 
have  induced  giving  the  note  and  its  considera- 
tion, even  if  no  such  distinction  can  be  made. 
For  if  it  be  ^assumed  as  was  claimed,  [•STT 
that  the  promisee's  undertaking  to  unite  in  the 
formation  of  a  joint-stock  company  was  a  part 
of  the  consideration,  it  could  not  aid  the  prom- 
isors. It  would  not  be  a  step  toward  showing 
that  the  consideration  had  failed.  Gruninger's 
neglect  or  refusal  to  perform  his  agreement  is 
not  to  be  confounded  with  the  agreement  itself. 
The  latter  was  the  consideration,  not  its  per- 
formance. He  might  be  answerable  in  damages 
for  nonperformance,  but  his  undertaking  to  per- 
form would  have  been  the  price  of  the  defend- 
ants* promise.  That  undertaking  they  still 
have,  and  with  it  the  full  consideVation. 
Nothing  is  more  common  than  a  promise  in  con- 
sideration of  a  promise,  and  tne  defendants' 
pleas  in  this  case  aver  that  Gruninger's  under- 
taking was  the  price  of  their  stipulation.  Were 
it  then  concedea,  as  the  defendants  claimed,  the 
jury  would  not  have  been  warranted  in  finding 
that  the  consideration  of  the  note  had  failed. 

It  is,  however,  not  to  be  doubted  that  there 
is  a  clear  distinction  sometimes  between  the 
motive  that  may  induce  to  entering  into  a  ecm* 
tract  and  the  consideration  d  uie  contract. 
Nothing  is  consideraticm  that  is  not  regarded  as 
such  by  both  parties.  It  is  the  price  vMuntarily 
paid  for  a  promisor's  undertaking.  An  expecta- 
tion of  results  often  leads  to  the  formation  of  a 
contract,  but  neither  the  expectation  nor  the  re> 
suit  is  "the  cause  or  meritorious  occasion  re- 
quiring a  mutual  recompense  in  fact  or  in  law.** 
Dyer,  306b.  Surely  a  creditor  may  do  a  favor 
to  his  debtor,  or  may  enter  into  a  new  and  inde- 
pendent contract  with  him,  induced  by  whidi 
the  debtor  may  assent  to  giving  a  note  fm*  the 
previously  existing  indebtedness.  Without  the 
lavor  or  the  new  contract  there  is  in  such  a  ease 
a  full  consideration  for  the  note,  and  the  par- 
tics  may  not  have  contemplated  that  the  faTor 
or  the  new  contract  was  to  be  paid  for.  To  re- 
gard them  as  entering  into  the  consideration  of 
the  note  would  be  to  make  a  contract  for  the 
parties  to  which  their  minds  never  assented. 

It  is  argued  that  if  Sherman  did  not  owe  the 
debt  due  ^from  Philpot  and  Picket  to  [''578 
Gnminger  (as  the  jury  might  have  found), 
there  was  no  motive  or  inducement,  much  less 
even  consideration,  for  his  becoming  a  joint 
promisor  in  the  note,  unless  it  was  Gruninger's 
agreement,  and  hence  it  is  inferred  that  the  jury 
were  misled  in  being  allowed  to  consider  that 
agreement  as  merely  a  motive  or  inducement  to 
his  assumption.  But  he  was  then  a  partner  of 
Philpot  ■  and  Picket,  and  a  joint  owner  with 
them  of  the  property  for  which  the  debt  had 
been  contracted.  A  conHideration  moving  to  his 
oopromisors  was  enough  to  support  his  promise. 
The  note  was  given  for  a  smaller  sura  than  the 
price  for  which  the  property  had  been  sold  to 
them.    It  was  accepted  as  a  settlement  of  the 
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promiMie'i  cUIni,  and  a  convBTance  of  the  prop- ' 
ertj-  waa  made  to  all  the  defendanta,  Including 
Sherman.  There  was,  then,  adequate  oonaider- 
•tion  for  hia  promiM  apart  from  Gnminger'a 
agreement  to  put  other  property  into  the  pro- 
poMd  eompan;.  For  these  reaaont,  we  think, 
there  ma  no  error  in  the  initructioni  given  by 
the  court  to  the  jury. 

The  Kcond  auignnient  is  that  the  court  erred 
in  excluding  articla  of  eopartnerahip  betwoai 
the  defendants,  dated  November  S,  1864.  They 
were  offered  to  show  that  the  partnership  did 
not  commence  antil  after  the  sale  of  the  oil 
well  was  made  to  Pbilpot  and  Picket,  which  was 
on  the  19th  of  October,  1864,  and,  therefore, 
that  Sherman  was  not  a  debtor  to  Oruninger  at 
that  time  or  when  the  note  wa  afterwards 
given.  The  proposed  evidence  leema  to  have 
been  intended  to  show  that  the  debt  due  for  the 
well   waa   not  the  consideration   of   Sherman's 

firomise,  and  to  raine  the  inference  that  Grun- 
nger's  agreement  to  join  in  forming  the  stot^ 
pmipany  waa.  We  have  already  considered 
that,  and  from  what  we  have  said  it  appears 
that  the  rejection  of  the  evidence  did  not  injure 
the  defendant*.  That  there  was  error  in  the  re- 
jection has  not  been  seriously  craitended. 

The  next  assignment  of  error  Is  that  the 
eourt  overruled  the  motion  of  the  defendanta  for 
)e«ve  to  open  and  conclude  the  argument  to  the 

iury.  It  is  a  sufficient  answer  to  thit  to  say 
hat  the  bill  of  exceptions  does  not  show  that 
Any  such  motion  was  overruled  or  even  made. 

In  i«ply  to  the  fourth  asBignment  it  is  only 
necessary  to  say,  what  has  many  times  been 
aaid.  that  unless  there  has  been  a  request  to  give 
to  the  jury  defined  instructions,  it  la  no  ground 
for  complaint  that  the  court  failed  to  give  them. 

And  it  may  be  added,  In  coneluBion.  that  a 
refusal  to  sustain  a  motion  tat  a  nnr  trial  ia 
never  autgnahle  for  error. 

Tha  judyment  it  affirmed. 


ROBERT  HOHNBACH. 

(See  a.  C.  14  Wall.  SlS-a20.) 

Appeal  from  a««Mti>t«ii<  of  Uimn  ~  OoOeotor'i 

authoHtg  —  immaterial  tMiM  —  replication 

de  injuria  —  motion  for  nam  trial. 

1.  An  appeal   to  tbe  Commtsaloner  of  Internal 


2,  Tbe  aneasment.  duly  certlfled.  Is  tba  collect- 
nr'*  anthorltf  to  procted,  and  If  rcKUlar  on  Its  face 
and  Issued  by  a  tribunal  bavins  Jurlsdlrtlon  of  tba 
■abject-matter,  caDstltutsa  his  protactlon. 

"    ' "^in  of  trespass  against  a  collector  for 


•  seliors  of  proper^  1^  him.  a  repllcat 
special  plea  which.  If  true,  would  only  ha- 
that  the  sMiiiisnr  had  arTed  Id  bla  ]nd| 
making  the  asusuuisat,  and  could  not  haTe  con- 
(rolleff  the  action  of  the  collector  nor  bav«  Jpstlfled 
blm  In  sDBpendlng  the  enforcement  of  the  taa, 
tenders  an  fmmaterlal  Issue. 

4.  The  retillcatlan  of  ie  trnjurta  taterpoaed  to  a 
pies  puts  Id  Ibsus  the  material  averments  of  that 
pin  sod  throws  upon  Che  deteadaDt  the  burdeo  at 

EruTing  BO  much  ol  the  plea  as  constltstea  s  de- 
•□■e  to  the  uctlaD. 
C    The  HTsntlDE  or  refuslne  B  motion  for  a  aew 
trial  rest!  In  Ihe  dlscrellan  of  tbe  court  bslow,  with 


[No.  197.] 
Arffuoi  Oo«.  BS,  1878.      Demd«d  Noo.  18,  I87t. 

IN  £RI10R  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

JfMfTs.  C.  H.  Hill.  Asit.  Aitn-Om.,  and  IT. 
H.  Carpenter,  for  plaintiff  in  error; 

1.  It  is  a  well-aettled  principle  o(  tbe  oom- 
mon  law  that  an  action  of  trespass  will  not  lie 
ngainst  an  officer  for  obeying  a  warrant  issued 
by  a  tribunal  of  competent  jurisdiction,  and 
valid  upon  its  face. 

Case  of  The  ifarshoiten,  10  Co.  76 ;  Com.  Dig. 
Imprisonment,  H,  S;  Pleader,  8  M.  24;  Ludding- 
ton  V.  Feok,  2  Ctmn.TOO;  Karlin  t.  Beaoook, 
3  Binn.  215;  Baoly  v.  Perkin»,  6  Wend.  388. 

And  Uiis  principle  applies  to  collectors  of 
taxes  acting  under  warrants  from  assessors  and 
boards  of   public  offlcers  whose  duty  It  la  to 

Ttuirgton  v.  ifortin,  0  Mas.  BOO;  Bprague  v. 
Sotloy,  19  Pick.  436;  Hoys  v.  Drake,  6  Gray, 
387;  Howard  v.  Proctor,  7  Or^,  128;  Prinoe 
V.  Thomat,  11  Conn.  472. 

The  law  requires  the  assessor  to  furnish  the 
collector  with  a  list  of  the  persons  liable  to  pay 
taxes,  and  upon  reeeiviiig  such  list  it  become* 
the  duty  of  the  collector  to  collect  the  taxes  in- 
cluded therein.     14  Stat,  at  L,   103,  104,   106. 

The  list  thus  furnished  must,  like  a  warrant, 
protect  the  collector  acting  in  accordance  tfaer*- 
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Box.  22  Ulnn.  ' 

I>nies  V.  H<.ove_. 

tfllcs,  Hemp.  34 

130 :  Lamar  v.  Iianx.  m  .m.  ■«,..  nn.    •«•.     -"^ 

tra,  Sntunei  v.  Beeler,  BO  Ind.  341,  IS  Am.  Hep. 

71S:  Grace  v.  Ultcbrll,  31  Wla.  MS:  Leacbman  v. 

Doughertr,    61    IlL    324. 

Where  a  ministerial  oflcer.  acting  In  good  faltb, 
does  an  lojurj'.  he  Is  odIt  liable  for  the  actual  loll. 
and  not  to  efemplary  dsms^tv      Piiimmpr  t.  Jtmr- 
S  Clarke,  S08  :  TracT  v 


Crancb).  61.  124. 

A  warrant  of  arrest  which  does  D< 
Christian  nsme  of  the  defei  '      ' 
the  oWcer    who   serves   It. 
Kan.  42S.  12  Am.  Rep.  42S. 

An  uSlcer  la  not  protected  br  sn  order  or  pro< 
14  Wall 


void  for  want  of  Jurisdiction  bi  the  court  or  Judge 
IhqIor  It.  Duncsn  *.  Dsrit,  4S  C.  8.  (1  How.) 
BOl :  Leadbetter  v.  Kendall,  Bemp.  802 ;  Thurston 
T,  Uortin.  a  Uason,  497. 

Wbere  a  rtgulsr  process  points  out  the  speelBe 

Sropertv  or  thing  to  be  seised,  the  officer  Is  pro- 
ccted  In  Its  doe  execution,  where  it  commands 
blm  to  make  or  levy  certain  soms  of  money  out  of 
the  propertf  of  s  party  named,  be  Is  liable  for  his 
mistakes  In  (aklng  propert;.  Buck  v,  Colbath,  8 
WsU.  334.  18  L.  ed.  2ST. 

unitary   aillcer   may   Justify   trespass   under   or- 
ders of  superior.     I>espan  v.  Olney,   1  Cort.  C.  C. 
S06 ;  LuCber  t,  Borden.  49  U.  8,  {T  How.)  * 
Inferior   olBcer  cannot  Justll"      ""    '" 
'Old  know  to  be  Illegal  by  oi 

__.:chell    T.    Harmony,    54    6.    L.    ., 

TJ.  8.  T,  Jones.  S  Wash,  200. 

mee  of  a  coort-marllal  In  a  ease  clearly  wlth- 
Jurlsdlctlon  will  not  protect  the  offlcer  who 
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with  when  valid  on  its  face  and  issued  by  a 
person  actually  exercising  the  duties  of  assessor 
of  that  collection  district. 

The  remedy  of  the  taxpayer  is  to  pay  his  tax 
under  protest  and  bring  an  action  of  aaaumpait 
to  recover  it  back. 

Phila,  T.  Collector,  5  Wall.  731, 18  L.  ed.  616; 
Lincoln  v.  Worcester,  8  Cush.  55. 

Upon  the  third  plea  and  the  replication 
thereto,  this  action,  therefore,  will  not  lie,  and 
Judgment  should  have  been  arrested. 

2.  The  replication  to  the  third  plea  is  bad,  as 
K  omits  to  allege  an  appeal  to  the  commission- 
er of  internal  revenue  for  an  abatement  of  the 
tax.  This  is  a  condition  precedent  to  an  action 
to  recover  back  the  tax.  Collector  v.  Huhhard, 
ante. 

This  defect  is  fatal  to  the  maintenance  of  the 
action  and  is  not  aided  by  verdict,  because  it 
was  a  matter  collateral  to  the  issue  tried  and 
covered  by  the  verdict,  and  cannot  be  presumed 
to  have  been  proved  at  the  trial. 

1  Wms.  Saund.  228,  a,  228,  h;  Ruehton  v. 
Aepinall  2  Doug.  679 ;  Jackson  v.  Peeked,  1  M. 
A  8.  234;  Smith  v.  Jackson,  1  Paine  (0.  G.) 
486. 

The  defendant  in  error  cannot  take  advan- 
tage of  allegations  or  recitals  in  other  parts  of 
the  record  not  connected  therewith,  to  make 
good  any  defect  in  his  replication.  That  must 
stand  or  fall  bv  itself. 

1  Chit.  PI.  8th  Am.  ed.  563;  Davies  v.  Pen- 
ion,  6  B.  ft  C.  216. 

Messrs.  Smith  d  Stark,  for  defendant  in 
error: 

The  collector  is  liable  to  an  action  by  a  per- 
son whoee  property  has  Ijeen  taken  by  the  col- 
lector for  a  tax  not  owing  to  the  United  States. 

The  int<»mnl  revenue  act  dearly  recognizes 
the  right  of  action. 

Act  of  June  30.  1864,  I  44,  13  Stat,  at  L. 
239,  as  amended  by  5  9  of  the  act  of  July  13, 
1866;  14  Stet.  at  L.  Ill;  Phila.  r.  Collector, 
9upra. 

Although  the  error  be  made  by  the  assessor, 
he  is  not  liable  where  he  had  jurisdiction,  but 
the  collector  who  commits  the  wrongful  act  is 
the  proper  defendant. 

Assessors  t.  Oshomes,  0  Wall.  567,  19  L.  ed. 
748. 

The  last  point  made  by  the  counsel  for  de- 
fendant below,  and  that*  on  which  he  chiefly 
relied,  was  that  the  replication  to  the  third  plea 
does  not  allege  that  the  plaintiff  took  an  appeal 
from  the  assessment  to  the  commissioner  of 
Internal  revenue. 

The  argument  for  the  plaintiff  in  error  is 
understood  to  be  based  on  the  principle  that 
where  a  right  of  action  is  given  by  a  statute  the 
declaration  thereon  must  negative  the  excep- 
tions in  the  statute.  The  exception  in  this 
statute  is  claimed  to  be  created  Mr  |  19,  act  of 
July  13,  1866,  14  Stat,  at  L.  152. 

The  rule  of  pleading  on  which  the  objection 
is  grounded,  is  thus  accurately  sad  carefully 
stated  by  Chitty  (1  Chit.  PI.  255) : 

"In  pleading  upon  statutes  where  there  is  an 
exception  in  the  enacting  clause,  the  plaintiff 
must  show  that  the  defendant  is  not  within  the 
exception;  but  if  there  be  an  exception  in  a 
subseouent  clause,  that  is  a  matter  of  defense, 
and  the  other  party  must  show  it,  to  exempt 
bim«elf  from  the  pouUty." 
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There  are  several  answers  to  this  aigumcnt: 

First.  This  provision  of  S  19  is  not  in  the 
enacting  clause  of  f  44.  'fhe  last-named  sec- 
tion was  in  the  first  internal  revenue  act,  passed 
in  1864,  and  has  remained  in  force,  except  as 
nmended  by  the  act  of  1866,  14  Stat,  at  L.  p. 
Ill,  in  particulars  immaterikl  to  the  present 
question.  The  provision  relied  upon  by  the 
plaintiff  in  error  was  enacted  two  years  after- 
wards, and  is  not  in  form  or  substance  an 
amendment  to  I  44,  nor  an  exception  thereto. 
Tt  is  by  no  means,  therefore,  within  the  rules 
above  laid  down. 

Second.  Tlie  provision  of  8  19  is  a  restriction 
or  limitation  upon  the  right  to  sue  tiieretofore 
existing.  It  is.  therefore,  matter  ci  defense. 
If  available  in  this  case  as  a  bar  to  the  action, 
it  should  have  been  set  up  by  the  defendant  in 
his  plea  or  rejoinder. 

Rem.  T.  Vail,  1  T.  R.  320;  cited,  1  Saund.  262; 
R.  Co,  V.  Hanks,  36  111.  281 ;  Chit.  PI.  254. 

Third.  The  limitation  relied  upon  by  the  de- 
fense does  not  apply  at  all  to  this  action.  It 
relates  exclusively  to  suits  "for  the  recovery 
of  any  tax  alleged  to  have  been  erroneously  or 
illegally  assess^  or  collected."  It  cannot  fair- 
ly be  stretched  so  as  to  include  this  action  of 
trespass  de  honis. 

Fourth.  The  tliird  plea  is  defective  In  not 
alleging  that  the  tax  in  question  was  lawful  or 
owing  by  the  plaintiff.  In  a  direct  action 
against  tiie  collector,  there  is  no  presumption 
in  favor  of  the  validity  of  this  assessment. 

Fifth.  If  the  replication  be  defective,  yet  the 
fault  is  cured  by  the  verdict.  The  defendant 
below  should  have  demurred.  The  omission  to 
set  up  the  appeal  to  the  commissioner  might 
have  Deen  bad  on  general  demurrer,  and  yet 
good  after  verdict. 

Renner  v.  Bank,  9  Wheat.  581;  Dohson  t. 
CampheU,  1  Sumn.  319;  Stockton  v.  Bishop,  4 
How.  155;  Broum  v.  Barry,  3  Ball.  365;  Rob- 
erts V.  Graham,  6  Wall.  578,  18  L.  ed.  791 ; 
Maehmurdo  v.  Smith,  7  T.  R.  617;  WesUm  t. 
Mason,  3  Burr.  1725;  Carson  t.  Hood,  4  Dall. 
108;  Smith  v.  United  States,  1  Gall.  261 ;  Jaci> 
son  V.  Peskedf  1  M.  ft  S.  237 ;  Dohson  v.  Camp- 
bell, 1  Sumn.  319;  Townsend  v.  Jamison,  7 
How.  706. 

By  goins  to  trial,  the  defendant  below  waired 
the  point  he  ought  to  have  made  on  a  demurrer. 

Townsend  v.  Jemison,  7  How.  706 ;  Aurturm 
City  T.  West,  7  Wall.  82, 19  L.  ed.  42. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court:  .      .^ 

This  was  an  action  of  trespass,  for  the  selx- 
ure  by.  the  defendant  and  conversicm  to  his  use, 
of  certain  personal  property  of  the  alleged  -val- 
ue  of  $10,000  belonging  to  the  plaintiff.  It  was 
commenced  in  a  court  of  the  state  of  Wiscon- 
sin, and  was  thence  transferred,  on  a  writ  of 
certiorari,  to  the  circuit  court  of  the  United 
States. 

The  deelaration  is  in  the  usual  form  in  sn^ 
cases,  and  alleges  that  the  seizure  and  conver- 
sion were  made  in  May,  1869,  at  Milwaukee,  in 
the  state  of  Wisconsin.  To  this  the  defendant 
pleaded  the  general  issue  and  two  special  pleas, 
in  which  he  justified  the  acts  complained  of, 
on  the  ground  that  they  were  done  by  him  as 
oollector  of  internal  revenue  of  the  first  oallee- 
tion  district  of  Wisconsin,  in  the  enforcement  of 

81  v.  8. 
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an  assessment  chargeable  against  the  plaintiff, 
duly  made  by  the  afesesMr  of  the  district  and 
certified  to  him  with  an  order  directing  its  ool- 
lection.  Both  pleas  set  up  the  same  defense  of 
justification  as  collector  of  internal  revenue, 
615*]  Miffering  only  in  the  particularity  with 
which  the  facts  oi  assessment  and  distraint  and 
sale  of  the  property  were  detailed. 

To  the  first  special  plea  the  plaintiff  replied, 
dc  injuria  sua  propna  absque  tale  causa,  that 
the  defendant  committed  the  several  trespasses 
mentioned  in  the  declaration  of  his  own  wrong, 
and  witliout  the  cause  alleged  by  him;  and  up- 
on tills  replication  issue  was  joined. 

To  the  second  special  plea  the  plaintiff  re- 
plied, that  the  tax  assessed,  which  was  upon 
tobacco  sold  and  materials  used  in  its  manu- 
facture, was  never  chargeable  to  him,  inasmuch 
as  he  did  not  manufacture  and  sell  jot  remove 
within  the  period  mentioned  in  the  assessment, 
the  tobacco  described  or  any  part  thereof,  and 
that  he  had  paid  all  the  taxes  chargeable 
against  him  upon  the  tobacco  manufactured  by 
him  and  sold  or  removed  for  consumption  or 
use  during  that  period.  To  this  replication  the 
defendant  rejoined,  that  the  plaintiff  had  not 
paid  the  sum  assessed  against  him  as  stated  in 
the  plea,  for  the  tobacco  thus  manufactured  by 
him  and  sold  or  removed  for  consumption.  The 
eonclusion  was  to  the  country,  and  tne  plaintiff 
joined  in  the  issue. 

On  the  trial  which  followed,  the  jury  found 
fhe  several  issues  in  favor  of  the  plaintiff,  and 
assessed  his  damages  accordingly. 

The  defendant  then  moved  in  arrest  of  judg- 
ment and,  the  motion  being  denied,  brought  the 
case  here  on  error. 

Several  grounds  were  stated  for  the  motion, 
but  they  amounted  substantially  to  this:  that 
the  second  special  plea,  designated  in  the 
record  as  the  third  plea,  set  forth  a  good  de- 
fense to  the  action,  inasmuch  as  it  showed  that 
the  seizure  and  conversion  complained  of  were 
made  by  the  defendant  as  collector  of  inter- 
nal revenue,  in  the  enforcement  of  a  tax  regu- 
larly and  legally  assessed  a^inst  the  plaintiff; 
and  that  the  replication  did  not  answer  this 
plea,  because  it  did  not  allege  that  the  plaintiff 
had  taken  an  appeal  from  the  assessment  to  the 
commissioner  of  internal  revenue,  without 
which  the  action  was  not  maintainable. 

We  do  not  think  that  the  omission  mentioned 
affected  the  character  of  the  replication,  or 
that  the  insertion  of  the  allegation  would  have 
aided  it.  The  defect  of  the  replication  consist- 
ed in  the  fact  that  it  raised  an  immaterial  issue. 
An  appeal  to  the  commissioner  of  internal  rev- 
enue from  an  assessment  is  only  a  condition 
precedent  to  an  action  for  the  recovery  of  taxes 
paid.  It  is  not  a  condition  precedent  to  any 
other  action  where  such  action  is  permissible. 

The  collector  could  not  revise  nor  refuse  to 
enforce  the  assessment  regularly  made  by  the 
assessor  in  the  exercise  of  the  latter's  jurisdic- 
tion. The  duties  of  the  collector  in  the  en- 
forcement of  the  tax  assessed  were  purely  min- 
isterial. The  assessment  duly  certified  to  him« 
was  his  authority  to  proceed  and,  like  an  execu- 
tion to  a  sheriff,  regular  on  its  face,  issued  by 
a  tribunal  having  jurisdiction  of  the  subject- 
matter,  constitute  his  protection. 

Whatever  may  have  been  the  confiict  at  one 
14  Wall. 


time,  in  the  adjudged  cases,  as  to  the  extent  of 
protection  afforded  to  ministerial  oflkers  acting 
in  obedience  to  process,  or  orders  issued  to  them 
by  tribunals  or  officers  invested  bv  law  with 
authority  to  pass  upon  and  determine  particu- 
lar facts,  ana  render  judgment  thereon,  it  it 
well  settled  now,  that  if  the  oflioer  or  tribunal 
possess  jurisdiction  over  the  subject-matter  up- 
on which  judgment  is  passed,  with  power  to  is- 
sue an  order  or  process  for  the  enforcement  of 
such  judgment,  and  the  order  or  process  issued 
thereon  to  the  ministerial  officer  is  regular  on 
its  face,  showing  no  departure  from  the  law,  or 
defect  of  jurisdiction  over  the  person  or  proper- 
ty affected,  then,  and  in  such  cases,  the  order 
or  process  will  nve  full  and  entire  prot<>ction 
to  the  ministerifu  officer  in  its  regular  enforce- 
ment against  any  prosecution  which  the  party 
a^giTieved  thereby  may  institute  against  him, 
although  *serious  errors  may  have  been  [*617 
conunitted  by  the  officer  or  tribunal  in  reaching 
the  conclusion  or  judgment  upon  which  the  or- 
der or  process  is  issut^.  Savaoool  v.  Boughton, 
5  Wend.  171 :  Earl  v.  Camp,  16  Wend.  563;  Che- 
naray  v.  Jen?,ins,  5  N.  Y.  376;  Sprague  v.  Bir- 
chnrd,  1  Wis.  457. 

Now,  the  replication  to  the  second  special 
plea  did  not  deny  the  jurisdiction  of  the  assess- 
or to  make  an  assessment  under  the  circumstan- 
ces alleged  in  the  plea ;  nor  that  the  assessment 
made  by  him  was  auly  certified  to  the  defendant 
as  collector  of  the  district,  with  an  order  to  pro- 
ceed to  enforce  it,  nor  that  the  property  as- 
sessed was  subject  to  taxation;  but  only 
averred  that  the  assessment  made  was  not 
chargeable  against  the  plaintiff,  because  he  had 
not  manufactured  and  sold  or  removed  the  prop- 
erty assessed  within  the  period  mentioned,  and 
had  paid  all  the  taxes  chargeable  against  him 
upon  such  property — an  averment  which,  if 
true,  would  only  have  shown  that  the  assessor 
had  erred  in  his  judgment  in  making  the  assess- 
ment, and  could  not  have  controlled  the  action 
of  the  collector,  nor  have  justified  him  in  sus- 
pending the  enforcement  of  the  tax.  A  judg- 
ment debtor  might  as  well  complain  of  the  en- 
forcement of  an  execution  by  a  sheriff  on  the 
ground  that  the  court  erred  in  finding  that  he 
was  indebted  to  the  plaintiff  and  so  giving 
judgment  against  him. 

An  immaterial  issue  having  been  thus  ten- 
dered, the  proper  course  for  the  defendant  to 
pursue  was  to  demur  to  the  replication,  and 
thus  force  the  plaintiff  to  join  issue  on  the  mer- 
its of  the  defense  pleaded,  or  to  allow  judgment 
to  pass  against  him.  Had  the  issue  here  made 
been  the  onlv  one  in  the  case  tendered  to  the 
defense  pleaded  by  the  second  special  plea,  the 
defendant,  not  bein^;  able  to  set  up  that  defense 
under  the  general  issue,  would  have  been  enti- 
tled after  verdict  to  an  arrest  of  judgment  and 
an  award  of  repleader.  Gould,  Plead,  ch.  X.,  § 
20.  But  such  was  not  the  fact  here.  The  first 
special  plea  set  up  the  same  defense  as  the  sec- 
ond. In  both  of  the  special  pleas  the  defendant 
justified  the  seizure  and  conversion  of 
•the  property,  described  in  the  declara-  [*618 
tion,  as  collector  of  internal  revenue,  under  an 
assessment  against  the  plaintiff  duly  made  by 
the  assessor  of  the  district  and  certified  to  him. 
The  difference  in  the  language  used  in  the  two 
pleas,  and  in  the  particularity  with  which  the 

747 


419-433 


SUPBEMt  OOUBT  or  THE  UlflTED  STATES. 


Dec.  Teem, 


assessment  of  the  tax  and  the  distraint  and 
sale  of  the  property  were  set  forth,  did  not 
change  the  substantia]  identity  of  the  defense 
made. 

Now,  the  replication  of  de  injuria,  which  was 
interpofied  to  the  first  special  plea,  put  in  issue 
the  material  averments  of  that  plea.  It  threw 
upon  tlie  defendant  the  burden  of  proving  so 
much  of  the  plea  as  constituted  a  defense  to  the 
action.  As  no  error  in  the  ruling  of  the  court 
on  the  trial  is  presented,  we  are  forced  to  pre- 
sume that  the  defendant  was  afTorded  every  op- 
portunity allowed  by  law  to  establish  the  facts 
averred  by  him.  To  arrest  judgment  upon  the 
verdict  rendered  on  this  issue  b^use  an  imma- 
terial issue  was  formed  upon  a  replication  to 
another  plea  setting  up  the  same  defense,  and 
award  a  repleader,  would  be,  in  effect,  to  allow 
the  same  matter  to  be  twice  tried.  Such  being 
the  case,  the  granting  or  refusing  the  motion 
rested  in  the  discretion  of  the  court  below,  with 
which  this  court  will  not  interfere. 

We  are  awsre  of  numerous  decisions  in  this 
country  to  the  effect  thst  the  replication  de  in- 
juria is  only  a  good  replication  where  the  plea 
sets  up  matter  of  excuse,  and  is  not  good  where 
the  plea  sets  up  matter  of  justification,  al- 
though the  justification  be  under  process  from 
a  court  not  of  record,  or  rest  upon  some  author- 
ity pf  law  other  than  a  judgment  of  a  court. 
Such  are  the  decisions  of  the  supreme  court  of 
New  York  (Oriauold  v.  Hedqnick,  1  Wend.  131 ; 
Cohum  v.  Hopkins,  4  Wend.  577 ) ,  and  they  pro- 
ceed upon  the  supposed  doctrine  of  the  resolu- 
tions in  Crogatt^n  Case,  8  Coke,  132.  But  an 
examination  of  that  case  will  show  that  the 
doctrine  is  not  supported  to  the  extent  laid 
down  in  the  New  York  decisions.  The  third 
resolution  in  Crogate^s  Case  does  state  that  a 
replication  dr  injuria  is  bad  where  the  justifica- 
619*]  tion  is  under  authority  •of  law.  but,  as 
observed  by  Mr.  Justice  Patteson,  in  Selby  t. 
Bardons.  3"  Bam.  ft  Ad.  1,  this,  if  taken  to  the 
full  extent  of  the  terms  used,  is  inconsistent 
with  that  part  of  the  first  resolution  which 
states  that  where  the  plea  justifies  under  pro- 
ceedings of  a  court  not  of  record  the  replication 
may  be  used.  In  that  case  the  declaration  was 
in  replevin  for  goods  and  chattels.  The  avow- 
ry of  the  defendant  stated  that  the  plaintiff 
was  an  inhabitont  and  occupier  of  a  tenement  in 
a  certain  parish;  that  a  rate  for  the  relief  of 
the  poor  of  the  parish  was  duly  made  and  pub- 
lished, in  which  the  plaintiff  was  rated  at  £7, 
that  he  had  notice  of  the  rate  and  was  required 
by  the  defendant,  as  collector,  to  pay  the  same, 
which  he  refused;  that  he  was  then  summoned 
before  two  justices  to  show  cause  why  he  re- 
fused; that  he  appeared,  but  showing  no  cause, 
the  justices  issuea  a  warrant  to  the  defendant 
to  distrain  the  plaintiff's  goods  and  chattels, 
under  which  he,  and  the  other  defendant  as  his 
bailiff,  took  the  goods  and  chattels  mentioned 
in  the  dcdarotion.  To  this  avowry  the  plain- 
tiff filed  the  plea  of  de  injuria,  to  which  a  spe- 
cial demurrer  was  interposed,  assigning  for 
cause  that  the  plea  offered  to  put  in  issue  sev- 
eral distinct  matters,  and  was  pleaded  as  if  the 
avowry  consisted  wholly  in  excuse  of  the  taking 
and  detaining  and  not  as  a  justification  and 
claim  of  right.  The  court  considered  at  length 
both  causes,  and  held  that  the  plea  was  good. 
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On  error  to  the  court  of  exchequer  chamber  this 
ruling  was  affirmed  (3  Tyr,  430),  and  the  deci- 
sion, it  is  believed,  has  never  been  departed 
from  in  the  English  courts.  The  j^ea  de  ifi/w- 
ria  in  this  case  to  the  avowry  stands  like  the 
replication  de  injuria  to  a  plea  setting  up  simi- 
lar matter  in  an  action  or  trespass.  Tnere  is 
no  distinction  in  the  effect  of  the  plea  in  one 
case  and  the  replication  in  the  other.  This  waa 
held  by  the  King's  Bench  in  the  case  cited,  and 
by  the  court  of  exchequer  chamber  on  error. 

This  case  is  authority  for  the  sufficiency  of 
the  replication  to  the  first  special  plea.  Other 
cases  might  be  cited  to  the  same  purport.  The 
decisions  in  England  on  this  point  will 
•be  found  collected  in  a  learned  note  to  [•620 
Crogaie*s  Case  by  Mr.  Smith  in  his  Leading 
Cases,  and  the  decisions  in  this  country  will  be 
found'  collected  in  an  equally  learned  note  by 
the  American  editors  of  that  work. 

But  aside  from  the  considerations  mentioned, 
however  the  replication  might  be  regarded  in 
some  courts  on  special  demurrer,  its  defective 
character,  if  at  all  defective,  was  cured  1^  the 
verdict.  The  objection  to  its  sufficiency  to  put 
the  averments  of  the  plea  in  issue  cannot  be 
raised  after  verdict.  Lytle  t.  Lee,  5  Johns.  112, 
and  the  cases  there  cited. 

Judgment  affirmed. 


«JAMES  R.  SMITH,  Appt.,      [•419 

V, 

GEORGE  MASON,  Assignee  of  Frederick   P. 

Sawyer  et  al. 

(See  8.  C.  14  Wall.  419^88.) 

Summary    proceedings    in    hankruptoy-^when 
suit  necessary — parties. 

1.  Where  a  fund  was  transferred  by  a  firm,  one 
of  whom  subsequently  become  bankrupt,  a  contest 
for  the  fund  between  the  transferee  and  the  as- 
signee in  bankruptcy  cannot  be  determined  In  a 
summary  way  by  the  district  court  sitting  In  bank- 
ruptcy, without  due  process  of  law,  but  only  bj  a 
suit  In  equity  or  an  action  at  law. 

2.  An  appeal  In  such  case  may  be  taken  from  the 
supreme  court  of  the  District  of  Columbia  to  this 
court 

3.  Strangers  to  the  proceedings  In  bankruptcy 
not  served  with  process,  and  who  havs  not  volon- 
tarlly  appeared  and  become  parties  to  such  a  liti- 
gation, cannot  be  compellea  to  come  into  court 
under  a  petition  for  a  rule  to  show  cause. 

[No.  193.] 

Argued  Ifov.  H,  187/ .    Decided  Nov.  tO,  1871. 

APPE.\L  from  the  Supreme  Court  of  the  Dia- 
trict  of  Columbia. 
The  petition  in  this  case  was  filed  in  the  court 
below  oy  the  appellee,  as  a  bankrupt  assignee 
to  restrain  George  Taylor  from  paying  out  a 
certain  sum  of  money  alleged  to  be  due  to  the 
bankrupt.  Sawyer.  Subsequently  an  order  was 
made  against  the  appellant,  as  claiming  some 
interest  in  said  fund,  to  show  cause  why  said 
money  should  not  be  paid  to  the  said  appellee. 
All  intervention  was  made  hj  Risher  ft  Hall, 
as  survivinff  partners  of  said  bankrupt,  also 
claimin,^  said  fund.  An  order  waa  made  by 
said  court  that  George  Taylor  pay  over  said 
money  to  the  assignee,  appellant;  but  on  ap- 
peal, the  general  term  of  said  court  reversed 
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uid  order,  and  entered  a  decree  declaring  tiiat 
the  appellant,  Smith,  had  no  right  to  the  said 
money,  and  ordering  said  George  Taylor  to  pay 
over  the  same  to  the  surviving  partners,  Risher 
k  Hall.  Whereupon  the  said  Smith  took  an  ap- 
peal to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Me88r9,  More  d  Bright  and  Oearge  Taylor, 
for  appellant: 

1.  Tiie  court  in  bankruptcy  could  not  take 
jurisdiction  in  cases  like  this,  by  mere  order 
served  on  strangers  to  come  in  and  answer. 
Neither  Taylor  nor  Smith  claimed  anything 
from  the  bankrupt's  estate,  and  neither  of  them 
was  before  the  court  claiming  any  debt  or  de- 
mand under  the  bankruptcy. 

Sec.  1  of  the  act  establishing  the  system ;  Ex 
parte  Bacon,  2  Dea.  k  Chit.  181 ;  2.:Ma]lory, 
441,  nnd  other  references  in  Taylor's  Bankrupt 
L.  pp.  01,  62. 

2.  The  assignee  of  Sawyer  had  no  right  to 
sue  for  or  recover  the  funds  of  the  partners. 
Sawyer,  Rinher,  k  Hall.  He  had  no  right  to 
interfere  with  the  partnership  property  or  as- 
sets until  the  partnership  debts  were  fully  paid, 
and  then  only  on  an  accounting  between  the 
partners,  and  so  far  as  the  individual  interests 
of  Sawyer  existed.  And  in  any  action  for  the 
reeox-ery  of  partnership  claims,  the  assignee 
and  solvent  partners  should  join.  See,  Eck- 
hardt  v.  Wilson,  8  T.  R.  140;  Taylor,  Bankrupt 
L.  and  references,  p.  96. 

3.  I'he  court  below  erred  in  going  into  an 
f^xamination  of  the  accounts  between  Sawyer, 
Risher.  &  Hall  and  George  E.  Biddle  k  Co.  No 
notice  of  any  kind  was  ever  served  on  Biddle  k 
Co.;  and  yet  it  will  be  seen  in  the  record  that 
the  court  went  into  the  examination  of  their 
accounts,  and  in  their  absence,  and  without  no- 
tice, deeided  that  the  claim  of  Biddle  k  Co.  had 
been  pnid  nnd  di5«chnrged,  and  that  they  were 
bound  to  return  the  order  on  atid  acceptance  of 
Taylor  to  the  Arm  of  Sawyer,  Risher,  k  Hall, 
and  swear  that  Smith  had  no  right  to  the  funds 
in  dispute.  One  of  the  fundamental  principles 
of  law  is  that  the  rights  of  persons  shall  not  be 
prei'ndittMl  without  due  notice. 

R.  Co.  v.  Trimhlfi,  10  Wall.  377,  19  L.  ed.  951. 

4.  The  court  itt  banc  on  appeal  erred  in  mak- 
ing a  deeree  in  the  case.  It  had  appellate  ju- 
risdiction only,  arid  should  have  returned  the 
•cape  to  the  court  of  bankruptcy  for  further  pro- 
ce<Hlinps:  but  their  decree  shows  the  impropri- 
ety nnd  irregularity  of  the  whole  proceeding, 
for  the  court  decreed  the  funds  to  Risher  k 
Ilali.  the  solvent  and  surviving  partners,  as 
agiiiust  Smith  a  stranger  in  the  court. 

See.  1  of  the  act.  and  refer-^nces  in  Taylor, 
Bankrupt  L.  pp.  01,  62. 

.1/r.  Geo.  W.  Paschal,  for  appellees: 

As  we  understand  it.  Smith  objects  to  the  ju- 
ripdietion  of  the  court  over  the  subject-matter 
and  the  jwrties. 

But  to  this  we  answer,  that  it  is  our  desire, 
as  we  had  supposed  it  to  be  his,  to  have  this 
court  settle  the  right.  And  if  the  question  of 
jurisdielion  is  to  be  raised,  we  suggest  that  un- 
derlying the  whole  is  the  principle  that  no  ap- 
jienl  lies  in  such  a  case  from  the  general  term 
of  the  !<uprenie  court  of  the  District  of  Colum- 
bia to  this  court,  in  n  strictly  bankrupt  proceed- 
ing. To  this  we  might  cite  the  Imnkrupt  stat- 
14  Wam.  U.  S.,  Book  20. 


ute  and  the  great  eaae,  Em  parte  City  Bank  of 
New  Orteans,  8  How.  811,  et  seq,;  2  Brightly, 
Dig.  p.  76,  8  6. 

The  principle  that  this  court  can  only  exer- 
cise appellate  jurisdicticm  in  pursuance  to  acts 
of  Congress  is  not  an  open  question.  Barry  v. 
Mercein,  5  How.  119. 

If  it  be  conceded  that  8  9  of  the  bankrupt  act 
of  1867  (2  Brightly,  Dig.  p.  78,  $17)  is  a  nega- 
tive pregnant  and  that  it  allows  appeals  from 
the  circuit  court  to  the  Supreme  Court,  in  all 
cases  where  the  matter  in  controversy  exceeda 
$1,000,  it  does  not  follow  that  such  appeal  lies 
from  the  supreme  court  of  the  District  of  Co- 
lumbia ;  much  less  that  such  power  has  been  ex- 
ercised in  a  manner  to  give  this  court  jurisdi^ 
tion. 

There  is,  in  fact,  no  appeal  order  by  the 
court;  there  is  no  appeal  bond,  such  as  is  re- 
quired by  the  statute;  there  is  no  notice  of  ap- 
peal ;  and  no  evidence  that  the  appeal  was  tax- 
en  in  term,  or  ever,  in  fact,  taken  at  all.  These 
are  all  jurisdictional  facts. 

Washington  Co.  t.  DuratU,  7  Wall.  694,  10 
L.  ed.  104;  Castro  v.  United  States,  3  Wall.  49, 
18  L.  ed.  163;  TJie  San  Pedro,  2  Wheat.  132; 
Villabolos  V.  ijnited  States,  6  How.  90;  Bacon 
V.  Hart,  1  Black,  38,  17  L.  ed.  52. 

We  insist,  however,  that  under  the  1st  and 
2d  sections  of  the  bankrupt  act,  and  the  broad 
principles  of  the  Bk.  of  N,  O.,  the  court,  in  the 
exercise  of  the  powers  given,  has  the  right  to  do 
precisely  what  was  done  in  this  case;  that  is,  to 
determine  the  right  of  the  claimants  to  a  fund 
in  which  the  bankrupt  estate  had  an  interest. 

2  Brightly,  Dig.  p.  74,  $S  1,  2,  and  notes; 
same  law,  M  Stat,  at  L.  517,  $  1 ;  and  see  par- 
ticularly the  conclusion,  Ew  parte  Bank,  supra. 

The  suit  was  brought  originally  by  the  as- 
signee against  the  partners  of  the  bankrupt  for 
account.  This  fund  was  in  the  district,  in  the 
hands  of  the  attorney  of  the  Arm.  and  the  as- 
simiee  brought  the  suit  to  enjoin  the  payment, 
either  to  the  nonaccounting  partners  or  to 
Smith,  who  was  understood  to  have  set  up  some 
claim  to  the  fund.  Smith  was  properly  cited 
to  assert  his  claim  to  the  fund.  At  this  point 
the  surviving  partners  intervened  and  set  up 
their  rights. 

The  bankrupt  court,  in  the  exercise  of  its  le- 
gitimate powers,  acquired  a  summary  equita- 
ble jurisdiction  over  the  subject-matter  and  the 
parties;  and  having  become  thus  possessed  of 
the  caitse,  it  might  fully  proceed  to  adjudicate 
the  right. 

We  are  not  limited  to  the  English  principles. 
In  re  Klein^  1  How.  277;  ]ifitchell  v.  Great 
Works  MiU.  Mfg.  Co,  2  Story,  648;  Ex  parte 
Hotrie,  15  Pitts.  L.  J.  448;  1  Bank.  Reg.  185; 
Ex  parte  Alexander,  S  Am.  Law  R.  (N.  S.)  423; 
3  Bank.  Reg.  Vt:  2  Bricrhtly,  Fed.  Dier.  p.  23. 

Tlie  appellant  objects  to  the  jurisdiction,  be- 
cause neither  Smith  nor  Risher  k  Hall  were 
creditors  of  the  bankrupt,  urginor  a  claim 
against  the  estate.  But  they  were  claiming  an 
interest  in  the  bankrupt's  assets,  and  no  disposi- 
tion could  be  made  of  this  fund  until  the  rights 
of  these  claimants  should  be  settled.  The  ju- 
risdiction expressly  extends  to  the  collection  of 
all  assets  of  the  bankrupt;  to  the  marshaling 
and  disposition  of  the  different  funds  and  as- 
sets among  all  the  creditors;  and  to  all  acts, 
matters  and  things  to  be  done  under  and  in  vir- 
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tue  of  the  bankruptcy,  until  the  final  distribu- 
tion and  settlement  of  the  bankrupt's  estate, 
i.nci  the  close  of  the  proceedings  in  bankruptcy. 
The  circuit  and  district  courts  have  given  an 
enlarged  interpretation  to  this  section,  as  may 
be  seen  by  reference  to  2  Brightly,  Dig.  p.  74, 
notes,  0,  5,  c. 

The  appellant  objects  that  the  court  heard 
evidence  oi  the  state  of  the  accounts  between 
the  firms  of  Sawyer,  Risher,  &  Hall,  and  George 
£.  Biddle  &  Co.,  without  the  latter  having  been 
made  parties.    But  to  this  it  is  answered : 

1.  That  no  such  objection  was  urged  or  con- 
sidered in  the  court  below  and,  therefore,  it 
cannot  be  considered  here.  2.  That  as  they  had 
delivered  the  paj^r  in  controversy  to  Smith,  to 
whom  they  had  indorsed  it,  they  were  not  nec- 
essary parties.  3.  That  they  were  heard  by 
affidavits,  without  the  power  of  cross-enamii^i- 
tion  by  Risher  k  Hall.  4.  That,  as  their  pos- 
sesMion  was  but  a  hypothecation,  and  Smith 
only  claims  by  hypothecation,  and  under  the  act 
of  Congress  of  1852,  neither  could  obtain  the 
money,  except  through  the  indorsement  of  Saw- 
yer, Risher,  &  Hall,  it  was  perfectly  right  to 
hear  proof  to  show  that  the  contingency  upon 
which  the  money  should  become  theirs  had 
never  happened  and  was  impossible.  6.  They 
were,  in  tact,  represented  by  Smith. 

The  decree  that  the  funa  did  not  belong  to 
Smith  was  perfectly  correct.  The  paper  was 
not  stamped  and,  therefore,  had  no  validity  as 
a  contract.  It  had  no  element  of  negotiability; 
not  bein^  for  any  certain  sum ;  it  had  no  nego- 
tiable words.  Smith's  evidence  showed  that  he 
paid  nothing  for  it;  he  had  parted  with  noth- 
fnfr;  he  only  took  it  as  a  collateral  security  for 
a  debt  due  him  by  Biddle  k  Co. ;  gave  them  no 
eredit  for  it,  nor  was  he  to  give  any  until  he 
should  realize  the  money;  and.  therefore,  there 
wap  no  element  of  good  faith  in  his  possession, 
nothing  that  would  have  enabled  him  to  main- 
tain an  action  against  Taylor  in  bin  own  name, 
or  to  urge  an  equity  against  Sawver.  Risher,  k 
Hall. 

The  most  that  ever  could  have  been  said  of 
the  paper,  had  it  been  stamped,  is,  that  it  was 
an  appointment  in  favor  of  Biddle  k  Co.:  but 
an  appointment  legally  and  necessarily  subject 
to  the  control  of  Sawyer,  Risher,  k  Hall. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Jurisdiction,  power  and  authority  in  case;*  in 
bankruptcy,  when  the  bankrupt  resides  in  this 
District,  are  conferred  upon  and  vested  in  the 
supreme  court  of  the  District,  to  the  same  ex- 
tent and  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  enacted  and  prescribed 
in  respect  to  the  jurisdiction,  power,  and  au- 
thority of  the  district  courts  of  the  United 
States,  where  the  bankrupt  resides  in  any  one 
of  the  judicial  districts  within  the  several 
states.     14  Stat,  at  L.  541. 

By  the  terms  of  tlie  act  establishing  the  su- 
preme court  of  the  District  the  court  consists 
of  four  justices,  any  three  of  whom  may  hold 
a  general  term,  and  any  one  of  them  may  hold 
a  circuit  court  or  special  term  for  the  purposes 
and  under  the  condition'*  therein  prescribed,  or 
may  hold  a  district  court  of  the  United  States, 
in  the  same  manner  and  with  the  same  powers 
and  jurisdiction  as  are  possessed  and  exercised 
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by  the  Federal  district  courts  within  the  sev- 
eral states.     12  Stat,  at  L.  7G3. 

Enough  appears  in  the  record  to  show  that 
one  Frederick  P.  Sawyer,  of  the  firm  of  Sawyer, 
Risher,  k  Hall,  was  adjudged  bankrupt  by  the 
supreme  court  of  this  District  sitting  in  bank- 
ruptcy, and  that  George  Mason,  the  appollee  in 
this  case,  was  appointed  assignee  of  hi8  estate 
by  decree  of  the  bankrupt  court.  He  com- 
menced the  proceeding  in  this  case  by  the  pe- 
tition exhibited  in  the  transcript,  in  which  he 
represents  that  George  Taylor,  as  agent  of  that 
firm,  had  collected  from-  the  United  States  the 
sum  of  $4,744.19  for  *the  firm,  and  that  [*426 
other  funds  due  to  the  firm,  it  was  expected, 
would  soon  come  into  his  hands;  that  Risher  k 
Hall,  the  other  two  members  of  the  firm  prior 
to  the  bankruptcy  of  the  senior  partner,  made 
an  assignment  of  the  claim,  from  which  that 
amount  was  realized,  to  George  £.  Biddle  k  Co., 
as  collateral  security  for  the  payment  of  a  cer- 
tain indebtedness  of  their  firm  to  the  said  as- 
signees, which  indebtedness  the  petitioner  be- 
lieves has  been  paid;  that  the  assignees  of  the 
claim  afterwards  made  an  assignment  of  their 
interest  in  the  same  to  James  R.  Smith,  as  col- 
lateral security  for  their  indebtedness  to  him, 
which,  as  the  petitioner  believes,  has  also  been 
paid :  wherefore  he  prayed  that  Uie  said  George 
Taylor  might  be  restrained  from  paying  out 
said  monev,  or  any  other  money  wtiich  might 
come  into  his  hands  belonging  to  the  same  firm, 
pending  the  petition,  and  that  the  respondent 
might  be  required  to  give  bond  for  the  safe- 
keeping of  the  money  and  f<Mr  its  production  in 
court  when  ordered. 

Such  an  order  was  issued,  and  the  party  hold- 
ing the  money  was  enjoined  and  required  to 
give  bond  as  prayed.  Subsequently  the  peti- 
tioner presented  another  petition  to  the  same 
court,  in  which  he  represented  that  James  R. 
Smith  also  claimed  an  interest  in  the  fund  in 
question,  and  prated  that  an  order  might  be 
made  requiring  him  to  show  cause  on  a  day 
therein  named  why  the  fund  should  not  be  paid 
to  the  petitioner.  Smith  appeared  and  filed  an 
answer  to  the  rule,  to  the  efl'ect  following:  (1) 
That  the  court  had  no  jurisdiction  to  proceed 
against  him  in  that  mode;  (2)  that  the  money 
enjoined  came  to  him  by  regular  assignment  for 
a  valuable  consideration  before  ihe  senior  part- 
ner of  the  firm  was  adjudged  bankrupt,  and 
that  he  was,  and  is,  the  bona  fide  owner  of  tha 
claim;  (3)  that  neither  the  assignee  of  the 
bankrupt's  estate  nor  his  creditors  have  any 
right  to  any  part  of  said  funds. 

Before  the  hearing,  the  other  partners  of  the 
firm,  to  wit,  Risher  k  Hall,  intervened  and  al- 
leged that  the  money  enjoined  rightfully  be- 
longed to  them  and  not  to  the  respondent  in  the 
rule,  because  the  assignment  of  the  claim,  as 
they  *  represented,  was  made  by  the  sen-  [•4!KT 
ior  partner  of  their  firm  merely  as  a  security  to 
the  said  assignees,  to  be  applied  by  them  to  the 
payment  of  the  debt  due  by  their  firm  to  those 
assignees ;  that  it  was  expressly  understood  that 
if  the  assignors  paid  the  debt  before  the  claim 
was  oollected  from  the  United  States  the  claim 
should  revert  to  them,  the  assignors:  that  they 
paid  their  entire  debt  to  those  parties  before 
the  claim  was  allowed  at  the  Treasury  Depart- 
me»it.  r»nd  that  they,  as  the  representatives  of 
the  firm   since  the  bankruptcy  of  the    senior 
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partner,  are  entitled  to  the  money:  wherefore 
they  pray  that  an  order  may  be  passed  directing 
the  depositary  to  pay  the  same  to  them,  or,  ii 
it  be  paid  to  the  said  assignees,  that  it  be  bo 
paid  to  their  use. 

Evidence  was  introduced  by  the  interveners 
tending  to  show  that  the  indebtedness  of  the 
original  owners  of  the  claim  to  the  assignees  of 
the  same  had  been  paid,  and  that  the  respond- 
ent in  the  rule  held  the  claim  merely  as  collat- 
eral security  for  his  assignors.  On  the  other 
hand,  the  respondent  in  the  rule  was  examined, 
and  he  testified  that  he  obtained  the  assignment 
of  the  claim  in  cood  faith  and  for  value,  with- 
out notice  that  his  assij^ors  held  it  subject  to 
'any  conditions,  or  that  it  was  not  their  proper- 
ty in  case  the  indebtedness  of  their  assignors 
was  discharged  before  the  claim  was  collected. 
He  prouucod  the  assignment  duly  executed  by 
the  original  owners,  firecting  tlie  d^^^bgftftty  to 
pay  the  amount  to  the  assignees  when  collected 
at  the  proper  department,  and  also  introduced 
the  deposition  of  the  senior  partner  of  the  firm 
to  which  the  daim  was  assigned,  and  he  deposed 
that  his  firm  transferred  and  assigned  the  same 
to  the  respondent  in  the  rule  with  the  knowl- 
edge and  consent  of  the  original  owners;  that 
they,  the  assignees,  took  the  order  or  draft  at 
its  date  in  the  regular  course  of  business,  and 
that  they  assigned  the  same  for  value  to  the  re- 
spondent, and  that  the  accounts  of  the  original 
owners  with  his  firm  have  never  been  settled, 
but  ttiat  they  are  still  largely  indebted  to  his 
firm.  Hearing  was  had,  but  the  court  was  of 
the  opinion  that  the  respondent  took  the  order 
428*]  or  draft  •merely  as  collateral  security; 
that  he  was  not  a  bona  fide  purchaser  of  the 
same ;  that  he  was  to  credit  the  proceeds  when 
collected  to  his  assignors,  and  that  they  were 
to  credit  the  same  to  the  original  owners. 

Pursuant  to  that  finding  the  court  entered  a 
decretal  order  that  the  depositary  of  the  claim 
should  pay  the  net  balance  in  his  hands  to  the 
assignee  in  bankruptcy  for  the  benefi.t  of  the 
creditors  of  the  original  owners.  Immediate  ap- 
plication was  made  by  the  respondent  for  an  ap- 
peal to  the  general  term,  which  was  granted  on 
the  following  day.  Due  appearance  was  en- 
tered not  only  by  the  appellant  but  also  by  the 
interveners  as  well  as  by  the  assignee  in  bank- 
ruptcy, and  they  were  again  heard  before  all 
the  justices  of  the  court ;  and  the  court  being  of 
opinion  that  there  was  error  in  the  decree  and 
that  the  interveners,  as  the  solvent  partners  of 
their  firm,  were  entitled  to  the  money,  entered 
a  decree  dissolving  the  injunction,  and  direct- 
ing the  depositary  of  the  money  to  pay  the  net 
bfljance  in  his  hands  to  those  parties  as  the  sur- 
vivors of  the  original  owners  of  the  claim; 
whereupon  the  respondent  appealed  to  this 
court. 

Instituted  as  the  proceeding  was  to  restrain 
the  depositary  o^thc  claim  from  paying  out  the 
money  which  he  had  collected,  or  any  which 
might  thereafter  come  into  his  hands,  it  is  quite 
clear  that  the  alleged  purpose  of  the  petitioner 
was  accomplished  when  the  injunction  was 
granted  as  prayed  in  the  petition,  as  the  party 
respondent  in  that  proceeding  never  filed  any 
answer  and  testified  in  the  case  that  the  order 
restraining  hini  from  paying  out  the  money  was 
procured  by  bim  so  that  he  might  not  be  re- 
quired to  act  without  the  directions  of  the 
14  Walt.. 


court.  Had  the  matters  terminated  there  th« 
appellant  would  not  have  had  any  right  of  ap- 
peal to  this  court,  as  he  was  an  utter  stranger 
to  the  proceedings.  He  was  not  made  a  party 
to  the  petition  nor  was  he  served  with  process, 
nor  did  he  voluntarily  appear.  Whatever  the 
purpose  of  tlie  petition  was,  or  by  whomsoever 
the  injunction  was  procured,  the  proceeding 
was  commenced  and  terminated  without  the 
knowledge  of  the  appellant,  and  before  any 
steps  were  taken  by  the  petitioner  or  anyone 
else  to  •connect,  the  appellant  with  the  [*429 
litigation.  More  than  a  year  and  a  half  before 
that  petition  was  filed  the  original  owners  of 
the  daim  had  assigned  and  transferred  the 
same  to  the  assignors  of  the  appellant,  and  had 
directed,  in  writing,  the  depositary  in  whose 
hands  they  had  placed  it  for  collection  to  pay 
the  same  when  collected  to  their  said  transfer- 
ees^ and  the  record  shows  that  the  depositary 
of  the  claim  accepted  the  draft  or  order  at  the 
time  and  agreed  to  pay  the  same  as  directed 
whenever  the  same  should  come  into  his  hands, 
less  expenses  and  commissions.  None  of  these 
facts  are  contradicted,  and  the  appellant  proved 
that  the  assignees  of  the  claim,  within  a  few 
days  after  receiving  the  same,  assigned  and 
transferred  the  same  to  him  for  fCkll  value  in 
the  usual  course  of  business. 

Beyond  all  doubt,  therefore,  the  case  is  one 
where  the  appellant  claimed  absolute  title  to 
and  dominion  over  the  matter  in  controversy 
between  him  and  the  assignee  of  the  bankrupt's 
estate.  Absolute  title  to  the  matter  in  contro- 
versy is  also  claimed  by  the  assignee  in  bank- 
ruptcy, as  appears  by  his  second  petition,  in 
which  he  prayed  that  the  appellant  might  be 
summoned  to  show  cause  why  the  fund  should 
not  be  paid  to  him  as  such  assignee. 

Suggestion  may  be  made  that  the  decree  gives 
the  fund  to  the  interveners,  but  the  court  will 
at  present  re-examine  the  case  as  between  the 
parties  first  made  in  the  second  petition,  before 
the  solvent  members  of  the  firm  to  which  the 
claim  originally  belonged  were  permitted  to  in- 
tervene in  the  litigation,  as  it  is  quite  obvious 
that  the  whole  proceeding  subsequent  to  their 
intervention  is  irregular,  and  that  the  decree 
must  be  reversed  if  it  be  held  that  the  bank- 
rupt court  had  no  jurisdiction  to  proceed  and 
determine  the  right  of  property  as  between  the 
assigpee  and  the  transferee  of  the  same  for  val- 
ue in  that  mode  of  proceeding. 

Neither  the  depositary  of  the  fund  nor  the 
appellant  claimed  anything  from  the  estate  of 
the  bankrupt,  and  the  appellant  contends  that 
the  bankrupt  court  cannot  take  jurisdiction  in 
such  a  case  by  a  rule  to  show  cause,  served  on 
a  stranger  to  come  in  and  answer  in  support  of 
his  title  or  •claim  to  such  a  fund  or  to  ['430 
any  other  property  over  which  he  claims  abso- 
lute dominion. 

Power  and  jurisdiction  in  all  matters  and 
proceedings  in  bankruptcy  are  conferred  upon 
the  distrift  courts,  and  those  courts  as  courts  of 
bankruptcy  are  authorized  to  hear  and  adjudi- 
cate upon  the  same  according  to  the  provisions 
of  the  bankrupt  act.  Examined  separately  the 
clause  of  the  1st  section  of  the  act.  which  pro- 
vides that  the  powers  and  jurisdiction  therein 
granted  and  conferred  may  be  exerciRed  as  well 
in  vacation  as  in  term  time,  and  that  a  judge 
sitting  in  chambers  shall  have  the  same  power« 
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and  jurisdiction  as  when  nitting  in  court,  would 
seem  to  afford  some  support  to  the  views  of  the 
assignee  in  this  case,  that  all  the  powers  and 
juriiidiction  of  the  district  courts,  when  sitting 
as  courth  in  bankmptcy,  may  be  exercised  in  a 
summary  way  without  process,  as  bv  a  rule  to 
show  cause,  as  in  a  motion  to  set  aside  a  verdict 
in  an  action  ut  common  law,  or  in  a  collateral 
proceeding  in  a  suit  in  equity.  Most  matters 
and  proc^ings  in  bankruptcy  may,  doubtless, 
be  heard  and  adjudicated  by  the  dintrict  court 
in  that  way,  but  that  general  clause  in  the  Ist 
Bection,  which  is  referred  to  aa  supporting  the 
nnlimited  scope  of  that  power  and  jurisdiction, 
must  be  considered  in  connection  with  all  the 
other  provisions  of  the  bankrupt  act,  as  is  ex- 
pressly r'»quired  by  the  preceding  clause  of  the 
same  section,  in  which  it  is  enacted  that  the 
district  court.^  shall  hear  and  adjudicate  upon 
all  mntter«  mid  proceedings  in  bankruptcy  ac- 
cording to  t]]e  provisions  of  the  bankrupt  act. 
Superaddcil  to  tliat  general  clause,  and  as  an 
exposition  of  tht  name,  is  another  and  more  im- 
portant clause,  in  which  is  given  a  specific 
enumeration  of  the  cases  and  controversies  to 
which  that  general  jurisdiction  extends,  and  it 
is  plain  that  the  enumeration  does  not  include 
"suits  at  law  or  in  equity  which  may  or  shall 
be  brought  by  the  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  inter- 
est, or  by  such  person  against  such  assignee 
toudiing  any  property  or  rights  of  pro|>erty  of 
said  bankrupt  tl^nsferable  to  or  vested  in  such 
assignee."  On  the  contrary,  the  third  clause 
of  the  2d  section  expressly  enacts  that  circuit 
431*]  •courts  shall  have  concurrent  juris- 
diction with  the  district  courts  of  all  such  suits 
at  law  or  in  equity,  provided  the  suit  at  law 
or  bill  in  equity  shall  be  brought  within  two 
years  from  the  time  the  cause  of  action  ac- 
crued. 14  Stat  at  L.  618;  Morgan  t.  Thorn- 
hill,  ante,  63. 

Controversies,  in  order  that  thev  may  be  cog- 
ni7.able  either  in  the  circuit  or  district  court 
under  that  act,  must  have  respect  to  some 
property  or  rights  of  proi>erty  of  the  bankrupt 
transferable  to  or  vested  in  such  assignee;  and 
the  suit,  whether  it  be  a  suit  at  law  or  in 
equity,  must  be  in  the  name  of  one  of  the  two 
parties  described  in  that  clause  and  against  the 
other,  as  appears  by  the  express  words  of  the 
provision.  Such  a  suit,  whether  at  law  or  in 
equity,  may  be  commenced  either  in  the  district 
or  circuit  court,  at  the  election  of  the  party 
suing;  and  if  in  the  former,  it  is  clear  that  the 
case,  when  it  has  proceeded  to  final  judgment 
or  decree,  may  lie  removed  into  the  circuit  court 
for  re-examination  by  writ  of  error,  if  it  was  an 
action  at  law,  or  by  appeal  if  it  was  a  suit 
in  equity,  provided  tlie  debt  or  damages  claimed 
amount  to  more  than  .$.500  a^d  the  writ  of  error 
is  seasonably  sued  out.  or  the  appeal  is  claimed 
and  the  reouired  notices  are  given  within  ten 
days  from  the  rendition  of  the  judgment  or  de- 
cree. Kniqht  v.  Choncy.  6  Xnt.  B.  R.,  309. 
None  of  those  regulations,  however,  apply  to 
petitions  for  revision  imder  the  first  clause  of 
the  2d  section,  nor  does  the  bankrupt  act  fix 
any  precise  limitation  to  the  right  of  a  party 
aggrieved  by  the  ruling,  decision  or  decree  of 
the  district  court  to  file  a  petition  for  that  pur- 
pose in  the  circuit  court.  Power  to  revise  all 
cases  and  questions  which  arise  in  the  district 
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courts,  in  such  a  proceeding,  "except  when 
special  provision  is  otherwise  made,"  is  con- 
ferred upon  the  circuit  courts  by  tiie  first  clause 
of  the  same  section,  but  the  court  is  of  the 
opinion  that  the  power  conferred  by  that  clause 
does  not  extend  to  any  case  where  special  pro- 
vision for  the  revision  of  the  case  is  otherwise 
made,  as  where  it  is  provided  that  an  appeal 
will  lie  from  the  district  court  to  the  circuit 
court,  or  where  a  writ  of  error  will  lie  from 
*the  circuit  court  to  the  district  court  in  [*432 
the  manner  provided  in  the  laws  of  Congress 
allowing  appeals  and  writs  of  error.  5  Ibid, 
310. 

Special  provision  is  made  for  the  revision  in 
the  circuit  court  of  controversies  like  the  one 
exhibited  in  this  record,  and  the  court  is  of  the 
opinion  that  such  causes  cannot  be  commenced 
by  a  petition  for  a  rule  to  show  cause,  as  in 
this  ease,  nor  be  determined  in  a  summary  way 
by  the  district  court  sitting  in  bankruptcy, 
without  due  process  of  law.  Ex  parte  Bacon,  2 
Moll.  441.  Cases  of  the  kind  before  the  court 
fall  directly  within  the  third  clause  of  the  sec- 
tion under  consideration,  and  must,  in  the  jud^ 
nient  of  the  court,  be  determined  by  a  suit  in 
equity  or  an  action  at  law,  as  the  case  may  be ; 
and  where  an  action  at  law  is  the  proper  remedy 
the  parties  are  entitled  to  a  trial  ov  jury  if  the 
value  in  controversy  shall  exceed  $20.  Con- 
current jurisdiction  in  such  cases,  it  must  be 
conceded,  is  vested  in  the  circuit  and  district 
courts,  and  it  is  equally  clear  that  either  party, 
where  the  procecniing  is  correct,  may  remove  the 
cause,  in  a  proper  case,  when  it  has  proceeded 
to  final  judgment  or  decree,  into  the  Supreme 
Court  for  re-examination,  as  provided  in  other 
causes  outside  of  the  bankrupt  act. 

Possession  and  control  of  the  claim  had  been 
surrendered  by  the  original  owners  long  before 
the  senior  partner  of   the   firm   was   adjudged 
bankrupt,  and  the  depositary  of  the  same   had 
duly  accepted  the  order  or  draft    transferring 
the  proceeds  of  the  same  to  the  assignors  of  the 
appellant,  showing  that  the  assignee  in  baiUc- 
ruptcy  had  neither  the  possession  nor  the  right 
of  possession  to  the  same  at  the  time  the  peti- 
tion for  the  rule  was  filed.      Independent  of  the 
injunction,  which  was  granted  without  notice 
to  the  appellant,  he  was   apparently   entitled, 
and  if  the  evidence  he  introduced  is  believed,  he 
was,  in  fact,  entitled  to  demand  and  to  receive 
the  whole  fund  as  his  own  property.      Suffice  it 
to  say,  without  expressing  any  opinion  as  to 
the    weight    of    the    evidence,    the    appellant 
claimed  the  fund  as  his  own  property,  and   if 
his  *=claim  is  just  and   legal,  the  pos-  [*4133 
session  of  the  depositary  was    his    possession, 
and  if  the  assignee  in  bankruptcy  would  devest 
him  of  the  possession  and  control  of  the  fund  be 
must  do  it  by  a  suit  at  law  or  in  equity,  as  pro- 
vided in  the  third  clause  of  the  2d  section  of  the 
bankrupt  act.       Equity  would    certainly    have 
jurisdiction  in  such  a  case,  as  in  that  mode  of 
proceeding  all  the  parties  could  be  brought  be- 
fore the  court.      Extended  remarks  in  respect 
to  the  decree  in    the   case   appear   to  •be    on- 
necessary,  as  it  is  as  dear  as  anything  in  legal 
decision  can  be  that  the  interveners  could  not 
claim  to  devest  the  appellant  of  his  intero<^t  in 
the  funds  by  becoming  parties  to  a  rule  like  the 
one  before  the  cour<.,  nor  in  any  other  manner 
than  by  due  process  of  law. 
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Objection  Ib  also  made  tbat  the  appeal  it  ir- 
regular, at  having  been  prosecuted  from  the 
auprootie  court  of  the  District,  but  the  regula- 
tions of  the  48th  section  of  the  act  afford  a 
satisfactory  answer  to  that  objection,  which  is 
mH  that  need  be  said  uwm  the  subject.  Want 
of  notice  of  the  appeal  oomes  too  late  after  a 
general  appearance,  but  the  record  shows  that 
the  appeal  was  duly  claimed  and  that  the  appel- 
lant nied  his  appeal  bond  in  open  court  and 
that  Uie  same  was  duly  approved  by  the  Chief 
Justice  who  presided  i^  the  hearing  when  the 
final  decree  was  entered  in  the  cause. 

Strangers  to  the  proceedings  in  bankruptcy, 
not  served  with  process,  and  who  have  not  vol- 
untarily appe%red  and  become  parties  to  such  a 
litigation,  cannot  be  compelled  to  come  into 
eourt  under  a  petition  for  a  rule  to  show  cause, 
as  in  thi^  cane;  nor  is  the  exercise  of  such  a 
jurisdiction  necessary,  as  the  third  claus^  of  the 
2d  section  of  the  bankrupt  act  affords  the  as- 
signee a  oonvenient,  constitutional  and  suffi- 
cient remedy  to  contest  every  adverse  claim 
made  by  any  person  to  any  property  or  rights 
of  property  transferable  to^  or  vested  in,  such 
assignee. 

l^ere€  reversed  and  cause  retnanded  for  fur- 
ther froecedinge,  in  conformity  to  the  opinion 
of  thu  court. 


UNITED  STATES,  Appt., 

V, 

PHILIP  S.  JUSTICE. 
(See  8.  C.  14  Wall.  585-560.) 

Acceptance  of  sum  in  satisfaction  of  disputed 

claim. 

Where  a  dalm  acatnst  the  government  was  re- 
ferred to  a  commlssloD  and  the  party  whose  claim 
was  disputed  went  before  It,  participated  tn  Its  pro- 
ceedings, and  took  the  earn  found  to  be  due  him 
without  protest,  he  will  be  held  to  have  accepted  It 
in  full  satisfaction  of  bis  demand. 

[No.  222.] 
Argued  Nov.  8,  1872.      Decided  Nov.  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  suit  of  Philip  8.  Justice  was  brought 
in  the  court  of  claims,  to  recover  a  balance  of 
$10,870,  alleged  to  be  due  him  for  certain  arms 
alleged  to  have  been  furnished  the  United 
Sta^,  under  a  contract  with  the  ordnance  de- 
partment. 

The  court  of  claims  gave  judgment  for  the 
claimant  for  $10,870,  from  whidi  this  appeal 
is  taken. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  court. 

Messrs.  Oeo.  H.  Williams,  WUIIaib  Me- 
Miobmel,  and  O.  H.  Hill,  for  appellant: 

In  caliber  and  quality,  the  arms  were  not  ac- 
cording to  contract.  They  were  not  serviceable, 
nor  did  they  equal  the  sample  furnished  by  the 
contractor;  the  court  of  claims  having  found, 
as  a  fact,  that  "these  arms,  furnished  by  claim- 
ant, were  not,  in  all  respects,  similar  to  the 
sample  arm,"  which,  although  qualified  by  the 

Note. — Accord  and  satinf action  Iw  part  payment 

■Me  note,  20  L.  R.  A.  7»5. 

Payment  of  lent  turn  for  yreater — see  note,  26 
L.  ed.  U.  8.  1186. 
14  Waix. 


subsequent  language  of  the  eourt,  nevertheless 
soes  to  show  a  failure  to  comply  with  the  con- 
dition of  Lieutenant  Treadweirs  letter  of  Au- 
gust 17,  1861,  which  provides  that  the  muskets 
shall  be  equal  in  all  respects  to  the  sample  de- 
posited with  him. 

These  arms  were  furnished  directly  by  the 
claimant.  The  presumption  is  that  he  knew 
their  defective  character,  and  he  cannot  take 
advantage  of  a  nominal  inspection  at  the  arse- 
nal by  subordinates,  to  screen  himself  from  the 
consequences  of  the  careful  inspection  subse- 
quently made  by  the  responsible  officers.  The 
obligation  of  his  contract  with  the  United  States 
was,  not  that  his  arms  should  pass  an  inspec- 
tion, but  that  they  should  be  of  a  certain  cal- 
iber, quality  and  standard,  and  this  obligation 
he  failed  to  fulfil. 

He  assented  to  the  retention  of  the  defective 
arms  by  the  United  States  at  the  rate  which, 
although  less  than  the  contract  price,  was  fully 
equal  to  their  value.  He  was  not  entitled  to 
more. 

1  Pars.  Cont.  591;  Germaine  v.  Burton,  8 
Stark.  32;  Cary  v.  Giuman,  4  Hill  (N.  Y.)  625; 
Dows  Y.  Durfee,  10  Barb.  213;  Hitchcock  ▼• 
Hunt,  28  Conn.  343. 

The  result  of  the  examination  of  Mr.  Jus- 
tice's claim  by  the  commission  was  a  settlement 
by  which  he  was  allowed  at  the  rate  of  $15  each 
for  the  defective  arms.  This  was  in  full  of  his 
acoount. 

Mr.  Justice  accepted  the  sum  allowed  after 
having  attended  the  meetings  of  the  commis- 
sion, and  with  full  knowledge  that  it  was  in- 
tended as  a  final  payment  of  his  account ;  and 
by  this  action  he  was  concluded  from  making 
any  further  claim  on  the  United  States. 

United  States  v.  Adams,  7  Wall.  463,  19  L. 
ed.  249;  United  States  v.  Child,  ante,  362; 
United  States  v.  Clyde,  ante,  479. 

The  final  settlement  was  made  in  December, 
1862.  The  petition  in  this  case  was  sworn  to 
October  12,  1867,  and  there  is  no  evidence  of 
any  protest  or  complaint  on  the  part  of  the 
claimant  until  the  filing  of  this  petition.  He 
acquiesced  in  the  final  settlement  for  nearly 
five  years. 

iff.  J.  Hnlilej  Aal&toB,  for  appellee: 

1.  The  claimant  here  had  an  executory  eon- 
tract,  the  validity  and  re^larity  of  which  no- 
body ever  doubted,  to  furnish  a  number  of  arms 
of  a  certain  description  at  a  fixed  price.  It  was 
made  upon  the  exhibition  of  a  sample  whidi 
proved  satisfactory  to  the  ap^ents  and  experts 
of  the  government.  The  arms  were  to  be  in- 
spected by  those  agents  and  experts  according 
to  that  sample,  and  they  were  to  be  rejected  if 
found  unsatisfactory  and  accepted  if  found  sat- 
isfactory. Arms  of  the  kind  contracted  for 
were  delivered  and  the  requisite  number,  upon 
full  inspection  by  the  experts  of  the  United 
States,  was  accepted  and  appropriated  to  the 
contract. 

Complaints  being  made  against  the  arms  by 
the  troops  who  had  used  them,  the  ordnance 
bureau  stopped  the  payment  of  this  voucher. 
The  arms  yet  in  store  were  reinspected  by  Lieu- 
tenant Treadwell,  and  he  again  certified  to  their 
character  and  quality  as  conformable  to  the 
contract.  Then  an  investigation  was  under- 
taken by  a  board  of  civilians.     Inspcction^t  di- 
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reeled  by  them  also  show  the  arms  to  he,  on  an 
average,  equal  to  the  sample.  They  first  make 
a  report  condemning  all  the  claimant's  arms  as 
unserviceable,  and  suggesting  a  deduction  from 
the  whole  contract  price  of  the  efttire  lot;  and 
then,  nearly  a  month  after,  they  taki*  this  back, 
and  find  that  only  about  half  of  tlie  arms  had 
been  the  subject  of  the  complaint.  This  report, 
on  its  face,  is  founded  on  a  total  misconception 
of  the  contract  of  the  claimant,  viz.,  that  it 
was  to  furnish  what  they  call  a  ''serviceable" 
arm,  when  he  expressly  stipulated  to  supply  an 
arm  equal  to  the  sample.  Wlien  the  claimant 
exposes  the  error  of  the  first  report,  he  protests 
against  an}*  repudiation  of  the  contract  on  the 
part  of  the  government.  Afterwards  he  re- 
ceives, in  due  course  of  business,  from  the  Treas* 
ur}'  Department,  a  draft  for  ^,301.25  and  cer- 
tificates of  indebtedness  for  $6,000  and  in  a 
letter  to  the  United  States  Treasurer,  he  ac- 
knowledges the  receipt  of  this  draft  and  these 
certificates,  amounting  in  all  to  $8,301.25. 

He  gives  no  other  receipt  or  acquittance. 

Uc  is  not  required  to  take  the  Treasury  draft 
and  tlic  certificates  of  indebtedness,  or  the 
amount  payable  on  them,  in  full  satisfaction  of 
the  whole  claim,  and  he  never  acknowledged 
that  amount  to  be  in  full  satisfaction  of  the 
whole  ehiiiii.  Xo  such  condition  is  imposed  or 
fumM. 

Pin  inly,  then,  the  doctrine  of  the  Fr4moni 
contr;  ; .  c.'.scs.  and  the  Clyde  Case  does  not 
apply. 

In  I  nitrd  folates  v.  Child,  ante,  302.  Mr.  Jus- 
tiet*  .Miller  rests  the  decision  upon  the  effect  of 
the  reeeipt  in  full,  required  by  the  jijovemment 
before  puyment,  and  executed  by  the  claimant 
contenipornneously  with  the  payment  of  the 
amount  allowed. 

Mr.  Justice  Bradley,  in  United  Rtatea  ▼. 
Chide,  ante,  479.  rests  the  decision  there  also 
upon  the  reeeipt  in  full. 

Hut  there  are  other  and  manifest  leijal  diflfer- 
enees  U»tween  this  case  and  the  preeetling  cases, 
which  render  the  decisions  in  the  latter  totally 
inapplicable  to  the  former. 

In  the  first  place,  the  nature  and  character 
of  the  demand  here  involved  were  dilFerent  from 
thos<»  asserted  in  the  cases  cited. 

Tlie  present  demand  here  was  for  an  ascer- 
tained and  liqui<lated  and  an  undisputed 
amount.  It  was  liquidated  by  the  le;;al  voucher 
of  the  proper  odieer;  acknowledging  the  fact  of 
the  eoiitnict,  the  receipt  of  the  arms,  their 
eha meter  as  in  compliance  with  flu*  contract, 
the  price  payable,  and  the  sum  due.  It  was 
liquiihtted  in  the  full  and  absolute  n;«?im<«  of  the 
rule  of  the  eonnnon  law.  that  the  payment  of  a 
smaller  sum  c;niuot  l»e  in  accord  and  satisfaction 
of  a  lar;j:er  del»t  which  is  fixed  and  liipiithiLeil. 

By  that  rule  such  a  debt  as  this  c.mnot  be 
discharired  by  the  payment  of  a  le^s  ^i-jn.  even 
though  it  1m'  aeknowledjired  to  Ik*  r^fivcd  in 
full  satisfaction. 

Ciinibri  V.  Want',  1  Str.  420;  1  Sii!il!i  L.  Cm-*. 
part  1,  439. 

.1  fortiori,  it  cannot  he  discliarji'tl  by  the 
reeeipt  of  a  less  sum.  which  is  not  jiui.mmI  to  be 
taken  in  full  satisfaction. 

Neither  in  the  A  da  him.  nor  in  the  Child,  nor 
the  Cli/dr  Case  was  the  claim  liquidated  in  any 
absolute  sense. 
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It  may  be  mentioned,  also,  though  it  is' 
scarcely  necessary  to  do  so,  that  the  circum- 
stances attending  the  payment  of  the  sum  re- 
mitted to  the  present  claimant  by  the  Treasury 
Department,  were  wholly  different  from  those 
attending  the  payment  of  the  amounts  allowed 
in  the  previous  cases. 

There  is  nothing  in  what  occurred  in  refer- 
ence to  this  payment,  certainly  nothing  brought 
home  to  the  knowledge  of  tne  claimant,  even 
tending  to  show  that  the  Executive  Department 
intended  that  it  should  be  regarded  as  anything 
else  than  what  it  was  in  fact — a  partial  pay- 
ment of  the  amount  liquidated  by  the  voucher. 

But  if  the  proceedings  of  the  accounting  offi- 
cers could  be  presumed  to  have  been  known  to 
the  claimant,  the  character  and  amount  of  the 
deduction  from  the  face  of  the  voucher  preclude 
the  idea  that  he  took,  or  meant  to  take,  the 
reduced  amoimt  in  satisfaction  of  this  debt. 

Such  a  presumption  would  be  contrary  to  all 
experience  of  human  nature.  For  by  the  man- 
ner of  stating  this  account  in  the  auditor's 
office,  the  government  proposed  to  enforce  resti- 
tution of  over  $8,000,  already  in  the  pocket  of 
the  claimant,  for  arms  not  embraced  at  all  ia 
this  voucher.  A  reduction  of  the  price  was 
made,  not  only  of  the  472  muskets  in  this 
voudier,  but  of  over  800  other  muskets  long 
since  paid  for;  and  the  supposed  overpayment 
on  account  of  these  latter  was  deducted  from 
the  amount  certified  to  be  payable  in  the  last 
voucher. 

The  appearance  of  the  claimant  befoie  the 
ordnance  board  cannot,  of  course,  prejudice  his 
right  to  recover  this  debt. 

The  board  took  cognizance  of  the  matter 
solely  upon  the  action  of  the  War  Department. 
The  claimant  protested  before  it  that,  a«  his 
arms  were  accepted  after  inspection  by  govern- 
ment authority,  the  United  States  could  not 
rightfully  decline  to  pay  for  all  so  accepted. 
In  other  words,  he  denied  there,  as  he  had  the 
right  to  do,  that  there  was  power  anywhere  to 
release  the  government  from  the  obligation  of 
its  contract  with  him. 

He  was,  at  the  same  time,  not  unwilling  to  aid 
the  board  or  the  War  Department  in  any  proper 
invostigiition  of  the  facts  of  the  cuse. 

Mr.  Justice  Davis  <lelivered  the  opinion  of 
the  court: 

it  is  inipossil)le  to  escape  the  conclusion,  after 
reading  the  evidence  which  the  court  of  claims 
incorporates  with  its  finding  of  facts  in    this 
case,  that  the  arms  obtained  oy  the  goveriiincnt 
from  Ju^titv  were  unserviceable  and  even    un- 
safe   for   the   troops   to  handle,   whether    they 
were  iM^ual  to  the  sample  arm  furnished  by  him 
or  not.      It  is  true  they  had  been  acceptinl  by 
I  TJoiitenant  Trea<hvell.  with  whom  the  eoiitniri 
of  purchase  was  made,  after  inspection  by  sub- 
ordinates appointed  by  him;  but  when  dilTictilty 
arose  in  relation  to  them  he  said,  in  juntifi coi- 
tion of  his  conduct,  and  to  show  his  interprota- 
titm  of  the  contract,  that  he  had  instructed  these 
inspecting  oflicers  to  reject  all  the  arms  that,  in 
their  opinion,  were  not  good  and  in  all  respects 
fit   for  use  in   the   field.      That  the  duty    with 
which  these  olfict^rs  was  diarged  •was,  to  r*S47 
say  the  least.  ne;»ligently  performed  is  eviflont 
from  the  result  of  the  subsequent   inspect  i<>o 
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which  was  ord4>red.  Tliis  inspection  was  in  re- 
sponse to  serious  complaints  from  three  regi- 
ments of  Pennsylvania  volunteers  which  had 
been  armed  with  the  muskets  in  controversy. 
The  arms  of  each  regiment  were  inspected  by  a 
separate  commissioned  officer  of  experience,  and 
all  united  in  condemning  them  as  worthless  and, 
indeed,  dangerous  to  those  using  them. 

In  this  state  of  case,  the  chief  of  the  ordnance 
bureau  informed  the  Secretary  of  War  that  he 
deemed  it  his  duty  to  withhold  payment  of  one 
of  the  vouchers  given  for  these  amis  until  the 
matter  Could  be  further  investigated,  and  rec- 
ommended reference  of  the  entire  subject  to  the 
commission  then  sitting  in  Washington,  which 
had  been  constituted  by  the  proper  authority 
"to  audit  and  adjust  all  contracts,  orders,  and 
claims  on  the  War  Department  in  respect  to 
ordnance,  arms,  and  ammunition."  .  In  accord- 
ance with  this  recommendation  the  case  was  re- 
ferred to  this  commission,  which,  after  full  in- 
vestigation and  a  patient  hearing  given  to  Jus- 
tice, reported  that  he  had  not  fulfilled  his  obli- 
gation to  furnish  "a  serviceable  arm'*  to  the 
government,  and  fixed  a  basis  on  which  the  ac- 
count should  be  settled.  This  basis  of  settle- 
ment was  adopted,  and  in  accordance  with  it 
the  Secretary-  of  the  Treasury,  on  the  8th  of 
December,  1802,  pursuant  to  a  requisition  of  the 
War  Department,  drew  his  warrant  on  the 
Treasurer  of  the  United  States  in  favor  of  Jus- 
tice for  Uie  amount  found  due  by  the  accounting 
ofilcers,  which  was  transmitted  to  him.  and  re- 
ceipt of  it  acknowledged  by  letter.  After  wait- 
in;^  until  the  five  years*  limitntion  to  actions  of 
this  kind  had  nearly  expired,  he  brings  this  suit 
to  recover  the  balance  of  the  claim,  according? 
to  the  original  contract  price,  and  the  question 
is,  can  he  maintain  it? 

In  the  nature  of  things,  during  such  a  war  as 
we  have  just  passed  through,  contracts  would 
in  many  instances  be  made  by  some  of  the  nu- 
merous subordinates  intrusted  with  that  duty. 
in  disregard  of  the  rigltts  of  the  government,  or 
if  properly  made,  would  be  so  unfaithfully  exe- 
548*]  cuted  that  the  'public  service  would  suf- 
fer unless  their  further  execution  were  arrested. 
Although  every  just  government  is  desirous  of 
making  full  comi>ensation  to  its  creditors  in  all 
Ciises  of  fair  dealing,  it  cannot  afford  to  recog- 
nize this  rule  where  an  imposition  has  been 
practised  upon  it.  Of  necessity  it  acts  through 
agents,  and  cannot,  therefore^  assure  its  own 
protection  as  natural  persons  in  dealing  with 
each  other.  What,  then,  was  the  pro|)er  course 
for  the  government  to  pursue  in  relation  to  thes<» 
disputed  claims  T  To  pay  them,  in  the  existing 
condition  of  the  country,  would  set  a  bad  exam- 
ple and  lead  to  the  most  ruinous  consequences, 
an<l  to  withhold  pajinent  altogether  until  Con- 
gress or  the  court  of  claims  should  act,  would 
be,  in  case  the  claim'should  prove  to  be  meritori- 
ous, a  hardship.  Common  fairness  required  that 
Home  mode  should  Im*  adopted  for  the  speedy  ad- 
justment of  these  difTc'i'ences  between  the  cred- 
itor and  tlio  government,  and  what  In'tter  mode 
for  the  accomplishment  of  this  object  than  the 
np|K>intnient  of  a  commission  of  intelligent  and 
dijiinterested  [persons  to  hear  the  respective  par- 
ties and  to  settle  the  allowance  to  he  ninde?  We 
know  by  the  histon'  of  the  times,  tliat  several 
ron»mis«ions  for  this  purpose  were  ap|H>inted 
14  Wall. 


during  the  war,  and  the  record  diseloaes  the  fact 
that  when  this  controversy  arose  there  was  one 
sitting  in  this  city,  constituted  by  the  Secretary 
of  War  under  the  authority  of  the  President,  to 
audit  and  adjust  olainis  of  like  character.  It  it 
fair  to  presume,  in  the  absence  of  anything  in 
the  record  to  the  contrary,  that  the  creation  of 
this  commission  was  a  necessity  produced  by  the 
number  and  magnitude  of  the  claims  presented 
to  the  ordnance  bureau  which  the  head  of  it 
deemed  unjust  and  was,  therefore,  unwilling  to 
pay.  This  oonnnission,  like  all  others  with  sim- 
ilar authority,  possessed  no  judicial  power,  nor 
did  it  attempt  to  exercise  any.  It  could  not 
compel  a  claimant  to  appear  before  it  and  sub- 
mit to  its  action,,  nor  would  its  decision,  in  case 
there  were  no  adversary  party,  have  any  conclu- 
sive effects  If,  on  the  contrary,  the  party  whose 
claim  was  disputed  went  before  it,  participated 
in  its  proceedings,  and  took  the  sum  found  to  be 
due  him  without  protest,  he  'cannot  ['549 
afterwards  be  heard  to  say  that  he  did  not  ac- 
cept this  in  full  satisfaction  of  his  demand. 
This  voluntary  submission  and  reception  of  the 
money  is  an  acceptance  on  the  part  of  the  claim- 
ant of  the  mode  tendered  him  by  the  govern- 
ment for  the  settlement  of  his  disputed  claim, 
and  precludes  him  from  any  further  litigation. 

It  is  always  in  the  power  of  parties  to  com- 
promise their  differences.  One  way  of  doing 
this  is  by  arbitrators,  mutually  chosen;  but 
from  such  submission  neither  party  is  at  liberty 
to  withdraw  after  the  award  is  made.  The  con- 
dition of  the  goverinnent  creditor  is  better  than 
this,  for  if  dissatisfied  with  the  allowance  made 
him  bv  the  commission,  he  can  .refuse  to  receive 
it,  or  can  accompany  his  receipt  of  it.  if  he 
chooses  to  take  it,  with  a  projwr  protest.  Thia 
protest  is  necessairy  to  inform  the  government 
that  the  compromise  is  rejected,  and  that  this 
rejection  leaves  the  claimant  free  to  litigate  the 
matter  in  dispute  b<*fore  the  court  of  claims. 
If  with  this  knowledge  and  under  these  circum- 
stances the  money  is  paid,  there  can  be  no  just 
cause  of  complaint  on  either  side  and  the  status 
of  the  parties  is  not  affected  by  anything  which 
transpired  before  the  commission. 

These  Aiews  dispose  of  this  case.  If  it  be  con- 
ceded that  the  guns  obtained  from  Justice  were 
equal  to  the  sample  furnished,  still  it  is  mani- 
fest they  were  not  a  seniceable  arm,  and  were 
besides  unsafe,  and  that  the  government  with- 
held the  payment  of  the  voucher  because  the 
contract,  in  the  opinion  of  the  ordnance  bureau, 
was  unfaithfully  executed.  The  contract,  with 
the  accomjMinyiiig  papers,  were  referred  to  the 
ordnance  conunission.  Justice  appeared  In'fore 
it  to  contest  the  position  of  the  government  and, 
although  he  offered  no  evidence,  argued  his  case 
in  writing.  And  as  if  to  leave  no  doubt  of  his 
intention  to  abide  the  result,  he  succeeded,  two 
weeks  after  the  Cf'nnnission  had  reported  on  the 
matter  to  the  chief  of  ordnance,  in  getting  an 
error  against  him  corrected.  And  when  this 
was  done,  and  the  account  stated  in  conformity 
with  this  correction,  he  receives  the  amount  al- 
lowed him  without  an  intimation  of  dissatisfac- 
tion. It  is  difficult  to  suppose  that  at  this  time 
^he  had  any  other  purpose  than  to  ac-  [*550 
quiesoe  in  the  decision  which  was  made.  If  his 
purpose  were  diffeivnt.  why  the  long  delay  in 
instituting  suit?     It  is  hard  to  believe  that  the 
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course  subsequently  taken  was  not  the  result 
of  an  afterthought. 

The  recent  cases  in  this  court  of  United  States 
V.  Adams,  7  Wall.  463,  19  L.  ed.  240,  and  United 
States  V.  Child,  ante  362,  are  like  this  in  prin- 
ciple, although  they  contain  some  elements  not 
applicable  here. 

The  judgment  of  the  Court  of  Claims  is  re- 
f?^sed,  and  this  cause  is  remanded  to  that 
eourt,  icith  instfuetions  to  dismiss  the  petition. 


607»]    ARTHUR  LEARY  et  ah,  Appts,, 

1?. 
UNITED  STATES. 

(See  S.  C.  14  Wall.  607-618.) 

Charterer,  u>J^en  considered  oumer  of  f>essel  — 

consti-uction  of, 

1.  If  the  charter-party  let  the  entire  vessel  with 
a  transfer  of  its  command  and  possession  and  con- 
sequent control  oyer  its  navigation  to  the  charterer, 
he  will  generally  be  considered  as  owner  for  the 
voyage  or  service  stipulated. 

2.  If  the  charter-narty  let  only  the  use  of  the 
vessel,  the  owner  at  the  same  time  retaining  its 
command  and  possession,  and  control  over  its 
navigation,  the  charterer  is  a  mere  contractor  for 
a  designated  service^  and  the  duties  and  responsi- 
bilities of  the  owner  are  not  changed. 

3.  Stipulations  in  a  charter  of  a  vessel  to  the 
government  that  the  general  owners  shall  keep  the 
vessel  in  good  condition  during  the  existence  of  the 
charter  and  receive  on  board  certain  goods  at  the 
request  of  the  government,  and  refuse  to  receive 
other  goods  without  its  assent,  are  conclusive  that 
the  possession  and  control  of  the  vessel  had  not 

Kssed  to  the  government,  but  bad  been  retained 
the  general  owner. 

4.  Under  a  clause  In  the  charter-party,  by  which 
the  government  agreed  that  in  case  the  vessel 
should  be  destroyed  or  damaged  by  any  extraordin- 
ary marine  risk,  the  owners  should  be  indemnified : 
held,  that  a  collision  with  a  sunken  anchor  in  the 
harbor  was  an  ordinary  risk  for  which  the  govern- 
ment Is  not  liable. 

[No.  232.] 
Arffued  Nao.  Ih,  1S72,     Decided  Nov,  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  petitioners  in  the  court  below  claimed 
$95,037.15,  for  damages  growing  out  of  the  char- 
ter to  the  United  States  of  their  steamer  called 
the  Mattano. 

November  10,  1862,  they  chartered  to  the 
United  States,  the  steamer  Mattano,  for  the  mil- 
itary service  of  the  government,  at  the  rate  of 
$250  per  day  for  every  day  the  vessel  shoiild  be 
retained  in  service.  The  substance  of  the  char- 
ter is  civen  in  the  opinion. 

During  the  charter,  while  the  Mattano  was 
lying  at  a  wharf  at  Port  Royal,  S.  C,  the  mil- 
itary harbor  master  ordered  the  master  of  the 
Mattano  to  back  out  his  boat,  to  make  room  for 
another.  The  master  of  the  Mattano  objected 
to  doing  so,  as  it  was  dangerous;  but  he  was 
ordered  peremptorily  to  do  it.  In  executing 
this  order,  the  Mattano  struck  on  the  fluke  of 
a  sunken  anchor,  which  caused  her  to  sink. 

This  accident  was  not  due  to  any  want  of 
skill  on  the  part  of  the  master  and  crew  of  the 
Mattano. 

The  court  of  claims  rendered  a  decree  adverse 
to  the  petitioners,  and  they  appealed  to  this 
court. 

Messrs.  Cldpiiuui  and  ffosmer  and  Thoat- 
AS  J.  Dvraat  for  appellants. 
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Messr§.  Geo.  K.  WIIHaia,  Atty.  Oem^  0. 
H.  Hill,  Asst.  Atty.'Gen.,  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  appellants  seek  a  reversal  of  the  decree 
in  this  case,  on  grounds  which  amount  substan- 
tially to  these:  1.  That  the  United  States  were 
the  owners  of  the  injured  vessel,  by  the  terms 
of  the  charter-party,  during  the  oontinuanoe  of 
the  service  stipulated,  and  were,  consequently, 
responsible  for  the  damages  sustained  by  the 
vessel,  whilst  engaged  in  uie  service.  -  2.  That 
the  damages  to  the  vessel  were  occasioned  by 
her  running  an  extraordinary  marine  risk  under 
compulsion  from  the  United  States  and  for  in- 
demnity against  such  damages  the  charter-party 
stipulated. 

There  is  no  doubt  that  under  some  forms  of 
a  charter-pdrtv  the  charterer  becomes  the  owner 
of  the  vessel  chartered  for  the  voyage  or  service 
stipulated  and,  consequently,  becomes  subject 
to  the  duties  and  responsibilities  of  ownership. 
Whether  in  any  particular  case  such  result  fol- 
lows must  depend  upon  the  terms  of  the  diar* 
ter-party  considered  in  connection  with  the 
nature  of  the  service  rendered.  The  question 
as  to  the  character  in  which  the  charterer  is  to 
be  treated  is,  in  all  cases,  one  of  construction. 
If  the  charter-party  let  the  entire  vessel  to  ihs 
charterer  with  a  transfer  to  him  of  its  command 
and  possession  and  consequent  control  over  its 
navigation,  lie  will  generally  be  considered  as 
owner  for  the  voyage  or  service  stipulated.  But^ 
on  the  other  hand,  if  the  charter-party  let  only 
the  use  of  the  vessel,  the  owner  at  the  same 
time  retaining  its  command  and  possession  and 
control  over  its  navigation,  the  charterer  is  re- 
garded as  a  mere  contractor  for  a  designated 
service,  and  the  duties  and  responsibilities  of 
the  owner  are  not  changed.  In  the  first  case, 
the  charter-party  is  a  contract  for  the  leaae  of 
the  vessel;  in  the  other,  it  is  a  contract  for  a 
special  service  to  be  rendered  by  the  owner  of 
the  vessel. 

In  examining  the  adjudged  cases  on  this  sub- 
ject we  And  some  dilTerenccs  of  opinion,  espe- 
cially iu  the  earlier  cases,  as  to  the  effect  to  be 
given  to  certain  technical  terms  used  *in  [*611 
the  charter-party  in  determining  whether  the 
instrument  parts  with  the  entire  possession  and 
control  of  the  vessel,  but  no  difference  as  to  the 
rule  of  law  applicable  when  the  construction  is 
settled.  All  the  cases  agree  that  entire  com- 
mand  and  possession  of  the  vessel,  and  conse- 
quent control  over  its  navigation,  must  be  sur- 
rendered to  the  charterer  l^fore  he  can  be  held 
as  special  owner  for  the  voyage  or  other  service 
mentioned.  Tlie  retention  by  the  general  owner 
of  such  command,  possession  and  control  is  in- 
compatible with  the  existence  at  the  same  time 
of  such  special  ownership  in  the  charterer. 
Christie  v.  Letcis,  2  Brod.  &  B.  410,  434 ;  Mar- 
cardier  v.  The  Chesapeake  Ins.  Co.  8  Cranch, 
39,  49;  The  Volunteer,  1  Sumn.  551.  550;  Drifik- 
water  v.  The  Spartan,  Ware,  149,  154;  Dona- 
hoe  V.  Kettell,  1  Cliff.  136;  Holt,  Ship.  401-471. 

If,  now,  in  the  light  of  these  observations,  we 
look  at  the  chiirtor- party  in  this  case,  we  diall 
find  little  difficulty  in  disposing  of  the  first 
ground  for  reversal  presented  by  the  appellants. 
The  vessel  here  was  chartered  for  the  piimo<»e  «f 

81  V.  8. 


1871. 


BEL1CA8  ▼.  MEBCHAKT8'  MUT.  IlTB.  OO. 


661-67« 


plying  !n  the  hait>or  of  Port  Royal,. in  South 
Carolina,  «r  for  such  other  service  as  the  f;oy- 
emment  might  designate,  and  the  provisions 
which  the  charter-party  contains  on  toe  part  of 
the  owners  sound  only  in  covenant.  But  if  they 
en^irage  that  during  the  existence  of  the  charter 
the  vessel  shall  be  kept  tight,  stanch,  well  fitted, 
tackled  and  provided  wita  every  requisite,  and 
with  the  necessary  men  and  provisions ;  that  Uie 
whole  of  the  vessel,  with  the  exception  of  the 
necessary  room  for  the  accommodation  of  the 
crew  and  the  storage  for  the  cables  and  provi- 
sions, shall  be  at  the  sole  use  and  disposal  of  the 
government;  that  no  goods  or  merchandise  shall 
be  laden  on  board  otherwise  than  from  the  gov- 
ernment, or  with  the  assent  of  its  agent,  on  pain 
of  forfeiture  of  the  amoimt  that  may  become 
due  on  the  charter;  and  that  the  owners  will  re- 
ceive on  board  all  lawful  goods  and  merchan- 
dise which  the  sovemment  may  think  proper  to 
ship.  In  consideration  of  these  stipulations  the 
United  States 'Ugree  that  the  owners  shall  re- 
612*]  ceive  the  sum  of  $250  *per  day  for  each 
day  the  vessel  is  retained  under  the  charter,  and 
that  thev  will  supply  the  vessel  with  coal ;  and 
in  case  the  vessel,  whilst  executing  the  orders  of 
the  government,  shall  be  destroyed  or  damaged 
by  a  hcetile  force  or  by  being  compelled  to  run 
any  extraordinary  marine  ride,  that  the  owners 
shall  be  indemnified. 

The  stipulations  here  designated  on  the  part 
of  the  owners  imply  the  possession  and  com- 
mand of  the  vessel  by  them,  and  would  be  in- 
consistent with  such  possession  and  command 
by  the  government. 

Stipiuations  that  the  general  owners  shall 
keep  the  vessel  in  good  condition  during  the 
existence  of  the  chai-ter  and  receive  on  board 
certain  goods  at  the  request  of  the  government 
and  refuse  to  receive  other  goods  without  its 
assent,  would  be  out  of  place  and  inappropriate 
if  the  government  were,  at  the  same  time,  spe- 
cial owners  of  the  vessel  for  the  service  stipu- 
lated, having  the  vessel  in  its  entire  possession 
and  control.  Great  weight  was  given  to  similar 
clauses  by  the  King's  bench,  in  Campion  v.  8a- 
ville,  2  nam.  k  Aid.  511,  and  by  the  supreme 
court  of  New  York,  in  Clarkson  v.  Edea^  4  Cow. 
477.  In  each  of  these  cases  they  were  held  con- 
clusive that  the  possession  and  control  of  the 
vessel  had  not  passed  to  the  charterer,  but  had 
been  retained  by  the  general  owner. 

The  fact  that  the  service  stipulated  in  the 
present  case  ^  as  to  be  rendered  for  the  govern- 
ment cannot  alter  the  natural  import  of  the 
terms  used  in  the  charter-party,  or  change  its 
construction,  although  in  a  doubtful  case  that 
fact  might  be  entitled  to  much  consideration. 

2.  The  second  ground  presented  by  the  appel- 
lants for  a  reversal  of  the  decree  is  readily  an- 
swered. The  risk  that  the  vessel  incurred  in  ] 
complying  with  the  orders  of  the  harbor  mas- 
ter was  not  an  extraordinary  marine  risk  with- 
in the  meaning  of  the  cliarter-party.  The  term 
extraordinary  is  there  used  to  distinguish  an 
unusual  risk  which  the  vessel  might  be  com- 
pelled to  run  by  order  of  the  government,  from 
those  risks  which  would  be  covered  by  an  ordi- 
613*]  nary  ^marine  policy,  and  which  might 
be  expected  to  ariiw  from  the  service  in  which 
the  vessel  was  engaged.  The  contract  of  the 
government  was  not  intended  to  apply  to  tlie  i 
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usual  risks  attendant  upon  the  performance  of  a 
service  such  as  was  here  mentioned,  but  the 
risks  outside  and  beyond  them. 

The  risk  incurred  was  of  a  possible  collision 
with  a  sunken  anchor  in  the  harbor.  This  waa 
an  ordinary  risk  which  every  vessel  must  run 
that  enters  a  harbor,  and  is  one  which  every 
marine  policy  covers. 

Decree  aflirmed. 


JOHN  T.  DELMAS,  PZ/f.  in  Err., 

V. 

MERCHANTS'  MUTUAL  INSURANCE  COM* 
PANY,  Jolm  Henderson,  et  aL 

(Bee  8.  C  14  Wall.  661-670.) 

State  court  decieum  ae  to  contract  payable  in 
Confederate  money,  ichen  revietcahle  in  thie 
court — eubsequent  constitutional  provieiof^^ 
9tamp$,  when  not  necessary  to  contract, 

1.  A  decision  of  a  state  court,  that  a  contract  of 
which  the  consideration  was  Confederate  money 
was  void,  does  not  of  Itself  raise  one  of  tUose  Fed- 
eral questions  which  belong  to  this  court  to  settle, 
when  made  upon  the  general  principles  of  public 
policy. 

2.  But  when  the  court  expressly  rests  Its  decision 
of  the  same  question  on  a  state  constitutional  pro- 
vision, which  declares  all  contracts,  the  considera- 
tion of  which  was  Confederate  money,  to  be  void, 
and  on  no  other  groand,  this  court  has  jurisdiction 
of  the  question  whether  that  provision  Is  In  con- 
flict wlUi  the  Constitution  of  the  United  States. 

8.  Where  the  contract  was  valid  when  made,  any 
subsequent  constitutional  provision  which  makes 
It  void,  Is  In  violation  of  the  Federal  Constitution 
on  the  subject  of  Impairing  the  obligation  of  con- 
tracts. 

4.  The  state  court  erred  In  deciding  that  the  cos- 
tract  waa  vuld  by  reason  of  the  said  subsequent 
constitutional  provision  of  the  state  concerning 
contracts  for  which  Confederate  notes  were  the 
consideration. 

5.  Stamps  are  not  necessary  on  the  extension  of 
time  for  tne  payment  of  a  note,  and  on  the  re- 
Inscription  of  a  mortgage. 

[No.  227.] 
Argued  Vov.  It,  1812.    Decided  Tfov.  to,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  SUte 
of  Louisiana. 

In  the  fifth  district  court  of  New  Orleans, 
Bressole  Gilbert  and  wife  brought  suit  against 
dne  Joseph  Menard,  and  procured  an  order  to 
sell  certain  real  property  belonging  to  him,  to 
satisfy  their  claim. 

The  property  of  Joseph  Menard  was  sold  bj 
the  sheriff  to  John  Henderson,  for  $5,625  cash, 
and  according  to  the  practice  in  Louisiana, 
Henderson  paid  to  the  sheriff  the  amount  due 
to  the  judgment  creditor,  with  costs,  charges, 
taxes,  etc.,  and  retained  in  his  own  hands  the 
remainder,  $3,499.07,  to  be  by  him  applied  to 
the  pa\'ment  of  the  mortgages  subsequent  to 
those  of  the  judgment  creditor.  This  sale  took 
place  July  1,  1907. 

Aug.  1,  1867,  The  Merchants'  Mutual  Insur- 
ance Company  of  New  Orleans  brought  suit 
in  the  fifth  district  court  of  New  Orleans,  in  a 
form  of  action  peculiar  to  the  Louisiana  prao- 

NoTE. — Contract$  payable  in  Confederate  notes: 
tender  of — see  note  to  Thorlngton  ▼.  Smith,  19 
L.  ed.  V.  S.  301. 

What  laws  are  void  as  impairing  the  ohligaticn 
of  con  tract  tt — aee  note  to  Fletcher  ▼.  Peck,  8  L. 
ed.  U.  8.  102. 

757 


en 1-670 


Supreme  Coubt  of  the  United  States. 


Dec.  I'ERv 


tice,  alleging  themselves  to  be  owners  of  a  prom- 
issory note  of  $5,000,  subscribed  by  Joseph  Me- 
nard, dated  May  29,  1857,  at  one  year,  and  that 
the  note  was  secured  by  mortgage  on  the  same 

f>roperty  wliich  Henderson  had  boiiglit  at  sher- 
fT's  sale;  thev  prayed  for  judgment  against 
Henderson,  making  the  property  he  had  pur- 
chased liable  for  their  claim. 

In  consequence  of  this  proceeding  of  the  Mer- 
chants' Mutual  Insurance  Company,  August  9, 
following,  Henderson  applied  by  petition  to  the 
fifth  district  court  from  which  the  writ  he  pur- 
chased under  had  issued,  setting  out  the  fact  of 
his  purchase,  its  t^'ms  and  conditions.  He  set 
out  that  various  mortgages  existed  on  the  prop- 
erty subsequent  in  date  to  the  one  under  which 
he  had  purchased  and  declared  himself  ready  to 
pay  to  toe  parties  the  $3,499.07  he  had  retained, 
but  was  unable  to  decide  on  their  conflicting 
claims. 

He  also  alleged  that  the  Merchants'  Mutual 
Insurance  Company  had  instituted  in  the  fifth 
district  court  of  New  Orleans  a  suit  against 
him,  Henderson,  and  Josepli  Menard,  to  make 
the  same  property  he  (H^iderson)  had  pur- 
chased at  the  sheriff's  sale  subject  to  a  mort- 
gage of  $5,000,  made  May  19,  18.57. 

lie  further  alleged  that  he  had  been  garnished 
by  John  T.  Dclmas,  a  mortgage  creditor  of  Jo- 
seph Menard  in  the  sum  of  $4,5(}0. 

lie  prayed  for  an  injunction  against  the  Mer- 
chants* Mutual  Insurance  Company  restraining 
it  from  proceeding  against  the  property,  and 
for  an  order  to  all  the  parties  setting  up  claims 
against  the  property  to  interplead  as  to  the  bal- 
ance in  hid  finnds,  of  $3,499.07. 

John  T.  Delnias  answered  that  he  obtained  a 
judgment  against  Joseph  Menard  in  the  second 
dif>trict  court  of  New  Orleans,  and  on  fi.  fa.  is- 
sued on  said  judgment,  seized  the  surplus  of  the 
price  of  the  propivty  in  the  hands  of  John  Hen- 
derson, which  he  (Henderson)  had  bought  un- 
der the  execution  agninst  Menard;  and  that  by 
rp»ison  of  his  judgment,  the  said  seizure,  and 
\\\r>  mortgage,  he  was  entitled  to  the  money  in 
Henderson's  hands.  That  his  mortgage  had 
1)1 '•cedence  over  that  of  the  Merc'^anrs  Mutual 
insurance  Company. 

He  nuifwered  further,  that  the  mortga^ 
claimed  by  the  said  company  ^ha  null  and  void 
and  barred,  a»  well  as  the  note  it  was  given  to 
weurt*.  by  ])reHcription.  He  prayed  tliat  he 
miixlit  lie  deelan'd  entitled  to  the  money  in  Hen- 
der-toii*s  hands,  in  preference  to  tlie  Merchants' 
IMntunl  Insurance  Comiumy,  and  all  others. 

The  Merchants'  Mutual  Insurance  Company 
answered  by  a  general  denial,  prayed  that  it 
might  be  paid  by  preference  a«  Jipccial  mortga- 
gee, and  that  the  claim  of  Henderson,  the  plain- 
tilT,  and  of  Delmas  and  others,  the  interveners 
might  be  rejected. 

They  filed  a  further  answer,  alleging  that  the 
judgment  obtained  against  Mennrd  and  Vig- 
naud  was  of  no  validity,  because  the  consider- 
ation of  the  obligation  or  claim  of  be) man 
against  Menard  was  Confederate  currency,  a!-, 
though  no  such  plea  was  interposed  by  Me- 
nard; that  the  judgment  was  not  res  judicata 
against  respondent,  the  MerelinntH*  Mutual  In- 
Buranoe  Company,  who  cluin.iHl  the  right  to 
interpose  the  illegality  of  the  original  traiisac- 
tion  m  bar  of  Delnuia'  claim  to  i  ;•  pr.i.l  by  picf- 
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erence;  they  prayed  that  Delmas'  Judgment 
should  be  declared  void  and  of  no  effect. 

Other  parties  also  put  in  answers. 

These  issues  were  tried  in  the  fifth  district 
court  of  New  Orleans,  May  9,  1808,  when  judg- 
ment was  rendered  against  Henderson,  Delmaa, 
and  others,  and  in  favor  of  the  Merchante'  Ma- 
tual  Insurance  Company. 

The  main  contest  was  between  the  Merchants' 
Mutual  Insurance  Company  and  John  T.  Del- 
mas, the  fifth  district  court  arriving  at  ite  con- 
clusion by  treating  the  judgment  rendered  by 
the  second  district  court  in  favor  of  Delmas  as 
an  absolute  nullity,  on  the  ^ound  that  the  con- 
tract involved  in  the  suit  in  which  said  judg- 
ment had  been  rendered  was  based  upon  Con- 
federate money. 

When  Dclmas  offered  the  record  from  the  sec- 
ond district  court,  showing  his  judgment,  the 
Merchants'  Mutual  Insurance  Company  offered 
to  prove  by  oral  testimony  that  the  judgment 
was  based,  upon  a  contract,  the  consideration  of 
which  was  Confederate  money,  to  which  testi- 
mony Delmas'  counsel  objected  on  the  ground 
that  the  matter  could  not  be  inquired  into  col- 
laterally in  another  court  for  the  purpoae  of 
treating  the  judgment  as  a  nullity,  but  the  fifth 
district  court  overruled  the  objection,  and  Del- 
mas' counsel  took  his  bill  of  exceptions. 

The  defendant,  John  T.  Delmas,  then  ap- 
pealed to  the  supreme  court  of  Louisiana,  where 
the  judgment  of  the  fifth  district  court,  so  far 
as  he,  i>lma3,  was  concerned,  was  affirmed. 

Delnms  then  sued  out  a  writ  of  error  to  bdng 
the  case  here. 

Mr,  Thomas  J.  Durant  for  plaintiff  in 
error. 

Mr,  A.  CK  Riddle  for  defendante  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

By  the  Civil  Code  of  Louisiana,  the  purchaser 
of  property  sold  under  a  mortgage,  retains  in 
his  own  hand  the  amount  which  his  bid  may  ex- 
ceed the  sum  necessary  to  satisfy  the  mortgage, 
and  costs  of  the  proceeding  under  which  it  was 
sold.  For  this  surplus,  he  is  re8iK)nsibIe  to  the 
holders  of  other  liens,  if  there  be  any  on  the 
same  property. 

The  case  before  us  is  a  petition  in  the  nature 
of  the  equitable  bill  of  interpleader,  brought  by 
Henderson  te  have  it  determined  by  the  court 
te  which  of  several  claimants  such  a  surplus  in 
his  hands  should  rightfully  be  paid. 

The  contest  finally  became  narrowed  to  Del- 
mas on  one  side  and  the  insurance  company  on 
the  other;  .and  this  contest  was  decided  by  the 
supreme  court  of  Louisiana,  in  favor  of  the  lat- 
ter! 

Delmas  has  prosecuted  a  writ  of  error,  and 
relies  upon  .two  propositions  ruled  against  him 
by  that  court,  as  bringing. the  case  within  the 
revisory  power  of  this  court. . 

1.  Hio  iirst  of  these  is  that  the  court  below 
decided  that  a  judgment  in  his  favor,  which  was 
obiter  wise  conceded  to  be  a  valid  prior  lien,  was 
void  Ixeauf^e  the  con^^ideration  of  the  contract 
on  which  the  judgment  was  rendered  was  Con- 
federate money. 

2.  That  the  note  under  which  the  insurance 
company  claimed  had  been  extended  as  to  time 
of  payment,  and  the  mortgage  given  to  aecurs 
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it  re-inscribed,  M'itbout  having  the  stamps  af- 
fixed which  such  agreements  required. 

1.  In  regard  to  the  llrst  of  these  propositions 
this  court  has  decided,  in  the  case  of  Thoring- 
toti  V.  Smith,  8  Wall.  1,  19  L.  ed.  361,  that  a 
contract  was  uot  void  because  payable  in  Con- 
federate money;  and,  notwithstanding  the  ap- 
parent division  of  opinion  on  this  question  in 
the  case  of  Hcmauer  v.  Woodruff,  10  Wall.  482, 
19  L.  ed.  991,  we  are  of  opinion  that  on  the 
general  principle  announced  in  Thorington  v. 
Smith  the  notes  of  the  Confederacy  actually 
circulating  as  money  at  the  time  a  contract  was 
made  may  constitute  a  valid  consideration  for 
such  contract. 

The  proposition  involved  in  this  conclusion, 
666*]  however,  does  'not  of  itself  raise  one  of 
those  Federal  questions  which  belong  to  this 
court  to  settle  conclusively  for  all  other  courts. 
When  a  decision  on  that  point,  whether  holding 
such  contract  valid  or  void,  is  made  upon  the 
general  principles  by  which  courts  determine 
whether  a  consideration  is  good  or  bad  on  prin- 
ciples of  public  policy,  the  decision  i»  one  we 
arc  not  authorized  to  review.  Like  in  many 
other  questions  of  the  same  character,  the  Fed- 
eral courts  and  the  state  courts,  each  within 
their  own  spheres,  deciding  on  their  own  judg- 
ment, are  not  amenable  to  each  other. 

Accordingly,  in  several  cases  coming  here  on 
writ  of  error  to  the  state  courts  where  the  same 
question  of  the  sufficiency  of  Confederate  mon- 
ey and  the  sale  of  slaves  as  a  consideration  for 
a  contract  was  the  error  complained  of,  we  have 
dismissed  the  writ  because  it  appeared  that  the 
state  court  had  rested  its  decision  on  this 
ground  of  public  policy,  tested  by  which  the 
contract  was  void  when  made.  Bethel  v.  De- 
maret,  10  Wall.  537,  19  L.  ed.  1007 ;  Bk.  of  W. 
Tenn,  v.  Citizen^  Bk,  ante,  514;  Worthy  v. 
AIai8ton,  post,  820 ;  Sevier  v.  Haskell,  post,  827 ; 
Jaeoir^Mf  v.  Denion,  ante,  645,  not  reported. 

In  Bethel  v.  Demaret,  the  first  of  these  cases. 
the  opinion  of  the  supreme  court  of  the  state 
was  expressly  based  on  the  general  doctrine  and 
the  previous  decisions  of  that  court,  and  not  on 
the  constitutional  provision.  In  the  next  case, 
The  Bk.  of  W.  Tenn,  v.  Cit,  Bk,  of  La.,  that 
court  speaks  both  of  the  constitutional  provision 
and  th^  adjudications  of  that  court  made  prior 
to  the  adoption  of  the  article  127  of  the  Consti- 
tution. And  as  it  was  apparent  from  the  rec- 
ord that  the  judgment  of  the  court  of  original 
jurisdiction  was  rendered  before  that  article 
was  adopted,  we  oould  not  entertain  jurisdic- 
tion when  the  decision  in  that  particular  point 
was  placed  on  a  ground  which  existed  as  a  fact 
and  was  beyond  our  control  and  was  sufficient 
to  support  the  judgment,  because  another  rea- 
son ^-as  given  which,  if  it  had  been  the  only  one, 
we  coulcl  review  and  might  reverse. 

in  the  case  before  us  that  court  say,  in  ex- 
press langiuige.  that  they  hold  the  judgment  of 
667*1  the  plaintiff  in  error  void  ^because  the 
127th  section  of  the  state  Constitution  declared 
that  it  shall  be  so  held.  That  article  reads  as 
follows:  "All  agreements,  the  consideration  of 
which  was  Con  federate  money,  notes,  or  bonds, 
are  null  and  void,  and  shall  not  be  enforced  by 
the  courts  of  this  state."  *  TJiis  provision  was 
made  a  part  of  the  Con.'ttitiition  of  Louisiana 
after  the  contract  now  in  dispute  was  made,  and 
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if  the  contract'  was  valid  then,  this  provision 
clearly  not  only  impairs  but  absolutely  destroys 
its  obligation  within  the  meaning  of  the  10th 
section  of  the  first  article  of  the  (x>nstitution  of 
the  United  Stat^. 

It  has  long  been  settled  that  imder  the  act  of 
Congress  of  1824,  and  by  reason  of  the  pecul- 
iarity of  the  practice  in  the  courts  of  that  state, 
the  opinions  delivered  by  the  appellate  court  of 
Louisiana  are  treated  by  us  as  part  of  the  reo- 
ord,  and  are  loofced  into  to  learn  what  they  de- 
cided when  their  judgments  are  brought  here 
by  writs  of  error.  Cousin  ▼.  Blano,  19  How. 
207,  16  L.  ed.  604;  Almonester  v.  Kenton,  0 
How.  9.  So  long  as  they  in  those  opinions 
placed  the  invalidity  of  tLis  class  of  contracts 
on  the  ground  of  a  public  policy  existing  at  the 
time  the  contract  was  maoe,  or  so  long  as  they 
left  us  to  infer  that  such  was  the  ground,  hav- 
ing once  before  so  decided,' the  decision  present- 
ed no  question  over  which  we  had  any  revisory 
power.  But  when,  going  a  step  further,  they 
expressly  rest  the  decision  of  the  same  question 
on  the  constitutional  provision  we  have  quoted, 
and  on  no  other  ground,  the  question  necessarily 
arises,  is  that  provision  in  conflict  with  the 
Constitution  of  the  United  States?  And  the 
answer  to  this  question  depends  solely  on  the 
validity  of  the  contract  when  made ;  for,  if  val- 
id, then  the  Federal  Constitution  protects  it 
from  all  subsequent  acts  of  state  legislation, 
whether  in  the  form  of  constitutional  or  ordi- 
nary legislative  enactments.  Hart  v.  White^ 
ante,  685. 

It  may  be  said  that  since  we  know  that  the 
supreme  court  of  Louisiana  has  in  other  cases 
held  this  class  of  contracts  void  in  their  incep- 
tion, for  the  very  reasons  for  which  •the  [*66iB 
Constitution  annuls  them,  we  are  bound  to  fol- 
low the  state  courts  in  that  decision.  But,  as 
we  have  already  said,  this  is  not  the  class  of 
questions  in  wliich  we  are  bound  to  follow  the 
state  courts.  Jt  is  nut  based  on  a  statute  of  the 
state,  or  on  a  construction  of  such  a  statute, 
nor  on  any  rule  of  law  affecting  title  to  lands, 
nor  any  principle  which  has  become  a  settled 
rule  of  property,  but  on  those  principles  of  pub- 
lic policy  designed  for  the  protection  of  the 
state  or  the  public,  of  which  we  must  judge  for 
ourselves,  as  they  do  when  the  question  is  fairly 
presented. 

Besides,  this  court  has  alwa3^  jealously  as- 
serted the  right,  when  the  question  before  it  was 
the  impairing  of  the  obligation  of  a  contract  by 
state  legislation,  to  ascertain  for  itself  whether 
there  was  a  contract  to  be  impaired.  If  it  were 
not  so,  the  constitutional  provision  could  always 
be  evaded  by  the  state  courts  giving  such  con- 
struction to  the  contract,  or  such  decisions  con- 
cerning its  validity,  as  to  render  the  power  of 
this  court  of  no  avail  in  upholding  it  against 
unconstitutional  state  legislation.  Bridge 
Prop.  V.  Hohoken  Co,  1  Wall.  14«,  17  L.  ed. 
576;  J,  B,  Bk.  v.  Skelly,  1  Black,  436,  17  L.  ed. 
173. 

These  views  are  in  precise  conformity  to  what 
has  been  held  by  this  court  in  the  analogous 
subject  of  slaves  as  a  consideration  of  contracts 
made  before  the  abolition  of  slavery.  The  case 
of  Worthy  v.  Marsloti,  decided  at  this  term,  was 
a  writ  of  error  to  the  supreme  court  of  Louisi- 
ana, on  the  ground  that  that  court  had  held 
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such  a  contract  void.  And  it  was  urged  that  it 
wuft  so  Iield  by  that  court  under  $  128  of  the 
]x)ui8iana  Constitution,  which  declared  con- 
tracts for  slaves  void,  in  the  same  terms  that  i 
127  declared  contracts  for  Confederate  money 
void ;  but  this  court  dismissed  the  writ  of  error 
for  want  of  jurisdiction,  because  the  supreme 
c<iurt  of  Louisiana  hnd  said  in  its  opinion  that 
it  did  not  place  the  decision  on  the  constitution- 
al provision,  but  on  the  ground  that  the  same 
principle  had  been  promulgatedPand  acted  on  in 
that  court  before  the  constitutional  provision 
was  adopted. 

669^]  •Yet,  in  the  case  of  Hart  ▼.  White, 
ante,  685,  in  which  the  supreme  court  of  the 
state  of  Georgia  held  such  a  contract  void  by 
reascm  of  a  provision  in  the  Constitution  of  that 
state,  adopted  after  the  contract  was  made,  this 
court  entertained  jurisdiction  and  reversed  the 
ludsmc^t.  This  was  done  on  the  ground  taken 
in  tne  present  case,  namely:  that  the  contract 
being  in  our  judgment  valid  when  made,  any 
constitutional  provision  which  made  it  void  was 
in  violation  of  the  Federal  Constitution  on  the 
subject  of  impairing  the  obligation  of  contracts ; 
and  any  judgment  of  a  state  court  resting  on 
such  enactment  of  a  state  Constitution,  after 
the  date  of  the  contract,  must  be  reversed  in 
this  court  on  error. 

We  are  of  opinion,  for  these  reasons,  that 
there  was  error  in  the  supreme  court  of  Louisi- 
ana in  deciding  that  the  judgment  of  Delmaa 
was  void  by  reason  of  the  constitutional  provi- 
sion of  that  state  oonoeming  contracts  for 
which  Confederate  notes  were  the  consideration. 

As  the  case  must  be  reversed  for  this  reason, 
we  might  pass  without  examination  the  ques- 
tion nused  in  regard  to  the  necessity  of  stamps 
on  the  extension  of  time  for  the  payment  of  the 
note,  and  on  the  re-inscription  of  the  mortgage; 
but  as  that  may  arise  again  in  the  further  prog- 
ress of  the  case,  we  wifl  dispose  of  it  now.  As 
regards  the  latter,  which  is  the  mere  act  of  the 
party  who  holds  the  mortgage,  we  are  at  a  loss 
to  perceive  any  ground  on  wnich  this  act  of  re- 
inscription — ^the  same  as  recording  a  deed  the 
second  time— can  be  held  to  be  an  agreement  re- 
quiring a  stamp.  The  assent  of  the  mortgagor 
is  not  necessary,  nor  was  it  asked  or  given.  Nor 
do  we  believe  it  was  the  purpose  of  the  stamp 
act  to  hold  a  mere  extension  of  the  time  of  pay- 
ment, indorsed  on  the  note,  without  any  consid- 
eration for  such  extension,  or  change  in  any 
other  term  or  condition  of  the  contract,  to  be  an 
agreement  requiring  a  stamp. 

In  the  case  of  Agh  v.  MoCormiek,  poet,  de- 
cided at  the  present  term,  it  was  held  that  the 
indorsement  of  a  note  by  which  the  bill  passed 
670*]  to  the  indorsee,  *did  not  require  a 
stamp,  and  also  that  a  writing  on  the  back  of 
the  note  by  the  indorser  waiving  demand,  pro- 
test and  notice,  and  agreeing  to  be  liable  with- 
out them,  was  good  without  a  stamp.  We  think 
this  ample  authority  for  holding  that  a  gratui- 
tous extension  of  time  did  not  require  a  stamp, 
as  both  the  writings  relied  on  in  that  case  have 
more  of  the  elements  of  an  agreement  than  the 
one  before  us.  In  the  matter  of  the  stamp,  we' 
think  the  court  committed  no  error. 

But  for  the  error  first  conjiidered  the  judg- 
ment ia  reversed,  mtd  the  case  remanded  for  fur' 
ther  proceedings,  in  conformity  to  this  opinion. 
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Contract,  tchen  vests  ownership  of  vessel — es- 
tentof  damages  for  loss  of  vessel. 

An  agreement  between  the  plaintiff  and  the  Unit- 
ed States,  where  the  tmnsmlsalon  of  the  ownership 
of  the  vessel  to  the  United  States  was  contemplated 
at  the  option  of  the  United  States,  Is  not  a  mere 
contract  of  affreightment 

Where  the  plaintiff  was  to  have'  no  more  thaa 
$40,000  for  the  Tesael  U  the  United  Sutes  took 
her,  and  this  sum  mlaht  be  paid  by  the  per  diem 
hire.  In  which  case  the  vessel  was  to  become  the 
property  of  the  government,  the  contract  vested  an 
equitable  ownership  In  the  goyernment 

Where  the  Unltcfd  States  became  Insurer  against 
war  risks,  and  the  veBsel  was  destroyed  by  tuck 
risk  before  the  freight  earned  amoonted  to  the  ap- 
praised value  or  price,  the  plaintiff's  loss  could  not 
have  exceeded  what  remained  unpaid  of  that  sum, 
and  when  the  plaintiff  has  already  received  that 
sum  it  can  have  no  further  claim. 

[No.  228.] 
Argued  Nov.  15,  1872.    Decided  Vov.  25,  1872, 

APPEAL  from  the  Court  of  Claims. 
The  appellants  chartered  the  steamer  Thorn 
to  the  government  by  a  charter-party,  dated 
Apr.  5,  1864,  containing  these  clauses: 

"The  war  risk  to  l^  borne  by  the  United 
States,  the  marine  risk  to  be  borne  bv  the  own- 
er, lor  a  period  of  thirty  days,  and  as  mueh 
longer  as  ner  services  may  be  required,  to  be  em- 
ployed in  such  service  as  parly  of  the  second 
part  may  direct." 

"The  said  vessel  is  valued  and  appraised  at 
the  sum  of  $40,000,  and  should  she  oe  retained 
so  long  in  the  service  of  the  United  States  that 
the  money  paid  and  due  on  account  of  said  char- 
ter  (deducting  therefrom  the  actual  cost  of  run- 
ning and  keeping  in  repair  the  said  veseel  dar- 
ing the  said  time,  together  with  a  net  profit  of 
thirty athree  per  jsent  per  annum  on  said  ap- 
praised value)  shall  be  equal  to  said  i^ppraised 
value,  then  the  said  vessel  shall  become  the 
property  of  the  United  States,  without  furttfer 
payment  except  such  sum  as  may  then  be  doe 
on  account  of  the  services  of  said  yessel,  ren- 
dered under  the  said  vessel's  charter." 

"And  further :  if,  at  any  time  during  the  con- 
tinuance of  this  charter,  the  United  States  shall 
elect  to  purchase  the  said  vessel,  then  they  shall 
have  the  right  to  take  her  at  the  appraised 
vahie  at  the  date  oi  charter,  and  all  money  then 
already  paid  and  due  on  account  of  said  charter 
(deducting  therefrom  the  actual  cost  of  run- 
ning and  keeping  in  repair  the  said  vessel  dur- 
ing the  said  time,  together  with  a  net  profit  of 
thirty-three  per  cent  per  annum  on  the  original 
appraised  value)  shall  apply  on  account  of  the 
said  purchase." 

The  said  steamer  remained  in  the  military 
service  of  the  defendants  until  Mar.  4,  ISfiS, 
when  she  was  sunk  in  Cape  Fear  river,  by  the 
explosion  of  a  torpedo  placed  there  by  the 
enemy.  The  owners  presented  to  the  govern- 
ment a  claim  of  $40,000  for  the  loss  of  said 
steamer.  This  claim  was  transmitted  by  the 
QUartermafiter  (Jeneral  to  the  third  auditor, 
Feb.  14,  1866,  by  letter,  as  follows: 
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8ir: 


Quartermaster  General's  Office,   ) 
Washington,  D.  C,  Feb.  14,  18G6.    ) 


I  have  the  honor  to  transmit  herewith,  for 
your  iuformation  and  official  action,  the  final 
account  for  purchase  of  steamer  .Thorn,  aa  M' 
lows: 

For  purchase  of  steamer 
6T2*]  Thorn.  *By  valu- 
ation as  per  charter. .  .$40,000.00 
By  33  per  cent  per  annum 
from  12  X.  April  5, 
1864,  to  4  P.  X.  Biardi 

4, '66 $11,996.11 

By  running  expenses,  11 
months,  at  $2,100  per 
month   $23,100.00 


$75,096.11 
To  amount  received  from 

U.  S.  for  services   from 

12  H.  April   5,   1864,  to 

March  i  1866,  4  P.  X. 

being  333  7iS4  days,  at 

$160 $40,975.00 

Leas  23  5-24  days  lost $  3,481.25 

$46,493.75 
Balance  due $28,602.86 

This  vessel  was  sunk  March  4,  1864,  4  p.  m., 
near  Fort  Anderson,  it  is  supposed,  by  the  ex- 
plosion of  a  torpedo. 

This  office  is  unofficially  informed  that  ad- 
ditional palmers  relating  to  this  claim  have  been 
filed  in  Uie  office  of  the  third  auditor. 

By  order  of  the  Quartermaster  General. 
'Very  respectfully,  your  obedient  servant, 

Gea  D.  Wise, 
Bvi.  Briff.-Gen.  and  Q.  M.  in  charge  3d  Div. 

Hon.  *John  Wilson, 

Third  Auditor  Treasury  Department. 

And  -June  13,  1866,  the  third  auditor  made 
the  following  adjudication: 

Treasury  Department,  ) 

Third  Auditor's  Office,  June  15,  1866.    ) 

In  pursuance  of  an  Act  of  Congress,  approved 
8d  of  March,  1849,  entitled  "An  Act  to  Provide 
for  the  Payment  of  Horses  and  Other  Property 
Lost  or  Destrojred  in  the  Military  Service  of  the 
United  States,"  as  amended  and  corrected  by  the 
5th  section  of  this  act  of  March  3,  1863,  it  is  ad- 
judged by  me  that  there  is  due  from  the  United 
States  to  the  New  Bedford  k  New  York  Steam 
Propeller  Company,  for  the  steamer  Thorn,  de- 
stroyed by  a  torpedo  on  the  4th  day  of  March, 
1865,  near  Fort  Anderson,  in  Cape  Fear  river, 
N.  C,  while  in  the  militaxy  service  of  the 
United  States,  the  siun  of  twenty-eight  thous- 
and six  hundred  and  two  dollaxs  and  thirty-six 
cents  ($28,602.36). 

John  Wilson, 
Third  Auditor. 

The  amount,  so  adjudged  by  the  third  audi- 
tor, was  paid  and  receiv^  by  the  claimant,  and 
no  other  f  urtlicr  sum  waa  ever  paid  on  account 
of  the  loss  of  said  steamer. 

The  court  of  claims  found  that  the  said 
steamer  when  she  entered  the  service,  and  at 
the  time  of  her  loss,  was  of  the  value  of  $40,000 ; 
that  the  United  States  never  at  any  time  noti- 
fied the  claimant  of  their  election  to  purchase 
said  vessel,  or  to  take  her  under  the  accruing  or 
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purehase  dauaea  of  the  charter-party,  above 
quoted. 

As  a  conclusion  of  law  upon  these  facts,  the 
court  of  daiuM  held  that  the  United  States, 
under  such  a  diarter-party,  became  the  eauitable 
owner  of  the  vessel  to  the  extent  of  tne  sum 
earned  over  and  above  the  exMoses  and  profita 
stipulated  for,  and  that,  to  tne  extent  of  sudi 
sum,  the  owners  had  received  payment  on  the 
price  of  the  vessel,  and  that  whether  she  was 
taken  by  the  United  States  under  the  option 
given  to  purchase  at  any  time,  or  perished  by 
one  of  the  perils  against  which  the  United 
States  engaged  to  iiuure,  this  accruing  clause 
was  equally  applicable.  It  was  only  the  balance 
due  on  the  price  of  the  vessel  which  the  original 
owner  could  daim,  and  not  the  amount  of  tha 
valuation. 

The  daimaiits  appealed. 

if  0Mra.  V.  P.  Oliipnuui  d  HoBtner,  Tkoai^ 
«a  J.  Dwrmmty  and  C.  F,  Peck  for  appellant. 

Me$9r9.  WIIHaia,  AttyOm.,  and  0.  H.  HiU^ 
for  appdlee. 

Mr.  Justice  Btroas  delivered  the  opinion  of 
the  oofirt; 

The  agreement  between  the  plaintiffs  and  the 
United  States  was  not  a  mere  contract  of  af- 
frei^tment.  The  vessel,  it  is  true,  was  let  to 
hire  for  an  indefinite  period,  not  less  than  thirty 
days,  and  the  charterers  undertook  to  pay  $150 
for  each  and  every  day  she  might  be  employed 
under  the  contract,  and  to- bear  the  war  risk, 
the  marine  risk  being  borne  by  the  plaintiffs. 
But,  beyond  this,  the  contract  looked  to  a  sale 
of  the  vessel  to  the  diarterers  at  a  stipulated 
price.  Her  value  was  fixed  at  $40,000,  and 
it  was  agreed  that  should  she  be  retained  in  the 
service  of  the  United  States  until  the  money 
paid  and  due  on  account  of  the  charter  should 
be  equal  to  such  value  (after  deducting  there- 
from the  cost  of  running  and  keeping  her  in  re- 
pair, toother  with  a  percentage  on  her  ap- 
praised value),  she  should  become  the  proper^ 
of  the  United  States  without  further  pavroent, 
except  of  such  siun  as  might  then  be  due  on 
account  of  her  hire  under  the  charter.  Another 
dause  in  the  agreement  stipulated,  in  effect, 
that  at  any  time  during  the  continuance  of  the 
diarter,  namely:  while  the  vessel  was  employed 
by  the  charters,  and  until  she  should  be  re- 
turned to  the  owners  at  New  York,  the  United 
States  mig^t  elect  to  purchase  her,  they  might 
take  her  ai  her  appraised  value  (viz.:  $40,- 
000),  in  which  case  all  monev  paid  and  due 
on  account  of  the  charter,  alter  making  the 
deductions  above  mentioned,  it  was  agreed 
should  be  applied  on  account  of  the  purchase. 
The  plain  meaning  of  these  stipulations  is  that 
transmission  of  the  ownership  of  the  vessel  to 
the  United  States  was  contemplated;  that  the 
transmission  of  ownership  was  to  be  at  the 
option  of  the  United  States;  that  in  no  event 
were  the  'plaintiffs  to  have  more  than  [*675 
$40,000  for  her,  and  that  this  sum  might  be 
paid  in  full  by  the  per  diem  hire,  in  which  case 
the  vessd  was  to  become  the  property  of  the 
government  so  soon  as  the  hire,  less  the  speci- 
£ed  deductions,  should  equal  in  amount  the 
price  named,  or  at  such  earlier  time  as  the 
United  States  might  elect  to  take  her  at  that 
price.       Tlie  plaintilFs,  therefore,  were  in  no 
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contingeucY  entitled  to  more  than  the  prioe 
fixed  for  the  vessel  by  the  contract.  Wlietlier 
received  as  freight  or  in  direct  payment  of  the 
stipulate^  price,  all  money  wnidi  was  paid 
them  or  became  due  to  them,  was  consideration 
for  the  transmission  of  title,  if  the  United 
States  chose  so  to  regard  it.  In  effect,  tliere* 
fore,  the  contract  vested  an  equital^e  ownership 
in  the  defendants,  proportioned  to  the  money 
paid  and  due  under  the  charter.  Had  a  third 
pnrty,  with  knowledge  of  the  agreement,  bought 
tlie  vessel  from  the  plaintiffs,  he  would  doubt- 
less have  acquired  only  a  rv^ht  to  the  purchase 
money  remaining  impoid  at  the  time  of  his  pur- 
chase, if  the  charterers  had  afterwards  elected 
to  take  the  vessel  during  her  retention  as  pur- 
chasers, or  had  retained  her  until  the  freight 
equaled  the  prioe  agreed  upon. 

It  is  true  the  United  States  became  insurers 
against  war  risks,  and  the  vessel  was  destroyed 
by  such  a  risk  before  the  freight  earned 
amounted  to  the  appraised  value  or  price.  But 
as  insurers  thev  were  only  boimd  to  make  good 
the  loss  the  plaintiffs  sustained,  and  as  the 
plaintiffs  had  agreed  to  sell  fcK*  $40,000,  that 
JOSS  could  not  have  exceeded  what  remained  un- 
paid of  that  sum.  It  cannot  be  doubted  that 
the  United  States  had  also  under  the  contract 
an  insurable  interest.  Suppose  both  they  and 
the  plaintiffs  had  insured  severally  for  their 
interests,  as  they  might  have  done,  with  another 
underwriter,  could  more  than  $40,000,  the  value 
of  the  vessel,  have  been  recovered  on  both  the 
policies?  niat  will  not  be  maintained.  Or, 
suppose  the  plaintiffs  had  insured  against 
marine  risks,  and  the  vessel  had  been  lost  by 
one  of  them.  By  the  contract  they  undertook 
such  risks.  If  the  vessel  had  been  lost  on  the 
day  before  the  freight,  lees  the  deductions 
agreed  up<m,  would  have  amounted  to  her 
676*1  *entirc  value,  could  the  plaintiffs  have 
riTovpred  the  whole  $40,000,  and  have  retained 
it,  together  with  the  $^,860  paid  or  due  for 
freight?  Would  not  the  policy  have  inured 
to  the  ben«»fit  of  the  United  States  to  the  ex- 
tent of  the  payments  made?  To  hold  that  it 
would  not  would  be  giving  to  the  contract  a 
mo^t  unreasonable  construction.  And  if  not, 
how  can  the  plaintiffs  now  be  entitled  to  the 
whole  value  of  the  vessel,  in  addition  to  all  they 
have  received  for  her  hire,  as  if  no  part  of  her 
price  had  been  paid,  or  as  if  the  United  States 
nnH  no  interest?  We  think  they  are  not  thus 
entitled.  In  our  opinion  the  government  had 
an  equitable  interest  in  the  vessel  at  the  time 
she  was  lost,  and  as  the  interest  of  the  plain- 
tiffs amounted  to  no  more  than  $40,000,  which 
sum  they  have  already  received,  they  have  no 
further  just  daim. 

The  judfjment  is  affirmed, 

HARRY  H.  CHRISTMAS  ei  oL,  AppU,, 

t?. 

W.  A.  GAINES  and  H.   S.  Julien,  Exra.  of 

John  W.  Russell,  i^ieoeased,  et  al. 

(See  8.  C  "CJbrtelwM  v.  RtuatU,"  14  Wall.  69-84.) 

Oriffinal  bill  —^eqmtable  aesignmetU,  what  ia — 
hill  of  exehange  or  check  is  not— an  order  ia. 

Nora. — Aeaianmeni  of  fund,  etc.,  6y  order,  draft, 
•r  check  on  if.  and  in  other  manner — see  note  to 
Tieman  v.  iacksoo,  8  L.  ed.  U.  8.  284. 
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1.  ^bere  a  bill  is  essentially  an  original  one,  and 
not  auxiliary  to  an  action  at  law.  as  where  etb«r 
parties  are  made  in  the  bill  and  different  interest! 
Involved,  the  jurisdiction  of  the  circuit  court  mutt 
deoend  upon  the  oitizenshlp  of  the  parties. 

2.  An  agreement  to  pay  out  of  a  particular  fund, 
however  clear  In  its  terms,  is  not  an  equitable  ai. 
slgnment. 

.3.  To  constitute  an  equitable  nssifniment.  the 
transfer  must  be  such  that  the  fnndbolder  ctn 
safely  pay  the  asatgnee,  and  is  compellable  to  do  so^ 
although  forbidden  by  the  assignor. 

4.  A  bill  of  exchange  or  check  is  not  an  equita- 
ble aasignroent  pro  tanfo  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee,  bnt  an  order  to  pay  out 
of  a  specified  fund  la 

[No.  76.] 
Argued  Nov.  16,  1871.    Decided  Jan.  22,  /872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 
The  case  is  stated  by  the  court. 
Messrs.   P.   Phlllipa    and   J,   D.   Freemm 
for  appellants. 

Messrs.  W.  P.  Harris,  J.  K.  Aahtoa,  and 
T.  N.  Lindsey  for  appellees. 

Mr.  Justice  Bwtkjnm  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Mississippi. 

Two  questions  have  been  argued  and  are  pre- 
sented for  our  consideration.    They  are: 

Whether  the  residence  of  the  parties  as  dis- 
closed in  the  record  was  such  as  gave  the  court 
below  jurisdiction  of  the  case.      And, 

Whether  William  Yerger  and  Warren  P. 
Anderson  had  such  a  lien,  by  equitable  assign- 
ment, upon  the  fund  in  controversy  aa  war- 
ranted Uie  decree  appealed  from. 

The  solution  of  these  questions  requires  a 
brief  statement  of  the  case  as  it  appears  in  the 
record. 

Richard  Christmas  held  three  notes  of  Lyons 
payable  to  himself,  all  dated  November  30,  1859. 
each  for  the  sum  of  $16,066.50,  and  payable  re- 
spectively, one,  two,  and  three  years  from  date. 
Richard  Christmas  assigned  and  delivered  them 
to  his  son,  H.  H.  Christmas.  H.  H.  Christmas 
made  a  compromise  with  Lyons  whereby  these 
notes  were  aelivered  up  to  the  maker,  and  he 
executed  to  H.  H.  Christmas,  in  their  stead,  two 
notes,  each  for  $9,330.90,  one  payable  December 
1,  1866,  the  other  February  1,  1868.  Beth  were 
secured  l^  a  mortgage  upon  real  estate.  H.  H. 
Christmas  hypothecated  one  of  the  notes  to 
Payne,  Huntington  &  Co.  of  New  Orleans,  to  se- 
cure a  debt  which  he  owed  them.  *Suit8  [*79 
upon  the  notes  were  instituted  in  the  court 
wnere  this  bill  was  filed.  The  suit  upon 
one  of  the  notes  was  in  the  name  of  H.  H. 
Christmas  for  his  own  use.  The  other  waa  in 
his  name  for  the  use  of  Payne,  Huntington  k 
Co.  A  bill  was  also  filed  in  the  same  court  to 
foreclose  the  mortgage.  It  set  out  the  rights 
of  H.  H.  Christmas  and  of  Payne,  Hnntin^on. 
A  Co.  touching  the  notes.  On  the  1st  of  May, 
1868,  H.  H.  Christmas  entered  into  an  ngrpe- 
ment  with  Mary  Christmas,  whereby  in  con- 
sideration of  her  assuming  the  payment  of  the 
d'M  due  to  Payne,  Huntington,  s  Co.,  he  trans- 
ferred to  her  the  note  hypothecated  to  tliem. 
Payment  to  them  was  made  out  of  her  means, 
and  they  delivered  up  the  note.  The  fore- 
eloMire  bill  waa  amended  by    the    substitutioo 
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of  her  name  for  that  of  Pnyne.  Huntington,  & 
Co.,  and  an  application,  which  is  still  pending, 
was  made  for  the  like  substitution  in  the  suit 
at  law  upon  the  note  transferred  to  her.  A 
judgment  was  recovered  upon  the  other  note. 

In  this  condition  of  things  the  complainants 
filed  their  bill. '  It  alleges  the  following  state 
of  facts:  Russell,  now  deceased,  for  himself 
and  the  use  of  the  complainants  other  than  his 
executors,  recovered  a  judgment  against 
Richard  Christmas,  which  was  Siken  to  the  Su- 
preme Court  of  the  United  States  by  a  writ  of 
error.  William  Yerger  and  Warren  P.  Ander- 
son became  his  sureties  in  the  error  bond.  The 
judgment  was  affimfed  by  this  court,  and  the 
sureties  thus  became  liable  on  their  bond.  The 
flureties  executed  the  bond  upon  a  promise  of 
indemnity  by  their  principal.  He  suWquently 
gave  them  a  lien  for  this  purpose  upon  one  of 
the  original  notes  of  Lyons.  It  is  claimed  that 
this  lien  attaches  to  the  notes  taken  in  substi- 
tution for  them.  Richard  Christmas  is  hope- 
lessly insolvent,  and  has  gone  into  bankruptcy. 
The  complainants  seek  to  be  subrogated  to  the 
rights  of  the  sureties  and  to  enforce  the  all^^ 
lien  for  the  satisfaction  of  the  judgment.  The 
bill  alleges  that  the  complainants  are  all  resi- 
dents of  the  state  of  Kentucky;  that  the  de- 
fendants, RicJiard,  H.  H.  and  Mary  Christmas, 
are  all  residents  of  the  same  state,  and  that  the 
80*]  defendants,  Yerger  *and  the  legal  repre- 
sentatives of  Anderson  and  Lyons,  are  residents 
of  the  state  of  Mississippi. 

No  party  to  the  original  suits  has  had  any 
connection  with  the  filin^^  of  this  bill.  Lyons, 
the  defendant  in  these  suits,  asks  no  protection 
against  them.  He  did  not  answer  the  bill,  but 
allowed  a  decree  pro  confegso  to  go  against  him. 
The  case  which  the  bill  makes  is  wholly  outside 
of  the  litigation  in  the  suits  at  law.  It  is  alien 
to  everything  involved  in  those  proceedings.  It 
alleges  a  lien  upon  the  liability  of  Lyons,  prior 
and  paramount  to  the  right  of*H.  H.  Christmas 
as  plaintiff  for  his  own  benefit  in  one  of  th^ 
suits  at  law,  and  to  that  of  Mary  E.  Christmas 
as  cestui  que  use  in  the  other.  The  contro- 
versy is  wholly  between  them  and  the  com- 
plainants. The  bill  is  essentially  an  original 
one.  In  no  sense  can  it  hp  held  to  be  auxiliary 
or  ancillary  to  the  action  at  law.  Can  such  a 
bill  be  maintained? 

The  Constitution,  article  3,  limits  the  judicial 
power  of  the  United  States  to  ''controversies 
between  citizens  of  different  states.*'  There  are 
exceptions  which  do  not  affect  this  case,  and 
need  not,  therefore,  be  more  particularly  ad- 
verted to.  The  act  of  1789,  |  11,  1  Stat,  at  L. 
78,  declares  that  "no  civil  suit  shall  be  brought 
.  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant  or 
in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ"  The  act  of  1839,  5  Stat,  at  L. 
321,  authorizes  the  voluntary  appearance  of 
parties  in  regard  to  whom  there  is  no  inherent 
and  insuperable  jurisdictional  objection,  in 
suits  elsewhere  than  in  the  district  in  whidh 
they  reside  or  in  which  they  may  be  found. 

In  the  light  of  these  provisions  it  is  clear  that 
this  bill  cannot  be  maintained  as  an  original 
dne;  and  we  think  it  equally  clear  that  it  can- 
not be  maintained  as  an  auxiliary  or  supple- 
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mentary  hill,  because  it  is  not  one  of  that  char- 
acter. The  case  falls  clearly  within  the  rules 
laid  down  by  this  court,  upon  the  subject  of 
parties,  in  Shields  v.  Barrow,  17  How.  130,  16 
L.  ed.  158.  *The  several  adjudications  of  [*81 
this  court  upon  the  point  under  consideration 
have  been  referred  to  by  the  counsel  on  both 
sides.  Logan  v.  Patrick,  5  Cranch,  288:  Himms 
V.  Ovthrie,  9  Cranch,  19 ;  Dunn  v.  Clarkr,  8  Pet. 
1;  Clark  y.  Mathewson,  12  Pet.  170;  Dunlap  v. 
f^tetson,  4  Mas.  349 ;  Freeman  v.  Hotce,  24  How. 
450,  16  L.  ed.  740;  Jones  v.  Andretrs,  10  Wall. 
331,  19  L.  ed.  936.  Those  cases  call  for  a  few 
remarks.  In  the  five  earliest  cases  the  defend- 
ants in  the  suits  at  law  were  complainants  in 
the  suits  in  equity.  In  one  of  them.  Dunn  v. 
Clarke,  a  judgment  had  been  recovered  against 
Dunn  and  others  in  the  circuit  court  for  the  dis- 
trict of  Ohio.  The  plaintiff,  who  was  a  citizen 
of  Virginia,  had  died.  The  defendants  filed 
their  bill  in  tlie  same  court,  praying  for  an  in- 
junction and  a  conveyance  of  the  premises.  All 
the  complainants  and  all  the  defendants  in  the 
chanceiy  suit  were  citizens  of  Ohio.  This  court 
said:  "The  injunction  bill  is  not  considered 
an  original  bill  between  the  same  parties  as  at 
law,  Iwt  if  other  parties  are  made  in  the  bill 
and  different  interests  involved,  it  roust  be  con* 
sidered  to  that  extent  at  least  an  original  bill, 
and  the  jurisdiction  of  the  circnit  court  must 
depend  upon  tlie  citizenship  of  the  parties."  It 
was  further  said  that  as  there  appeared  to  be 
matters  of  equity  in  the  case  whicn  could  be  in- 
vestigated by  a  state  court  it  would  be  reason* 
able  and  just  to  stay  all  proceedings  on  the 
judgment  until  the  complainants  should  have 
time  to  seek  relief  from  a  state  tribunal.  The 
decree  of  the  circuit  court  was  modified  accord- 
ingly. See,  also,  WilKams  v.  Byrne,  Hemp. 
473. 

In  Freeman  v.  Bou:e,  it  appears  that  White 
had  sued  in  the  circuit  court  of  the  Ignited 
States  for  ^lassachusetts  and  attached  certain 
property  of  the  defendant.  The  property  was 
taken  from  the  possession  of  the  marshaf  by  a 
writ  of  replevin  issued  from  a  state  court.  The 
marshal  appeared  in  that  court  and  set  up  as  a 
defense  that  he  held  the  property  when  it  was 
taken  from  him,  by  virtue  of  process  issued 
from  the  circuit  court.  This  defense  was  over- 
ruled and  the  judgment  against  him  was  af- 
firmed by  the  supreme  court  of  the  state.  That 
judgment  was  reversed  by  this  *court  [*82 
upon  the  ground  that  the  circuit  court,  having 
first  acauired  possession  of  the  res,  could  not  be 
deprived  of  that  possession  until  the  litigation 
there  was  brought  to  a  close.  This  was  the  only 
point  involved  in  the  case  and  the  only  one  de- 
cided. The  learned  judge  who  delivered  the 
opinion  remarked  that  the  marshal's  possession 
might  have  been  protected  by  a  proceeding  in 
equity.  In  that  connection  he  made  certain 
remarks  which  were  entirely  proper  as  regards 
the  facts  of  the  case  before  him,  but  it  is  a 
misapprehension  to  suppose  they  are  of  uni- 
versal application  or  that  they  can  affect  a  case 
of  the  diaracter  of  the  one  under  consideration. 
Buck  v.  Colhath,  3  Wall.  334,  18  L.  ed.  257. 

The  last  of  this  series  of  cases  is  Jones  T. 
Andretcs^  supra.  Andrews,  a  citizen  of  New 
York,  recovered  a  judgment  in  the  Circuit  court 
of  the  United  States  for  the  western  district  of 
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Tennessee  a^inst  Reed  &.  Bryson,  by  default. 
For  the  satisfaction  of  that  judgment  he  sued 
out  a  writ  of  garnishment  to  seize  in  the  hands 
of  the  judgment  debtors  the  notes  to  them  of 
Jones,  a  citizen  of  Georgia.  Thereupon  Jones 
filed  a  bill  in  equity  in  Uie  same  court,  wherein 
he  alleged  that  Reed  &  Bryson  had  transferred 
the  notes  to  Andrews  in  payment  of  their  debt 
to  him ;  that  they  owed  Andrews  nothing  when 
he  sued  them;  that  the  judgment  was  obtained 
by  collusion,  and  that  the  writ  of  garnishment 
was  a  contrivance  to  enable  Andrews  to  avoid 
the  necessity  of  a  direct  suit  against  Jones,  and 
to  deprive  Jones  of  a  valid  defense  which  he 
had  against  the  notes.  Andrews  appeared  in 
the  case  voluntarily.  This  court  held  that  the 
bill  was  well  brought  as  an  original  one  under 
the  act  of  1839,  and  also  as  one  incidental  and 
auxiliary  to  the  garnishment  proceeding.  On 
both  points  the  judgment  was  correctly  given. 
According  to  the  face  of  the  bill  Jones  was  to 
be  as  much  affected  by  the  garnishment  proceed- 
ing, and  a  bill  was  as  necessary  for  his  protec- 
tion and  to  the  due  administration  of  justice  as 
if  he  had  been  a  party  to  the  record  in  the 
garnishment  case. 

The  course  indicated  in  Dunn  v.  Clarke 
83*]  should  have  been  ^pursued  in  this  case. 
The  bill  should  have  been  filed  in  the  proper 
state  court  and  an  application  should  have  been 
made  to  the  circuit  court  to  hold  the  proceeds  of 
the  suits  at  law  under  its  control  until  the  ri^ht 
to  them  should  have  been  settled  by  an  adju- 
dication of  the  state  court  between  the  con- 
fiictinff  claimants.  There  would  be  no  more 
inconsistency  or  embarrassment  in  these  differ- 
ent proceedings  than  there  is  where  a  mortgagor 
resorts  in  different  courts  to  the  several  reme- 
dies which  he  is  entitled  to  pursue  at  the  same 
time.  He  may  file  a  bill  to  foreclose  in  one 
eourt,  sue  at  law  to  recover  his  debt  in  another, 
and  bring  aik  action  of  ejectment  to  recover  ^- 
session  of  the  mortgaged  premises  in  a  third. 
Each  of  such  courts  will  see  in  the  end  that  its 

Srocess  is  not  abused  and  that  no  wrong  is  done 
>  the  debtor. 

The  evidence  relied  upon  to  support  the  al- 
leged lien,  consists,  so  far  as  it  is  necessary  to 
consider  it,  of  letters  from  Richard  Christmas 
to  Yerger,  written  before  Richard  transferred 
to  IF.  H.  Christmas  the  notes  originally  given 
to  Richard  by  Lyons.  In  a  letter  of  tiie  asth 
of  October,  1865,  Richard  said:  "I  feel  great 
uneasiness  about  your  liability  on  the  bond  in 
suit  of  Russell  a^^dnst  me.  I  have  ever  held 
the  Lyons  note  as  sacred  for  the  payment  of 
this  debt,  and  have  it  now  in  New  York,  en- 
deavoring to  sell  it  with  the  mortgage,  to  pay 
this  debt ;  I  expect  to  hear  from  it  &Sy,  If  not 
sold  I  will  send  it  to  you  as  soon  as  I  return." 
On  the  14th  of  February,  1866,  he  wrote:  *'I 
oould  not  safely  send  you  the  Lyons  note  by 
mail  as  it  is  payable  to  me  or  bearer — hence  if 
lost  might  put  me  to  much  trouble."  On  the 
21st  of  the  same  month  he  said:  **Y<m  may 
rest  assured  I  will  protect  you  with  the  Lyons 
note."  In  the  next  letter,  of  the  12th  of  May 
following,  he  announced  the  transfer  of  tfa« 
notes  to  H.  H.  Christmas,  and  said :  "In  this  I 
hope  I  have  not  lost  sight  of  my  purpose  to  pro- 
tect, you."  These  letters  contain  no  words  of 
transfer,  and  nothing  which  by  construction 
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or  otherwise  can  have  any  effect  in  that  way. 
At  most  they  are  onl  v  evidence  of  a  promise  to 
pay  the  *  judgment,  if  affirmed,  out  of  the  [*84 
proceeds  of  one  of  the  notes,  and  to  send  the 
note,  if  not  sold,  to  Yerger. 

An  agreement  te  pay  out  of  a  particular  fund, 
however  dear  in  its  terms,  is  not  an  equitable 
assignment;  a  covenant  in  the  most  solemn 
form  has  no  greater  effect.  The  phraseology 
employed  is  not  material  provided  tne  intent  to 
transfer  is  manifested.  Such  an  intent  and  its 
execution  are  indispensable.  The  assignor 
must  not  retain  any  control  over  the  fund — any 
authority  te  collect,  or  any  power  of  revocation. 
If  he  do,  it  is  fatal  te  tlie  claim  of  the  assignee. 
Hie  transfer  must  be  of  such  a  character  that 
the  fund-holder  can  safely  pay,  and  is  com- 
pellable to  do  so,  though  forbidden  by  the  as- 
signor. Where  the  transfer  is  of  the  character 
described,  the  fund-holder  is  bound  from  the 
time  of  notice.  Rogers  v.  Fosack^  18  Wend. 
334;  Hoyi  v.  Story,  3  Barb.  263;  Dickenson  v. 
Phillips,  1  Barb.  461;  Clayton  v.  Fawcet,  2 
Leigh,  19;  Hopkins  v.  Beebe,  26  Pa.  85;  Hall  ▼. 
Jackson,  20  Pick.  194.  A  bill  of  exchange  or 
check  is  not  an  equiteble  assignment  pro  tanto 
of  the  funds  of  the  drawer  in  the  hands  of  the 
drawee.  Cotcperthtoaite  v.  Sheffield,  3  N.  Y. 
243.  But  an  order  to  pay  out  of  a  specified 
fund  has  always  been  held  to  be  a  ralid  as- 
signment in  equity  and  te  fulfil  all  the  rMuiro- 
ments  of  the  law.  Knapp  ▼.  Alvord,  10  raige, 
206;  Yeates  v.  Oroves,  1  Ves.  Jr.  280;  Row  v. 
Dawson,  1  Ves.  331 ;  Morton  ▼.  Naylor,  1  Hill, 
58.5.  These  views  are  fatal  to  the  daim  assert- 
ed by  the  complainante  in  behalf  of  the  sureties 
on  the  bond. 

Upon  both  the  grounds  v>hich  have  been  oonr 
sidered,  the  decree  of  the  Circuit  Court  must 
be  reveraed,  and  the  bill  dismissed.  The  cause 
will  be  remanded  with  directions  to  proceed  anh 
oordingly. 

ELIZA  J.  MAHAN  et  al.,  Appts., 

V, 

UNITED  STATES. 

(See  8.  C.  14  Wall.  109-112.) 

Appeals  from  court  of  claims — findings  of  fact 

— refusal  to  find. 

1.  The  rules  recmlating  appeals  from  the  court  of 
claims  allow  Dotnlng  to  be  brought  to  this  court 
for  review  but  questions  of  law,  leaving  the  court 
of  claims  to  Una  the  facts. 

2.  If  the  court  does  not  find  the  fact  to  be  as  a 
party  claims  it.  be  cannot,  for  that  reason,  bring 
the  whole  testimony  here  to  show  that  he  was 
right 

3.  If  the  court  of  claims  refuses  to  find  as 
prayed,  the  prayer  and  refusal  must  be  made  part 
of  the  record,  so  that  this  court  may  be  able  to 
determine  whether  the  question  is  one  so  necessarily 
to  the  decision  of  the  case  that  it  will  send  It  back 
for  such  finding. 

[No.  491.] 

Argued  Dec,  22,  1871,    Decided  Jan.  22,  197S. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufliciently  stated  in  the  opim' 
ion. 

Mr,  R.  M«  Oorwiae  for  appellants. 
Mr.  B.  H.  Briatow,  Solicitor  Gen^  in  op- 
position to  motuHU 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court; 

The  appellant,  Eliza  J.  Mahan,  alleges  that 
she  filed  a  written  request  to  the  court  of  claims 
before  its  decree  was  rendered,  that  it  would 
find,  as  a  matter  of  fact,  that  the  title  and  own- 
ership of  the  property  in  question  was  in  her, 
and  that  she  was  entitled  to  recover  the  pro- 
ceeds thereof,  now  in  the  Treasury;  and  that 
the  court  refused  to  do  this,  but  found,  to  the 
contrary,  that  she  was  not  the  owner  of  the  cap- 
tured property,  and  was  not  entitled  to  the  pro- 
ceeds of  it  in  the  Treasury. 

Her  counsel  here  claim  that  under  rule  five, 
reflating  appeals  from  the  court  of  claims, 
she  is  not  entitled  to  have  all  the  evidence 
which  was  before  the  court  of  claims  brought 
here,  and  have  this  court  decide  the  question 
which  she  propounded  to  that  court. 

And  it  is  argued  that  these  rules,  bv  which 
is  probably  meant  the  fourth  and  fifth  rules 
regulating  ajppeals  from  the  court  of  claims, 
were  adopted  m  order  and  to  the  end  that  dis- 
puted (questions  of  fact  might  be  brought  here 
for  review. 

This  is  a  total  misconception  of  their  spirit 
if  not  of  their  letter.  It  is  not  possible  to  look 
at  the  first  three  rules  adopted  when  the  ap- 
pellate jurisdiction  of  this  court  was  first  exer- 
cised, without  seeine  that  the  purpose  was  to 
bring  nothing  here  H)r  review  but  questions  of 
law,  leaving  the  court  of  claims  to  exercise 
112*]  *the  functions  of  a  jury  in  finding  facts, 
equivalent  to  a  special  verdict,  and  with  like 
euect. 

In  practice  it  if^as  found  that  the  court  of 
claims  did  not,  in  many  cases,  make  the  neces- 
sary finding  of  facts  until  aftef  they  had  ren- 
dered their  decree,  and  complaints  were  made 
here  that  the  findings  were  often  insufficient  to 
present  the  law  points  on  which  parties  relied, 
and  of  which  they  desired  a  review  in  this 
court. 

To  remedy  these  evils  the  fourth  and  fifth 
rules  were  adopted  at  the  December  term,  a.  d. 
1869. 

The  fourth  requires  the  court  of  claims  to 
make  and  file  their  finding  of  facts  in  all  cases 
where  an  appeal  can  be  taken,  in  open  court,  at 
or  before  the  time  of  entering  their  judgment. 
The  fifth  rule  enables  a  party  to  obtain  a  find- 
ing of  that  court  on  any  question  of  fact  arising 
in  the  case  and  deemed  by  him  essential  to  its 
decision.  He  has  only  to  file  a  written  request 
that,  as  to  that  point,  the  court  will  make  a 
finding.  But  it  was  never  supposed  that  the 
party  would  ask  or  the  court  must  find  the  fact 
to  be  Ao  the  party  claimed  it,  and  if  they  did 
not,  that  he  could,  for  that  reason,  bring  the 
whole  testimony  here  to  show  that  he  was  right. 
To  do  this  would  be  to  render  useless  all  the 
rules  adopted  by  this  court,  and  to  reverse  the 
system  on  which  we  have  proceeded  from  the 
first. 

The  rule  does  say  that  if  the  court  of  claims 
refuses  to  find  as  prayed,  the  prayer  and  re- 
fusal must  be  made  part  of  the  record.  Ilie 
remedial  purpose  of  this  rule  is  that  when  a 
party  has,  in  writing,  indicated  a  specific  ques- 
tion of  fact  on  whicn  he  desires  the  court  of 
claims  to  make  a  finding,  and  the  court  has 
n<»crlcctfd  or  refused  to  do  so,  this  court  may  be 
nble  to  determine  whether  the  question  is  one  so 
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necessary  to  the  decision  of  the  case  that  it  will 
send  it  back  for  such  finding. 

in  the  present  case  the  court  of  claims  did 
make  a  verv  explicit  finding  on  the  question  of 
fact  presented  by  the  request  of  plaintiff,  and 
this  IS  all  the  rule  required,  thou£^  the  finding 
it  contrary  to  her  averment. 

The  motion  is  oveiruUd, 


JAMES  ARMSTRONG  et  al,  Plffs,  in  Err^ 

V. 

LOTT  M.  MORRILL. 
(See  8.  C.  14  Wall.  120-151.) 

Judgment  in  ejectment— acceptance  of  truBi-^ 
further  ineiructiofts  to  jur^ — land  excepted 
from  patent  —  no  time  rune  againet  the 
government — adverse  poeeeseion—eontinuiity 
of  poaseaeion, 

1.  A  jndgment  for  plaintiff  in  ejectment  Is  good, 
altboagn  ft  does  not  nod  for  or  against  all  the  par- 
ties mentioned  In  the  different  coonts  of  the  decla- 
ration.  If  the  finding  conforms  to  two  of  tbe  comits, 
and  no  motion  In  arrest  of  Judgment  was  made  In 
the  court  below. 

2.  The  mere  making  of  a  trust  deed,  wlthoat  any 
acceptance,  expressed  or  Implied,  by  the  trustees, 
Is  not  safliclent  to  vest  in  the  trustee  the  title  to 
tbe  land,  and  parol  proof  Is  admissible  to  show  that 
the  trust  was  never  accepted. 

8.  Where  the  Instructions  given  were  in  all  re- 
spects sufficient  to  dispose  of  the  controversy.  It  It 
not  error  to  refuse  to  give  fnrtber  Instructions. 

4.  Under  the  Virginia  act  of  June  2,  1788,  the 
governor  may  Issue  grants  of  land,  with  reserva- 
tions of  claims  to  lands  Included  In  the  survey, 
wblcb  grants  pass  no  legal  title  to  the  lands  ex* 
cepted  from  tbe  grants. 

5.  No  iRcbes  Is  to  be  Imputed  to  the  government 
and  no  time  runs  against  It,  so  as  to  bar  the  public 
rights. 

6.  Possession,  In  order  that  It  may  bar  a  recov* 
ery,  must  be  continuous  and  uninterrupted,  as  well 
as  open,  notorious,  actual,  exclusive  and  adrerse. 

7.  Forfeiture  to  tbe  state  within  tbe  period  nee- 
essary  lo  give  effect  to  the  statute,  bas  tbe  effect 
to  break  the  continuity  of  adverse  possession,  and 
prevents  tbe  operation  of  tbe  statute  bar. 

(No.  10.] 
Argued  Deo.  6,  6,  1S7J.    Decided  Jan,  Z2,  1872. 

iN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  West  Virginia. 

This  was  an  action  of  ejectment  brought  in 
the  court  below  (originally  in  the  western  dis- 
trict of  Virginia,  and  after  the  formation  of  the 
state  of  West  Virginia,  prosecuted  in  the  dis- 
trict of  West  Virginia)  for  the  recovery  of  a 
trust  of  fifteen  hundred  acres  of  l^d,  by  Lett 
M.  Morrill  and  others,  plaintifTs»  against  Jamet 
Armstrong  and  others,  defendants. 

The  defendants  requested  the  court  to  give 
the  following  instructions  to  the  jury,  which 
were  refused: 

First.  That  the  reservation  in  the  patent  to 
Samuel  M.  Hopkins,  dated  Jul^  1,  1796,  was  of 
lands  the  titles  to  which  were  inchoate,  and  not 
of  lands  which  had  been  granted  bv  patent 
previous  to  the  date  of  Samuel  M.  Hopkins'  tur 
vey  and  entry. 

Second.  That  said  patent  to  Samuel  M.  Hop- 
kins covered  all  lands  lying  within  the 
•exterior  boundaries  of  his  survey,  for  [•127 
which  patents  had  issued  previous  to  his  entry, 
survey  and  patent,  and  became  a  junior  g^ant 

Note. — Adcerae  poaseaaion,  what  neceaaary  to 
tfonatiiute;  requMtea  of — see  notes,  5  L.  ed.  u.  8. 
398:  40  L.  ed.  U.  S.  •il.'l. 

Occupancy  neccanarv  to  conatitute  mdverae  pos- 
aeaaion — see  note,  9  L.  cd.  U.  8.  624. 
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to  ^hat  issued  to  Albert   Gallatin,   and    under 
which  the  plaintiffs  in  this  suit  claim. 

Third.  That,  if  the  jury  shall  believe  from 
the  evidence  that  James  T.  Watson  was  the 
owner  of  the  land  described  in  the  patent  to 
Samuel  M.  Hopkins  at  the  time  the  land  in 
controversy  became  forfeited  to  the  common- 
wealth as  aforesaid;  that  he  was,  Feb.  27,  1835, 
and  up  to  the  time  of  the  forfeiture,  in  th'e 
actual  bona  fide  ^ssession,  by  himself  or  ten- 
ant>  of  the  land  in  controversy  or  any  part 
thereof,  under  the  Hopkins'  patent  aforesaid; 
and  that  said  Watson  had,  at  the  date  of  such 
forfeiture,  discharged  all  taxes  and  damages 
duly  assessed  and  charged  against  him  on  said 
lands,  and  all  such  taxes  and  damages  as  ought 
to  have  been  charged  thereon  against  him, — 
then  the  title  of  those  under  whom  the  plaintiffs 
claim  the  land  in  controversy  inured  to  and 
vested  in  .the  said  Watson,  and  the  plaintiffs 
cannot  maintain  this  action. 

Fourth.  If  the  jury  are  satisfied  from  the 
evidence  that  adversary  possession  commenced 
before  Nov.  1,  1836,  and  the  same  possession 
continued  during  the  time  of  the  forfeiture,  as 
well  as  from  Ma^  8,  1845,  the  time  of  redemp- 
tion up  to  the  time  of  the  institution  of  this 
suit,  and  by  adding  the  time  of  adverse  posses- 
sion before  forfeiture  to  the  adverse  possession 
after  redemption,  makes  a  period  of  fourteen 
years;  then  they  must  find  for  the  defendants, 
or  such  of  the  defendants  as  make  out  the  four- 
teen years  as  aforesaid. 

Fifth.  That  the  act  of  1844.  which  author- 
ized Dunda»  ft  Kucler  to  redeem  the  landu 
therein  specified,  did  not  so  operate  as  to  re- 
lieve them  from  effect  of  the  statute  of  limi- 
tations, which  had  commenced  running  for  de- 
fendants before  the  forfeiture,  for  the  time  thi* 
land  in  controversy  was  so  forfeited,  if  the  jui*}' 
believe  tlmt  tite  defendants  continued  their  pos- 
session without  interruption  during  the  forfei- 
ture, and  up  to  the  time  of  redemption;  and 
that  the  defendants  continued  the  possession  to 
the  time  of  tlie  institution  of  this  suit. 

The  instructions  given  by  the  court  and  ex 
ibepted  to  by  the  defendants  are  as  follows:    * 

(a)  The  plaintiffs  having  offered  in  evidenc«* 
the  Cv^rtifi.cate  of  the  auditor  of  public  accounts 
of  Virginia,  dated  Feb.  22,  1869,  for  the  pur- 
pose of  showing  that  the  tract  of  fifteen  hun- 
dred acres  of  land  patented  to  Albert  Qallatin 
Apr.  10,  1786,  had  been  entered  on  the  commis- 
sioner's books  in  the  names  of  Dundas  and 
Kugler,  and  that  the  taxes  had  been  assessed 
tliereon  and  paid  by  the  said  Dundas  and  Kug- 
ler, so  as  to  entitle  them  to  the  benefits  of  an 
act  passed  Feb.  12,  1844,  by  the  general  as- 
sembly of  Virginia.  Upon  this  state  of  facts, 
the  plaintiff  moved  the  court  to  instruct  the 
jury  that  the  certificate  must  be  held  as  con- 
clusive respecting  the  entry  of  said  lands,  as- 
sessment of  taxes  and  payment  thereof,  unless 
disproved  by  evidence  in  the  cause;  which  was 
given. 

( 5 )  To  defeat  a  recovery  in  this  cause,  under 
the  statute  of  limitations,  the  defendant  must 
have  held  unbroken  and  uninterrupted  adverse 
possession  of  the  premises  in  controversy,  for  a 
period  of  fourteen  years  prior  to  the  institution 
.  of  this  suit.  To  constitute  such  adverse  posses- 
sion, the  defendant  must  have  held  possession 
of  the  premises  by  residence,  improvement,  cul- 
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tivation,  or  other  open,  notorious  and  habitual 
acts  of  ownership,  for  fourteen  years  previous  to 
the  institution  of  this  suit.  If  the  jury  believe 
from  the  evidence  that  the  defendant  Arm- 
strong was  a  resident  and  owner  of  the  lot  in 
the  tovrn  of  Ripley,  and  in  the  immediate  ' 
vicinity  thereof  he  owned  a  tract  of  woodland, 
being  part  of  the  land  in  controversy,  from  which 
land*  claiming  it  as  his  own,  he,  from  the  begin- 
ning of  the  year  1833,  openly,  notoriously,  and 
habitually  cut  and  haul^  his  necessary  supply 
of  fuel,  and  also  the  timber  necessary  for  the 
construction  of  various  houses  on  his  lot  afore- 
said ;  and  also  did  cut  and  carry  away  saw-logs 
and  all  the  tan  bark  which  he  used  in  bis  tan- 
yard  on  his  lot  aforesaid;  and  after  three  or 
four  years*  use  of  it,  in  that  way  inclosed  jwr- 
tions  of  said  land,  such  acts  and  use  are  equiv- 
alent to  adversary  possession  from  the  time 
such  use  commenced. 

(c)  If  the  defendant,  Carney,  claimed  title 
to  tlie  tract  of  land  described  in  the  declaration, 
or  any  part  thereof,  at  the  time  of  the  institu- 
tion of  this  suit,  and  the  plaintiffs  or  either  of 
them  had  the  right  to  the  possession  thereof, 
this  action  may  he  maintained  against  them. 

(d)  The  grant  to  Hopkins,  embracing  within 
its  exterior  boundaries  227,460  acres  of  land, 
which  is  reserved  and  excepted  to  prior  claim- 
ants, does  not  operate  to  devest  them  of  their 
title,  unless  they  fail  to  show  themselves  enti- 
tled to  the  land  under  said  reservation ;  nor  does 
the  said  giant  pass  any  legal  title  to  the  grantee 
of  lands  so  reserved  and  excepted  by  it,  where 
the  same  had  been  previously  appropriated  and 
granted  by  the  commonwealth,  inasmuch  as  it 
appears  that  the  patentee  gets  *all  the  [*12S 
lands  he  paid  for,  or  for  which  he  is  chargeable 
with  toxes. 

(e)  To  secure  to  the  defendants  or  those  who 
claim  under  the  Watson  title,  the  benefit  of  the 
forfeiture  of  the  Gallatin  title,  the  jury  must  be 
satisfied  that  the  Hopkins  grant  is  the  younger, 
•And  covers  and  includes  the  land  in  controversy; 
and  that  Watson  and  those  claiming  under  him 
were  in  the  actual  posnession  of  the  said  land, 
claiming  the  same  in  good  faith,  having  dis- 
charged all  the  taxes  due  to  the  state,  duly  as- 
sessed and  charged  against  said  land,  as  well  aa 
all  taxes  that  should  have  been  assessed  and 
charged  against  the  same  from  the  date  of  the 
deed  from  Hopkins  to  Watson;  otherwise,  the 
forfeiture  of  the  Qallatin  title  would  not,  under 
the  act  Of  the  general  assembly  passed  in  1833, 
bo  transferred  to  the  said  Watson  or  those 
claiming  under  him. 

if)  If  the  jury  believe  from  the  evidence  that 
Watson,  or  those  claiming  under  him,  entered 
upon  the  fifteen  hundred  acres  claimed  by  the 
plaintiffs  in  1832,  1833,  1834,  1835,  or  1830,  and 
tha^  the  same  became  forfeited  by  the  failure  of 
the  owners  to  enter  the  same  on  the  books  of 
the  commissioner  of  the  revenue,  of  the  proper 
county,  and  pay  the  taxes  properly  char^reable 
thereon,  the  same  became  vested  in  the  common- 
wealth by  operation  of  law,  November  1,  1836, 
and  the  possession  of  the  defendants  upon  tiie 
said  November  1,  1836,  terminated,  and  the  pos- 
session of  the  land  passed  to  and  remained  in 
the  commonwealth  until  the  same  was  Irana- 
f erred  to  James  Dundas  and  Benjamin  Kugler 
by  the  act  of  February  12,  1844 ;  and  the  adverse 
possession  acquired  by  the  said  defendants  be- 
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lore  November  1,  1836,  cannot  be  connected  with 
t^e  adverse  possession  acquired  by  the  defend- 
ants after  Dundas  and  Kugler  beoEune  revested 
with  the  title  of  the  commonwealth,  under  the 
actpassed  for  their  relief  February  12,  1844. 

The  verdict  of  the  jury  was  eiven  for  the 
plaintiff,  Lott  M.  Morrill,  for  the  lands  claimed, 
with  the  exception  of  a  parcel  of  about  forty 
acres.  Judgment  having  been  entered,  the  de- 
fendants brought  the  case  to  this  court  by  writ 
of  error.  • 

A  further  statement  of  the  case  appears  in 
the  opinion. 

Messrs,  Benjandn  H.  8mitl&,  8.  A,  Millet, 
and  William  M.  Erarta,  for  the  plaintiffs  in 
error: 

As  relates  to  the  construction  of  the  patent 
to  Samuel  M.  Hoj^ins,  dated  July  1,  1796,  we 
maintain : 

That  the  patent  by  its  terms  covers  all  land 
lying  within  its  exterior  boundaries,  except 
such  as  come  within  the  reservation  contained 
therein,  and  that  the  burden  was  on  the  appel- 
lee to  flObow  himself  within  the  reservation, 
Which  he  failed  to  do. 

Hopkins  v.  Ward,  6  Munf.  38. 

That  only  lands  held  by  inchoate  e<](uitable 
titles  not  carried  into  grant  when  Hopkms'  en- 
tries and  surveys  were  made,  come  within  the 
reservation ;  and  if  the  terms  of  the  reservation 
had  authorized  the  inclusion  of  any  lands  pre- 
viously patented,  which  we  deny,  in  order  to 
make  up  the  quantity  purporting  to  be  reserved, 
vie.,  227,460  acres,  there  was  no  evidence  show- 
ing that  the  land  in  controversy  was  part  of  it, 
but  all  the  evidence  tended  to  show  the  reverse. 

That  land  lying  within  the  exterior  bounda- 
ries of  the  Hopkins  grant,  which  had  been  pat- 
ented prior  to  Hopkins'  entnr,  survey,  and 
grant,  would,  upon  becoming  forfeited  to  the 
state  of  Virginia,  inure  to  and  vest  in  the  owner 
of  the  Hopkins  patent,  provided  such  owner 
liad  complied  with  the  other  conditions  men- 
tioned in  said  act. 

See  Wild  ▼.  Serpell,  10  Oratt.  406;  Stoats  v. 
Board,  10  Gratt.  400;  Atkins  ▼.  Lewis,  14 
Gratt.  30. 

The  proof  shows  that  Watson  did  all  that  the 
statute  required  to  entitle  him  to  the  benefit 
of  the  forfeited  title. 

Hale  V.  Branscum,  10  Gratt.  418;  Levasser 
T.  Washhum,  \l  Gratt.  672. 

It  follows  that  the  three  instructions  asked 
for  by  the  plaintiffs  in  error  and  refused  by  the 
court  below,  should  have  been  given. 

Instruction  given  by  the  court  marked  h,  was 
wrong,  because  it  assumed,  as  matter  of  law, 
that  227,460  acres  were  reserved  absolutely  by 
the  patent  to  Hopkins,  irrespective  of  the  octual 
quantity  then  in  fact  held  by  inchoate  equitable 
titles  coming  within  the  terms  of  the  reserva- 
tion, and  because  it  is  assumed  that  the  reser- 
vation did  include  lands  appropriated  and 
granted  by  the  commonwealth  prior  to  Hopkins' 
entry,  survey,  and  patent;  that  the  patentee, 
Hopkins,  and  his  assigns  had  already  gotten  all 
the  land  they  were  entitled  to,  or  paid  taxes  on; 
and  by  necessary  implication,  that  such  reserva- 
tion included  the  land  in  controversy.  This 
instruction  was  confused,  foreign  to  the  issue, 
and  misled  the  jury. 

Graham,  New  Trials,  271;  Harris  v.  Wilson, 
7  Wend.  57;  HolUMer  v.  Johnson,  4  Wend.  639; 
Levingstoorth  ▼.  Fow,  2  Bay,  520. 
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The  instruction  marked  e  is  erroneous. 

1.  Because  it  Submits  to  tht  determination  of 
the  jury  the  question,  whether  or  not  the  patent 
to  Hopkins  covered  and  included  in  its  terms 
the  land  in  question,  which  determination  in- 
volved an  interpretation  of  the  language  of  the 
patent,  which  is  purely  a  matter  of  law. 

2.  Because  it  makes  bona  fide  possession  of 
the  whole  land  in  controversy  indispensable  to 
receiving  the  benefit  of  the  forfeiture;  whereas, 
such  possession  of  "any  part  thereof"  satisfies 
the  requirement  of  the  act  of  February  27,  1835. 

3.  Because  it  expressly  excludes  the  defend- 
ants, claiming  under  Watson,  from  the  benefit 
of  the  forfeiture  of  the  Gallatin  title,  unless  the 
patent  to  Hopkins  actually  covered  and  included 
the  land  in  controversy,  when  the  proviso  in  the 
act  of  1844,  permitting  Dundas  and  Kugler  to 
redeem,  secured  such  benefit  to  the  holders,  if* 
they  otherwise  held  by  equitable  title  under  the 
state.  Such  equitable  title  to  the  land  in  ocm- 
troversy,  the  purchase  and  payment  of  the  pur- 
chase money  to  the  state  by  Hopkins  and  pay* 
ment  of  taxes  and  continued  occupancy  by  him 
and  his  assigns  since,  would  give  to  the  appel- 
lants, imless  shown  that  Hopkins  and  those 
claiming  under  him  had  gotten  their  200,000 
acres  without  it. 

Levy  ▼.  Gadsby,  3  Cranch,  180;  Foicle  v.  Big- 
elow,  10  Mass.  384 ;  McCoy  v.  Lightner,  2  Watts, 
347;  Welch  v.  Dusar,  3  Binn.  337;  Denison  v. 
WirUf,  7  Serg.  t  R.  372;  Roth  v.  Miller,  15 
Serg.  k  R.  100,  4  Serg.  &  R.  270;  Adams  v. 
Betz,  1  Watts,  425;  Doe  v.  Paine,  4  Hawks,  64; 
Cockrell  v.  McQuinn,  4  Mon.  61;  Hurley  v. 
Morgan,  1  Dev.  &  B.  425;  Waterman  v.  John' 
son,  13  Pick.  201;  Payton  v.  Dixon,  Peck,  148; 
Hart  V.  Johnson,  6  Ohio,  87;  Etting  v.  Batik, 
11  Wheat.  59;  Cherry  v.  Filade,  3  Mur.  82;  Car- 
roll V.  Voricood,  5  Har.  k  J.  163;  Pennington 
V.  Bordley,  4  Har.  &  J.  458. 

The  plaintiffs  in  error  further  insist  that  the 
court  erred  in  not  giving  the  fourth  and  fifth 
instructions  asked  for. 

Hie  fourth  instruction  asks  the  court  to  unite 
the  adverse  possession  which  occurred  before 
forfeiture,  with  the  possession  after  redemption. 
It  is  thought  that  this  falls  short  of  the  legal 
rights  of  the  defendants.  When  time  com- 
mences to  run,  there  is  no  law  that  stops  it. 
But  suppose  it  stops  for  the  state,  it  does  not 
follow  that  it  stops  for  the  defaulter.  So  far 
as  it  has  run,  it  is  valid.  After  the  redemp- 
tion, the  time  run  is  also  valid.  Is  it  not  just, 
then,  to  unite  them?  By  the  instruction  the 
plaintiff  gains  the  time  of  forfeiture.  But  that 
gain,  obUiincd  by  sheltering  under  the  state, 
has  no  such  merit  as  to  avoid  the  valid  time 
which  precedes  the  forfeiture. 

As  to  the  fifth  instruction,  it  is  claimed  to  be 
good.  If  this  was  a  suit  with  the  state  or  a 
purchaser  from  the  state,  the  statute  might  not 
DC  a  bar.  But  it  is  a  suit  between  individuals, 
one  of  whom  for  a  time  had  lost  his  estate  by 
neglect  of  dut^;  yet,  by  the  leniency  of  the  gov- 
ernment, he  IS  allowed  to  be  remitted  to  his 
former  estate  without  prejudice  to  his  Tights  by 
the  state.  He  pays  taxes  and  redeems.  Hjb 
does  not  hold  under  the  5«tate,  but  under  his 
own  title,  which  he  has  redeemed.  He  pays  no 
consideration  to  the  state.  He  pays  a  debt  for 
which  the  state  held  a  lien  on  the  land.  He 
cannot  and  ought  not  to  be  permitted  to  thrust 
the  state  between  him  and  the  defendants*. 
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Mr,  Gideon  D,  Camden  for  defendant  in 
error. 

Mr.  Justice  ClilPord  delivered  the  opinion 
of  the  court: 

Absolute  title  and  the  right  of  possession  are 
claimed  by  the  plaintiff  to  the  tract  of  land  in 
controversy,  ana  the  actual  possession  of  the 
same  being  in  the  four  defendants  named  in 
the  declaration,  he  brought  an  action  of  eject- 
ment affainst  them  to  recover  jMMsession  of  the 
tract.  He  alleges  in  the  first  <]^nt  of  the  origi- 
nal declaration  tliat  on  the  dHy  therein  named 
he  was  possessed  in  fee  simple  of  the  tract;  that, 
on  the  8th  of  October  following,  the  defendants 
entered  into  the  premises,  and  that  they  unlaw- 
fully withhold  from  him  the  described  tract. 
Quite  unlike  that,  the  second  count  alleges  that 
the  primary  possession  of  the  tract  was  in  one 
James  Dundas  and  one  Benjamin  Kugler,  and 
that  the  defendants  unlawfully  withhold  the 
po8session  from  those  parties.  Process  was 
132*]  served  and  the  defendants  appeared  *and 
demurred  to  the  declaration,  and  tne  court  sus- 
tained the  demurrer  as  to  the  second  count  but 
overruled  it  as  to  the  first.  Leave  to  amend 
was  granted,  and  an  amended  declaration  was 
filed,  containing  three  counts,  of  which  the  first 
is  in  the  name  of  the  plaintiff  and  the  other  two 
persons  named  in  the  second  count  of  the  origi- 
nnl  declaration.  All  three  sue  In  that  count  as 
joint  plaintiffs,  but  the  second  count  corre- 
sponds in  all  respects  with  the  first  count  in  the 
original  declaration,  which  renders  it  unneoes- 
sary  to  describe  the  third,  except  to  say  that 
the  other  two  persons  are  alleged  to  have  been 
the  primary  possessors  of  the  tract,  and  that 
the  claim  to  recover  possession  is  made  in  their 
names,  as  well  as  the  claim  for  damages.  Both 
parties  acquiesced  in  the  decision  of  the  court 
overruling  the  demurrer  to  the  first  count  and 
sustaining  it  as  to  the  second  of  the  original 
declaration,  and  the  defendants  pleaded  to  the 
merits  that  they  were  not  guilty  of  withholding 
the  premises  as  alleged  in  the  new  counts  filed 
by  leave  of  court.  Issue  was  tendered  and  joined, 
but  the  plaintiffs,  before  trial,  obtained  leave  to 
file  a  fourth  count,  in  which  it  is  alleged  that 
one  William  H.  Tilghman  was  the  primary  pos- 
sessor of  the  tract;  and  the  charge,  in  that 
count,  is  that  the  defendants  unlawfully  with- 
hold from  him  the  actual  possession  of  the  same 
described  tract  of  land.  Subsequently  the  par- 
ties went  to  trial  and  the  verdict  was  for  the 
plaintiff,  as  dcAcribed  in  the  first  count  of  the 
original  declaration,  and  also  in  the  second 
coimt  of  the  emended  declaration. 

By  the  verdict  the  jury  found  that  the  plain- 
tiff, Lott  M.  Morrill,  had  an  estate  in  fee  simple 
in  the  premises,  except  as  to  a  small  parcel 
therein  described,  and  they  also  assessed  nomi- 
nal damages  for  the  plaintiff.  Jud;;ment  was 
duly  rendered  against  the  first  three  defendants, 
the  death  of  the  other  having  been  suggested 
before  the  trial,  and  the  survivors  sued  out  a 
writ  of  error  and  removed  the  record  into  this 
court. 

To  sustain  the  issue  on  their  part  the  plain- 
tiffs jjave  in  evidence :  ( 1 )  A  copy  of  a  survey 
inndo  by  the  surveyor  of  tlie  proper  county  of  the 
133*1  state  for  Albert  Gallntin,  assignee  *of 
Steplien  Lncoste,  of  fifteen  hundred  acres  of 
Innd,  part  of  a  land  office  warrant  of  five  thou- 
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sand  acres,  dated  June  27,  1770,  bounded  u 
therein  described.  (2)  Copy  of  the  patent  to 
Albert  Gallatin,  dated  February  10,  1786,  for 
the  tract  of  land  described  in  the  survey. 
(3)  Also.a  copy  of  a  deed  from  Albert  Qallatin, 
dated  May  7,  1794,  to  Robert  Morris,  conveying 
the  same  land.  (4)  Deed  from  Robert  Morris 
and  others  to  Thomas  Willing,  John  Nixon,  and 
John  Barclay,  dated  March  5,  1795,  conveying 
the  premises  to  them  and  the  survivor  and  sur- 
vivors of  them,  and  the  heirs  of  the  survivor  in 
trust,  as  more  fully  set  forth  in  the  deed  ex- 
hibited in  the  recbrd.  (5)  Certificate  of  Wil- 
liam F.  Taylor,  auditor  of  public  accounts  for 
the  state,  showing  that  James  Dundas  and  Ben- 
jamin Kugler,  trustees  as  aforesaid,  on  the  8th 
of  May,  1845,  redeemed  the  lands  in  question  b) 
the  payment  of  the  required  sum  into  the  treas- 
ury, in  manner  and  form  as  more  fully  set  forth 
in  that  certificate,  and  certain  others  also  intro- 
duced by  the  plaintiff  and  exhibited  in  the  bill 
of  exceptions.  (6)  Disclaimer  of  Thomas  Will- 
ing, dated  December  19,  1806,  in  which  he  states 
that  he  did  positively  refuse  to  accept  or  act 
under  the  trust,  and  that  he  has  not  at  any  timt 
since  accepted  the  said  trust,  or  acted  in  any* 
wise  as  trustee,  under  that  deed.  ( 7 )  Also  deed 
dated  June  17,  1845,  from  John  M.  Barclay  and 
others  to  James  Dundas  and  Benjamin  Kuskr, 
conveying  to  them  all  the  rk;ht,  title,  and  in- 
terest of  the  two  trustees  who  did  accept  the 
trust  created  by  the  preceding  deed.  (8)  Deed 
dated  December  1,  1854,  from  James  Dundas 
and  Benjamin  Kugler,  trustees  of  the  North 
American  Land  Company,  to  the  plaintiff,  in 
whose  favor  the  judgment  was  rendered. 

Evidence  was  also  introduced  by  the  plaintiffs 
showing  that  the  land  in  controversy,  on  the 
first  day  of  November,  1836,  became  forfeited  to 
the  state  by  virtue  of  the  2d  section  of  the  stat- 
ute of  the  state  passed  on  the  27th  of  February, 
1835,   as   construed  by  the   supreme   court   or 
court  of  appeals  of  that  state.    Sess.  Acts,  1835, 
p.  12;  8taat8  v.  Board,  10  Gratt.  400.     Forfei- 
ture in  such  a  case  became  ^absolute  and  [*134 
complete  by  the  failure  to  enter  and  pay  the 
taxes  on  the  land  and  the  damages,  In  ttie  man- 
ner therein  prescribed,  and  no  inquisition  or  ju- 
dicial proceeding  or  inquest  or  finding  of  any 
kind  was  required  to  consummate  such  a  for- 
feiture.    Wilde  V.  Serpen  10  Gratt.  405;  Hale 
V.  BranaouM,  10  Gratt.  418.     Owners  or  pro- 
prietors of  any  tract  of  land  lying  west  of  the 
Alleghany  mountains,  granted  by  the  state  be- 
fore the  first  day  of  April,  1831,  were  required 
by  the  act  of  the  27th  of  February,  1835,  to 
enter  or  cause  to  be  entered,  on  or  before  the 
first  day  of  July  of  the  succeeding  year,  on  the 
books  of  the  commissioners  of  the  revenue  for 
the  county  wherein  any  such  tract  or  parcel  of 
land  may  lie,  all  such  lands  as  he  or  they  owned 
or  claimed,  through  title  derived,  mediately  or 
immediately,  from  the  state,  and  have  the  sanin 
charged  with  oil  tnxes  and  dama^^es  in  arrear  or 
properly  diargeuble  thereon.     They  were  also 
required  to  pay  and  satisfy  all  such  taxes  and 
damages    which    would    not   have   been    relin- 
quished and  exonerated  by  the  2d  section  of  the 
act  of  the  10th  of  March,  1832,  had  they  been 
returned  for  their  delinquency  prior  to  the  paa- 
80 ge  of  that  act,  and  the  provision  was  that  if 
thev  failed  to  comply  witn  those  requirementa 
'*all  such  lands  or  parcels  thereof  not  then  in 
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the  actual  possession  of  such  owner  or  proprie- 
tor, by  himself  or  his  tenant  in  possession,  shall 
become  forfeited  to  the  commonwealth  after  the 
first  day  of  July,  ei^^teeo  hundred  and  thirty- 
wix,  except  only  as  hereinafter  excepted." 

ProvisKm  is  also  made  by  the  3a  section  of 
the  act  that  all  right,  title,  and  interest  vested 
in  the  state  by  the  preceding  section  of  the  act 
■hall  be  transferred  and  absolutely  vested  in 
any  and  every  person  or  persons,  other  than 
those  for  whose  default  the  same  have  been  for- 
feited, their  heirs  or  devisees,  now  in  actual 
possession  of  said  lands,  or  any  part  or  parcel 
of  the  same,  for  so  mudi  thereof  as  such  person 
or  perscms  have  just  title  or  claim  to,  l^pBl  or 
equiUble,  bona  fide  claimed,  held,  or  derived 
fitMm  or  under  anv  grant  of  the  state  bearins 
135*]  date  previous  to  the  period  of  time* 
mentioned  in  the  preamble  to  the  2d  section, 
who  shall  have  discharged  all  taxes  duly  as- 
sessed and  charged  against  him  or  them  upon 
aueh  lands,  and  all  &xes  that  ought  to  have 
been  assessed  and  diarg«d  thereon  from  the  time 
he  or  they  acquired  title  thereto,  whether  legal 
or  equitable.  Appended  to  that  section,  how- 
ever, is  a  proviso  that  nothing  therein  contained 
shall  be  so  construed  as  to  impair  the  right  or 
title  of  any  person  or  persons  who  have  obtained 

Ssnts  from  the  state  for  the  same  land  and 
ve  regularly  paid  the  taxes  thereon. 

Section  4  provides,  amons  other  things,  that 
the  proprietors  of  such  lancOi,  their  attorney  or 
agent,  of  the  land  returned  delinquent  for  non- 
payment of  taxes  for  the  years  1882'  and  the 
succeeding  year,  may  pav  the  taxes  and  charees 
upon  said  laads  for  ea»  of  those  years  to  the 
sheriff  of  the  county  where  the  lands  lie,  and 
take  his  receipt  ttierefor  and  deliver  the  same, 
on  or  before  the  first  day  of  November,  1836,  to 
the  derk  of  the  county  court  of  said  county. 
8ess.  Acts,  1836,  pp.  12,  13. 

Beyond  all  douot  the  lands  described  in  the 
deed  of  Robert  Morris  and  others  to  the  grant- 
ors of  the  plaintiff,  became  forfeited  to  the  state 
by  reason  of  the  failure  to  enter  the  same  on  the 
books  of  the  commissioners  of  the  revenue,  as 
recited  in  the  preamble  to  the  act  of  the  12th 
of  FelNruary,  1844,  in  whidi  it  is  also  stated 
that  the  grantors  of  the  plaintiff  petitioned 
''the  general  assembly,  for  permission  to  redeem 
the  Mid  lands  upon  the  payment  of  all  the 
taxes  and  damages  due  thereon."  Sess.  Acts, 
1843-4,  p.  108.  By  the  1st  section  of  that  act 
they  were  empowered  "to  redeem  the  whcde  or 
any  part  of  the  aforesaid  lands  by  having  the 
same  entered  upon  the  books  of  the  commis- 
sioners of  the  revenue  of  the  county  ^^rein 
the  land  may  lie,  and  assessed  with  all  taxes 
due  thereon,  to  be  ascertained  in  the  same  man- 
ner that  the  back  taxes  on  omitted  lands  are 
now  ascertained  by  the  several  commissioners 
of  delinquent  and  forfeited  lands,  and  paying 
into  the  treasury  of  the  state,  on  or  before  the 
186*]  first  day  of  *June"  of  the  succeeding 
year,  "the  amount  of  the  taxes  so  assessed,  to- 
irether  with  six  per  centum  per  annum  damages 
thereon."  They  complied  with  those  conditions, 
and  the  2d  section  of  the  act  provided,  'that 
upon  the  payment  of  the  taxes  and  damages 
aforesaid,  all  the  right,  title,  and  interest  which 
may  have  vested  In  the  president  and  directors 
of  the  literaxy  fund,  by  the  said  forfeiture,  to 
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sudi  part  or  parts  of  the  said  lands  as  may  be 
redeemed  as  aforesaid,  shall  be  and  the  same 
are  hereby  released  unto  the  said  James  Dundas 
and  Benjamin  Kugler,  ...  for  the  use  and 
benefit  of  the  shareholders  of  the  said  North 
American  Land  Company."  Annexed  to  that, 
however,  is  a  proviso  that  "nothing  herein  con- 
tained shall  be  construed  to  deprive  any  person 
or  persons  having  a  legal  or  equitable  title  to 
any  of  these  lands  by  virtue  of  a  subsequent 
gi*ant  from  the  state  or  otherwise,  of  his  or 
their  riKht,  title,  or  interest,  but  the  rights  of 
sudi  claimants  shall  remain  the  same  as  if  this 
act  had  never  been  passed." 

Documentary  evidences  of  title  were  also  in- 
troduced by  the  defendants,  as  follows :  ( 1 )  The 
Slat  and  certificate  of  a  survey  made  for  Samuel 
f.  Hopkins  for  200,000  acres  of  land  in  the 
coun^  of  Kanawha,  dated  the  10th  of  Decem- 
ber, 1795,  as  more  fully  set  forth  in  the  record, 
which  contains  the  following  certificate:  "Sur- 
veyed for  Samuel  M.  Hopkins  two  hundred 
thousand  acres  of  land  in  ibe  county  of  Kana- 
wha, by  virtue  of  two  land  office  treasury  war- 
rants, each  for  one'  hundred  thousand  acres;** 
and  then  follows  th#  joundaries,  at  the  close  of 
which  is  the  following  statement:  "An  allow- 
ance of  two  hundred  and  twenty-seven  thousand 
four  hundred  and  sixtv  acres  is  made  in  the  cal- 
culation of  the  area  of  this  plat  for  prior  claims 
contained  in  (the)  boundary  thereof."  (2)  The 
patent,  dated  July  1,  1796,  issued  on  that  sur- 
vey to  Samuel  M.  Hopkins  for  200,000  acres  by 
the  governor  of  the  state.  Founded,  as  the 
patent  is,  upon  the  certificate  of  survey,  it  con- 
tains the  same  boundaries  and  condudes  as  fol- 
lows: "But  it  is  always  to  be  understood  that 
the  survey  upon  *  which  this  grant  is  [*137 
founded,  indudes  two  hundred  and  twenty-seven 
thousand  four  hundred  and  sixty  acres,"  exclu- 
sive of  the  above  quantity  of  200,000  acres,  "all 
of  whi<&  having  a  preference  by  law  to  the  war- 
rants and  ri^ts  upon  which  this  grant  is 
founded,  liberty  is  reserved  that  the  same  shall 
be  firm  and  valid,  and  may  be  carried  into  grant 
or  grants,"  and  this  grant  shall  be  no  bar  in 
either  law  or  equity  to  the  confirmation  of  the 
title  or  titles  to  the  same,  as  before  mentioned 
and  reserved,  with  the  appurtenances.  (3) 
Deed  from  Oliver  Wolcott  and  others  to  James 
T.  Watson,  dated  June  22,  1806,  conveying  to 
him,  among  other  things,  the  lands  embraced  in 
the  patent  to  Samud  M.  Hopkins.  (4)  Evi- 
dence tending  to  show  t^at  the  patent  to  Samuel 
M.  Hopkins  embraced  within  its  exterior  bound- 
aries the  entire  tract  daimed  by  the  plaintiff, 
as  shown  by  certain  plats  whidi  were  iJso  in- 
troduced. (5)  Parol  evidence  was  also  intro- 
duced by  the  defendants  tending  to  prove  that 
James  T.  Watson,  claiming  under  the  patent  to 
Samuel  M.  Hopkins  and  the  deed  to  himself, 
took  actual  and  bona  fide  possession  in  the  year 
1827,  of  the  lands  in  controversy,  as  well  as  of 
the  coterminous  surveys  of  Savary  and  Gallatin, 
previously  introduced  in  evidence;  and  that  he, 
as  earlv  as  the  m<mth  of  September,  1834,  dis- 
charged all  taxes  and  damages  rendered  against 
him  upon  said  200,000  acres  of  land,  and  all 
that  ought  to  have  been  charged  against  him 
up  to  the  year  1840,  as  the  same  became  due. 
<6)  Other  evidence  was  also  introduced  by  the 
defendants,  deraigning  the  title  from  the  last- 
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named  grnntec  to  them  or  one  of  thom,  which 
it  is  not  important  to  notice,  as  it  is  not  the 
subject  of  controversy. 

.  First  objection  to  the  judgment  has  respect 
to  tlie  form  of  the  verdict,  l^cause  it  does  not 
find  for  or  against  all  the  parties  mentioned  in 
the  different  counts  of  the  declaration,  but  the 
court  is  of  the  opinion  that  the  objection  is 
without  merit,  as  the  finding  conforms  to  the 
first  count  in  the  original  declaration  and  to  the 
138*  J  second  count  in  the  amended  *declara- 
tion.  No  motion  io  arrest  of  judgment  was 
made,  and  ns  no  such  question  was  raised  in 
the  court  below,  and  as  tne  finding  is  fully  jus- 
tified by  two  of  the  counts  and  by  the  evidence 
reported,  the  objection  is  overruled. 

Adopting  the  order  of  events  at  the  trial,  the 
next  question  arises  from  the  exception  of  the 
defendants  to  the  ruling  of  the  court  in  admit- 
ting in  eWdenoe  the  paper  writing  called  the 
disclaimer  of  Thomas  willing,  in  which  he 
states,  under  date  of  the  lOSi  of  December, 
18(>0,  to  the  eflTect  that  he  positively  refused  to 
nocept  the  trust  intended  to  be  created  by  the 
l)efore-mentioned  deed  to  John  Nixon,  John  Bar- 
clay, and  himself,  and  that  he  never  did  accept 
tlic*  same  or  in  anywise  act  as  trustee  under 
that  instrument.  Before  oflTering  that  paper 
the  plaintiff  introduced  the  deed  to  which  it  re- 
lateH,  and  having  proved  the  signature  of  the 
signer,  tlie  plaintiff  offered  the  paper  as  tending 
to  show  that  the  signer  never  acce{>ted  the  trust 
di'soribed  in  that  doed.  Two  objections  were 
inndc  to  the  admi»»il>ility  of  the  paper:  (1) 
That  it  was  insufficient  as  a  disclaimer  as  it 
was  not  under  seal;  but  the  paper  was  offered 
merely  as  evidence  to  show  that  the  signer  never 
accepted  the  trust,  and  not  as  an  instrument 
releasing  a  vested  right,  which  is  all  that  need 
be  said  in  reply  to  that  objection.  (2)  That  it 
was  not  admissible  as  evidence  that  he  never 
accepted  the  trust,  because  it  was  not  under 
oath.  Appended  to  that  paper  are  the  affidavits 
of  three  witnesses  proving  that  the  signature 
of  the  signer  is  genuine.  Annexed  to  that  is 
the  certificate  of  an  examiner  of  the  supreme 
cniirt  of  the  state  of  Pennsylvania,  dated  the 
3d  of  March,  1844,  that  the  signature  of  the 
signer  of  the  paper  was  proved  before  him  in 
due  foim  of  law,  and  also  the  certificate  of  the 
clerk  of  Cabell  county  court.  Virginia,  under 
date  of  the  29th  of  March.  18.56.  that  the  in- 
strument, together  with  the  certificates  of  proof, 
was  admitted  to  record. 

Authorities  are  hardly  necessary  to  show  that 
the  mere  making  of  a  trust  deed,  like  the  one 
in  question,  without  any  acceptance,  express  or 
139*1  implied. ^y  the  trustee  is  not  *sufficient 
to  vest  in  the  trustee  the  title  to  the  land  men- 
tioned in  the  deed,  and  that  parol  proof  is  ad- 
missible in  such  a  case  to  show  that  the  trust 
was  never  accepted.  On  the  otl|er  hand,  it  is 
equally  clear  that  if  the  trust  is  accepted,  though 
hut  for  a  momenik,  parol  proof  to  show  a  release 
of  the  title  to  the  trust  ei^tate  cannot  be  ad- 
mitted. Lewin,  Trusts  (4th  ed.),  150;  Rohtn- 
9on  V.  Pett,  3  P.  VV.  251 ;  Doe  v.  IJarrU,  16  Mees. 
ft  W.  517;  Doyle  v.  niake,  2  Sch.  ft  L.  230; 
Stacy  V.  Elph,  1  M.  ft  K.  195;  Tiff,  ft  Bull. 
Trusts,  532.  Offered  as  the  paper  writing  was, 
not  as  the  release  of  a  vested  right,  but  merely 
as  evidence  tending  to  prove  that  the  signer 
never  aoci»ptcd  the  trust  created  by  the  deed,  no 
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doubt  it  entertained  that  the  evidence  was  prop- 
erly admitted  as  it  is  well  settled  law  that  every 
conveyance  which  depends  upon  the  act  of  the 
parties  is  imperfect  for  vestmg  the  title,  with- 
out the  assent  of  the  parties  to  the  same,  either 
express  or  implied.  Smith  v.  Wheeler,  1  Vent. 
128.  Tu'o  of  the  trustees  accepted  the  trust 
and  proceeded  to  execute  it,  but  it  does  not  ap- 
pear that  the  signer  of  the  certificate  ever 
joined  with  them  in  any  act,  either  in  managing 
or  disposing  of  the  estate.  Obviously  the  weight 
of  the  evidence  was  for  the  jury,  nf^*  does  it 
appear  that  other  testimony  to  the  same  point 
was  not  introduced,  as  only  so  much  is  reported 
in  the  bill  of  exceptions  as  was  neoeeaary  to 
raise  the  question  of  law.  Admitted  as  it  was, 
as  a  verbal  act  tending  to  show  that  the  trust 
was  not  accepted,  no  doubt  is  entertained  that 
the  ruling  was  correet. 

Exceptions  were  also  taken  by  the  defendants 
to  the  refusal  of  the  court  to  instruct  the  jury 
as  requested,  and  also  to  the  instructions  given 
in  respect  to  the  merits  of  the  controversy. 
Very  great  doubts  are  entertained  whether  the 
evidence  introduced  bv  the  defendants  was  eueh 
that  the  court  would  have  been  warranted  in 
giving  the  first,  second,  or  third  instructions  as 
requested;  but  the  judgment  of  the  court  wiU 
not  be  placed  upon  that  ground,  as  it  is  clear 
that  the  instructions  given,  if  correct,  were  in 
all  respects  sufficient  *to  dispose  of  the  [*140 
controversy,  and  as  the  verdict  was  for  the 
plaintiff  the  only  material  inquiry  remainii^  is 
whether  the  law  was  correctly  given  to  the  jury 
in  those  instructions. 

Two  hundred  and  twenty-seven  thousand  four 
hundred  and  sixty  acres  of  land  were  embraced 
in  the  patent  to  Saimiel  M.  Hopkins  which  was 
reserved  and  excepted  to  prior  claimants,  and 
the  court,  in  its  fourth  mstruction,  told  the 
jurv  that  the  patent  did  not  operate  to  devest 
such  prior  claimants  of  their  title  unless  they 
failed  to  show  themselves  entitled  to  the  land 
under  the  said  reservation;  that  the  patent  did 
not  pass  any  legal  title  to  the  patentee  of  said 
lands,  so  reserv^  and  excepted  oy  it,  where  the 
same  had  been  previously  appropriated  and 
granted  by  the  state,  inasmud^  as  it  appeared 
that  the  patentee  got  all  the  lands  he  paid  for 
or  for  which  he  was  charged  with  taxes.  What 
the  defendants  claimed  was  that  the  title  under 
the  Gallatin  patent  was  forfeited  and  merged 
in  the  Watson  claim  under  the  act  of  the  2tfth 
of  February,  1835,  but  the  jury  were  instructed 
that  the  defendants  could  not  derive  any  benefit 
from  the  supposed  forfeiture  unless  the  jury 
were  ajitisfied  that  the  patent  of  Hopkins,  whidi 
was  the  junior  patent,  covered  and  included  the 
land  in  controversy,  and  that  Watson  and  those 
claiming  under  him  were  in  the  actual  posses- 
sion of  the  said  land,  claiming  the  same  in 
good  faith,  having  disdiarged  all  the  taxes  due 
to  the  state,  duly  assessed  and  charged  against 
the  same,  from  the  date  of  the  deed  from  Hop- 
kins to  Watson. 

Apart  from  the  merits  the  defendants  set  up 
the  statute  of  limitations,  and  insisted  that  tiie 
action  could  not  be  maintained  because,  as  they 
alleged,  they  had  ''held  unbroken  and  uninter- 
rupted adverse  possession  of  the  preniiaee  ia 
controvert  for  a  period  of  fourteen  years  prior 
to  tlie  institution  of  the  suit."  Pursumnt  to 
that  claim  the  jury  were  instructed,  in  the  first 
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place,  that  the  defendants,  to  sustain  that  de- 
fense, ''must  have  held  possession  of  the  prem- 
ises by  residence,  improvement,  cultivation,  or 
other  open,  notorious,  and  habitual  acts  of  own- 
141*]  ership,  for  fourteen  years"  before  •the 
commencement  of  the  action;  but  if  t^e  jury 
find  that  the  defendant,  Armstrong,  resided 
there  and  was  the  owner  of  a  lot  in  the  town  of 
Ripley,  and  in  tlie  immediate  vicinity  thereof 
he  ownM  a  tract  of  woodland,  part  of  the  land 
in  controversy,  from  which  lana.  claiming  it  as 
his  own.  he,  for  the  time  mentioned,  openly  cut 
and  hauled  his  necessary  supply  of  fuel,  and 
also  the  timber  necessary  for  the  construction 
of  various  liouses  on  the  lot,  and  also  inclosed 
certain  portions  of  the  land,  such  acts  and  use 
are  equivalent  to  adversary  possession  from  the 
time  such  acts  and  use  were  commenced. 

fiut  the  evidence  showed  that  the  land,  on  the 
first  day  of  November,  1836,  became  forfeited  to 
the  state,  as  matter  of  law,  by  the  failure  of 
the  owners  to  enter  the  same  upon  the  books 
of  the  commissioners  of  the  revenue  of  the 
proper  county  and  pay  the  taxes  properly 
chargeable  thereon;  ana  (he  court  upon  that 
subject  instructed  the  jury  that  if  they  so  found 
from  the  evidence,  and  that  the  possession 
passed  into  and  remained  in  the  state  until  the 
title  was  transferred  to  the  grantors  of  the 
plaint i(r,  the  defense  under  the  statute  of  limi- 
tations was  not  sustained,  as  the  adverse  pos- 
session acquired  by  the  defendants  before  the 
first  day  of  November,  1836,  cannot  be  con- 
nected with  the  adverse  possession  acqtiired  by 
them  after  the  grantors  of  the  plaintiff  became 
Tested  with  the  title  of  the  state,  under  the 
before-mentioned  act  of  the  assembly  passed 
for  their  relief. 

Two  principal  errors  are  allojc^ed  in  the  In- 
structions: ( I )  That  the  court  did  not  instruct 
the  jury  that  the  land,  when  it  became  forfeited 
for  nonentrj'  on  the  books  of  the  commissioners 
of  the  revenue,  and  for  nonpayment  of  taxes  and 
damages,  was  transferred  to  and  became  vested 
in  the  owners  of  the  Hopkins  patent,  under  the 
3d  section  of  the  act  declaring  the  forfeiture. 
(2)  That  the  court  erred  in  the  instruction  to 
the  jury  that  the  statute  of  limitations  ceased 
to  run  when  the  land  became  forfeited  to  the 
state,  and  that  the  period  of  adverse  possession 
before  the  forfeiture  took  place*  could  not  be 
added  to  the  period  which  elapsed  before  the  suit 
was  commenced,  subsequent  to  the  time  the  title 
142*]  •under  the  act  of  the  assembly  was  con- 
veyed to  the  plaintiff's  grantors,  to  make  the  re- 
quired term  of  fourteen  years  to  bar  the  title. 

Such  a  construction  of  the  act  of  assembly  as 
the  one  first  claimed  certainly  could  not  have 
bcvn  adopted  unless  it  can  be  held  that  the  pro- 
viso embraced  in  the  Hopkins  patent  does  not 
alTord  any  protection  to  the  owners  of  lands 
included  in  that  survey,  where  the  patents  had 
been  previously  issued,  which  is  the  construc- 
tion assumed  iy  the  defendants.  They  contend 
that  the  proviso  only  excludes  from  the  opera- 
tion of  the  grant,  the  "lands  within  its  exterior 
boundaries,  the  titles  to  which  were  inchoate, 
and  not  lands  which  had  been  granted  by  pat- 
ents previous  to  the  date  of  that  survey  and 
entry,",  which  is  a  construction  not  be  sustained 
if  another,  con«»i«tent  with  the  language  em- 
ployed, c.4n  be  adopted  better  calculated  to  pro- 
mote justice  and  to  carry  into  effect  the  jHain 
intent  of  the  lawgiver. 
14  Wall. 


On  the  other  hand,  the  plaintiff  contends  that 
the  reservation  excludes  from  the  operation  of 
the  patent  all  lands  held  by  them  at  the  date  of 
the  survey,  within  the  exterior  boundary  of  the 
patent,  whether  the  title  was  only  inchoate  or 
had  been  perfected  by  grants,  which  seems  to 
be  the  more  reasonable  construction,  and  not 
inconsistent  with  the  language  employed. 

By  the  terms  of  the  reservation  it  is  stated 
that  the  survey  includes  227,460  acres  beyond 
the  Quantity  |^ranted  to  the  patentee,  iti  respect 
to  all  of  which  "liberty  is  reserved  that  the 
same  shall  be  firm  and  valid,  and  may  be  carried 
into  ffrant  or  grants,"  which  means  that  all 
shall  be  firm  and  valid,  whether  held  by  com- 
plete or  incomplete  titles,  but  that  such  parts 
as  are  held  by  incomplete  titles  may  be  carried 
into  grant,  and  that  the  patent  founded  on  that 
survey  shall  be  no  bar,  in  either  law  or  equity, 
to  the  confirmation  of  the  titles  to  the  reserved 
lands  included  within  the  exterior  bounds  of 
that  survey. 

Surveys  had  been  made  In  different  parts  of 
the  state,  subsequent  to  the  Treaty  of  Peace, 
that  included  smaller  •tracts  of  prior  [•148 
claimants  within  their  exterior  boundaries,  and 
which  were  reserved  to  such  claimants  in  the 
certificates  granted  by  the  surveyors.  Doubts 
arose  as  to  the  authority  of  the  governor  to 
grant  patents  in  such  cases,  and  to  remove  thooe 
doubts  the  general  assembly,  June  2.  1778,  en- 
acted that  it  shall  and  may  be  lawful  for  the 
governor  to  issue  srants  with  reservation  of 
claims  to  lands  included  in  such  surveys,  any- 
thing in  any  law  to  the  contrary  notwithstand- 
ing. 2  Rev.  Code,  Va.,  434.  Prior  to  the  pas- 
sage of  that  law  the  authority  to  issue  sudi 
grants  was  at  least  doubtful,  even  if  the  power 
existed  at  all,  and  it  is  clear  that  the  assembly 
never  intended  that  any  such  grant  should  cover 
any  prior  title,  whether  complete  or  incomplete, 
within  the  exterior  boundaries  of  the  survey.  8 
Rev.  Code,  Va.,  350,  483;  2  Rev.  Code,  Va.,  365. 
supported  as  the  proposition  is  by  repeated  de- 
cisions of  the  state  court,  it  is  adopteni  without 
hesitation,  as  any  other  rule  would  work  very 
great  injustice.  Ilophina  ▼.  Ward^  6  Munf.  38. 
Where  the  exterior  boundaries  of  a  survey  under 
that  law  upon  which  a  patent  is  founded  in- 
cludes tracts  belonging  to  prior  claimants,  the 
])atentee  cannot  in  such  a  case  recover  in  eject- 
ment without  showing  that  the  tract  claimed 
by  the  defendant  is  not  within  the  bounds  of  the 
excluded  claims,  which  is  a  direct  authority 
that  the  reserved  lands  in  a  case  like  the  pres- 
ent did  not  pass  to  the  patentee.  Madiaon  ▼. 
Oujena,  6  Litt.  Sel.  Cas.,  281.  Even  more  de- 
cisive, also,  is  the  case  of  Nichols  v.  Covey,  4 
Rand.  365,  in  which  it  is  determined  that  where 
a  patent  is  issued  in  pursuance  of  the  act  of  the 
2d  of  Jime.  17 88,  which  includes  in  its  general 
courses  a  prior  claim,  it  does  not  pass  to  the 
patentee  the  title  of  the  state  to  the  lands  cov- 
ered by  such  prior  claim.  On  the  contrary,  the 
title  of  the  patentee  in  respect  to  such  a  tract 
is  not  only  subject  to  the  title  of  the  prior 
claimant,  bat  if  that  title  H  only  a  prior  entry 
and  it  becomes  vacated  by  neglect  to  procure  a 
survey  and  return  the  plat,  any  one  may  lay  a 
warrant  on  the  same,  as  in  other  eases  of  vacant 
and  unappropriated  lands.  Exactly  the  same 
•rule  Is  laid  down  by  this  oourt  in  the  [^144 
case  of  Sooii  ▼.  RatUife,  5  Pet.  86,  in  which  the 
opinion  was  given  by  the  Chief  Justice.      He 
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•aid  sueh  patents  have  been  always  held  valid, 
so  far  as  respects  the  land  not  excluded,  l>ut  to 
pass  no  legal  title  to  the  land  excepted  from 
the  grant,  as  the  lands  are  in  this  ease  in  the 
hdb^idum  of  the  patent;  and  not  a  doubt  is 
entertained  that  the  rule  there  laid  down  is  the 
eorrect  rule  upon  the  subject.  Kenna  y.  Qttar- 
tier,  3  W.  Va.  212;  Uardman  y.  Boardtnan,  4 
Leigh  (Va.),  382. 

2.  Suflicient  evidence  was  introduced  by  the 
defendants  to  show  that  they  or  some  of  them 
took  adversary  possession  of  the  premises  in 
controversy,  prior  to  the  forfeiture  of  the  same 
to  the  state,  and  that  they  continued  to  occupy 
the  same  throughout  the  period  that  the  title 
was  vested  in  the  state,  and  after  the  state  con- 
veyed the  tract  to  the  ^antors  of  the  plaintiff 
to  the  time  when  the  suit  was  instituted;  but  it 
is  conceded  that  such  adversary  possession  be- 
fore the  forfeiture  was  not  for  the  period  of 
fourteen  years,  the  time  then  requir^  by  law 
to  bar  a  recovery,  nor  did  sudi  adversary  posses- 
sion subsequent  to  the  date  of  the  conveyance 
by  the  state  to  the  grantors  of  the  plaintiff  and 
before  the  service  of  process,  continue  long 
enough  to  bar  a  recovery.  Both  cmnbined  would 
maintain  the  defense,  and,  of  course,  if  the  stat- 
ute continued  to  run  during  the  period  the  title 
was  vested  in  the  state  by  Uie  forfeiture,  the  in- 
struction given  to  the  jury  was  errcmeous  and 
the  judgment  must  be  reversed.  Adverse  posses- 
sion was  the  defence  in  the  case  of  Stougnton  v. 
Balcfr,  4  Mass.  526,  where  the  Question  arose  in 
respect  to  the  ri^t  of  the  aefendant  to  an 
ancient  grant  wliich  was  subject  to  an  implied 
limitation,  and  it  was  contended  that  he  had 
been  so  long  possessed  of  the  premises  that  the 
state  had  no  right  to  interfere  in  any  form  of 
legal  remedy.  Possession  and  uninterrupted  en- 
joyment for  a  very  long  period  was  proved  in 
tlmt  case,  but  the  couit  neld  that  the  limita- 
tion could  not  be  extin^ished  by  any  inatten- 
146*]  tion  or  n^lect  *m  compelling  the  owner 
to  comply  with  it,  for  no  laches  is  to  be  imputed 
to  the  government  and  against  it  no  time  runs 
BO  as  to  bar  the  public  rights,  which  is  no  more 
nor  less  than  another  form  of  words  lor  express- 
ing the  ancient  rule  of  the  common  law.  that 
time  does .  not  run  against  the  state.  United 
Biaiea  v.  Hoar,  2  Mass.  312;  lAndaey  v.  MUler, 
6  Pet.  673. 

Argument  to  show  that  the  statute  of  limita- 
tions ceased  to  run  when  the  forfeiture  attadied 
and  the  title  became  vested  in  the  state  can 
hardly  be  necessary,  as  the  rule  that  time  does 
not  run  against  the  state  has  been  settled  for 
centuries,  and  is  supported  hy  all  courts  in  all 
civilized  countries.  An^.  Lim.,  5th  ed.,  28. 
Suppose  that  is  so,  still  it  is  insisted  that  the 
two  periods,  that  is,  the  period  of  adverse  pos- 
session before  the  forfeiture  and  the  period  sub- 
sequent to  the  conveyance  by  the  state  to  the 
glaintiff  or  those  under  whom  he  daims,  may 
e  added  together  and  amsidered.  as  one  entire 
period,  for  the  purpose  of  maintaining  the  de- 
tense  ;  it  is  clear  if  that  proposition  is  correct 
the  Inttmetion  given  was  erroneous.  But  the 
proposition  cannot  be  admitted,  as  it  is  well 
•etUed  law  that  the  possession,  ip  order  that  it 
may  bar  the  recovery,  must  be  continuous  and 
uninterrupted  as  well  as  open,  notorious,  actual, 
exclusive,  and  adverse.  Cook  v.  Bdboock,  11 
Cnph,  210.  Such  a  possession,  it  is  oonc^ed, 
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"if  continued  without  interruption  for  the  whole 
period  which  is  prescribed  by  the  statute  for 
the  enforcement  of  the  right  of  entry,  is  evi- 
dence of  a  fee"  and  bars  the  right  of  recovery. 
Independently  of  positive  statute  law,  such  a 
possession  affords  a  presumption  that  all  Uie 
claimants  to  the  land  acquiesce  in  the  claim  so 
evidenced  and  enforced,  or  that  they  forbear  for 
some  substantial  reason  to  controvert  the  claim 
of  the  possessor  or  to  disturb  him  in  the  enjoy- 
ment of  the  premises.  Secret  possession  will 
not  do,  as  publicity  and  notoriety  are  necessary 
as  evidence  of  notice  and  to  put  those  claiming 
an  adverse  'interest  upon  inquiry.  [*146 
Bradstreet  v.  Huntington,  5  Pet.  402 ;  Blood  r. 
M-oody  1  Met.  528;  Etving  v.  Burnet,  11  Pet.  53. 
Mere  occupation  is  not  suiffident,  but  the  posses- 
sion must  be  adverse,  as  seisin  and  possession 
are  supposed  to  be  coextensive  with  the  right, 
and  that  the  possession  continues  till  the  party 
is  ousted  thereof  by  an  actual  possession  in 
another  under  a  daim  of  right.  Ang.  Lim. 
377;  Clarke  v.  Courtney,  5  Pet.  354;  Mdver  v. 
Ragan,  2  Wheat  29 ;  Kirk  v.  Smith,  0  Wheat 
288. 

Continuity  of  possession  is  also  one  of  the 
essential  requisites  to  constitute  such  an  ad- 
verse possession  as  will  be  of  efficacy  under  the 
statute  of  limitations.  Whenever  a  party  quits 
the  possession,  the  seisin  of  the  true  owner  is 
restored,  and  a  subsequent  wrongful  entry  by 
another  constitutes  a  new  disseisin,  and  it  is 
equally  well  settled  that  if  the  ocmtinuiiy  of 
possession  is  broken  before  the  expiration  of 
the  period  of  time  prescribed  by  the  statute  of 
limitations,  an  entry  within  that  time  destroys 
the  effica<^  of  all  prior  possession,  so  that  to 
gain  a  title  under  the  statute,  a  new  adverse 
possession  for  the  time  limited  must  be  taken 
for  that  purpose.  Brinsfield  v.  Carter,  2  Kelly 
(Oa.),  143;  Ringgold  v.  Malott,  1  H.  &  Johns. 
316;  HdU  v.  Gittinga,  2  fi.  &  Johns.  .112. 

Beyond  all  question,  the  case  last  cited  pre- 
sented the  same  question  as  that  involved  in 
the  case  before  the  court,  and  the  decision  was 
that  the  forfdture  to  the  state  within  the  period 
necessary  to  give  effect  to  the  statute  dia  have 
the  effect  to  break  the  continuity  of  adverse 
possession,  and  prevented  the  operation  of  the 
statute  bar.     Taylor  v.  Bumeidee,  1  Gratt  19a 

Viewed  in  any  light,  the  court  is  of  the 
opinion  that  there  is  no  error  in  the  record. 

Judgment  affirmed, 

Mr.  Justice  BtroBc  dissenting: 

In  the  view  which  a  majority  of  my  brethroi 
take  of  one  branch  of  this  case,  I  am  unable  to 
concur. 

The  plaintiff  in  the  court  below  claimed  title 
to  the  land  *in  controversy  under  a  pat-  [*147 
ent  of  the  state  of  Virginia,  grantea  to  Albert 
Gallatin  on  the  10th  day  of  February,  1786.  It 
does  not  appear  that  any  possession  was  ever 
taken  under  this  patent,  but  on  the  1st  of  No- 
vember, 1836,  the  lands  were  forfeited  to  the 
state  for  failure,  by  the  owners,  to  make  entry 
thereof  upon  the  commissioner's  books  for  taxa- 
tion. On  the  12th  of  February,  1844,  however, 
an  act  of  the  legislature  was  passed  for  the  re- 
lief of  Dundas  and  Kugler,  who  had  become  the 
grantees  of  the  Gallatin  right,  by  which  they 
were  allowed  to  redeem  the  lands  on  the  pay- 
ment of  all  taxes  and  damages  due  thereon,  and 
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on  the  8th  day  of  Ma^,  1845,  the  redemption 
was  made.     The  plaintiflT  has  no  other  title. 

The  defendants  claim  as  grantees  hy  sundry 
mesne  conveyances  through  James  T.  Watson 
from  Samuel  M.  Hopkins,  who  also  obtained  a 
patent  from  the  state,  dated  July  1,  1796. 

I  agree  that  neither  this  patent  to  Hopkins, 
nor  any  legislation  of  the  state  affecting  it, 
presents  any  sufiRcient  defense  to  the  claim  of 
the  plaintiff  under  the  earlier  patent  to  Albert 
Gallatin.  But  the  defendants  set  up  in  the 
court  below  another  defense.  It  was  that  they 
were  protected  by  the  stajbnte  of  limitations. 
Tliey  submitted  evidence  tendins  to  prove  that 
they,  or  those  through  whom  thev  claim,  took 
actual  and  adversary  possession  of  the  lands  in 
1827,  and  that  sucn  possession  had  been  con- 
tinned  until  the  institution  of  this  suit.  Rely- 
ing u|>on  this,  they  presented  to  the  court  the 
following  two  points  (among  others)  and  re- 
quested that  they  might  be  given  as  instructions 
to  the  jury. 

''Fourth.  If  the  jury  are  satisfied  from  the 
evidence  that  adversary  possession  oommenoed 
before  the  Ist  of  November,  1836,  and  the  same 
possession  continued  during  the  time  of  the  for- 
feiture, as  well  as  from  the  8th  of  May,  1845, 
the  time  of  redemption,  up  to  the  time  of  the 
institution  of  this  suit,  and  by  adding  the  time 
of  adversary  possession  before  forfeiture  to  the 
adversary  possession  after  redemption  makes  a 
period  of  fourteen  years,  then  th^  must  find 
xor  the  defendants,  or  such  of  the  defendants 
as  make  out  the  fourteen  years  as  aforesaid. 
148*]  •'^^ifth.  That  the  act  of  1844,  which  au- 
thorixed  Dundas  and  Kugler  to  redeem  the  lands 
therein  specified,  did  not  so  operate  as  to  relieve 
them  from  the  effect  of  the  statute  of  limita- 
tions, which  had  commenced  running  for  the 
defendants  before  the  forfeiture,  if  the  jury  be- 
lieved the  defendants  continued  their  possession 
without  interruption  during  the  forfeiture,  and 
up  to  the  time  of  redemption,  and  that  the  de* 
fendants  continued  the  possession  up  to  the 
time  of  the  institution  of  this  suit." 

Both  these  points  the  court  refused  to  affirm, 
and,  on  the  contrary,  charged  the  jur^  that  on 
the  1st  of  November,  1836,  the  possession  of  the 
defendants  terminated  and  passed  into  and  re- 
mained in  the  commonwealth  until  the  same 
was  transferred  to  Dundas  and  Kugler  by  the 
act  of  February  12th,  1844,  and  that  the  adverse 
possession  acquired  by  the  defendants  before 
November  1,  1836,  could  not  be  connected  with 
the  adverse  possession  acquired  by  the  defend- 
ants after  Dundas  and  Kugler  beoeime  revested 
with  the  title  of  the  commonwealth.  Herein, 
I  think,  was  clear  error.  Plainly,  had  there 
been  no  forfeiture,  the  adversary  possession  of 
the  defendants,  kept  up  continuously  during 
fourteen  years,  would  have  protected  them 
against  any  right  of  entry  by  the  plaintiflT. 
The  forfeiture  did  not  disturb  their  actual  pos- 
session, nor  their  possession  under  claim  of 
exclusive  right  in  themselves,  which  is  what 
is  meant  by  adversary.  I  agree  that  their  posses- 
sion between  the*  forfeiture  and  the  redemption 
gave  them  no  ripht  as  against  the  state.  This  is 
not  because  their  possession  was  not  adversary, 
nor  b^ause  the  actual  possession  was  trans- 
ferred by  law  to  the  commonwealth,  but  because 
adversary  possession  is  unavailing  to  bar  any 
rights  of  tne  state,  it  not  being  subject  to  stat- 
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utes  of  limitation,  unless  expressly  named.  Th« 
defendants  here  are  not  asserting  their  adver- 
sary possession  against  the  state.  The  con- 
troversy is  between  them  and  one  claiming 
under  the  Gallatin  title,  which,  though  at  one 
time  forfeited  to  the  state,  was  allowed  to  be 
redeemed.  They  claim  nothing  against  the 
state  on  accoirat  of  their  possession  from  No- 
vember 1,  1836,  to  May  8,  1845,  though  it  was 
•adversary  and  uninterrupted,  either  by  [*140 
abandonment  or  by  the  entry  of  the  state  or  of 
the  plaintiff. 

But  why  is  not  that  possession  .operative 
against  the  plaintiff?  I  think  it  is.  As  be- 
tween him  and  tlie  defendants,  nothing  but  an 
entry  or  an  action  brought  was  suflfcient  to 
change  the  character  of  their  possession  or 
break  its  continuity.  It  is  not,  however,  neces- 
sary to  discuss  this.  It  is  suflScient  for  this 
case  that  the  defendants  held  actual  and  contin- 
uous possession  of  the  lands  from  1827  until 
1857,  when  this  suit  was  brought;  that  the  pos- 
session was  alvrays  adversary  to  the  plaintiff; 
that  he  never  took  any  steps  to  disturb  it,  and 
that  he  has  had  more  than  fourteen  years 
within  which  he  might  have  asserted  his  right. 

Concede  that  the  plaintiff's  right  of  entry 
was  suspended  by  the  forfeiture,  still  it  revived 
when  the  lands  were  redeemed,  and  if  the  de- 
fendants' possession  was  adverse  to  his  right 
and  continuous  during  fourteen  years  in  whidi 
he  might  have  entered  or  asserted  his  right  bj 
action,  I  am  unable  to  perceive  why  he  is  not 
barred. 

The  fact  that  an  owner's  right  of  entry  has 
been  suspended,  after  the  statu&  has  commenced 
running  against  him,  can  be  of  no  importance, 
if  he  has  had  the  statutory  period  within  which 
to  bring  his  action  against  the  disseisor  in  ad- 
verse possession.  If  this. is  not  so,  then  war 
might  not  only  suspend  the  running  of  the 
statute,  but  render  of  no  effect  all  adverse 
possession  held  before  the  war  commenced. 
This  has  never  been  asserted.  It  is  the  unin- 
terrupted adverse  possession  alone  which  cre- 
ates the  bar.  It  is  not  essential  to  it  that  the 
right  to  enter  or  to  bring  suit  should  have  suf- 
fered no  interruption. 

Every  reason  for  applying  the  statute,  which 
would  have  existed  haa  there  been  no  forfeiture 
and,  consequently,  no  suspension  of  the  plain- 
tiirs  right  to  enter,  exists  in  full  force  now. 
Statutes  of  limitation  are  dictated  mainly  1^ 
two  considerations :  one,  that  it  is  public  policy 
to  discourage  stale  claims,  and  the  other,  that 
it  is  not  to  be  presumed  that  one  having  a  right 
would  delay  asserting  it  for  a  long  period  in 
full  view  of  another's  wrongful  interference 
with  *it.  Hence,  the  period  was  fixed  [*160 
at  fourteen  years,  in  Virginia  and  West  Virgin- 
ia, within  which  a  party  out  of  possession  may 
bring  his  action  of  ejectment  against  one  in  pos- 
session holding  adversely.  Assuming  that  the 
jury  would  have  found  the  facts  as  stated  in  the 
points  proposed,  the  plaintiff  has  had  that  en- 
tire period;  and  the  public  policy,  as  well  as 
the  presumptions  arising  from  his  laches,  which 
gave  birth  to  the  statute,  apply,  in  all  their  po- 
vency,  to  his  case,  ^i^d  the  statute  is  not  only 
a  bar  to  the  assertion  of  a  right  of  entry  upon 
one  in  adverse  possession  after  the  expiration  of 
the  period  fixea,  but  it  gives  a  title  to  the  dis- 
seisor.   ^Hie  law  casts  title  upon  him,  and  as- 
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sures  to  him  the  privilege  of  asserting  it,  either 
aggressively  or  defensively.  For  the  acquisi- 
tion of  this  right  the  defendants  have  done  all 
that  the  law  contemplates.  They  entered  un- 
der a  claim  of  exclusive  right,  that  is,  adversa- 
rily.  and  they  held  that  adversary  possession 
continuously  until  this  suit  was  brought.  That 
the  Gallatin  title  was  forfeited  during  their  oc- 
cupancy was  no  fault  of  theirs.  It  was  due  to 
the  wrongful  neglect  of  the  plaintiff,  or  those 
under  whom  he  claims,  to  enter  the  lands  upon 
the  commissioners'  books,  and  to  pay  the  taxes. 
Can  he  now  make  use  of  a  forfeiture,  caused  by 
his  own  neglect,  to  obtain  or  preserve  rights 
which,  confessedly,  would  have  no  existence  but 
for  his  neglect  ?  Yet  this  was,  in  substance,  the 
instruction  given  to  the  jury.  His  laches,  re- 
sulting in  a  forfeiture,  is  to  have  the  same  ef- 
fect as  an  entry  would  have  had,  or  as  action 
brought.  Thus  he  is  allowed  to  secure  an  ad- 
vantage through  his  own  default.  Thus  he  is 
allowed  to  maice  use  of  his  own  unlawful  non- 
feasance to  break  the  continuity  of  the  defend- 
ant?'  hostile  possession.  I  cannot  assent  to 
such  a  view  of  the  law. 

Had  the  commonwealth,  after  the  forfeiture 
of  the  Gallatin  title,  granted  the  land  to  some 
other  grantee,  I  agree  that  such  grantee  would 
not  be  affected  by  any  adverse  possession  of 
the  defendants  held  by  them  before  the  forfei- 
ture, of  less  duration  than  fourteen  years.  But 
such  was  not  the  case.  Tlie  holders,  of  the  Gal- 
latin title  were  allowed  to  redeem.  The  nature 
of  the  transaction  by  \ihich  they  became  rein- 
161*]  Vested  with  the  title  is  plainly  seen  in 
the  act  of  February  12,  1844,  passed  for  their 
relief.  Its  preamble  recited  that  the  lands  had 
become  forfeited  by  reason  of  failure  to  enter 
the  same  on  the  books  of  the  Commissioners  of 
the  Revenue  for  taxation,  and  that  Dundas  and 
Kugler.  the  trustees  of  the  North  American 
Land  Company,  for  whose  use  the  title  had  been 
held,  had  petitioned  for  permission  to  "redeem" 
said  lands  on  payment  of  the  taxes  assessed,  to* 
gether  with  six  per  centum  per  annum  damages 
thereon.  The  I  at  section  authorized  them  to 
"redeem"  on  tho*»e  terms,  on  or  before  June  1, 
1846.  The  2d  section  "released"  unto  them,  for 
the  benefit  of  the  shareholders  of  the  company, 
all  the  right,  title  and  interest  which  had  been 
forfeited  upon  the  payment  of  said  taxes  and 
damages.  The  3d  section  authorized  a"*  judg- 
ment against  the  lands  for  the  amount  of  costs 
incurred,  and  for  reasonable  compensation  to 
any  commissioner  of  delinquent  and  forfeited 
lands  by  reason  of  his  having  prepared  the  re- 
deemed In  nds  for  sale;  and  the  4th  section  di- 
rected all  proceedings  by  such  commissioners  to 
be  suspended  until  after  June  Xt  1845.  It  thus 
appears  timt  the  redemption  was  not  the  acqui- 
sition of  a  new  title.  It  was  the  common  case 
of  a  waiver  of  a  forfeiture.  Dundas  and  Kug- 
ler, after  the  redemption,  held,  by  their  old 
ri^t.  the  Gallatin  patent,  and  it  was  this  right 
which  the  plaintiff  gave  in  evidence  and  assert- 
ed in  the  present  action.  No  new  patent  was  is- 
sued to  Dundas  and  Kugler.  The  act  of  1844 
contains  no  words  of  graint  to  them,'  and  its 
avowed  purpose  was  to  iiHice  them  in  the  same 
position,  as  holders  of  the  title  and  trustees  of 
the  compiiny,  which  they  occupied  before  the 
forfeiture. 

1  am,  therefore,  of  the  opinion  that  the  dr- 
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cuit  court  erred  In  refusing  to  affirm  the  defend- 
ants' fourth  and  fifth  points,  and  also  in  the  in- 
struction which  was  given  to  the  jury  respect- 
ing; the  effect  of  the  statute  of  limitations.  For 
this  reason  I  think  the  judgment  should  be  re- 
versed, and  that  a  venire  de  novo  should  be 
awarded.  - 

I  am  authorized  to  say  that  my  brethren,  Mr. 
Justice  DaTis  and  Mr.  Justice  Brmdley»  con- 
cur in  this  opinion. 


•THE  STEAMER  WILLIAM  H.  WEBB,  [*406 

her    Tackle,    etc.,    Ogden    Haggerty    et  oL, 
Claimants,  Appts.^ 

V, 

HENRY  H.  BARLING  and  Abner  H.  Davis, 
Exrs.  of  Edward  Mott  Robinson,  Deceased,  ei 

(See  8.  C.  *'The  Steamer  Webb/'  14  Wall.  406-418.) 

Affreement  to  toto  a  ^hip,  effect  of — burden  of 
proof— excuse  for  collision — new  trial— em- 
tent  of  judgment — modifioation  of  damages. 

1.  An  engagement  to  tow  a  ship  does  not  Impose 
either  an  obliKatlon  to  insure  or  the  liability  of 
common  carriers. 

2.  Such  contract  only  requires  In  its  foUUment, 
that  degree  of  caution  and  skill  which  prudent  nav- 
igators usually  employ  In  similar  services. 

3.  The  burden  is  aiways  upon  him  who  allies 
the  breach  of  such  a  contract,  to  show  either  that 
there  has  been  no  attempt  at  performance,  or  that 
there  has  been  negligence  or  unskilfulness  to  his  hi* 
Jury  in  the  performance. 

4.  Mistakes  in  Judgment  in  the  management  of 
the  ship  while  attempting  to  escape  from  the  peril 
into  which  she  was  brought  by  the  tug  cannot  ex- 
cuse the  tug. 

5.  A  deposition  which  was  read  before  the  com- 
missioner appointed  to  ascertain  the  damages, 
which  related  only  to  the  amount  of  damages,  will 
not  cause  the  case  to  be  sent  back  for  a  new  triaL 

6.  Where  the  steamer  was  discharged  from  ar- 
rest, on  stipulation,  the  stipulators  are  bound  only 
to  the  extent  of  their  stipulation. 

7.  Where  the  decree  was  largely  in  excess  of  the 
stipulation,  while  it  is  affirmed  upon  Its  merits,  it 
must  be  modified  in  reaard  to  the  amount  of  dam- 
ages recoverable  from  the  stipulators. 

[No.  30.J 
Argued  Dec*  H,  1871.    Decided  Jan.  t2,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  owners  of  the  steamship  Shooting  Star, 
libeled  the  tug  William  H.  Webb,  Apr.  28,  1859, 
for  $17,300  damages  for  negligently  towing  the 
ship.  The  owners  bonded  the  stumer  in  the 
sum  of  $18,000  for  the  damages,  and  $250  for 
costs. 

The  owners  of  the  William  H.  Webb  also 
libeled  the  Shooting  Star,  Aug.  2,  1859,  to  re- 
cover the  agreed  price  for  towing  her,  and  for 
extra  services  and  for  the  wages  of  the  pilot, 
and  for  a  hawser  and  expenses,  amounting  to 
$2,025. 

The  causes  were  heard  together  as  cross-ac- 
tions. 

In  each  case  the  district  court  made  a  decree 
for  the  libelants,  with  a  •reference  to  a  commis- 
sioner to  compute  the  damages.  The  commis- 
sioner reportea  against  the  Shooting  Star,  $1,- 
008.15  damages.  The  report  was  excepted  to 
and  confirmed,  and  linal  aecree  entered  for  $1,- 
667.24,  Jan.  14,  1867. 
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Tt  was  appealed  to  the  circuit  court  and  af- 
firmed. 

The  commissioner  reported  against  the  Wil- 
liam H.  Webb,  $20,378.50. 

The  report  was  excepted  to  and  confirmed, 
and  final  decree  entered  for  $24,590.10,  Apr.  10, 
1867.  It  was  appealed  to  the  circuit  court  and 
affirmed,  with  final  decree,  for  $28,092.21,  Dec 
2,  1868,  from  which  an  appeal  was  taken  to  this 
oourt. 

The  facts  are  stated  by  the  oourt. 

Me89r9,  E.  C«  Beaediot  and  Okas,  Jones 
for  appellants. 

Mr,  D.  D.  Iiord  for  appellees. 

Mr.  Justice  BtroBC  delivered  the  opinion  of 
the  court: 

This  was  a  libel  filed  by  the  owners  of  the 
ship  Shooting  Star  against  the  steamer  William 
H.  Webb,  for  the  breach  of  a  contract  to  tow 
the  ship  from  Portsmouth,  New  Hampshire,  to 
the  Port  of  New  York.  The  libel  charged  neg- 
ligence and  mismanagement  in  the  towage, 
whereby  the  ship  was  stranded  and  sustained 
serious  injury.  From  the  evidence  it  shows 
that  the  snip  was  taken  in  tow  by  the  steamer 
on  the  morning  of  the  22d  of  March,  1859,  and 
that  they  arrived  safely  off  Handkerchief  shoal 
in  the  Vineyard  sound  early  in  tlie  next  follow- 
ing mominff,  passing  about  one  hundred  yards 
from  Handkerchief  light.  Here  they  were  in 
their  proper  position.  From  Handkerchief 
light,  ttie  correct  route  for  vessels  bound  for 
Kew  York  is  t^  a  single  straight  course  west, 
three  quarters  south  to  Gross  Rip  light,  distant 
about  eleven  nautical  miles,  or  less  than  thir- 
teen statute  miles,  as  appears  by  the  chart  and 
by  the  evidence  of  the  master  of  the  steamer. 
The  steamer  with  her  tow'  passed  Handkerchief 
light  about  two  o'clock  in  the  morning  of  March 
23.  It  could  not  have  been  at  an  earlier  hour; 
it  was  probably  later.  Sherwood,  the  steamer's 
pilot,  testifies  that  they  were  off  Pollock  Rip 
about  one  to  one  and  a  half  o'clock,  and  off 
Shovel  Full  light  a  half  hour  later.  If  this  is 
correct,  as  the  steamer  was  running  at  the  rate 
of  some  ten  or  twelve  knots  per  hour,  she  could 
not  have  come  opposite  Hanakerchief  shoal  ear- 
lier than  from  two  to  half  past  two.  Hazard, 
the  master  of  the  steamer,  ajso  testifies  that  it 
was  about  one  as  they  were  approaching  PoIt 
lock  Rip,  and  Newoomb,  the  wheelman  of  the 
steamer,  states  it  could  not  have  been  far  from 
three  o'clock  when  they  were  off  the'Handker- 
ciiief  light.  It  may  then  safely  be  assumed, 
tliat  when  the  steamer  and  tow  left  Handker- 
chief shoal  for  Cross  Rip  light,  it  was  at  least 
two  o'clock  in  the  morning,  and  probably  later. 
From  Handkerchief  light  the  steamer  ran  with 
her  full  speed  for  some  time,  and  then,  shutting 
off  her  steam,  ran  with  a  less  rate  of  speed  until 
between  three  and  four  o'clock,  when  the  ship 
took  the  ground  on  the  Tuckernuck  shoal,  fully 
three  miles  and  one  third  south  of  the  correct 
course  to  Gross  Rip  light,  where,  after  some 
vain  endeavors  to  drag  her  off,  the  steamer  left 
her  and  cast  anchor  in  the  neighborhood.  When 
daylight  returned,  a  faint  effort  was  made  to 
reach  the  ship,  and  this  proving  unsuccessful, 
the  steamer  left  for  Eklgertown  to  obtain  assist- 
ance. It  is  to  recover  the  damages  sustained  by 
the  ship  in  consequence  of  '.this  careless  £*414 
14  Wall. 


and  unskilful  towage,  that  the  libel  has  beea 
filed,  and  the  first  question  is,  whether  the  tow- 
age was  either  unskilful  or  negligent. 

It  must  be  conceded  that  an  engagement  to 
tow  does  not  impose  either  an  obligation  to  in- 
sure, or'  the  liability  of  common  carriers.  The 
burden  is  always  upon  him  who  alleges  the 
breach  of  such  a  contract  to  show  either  that 
there  has  been  no  attempt  at  performance,  or 
that  there  has  been  negligence  or  unskilfulneai 
to  his  injury  in  the  performance.  Unlike  the 
case  of  common  carriers,  damage  sustained  by 
the  tow  does  not  ordinarily  raise  a  preaumptioa 
that  the  tug  has  been  in  fault.  The  contract 
requires  no  more  than  that  he  who  undertakes 
to  tow  shall  carry  out  his  undertaking  with 
that  decree  of  caution  and  skill  whidi  prudent 
navigators  usually  employ  in  similar  services. 
But  there  may  be  cases  in  which  the  result  is  a 
safe  criterion  by  which  to  judge  of  the  charac- 
ter of  the  act  which  has  caused  it.  Had  ths 
ship  in  this  case  been  towed  upon  a  shoal  ten 
miles  north  or  ten  miles  east  of  Handkerchief 
shoal,  after  leaving  that  shoal  for  Cross  Rip,  it 
cannot  be  doubted  that  the  fact  of  the  strand- 
ing at  such  a  place,  would,  in  the  absence  of  ex- 
planation, be  almost  conclusive  evidence  of  un- 
skilfulness  or  carelessness  in  the  navigation  of 
the  tuff.  The  place  where  the  injurv  occurred 
wouldbe  considered  in  o<»mection  with  the  in- 
jury itself,  and  tosether,  they  would  very  satr 
isfactorily  show  a  breach  of  the  contract,  if  no 
excuse  were  given.  At  least  they  would  be  suffi- 
cient to  cast  upon  the  claimants  of  the  tug  the 
burden  of  establishing  some  excuse  for  the  de- 
viation from  the  usual  and  proper  course. 

In  the  present  case  the  aeparture  from  the 
true  course  was  not  so  great,  but  it  was  enough 
.to  devolve  upon  the  tug  the  duty  of  explana- 
tion. The  ship  was,  as  we  have  noticed,  towed 
upon  a  shoal  more  than  three  miles  south  of 
the  proper  course  to  Cross  Rip  li^ht.  Had  the 
course  been  a  long  one  the  deviation  would  not 
have  been  so  remarkable.  But  as  the  entire 
distance  from  Handkerchief  shoal  to  Gross  Rip 
is  less  than  thirteen  statute  miles,  and  as  the 
ship  wa6  stranded  when  only  about  three  quar- 
ters of  this  distance  was  ^passed,  it  is  [*415 
apparent  there  must  have  been  eiUier  bad  man- 
agement of  the  tug,  or  some  unusual  cause  must 
have  operated  to  produce  the  disaster;  a  cause 
against  whidi  ordinary  prudence  was  not  bound 
to  guard.  Certainly  this  is  enough  to  impose 
upon  the  tug  the  necessity  of  explaining  now 
she  came  to  be  so  far  off  her  course  in  running 
so  short  a  distance.  We  do  not  say  that  in  or- 
der to  excuse  her  it  must  be  shown  the  accident 
was  inevitable,  but  it  ought  to  appear  that  so 
remarkable  a  deviation  from  her  correct  course, 
made  so  soon  after  leaving  Handkerchief  light, 
was  consistent  with  cautious  and  skilful  man- 
agement. 

The  weight  of  the  evidence  Is  that  the  ship 
was  run  upon  the  shoal  in  a  little  more  than  an 
hour;  manifestlv  not  more  than  an  hour  and  a 
half,  after  she  had  passed  Handkerchief  light. 
All  the  witnesses  agree  that  it  was  between 
three  and  four  o'clock  when  she  took  ground. 
Captain  Hazard,  of  the  steamer,  testifies,  that 
when  thev  first  strudc  the  shoal  it  was  between 
three  and  four,  and  he  thinks  about  a  quarter 
before  four.    It  was  probably  earlier;  for  he 
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adds  it  was  a  little  after  four  when  the  steamer 
came  to  anchor,  and  Sherwood,  the  pilot,  states 
the  Rtcamer  came  to  anchor  a  quarter  before 
four.  Yet,  after  the  ship  struck,  the  steamer 
headed  toward  the  east  and  pulled  upon  the  ship 
fifteen  or  twenty  minutes,  to  drag  her  off.  She 
then  headed  south,  and  finding  herself  in  shoal 
water,  slipped  the  end  of  the  hawser,  and  ten 
or  fifteen  minutes  afterwards  let  go  her  anchor. 
It  is  hardly  probable,  therefore,  that  it  was  later 
than  half  past  three  when  the  ship  went  upon 
the  shoals.  It  follows  that  the  entire  depar- 
ture from  the  true  course  was  made  within  this 
period  of  an  hour,  or,  at  most,  an  hour  and  a 
half. 

The  excuses  set  up  in  behalf  of  the  steamer 
are  that  the  night  was  foggy  and  dark,  and  that 
the  currents  were  variable^  conflicting  and  im- 
perceptible. There  is  no  evidence  that  there 
was  any  wind  which  could  have  caused  embar- 
rassment imtil  some  time  after  the  ship  had 
stranded.  It  blew  lightly  from  the  soutn  and 
east,  and  its  tendency,  therefore,  was  to  keep 
the  steamer  up  to  the  northward  of  her  true 
course.  It  was  raining,  but  there  was  no  f€^ 
until  after  Handkerchief  light  had  been  passed. 
Soon  afterwards  the  weather  began  to  grow 
misty  and  thick,  and  Captain  Hazard  states  that 
when  they  had  got  abouthalf  way  from  the  Hand- 
kerdbief  to  Cross  Rip,  it  became  so  yery  thick 
they  oould  iMirely  see  the  ship  astern  of  them, 
six  hundred  feet  off.  But  he  says  that  after 
passing  the  Handkerchief  three  miles,  they  could 
see  the  light  astern,  and  also,  he  thinks,  the 
light  on  the  northeast  comer  of  Nantucket  (six 
miles  distant) ;  but  that  after  that  it  shut  down 
BO  thidc  they  could  not  see  the  liffhts  astern  or 
that  of  Nantucket.  Sherwood,  the  pilot,  says 
that  after  they  had  got  about  a  mile  past  Hand- 
kerchief, it  shut  down  a  dense  fog,  and  they 
could  not  see  the  lights  of  the  Shooting  Star. 
Newconib,  who  was  at  the  wheel  of  the  steamer, 
testifies  that  "after  passing  Handkerchief,  in 
fifteen  or  twenty  minutes  (when  the  steamer 
must  have  gone  three  or  four  miles)  it  began  to 
close  in  thick.  In  not  to  exceed  half  an  hour 
it  9hut  in  very  close ;  could  not  see  any  light  at 
all.  ^lien  it  shut  in  so  dark  we  could  not  see 
light,  wc  then  ran^  the  bell  to  shut  off."«  The 
testimony  of  the  pilot  is  that  they  ran  thirty- 
two  minutes  in  the  fog  before  the  steam  was 
shut  off.  Tlie  clear  preponderance  of  the  testi- 
mony is,  that  it  was  not  until  they  had  passed 
over  about  half  the  distance  to  Cross  Rip,  that 
the  fog  became  so  dense  that  the  light  could  not 
be  seen.  If  this  is  so,  there  was  no  difficulty  in 
determining  the  position  of  the  steamer.  It  is 
not  perceived,  however,  that  this  is  very  mate- 
rial. The  fog,  whether  dense  or  thin,  was  itself 
no  embarrassment  to  the  steamer's  taking  and 
keeping  the  right  course,  a  course  marked  on 
the  chart,  and  well  known  by  the  pilot  and  by 
the  captain. 

Though  the  currents  were  variable  in  the  di- 
416*]  rection  of  *their  flow,  yet  both  their  di- 
rection and  their  force  were  well  known.  All 
that  was  needed  was  to  give  them  careful  atten- 
tion, and  to  make  allowances  for  their  opera- 
tion. So  much  prudent  navigation  required. 
Tliere  is  no  evidence  that  they  were  of  unusual 
strength  on  the  night  of  the  disaster,  or  that 
they  ran  in  an  unusual  direction,  and  there  was 
nothing  in  the  atate  of  the  weather  to  cause  a 
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difference  from  what  was  common.  Ordinary 
skill  was  quite  sufficient  to  enable  the  pilot  of 
the  tuff  to  counteract  their  force,  and  to  keep 
both  the  tug  and^  the  tow  on  the  proper  course. 
It  was  during  the  first  third  of  the  tide  that  the 
passage  was  made  over  the  first  third  of  the 
course  from  Handkerchief  light  to  Cross  Rip,  as 
stated  by  the  pilot.  During  this  time  the  cur- 
rent or  tide  was  setting  northwest,  bearing  the 
steamer  northward,  ana  on  the  last  half  of  the 
course,  on  which  she  entered  before  the  steam 
was  shut  off,  the  ebb  tide  was  setting  southwest. 
Such  is  the  evidence,  as  also  that,  after  the 
steam  was  shut  off,  the  motion  of  the  steamer 
through  the  water  was  at  the  rate  of  two  or 
three  knots  an  hour,  and  that  she  was  thus 
moving  about  forty-five  minutes  before  the  ship 
strudc.  If  this  is  so,  she  was  constantly  mak- 
ing westing  during  that  three  Quarters  of  an 
hour,  if  hauled  right;  and,  if  sne  was  in  the 
riffht  position  when  the  steam  was  shut  off,  the 
calculation  is  easy  that  shows  a  southwest  cur- 
rent could  not  have  carried  her  on  to  Tudcer- 
nude  dioal.  It  is  plain,  therefore,  the  strand- 
ing of  the  ship  was  not  the  fault  of  the  currents. 
They  do  not  account  for  it,  even  if  nothing  was 
done  to  counteract  their  Imown  tendency. 

There  is  nothing  else  in  the  case  that  tends 
to  show  that  the  disaster  was  not  due  to  the 
negligence  of  the  tug.  On  the  contrary,  there 
is  very  considerable  evidence  that  her  compass- 
es were  untrue,  and  so  deranged  as  on  a  wester- 
ly course  to  head  her  too  mudi  to  the  south. 
This,  of  itself,  would  account  for  the  deviation, 
and  this  of  course  would  be  the  steamer's  fault 

It  has  been  strenuously  argued  that  the  gre»t 
injury  to  the  ship  was  caujbed  by  her  own  mis- 
management after  she  *had  struck  the  [*417 
shoal  and  cast  her  port  anchor.  After  daylight, 
when  the  steamer  was  about  to  bad;  down  in 
order  to  attach  herself  again  to  the  ship,  whidi 
had  then  got  off  the  shoal  and  was  riding  at  an- 
dior,  the  ship's  crew  commenced  heaving  on  the 
anchor;  and  it  is  alleged  they  hove*  short,  ao 
that  the  anchor  was  picked  up,  and,  a  gale  com- 
ing on  to  blow  suddenly,  she  went  again  upon 
the  shoal.  The  anchor,  however,  instead  of  be- 
ing picked  up.  M'as  lost,  and  it  was  j^roper  to 
heave  upon  it  in  order  to  bring  the  ship  nearer 
the  stem  of  the  steamer,  and  thus  aid  in  the  ef- 
fort to  renew  attachment  to  the  steamer.  We 
do  not  discover  in  this  any  n^ligence  on  the 
part  of  the  diip.  AVhat  was  done  was  rendered 
prudent,  if  not  necessary,  by  the  prior  miaoon- 
duct  of  the  tug.  Nor  was  casting  the  starboard 
anchor,  after  the  ship  broke  adrift,  negligence 
under  the  drcumstances,  though  it  proved  un- 
fortunate, and  though  the  ship  afterward* 
swung  upon  it  and  bilged.  The  port  andior  had 
been  lost,  and  the  wind  was  then  blowing  a  gale. 
Ptobably  the  bilging  was  what  saved  the  ship 
from  total  destruction ;  and,  if  casting  the  star- 
board anchor  was  an  act*of  mistaken  judgment, 
it  cannot  excuse  the  tug,  which  negligently 
brought  the  ship  into  the  peril  from  wnidi  sIm 
sought  thus  to  escape. 

The  attempt  to  escape  responsibility  under 
the  allc^tion  that  the  wrong,  if  any,  was  that 
of  the  pilot,  and  that  the  pilot  was  the  employee 
of  the  ship,  and  not  of  the  steamer,  wholly  faiils. 
Neither  tne  written  contract  for  towage  nor 
the  antecedent  negotiation  establishes  any  such 
thing.  Under  tlie  engagements  of  the  steiuner, 
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assumed  before  the  contract  of  towage  was 
made,  it  was  impossible  to  have  any  other  pilot 
than  Sherwood,  who  was  the  pilot  of  the  steam- 
er, and  there  is  nothing  to  ihow  that  the  ship 
undertook  to  run  the  risk  of  pilota|;e. 

Tt  is  finally  objected  that  the  ^position  of 
Levi  Hotchkiss  was  allowed  to  be  read,  though 
he  was  inoompetent  when  it  was  taken.  It  does 
noc  appear  to  have  been  used  in  either  the  dis- 
trict or  the  circuit  court,  though  it  was  read  be- 
fore the  commissioner  appointed  to  ascertain 
418*]  the  damages.  Objeotion  *was  made  to  jt 
there,  and  it  must  be  conceded  the  deposition 
should  not  have  been  received,  but  its  reoeption 
can  hardly  justify  us  in  sen<Ung  the  case  back 
lor  a  new  trial.  When  the  commissioner  re- 
ceived i^  if  it  was  intended  to  insist  upon  the 
objection,  application  should  have  been  made  to 
the  court  for  an  order  to  exclude  it.  This  was 
not  done.  Conceding,  however,  that  the  error 
was  not  thus  cured,  still  the  evidence  before  the 
commissioner  related  only  to  the  amount  of 
damages,  and  without  the  testimony  of  Hotch- 
kiss, the  damages  were  plainly  more  than  the 
libelants  are  entitled  to  recover  in  this  proceed- 
ing. The  libel  was  in  rem  against  the  steamer, 
and  the  decree  cannot  be  for  more  than  is  with- 
in the  jurisdiction  of  the  court.  The  steamer 
was  discharged  from  arrest,  on  stipulation  in 
the  sum  of  $18,000  for  value,  and  $250  for  costs. 
The  stipulators,  to  the  extoit  of  their  stipula- 
tion, have  been  substitute  for  the  steamer,  and 
thus  nothing  but  the  $18,000  value  and  $250 
for  costs  is  within  the  control  of  the  court.  To 
that  extent  and  no  greater,  the  stipulators  have 
subjected  themselves  to  the  judgment  of  the 
eourt,  and  they  cannot  be  made  liable  as  stipu- 
lators beyond  it.  This  was  determined  in  the 
case  of  The  Ann  Caroline,  2  Wall.  538,  17  L.  ed. 
833,  and  we  need  not  repeat  what  was  then  said. 
The  decree  in  this  case  was  largely  in  excess  of 
the  stipulation,  and  while  it  is  affirmed  upon  its 
merits,  it  must  be  modified  in  regard  to  the 
amount  of  damages  recoverable  from  the  stipu- 
lators. 

The  deeree  of  the  Circuit  Court  ie  affirmed, 
with  the  modification  that  it  he  reduced  to  the 
eum  of  $18,000  damagee  and  $t50  coats;  and  it 
is  furttier  ordered  that  each  party  pay  hie  own 
eosta  in  this  court. 


THE  NICHOLSON  PAVEMENT  COMPANY, 

Plff.  in  Err,, 

V. 

CIL^EILES  £.  JENKINS. 

(See  8.  C.  14  Walt  462-467.) 

Construction  of  asaignmetU  of  patent— eaten- 

siofi  of  patent. 

1.  An  asslgnmeDt  of  ao  interest  In  an  iDventlon 
secured  by  letters  patent  is  a  contract  and  is  to  be 
coDSti-ued  8o  as  to  carry  out  the  Intention  of  ttie 
parties  to  It. 

2.  The  words,  "to  the  full  end  of  the  term  for 
which  the  said  letters  patent  are  or  may  be  grant- 
ed in  such  assignment,  necessarily  import  an  mten- 

Note. — A»9iifnment  before  i99iiinff  and  re-Uauing 
patent;  when  aaaignment  trannfera  exicwled  term 
see  note  to  Gaylcr  v.  Wilder,  13  L.  ed.  U.  S.  504. 
14  Waix. 


tlon  to  convey  both  a  present  and  a  future  Interest* 
including  a  renewal  and  extension  of  the  patent 

[No.  63i] 
Argued  Jan,  It,  187t.    Decided  Jan.  29,  1972. 

IN  EKROR  to  the  arcuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  was  an  action  commenced  in  the  court 
below  by  Jenkins,  to  recover  the  royalty  estab- 
lished by  the  patentee,  for  license  to  lay  down 
the  pavement  known  as  the  Nidiolson  pave- 
ment. In*  1854,  Samuel  Nicholson  obtainea  let- 
ters patent  for  an  improvement  in  wooden  pave- 
ment. In  Dec,  1863,  he  obtained  a  re-issue  of 
the  letters  patent.  In  Dec,  1864,  said  Samuel 
Nicholson  executed  the  following  assignment  of 
an  interest  in  said  iiivention  and  letters  patent, 
to  Jonathan  Taylor,  viz.: 

"Whereas,  I.  Samuel  Nicholson,  of  Boston,  in 
the  state  of  Massachusetts,  invented  a  certsia 
new  and  useful  improvement  in  wooden  pave- 
ments, for  which  letters  patent  of  .the  United 
l^tatto  of  America  (numbered  1684  of  re-issued 
patents,  and  bearing  date  the  Ist  day  of  Decem- 
ber, in  the  year  1863)  have  been  granted  to  me, 
giving  to  me  and  my  legal  representatives  the 
exclusive  right  of  making,  usinff,  and  vendinff 
the  same  invention  throuf^liout  &e  said  United 
States,  the  original  patent  being  dated  Aug.  8, 
1853,  and  given  for  the  term  of  fourteen  years. 

"And  whereas,  Jonathan  Taylor,  of  Milwau- 
kee, in  the  state  of  Wisconsin,  has  agreed  to 
purchase,  from  me  all  the  right,  title,  and  inter- 
est which  I  have  in  and  to  the  said  invention, 
for  and  in  the  city  of  San  Francisco  in  the  state 
of  California,  as  secured  by  the  said  letters  pat-, 
ent,  and  has  paid  to  me  the  sum  of  $1 ,  the  re- 
ceipt whereof  is  hereby  acknowledged.  Now, 
therefore,  this  indenture  witnesseth,  that,  for 
and  in  consideration  of  the  said  sum  to  me  paid, 
I  have  assigned,  sold,  and  set  over,  and  do  Here- 
by assign,  sell,  and  set  over,  unto  the  said  Jona- 
than Taylor,  all  the  right,  title,  and  interest 
which  I  have  in  said  invention  and  letters  pat- 
ent, for  and  in  the  said  city  of  San  Francisco, 
but  in  no  other  place;  the  same  to  be  held  and 
enjoyed  by  the  said  Taylor  for  the  use  and  be- 
hoof of  him  and  bis  l^al  representatives,  to  the 
full  end  of  the  term  K>r  which  the  said  letters 
patent  are  or  may  be  granted,  as  fully  and  ef- 
fectively as  the  same  would  have  been  held  and 
enjoyed  by  me  had  this  assignment  never  been 
made.  In  testimony  whereof  I  have  hereunto 
set  my  signature  and  affixed  my  seal,  this  Ist 
day  of  December,  A.  d.  18C4. 

"Samuel  Nicholson." 

The  patent  referred  to  in  said  assignment  is 
the  same  patent  issued  to  Nicholson  in  1854, 
erroneously  referred  to  as  issued  in  1853,  and 
reissued  in  1803.  Taylor,  prior  to  Aug.,  1868, 
assigned  all  his  interest  in  said  patent  acquired 
under  said  assignment  to  the  Nicholson  Pave- 
ment Company,  original  defendant  in  this  suit, 
and  the  said  interest  was  held  by  defendant  at 
the  time  of  the  commencement  of  this  suit. 

In  August,  1867,  said  Nicholson  obtained  an- 
other re-iflsue  of  the  said  letters  patent,  on  an 
amended  specification.  Nicholson  having  sub- 
sequently died,  in  January,  1868,  and  George  T. 
Bigelow  having  been  appointed  his  administra- 
tor, said  J^igelow,  in  his  character  of  adminis- 
trator, in  July,  1868,  procured  from  tM  Com- 

777 


452-457 


Supreme  Coubt  of  the  United  States. 


Dec.  Tebm, 


misflioner  of  Patents  a  renewal  oc  eztensioa  of 
said  letters  patent  for  seven  years,  from  Aug. 
8,  1868,  in  pursuance  of  the  IStli  section  of  the 
act  of  Congress  of  July  4,  1830,  and  of  May  27, 
1848.  Afterward,  the  plaintiff  below  acquired 
Uirough  assignment  from  said  Bigelow  as  ad- 
ministrator made  Aug.  14,  18G8,  all  his  right, 
title,  and  interest  in  said  invention  and  patents 
for  the  state  of  California.  Since  said  Aug.  14, 
1868,  tlie  defendant  below,  without  leave  or  li- 
cense of  plaintiff,  has  oonstnioted  and  laid 
down  In  the  city  of  San  Francisco  a  large 
amount  of  pavement,  employing  in  its  construc- 
tion the  invention  for  which  said  letters  patent 
were  issued. 

Tlie  question  in  this  case  is  whether  the  as- 
signment from  Nicholson  to  Jonathan  Taylor, 
of  Dec.  1, 1864,  set  out  in  the  statement  of  facts, 
vested  any  estate,  right,  title,  or  interest  in  the 
assignee,  in  or  to  the  extended  or  renewed  term, 
which  was  acquired  by  Bigelow  as  administra- 
tor, under  the  act  of  Congress  subsequent  to  the 
date  of  said  assignment. 

MeBSTB,  R,  J,  Brent  and  T.  T.  Crittendoiit 
for  plaintiff  in  error: 

1.  The  Commissioner  of  Patents  was  author- 
ized to  grant  extensions  for  seven  years,  and  the 
original  letters  patent  then  became  virtually  a 
patent  for  twenty-one  years. 

5  Stat,  at  L.  p.  124,  $  18;  Oihson  T.  Harris, 
I  Blatchf.  169;  Woodtcorih  ▼.  Edtoards,  3 
Woodb.  &  M.  125. 

2.  The  inchoate  right  of  the  inventor  to  the 
exclusive  privileges  under  an  extension  of  let- 
ters patent,  is  the  subject  of  a  sale. 

WiUofi  V.  Rousseau,  4  How.  646;  Wilson  vt 
Turner,  Taney,  C.  C.  278;  afllrmed,  4  How.  712; 
Clum  V.  Brewer,  2  Curt.  600 ;  Day  v.  Candee,  3 
Fish.  9;  Aiken  v.  Dolan,  8  Fish.  197;  HarU- 
horn  V.  Day,  19  How.  220, 15  L.  ed.  610. 

3.  The  words  of  the  assignment  are  appli- 
cable only  to  a  design  to  convey  both  a  present 
and  future  interest. 

Phelps  V.  Comsiockj  4  McLean,  354;  Case  t. 
Redfield,  4  McLean,  528;  yesmith  v.  Calvert,  1 
W.  &  M.  34;  Clum  v.  Brewer,  2  Curt.  507; 
Woodworth  V.  Bherman,  3  Story,  174 ;  Mitchell 
V.  Winslo^c,  2  Story,  639;  Chase  v.  Walker,  3 
Fish.  123;  Bloomer  v.  Millinger,  1  Wall.  340, 

17  L.  ed.  581 ;  Comrs.  v.  Whitely,  4  Wall.  522, 

18  L.  ed.  335;  Brooks  v.  Bicknell,  4  McLean, 
64;  Act  of  July  4,  1836,  5  Stat,  at  L.  117. 

4.  The  assignment  is  to  be  construed  in  the 
sense  in  which  both  parties  understood  and  in- 
tended it  at  the  time  it  was  made  and  to  secure 
to  the  purchaser  the  right  which  he  intended  to 
buy,  and  supposed  he  had  bought,  and  which 
the  patentee  must  have  intended  to  sell,  and  at 
the  time  of  the  contract  must  have  supposed  he 
had  sold. 

Messrs,  J,  R,  Sharpstein  and  Matt.  H. 
Carpemter,  for  defendant  in  error: 

The  assignment  to  the  defendant  in  error  is 
of  the  extended  or  renewed  term,  and  it  is  con- 
ceded that  it  vests  in  him  the  right  to  it,  unless 
the  assignment  of  Nidiolson  to  Taylor  under 
the  former  term,  embraced  the  extended  as  well 
as  the  original  term.  So  that  it  is  only  impor- 
tant now  to  ascertain  whether  the  assignment 
of  Nicholson  to  Taylor  contains  any  provision 
looking  to  an  interest  .beyond  that  which  the 
patent^  had  then  already  seeured.  If  not,  we 
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may  safely  assume  that  those  claiming  under 
Taylor  take  nothing  under  the  extension. 

Wilson  V.  Rousseau,  4  How.  682 :  Bloomer  v. 
MoQuewa4i,  14  How.  549;  Curt  Pat  S  203. 

The  conclusion,  therefore,  to  which  the  eaiet, 
as  well  as  sound  principle,  lead,  is  this:  that 
the  only  presumption  applicable  to  such  instra- 
ments  is,  that  the  parties  dealt  for  the  existing 
term,  unless  a  provision  was  insertcMl  in  the 
grant  or  assignment  looking  to  a  further  inter- 
est. Curt.  Pat.  I  209;  Gibson  v.  Cook,  2 
Blatchf.  144;  Bloomer  v.  McQyeucM,  supra; 
Clum  y.  Brewer^  2  Curt  52»). 

In  the  assignment  of  Nicholson  to  Taylor,  oo 
allusion  is  made  to  an  extension  or  renewal  of 
the  patent  for  a  further  term,  and  the  interest 
assigned  is  clearly  that,  and  that  alone,  which 
the  patentee  had  already  acquired. 

Mr.  Justice  HaTia  delivered  the  opinion  of 
the  court: 

The  controversy  in  this  case  rose  out  of  the 
different  views  taken  by  the  parties  to  the  ree- 
ord.  of  their  rights  under  the  deed  of  assign- 
ment of  the  Ist  of  December,  1864,  from  Nichol- 
son to  Taylor,  through  whom  the  plaintiff  in 
error  claims.  The  learned  court  below  held  that 
Taylor  and  his  assigns  took  by  it  no  interest  in 
the  renewed  or  extended  term  of  the  patent  but 
onlv  such  interest  as  was  covered  by  the  orig- 
inal patent  and  the  re-issues  of  the  original 
term. 

An  assignment  of  an  interest  in  an  inventioii 
secured  by  letters  patent,  is  a  contract  and,  like 
all  other  contracts,  is  to  be  construed  so  as  to 
carry  out  the  intention  of  the  parties  to  it    It 
is  well  settled  that  the  title  of  an  inventor  to 
obtain  an  extension  may  be  the  subject  of  a  con- 
tract of  sale,  and  the  inquiry  is,  whether  the  in- 
strument of  sale  employed  in  this  case  did  se- 
cure to  the  purchaser  an  interest  not  merely  in 
the  original  letters  patent,  but  in  any  subse- 
quent extension  of  them.    It  recites  the  inven- 
tion and  the  agreement  of  Taylor  to  purciiaBe 
the  right  to  use  it  in  the  city  of  San  Franciseo, 
and  tl^n  conveys  to  him  all  the  title  and  inta"- 
est  which  Nicholson  had  in  the  invention  and 
letters  patent  for  and  in  the  said  city;  to  be  en- 
joyed bv  Taylor  and  his  legal  representatives 
to  the  full  end  of  the  term  for  which  the  said 
letters  patent  are  or  may  be  granted.    There  is 
no  artificial  rule  in  construing  a  contract,  and 
effect,  if  possible,  is  to  be  given  to  evei^  part  of 
it,  in  order  to  ascertain  the  meaning  of  tne  par- 
ties to  it.    Taking  this  whole  deed  together,  it 
is  quite  clear  that  it  was  intended  to  secure  to 
Taylor  and  his  assigns  the  right  to  use  the  in- 
vention in  San  Francisco,  as  long  as  Nicholson 
and  his  representatives  had  the  right  to  use  it 
anywhere  else.    Manifestly  something  more  was 
intended  to  be  assigned  than  the  interest  then 
secured  by  letters  patent    The  words  **to  the 
full  end  of  the  term  for  which  the  said  letters 
patent  are  or  may  be  granted^  necessarily  im- 
port an  intention  to  convey  both  a  present  and 
a  future  interest,  and  it  would  be  a  narrow  rule 
of  construction  to  say  that  they  were  designed 
to  apply  to  a  re-issue  •merely,  when  the  [•467 
invention  itself,  by  the  very  words  of  the  assign- 
ment, is  transferred.    It  was  easy  to  have  re- 
stricted the  right  to  use  the  invention  to  the  end 
of  the  term  of  the  original  letters  and  re-insnes, 
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but  this  was  not  done ;  and  in  view  of  the  right 
of  the  inventor  in  certain  contingencies  to  a  re- 
newal— which*  must  have  been  well  known  to 
both  buyer  and  seller  of  this  kind  of  property — 
we  are  led  to  the  conclusion  that  both  parties 
contracted  with  reference  to  it.  The  case  of  R. 
Co,  Y.  Tiimble,  decided  by  this  court  at  its  last 
term,  10  Wall.  3U7,  19  L.  ed.  948,  is  not  differ; 
ent  in  principle  from  this,  although  in  that  oase 
the  language  used  is  somewhat  broader. 

Judgment  reversed,  and  a  venire  de  novo 
awarded. 


570»]  *THE  BAKK  DELAWARE,  etc.,  Nich- 
olas Birchnrd,  Claimant,  Appt., 

V, 

OREGON  IRON  COMPANY. 

(See  8.   C.  "The  Delaware,''  14   Wan.  579-006.) 

Ooode,  irhen  not  lost  hy  act  of  God  or  perils  of 
the  sea — hill  of  lading — how  far  may  be  con- 
tradicted— when  cannot  he  varied, 

1.  Goods,  though  lost  by  perils  of  the  sea.  If  thoy 
were  stowed  on  deck  without  the  consent  of  the 
shipper,  are  not  regarded  as  goods  lost  by  the  act 
of  God,  nor  by  perils  of  the  sea  so  as  to  excuse  the 
carrier  from  delivering  the  goods  shipped. 

2.  A  bill  of  lading,  in  the  usual  form,  is  a  re- 
ceipt for  the  quantity  of  goods  shipped,  and  a 
promise  to  transport  and  deliver  toe  same  as 
therein  stipulated. 

3.  So  far  as  it  is  a  receipt,  it  may  be  contradict- 
ed by  oral  testimony ;  so  far  as  it  Is  evidence  of  a 
contract  between  the  parties,  it  stands  on  the  foot- 
ing of  all  other  contracts  in  writing,  and  cannot  be 
contradicted  nor  varied  by  parol  evidence. 

4.  If  the  bill  of  lading  is  silent  as  to  the  mode 
of  stowing  the  goods,  it  imports  that  the  goods  are 
to  be  carried  under  deck,  and  parol  evidence  that 
the  shipper  agreed  that  the  goods  should  be  stowed 
on  deck,  cannot  be  received. 

[No.  21.] 
Argued  Deo.  U,  1871.    Decided  Jan,  29,  1872, 

APPEAL  from  the  C ircuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  libel  in  this  caube  was  filed  in  the  district 
court  by  the  appellees,  lor  the  re&very  of  $5,- 
000  damages,  for  the  non-deli\*ery  of  seventy- 
five  tons  of  pig-iron,  laden  on  board  of  the  bark 
Delaware  at  Portland,  to  be  carried  to  San 
Francisco,  at  a  freight  of  $4.50  per  ton.  The 
bill  of  lading  is  in  the  usual  form. 

The  answer  admits  the  shipment  of  the  iron 
as  alleged,  at  Portland  for  San  Francisco,  and 
the  hill  of  lading.  As  a  defense  to  the  non-de- 
livery,  it  sets  up  that,  by  agreement  nmde  be- 
tween the  ]ibt*lant  and  the  master  of  the  vessel 
before  che  shipment  of  the  iron  or  the  signing 
of  the  bills  of  lading,  the  iron  was  stowed  on 
deck;  that,  being  so  stowed  with  all  proper 
care,  the  greater  part  of  it.  in  fact  all  of  it  but 
13.910  pounds,  was  thrown  overboard  by  way 
of  jettison  during  the  voyage  to  San  Francisco, 
by  reason  of  «  peril  of  the  «co. 

By  the  action  and  deiiMion  of  the  district 
court  the  whole  controversy  finally  resolved  it- 
1^1  f  into  the  question  of  whether,  under  a  clean 
bill  of  lading,  the  parol  proof  offered  by  the 
ship  to  show  a  previous  agreement  to  stow  on 
fleck,  was  admissible.  The  district  court  ruled 
it  all  out. 

The  district  judge  held  the  proof  to  be  that  of 
the  seventy-five  tons  of  iron  shipped,  but  six 
tons  ninety  pounds  were  delivered,  and  that  the 
other  sixty-eight  tons  nod  2,150  pounds  were 
14  Walt^ 


worth  $50  a  ton,  and  that  the  libelants  wero 
entitled  to  a  decree  for  that  amount,  less  the 
freight,  $4.50  per  ton,  on  the  whole  seventy-five 
tons. 

On  the  appeal  in  the  circuit  court,  the  case 
was  ar^ed  and  submitted  on  the  pleadings  and 
IMTOofe  In  the  district  court,  and  the  decree  of 
that  court  was  in  all  respects  affirmed. 

A  further  statement  appears  in  the  opinion. 

Messrs.  E.  Casaerlj  and  Milton  Andros, 
for  appellant: 

The  parol  evidence  <^ered  on  the  part  of  the 
vessel  m  the  district  oourt>  to  prove  a  consent 
by  the  libelant  that  the  iron  might  be  stowed  on 
deck,  >vas  admissible,  although  the  bill  of  lad- 
ing was  in  the  usual  form ;  and  the  court  erred 
in  rejecting  it. 

The  rule  as  to  admitting  parol  evidence  where 
there  is  a  written  contract,  is  exactly  stated  as 
the  result  of  the  authorities,  by  our  leading  text 
writer  who  holds  it  with  all  due  strictness. 

"FatoH  contemporaneous  evidence  is  inadmis- 
sible to  contradict  or  vary  the  terms  of  a  valid 
written  instrument." 

1  Greenl.  £t.  §  275,  and  see  n.  3 ;  see,  also,  1 
Stark,  Ev.,  by  Sharswood,  648,  713:  1  Duer, 
Ins.,  176,  f  27;  276,  «  70;  2  Duer,  668,  S  17; 
669,  671,  S  18. 

How,  then,  did  the  proposed  parol  evidence 
contradict  or  vary  the  terms  of  the  written  in- 
strument, in  this  case  the  bill  of  lading? 

Like  all  other  bills  of  lading  in  the  usual 
form,  its  terms  are  these,  and  these  only:  (1) 
That  the  master  acknowledges  the  receipt  of 
seven ty-five  tons  of  pig-iron  marked  as  de- 
scribed; (2)  which  he  agrees  to  carry  on  the 
voyage  stated  from  Portland  to  San  Francisco; 
(3)  there  to  deliver  to  the  persons  stated  in 
like  good  order,  etc.,  danger  of  the  seas.  etc..  ex- 
ceptS;  (4)  upon  payment  of  the  freight  speci- 
fied. 

By  its  terms,  the  bill  of  lading  makes  no  pro- 
vision whatever  for  stowage  of  the  iron  shipped^ 
still  less  for  stowage  of  it  in  any  particular 
place,  whether  below  or  upon  deck. 

As  tlic  bill  of  lading  by  its  terms  providee 
nothing  as  to  stowage;  and  as  the  law  allows 
the  parties  to  make  what  contract  they  choose 
as  to  that  subject,  and  in  what  manner  they 
choose,  by  writing  or  by  word;  it  is  obviously 
incorrect  to  say  that  parol  proof  of  the  con- 
tract, or  consent  by  the  shipper  to  stow  on  deck, 
is  within  any  rule  against  parol  proof,  either  as 
contradicting  or  varying  "the  terms"  of  the 
writing,  or  as  substituting  words,  when  the  law 
demands  a  writing. 

It  is  said,  however,  that  though  by  its  terma 
the  common  or  *'clean"  bill  of  lading  is  wholly 
silent  as  to  the  stowage,  yet  that  it  imports  thai 
the  goods  are  to  be  safely  stowed  under  deck; 
that  this  is  a  condition  tacitly  annexed  to  the 
contract  by  operation  of  law;  and  that  this  im- 
plied contract  is  so  conclusive,  that  the  law  will 
not  a<lmit  parol  evidence  to  show  that  the  par- 
ties contracted  for  a  stowage  on  deck.  Such 
is,  substantially,  the  doctrine  of  the  two  princi- 
pal cases  relied  upon  against  us. 

Creery  v.  Holly,  14  Wend.  2G;  The  Waldo, 
Daveis,  1«»7. 

Though  the  learned  district  judj^e.  Ware,  on 
another  branch  of  the  case,  goes  fully  into  the 
parol  proof  of  the  contract  to  stow  on  deck,  and 
holds  the  contract  not  fulfilled   (Daveis,  169). 
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is  it  in  any  sense  oorrect  to  say  that  the  com- 
mon bill  of  lading  "imports  a  stowage  safely 
under  deck/'  or  that  such  is  "the  condition  tac- 
itly annexed  to  the  contract  by  operation  of 
law?" 

On  the  contrary,  we  confidently  submit  that 
what  the  instrument  imports  or  implies  is  not 
a  stowage  in  any  particular  place  m  the  ship, 
<m  or  under  the  aeck,  nor  m  any  particular 
manner  more  or  less  safe ;  but  simply  a  stowage 
such  as  is  authorized  by  the  custom  or  usage 
of  trade,  whether  in  respect  to  the  particular 
article  of  freight,  or  to  the  pcurticular  voyage 
which  the  ship  is  to  make. 

Prima  facie,  this  and  this  only  is  the  obliga- 
tion of  the  carrier  on  the  bill  of  lading.  It 
would  be  the  same  on  a  verbal  contract,  in  the 
•ame  general  words. 

The  whole  question  of  delivery,  time,  mode, 
place,  is  a  question  of  the  custom  of  business. 

1  8m.  Lead.  Cas.  319,  and  cases  cited. 

As  to  where  the  point  was  as  to  the  duty  of 
the  ferryman  to  carry  goods  up  a  slip,  see, 

Sm.  Lead.  Cas.  304. 

The  express  contract  in  the  bill  of  lading  here 
is  for  a  voyage  from  Portland  to  San  Francisco. 
This  calls  for  a  direct  voyage  and  without  devi- 
ation; yet  it  may  be  controlled  by  proof  of  a 
custom  or  usage  to  make  the  deviation  com- 
plained of. 

Lotcry  v.  Russell,  8  Pick.  360,  held,  that 
proof  of  a  usage  to  make  the  deviation,  or  of 
the  shipper's  knowledge  of  the  intent  to  make 
it,  was  admissible. 

Tfie  Mary  Hatces,  U.  S  Dist.  Ct.  Mass.  Low- 
ell, J.,  cited  in  1  Pars.  Ship,  k  Adm.  191,  n.  1. 

Such  is  tlie  power  of  usage  in  modifying  or 
controlling  the  implied,  and  even  the  expressed 
contract  of  the  common  bill  of  lading.  From 
the  nature  of  stowage,  the  power  of  usage  over 
the  subject  is  at  least  as  great. 

Stowage  is  completely  the  creature  of  usage. 
Hence  it  is,  doubtless,  that  the  common  bill  of 
lading  is  silent  as  to  stowage.  Under  such  a 
bill  of  lading,  whatever  usage  authorizes,  as  to 
either  the  place  or  manner  of  stowage,  whether 
as  respects  the  particular  goods  to  be  carried 
or  other  goods  in  the  same  ^ip,  or  the  particu- 
lar voyage  in  which  they  are  to  be  carried,  may 
lawfully  be  done  by  the  carrier. 

Da  Costa  v.  Edmunds,  4  Camp.  142;  Broum 
V.  Corwcelh  1  Root,  60;  Mihcard  v.  Hibheri,  3 
Ad.  &  El.  (N.  S.)  120;  Oould  v.  Cliver,  4  Bing. 
(X.  C.)  134;  2  Man.  &  Gr.  208. 

The  usage  to  carry  deck  loads  is  more  favored 
in  the  case  of  a  steamer  pljring  coastwise  than 
in  that  of  a  sailing  vessel. 

Harris  v.  Moody,  4  Bosw.  210;  and  affirmed, 
30  N.  Y.  260. 

What  goods  shall  be  carried  in  the  same  ship, 
and  how  and  where  they  shall  be  stowed  In  ref- 
erence to  each  other,  is  controlled  by  usage, 
rather  than  by  the  greater  or  less  safety  of  the 
goods. 

Rich  V.  Lambert,  12  How.  366 ;  Clark  v.  Bam- 
well,  12  How.  281 ;  Baxter  v.  Leland,  1  Blatchf. 
526;  see  n.  to  Am.  ed.  5  C.  B.  (N.  S.)  164  and 
cases  cited;  Abb.  Ship.  287,  Lond.  ed.  1854. 

In  the  case  then  of  the  common  bill  of  lading, 
which  is  silent  as  to  stowage,  there  is  no  in- 
variable practice  as  to  the  stowage  of  goods. 

Hence  it  is  not  quite  correct  to  say  that  such 
a  hill  of  lading  imports  that  the  goods  are  to  be 


stowed  safely  under  dedc;  or  that  such  is  tiis 
condition  taicitly  annexed  to  the  contract  bgr 
operation  of  law. 

The  common  bill  of  lading,  such  aa  that  in 
this  case,  being  silent  on  the  subject  of  ttowaoe, 
neither   imports  nor   implies   aar    particukr 

{>lace  of  stowage  of  goods.    That  depends  wfaol- 
y  upon  the  custom  of  the  trade  in  regard  to 
such  goods,  on  such  a  voyage. 

When  goods  are  shipped  under  a  bill  of  lad- 
ing, sudi  as  that  in  this  case,  the  presumption 
prima  facie  is,  that  thej^r  are  to  have  such  place 
of  stowage  as  is  according  to  the  custom  of  the 
trade;  which  it  is  conceded,  in  view  of  the  cir- 
cumstances of  this  case,  would  have  been  under 
deck,  in  the  absence  of  an  agreement  for  a  deck 
stowage. 

That  the  effect  of  such  a  bill  of  lading  is 
simply  to  xaise  a  presumption  of  the  nature  just 
described,  is  abundantly  clear  on  principle  and 
authority. 

1  Stark,  Ev.,  by  Sharswood,  75,  710;  1  OreenU 
Ev.  I  292;  Best,  Pres.  132;  1  Duer,  Ins.  Lect  2, 
pt.  2,  p.  244;  1  Am.  Ins.  278  (Lond.  1866); 
Clark  V.  Ins.  Co,  7  Mass.  360;  Yeats  ▼.  Ptm, 
Holt,  N.  P.  95;  Veniard  v.  Hudson,  8  Sumii. 
405;  The  Waldo,  Daveis,  161. 

Ajb  a  bill  of  lading  expresses  nothing  as  to 
stowage,  and  for  its  construction  as  to  that  sub- 
ject requires  the  extrinsic  fact  of  a  general  cus- 
tom to  stow  under  deck  in  this  case,  out  of 
which  to  raise  the  presumption  of  an  agreement 
in  accordance  with  the  custom,  such  a  presump- 
tion may  be  rebutted  by  parol  proof  of  a  differ- 
ent agreement,  namely:  to  stow  under  dedc 

Undoubtedly,  it  might  be  rebutted  by  proof 
of  a  usage  to  carry  on  deck.  This  proof  would 
nccessarfly  be  by  parol.  Every  usage  is  matter 
of  proof.     1  Duer,  Ins.  182. 

The  most  general  usages  are,  or  may  be.  es- 
tablished by  that  mode  of  proof  known  as  ju- 
dicial knowledge.  Those  less  general  are  proved 
by  the  ordinary  testimony  in  the  courts. 

Most  of  tlvE^  cases,  pro  and  con,  already  cited 
in  this  case  show  this.  Clark  v.  BamircH,  12 
How.  281 ;  Rich  v.  Jdimberi,  12  How.  357.  as  to 
a  general  usage;  Bawter  v.  Leland,  1  Blatdif. 
527;  Da  Costa  v.  Edmunds,  4  Camp.  142;  Con- 
voy's Wheat,  3  Wall.  230,  18  L.  ed.  197;  Broad- 
well  V.  Butler,  6  McLean,  296;  2  Redf.  Rw.  60, 
65. 

The  usages  there  mentioned  are  neeeasarily 
matters  of  express  proof  or  admitted  fact. 

Lowcry  v.  Russell,  8  Pick.  362;  The  Mary 
Hawes,  per  Lowell,  J.,  in  1  Pars.  Ship.  A  Adm. 
191,  n.  1;  2  Pars.  Ins.  81;  notes  1,  2;  2  Part. 
Ins.  6,  n.  2;  Planche  v.  Fletcher,  1  Doug.  253; 
De  Peyster  v.  Ins,  Co.  19  N.  Y.  274;  Renner  v. 
Bk,  9  Wheat.  582. 

Where  a  usage  to  carry  on  dedc  is  relied  np* 
on,  express  proof  is  always  made.  When  made, 
its  effect  is  simply  to  raise  a  presumption  that 
the  goods  in  question  are  so  to  be  earned.  Thb 
proof  must,  of  course,  be  by  parol.  To  make  it, 
does  not  vitiate  the  rules  against  parol  evidence 
in  contradiction  of  a  writtoi  instrument.  Why 
not  rebut  it  by  parol? 

Upon  what  principle  can  it  be  said  that  a 
presumption,  being  as  it  is  but  a  form  of  proof. 
inferential  proof,  which  is  raised  by  parol,  may 
not  be  cut  down  by  parol?  Once  the  door  u 
open  to  parol  proof,  how  is  it  to  be  closet^ 
agitinst  parol  proof  in  rebuttal?    Especially  as 

81  If.  8. 
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the  pr<»?»iimplion  rnisod  on  proof  of  the  usage  is 
but  indirect  proof,  while  the  express  agreement 
to  rebut  is  direct  proof. 

In  support  of  our  position  that  the  parol 
proof  should  have  been  admitted,  besides  the 
ground  already  urged,  we  have  a  strong  body 
of  authovitics  more  or  less  direct  to  the  point. 

Vcrvard  v.  Hudson,  3  Sumn.  405;  1  Blatchf. 
527;  Saffifard  v.  Stevens,  3  Gray,  97;  Atty. 
<tcn.  v.  Proprietors,  etc.,  3  Gray,  1 ;  Garrison  v. 
Ins.  Co.  19  How.  312,  15  L.  ed.  056;  The  Xin- 
aita,  Ciablje,  534;  Knoxy,  The  Xinetta,  Crabbc, 
541;  Laicrence  y.  Mintvrnj  17  How.  100,  15  L. 
<'d.  58:  (ionld  v.  OUvvr,  2  :^Tan.  &  Gr.  208;  Bax- 
ter v.  Lrlawl,  1  Blatchf.  520. 

Messrs.  John  E.  'Ward  and  Charles  E. 
^Whiteliead,  for  appellee: 

The  lo»;>  of  the  iron  in  this  case  having  been 
caused  by  its  havinj^  been  stowed  on'<ieek,  in- 
8t<»ad  of  in  the  hold,  and  this  having  been  the 
act  of  the  master,  the  ship  is  liable  for  all  loss 
■oconsiuiu'd  thcrohv. 

The  J*orts,nouf\  9  Wall.  0S4,  19  L.  ed.  755; 
Lairrcncf  v.  Mint  urn,  17  How.  112.  15  L.  ed.  03. 

A  mnst« T  i^  bonml  to  stow  itjoods  under  deck. 
If  he  c^irries  goods  on  deck  without  consent,  he 
do<'«  it  at  his  risk. 

The  Paragon,  1  Ware,  329;  The  Waldo,  Da- 
veis.  101 :  Veniard  v.  Jlndfion.  3  Sunm.  405. 

The  ofrc'Ct  of  a  bill  of  lading  in  usual  form. 
is  to  obli-jTC  the  master  to  ciirry  goods  under 
deck. 

The  P(ff!ona,  2  Curt.  23. 

The  burden  of  proof  is  on  the  ship-owner,  to 
prove  tlint  «hi])per  agreed  that  goods  should  be 
carried  on  dock. 

2  Curt.  21;  Laurence  v.  Minturn,  supra. 

A  bill  of  lading  is  a  contract  and  a  rocoipt. 
^o  far  as  it  is  a  contract,  it  cannot  be  varied  by 
parol  «•>  idcnce. 

dooo'rivh  V.  X orris,  1  Abb.  Adm.  190;  Crccn/ 
V.  Uoihi.  14  Wend.  20;  Barrrlt  v.  Rogers,  7 
Mass.  2117:  Phil.  Ev.  3  Cow.  &  II.  143!l. 

l*arol  ovidcnix*  cannot  be  admitted  to  vary 
bill  of  lading  by  establishing  a  custom. 

The  Jir^^sitlr,  2  Suuui.  5(i7. 

i^irol  evidc'uce  cannot  be  permitted  to  vary 
tin  tfniis  <»r  h'gal  import  of  a  bill  of  lading,  to 
sli«)w  that  gixkls  might  be  stowo<l  on  deck. 

Vrrnif  v.  UoVij,  14  Wend.  20;  The  Waldo, 
T>avei«,  107. 

596=*]  *Mr.  Justice  Clifford  delivered  the 
opinion  of  the  court: 

Ship-owners,  as  carriers  of  merchandise,  con- 
tract for  the  safe  cnstody.  due  transport  and 
ri;:ht  delivery  of  the  iroods;  and  the  shipper, 
r«»n-i.i!iiee  or  owner  of  the  cargo  contracts  to 
pay  the  freight  and  cluggcs;  and  by  the  mari- 
time law.  as  expounded  by  the  decisions  of  this 
court,  the  obligjitions  of  the  ship-owner  and  the 
filiip]>er  are  recii>rocaI,  and  it  is  equally  well 
jtellled  that  the  maritime  law  creates  reciprocal 
liens  for  the  enforcement  of  those  obligations, 
unless  the  lien  is  waived  by  some  express  stipu- 
lation, or  is  displaced  by  some  inconsistent  and 
irieconcilable  provision  in  the  chartcr-partv  or 
bill  of  lading.  The  Eddti,  5  Wall.  494.  18  L. 
ed.  48S;  The  Bird  of  Paradise,  5  Wall.  555,  18 
L.  ed.  004:  Bags  of  Linseed,  1  Black,  112.  17  L. 
od.  37.  Shippers  should  in  all  cases  require  a 
bill  of  lading,  which  is  to  be  signed  bv  the  mas- 
14  Wall.  U.  S.  Book  20. 


ter,  whether  the  contract  of  affreightment  is  by 
charter-party  or  without  any  such  customary 
written  instrument.  Where  the  goods  of  a  con- 
signment Are  not  all  sent  on  board  at  the  same 
time,  it  is  usual  for  thei  master,  mate,  or  other 
person  in  charge  of  the  deck,  and  acting  for  the 
carrier,  to  give  a  reeeipt  for  the  parcels  as  they 
are  received,  and  when  the  whole  .consignment 
18  delivered,  the  master,  upon  those  receipts  be- 
ing given  up,  will  sign  two  or  three,  or,  if  re- 
quested, even  four  bills  of  lading  in  the  usual 
form,  one  being  for  the  ship  and  the  others  for 
the  shipjier.  More  than  one  is  required  by  the 
shipper,  as  he  usually  sends  one  by  mail  to  the 
consignee  or  vendee,  ajid  if  four  are  signed  he 
sends  one  to  his  agent  or  factor,  and  he  should 
ahvavs  retain  one  for  his  own  use.  Such  an 
instrument  acknowledges  the  bailment  of  the 
goods,  and  is  evidence  of  a  contract  for  the  safe 
custody,  due  transport  and  right  delivery  of 
the  same,  upon  the  terms  as  to  freight,  therein 
described,  the  extent  of  the  obligation  being 
specified  in  the  instrument.  Where  no  excep- 
tions are  made  in  the  bill  of  lading,  and  in  the 
ab.sence  of  any  legislative  provisions  prescrib- 
ing a  dilTerentrule,  the  earner  is  bound  to  keep 
and  transport  the  goods  safely,  and  to  niaTce 
right  delivery  of  the  same  at  the  port  of  desti- 
nation •unless  he  can  prove  that  the  loss  ['597 
happened  from  the  act  of  God  or  the  public  ene- 
my, or  by  the  act  of  the  shipiier  or  owner  of  the 
goods.  Stipulations  in  the  nature  of  exceptions 
may  be  made  limiting  the  extent  of  the  obliga- 
tion of  the  carrier,  and  in  that  event  the  bill  of 
lading  is  evidence  of  the  ordinary  contract  of 
airrcightment.  subject,  of  course,  to  the  excep- 
tions specified  in  the  instrument;  and  in  view 
of  that  fact  the  better  description  of  the  obliga- 
tion of  such  a  carrier  is  that,  in  the  absence  of 
any  congressional  legislation  upon  the  subject, 
he  is  in  the  nature  of  an  insurer,  and  liable,  in 
all  events  and  for  every  loss  or  damage,  how- 
ever occasioned,  unless  it  happened  by  the  act 
of  God  or  the  public  enemy,  or  by  some  other 
cause  or  accident,  without  any  fault  or  negli- 
g«'nce  on  the  pai-t  of  the  carrier,  and  expressly 
excepted  in  the  bill  of  lading.  The  Cordes,  21 
How.  23,  16  L.  ed.  40;  Clark  v.  Barntrell,  12 
How.  272;  Elliott  v.  Rossell,  10  Johns.  7. 

Seventy-live  tons  of  pig-iron  were  shipped 
bv  the  libelants,  on  the  8th  of  Mav,  1808.  on 
board  the  barque  Delaware,  then  lying  in  the 
port  of  Portland,  Oregon,  to  be  trans])ortiil 
from  that  port  to  the  port  of  San  Francisco, 
for  the  freight  of  $4.50  per  ton,  to  be  delivered 
to  the  shippers  or  their  assigns  at  the  port  of 
destination,  they  paying  freight  as  therein  stip- 
ulated, l>efore  delivery  if  required,  with  Ave  p4^r 
cent  primage  and  a\'erage  accustomed.  Dan- 
gers of  the  seas,  fire  and  collision  were  except- 
ed in  the  bill  of  lading,  and  the  statement  at  the 
close  of  the  instrument  was,  "vessel  not  ac- 
countable for  breakage,  leakage  or  rust." 

Process  was  served  and  the  claimant  appeared 
and  iiled  an  answer,  in  whicli  he  admits  the 
shipment  of  the  iron  and  the  execution  of  the 
bill  of  lading  exhibited  in  the  record.  Sufli- 
ciont  also  appears  in  the  record  to  show  that  the 
voyage  was  performed  and  that  but  a  small  por- 
tion of  the  iron  shipped,  to  wit,  some  thirteen 
or  fourteen  thousand  pounds,  was  ever  delivered 
to  the  consignees,  and  that  all  the  residue  of  tho 
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shipment  was  thrown  overboard  as  a  jettison 
698*]  *during  the  voyage,  wjiich  became  neces- 
sary by  a  peril  of  the  sea,  for  the  safety  of  the 
other  associated  interests  and  for  the  preserva- 
tion of  the  lives  of  those  on  board.  Sacrificed 
as  all  that  portion  of  the  shipment  was  as  a  jet- 
tison in  consequence  of  a  peril  of  the  sea,  ex- 
cepted in  the  bill  of  lading,  the  claimant  insists 
that  the  libelants  have  no  claim  against  the 
ship,  and  that  the  libelants  as  the  shippers  of 
the  iron  must  bear  their  own  loss. 

Evidence  was  exhibited  by  the  claimant  suf- 
ficient to  show  that  the  allegations  of  the  an- 
swer that  the  iron,  not  delivered,  was  sacrificed 
during  the  voyage  as  a  jettison,  in  consequence 
of  a  peril  of  the  sea  are  true,  but  the  libelants 
allege  that  the  iron  was  improperly  stowed 
upon  the  deck  of  the  vessel,  and  that  the  neces- 
sity of  sacrificing  it  as  a  jettison  arose  solely 
from  that  fact,  and  that  no  such  necessity  would 
have  arisen  if  it  had  been  properly  stowed  un- 
der deck,  as  it  should  have  been  by  the  terms 
of  the  contract  specified  in  the  bill  of  lading. 
That  the  iron  not  delivered  was  stowed  on 
deck  is  admitted,  and  it  is  also  conceded  that 
where  goods  are  stowed  in  that  way  without 
the  consent  of  the  shipper,  the  carrier  is  liable 
in  all  events  if  the  goods  are  not  delivered,  un- 
less he  can  show  that  the  goods  were  of  that 
description,  which,  by  the  usage  of  the  particu- 
lar trade,  are  properly  stowed  in  that  way,  or 
that  the  delivery  was  prevented  by  the  act  of 
God  or  the  public  enemy;  or  by  some  other 
cause  or  accident,  without  any  fault  or  negli- 
gence on  the  part  of  the  carrier,  and  expressly 
excepted  in  the  bill  of  lading.  . 

Goods,  though  lost  by  perils  of  the  sea,  if 
they  were  stowed  on  deck  without  the  consent 
of  the  shipper,  are  not  regarded  as  goods  lost 
by  the  act  of  God  within  the  meaning  of  the 
maritime  law,  nor  are  such  losses  regarded  as 
losses  by  perils  of  the  sea  which  will  excuse  the 
carrier  from  delivering  the  goods  shipped  to  the 
consignee  unless  it  appears  that  the  manner  in 
•w-iiich  the  goods  were  stowed  is  sanctioned  by 
commercial  usage,  or  unless  it  afiirmatively  ap- 
pears that  the  manner  of  stowage  did  not,  in 
any  degree,  contribute  to  the  disaster;  that  the 
599*]  loss  happened  without  'any  fault  or  neg- 
ligence on  the  part  of  the  carrier,  and  that  it 
could  not  have  been  prevented  by  human  skill 
and  prudence,  even  if  the  goods  had  been  stowed 
under  dock,  as  required  by  the  general  rules  of 
the  maritime  law.  Lawrence  v.  Minium,  17 
How.  114,  15  L.  ed.  64;  The  Peytona,  2  Curt.  23. 

Enoughr  appears  in  the  record  to  show  that 
all  the  iron  not  delivered  to  the  consignees  was 
stowed  on  deck,  and  there  is  no  proof  in  the  case 
to  show  that  the  usage  of  the  trade  sanctioned 
such  a  stowage  in  this  case,  pr  that  the  manner 
in  which  it  was  stowed  did  not  coytribute  both 
to  the  disaster  and  to  the  loss  of  the  goods. 
Gould  V.  Oliver,  4  Bing.  N.  C.  142;  Story,  Bail. 
$531. 

None  of  these  principles  are  controverted  by 
the  claimant,  but  he  insists  that  the  iron  not 
delivered  was  stowed  on  deck  by  the  consent  of 
the  shippers  and  in  pursuance  of  an  oral  agree- 
ment between  the  carrier  and  the  shippers  con- 
summated before  the  iron  was  sent  on  board, 
and  before  the  bill  of  lading  was  executed  by  the 
master.  Pursuant  to  that  theory  testimony 
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was  oflfered  in  the  district  court  showing  that 
certain   conversations  took  place  between  tbe 
consignee  of  the  barque  ana  the  agent  of  the 
shippers  tending  to  prove  that  t^e  shippers  con- 
sented  that   the   iron   in   question    should  be 
stowed  on  the  deck  of  the  vessel.    Whether  any 
express  exception  to  the  admissibility  of  the 
evidence  was  taken  or  not  does  not  distinctly 
appear,  but  it  does  appear  that  the  question 
whether  the  evidence  was  or  was  not  admissible 
was  the  principal  question  examined  by  the  dis- 
trict court,  and  the  one  upon  which  the  decision 
in  the  case  chiefly  turnea.     Apparently  it  was 
also  the  main  point  examined  in  the  circuit 
court,  and  it  is  certain  that  it  has  been  treated 
by  both  sides  in  this  court  as  the  principal  is- 
sue involved  in  the  record,  and  in  view  of  all  the 
circumstances  the  court  here  decides  that  it 
must  be  considered  that  the  question  as  to  the 
admissibility  of  the  evidence  is  now  open  for  re- 
vision, as  the  decree  for  the  libelant  was  equiv- 
alent to  a  ruling  rejecting  the  evidence  offered 
in  defense  or  to  a  ruling  granting  a  motion  to 
strike  it  out  after  it  had  been  admitted,  which 
is  a  course  *often  pursued  by  courts  in  [^600 
cases  where  the  question  deserves  examination. 
What  the  claimant  offered  to  prove  was  that  the 
iron  was  stowed  on  deck  with  the  consent  of  tbe 
shippers;  but  the  libelants  objected  to  the  evi- 
dence as  repugnant  to  the  contract  set  forth  in 
the  bill  of  lading,  and  the  decree  was  for  the  li- 
belants, which  was  equivalent  to  a  decision  that 
the  evidence  ofTered  was  incompetent.    Dissat- 
isfied with  that  decree,  the  respondent  appealed 
to  the  circuit  court,  where  the  decree  of  the  dis- 
trict court  was  affirmed,  and  the  same  party 
appealed   from   tliat   decree  and   removea  the 
cause  into  this  court  for  re-examination. 

Even  without  any  further  explanation  it  is 
obvious  that  the  only  question  of  any  impor- 
tance in  the  ease  is,  whether  the  evidence  of- 
fered to  show  that  the  iron  in  question  was 
stowed  on  deck  with  the  consent  of  the  shippers 
was  or  was  not  properly  rejected,  as  it  is  clear 
if  it  was,  that  the  decree  must  be  affirmed;  and 
it  is  equally  clear,  if  it  should  have  been  admit- 
ted, that  the  decree  must  be  reversed.  Ang. 
Carr.  S  212;  Redf.  Carr.  |§  247-269;  The  8t. 
Cloud,  Br.  &,  Lush.  Adm.  4. 

DifTerent  definitions   of  the   commercial   in- 
strument, called  the  bill  of  lading,  have  been 
given  by  different  courts  and  jurists,  but  the 
correct  one  appears  to  be  that  it  is  a  written  ac- 
knowledgment, signed  by  the  master,   that  he 
has  received  the  goods  therein  described,  from 
the  shipper,  to  he  transported  on  the   terms 
therein  expressed,  to  the  described  place  of  des- 
tination, and  there  to  be  delivered  to  the  con- 
signee or  parties  therein  designated.    Abb.  Ship. 
(7th  Am.  ed.)  323;  0*Brieti.  v.  Gilchrist,  34  Me. 
558 ;  1  Pars.  Ship.  18K ;  Mad.  Ship.  338 ;  Em- 
erigon,  Ins.  251.    Regularly  the  goods  ought  to 
be  on  board  before  the  bill  of  lading  is  signed, 
but  if  the  bill  of  lading,  through  inadvertence 
or  otherwise,  is  signed  before  the  goods  are  ac- 
tually shipped,  as,  if  they  are  received  on  the 
wharf  or  sent  to  the  warehouse  of  the  carrier, 
or  are  delivered  into  the  custody  of  the  master 
or  other  agent  of  the  owner  or  charterer  of  the 
vessel    and   are   afterwards   placed    on    board, 
a»   and    for   the   goods   embraced    in    the   bill 
601*1  *of  lading,  it  is  clear  that   the  bill  ol 
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lading  will  operate  on  those  goods  as  between 
the  shipper  and  the  carrier  by  way  of  relation 
and  estoppel,  and  tliat  the  rights  and  obliga- 
tions of  all  concerned  are  the  same  as  if  the 
goods  had  been  actually  shipped  before  the  bill 
of  lading  had  been  signed.    Kotcley  ▼.  Bigelotc, 

12  Pick.  307;  The  Eddy,  5  Wall.  405,  18  L.  ed. 
489.  Such  an  instrument  is  twofold  in  its  char- 
acter ;  that  is,  it  is  a  receipt  as  to  the  quantity 
and  description  of  the  goods  shipped,  and  a  con- 
tract to  transport  and  deliver  the  goods  to  the 
consignee  or  other  person  therein  designated, 
and  upon  the  terms  specified  in  the  same  in- 
strument. Macl.  Ship.  338,  339;  Smith's  Mer. 
Law  (6th  ed)  308.  Beyond  all  doubt  a  bill  of 
lading,  in  the  usual  form,  is  a  receipt  for  the 
quantity  of  goodn  shipped  and  a  promise  to 
transport  and  deliver  the  same  as  therein  stip- 
ulated. Bates  y,  Todd,  1  Moo.  &  Rob.  106; 
Berkley  v.  Wailing,  7  Ad.  &  E.  29;  Wayland  v. 
Moscly,  5  Ala.  430;  Brotcn  v.  Byrne,  3  E.  &  B. 
714;  Blaikie  V.  Biemhridgo,  6  C.  B.  (N.  S.)  907. 
Eeceipts  may  be  either  a  mere  acknowledgment 
of  payment  or  delivery,  or  they  may  also  con- 
tain a  contract  to  do  something  in  relation  to 
the  thing  delivered.  In  the  former  case,  and 
so  far  as  the  receipt  ^oes  only  to  adcnowledge 
payment  or  delivery,  it,  the  receipt,  is  merely 
prima  fncie  evidence  of  the  fact,  and  not*  con- 
clusive, and  therefore  the  fact,  which  it  recites 
may  be  contradicted  by  oral  testimony,  but  in 
so  far  as  it  is  evidence  of  a  contract  between  the 
parties,  it  stands  on  the  footing  of  all  other  con- 
tracts in  writing,  and  cannot  he  contradicted  or 
varied  by  parol  evidence.  1  Greenl.  Ev.  (12th 
ed.)  S  305;  Bradley  ▼.  Dunipace,  1  Hurls.  & 
Colt,  525.  Text  writers  mention  the  bill  of 
lading  as  an  example  of  an  instrument  which 
partakes  of  a  twofold  character,  and  such  com- 
mentators agree  that  the  instrument  may,  as 
between  the  carrier  and  the  shipper,  be  contra- 
dicted and  explained  in  its  recital  that  the 
goods  were  in  good  order  and  well  conditioned, 
by  showing  that  their  internal  state  and  condi- 
tion was  bad  or  not  such  as  is  represented  in 
the  -instrument,  and  in  like  manner,  in  respect 
to  any  other  fact'  which  it  erroneously 
602*]  *recites,  hut  in  all  other  respects  it  is 
to  be  treated  like  other  written  contracts. 
Ha  sting fi  v.  Pepper,  11  Pick.  42  Clark  y.  Bam- 
weU,  12  How.  272;  Ellis  y.  Willard,  9  N.  Y. 
529;  Babcock  v.  May,  4  Ohio.  346;  Adams  y. 
Packet  Co.  5  C.  B.  (N.  8.)  492;  Sack  v.  Ford, 

13  C.  B.  (N.  S.  )  100. 

Bills  of  lading,  when  signed  by  the  master, 
duly  executed  in  the  usual  course  of  business, 
bind  the  owners  of  the  vessel  if  the  goods  were 
laden  on  board  or  were  actually  delivered  into 
the  custody  of  the  master,  but  it  is  well-settled 
law  that  the  owners  arc  not  liable,  if  the  party 
to  whom  the  bill  of  lading  was  given  had  no 
coods,  or  the  goods  descri&d  in  the  bill  of  lad- 
ing were  never  put  on  board  or  delivered  into 
the  custody  of  the  carrier  or  his  agent.  The 
Freeman,  iS  How.  187,  15  L.  ed.  343;  Maude  & 
P.  Ship.  233;  Grant  y.  Nonoay,  10  C.  B.  665; 
Zipsy  y.  Hill,  Fost.  A  Fin.  573;  Meyer  v. 
Dresser,  16  C.  B.  (N.  S.)  667.  Proof  of  fraud 
38  certainly  a  good  defense  to  an  action  claiming 
damages  for  tfie  non-delivery  of  the  goods,  but 
it  is  settled  law  in  this  court  that  a  clean  bill 
of  lading  imports  that  the  goods  are  to  be  safe- 

14  Wall. 


ly  and  properly  stowed  under  deck,  and  that  it 
is  the  duty  of  the  master  to  see  that  the  cargo  is 
so  stowed  and  arranged  that  the  different  goods 
may  not  be  injured  by  each  other  or  by  the 
motion  or  leakage  of  the  vessel,  unless  by  agree- 
ment that  service  is  to  be  performed  by  the 
shipper.  The  Cordes,  21  How.  23,  16  L.  ed.  46; 
Sanaeman  y.  Scurr,  Law.  Rep.  2  Q.  B.  98; 
Stcainston  y.  Oarrick,  2  Law  Jour.  N.  S.  Ex. 
355;  African  Co.  y.  Lamzcd,  Law  Rep.  1  C.  P. 
220;  Alston  v.  Herring,  11  Exch.  822.  Express 
contracts  may  be  made  in  writing  which  will  de- 
fine the  obligations  and  duties  of  the  parties, 
but  where  those  oblitmtions  and  duties  are  evi- 
denced by  a  clean  biu  of  lading,  that  is,  if  the 
bill  of  lading  is  silent  as  to  the  mode  of  stow- 
ing the  goods,  and  it  contains  no  exceptions  as 
to  the  liability  of  the  master,  except  the  usual 
one  of  the  dangers  of  the  sea,  the  law  provides 
that  the  goods  are  to  be  carried  under  deck,  un- 
less it  be  shown  that  the  usage  of  the  particular 
trade  takes  tht  case  out  of  the  general  rule  ap- 
plied in  such  controversies.  Abb.  Ship.  (7th 
Am.  ed.)  345;  Smith  y.  Wright,  1  Cai.  43; 
Gould  y.  Oliver,  2  M.  &  G.  208 ;  Waring  v. 
Morse,  7  Ala.  .343;  Falkner  v.  Earlc,  3  Best  & 
Sm.  363.  Evidence  of  usage  is  admissible  in 
^mercantile  contracts  to  prove  that  the  [*603 
words  in  which  the  contract  is  expressed,  in  the 
particular  trade  to  which  the  contract  refers, 
are  used  in  a  particular  sense  and  different  from 
the  sense  which  they  ordinarily  import;  and  it 
is  also  admissible  in  certain  cases,  for  the  pur- 
pose of  annexing  incidents  to  the  contract  in 
matters  upon  which  the  contract  is  silent,  but 
it  is  never  admitted  to  make  a  contract  or  to 
mdd  a  new  element  to  the  terms  of  a  contract 
previously  made  by  the  parties.  Such  evidence 
may  be  introduced  to  explain  what  is  ambigu- 
ous, but  it  is  never  admissible  to  vary  or  contra- 
dict what  is  plain.  Evidence  of  the  kind  may 
be  admitted  for  the  purpose  of  defining  what  is 
uncertain,  but  it  is  never  properly  admitted  to 
alter  a  general  rule  of  law,  nor  to  make  the 
legal  rights  or  liabilities  of  the  parties  other  or 
different  from  what  they  are  by  the  common 
law.  Oelrieks  y.  Ford,  23  How.  03,  16  L.  ed. 
538;  Bar%ard  y.  Kellogg,  10  Wall.  383^  19  Lw  ed. 
987;  Simmons  v.  Law,  3  Keyes,  219;  Spartali 
v.  Beneeke,  10  C.  B.  222.  Cases  may  arise 
where  such  evidence  may  be  admissible  and  ma- 
terial, but  as  none  such  was  offered  in  this  case 
it  is  not  necessary  to  pursue  that  inquiry.  Ex- 
ceptions also  exist  to  the  rule  that  parol  evi- 
dence is  not  admissible  to  yary  or  contradict 
the  terms  of  a  written  instrument  wherv  it  ap- 
pears that  the  instrument  was  not  within  the 
statute  of  frauds  nor  under  seal,  as  where  the 
eyidence  offered  tends  to  prove  a  subsequent 
agreement  upon  a  new  consideration.  Subse- 
quent oral  agreements  in  respect  to  a  prior 
written  agreement,  not  falling  within  the 
statute  of  frauds,  may  have  the  effect  to  enlarge 
the  time  of  performance,  or  may  vary  any 
other  of  its  terms;  or,  if  founded  upon  a  new 
consideration,  may  waive  and  discharge  it  al- 
together. Emerson  y.  Slater,  22  How.  41.  16  L. 
ed.  417;  Goes  y.  Nugciti,  5  Barn.  A  Ad.  6S; 
Nelson  r.  Boynton,  3  Met.  402;  1  Greenl.  Ey. 
303;  Harvey  v.  Grabliam,  6  Ad.  &  E.  61.  Ver- 
bal agreements,  however,  between  the  parties  to 
a  i^^nrittec  contract,  made  before  or  at  the  time 
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of  the  expcution  of  the  contract,  are,  in  general, 
inadmissible  to  contratlict  or  vary  its  term* 
604*]  *or  to  affect  its  construction,  as  all 
such  verbal  agreements  are  considered  as 
merfiefl  in  the  written  contract.  Ruse  v,  Tna. 
Co.  23  X.  Y.  619;  Wheelton  v.  Hardiaty,  d  Ell. 
&  h\,  2!M);  2  Sm.  L.  Cas.  758;  Ang.  Car.  (4th 
cd.)  $  229. 

Apply  that  rule  to  the  case  before  the  court 
and  it  is  clear  that  the  ruling  of  the  court  be- 
low was  correct,  as  all  the  evidence  offered  con- 
sisted of  conversations  between  the  shippers 
and  the  masti'r  before  or  nt  tlie  time  tlie  bill  of 
lading  was  executed.  Unless  the  bill  of  lading 
contains  a  social  stipulation  to  that  etfi^ct  tin* 
master  is  not  authorized  to  stow  the  goods  sent 
on  board  as  cargo  on  deck,  as  when  he  signs  tlie 
bill  of  lading,  if  in  coimnon  form,  he  contracts 
to  convev  the  merrhandiso  safelv.  in  the  usual 
ino«le  of  conveyance,  nhich,  in  the  absence  of 
prooi  of  a  contrary  usage  in  the  particular 
trade,  requires  that  the  goods  shall  be  safely 
stowed  imder  deck ;  and  when   the   master   de- 

garts  from  that  rule  and  stows  them  on  deck, 
e  canm^t  exempt  either  himself  or  the  vesseV 
from  liability,  in  case  of  loss,  by  virtue  of  the 
exception  of  dangers  of  the  seas,  unless  the 
dangers  were  such  as  would  have  occasioned  the 
loss  even  if  tlu;  goods  had  be<*n  stowed  as  re- 
quired by  the  contract  of  affreightment.  The 
Jicbrrfa,  Ware,  210:  Dodtfc  v.  liartoL  o  Gr«'enl. 
R.  2Sb:  WoJcott  v.  ln/t.  Co.  4  Pick.  420;  Copper 
Co.  V.  Ins.  Co.  22  Pick.  lOS;  .\iUiin8  v.  Ins.  Co. 
22  Pick.  03.  Contracts  of  the  master,  within 
the  scope  of  his  nuthority  as  such,  bind  the  ves- 
sel and  give  the  creditor  a  lien  upon  it  for  his 
security,  except  for  repairs  and  supplies  pur- 
clwised  in  the  home  port,  and  the  master  is  re- 
sponsible for  the  safe  stowage  of  the  cargo 
imder  deck,  and  if  he  fails  to  fulfil  that  duty 
he  is  responsible  for  the  safety  of  the  g«u)ds  nnd 
if  thev  are  sacrificed  for  the  common  safctv.  the  ' 
goo<ls  stowed  under  deck  do  not  contribute  t^) 
the  loss.  The  Paratpm.  Ware.  320,  .'^31 :  2  | 
Phil.  Ins.  §  704 ;  Drooka  v.  Ins.  Co.  7  Pick.  2.>0. 
Ship-owners,  in  a  contract  by  a  bill  of  lading 
for  the  transportation  of  merchandise,  take 
upon  themselves  the  responsibilities  of  common 
carriers,  and  the  master,  as  the  agent  of  such 
owners,  is  bound  to  have  the  cargo  safely  se- 
cured under  deck,  unless  he  is  authorized  to 
605*]  carry  the  goods  on  *deck  by  the  usage 
of  the  particular  trade  or  by  the  consent  of  tlie 
shipper,  and  if  he  would  rely  upon  the  latter  he 
must  take  care  to  require  that  the  consent  sliall 
be  expressed  in  a  form  to  be  available  as  evi- 
dence under  tlie  general  rules  of  law.  The 
IVaJilo,  2  Ware,  102;  Blnehett  v.  Exchange  Go. 
2  Cromp.  &  J.  2.50;  1  Arn.  Ins.  09;  Lenox  v.  In- 
sura  nee  Co.  3  Johns.  Cas.  178. 

Where  goods  are  stowed  under  deck  the  car- 
rier is  bound  to  prove  the  casualty  or  vis  major 
which  occasioned  the  loss  or  deterioration  of  the 
property  which  he  undertook  to  transport  and 
deliver  in  good  condition  to  the  consignee,  and 
if  he  fails  to  do  so,  the  shipper  or  consignee, 
as  a  general  rule,  is  entitled  to  his  remedy  for 
the  non-delivery  of  the  goo<ls.  No  such  conse- 
quences, however,  follow  if  the  goo<ls  were 
Btowed  on  deck  by  the  consent  of  the  shipper,  as 
in  that  event  neither  the  master  nor  the  owner  i 
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is  liable  for  any  damage  done  to  the  goods  by 
the  perils  of  the  sea  or  from  the  necessary  ex- 
posure of  the  property,  but  the  burden  to  prove 
such  consent  is  upon  the  carrier,  and  ho  must 
take  care  that  he  has   competent   evidence  to 
prove  the  fact.      Shackleford  v.  lT*i7cojr,  9  La. 
38.       Parol  evidence  said  Mr.  Justice  Xel!«on, 
in  the  case  of  Creery  v.  //o?/y,  14  Wend.  2S,  is 
inadmissible  to  vary  the  terms  or  legal  import 
of  a  bill  of  lading  free  of  ambiguity,  and  it  was 
accordingly  held  in  that  case  that  a  clean  bill 
of  lading  imi>ort8  that  the    goods    are    stowetl 
under  deck,  and  that  parol  evidence    that   thi» 
vendor  agreed  that  the  goods  should  be  stowed 
on  deck  could  not  legally  be  received  even  in  an 
action  by  the  vendor  against  the  purchaser  for 
the  price  of  the  goods  which  vv-ere  lost  in  conse- 
quence of  the  stowage  of  the  goods  in  that  man- 
ner  by   the   carrier.     Even  where   it  appt-'nred 
that  the  shipper,  or  his  agent  who  delivered  the 
goods  to  the  carrier,  repeatedly   saw   them   as 
they  were  stowed  in  that  way  and  made  no  ob- 
jection to  their  being  so  stowed,    the    supreme 
court  of  Maine  held  that  the  evidence  of  tlh>^ 
facts  was  not  admissible  to  varv  the  lejral  im- 
I>ort  of  the  contract  of  shi])ment ;  that  the  hill 
of  lading   being   what   is   called  &   clean  bill 
of  lading,  it  bound  the  owners  of  the  vessol  to 
carry  the  goods   *under  deck,  but  the    ['BOB 
court     admitted    that   where   thei*e    is    a   well 
known  usage  in  reference  to  a  particular  trade 
to  carry  the  goods  as  convenience  nmy  require, 
either  upon  or  \mder  deck,  the  bill    of    latling 
may  im]>ort  no  more  than  that  the  cargo  shall 
1k»  carried  in  the  usual  manner.    Sprottf  v.  />Ort- 
»/W/,  20  Me.  187;  2  Tay.  Ev.    $S    10G2,    lni;7; 
Jfope  V.  State  Hank.  4  La.  212;  1  Arn.  Ins.  70; 
Laphnm  v.  Ins.  Co.  24  Pick.  1.     Testimony  to 
prove  a  verbal  agreement  that  the  go«j<N  nii;»ht 
be  stowed  on  deck  was  offered  by  the  d<*fiMi?e 
in  the  CJise  of  liarher  v.  Brace,  3  Conn.  14,  but 
the  court  rejected  the  testimony,  holding  that 
the  whole  conversation,  both  l>efore  and  at  the 
time  tlie  writing  was  given,  was  mergeil  in  the 
written  instrument,  which,  undoubtedly,  i-  the 
correct  rule  upon  the  subject.      Written  instru- 
ments cannot  Tk*  contradicted  or  Varied  l>v  ovi- 
dence  of  oral  conversations  between  the  parti^^a 
whicii  took  place  before  or  at  tlu*  time  tlu*  writ 
ten  instrument  was  executed;  but  in  the  ca<c  of 
a  bill  of  lading  or  a  charter-party,  evidence  of 
usage  in  a  particular  trade  is   admissiblo    to 
show  that  certain  goods  in  that  trade  may  be 
stowed  on  deck,  as  was  distinctly    deeicUnJ    in 
that  case.      Barber  v.  Brace,  3  Conn.  \^;  \  Sm. 
L.  Cas.  6th  Am.  ed.  837.    But  evidence  of  n^feige 
cannot  be  admitted  to  control  or  vary  the  jwt^'j- 
tive  stipulations  of  a  bill  of  lading,  or  to  siil»s-i; 
tute  for  the  express  terms  of  the  instnnnent  an 
implied  agreement  or    usage   that   the    ri«rri*»r 
shall  not  l)evboimd  to  keej),  transf»ort    an<l    <le- 
liver  tl>e  goods  in  good  order  antl  condition. 
The  RcesifJe,  2  Sumn.  570;  1  Duer,  Ins.  sec.  17. 
Remarks,  it  must  lie  admitted,  are   found    ip 
the  opinion  of  the  court,  in  Uie  case  of  Vem^ird 
V.  Hudson,  3  Sumn.  400,  and  also  in  the  case  of 
fJnyirard  v.  Fftevens,  3  Gray,  101.  which   inxXfT 
the  views  of  the  appellant,  but  the  weight  of 
authoritv  and  all  tlie  analogies  of  the  ruU*-*  of 
evidence  support  the  conclusion  of  the  court  he- 
low,  and  the  cdurt  here  adopts  that  conc1n*ion 
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as  the  correct  rale  of  law,  subject  to  the  quali- 
fications herein  expressed. 
Decree  affirmed. 


lis*]   •?.  B.  FOULKE,  Admr.  of  James  B. 
Taylor,  Deceased,  et  al,  Flffe,  in  Err., 

V, 

W.  H.  ZIMMERMAN  and  E.  E.  Norton,  As- 
signee, etc; 
and 
P.  H.  FOULKE,  Admr.  of  James  B.  Taylor,  De- 
ceased, et  al.,  Plffs.  in  Err., 

V. 

LOUIS  HUBERT  and  £.  E.  Norton,  Assignee, 

etc 

(See  8.  C.  14  Wall.  118-116.) 

Probate  of  foreign  tcill  in  Louisiana,  when  valid 
— purchaser  from  devisee,  when  protected — 
order  setting  aside  will,  when  does  not  affect 
purchaser, 

*1.  A  probate  In  Louisiana,  of  the  will  of  a  per- 
son who  died  domiciled  In  New  York,  is  ralld  unlll 
set  aside  in  the  Louisiana  court ;  though  the  order 
of  the  surroj^ate  in  New  York  has  been  reversed  in 
the  supreme  court  of  that  state,  on  which  the 
Louisiana  probate  was  founded. 

2.  A  purchaser  from  the  devisee  of  such  will  of 
real  estate  In  Loulslaua,  while  the  order  of  the 
Louisiana  court  establisnlnur  the  will  remains  in 
force,  is  an  innocent  purchaser,  and  is  not  affected 
by  a  subsequent  order  setting  aside  the  will,  to 
which  he  is  not  a  party. 

3.  Such  an  order,  founded  on  a  verdict  and  judg- 
ment In  New  York  declaring  the  will  void,  obtained 
X>y  collusion  between  the  devisee  under  the  will  and 
tne  heirs  at  law,  cannot  affect  the  purchaser  from 
the  devisee,  made  in  good  faith  before  such  verdict 
and  Judgment. 

[Nos.  331,  332.] 
Bubmitted  Dec.  12, 1811,    Decided  Feb.  5, 1872. 

IK  EK ROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  case  is  stated  by  the  court. 

Uessrs.  Wallace,  Field,  and  Ha^dUn,  for 
plaintiffs  in  error: 

John  F.  Clew  could  convey  no  greater  title 
than  he  himself  had,  and  he  acted  in  bad  faith. 
Civ.  Code.  2010. 

A  judgment  duly  authenticated  from  another 
state  imports  full  faith  here,  in  relation  to  the 
matters  embraced. 

Hen.  Dig.  748. 

The  whole  succession  being  in  litigation,  a 
sale  of  the  property  by  J.  F.  Clew  before  it 
was  decided,  could  give  no  title,  and  the  pur- 
chaser cannot  plead  good  faith  or  want  of 
notice;  no  notice  is  required  in  such  a  case. 

Civ.  Code,  art.  2428. 

"A  vendee  or  mortgagee,  though  for  a  valua- 
ble consideration  and  without  notice,  express 
or  implied,  of  a  pending  litigation  touching  the 
property,  is  bound  by  the  judgment  against  his 
vendor  or  mortgagor." 

Hen.  Dig.  754,  No.  11. 

•'Pending  a  revocatory  action  to  subject  prop- 
erty to  plaintiff's  claim,  no  alienation  can  be 
made  to  his  prejudice.  The  alienee  is  protected 
neither  bv  his  good  faith  nor  want  of  notice." 

Hen.  Dig.  1320.  12;  3  La.  Ann.  249;  9  La. 
Ann.  257. 

But  there  was  full  notice  in  the  proceedings. 

*IIeadnotes  by  Mr.  Justice  Milleb. 
14  Wall. 


and  in  the  certificate  of  the  surrogate  to  t^ie 
copy  of  the  will,  that  there  was  an  appeal  in 
New  York. 

A  title  founded  on  a  will  falls  if  there  was 
no  will,  and  the  law  of  the  domidl  rules. 

Civ.  Code,  arts.  1589,  1681-2;  Robert  v.  AU 
Hers,  17  La.  Ann.  4,  2  Hob.  427. 

The  pretended  will  was  no  will  according  to 
the  law  of  Louisiana,  being  neither  olograpnic, 
nuncupative  nor  mystic,  and  ew  parte  probate 
orders  are  not  binding  on  those  not  parties  to 
them. 

C.  P.  arts.  935,  939;  2  La.  Ann.  724. 

To  prescribe  with  good  faith  under  a  title 
valid  in  form  only,  it  is  necessary  to  possess  as 
owner  (Clew  was  executor  up  to  18G6)  and  for 
ten  years. 

Civ.  Code,  3399,  3404,  3409,  3453,  3455,  3476; 
lb,  3414,  3416,  3437,  495. 

The  seisin  vested  in  the  heirs  at  the  death, 
and  their  title  to  the  property,  in  the  succes- 
sion of  Elizabeth  Clew,  has  never  been  de- 
vested. 

Ware  T.  Jones,  19  La.  Ann.  428. 

Messrs.  Albert  Voorhies  and  Eli  Billinss, 
for  defendants  in  error  contended : 

I.  That  the  purchasers  acquired  in  good  faith 
from  the  universal  legatee,  who  had  regularly 
administered  as  executor  of  the  succession  of 
Elizabeth  Clew,  deceased,  and  who,  after  his 
final  discharge  as  such,  had  been  placed  in  pos- 
session; that  this  constitutes  a  valid  title  unto 
them;  and  that  the  subse<|uent  proceedings 
had  in  that  court,  at  plaintiff's  instance,  cao 
have  no  retroactive  effect  upon  the  validity  of 
such  titles — more  especially  as  these  defend- 
ants were  not  parties  to  these  late  proceedings. 

11  La.  R.  9;  3  R.  R.  119;  18  La.  Ann.  R.  408. 

II.  That,  by  virtue  of  said  compromise,  the 
matter  of  the  validity  of  the  will  as  affecting 
the  real  estate,  had  ceased  to  be  a  matter  of  liti- 
gation; and  that,  to  that  extent,  the  will  was 
and  is  now  in  full  force  in  the  second  district 
court  of  Louisiana.  Civ.  Code,  arts.  3071, 
3038. 

Such  compromise  or  transaction  has  the  force 
of  res  judicata.    Civ.  Code,  arts.  3078,  3045. 

III.  That,  by  the  compromise  of  1864,  the 
plaintiffs  became  the  successors  by  particular 
title  of  John  F.  Clew,  under  whom  aefendants 
hold  by  virtue  of  sales  with  prior  registry;  and 
they  are  estopped  from  questioning  defendants' 
titles. 

Civ.  Code,  arts.  2235-2239  (2232-2235). 

IV.  That  in  no  event  can  the  litigation  in  the 
mortuaria  of  a  snocession  in  another  state  con- 
trol the  mortuaria  of  Louisiana  estate,  as  both 
of  said  successions  are  distinct  from  and  inde- 
pendent of  each  other. 

V.  John  F.  Clew,  rot  being  a  resident  of  New 
Orleans,  having  died  abroad,  and  having  no 
property  in  New  Orleans,  the  second  district 
court  had  no  jurisdiction  whatever  to  open  his 
succession  and  compel  the  public  administrator 
to  appear  as  a  figurant  in  these  proceedings. 

Johnson  v.  Bfoion,  3  Mart.  (N.  S.)  601;  5 
R.  R.  9;  6  R.  R.  508;  10  R.  R.  18. 

VI.  It  was  further  incumbent  on  the  plain- 
tiffs, since  the  executor  had  actually  adminis- 
tered under  tlie  orders  of  the  second  district 
court,  to  have  themselves  recognized  as  heirs 
contradictorily  with  him;  and  the  executor's 
death  did  not  authorize  the  plaintiffs  to  proceed 

78S 


B5-87 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Dec.  Teiu, 


mgaiiui  this  executor's  administrator,  in  order 
to  have  theniHelves  recognized  as  heirs. 

C.  P.  art.  1000;  Civ.  Code,  art.  1193  (1181). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  bring  their  petitions  in  the  cir- 
cuit court  for  the  district  of  Louisiana,  in  the 
nature  of  actions  of  ejectment,  to  recover  cer- 
tain lots  in  New  Orleans,  and  also  rents  and 
profits. 

They  claim  as  heirs  at  law  of  Elizabeth  Clew, 
who  died  in  New  York  in  the  year  1850,  and 
there  seems  to  be  no  question  that  they  are  her 
next  of  kin,  or  purchasers  from  them,  and  that 
•he  died  seised  of  the  property. 

The  defendants  claim  as  purchasers  from 
John  F.  Clew,  husband  of  said  Elizabeth,  under 
a  will  of  said  Elizabeth,  probated  in  the  proper 
oourt  of  New  Orleans  in  January,  18G1,  which 
will  declared  him  to  be  her  sole  heir  and  uni- 
versal legatee. 

This  will  was  admitted  to  probate  in  Louisi- 
ana on  the  stren^h  of  an  order  of  the  surrogate 
of  New  York  admitting  it  there,  as  her  last 
will  and  testament,  and  the  record  of  the  sur- 
rogate court  of  New  York,  on  which  the  will 
11 4*  J  was  probated  *ln  New  Orleans,  showed 
that  an  appeal  had  been  taken  from  the  order 
establishing  the  will.  This  appeal  was  prose- 
cuted to  success,  so  that  in  February,  18G1,  very 
•oon  after  the  probate  in  New  Orleans,  the  su- 
preme court  of  New  York  reversed  the  order  of 
the  surrogate  and  made  up  certain  issues  of 
fact  to  be  tried  by  a  jury.  The  case  in  New 
York  ftoems  to  have  remained  in  this  condition 
until  November,  1800,  when  the  trial  was  had 
and  verdict  and  judgment  rendered  that  the 
supposed  will  had  been  revoked  and  that  Eliza- 
beth Clew  died  Intestate. 

In  the  meantime  John  F.  Clew  had  adminis- 
tered u])on  the  estate  in  Louisiana  and  in 
August,  1864,  filed  his  final  account,  and  on  the 
20th  March,  180fi.  received  from  the  probate 
court  an  order  of  final  discliarge,  placing  him  in 
possession  of  the  property  aa  universal  legatee 
of  Elizabeth  Clew.  On  that  dav,  and  on  the 
11th  day  of  April,  1800.  just  after  this  order, 
John  F.Clew  sold  at  public  auction  the  lots  now 
claimed,  by  two  separate  sales,  to  Phelps,  and 
to  Layniond,  under  whom  defendants  claim, 
and  the  deeds  were  duly  recorded  in  the  proper 
office,  one  on  the  11th  and  the  other  on  the  13th 
day  of  April.  All  this  was  before  the  verdict 
and  judgment  declaring  the  will  void  in  New 
Y'ork. 

It  al^  appears  that  in  the  year  1804,  three 
Tears  after  the  issues  of  fact  had  been  ordered 
by  the  supreme  court  of  New  York,  and  two 
years  before  those  issues  were  tried,  the  plain- 
tiffs, or  the  heirs  of  ElizabeUi  Clew,  under 
whom  they  claim,  made  a  compromise  with 
John  F.  Clew,  and  for  the  consideration  of  $30,- 
000  he  made  them  a  quitclaim  deed  of  all  his 
interest  in  the  e.otate  of  Elizabeth  Clew,  of 
which  compromise  and  deed  the  New  Orleans 
purchasers  had  no  notice,  and  which  was  not  re- 
corded in  Ixmisiana  until  after  their  purchase 
and  after  their  deeds  had  been  recorded.  Nor 
does  it  appear  that  they  were  parties  or  had 
notice  of  the  proceedings  in  New  York  by  which 
th«'  will  of  Mrs.  Clew  was  held  void. 

These  facts  are  all  found  by  the  couil  aa  the 
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foundation  of  its  judgment^  with  others  which 
we  do  not  deem  material.  For  instance,  it  it 
found  that  proceedings  were  taken  by  the 
^heirs  to  have  the  probate  of  Elizabeth  [*116 
Clew's  will  in  New  Orleans  set  aside,  but  as 
this  was  after  the  purchase  under  which  the  de- 
fendants claim  and  without  notice  to  them,  we 
think  they  cannot  be  bound  by  it. 

Nor.  do  we  think  that  the  collusive  trial  in 
New  Y''ork  between  John  F,  Clew  and  the  heirs 
of  Mrs.  Clew  can  have  any  effect  on  the  rights 
of  the  defendants  derived  under  the  probate  of 
the  will  in  New  Orleans. 

The  facts  found  bv  the  court  show  beyond 
doubt  that  this  trial  was  had  two  years  after 
Clew  had  sold  out  the  subject  of  litigation  to 
the  other  parties  to  the  suit,  and  eight  months 
after  the  defendants  had,  in  ignorance  of  this 
sale,  bought  of  him,  as  the  rightful  owner,  so 
establish^  bv  the  New  Orleans  court.  There 
can  be  but  little  doubt  that  Clew  defrauded 
both  parties,  and  that  the  defendants  were  in- 
nocent purchasers  from  him,  and  that  plnintifTs 
might  have  protected  both  themselves  and  the 
defendants  by  recording  their  quitclaim  deed, 
which  they  had  withheld  from  record  for  two 
years,  and  that  their  failure  to  do  this  enubled 
him  to  commit  the  fraud.  Finding  that  they 
had  thus  lost  the  lots  in  controversy,  so  far  as 
any  claim  through  that  deed  was  concerned, 
they  revive  the  suit  in  New  York  which  had 
slumbered  for  five  years  on  the  issues  ordered 
for  a  jury,  and  now  having  both  sides  of  the 
litigation  in  their  own  hands,  they  procure  a 
verdict  setting  aside  the  will,  to  enable  them  to 
claim  the  land  as  heirs  of  Elizabeth  Clew,  in- 
stead of  purchasers  under  John  F.  Clew. 

Wc  think  that  this  cannot  prevail,  though 
supported  by  an  ex  parte  proceeding  in  the 
New  Orleans  court  by  which  the  former  orders 
probating  Mrs.  CIew*s  will  and  recognizing  John 
F.  Clew  as  sole  heir  and  legatee  were  set  a^ide. 
The  defendants  were  innocent  purchasers  with- 
out notice  of  anj'thing  wrong,  being  justified 
by  the  judgment  of  the  probate  court  in  the  as- 
sumption that  they  purchased  the  legal  title; 
and  if,  by  making  them  parties  to  a  proper  pro- 
ceeding, this  probate  and  sale  could,  under  any 
circumstances,  be  set  aside,  we  are  of  opinion 
that  the  proceedings  in  New  •York,  on  1*116 
which  the  Louisiana  court  revoked  its  former 
action,  were  collusive  and  fraudulent  as  against 
the  defendants,  who,  under  the  facts  found  br 
the  court,  are  entitled  to  be  protected  in  their 
possession. 

Aa  thi»  iCOB  the  concluBton  of  the  Circvit 
Court,  its  judgment  ia  affirmed  in  both  casta. 


•MICHAEL  HURLEY,  Plff.  in  Err.,  [•SS 

17. 

FRANK  STREET. 
(See  S.  C.  14  Wall.  SMT.) 

Jurisdiction  over  state  judgment — when    case 

dismissed, 

1.  To  fflve  jurisdiction  to  this  court  over  «tatf> 
jod^ments.    It    Is    necessary   to    show   some    qties 

Note. — JuriMiliclion  of  U.  8.  Svprrme  Court, 
where  Fedtral  qucntion  ari»en,  or  where  U  drma^ 
in  question  ttntute,  treaty  or  Constitution  of  U,  S. — 
see  ncce  to  Matthews  v.  Zane.  2  L.  ed.  U.  $^.  654 : 
note  1 3  Martlu  v.  Hunter.  4  L.  ed.  U.  S.  97  :  aod 
note  to  Wllltams  t.  Norrls,  6  L.  ed.  U.  8.  .^71. 
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€lon  under  the  25th  lectlon  of  the  judiciary  act 
was  made  and  decided,  of  which  this  court  has  cog- 
nisance hy  writ  of  error  or  appeal. 

2.  If  It  does  not  appear  from  the  record  that  any 
such  question  was  eftiier  made  or  decided,  the  case 
will  be  dismissed. 

[No.  354.] 
Argued  Feb.  16,  1S72.    Decided  Feb,  19,  1872, 

IN  EKBOR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Motion  to  dismisfl. 

Mr.  Geo.  G.  Wiisl&ty  for  defendant  in  er- 
ror, in  support  of  motion. 

The  counsel  for  the  plaintiff  in  error,  Mesara, 
Lander  d  Merriman  and  J.  W.  Moore,  in 
opposition  to  the  motion  to  dismiss,  stated  their 
case  as  follows: 

Tliis  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Iowa,  and  alloi^*ea  upon  the 
ground  that  in  said  action  the  right  claimed  by 
the  plaintiff,  under  a  patent  issued  by  the  Unit- 
ed States,  and  the  validity  of  an  authority 
■exercised  under  tlie  said  state  of  Iowa,  repug- 
nant to  the  ConstituticMi  of  the  United  States, 
was  drawn  in  question,  and  the  decision  of  the 
«aid  supreme  court  of  said  state  was  adverse  to 
the  right  so  claimed,  and  in  favor  of  the  validi- 
ty of  said  statute  of  said  state. 

This  was  an  action  to  try  titles,  the  plaintiff 
olaiming  under  an  entry  of  the  land  dated  May 
10,  1854,  in  favor  of  Frank  street,  judge  of  the 
oounty  court  of  Pottowotamie  county,  Iowa, 
and  niesne  conveyance  to  plaintiff.  The  de- 
fendant claimed  title  under  a  deed  issued  under 
A  sale  for  taxes,  made  under  the  revenue  acts  of 
<the  state  of  Iowa,  the  74th  section  of  which  pro- 
vides tliat  such  deed  should  be  conclusive  evi- 
dence of  the  following  facts: 

1.  That  the  property  had  been  listed  and  as- 
sessed at  the  time  and  in  the  manner  required 
iby  law. 

2.  That  the  taxes  were  levied  according  to 
law. 

3.  That  the  property  was  advertised  for  sale, 
in  the  manner  and  for  the  length  of  time  re- 
•quired  by  law. 

4.  That  the  property  was  sold  for  taxes,  as 
«tatcd  in  said  deed. 

5.  Tliat  the  grantee  named  in  the  deed  was 
"the  purchaser. 

G.  That  the  sale  was  conducted  in  the  man- 
ner required  by  law. 

7.  That  all  the  prerequisites  of  the  law  were 
<!omplied  with  by  aH  the  officers  who  had,  or 
whose  duty  it  was  to  have  had,  any  part  or 
.action  in  any  transaction  relatinjj  to  or  affect- 
ing the  title  conveyed,  or  purporting  to  be  con- 
-veyed,  by  the  deed,  from  the  listing  and  \-alua- 
tion  of  the  property  up  to  the  execution  of  the 
'deed,  both  inclusive,  and  that  all  things  what- 
soever required  by  law  to  make  a  good  and 
valid  sale,  and  to  vest  the  title  in  the  purchaser 
were  done,  except  in  regard  to  the  three  points 
named  in  this  section,  wherein  the  deed  should 
l)e  prima  facie  evidence  only. 

TO  the  plea  of  defendant  setting  up  this  title, 
-the  plaintiff  interposed  a  demurrer,  the  6th 
point  of  which  was :  "The  law  i^uthorizing  the 
sale  of  real  property  for  delinquent  taxes,  and 
xinder  which  the  deed  was  made  by  which  de- 
fendant claims  title,  is  unconstitutional  and 
void."  This  demurrer  was  overruled  by  the 
oourt  and  this  title  admitted  to  prevail,  and 
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I  the  supreme  court,  upon  revision  thereof,  held 
this  title  valid,  and  as  showing  an  outstanding 
legal  title. 

This  act  contravenes  the  5th  article  of  the 
Amendment  to  the  Constitution  of  the  United 
States. 

The  title  of  the  plaintiff,  derived  from  the 
United  States,  was  devested  by  the  courts  of 
Iowa,  under  a  law  in  direct  violation  of  the 
clause  of  the  Federal  Constitution  above  cited. 

It  may,  however,  be  contended  that  the  plain- 
tiff did  not  bring  this  question  specially  to  the 
notice  of  the  court  below,  and  that,  therefore,' 
no  such  decisicm  was  rendered  as  is  required  by 
the  judiciary  acts  of  Congress.  The  record  is 
silent  upon  the  subject,  except  in  the  pleadings 
where  tlie  objecticm  is  made  to  this  title,  on  ac- 
count of  its  unconstitutionality.  Could  the 
title  set  up  by  the  defendant  have  been  sus- 
tained under  the  pleadings,  without  its  being 
held  by  the  court  that  the  law  authorizing  said 
deed  was  constitutional?  Clearly  not;  for 
upon  that  deed  rested  the  entire  defense,  and 
upon  that  deed  the  court  declared  the  legal  title 
to  this  land  to  be  not  in  the  defendant,  but  that 
the  title  of  the  defendant  had  been  devested  by 
law,  and  that  the  legal  title  was  in  the  grantee 
under  the  tax  deed. 

This  brings  the  case  within  the  purview  of 
the  decisions  of  the  supreme  court. 

The  Bridge  Propra,  v.  Hoboken  Co.  1  Wall. 
110,  17  L.  ed.  571;  Furman  v.  Nichol,  8  Wall. 
44,  19  L.  ed  370;  Armstrong  v.  Treasurer,  etc. 
10  Pet.  281 ;  Croicell  v.  Randell,  10  Pet.  308. 

Mr.  Chief  Justice  Oliaae  delivered  the  opin- 
ion of  the  court: 

To  give  jurisdiction  to  this  court  upon  error 
to  the  highest  court  of  the  state  in  which  a  judg- 
ment or  decree  has  been  rendered,  it  is  neces- 
sary to  show  that  some  question  under  the  25th 
section  of  the  judiciary  act  was  made  and  de- 
cided, of  which  this  court  has  cognizance  by 
writ  of  error  on  appeal.  This  has  been  fre- 
quently ruled.  Crou'cll  v.  Randell,  10  Pet. 
368:  Armstrong  v.  Treaaurer,  16  Pet.  281; 
Phillip's  Practice,  108. 

It  aoes  not  appear  from  the  record  that  any 
such  question  was  either  made  or  decided. 

Much  expense  to  suitors  would  be  spared  if 
counsel  would  attend  to  the  principle  above 
stated,  and  as  we  have  said,  frequently  laid 
down,  before  advising  their  clients  to  resort 
*to  the  appellate  jurisdiction  of  this  [*87 
court  from  the  decisions  of  the  state  courts. 

The  writ  of  error  muat  be  dianiiaaed. 


THE  STEAMBOAT  BRIDGEPORT,  her  Tackle, 
etc.,  Charles  Weeks  and  Robert  Haydock, 
Claimania,  Appta,, 

V, 

GEORGE  SHAW  ei  at, 

(See  14  Wall.  "The  Bridgeport**  116-120.) 
Lighta  on  veaaela — ateamer,  when  held  in  fault, 
1.  When  a  boat  Is  anchored  at  night  in  the  path 

NoTB. — ColliMon;  riuhta  of  steam  and  tailing 
V€8S€l9  trith  reference  to  each  ottter.  and  in  panting 
and  mectinn — see  notes,  13  L.  ed.  U.  8.  537 :  25  C 
ed.  U.  S.  108 ;  28  C.  C.  A.  532 :  2»  C.  C.  A.  368. 

Rules  for  avoiding  collision;  steamer  meeting 
steamer — see  notes.  14  L.  ed.  U.  S.  68 ;  35  L.  ed. 
U.  8.  453;  30  C.  C.  A.  630;  60  C.  C.  A.  254.     ^^ 
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of  vessels,  a  llirbt  Is  indispensable ;  but  It  is  not  re- 
quired where  the  boat  Is  fastened  to  the  shore,  es- 
pecially at  a  place  set  apart  for  such  boats. 

2.  Where  toe  question  of  fault  In  a  collision  lies 
between  a  vessel  at  a  wharf,  out  of  the  track  of 
other  vessels,  and  a  steamer  navigating  a  channel 
of  sufficient  width  for  her  to  move  and  stop  at 
pleasure,  the  fault  generally  will  be  held  to  be 
with  the  steamer. 

[No.  85.] 
Suhmiited  Jan.  2k,  1S72.  Decided  Feb,  19,  1872. 

APPEAL  from  the  Circuit  Ck>urt  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

This  was  a  libel  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  New 
York,  filed  by  the  appellees  in  a  case  of  collis- 
ion. The  district  court  decreed  in  favor  of  the 
libelants,  and  the  decree  was  affirmed  by  the 
circuit  court. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  H.  Owen  d  Noah  for  appellants. 

Mr.  D.  D.  IiC(^d  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court } 

On  the  night  of  the  3d  of  September^  1865, 
the  ship  Margaret  Evans,  belonging  to  the  ap- 
pellees, lay  at  a  wharf  at  Corlaer's  hook,  m 
New  York  in  a  rectangular  recess  outside  of  the 
track  of  vessels  passing  along  East  river.  The 
river  here  nearly  makes  a  right  angle.  Vessels 
from  Long  Island  sound  come  down  on  a  south- 
erly course  to  this  point,  and  having  rounded 
the  hook,  they  then  pursue  a  westerly  and 
southwesterly  course,  to  gain  the  lower  part  of 
the  city. 

On  the  night  in  question,  the  steamer  Bridge- 
port was  running  her  regular  trip  from  Bridge- 
port, Connecticut,  to  the  city  of  New  York, 
bound  for  her  berth  at  Peck  slip.  She  ar- 
rived oflf  the  Houston  street  ferry  in  East  river, 
half  a  mile  above  Corlaer's  hook,  about  three 
o'clock  in  the  morning.  The  night  was  suf- 
ficiently cledr  for  the  persons  in  charge  of  the 
steamer  to  see  their  location  and  to  maintain 
their  usual  speed.  But  at  this  point  they 
struck  a  fog-bank  which,  as  th^  entered  it, 
shut  out  the  view  of  the  shore.  They  could  dis- 
cern the  nearest  lights  and  hear  the  bells  at  the 
ferry  slips.  The  steam  was  shut  down,  and  the 
vessel  proceeded  slowly  on  her  course.  The 
tide  being  flood  and  pretty  strong,  she  had  to 
yrork  against  it;  but  this  gave  her  sufficient 
steerage  way  without  necessitating  much  abso- 
lute speed.  Her  captain  says,  he  supposes 
that  she  was  making  three  or  four  miles  an 
hour  when  she  passed  the  Grand  street  ferry, 
only  three  or  four  feet  from  Corlaer's  hook. 
The  ferry  lights  on  the  New  York  side  wore 
observed,  and  the  bell  was  distinctly  heard. 
Neither  lights  nor  bells  on  the  Williamsburg 
side  were  noticed.  This  made  manifest  what 
her  master  and  crew  admit,  that  she  was  nearer 
to  the  New  York  than  to  the  other  shore;  and 
it  would  seem  to  indicate  that  she  vms  hugging 
the  New  York  siiore  very  closely,  for  such  a 
dark  night,  in  sueh  a  crowded  place.  When 
they  saw  the  lights  on  the  Grand  street  ferry, 
Smith,  the  wheelman,  says  they  commenced 
turning  for  the  purpose  of  rounding  the  point. 
"We  judged  ourselves  well  enough  off,  to  make 
our  way;  pretty  close  in,  but  far  enough  to 
f*^n»^  her.  Unfortunately,  they  shaved  the 
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point  a  little  too  closely.  In  less  than  two  min- 
utes after  passing  the  ferry  light,  and  about  a 
minute  and  a  half  (as  the  \^eelman  thinks) 
after  he  began  to  hold  up  for  change  of  course, 
the  bow  of  the  steamer  struck  the  ship  Margaret 
•Evans  on  her  starboard  side,  just  abaft  ['US 
the  forerigginjg.  She  was  not  lying  at  the  front 
of  the  wharf  in  the  open  stream,  but  at  the  end 
or  return  thereof,  as  if  she  were  inside  the  pier,, 
the  idiarf  projecting  some  thirty  or  forty  feet 
beyond  her  into  the  river,  and  a  large  sloop  of 
war  lying  outside  of  that;  so  that  the  point 
where  the  Margaret  Evans  was  struck  by  the 
steamer  was  over  two  hundred  feet  outside  of 
the  open  •channel  or  passageway  for  ves-  [*119 
sels,  and  three  or  four  hundred  feet  from  the 
track  which  the  steamer  ought  to  have  pur- 
sued. The  latter  had  got  that  much  out  of  her 
way  in  one  and  a  half  or  two  minutes,  whilst 
running  not  more  than  five  or  six  hundred  feet* 
It  seems  almost  impossible  that  she  could  have 
gone  so  far  astray  in  so  short  a  time,  with 
points  of  observation  so  near  at  hand,  without 
great  want  of  skill,  or  great  inattention  to  the 
compass  and  other  indicia  of  course  and  posi- 
tion. When  off  the  Grand  street  ferry  her  of- 
ficers must  have  known  nearly  her  precise  posi- 
tion in  the  river.  Her  deviation  from  the 
channel  seems  utterly  inexcusable.  The  only 
excuse  which  her  officers  profTer  is,  that  it  was 
so  dark  they  could  not  see,  and  they  supposed 
they  were  far  enough  ofT  from  shore,  and  lar 
enough  advanced,  to  change  their  course  for 
rounding  the  hook. 

An  attempt  is  made,  indeed,  to  throw  the 
blame  on  the  Margaret  Evans  herself,  biH^au^e 
she  did  not  have  a  light,  and  because  she  had 
no  anchor  watch.  The  fact  is  she  had  a  night 
watchman  on  board,  and  as  to  a  light,  we  think 
it  is  hardly  necessary  for  a  vessel  lying  at  a 
wharf,  more  than  two  hundred  feet  outside  of 
the  channel,  to  anticipate  the  visit  of  stray 
steamboats  in  the  nighttime  and  to  make  pro- 
vision for  such  an  exigency.  In  Culbcrtaon  v. 
Shaio,  18  How.  684.  15  L.  ed.  493,  Mr.  Justice 
McLean  states  the  law  to  be:  "When  a  boat  is 
anchored  in  the  path  of  vessels,  a  light  is  in- 
dispensable; but  it  is  not  required  where  the 
boat  is  fastened  to  the  shore,  especially  at  m 
place  set  apart  for  such  boats."  If  .it  were 
shown  that  the  local  harbor  r^ulations  re- 
quired it,  the  case  might  be  different.  But 
there  is  no  proof  that  the  harbor  regulations  of 
New  York  required  vessels  moored  at  a  wharf, 
out  of  the  track  of  other  vessel j,  to  carry  a 
light;  and  without  an  express  regulation  to 
that  eflcct  the  law  does  make  it  incumbent  on 
tliem  to  do  so.  In  the  case  of  The  Granite^ 
State,  3  Wall.  310,  18  L.  ed.  179,  it  was  shown 
that  the  harbor  regulations  of  New  York  did 
not  make  it  obliga&ry  on  barges  moored  at  a 
wharf  to  have  either  a  light  or  a  watch;  and 
the  colliding  *steamer  in  that  case  was  [*180 
held  liable,  though  it  was  so  dark  that  the 
barge  could  not  be  seen  till  close  to  her,  and 
though  at  the  time  the  steamer  was  seeking 
to  avoid  contact  with  other  vessels  coming  out 
of  their  docks.  Where  the  question  of  fault 
in  a  collision  lies  between  a  vessel  at  anchor,  or 
at  a  wharf,  out  of  the  track  of  other  vessel% 
and  not  derelict  in  duty,  and  a  steamer  navi- 
gating a  channel  of  sufficient  width  for  her  U> 
move  and  stop  at  pleasure — there  beinjj  no  un- 
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usual  stre88  of  wenther  or  superior  force  to 
drive  the  latter  out  of  her  course — ^it  was  held 
in  the  case  just  cited  that  the  fault,  under  al- 
most any  circumstances,  would  be  held  to  "be 
with  the  steamer.  In  this  case  we  see  no  fault 
at  all  in  the  Margaret  Evans.  She  had  a  compe- 
tent night  watchman  on  board,  and  was  entitled 
to  be  considered  as  safe  from  any  collision  from 
vessels  navigating  the  East  river. 

The  decree  is  a/finned,  tcUh  intereet  and  coats. 


WILLIAM  W.  PUGH,  Plff.  in  Err., 

V. 

JAMES  L.  Mccormick. 

(See  S.  C.  14  Wall.  861-875.) 

Omission  of  stamp  on   indorsement — remission 
of  penalty — immaterial  error. 

1.  The  stamp  act  of  July  14,  1870.  empowers  the 
collector  to  remit  the  penalty  for  omitting  to  stamp 
a  note,  although  such  omission  occurred  prior  to 
the  passage  of  the  act. 

2.  This  court  will  not  reverse  a  Judgment,  where 
It  appears  that  the  error  has  hecome  immaterial, 
and  that  the  same  party  will  be  entitled  to  judg- 
ment If  a  new  trial  U  granted. 

3.  A  stamp  Is  not  required  to  an  Indorsement  of 
a  note,  nor  to  a  certificate  waiving  demand,  notice 
and  piotest.  .    . 

4.  Satisfactory  proof  of  such  waiver  is  in  all  re- 
spects equivalent  in  law  to  compliance  with  the 
requirement. 

[Xo.  98.] 
Argucf    Feb.  7,  J872.    Decided  Feb.  19,  1872. 

IX  ERROR  to  the  Supreme  Court  of  the  State 
of  1/misinna. 
The  case  is  stated  by  the  court. 
Mr.  Miles  Taylor  for  plaintiff  in  error. 
Mr.  Tlioiiias  J.  Durant  for  defendant  in 
error. 

^Ir.  Justice  Clifford  delivered  thot  opinion 
of  the  court: 

Reference  will  be  made  to  the  parties  as  they 
existed  in  the  state  court  where  the  suit  was 
commenced. 

Martin,  on  the  12th  of  April,  1863,  by  his 
promissory  note  of  that  date  promised  to  pay, 
twelve  months  after  date,  to  the  order  of  tlie  de- 
fendant, at  the  place  mentioned  in  the  note, 
$7,000  with  eight  per  cent  interest,  and  the 
note  is  indurscd  by  the  defendant  without  date. 

On  the  7th  of  December  of  that  year  the  de- 
fendant paid  $2,000.  which  is  indorsed  on  the 
note,  and  on  the  17th  of  May  following  he  made 
another  payment  of  $3,000,  for  which  a  receipt 
was  given  by  tlie  ]»]ainti(T.  Prior  to  that,  how- 
ever, to  wit,  on  the  l(ith  of  October  of  the  pre- 
ceding year,  the  following  waiver  of  protest 
was  signed  by  tlie*  defendant,  to  wit,  **Xotice 
of  protest,  demand,  and  ]>rcitest  waivetl,  and  all 
legal  responsibilities  assumed." 

When  the  note  was  executed  no  internal  rev- 
enue sUimps  were  nflixwl  to  it.  and  it  remained 
without  any  such  stamps  until  the  7th  of  Oc- 
367*]  tober.  1809,  when  such  stamps,  to  *the 
nmount  of  $3.*>0.  were,  at  the   request    of   the 

JdnintilT.  nnixwl  to  it,  and  canceled  by  the  col- 
ector  of  internal  revenue  for  the  district,  the 
int<»rest  being  collected  and  the  penalty  remitted 
flfs  more  fully  appears  by  the  certificate  of  the 
collector  set  forth  in  tlio  record. 

Payment  being  refused,  the  plaintiff,  as  the 
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holder  and  indorsee  of  the  note  in  good  faith 
and  for  value.,  on  the  25th  of  Marcli,  1868,  in- 
stituted the  present  action  of  assumpsit  to  re- 
cover the  balance  due  on  the  note.  Service  was 
made  and  the  defendant  appeared  and  pletided 
that  the  plaintiff  aoquirea  the  note  directly 
from  the  maker  of  the  same ;  that  no  considera- 
tion ever  passed  between  the  defendant  and  the 
plaintiff  or  between  the  defendatit  and  the 
maker  of  the  instrument  in  regard  to  the  note^ 
and  the  defendant  also  denied  that  he  was  ever 
legally  bound  by  the  instrument  or  that  he  ever 
at  any  time  rendered  himself  liable  to  pay  the 
nmount.  Neither  party  demanding  a  jury  the 
cause  .was  heard  and  determined  by  the  court, 
and  judgment  was  rendered  for  the  plaintiff  la 
conformity  with  the  declaration. 

Exceptions  were  filed  by  the  defendant,  and 
by  the  exceptions  it  appears  that  the  defendant, 
when  the  plaintiff  offered  the  note  in  evidence, 
objecte<l  to  its  admissibility  upon  three 
grounds :  ( 1 )  Because  the  face  of  the  instru- 
ment was  not  legally  stamped  with  the  internal 
revenue  stamps,  as  required  by  law;  (2)  be- 
cause the  indorsement  on  the  note  was  not  legal- 
ly stamped;  (3)  because  the  certificate  waiving 
demand,  notice  and  protest  was  never  stamped, 
and  he  insisted  that  the  note  for  the  want  of 
such  stamps  could  not  be  admitted  in  evidence. 
All  three  objections  were  overruled,  and  judg- 
ment having  been  rendered  for  the  plaintiff  the 
defendant  appealed  to  the  supreme  court  of  the 
state,  where  the  judgment  was  affirmed. 
\Vhere\i|)on  the  defendant  sued  out  a  writ  of 
error  to  the  state  court,  and  removed  the  cause 
into  this  court  for  re-examination. 

Two  principal  questions  are  presented  by  the 
assipiment  of  errors:  (1)  Whether  the  stamps^ 
affixed  to  the  note  were  legally  aflixed;  (2) 
whether  the  certificate  waiving  demand, 
•notice,  and  protest  was  an  instrument  [*368 
which  the  internal  revenue  laws  required  should 
be  st4imped.  Evidently  a  satisfactory  response 
to  these'  questions  cannot  be  given  without  a 
Ciircful  examination  of  the  several  provisions  in 
the  acts  of  Congress  imposing  such  revenue 
duties,  and  the  modifications  of  the  same  as 
enacted  by  Congress  prior  to  the  tinle  when  the 
note  and  the  certificate  of  waiver  were  offered 
and  admitted  in  evidence. 

Promissory  notes,  exoept  Iwnk-notes  Issued" 
for  circulation,  where  the  note  was  given  for  a 
sum  exceiHling  $2(»  and  not  exceeding  $100.  were 
by  the  act  of  the  1st  of  July,  1802,  subjected  to- 
a  stamp  duty  <»f  five  cents.  Xine  other  ^'ra- 
dations  were  preserilnid  in  the  same , schedule 
by  which  the  nxio  ])er  cent  of -the  duty  was  some- 
\vhat  diminished  as  the  amount  of  the  note 
was  increased .  Where  the  note  exceeded  $."),< M)0, 
the  amount  of  the  stamp  duty  im])osed  by  that 
schedule  was  $1.50*  and  $1  in  addition  for  every 
$2..>00  or  part  of  $2,500  in  excess  of  $5,(H)0,. 
which  shows  that  the  note  given  in  evidence  in 
this  case  was  subject  imder  that  act  to  a  stamp< 
duty  of  $3.50.       12  Stat,  at  L.  480. 

Persons  who  made,  signed,  or  issued,  or 
caused  to  be  made,  signed,  or  issued  any  instru- 
ment, document,  oi*  paper  of  any  kind,  without 
the  same  being  duly  stamped,  were  declareil  by 
the  05th  section  to  be  subject  to  a  penalty  of 
^50,  and  the  further  provision  in  the  same  sec- 
tion was  that  such  instrument,  document,  or 
paper  should  be  deemed  invalid  and  of  nn  ef- 
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feet.  Section  100  also  provided  that  if  any  per- 
son made,  signed,  or  issued,  or  caused  to  be 
made,  signed,  or  issued,  or  accepted,  or  paid, 
-or  caused  to  be  nccopted  or  paid,  with  design  to 
evade  the  payment  of  any  such  stamp  duty,  any 
'bill  of  exchanse,  draft,  or  order,  or  promissory 
note  for  the  payment  of  money  and  liable  to  any 
such  duty,  be  should,  for  every  such  bill,  draft, 
"Order,  or  note,  forfeit  the  warn  of  $200.  12 
Stat,  at  \.  475,  477. 

^60*]  ^Instruments,  documents,  and  papers 
made,  signed,  or  issued  without  being  duly 
stamped  were,  by  the  &5th  section  of  that  act, 
<leclnred  to  be  invalid  and  of  no  effect,  but  the 
24th  section  of  the  act  of  the  14th  of  July  in  the 
•same  year  provided  that  no  instrument,  docu- 
ment, or  pai^er  made,  signed,  or  issued  prior  to  the 
ilrst  day  of  January  then  next  should  be  deemed 
invalid  or  of  no  effect  because  it  was  made, 
signed,  or  issued  without  being  duly  stamped. 
Provision,  liowevcr,  was  made  in  the  same  sec- 
tion that  no  such  instrument,  document  or 
paper  should  be  admitted  or  used  as  evidence 
in  any  court  until  it  was  duly  stamped  nor 
until  the  holder  proved  to  the-  satisfaction  of 
i;he  court  that  he  had  paid  $5  to  the  collector 
for  the  use  of  the  United  States.  12  Stat,  at  L. 
501. 

Exemption  from  such  declared  invalidity  and 
nullity  was  further  extended  to  such  instru- 
ments, documents,  and  papers  made,  signed,  or 
issued  prior  to  the  first  day  of  June,  1863,  by 
the  16th  section  of  the  act  of  the  3d  of  March, 
passed  in  the  same  year,  but  the  same  section 
ailso  provided  that  no  such  instrument,  docu- 
ment, or  paper,  or  any  copy  thereof,  should  be 
admitted  or  uwd  as  evidence  in  any  court  until 
the  required  stamps  were  aiHxed,  together  ^^-ith 
the  initials  of  the  person  affixing  the  stamps 
and  the  date  when  the  same  were  so  affi.Ked.  12 
Stat,  at  L.  725. 

All  laws  in  force  in  relation  to  stamp  duties 
-when  the  act  of  the  30th  of  June,  1864,  was 
passed  were  by  that  act  continued  in  force  until 
the  1st  day  of  August  of  that  year,  and  the 
same  act  adopted  a  new  schedule  of  stamp 
duties,  which  took  effect  from  and  after  that 
day.  By  that  schedule  persons  making,  signing 
•or  issuing  promissory  notes  not  exceeding  $100 
were  required  to  stamp  tlie  same  with  a  five 
•cent  stamp,  and  to  add  another  of  the  same 
amount  for  every  additional  hundred  dollars  or 
fractional  part  of  $100.  13  Stat,  at  L.  291, 
298. 

Neither  deeds,  instruments,  documents,  or 
papers,  ijor  any  copy  thereof,  not  stan>pod,  as 
370*]  required  by  pi-evious  laws  *could  be 
recorded  or  adinittefl  or  us*h1  as  evidence  under 
that  act  until  the  same  was  stamped  as  therein 
required,  but  the  act  provided  that  no  instru- 
-ment,  document,  or  paper  made,  signed,  or 
issued  prior  to  the  passage  of  that  act.  without 
being  stampe<l.  should  \ye  deemed  invalid  or  of 
-no  effect  for  that  cau.se  if  the  stamp  or  stamps 
required  should  be  subsequently  affixed,  and  the 
act  gave  authority  to  the  person  desiring  to  use 
or  to  record  any  such  dee«l,  instrument,  docu- 
ment, writing,  or  paper  as  evidence  to  affix  the 
stamp  or  stamps  thereon  required  in  the  pres- 
ence of  the  court,  register  or  recorder.  13  Stat. 
at  L.  295. 

But  persons  making,  signing  or  issuing  any 
-instrument,  document,  or  paper  of  any  kind,  or 
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who  caused  the  same  to  be  made,  signed,  or  is- 
sued, or  who  accepted  or  paid,  or  caused  to  be 
accepted  or  paid,  any  bill  of  exchange,  draft, 
order,  or  promissory  note  without  the  same  be- 
ing stamped,  were  by  that  act  subjected  to  a 
forfeiture  of  $200,  and  the  further  provision 
was  that  such  instrument,  document,  or  paper, 
bill,  draft,  order,  or  note,  should  be  deenied  in- 
valid and  of  no  effect.    13  Stat  at  L.  294. 

Stamps  were  also  required  b^  the  act  of  the 
3l8t  of  March,  1865,  where  bills  of  exchange 
and  promissory  notes  were  negotiated  as  wdl 
as  wtiere  they  were  accepted  and-  paid,  but  the 
forfeiture  created  by  the  preceding  act  for  the 
intentional  evasion  of  the  requirements  was  re- 
duced to  $50  instead  of  $200,  as  provided  in  the 
prior  law.    13  Stat,  at  L.  481. 

Provision  was  also  made  that  persons  desir- 
ous of  affixing  stamps  to  instruments,  not 
stamped  as  required  by  prior  laws,  miffht  ap- 
pear before  the  collector  of  the  proper  district 
and  affix  the  same  upon  paying  tne  price  of  the 
proper  stamp  and  the  penalty  of  $50,  with  in- 
terest on  the  stamp  auty  if  it  exceeded  the 
amount  of  the  penalty.  Such  acts  being  done, 
that  is,  the  proper. stamp  being  affixed,  the  pen- 
alty paid,  and  a  note  of  those  acts  and  the  date 
thereof  made  in  the  margin  of  the  instrument, 
the  section  provides  *that  the  instrument  [*371 
"shall  thereupon  be  deemed  and  held  to  be  as 
valid  to  all  intents  and  purposes  as  if  stamped 
when  made  or  issued."   13  Stet.  at  L.  481,  482. 

Fifty  dollars  forfeiture  for  making,  signing, 
or  issuing  such  an  instrument,  or  for  causing 
the  same  to  be  made,  signed,  or  issued,  or  for 
accepting,  negotiating,  or  paying,  or  causing  to 
be  accepted,  negotiated,  or  paid,  any  bill  of  ex- 
change, draft,  or  order  or  promissory  note,  with- 
out the  same  being  duly  stamped,  was  also 
imposed  by  the  act  of  the  13th  of  July,  1866.  in 
cases  where  the  act  was  done  with  intent  to 
evade  Uie  provisions  of  that  act,  but  the  col- 
lector was  empowered  by  that  act  to  remit  the 
penalty  and  to  cause  the  instrument  ^to  be  duly 
stomped  in  all  cases  where  it  appeared  to  his 
satisfaction  that  the  omission  to  affix  the  stamp 
happened  by  reason  of  accident,  mistake,  inad- 
vertence, or  urgent  necessity,  and  without  any 
wilful  design  to  defraud  the  revenue,  or  to  evade 
or  delay  the  payment  of  the  duty.  Twelve  cal- 
endar months  from  the  first  day  of  August  thai 
next  were  allowed  to  the  delinquent  party  bj 
that  act.  to  avail  himself  of  that  provision,  and 
the  section  specifically  points  out  the  acts  to  be 
done  by  the  party  and  the  collector  to  render 
the  instrument  as  valid  as  if  it  had  been  stamped 
at  the  time  it  was  made,  signed,  or  issued. 

Original  instruments,  or  a  certified  or  dulv 
proved  copy  thereof,  duly  stamped  so  as  to  en- 
title the  same  to  be  recorded,  may  under  that 
act  be  presented  to  the  clerk,  register,  or  re- 
corder, or  other  ofllcer  having  charge  of  the 
original  record,  and  such  officer  may,  upon  the 
payment  of  the  lawful  fee,  make  a  new  record 
thereof,  and  note  upon  the  original  record  the 
fact  that  the  error  or  omission  in  the  stampim: 
of  the  original  instrument  has  been  corrected 
pursuant  to  law,  and  the  provision  is  that  the 
original  instrument,  or  such  certified  copy  there- 
of, or  the  record  thereof,  may  in  that  event  be 
used  in  all  courts  and  places,  in  the  same  man- 
ner and  with  like  effect  as  if  the  instrument  had 
been  originally  stamped.     14  Stat,  at  L.   143. 
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372*]  •Errors  or  omissions  of  the  kind  which 
occurred  or  happened  before  the  first  day  of  Au- 
gust, 1866,  mi^ht  be  remedied  under  that  act  at 
any  time  within  twelve  calendar  months  from 
that  date,  and  subsequent  .errors  and  omissions 
of  the  kind  might  also  be  remedied  in  the  same 
way  at  any  time  within  twelve  calendar  months 
from  the  time  the  instrument,  document,  or 
paper  was  made,  signed,  or  issued  without  being 
•stamped  as  required  by  law,  but  it  is  quite  clear 
that  the  case  before  the  court  does  not  fall 
within  that  proviso,  as  the  application  to  the 
collector  was  not  made  in  season  to  bring  the 
case  within  either  of  those  regulations. 

Had  legislation  stopped  there  the  ruling  ad- 
mitting the  note  in  evidence  would  certainly  bo 
erroneous,  but  the  act  of  the  14th  of  July,  1870, 
amends  the  preceding  act  by  striking  out  the 
•words  "sixty-six"  in  the  third  proviso,  and  in- 
serting in  lieu  thereof  the  words  "seventy-one," 
whereby  the  collector  of  the  proper  district  is» 
«till  enripowered  to  remit  penalties  of  the  kind 
occurring  or  happening  under  the  circumstances 
^ei»cribed  in  the  third  proviso  of  the  prior 
act. 

Since  the  passage  of  that  act  it  is  conceded 
that  the  collector  may  remit  the  forfeiture 
•therein  imposed  if  it  occurred  "by  reason  of 
accident,  mistake,  inadvertence,  or  urgent  neces- 
sity, and  without  any  wilful  design  to  defraud 
the  United  States  of  the  stamp  or  to  evade  or 
^elay  the  payment  thereof;"  but  it  is  insisted 
that  the  new  provision  does  not  operate  retro- 
spectively; that  it  does  not  empower  the  col- 
lector to  remit  the  penalty  for  any  such  omis- 
sion if  it  occurred  prior  to  the  passage  of  the 
act :  b^it  the  <x>urt  here  is  of  a  different  opinion 
'for  Jieveral  reasons. 

Special  attention  is  called  in  the  first  place 
to  the  peculiar  phraseology  of  the  new  provi- 
sion, which  is  that  section  158  of  the  act  of  the 
30th  of  June,  18G4,  as  amended  by  the  9th  sec- 
tion of  the  act  of  the  13th  of  July,  180G,  be, 
and  is  hereby  amended  as  therein  provided. 
Three  amendments  are  then  made  in  the  last- 
named  act,  as  follows:  (1)  By  striking  out 
^he  words  "fifty  dollars"  in  the  second  proviso 
and  inserting  in  lieu  thereof  the  following: 
'Double  the  amount  of  the  tax  remaining  unpaid, 
373*]  *but  in  no  case  less  than  $50.  (2)  By 
striking  out  the  words  "sixty-six"  in  the  third 
proviso  and  inserting  in  lieu  thereof  the  words 
"seventy-one."  (3)  By  striking  out  the  words 
"sixty-seven"  in  the  last  proviso  and  inserting 
in  lieu  thereof  the  words  "seventy- two."  16 
Stat,  at  L.  257. 

Section  158  of  the  act  first  named  provided 
-that  the  forfeiture,  where  the  omission  to  affix 
the  stamp  was  with  the  intent  to  evade  the  duty, 
should  be  $200,  but  the  succeeding  act  passed 
the  next  year  reduced  the  forfeiture  to  $50.  13 
Stat,  at  L.  293;  13  Stat,  at  L.  481. 

Such  an  omission  subjected  the  party  to  a 
penalty  of  $50,  also  under  the  act  of  the  13th 
of  July,  18(>6,  but  the  penalty  under  the  pres- 
ent act  cannot  exceed  a  sum  which  is  double 
the  amount  of  the  tax  unless  that  sum  is  less 
"than  $5. 

Legislation  in  respect  to  the  amount  of  the 
forfeiture  in  the  earlier  acts  of  Congress  upon 
-the  subject  would  have  been  unnecessary  if  it 
"had  not  been  intended  to  extend  the  jurisdiction 
•of  the  collector  or  some  other  officer  to  delin- 
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quencies  of  the  kind  which  arose  under  the  acts 
of  Congress  therein  mentioned.  All  agree  thai 
the  collector  might,  within  the  period  of  time 
designated  in  those  acts,  remit  such  forfeitures 
or  penalties  for  past  delinquencies  if  the  ap- 
plication, as  before  explained,  was  seasonably 
made,  and  the  court  is  unanimously  of  the 
opinion  that  the  better  construction  of  the  act 
under  consideration  is,  that  Congress  intended 
to  give  such  delinquent  party  a  further  oppor- 
tunity to  remedy  such  errors  and  omissions  on 
the  terms  and  conditions  prescribed  in  the  new 
provision. 

Extended  argument  in  support  of  the  con- 
clusion does  not  seem  to  be  necessary,  as  the 
reasons  to  support  it  are  apparent  from  its 
statement.  Grant  all  that  ana  still  it  may  be 
suggested  that  the  ruling  in  this  case  was  made 
before  the  present  act  was  passed,  and  it  must 
be  admitted  that  the  suggestion  is  correct,  but 
the  new  act  shows  to  a  demonstration  that  the 
ruling  in  question  has  become  immaterial,  hav- 
ing *cea8ed  to  be  prejudicial  to  the  de-  [*374 
fendant,  as  the  collector  now  possesses  the 
power  to  do  what  he  then  did,  that  is,  to  affix 
the  stamps  to  the  note,  remit  the  penalty,  and 
make  the  proper  memorandum  of  his  doings; 
and  it  is  so  dear  that  the  plaintifi*  would  have 
a  right  to  require  those  acts  to  be  done  if  a  new 
trial  were  ordered  that  the  court  is  un- 
hesitatingly of  the  opinion  that  the  judgment 
ought  not  to  be  reversed  for  that  cause,  as  the 
proper  stamps  were  affixed  to  the  instrument 
and  the  amount  of  the  required  duty  was  de- 
posited in  the  Treasury  before  the  pote  was  used 
as  evidence.  Campbell  v.  Wilcox,  10  Wall.  422, 
19  L.  ed.  974;  Toby  v.  Chipman,  13  Allen,  124; 
Corbin  v.  Tracy,  34  Conn.  326 ;  United  States  v. 
Anderson,  9  Wall.  68,  19  L.  ed.  618. 

Where  the  case  is  brought  here  by  a  writ  of 
error  to  a  state  court  for  re-examination,  the 
court  is  not  inclined  to  reverse  the  judgment 
unless  there  is  some  substantial  error  to  the 
prejudice  of  the  complaining  party,  and  es- 
pecially not  where  it  appears  that  the  error  has 
become  immaterial  and  that  the  same  party  will 
be  entitled  to  judgment  if  a  new  trial  is  granted. 
Payment  of  the  stamp  duty  was  made  to  the 
collector  at  the  time  he  affixed  the  stamps  to 
the  note,  and  inasmuch  as  the  government 
makes  no  complaint,  and  the  whole  transaction 
is  characterized  by  good  faith,  the  court  is  of 
the  oj>inion  that  the  judgment  of  the  state 
court  may  be  sustained! 

II.  Objection  is  also  made  that  the  note  was 
not  admissible  as  evidence  because  the  indorse- 
ment was  not  stamped,  but  the  court  is  of  the 
opinion  that  the  objection  is  without  merit,  as 
a  stamp  is  not  required  to  such  a  writing.  Tils. 
Stamp.  172;  Richards  v.  Fravkum,  9  C.  &  P. 
221;  Penny  v.  Innes,  1  Cromp.,  Mees.  &  R, 
439 ;  Bacon  v.  Simpson,  3  Mees.  &  W.  78 ;  Edw. 
Stamp  (2d  ed.),  140;  Tils.  Dig.  28. 

III.  Whenever  a  party  in  a  suit  upon  a  bill 
of  exchange  or  promissory  note  is  required  to 
prove  demand  and  notice  or  protest,  he  may 
comply  with  those  conditions  by  proving  that 
the  opposite  party  waived  the  requirement. 

•Proof  to  that  effect  was  offered  in  ['375 
this  case,  which  consisted  of  the  usual  memoran- 
dum signed  by  the  party  and  written  on  the 
back  of  the  note,  ana  the  statement  in  the  bill 
of  exceptions  is  that  the  defendant,  when  the 
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note  was  offered,  objeet<»d  to  the  ddniissibilit^' 
of  that  writing,  but  the  court  admitted  it  and 
the  defendant  excepted. ' 

Satisfactory  proof  of  waiver  in  such  a  case  is 
in  all  respects  equivalent  in  law  to  a  compli- 
ance with  the  requirement.  Taunton  Bank  v. 
Richardson,  5  Pick.  444;  2  Stark.  Ev.  274; 
Woodman  v.  Thurston,  8  Cush.  167;  Marshall 
V.  Jlitchell,  36  Me.  221;  Coll.  Stamps,  30. 

Such  a  waiver  need  not  he  in  writing,  as  an 
oral  declaration  to  that  effect  would  be  equally 
effectual,  and  it  does  not  appear  that  any  one 
of  the  internal  revenue  acts  contains  any  re- 
quirement if  it  is  in  writing  that  it  should  be 
stamped,  nor  is  any  authority  referred  to  as  a 
support  to  the  objection  taken  to  the  ruling  of 
the  court.  On  the  contrary,  the  supreme  court 
of  California  has  decided "  the  other  way  -and 
this  court  is  of  the  same  opinion.  Pacific  Bank 
V.  DeRo,  37  Cal.  542;  Chit.  Stamps,  192-200. 

Judgment  affirmed. 


F.  BARTEMEYER,  Sb.,  Plff.  in  Err., 

V. 

STATE  OF  IOWA. 

(See  S.  C.  14  Wall.  26-28.) 

Jwisdiciion,  when  examined  inlo^irrit  of  error 
to  state  court — who  may  allow, 

1.  Where  the  case  Is  submitted  to  this  court  on 
printed  arRiimeDt,  the  court  umially  examines  the 
record  to  see  If  it  has  jurisdiction,  whether  the 
question  is  raised  by  counsel  or  not. 

2.  Where  the  supreme  court  of  a  state  which  ren- 
dered thf  Judgment  complained  of,  is  composed  of 
a  chief  Justice  and  three  associate  Justices,  and  the 
writ  of  error  is  allowed  by  one  of  the  associate  Jus- 
tices, the  writ  will  be  dismissed. 

3.  When  the  court  is  so  composed,  the  writ  can 
only  be  allowed  by  the  chief  Justice  of  that  court, 
or  ny  a  Justice  of  the  Supreme  Court  of  the  United 
States. 

4.  In  case  of  a  writ  to  a  court  composed  of  a 
8inj;Io  Judge  or  chancellor,  the  writ  may  1>e  allowed 
by  that  Judjre  or  chancellor,  or  by  a  Justice  of  the 
Supreme  Court  of  the  United  States. 

[No.  304.] 

Buhmitted  Feb,  1, 1872.    Decided  Feb,  26,  1872. 

IK  ERROR  to  the  Supreme  Court  of  the  Static 
of  Iowa. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Wm.  T.  Dittoe  and  C.  Whitaker 
for  plaintiff  in  error. 

Ifr.  Henry  O'Connor,  Atty-Gen.,  of  Iowa, 
for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case,  which  is  a  writ  of  error  to  the 
Bupreme  court  of  Iowa,  is  submitted  to  us  on 
printed  argument. 

In  this  class  of  cases  the  court  has  been  in  the 
habit  of  exnminin<;  the  record  to  see  if  it  has 
jurisdiction  whether  the  question  is  raised  by 
counsel  or  not;  and  the  case  before  us  we  find 
ourselves  compelled  to  dismiss,  because  there  is 
no  proper  allowance  of  the  \iTit  of  error. 

Writs  of  error  to  the  circuit  court,  under  the 
22d  section  of  the  judiciary  act.  issue  as  a  mat- 
ter of  course,  and  can  be  obtnined  from  the 
clerk  of  the  circuit  court,  and,  when  filed  in  his 
office  by  the  party,  are  duly  served.  But  writs 
of  prror  to  the  state  courts  can  only  issue  when 
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one  of  the  questions  mentioned  in  the  25th  sec* 
tion  of  that  act  was  decided  by  the  court  to 
which  the  writ  is  directed,  and  in  order  that 
there  may  1)e  some  security  that  audi  a  question 
was  decided  in  the  case,  the  statute  requires 
that  the  citatiofi  must  be  si^ed  by  the  chief 
justice,  or  jud^,  or  chancellor  of  the  court  ren- 
dering or  passing  the  judgment  or  decree  com- 
plained of,  or  by  a  justice  of  the  Supreme  Court 
of  the  United  States.  It  has  been  the  settled 
doctrine  of  this  court  that  a  writ  of  error  to  t 
state  court  must  be  allowed  by  one  of  the  judj^et 
above  mentioned,  or  it  will  be  dismissed  for 
want  of  jurisdiction,  and  the  case  before  us 
raises  the  question  *whether  the  writ  has  [*M 
been  allowed  by  a  judge  authorized  to  do  so. 

Tlie  supreme  court  of  Iowa,  which  rendered 
the  judgment  complained  of.  is  composo<l  of  a 
chief  justice  and  three  associate  justice***,  and 
this  writ  is  allowed  by  one  of  the  associate 
justices. 

We  are  of  opinion  that  the  act  of  Conirress 
requires  that,  when  there  is  a  court  so  com- 
posed, the  writ  can  only  be  allowed  by  the  chief 
justice  of  that  court/ or  by  a  justice  of  the 
Supreme  Court  of  the  United  States.  In  case 
of  a  writ  to  a  court  composed  of  a  single  judge 
or  chancellor,  the  writ  may  be  alloi;*'ed  by  that 
judge  or  chancellor,  or  by  a  justice  of  the  Su- 
preme Court  of  the  United  States. 

The  result  of  this  construction  of  the  statute 
is  that  the  associate  justice  of  the  supreme 
court  of  Iowa  who  allowed  the  present  writ  had 
no  authority  to  do  so^  and  it  is  accordingly 
dismissed. 

Mr.  Justice  Swayne,  dissent iyg: 
I  dissent  from  the  opinion  just  read.  The 
objection  was  not  taken  by  the  counsel  for  the 
defendant  in  error.  The  writ  of  error  was  al- 
lowed by  an  associate  justice  of  the  supreme 
court  of  the  state — the  court  by  which  uw  al- 
legefl  error  was  connnitted.  This,  I  think,  waa 
sudteient.  In  my  judgment  the  construction 
!  given  to  the  provision  in  question,  of  the  stat- 
ute, is  unwarrantably  narrow. 

I  am  authorizcKl  to  say  that  the  chief  justice 
and  Mr.  Justice  Bradley  concur  in  this  view 
of  the  subject. 


EBER  B.  WABD,  PUJ.  in  Err.,, 

r. 

UNITED  STATES. 

(See  S.  C.  14  Wall.  28-44.) 

WriffCft  proposal — irhcu  uo  proof  of  verbal  pro- 
posal— error  to  chartjc  fact  of  irhich  there  is 
no  proof — court  must  construe  tcritien  pro- 
posal, 

•1.  When  a  plnlntlflT  presents,  as  an  important 
part  of  his  esse,  n  written  proposal,  he  is  not  at  lib- 
erty to  insist  on  a  recovery,  on  the  ground  of  m^re 
sussploiou  ihnt  there  was  a  verbal  proposal  difTerlns 
from  the  one  in  writing  introduced  by  plaintiff. 

•Headnotes  by  Mr.  Justice  Miller. 


Note. — Construction   uf   irritlcn  contracts, 
far  a  tjuestfon  for  the  court. 

The  construction  of  written  Instruments,  tbeir 
slcniticatlon  and  lep:al  efTeot.  are  matters  of  law  for 
the  court.  Brown  v.  Ilu^er.  «2  l*.  S.  (21  I  low.) 
3(»5  :  Estes  v.  Hoothe.  20  Ark.  r»Kn :  Richmond,  etc. 
Co.  v.  Farqiiar,  8  liiackf.  80;  H<»vill  v.  i*imin.  »« 
Eng.  L.  &  Ed-  441  ;  llolman  v.  Crane,  6  Ala.  .'•Tn ; 
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2.  If  there  Is  no  eTideoce  at  all  of  a  different  ver- 
bal proposal  It  is  the  dutj  of  the  court  to  tell  the 
Jurj  there  Is  none  when  requested. 

3.  It  is  error  in  the  court  in  such  case  to  charge 
the  jury  that  thev  may  And  such  a  verbal  proposi- 
tion when  there  Is  nothing  but  mere  suspicion  on 
which  the  J  can  do  so. 

4.  Where  there  is  such  a  written  proposal  It  Is 
the  duty  of  the  court  at  the  request  of  either  party 
to  construe  it,  and  in  doing  so  the  admitted  facts 
concerning  the  relations  of  the  parties  to  the  trans- 
action are  to  be  considered. 

[No.  68.] 
Argued  Jan.  18, 22, 1872,    Decided  Feb.  26, 1872. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan. 

The  case  is  stated  by  the  court. 

Messrs.  C.  I.  Walker  and  Geo.  F.  Ed- 
mvnda,  for  plaint liT  in  error: 

There  is  no  evidence  tending  in  the  least  de- 
gree to  prove  that  the  $80,000  was  paid  to 
defendant,  under  any  other,  proposition  or  ar- 
ransrenient  than  the  written  one  oif  May  14,  1803. 

The  refusal  to  charge  as  requested,  and  the 
charge  as  given,  could  hardly  fail  to  mislead 
and  confuse.  It  permitted  them  (the  jury)  to 
substitute  conjecture  for  deduction,  and  opened 
a  field  beyond  the  sphere  of  the  case,  where  the 
means  of  error  were  abundant. 

Dinckhum  v.  Crairfords,  3  Wall.  194,  18  L. 
«d.  104:  CTiandler  v.  Van  Boeder,  24  How.  226, 
16  L.  ed.  634. 

But  whatever  may  have  been  the  character 
of  the  verbal  proposition  made  before  the  money 
was  paid  over,  there  is  no  evidence  tending  to 
show  that  it  was  actually  paid  over  to  defend- 
ant upon  any  other  proposition  than  that  of 
May  14th,  or  for  any  other  purpose  than  that 
mentioned  therein. 

The  court  erred  in  refusing  to  give  the  con- 
struction to  the  written  proposition  or  contract 
of  ^lay  14th,  requested,  and  in  refusing  to  give 
any  construction  thereto. 

^According  to  the  very  theory  of  the  charge 
of  the  court,  the  jury  were  at  liberty  to  and 
might  well  have  found  that  the  proposition  or 
arrnngement  under  which  the  defendant  re- 
ceived the  $80,000  was  the  written  one  of  ^lay 
14th.  On  that  hypothesis,  it  was  clearly  tlie 
duty  of  the  court  to  give  construction  to  this 
written  instrument.       2  Pars.  Cont.  49,  note. 

Th<»  defendant  was  entitled  to  the  charge  re- 
que-^ted  in  relation  to  this  instrument. 


(a)  That  it  did  not,  as  was  claimed  by  plain- 
tiff constitute  defendant  the  agent  of  the  rail- 
road company,  to  pay  over  to  the  plaintiff  any 
given  sum,  but  he  was  at  liberty  to  make  any 
arrangement  he  saw  fit  with  plaintiff,  for  a 
settlement  and  cancelation  of  bonds  held  by  it. 

(6)  That  if  the  jury  found  that  the  $80,000 
was  paid  to  the  defendant  under  said  proposi- 
tion, the  plaintiff  was  not  entitled  to  recover, 
as  it  was  not  paid  to  him  for  the  use  of  the 
plaintiff  but  to  pay  him  in  full  for  his  own 
services  and  claims,  and  for  procuring  the  set- 
tlement and  cancelation  of  the  bonds  held  by 
the  plaintiff,  and  for  the  delivery  of  the  same 
to  the  railroad  company. 

This  instrument  is,  like  any  other,  to  be  read 
in  the  light  of  surrounding  circumstances.  1 
Greenl.  Ev.,  §  27o;  2  Pars.  Cont.  549;  'Sash  v. 
Tmcne,  5  Wall.  089,  18  L.  ed.  527;  Leake  Cont. 
123. 

The  railroad  company  stood  in  precisely  the 
same  relation  to  the  claim  of  the  defendant  as 
it  did  to  timt  of  the  plaintilf,  except  as  to  the 
one  particular  of  entering  it  upon  its  books. 

The  defendant  held  this  claim,  and  was  urg- 
ing the  directors  to  do  something  in  relation  to 
it.  His  name  was  »U>on  nineteen  of  these  bonds 
held  by  the  plaintiff,  and  while  he  denied  his 
liability,  he  was  anxious  to  have  this  claim  ae 
well  as  his  ovm  arranged,  so  that  no  further 
claim,  valid  or  invalid,  could  be  made  upon  him 
in  relation  thereto. 

Each  party  was  in  a  position  where  a  compro- 
mise was  desirable  and,  under  these  circum- 
stances, the  defendant  obtained  the  proposition, 
and  it  is  to  be  read  in  the  light  which  they 
furnish.  The  light  thus  "furnished  is  in  per- 
fect harmony  with  the  language  of  the  instru- 
ment itself,  which  seems  too  clear  to  require 
construction. 

A  compromise  was  contemplated,  not  of  one 
but  of  both  those  elnims,  and  to  effect  this  com- 
promise of^  both  claims,  the  railroad  company 
was  willing  to  pay  $80,000.  and  proposed  to  de- 
fendant that  if  he  would  discharge  his  own 
claim  and  procure  a  settlement  and  cancelation 
of  that  of  the  plaintiff,  it  would  pay  him  that 
amount. 

He  was  entirely  at  liberty  to  make  the  best 
bargain  with  the  plaintiff  that  he  could;  to  p»y 
it  in  cash  or  to  get  time,  or  to  pay  in  anything 
else  that  the  plaintiff  would  receive. 


Kldd  V.  Cromwell.  17  Ala.  648;  Roffers  v.  Carey. 
47  Mo.  235 ;  Woodman  v.  Chesley.  39  Me.  45 :  Bank 
v.  InHtes.  7  Md.  380:  <'arpentier  v.  Thlston.  24  Cal. 
268:  Shepherd  v.  White.  11  Tex.  346:  Addlngton 
V.  Etheridge,  12  Gratt.  436;  Cox  v.  Freedley,  3:i 
Pa.  124. 

Where  the  construction  and  meaning  are  doubt- 
ful and  d«M)eud  on  extrinsic  evidence.  It  Is  a  ques- 
tion of  fact  for  the  Jury  under  Instructions  ironi 
the  court  as  to  the  effect  of  the  lanpiage  as  ex- 
plained hv  the  evidence.  OuDtlll  v.  Damon.  42  Me. 
271 :  Edeiman  v.  Yealtel.  27  Pa.  20 :  Morse  v.  Wey- 
mouth. 28  Vt.  824  ;  Bradford  v.  R.  Co.  7  Rich.  201 : 
Yea  ton  v.  Tea  ton,  36  Me.  24 «. 

The  weight  of  papers  as  eTidence  and  the  Infer 
ences   to  he  drawn   from   them  are  for  the  Jury. 
McKean  v.  Wagenhlast.  2  Grant.  462 :   Prlmm   v. 
Haren.  27  Mo.  205;  Reynolds  v.  Richards,  14  Pa. 
St.  20o. 

The  construction  of  a  statute,  and  whether  It  I9 
directory  or  Imperat've?  are  questions  for  the  court 
Charlotte  v.  Chouteau.  25  Mo.  46.1 :  Board  v.  Heen 
an.  2  Minn.  3.30 ;  Clarke  v.  Marriott,  9  Gill.  331. 

Where  there  are  terms  of  art  or  science  requir 
top  evidence  to  explain,  or  where  the  terms  are 
not  familiar  or  deflntte.  and  evldenee  Is  required  a« 
to  r*«*'ir  Import,  the  Jury  must  of  necessity  pass  up 
14  Wall. 


on  the  meanlnir  of  these  words.  Brown  v.  Brown, 
9,  Met.  576:  Voorhls  v.  McGlnnls.  48  X.  Y.  278; 
Pollen  V.  LeRoy.  ."^O  N.  Y.  540  ;  (;rIfflthR  v.  Rlirl.y.  37 
Rnic.  L.  &  Eq.  510  :  Grand  Ixtdee  v.  Knox.  27  Mo. 
.315 :  Curry  v.  Schmidt.  54  Mo.  515 ;  Sllverthorne  v. 
Towle.  4  Jones.  L.  362:  Darling  v.  Dodire.  30  Me. 
370 ;  Berry  v.  Btlllnf?s.  47  Me.  328 ;  Rusaell  v.  Dyer. 
4  N.  H.  173 ;  Byrne  v.  Byrne,  3  Tex.  3.36 :  Savljmnc 
V.  Garrison.  50  IT.  8.  (18  How.)  130:  Rwlnjr  v.  In- 
gram. 4  Zah.  520:  Martin  v.  Cope.  2«  N.  Y.   180. 

It  Is  for  the  judge  to  decide  whether  an  altera- 
tion Is  material  or  Immaterial ;  also,  whether  an 
Instrument  Is  a  mortgacre  or  not.  Burnham  ▼. 
\yer.  .35  N.  H.  351 ;  Smith  v.  Jones.  13  Ired.  442. 

How  far  a  suhsequent  contract  alters  or  affects 
a  former  one  Is  for  the  jury.  Edwards  v.  Gold- 
smith. 16  Pa.  47 ;  Cohh  v.  Wallace,  5  Coldw.  .540 ; 
Martin  v.  Angell,  8  Barh.  407  :  Coleman  v.  John- 
son. 65  N.  C.  104  ;  Coleman  v.  Clements.  23  Cal.  245. 

The  validity  of  a  contract  Is  a  question  of  law. 
Whether  a  contract  Is  void  because  against  public 
policy  to:  being  made  on  Sunday,  in  violation  of 
statute,  or  for  want  of  consideration,  are  also 
questions  of  law.  Culver  v.  Banning,  10  Minn. 
.303 :  Chapin  v.  Potter.  1  Hilt.  366 :  Fowler  v. 
Scully,  72  Pa.  St.  456 :  Pierce  v.  Randolph,  12  Tex. 
290 ;  Heller  v.  Crawford,  87  Ind.  279. 
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The  money  was  not  to  be  and  was  not  jMtid 
over  to  the  defendant  to  pay  to  the  United 
States,  but  to  liquidate  these  two  claims,  so 
that  they  should  be  no  longer  outstanding. 

But  upon  the  plaintiirs  own  theory  as  to 
'what  the  arrangement  between  the  defendant 
and  the  railroad  company  was,  under  which  de- 
fendant received  the  $80,000,  the  plaintiff  was 
not.  entitled  to  a  verdict. 

TJiat  theory  was  that  he  received  it  and  the 
whole  of  it,  to  be  paid  to  the  plaintifT  for  a  set- 
tlement of  these  bonds;  and  the  court  charged 
that  if  the  jury  so  found,  the  plaintifT  was  enti- 
th»d  to  recover  the  whole  sum  of  $80,000,  lesa 
the  $35,000  already  paid. 

Til  is,  we  submit,  is  clearly  erroneous. 

I'pon  this  theory  the  money  belonged  to  the 
railroad  company  when  it  was  paid  over  to  the 
defendant.  He  received  it  to  pay  to  the  plain 
tiff  but  his  undertaking  to  do  so  was  solely  with 
the  railroad  company.  He  made  no  promise, 
express  or  implied,  to  the  plaintiff.  On  the  con- 
trary, it  agreed  with  him  to  give  up  the  bonds 
on  payment  of  $35,000,  and  this  rebuts  any  pos- 
sible implication  of  a  promise  to  pay  a  fur- 
ther sum. 

It  is,  therefore,  a  case  where  one  man  re- 
ceives money  of  another  to  pay  to  a  third,  and 
where  there  is  no  privity  between  the  bearer 
of  the' money  and  the  third  person  to  whom  it 
is  to  be  paid. 

Undoubtedly,  in  such  case,  if  he  failed  to  pay 
it  over,  the  one  who  paid  it  to  him  may  recover 
the  money.  It  is  the  common  case  of  money 
put  into  the  hands  of  an  agent  for  a  special 
purpose  and  not  used  for  that  purpose.  If  the 
agent  lose  it  or  squander  it,  or  is  msolvent,  the 
loss  is  his  and  not  that  of  the  third  person  to 
whom  it  was  to  be  paid.  He  has  assumed  no 
responsibility  in  relation  to  it,  and  may  not 
even  know  of  the  transaction.  If  sent  to  pay  a 
claim  or  debt  against  the  sender,  that  debt  still 
exists,  and  until  the  money  is  paid  over,  the 
principal  may  revoke  the  agency. 

Upon  what  principle,  then,  can  the  third  per- 
son bring  an  action  against  the  bearer  of  the 
money?     Where  is  the  privity  of  contract? 

Tt  is  admitted  that,  in  violation  of  all  princi- 
ple, and  as  an  exception  to  the  general  rule, 
there  are  many  dicta  and  some  decisions  that 
authorize  an  action  in  just  such  cases.  But  the 
clear  weight  of  modern  authority  is  the  other 
way. 

Chit.  Cont.  684;  WiUiams  v.  EvereH,  14  East, 
582;  Barron  v.  Husband,  4  B.  &  Adol.  613;  Mal- 
colm V.  Scott,  5  Kxch.  601 ;  Brind  v.  Hamsphire^ 
1  Mees.  &  W.  365;  Barlovo  v.  Brown,  16  Mees. 
ft  W.  126;  Seaman  v.  Whitney,  24  Wend.  260; 
Crampton  v.  Ballard,  10  Vt.  251. 

These  cases  approved  in  Cary  t.  Curtis,  3 
How.  248. 

If  there  has  been  a  promise  made  to  the  third 
person  to  pay  over  the  money,  it  is  otherwise. 
The  privity  then  exists. 

JVjfman  v.  Smith,  2  Rnndf.  331. 

Messrs.  Geo.  H.  Williams,  Atty-Gcn.,  and 
B.  H.  Bristow,  Solicitor  Oen.,  for  defendant 
in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  notion  of  asRum]>sit  was  brought  by  the 
T'nited  States  against  the  plaintiff  in  error,  to 
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recover  the  sum  of  $45,000,  for  so  much  mooey 
had  and  received  bj'  the  defendant  to  the  use  of 
the  plaintiff;  and  at  a  trial  by  jury,  verdict  and 
judgment  were  rendered  for  that  sum,  with  in* 
terest. 

The  whole  of  the  testimony  is  embraced  in  » 
bill  of  exceptions,  not  long,  and  the  questiona  to 
be  decided  here  arise  out  of  the  charge  of  the 
court  to  the  jury  and  its  refusal  to  give  instruc* 
tions  asked  by  the  defendant. 

A  summary  of  the  facts  out  of  which  this 
implied  promise  is  supposed  to  arise,  is  neces- 
sary to  an  understanding  of  the  legal  proposi- 
tion involved  in  tlie  esse.    In  the  years  1856  and 
1857,  the  Detroit  k  Milwaukee  Railway  Com- 
pany were  building  their  road,  and  were  in  an 
emlMirraRsed  condition  in  which  it  became  im- 
portant for  them  to  obtain  the  delivery  of  their 
iron  rails  by  giving  re-i^Tirehousing  bonds,  with 
sureties.    To  obtain   acceptable   sureties,  thej 
offered  to  pay  a  large  conn>en«ition  for  the  u&e 
of  the  names  of  responsible  parties,  and  in  that 
way    defendant    became    surety    on    numerous 
bonds  of  the  company  given  to  plaintiffs  at  vari- 
ous times,  amounting  to  over  $90,000.     This 
railway  company,  while  these  bonds  were  un- 
paid, was  sold  out  with  all  its  property  and 
franchises,  and  was  purchased  by  a  new  organ- 
ization under  the  laws  of  Michigan,  which  took 
the  name  of  the  Detroit  &  Milwaukee  Railroad 
Company ;  and  this  latter  company,  in  the  proc- 
ess  of  transmutation,   made  or   recognized  a 
lien  upon  the  road  and  other  property  in  favor 
of  the  United  States  for  the  whole  or  a  part  of 
the  debt  evidenced  bv  these  bonds,  but  denied 
any  liability  on  the  part  of  the  corporation  for 
those  bonds;  and  it  seems  probable  that  both 
defendant  and  the  agents  of  the  United  States 
were  ignorant  />f  the  existence  of  this  lien,  until 
alter  the  compromise  of  the  bonds  hereafter  to 
be  mentioned.    At  this  stage  of  the  proceedings, 
defendant  was  the  only  solvent  'surety,  ['30 
and  he  insisted  that  he  was  discharged  by  the 
dealing  of  the  plaintiff  with  the  principal. 

The  bonds  were  placed  in  the  hands  of  the 
district  attorney  for  suit,  and  Ward  began  to 
stir  himself  to  get  the  new  railroad  company  to 
pay  something  upon  them,  and  to  get  the  United 
States  to  accept  less  than  the  amount  due,  as  a 
compromise.  Accordingly,  after  an  interview 
with  the  directors  of  the'  company,  he  had  a 
conference  with  the  district  attorney,  in  which, 
while  denying  his  liability,  he  offered  to  pay 
$35,000  in  full  for  the  delivery  of  the  bonds  on 
his  own  account,  whether  the  company  did  or 
did  not  furnish  the  money,  as  he  hoped  they 
would.  This  offer  was  afterwards  accepted, 
and  the  $35,000  was  paid  and  the  bonds  deliv- 
ered to  defendant. 

All  this  appears  from  an  agreed  statement  of 
facts  offered  in  evidence  by  plaintiff,  and  from 
that  it  further  appears  that,  at  the  interview 
with  the  directors  first  spoken  of,  they  agreed 
to  pay  $80,000  if  defendant  would  get  those 
bonds  settled  and  canceled,  and  would  release 
his  claim  for  compensation  for  becoming  surety 
for  the  old  company. 

This  proposition  was  reduced  to  writing  May 
14,  18C3. 

It  is  conceded  that  the  agent  of  the  United 
States  had  no  knowledge  of  this  offer  when 
Ward  made  his  proposition,  nor  until  after  the 
bonds  were  delivered  and  the  $35,000  pnid  and 
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accepted  as  a  compromise;  and  it  is  further 
conceded  that  ^^'ard  received  the  $80,000,  and 
had  part  or  all  of  it  in  his  hands  when  the  com- 
promise was  finally  accepted. 

It  is  upon  this  statement  of  facts  mainly  that 
the  United  States  asserts  that  the  entire  $80,- 
000  was  money  had  and  received  hy  Ward  to  its 
use,  and  sue  for  the  $45,000  not  paid  over. 

The  defendant's  counsel  requested  the  court 
to  instruct  the  jury  that  there  was  no  evidence 
from  which  they  could  infer  anv  other  contract 
between  defendant  and  the  railroad  company, 
concerning  this  $80,000,  than  the  one  found  m 
the  written  proposition.  The  court  refused  this 
request,  and  charged  the  jury  that  there  was 
evidence  tending  to  show  that  the  written  prop 
osition  of  May  14,  1803,  did  not  fully  evidence 
the*  terms  made  to  defendant  by  the  railroad 
company,  when  he  made  the  proposition  to  com- 

Sromise  to  the  district  attorney  and  added :  '*! 
o  not  deem  it  necessary  or  expedient  to  say 
what  the  legal  effect  of  that  proposition  is,  as 
if,  in  the  opinion,  it  is  but  a  partial  expression 
of  the  arrangement,  or  is  difTerent  from  the  oral 
arrangement  of  April,  a  construction  would  only 
tend  to  complicate  your  inquiries." 

Again:  The  jury  were  told  that  it  was  for 
them  to  find  what  the  arrangement  or  proposi- 
tion was  between  the  railroad  company  ana  the 
defendant  in  reference  to  a  compromise  of  the 
bonds,  and  whether  there  was  any  other  difTer- 
ent proposition  than  that  reduced  to  writing 
31ay  14, 1863,  or  whether  that  evidences  the  pre- 
cise terms  of  the  arrangement  between  the  com- 
pany and  the  defendant  when  the  latter  opened 
negotiations  with  the  district  attorney.  And 
they  were  told  that  upon  their  findings,  in  that 
respect,  would  depend  their  verdict. 

It  is  quite  clear  that  the  court  charged  the 
jury  that  there  was  evidence  of  a  ver^l  con- 
tract differing  from  the  one  in  writing;  that 
thev  might  infer  that  the  verbal  contract  was 
Buch  that  defendant  would  be  held  in  law  to  be 
a  bailee  for  the  United  States  as  to  the  whole 
$80,000,  and  designedly  left  the  impression  that 
this  was.  so  clear  that  it  was  unnecessary  for 
him  to  instruct  them  as  to  the  legal  effect  of  the 
"written  contract  on  the  rights  of  the  parties. 

Now,  as  all  the  testimony  is  in  the  bill  of 
exceptions,  and  as  the  plaintiffs  read  this  writ- 
ten contract  as  part  of  their  case,  we  should  be 
able  to  discern  some  evidence  on  which  the  jury 
could  find  not  only  that  there  was  a  verbal  con- 
tract but  that  it  differed  from  the  written  one, 
and  that  it  showed  that  the  defendant  received 
the  entire  $80,000  to  the  use  of  the  United 
States;  for  if  this  was  not  so  the  verbal  con- 
tract was  insufficient  to  authorize  the  verdict. 
We  have  not  been  able  to  find  in  the  bill  of 
exceptions  anything  which  justified  this  charge 
of  the  court. 

Plaintiffs  offered  in  evidence  a  paper  which 
commences  as  follows:  '*It  is  stipulated  by 
counsel  for  defendant  that  the  following  state- 
ments are  facts,  and  that  the  same  may  be  ad- 
mitted in  evidence  upon  the  trial  of  this  cause 
on  the  part  of  the  plaintiffs." 

Among  these  statements  was  this: 

"That  in  April.  1863,  the  board  of  directors 
of  said  railroad  company  was  applied  to  by  the 
defendant  verbally  to  make  a  proposition  of 
compromise  of  said  bonds,  which  was  put  in 
14  Waix. 


writing  by  the  president,  on  the  14th  day  of 
May,  aa  follows: 

'•Detroit  &  Milwaukee  R.  Co. ) 
"Detroit,  May  14,  1863.       J 
"Captain  E.  B.  Ward : 

"Aly  Dear  Sir. — Referring  to  the  conversation 
we  have  had  on  the  subject  of  the  dutv  bonds- 
due  the  United  States,  1  am  authorized  to  say 
that  if  you  can  procure  the  settlement  and  can- 
celing of  them  for  a  sum  not  exceeding  $80,000 
currency,  that  sum  to  include  your  services  and 
any  daim  you  may  have  against  the  company 
on  account  of  those  bonds,  this  company  ia 
ready  to  pav,  and  will  pay  that  sum;  one  half 
on  your  making  the  arransement  with  the  gov- 
ernment, and  the  other  half  within  thirty  cUiya 
thereafter.  This  offer,  however,  not  to  be  con- 
sidered as  waiving  any  defense  the  company 
has  to  said  bonds  and  claims. 
"Yours  truly, 

"C.  C.  Trowbridge, 

"President." 

"And  that,  subsequently,  in  April,  said  board 
did  verbally  make  the  said  defendant  the  said 
proposition." 

From  this  it  is  clear  that  plaintiffs  themsclvea 
have  shown  by  their  own  testimony  that  the 
proposition  which  the  defendant  asked  the  rail- 
road company  to  make  and  which  they  did  make* 
Terbally  in  April  is  the  proposition  and  the* 
same  proposition  which  was  reduced  to  writing* 
by  Trowbridge,  the  president,  on  the  14th  May 
thereafter.  The  writing  refers  to  the  previoua 
conversation,  and  there  is  no  attempt  to  conceal 
the  fact  that  tho  proposition  was  made  at  a 
previous  time  verbally. 

Plaintiffs  also  introduced  Trowbridge  as  a 
witness,  and  he  testified  that,  though  he  had  not 
heard  the  first  conversation  between  the  board 
and  defendant,  he  afterwards  heard  of  it  from 
Mr.  Brydges,  managing  director,  or  from  Mr» 
Summers,  counsel,  for  th^  company,  and  that 
after  this  and  upon  reducing  it  to  writing  in 
answer  to  the  question  of  the  defendant,  as  to 
what  the  board  had  decided  as  to  the  proposi- 
tion, he  repeated  it  orally  to  defendant  as  he 
understood  it,  and  has  so  stated;  and  as  he 
understood  it,  it  was  fully  expressed  in  the  let- 
ter of  Mav  14th.  Trowbridge  liad  become  pres- 
ident of  the  company  during  these  transactions* 

Now,  the  plaintiffs  not  only  introduced  the 
statement  above  alluded  to,  but  they  proved  by 
Trowbridge,  their  own  witness,  as  part  of  their 
case,  that  the  verbal  proposition  of  April  was- 
identical  with  the  written  proposition  which 
they  had  introduced. 

How  can  they  be  permitted  to  contradict  their 
own  witness  and  discredit  their  own  written  tes- 
timony, consistently  with  the  rules  of  evidenced 

But  if  they  could,  we  have  searched  in  vaii» 
for  any  evidence  which  varies  in  the  slightest 
degree  that  which  we  have  cited.  It;  is,  in  fact^ 
all  that  there  is  on  that  subject.  It  has  been, 
argued  here,  as  it  probably  was  before  the  jury» 
that  the  written  proposition  was  gotten  up- 
after  the  fact  to  cover  up  a  fraud ;  that  in  fact 
Ward  was  given  the  $80,000  for  pa3rment  to  the 
United  States  alone  without  reference  to  hia 
own  claim  on  the  company,  and  having  conceded 
this  fact  and  made  a  better  compromise  than 
was  expected,  he  had  this  paper  made  out  to  in- 
clude his  own  daim  to  give  color  to  a  fri»ud. 
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But  of  thie  there  is  nothing  but  the  merest  sus- 
picion of  counsel.  No  witness  has  testified  that 
the  agreement  of  April  was  such  as  is  here  sup- 
posed, or  that  it  differed  from  the  writing  of 
May  14th.  The  plaintiffs  themselves  have  proved 
that  they  were  identical.  It  would  be  a  total 
disregard  of  all  rules  of  evidence  to  allow  them 
to  go  to  the  jury  with  an  argument  founded  on 
mere  suspicion,  a  suspicion  contradicted  by  their 
own  evidence,  and  then  have  the  court  charge 
that  there  was  in  the  testimony  a  foundation 
30*^  J  *for  this  suspicion,  a  foundation  so  strong 
as  to  render  a  construction  of  the  only  real 
proposition  which  was  proved,  useless  and  em- 
barrassing to  them. 

And  if  it  could  for  any  reason  be  conjectured 
that"  the  verbal  proposal  differed  from  the  one 
made  in  writing,  there  is  nothing  to  show  what 
that  difference  was,  and  whether  it  might  not 
have  been  even  more  favorable  to  the  defendant 
that  the  one  produced  in  writing.  The  jury 
were  left  by  the  court,  and  in  fact  told  to  dis- 
regard the  facts  which  were  proved,  and  indulge 
in  the  vagaries  of  their  imagination,  in  this  the 
turning  point  of  the  case. 

Now,  it  is  undeniable  that  Ward  made  a  very 
enormous  profit  in  the  transaction,  and  that  he 
availed  himself  of  a  knowledge  of  facts  unknown 
to  the  officers  of  the  government,  in  a  manner 
Avbich  was  well  calculated  to  prejudice  the  jury 
agninst  his  case,  but  this  was  no  reason  why  the 
court  should  authorize  them  to  indulge  this 
prejudice  -by  a  disregard  of  the  established 
principles  of  the  law  of  evidence. 

Wo  are,  therefore,  of  opinion  that  the  circuit 
court  erred  in  refusing  to  instruct  the  jury  that 
there  was  no  such  evidence,  and,  in  charging 
thoni  that  there  was. 

Tliore  were  several  other  prayers  for  instruc- 
tion asked  by  the  defendant's  counsel  and  re- 
fused by  the  court,  on  which  error  is  assigned 
and  wliicli  we  do  not  deem  necessary  to  notice 
further  than  this:  Thiit  some  of  the  prayers 
seem  to  require  a  construction  of  the  written 
proi)osition  found  in  the  record. 

A\li ether  the  specific  prayers  of  the  defend- 
ant's counsel  were  such  as  should  have  been 
given  or  refused,  we  are  of  opinion  that  it  was 
the  duty  of  the  court  to  have  given  the  jury  a 
construction  of  that  instrument,  and  as  this 
duty  will  probably  arise,  and  the  interpretation 
of  the  writing  become  an  important  element  of 
a  new  trial,  we  will  consider  it  now. 

The  evidence  makes  it  pretty  clear  that  the 
original  corporation,  the  principal  in  the  ware- 
house bonds,  was  also  indebted  to  the  defendant 
in  a  considerable  amount,  which  appears  to  have 
never  been  liquidated.  The  corporation  whose 
40*1  *directora  made  the  proposition  to  Ward, 
while  it  denied  a  direct  liability  either  to  him 
or  to  the  United  States,  found  a  lien  on  theii 
property  which  made  them  desire  the  settlement 
of  both  these  claims.  These  facts  are  undis- 
puted, and  in  view  of  them.,  and  of  the  other 
fact  that  Ward  was  probably  liable  to  the  gov- 
ernment for  the  full  amount  unpaid  on  the 
bonds,  we  are  to  determine  what  those  directors 
meant. 

The  first  and  important  element  of  their  pro- 
posals is  that  "we  will  pay  $80,000  on  account 
of  these  bonds  if  you  can  procure  a  settlement 
and  canceling  of  them  for  a  sum  not  exceeding 
that  amount."  Tlie  second  branch  of  it  is  that 
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this  sum  must  include  "your  services  in  nuiking 
this  settlement,  and  any  claim  you  may  have 
against  the  company  on  account  of  the  bonds. 
When  this  arrangement  is  made  the  company 
is  ready  to  pay  half  that  sum,  and  the  other 
half  in  thirty  days  thereafter." 

Is  this  a  proposition  to  pay  Ward  $80,000  if 
he  procures  a  settlement  of  both  demands,  leav« 
ing  him  at  liberty  to  keep  as  much  or  as  little 
of  it  as  he  cliose,  provided  he  effected  either 
purpose?  Or  is  it  a  proposal  to  pay  generally 
the  $80,000  on  the  two  demands,  provided  it  be 
accepted  in  full  satisfaction  of  both? 

The  language  of  the  proposition  is  that  they 
will  pay  that  sum  for  a  settlement  of  both 
claims.  It  does  not  say  that  they  will  pay  it  to 
Ward,  but  will  pay  that  sum  on  account  of  these 
two  demands.  Ward  had  first  called  on  them 
to  do  something  in  the  matter.  This  was  their 
response.  Without  entering  into  any  further 
veroal  criticism  of  the  language  of  the  instru- 
ment, but  looking  to  the  relations  of  Ward  to 
the  government,  and  to  the  railroad  company 
which  made  the  proposal,  we  think  that  its  true 
construction  is,  that  the  $80,000  was  to  be  paid 
in  settlement  of  the  claims  of  the  government 
on  the  bonds,  and  of  Ward's  claim  for  becoming 
surety,  and  a  fair  compensation  for  his  sen-ices 
in  obtaining  the  compromise  with  the  govern- 
ment. 

With  this  construction  of  the  instrument— 
the  only  evidence  before  the  jury  of  the  terms 
on  which  defendant  received  the  money  —  it 
should  have  been  left  to  them  to  •ascer-  ['41 
tain  how  much  was  due  the  plaintiffs  on  account 
of  the  bonds  when  the  proposition  was  made, 
how  much  was  due  the  defendant  for  becoming 
surety  for  the  railroad  company,  and  what  was 
a  fair  compensation  for  his  services  in  effecting 
the  compromise  with  the  United  States. 

These  facts  being  ascertained,  they  should 
have  been  directed  to  apportion  the  $80,000  be- 
tween the  plaintiffs  and  the  defendant,  accord- 
ing to  the  amounts  thus  ascertained  as  due  to 
each,  and  make  this  the  foundation  of  their  ver- 
dict, deducting  from  the  proportion  of  the  $80,- 
000  falling  to  the  United  States  the  $35,000 
paid  them  by  the  defendant. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  new  trial  awarded. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in  this 
case.  It  seems  to  me  that  the  charge  of  the 
judge  to  the  jury  was  correct.  The  defendant 
was  surety  for  the  Detroit  &  Milwaukee  RaO- 
road  Company  on  their  re-warehousing  bonds, 
given  to  secure  duties  on  railroad  iron,  for  aa 
amount  admitted  to  be  $76,000,  besides  interest. 
The  property  of  the  company  was  sold  under 
mortgages,  and  a  new  company  was  formed  by 
the  purchasers,  who  purchased  under  a  stipula- 
tion to  recognize  and  pay  all  sums  due  the  Fed- 
eral government  for  oiuties  upon  railroad  iron 
which,  it  was  admitted,  then  amounted  to  $94,- 
000.  The  purchasers,  after  organization,  gi^^^ 
a  mortgage  in  November,  1860,  to  secure  tlie 
payment,  amongst  other  things,  of  the  duties 
owing  to  the  government  of  the  United  States, 
so  that  the  new  company  assumed  the  payment 
of  the  duties  in  question.  But  their  asisump- 
tion  was  not  communicated  to  the  oflSoers  of 
the  government,  and  was  not  known  by  tbcm. 
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In  April,  1803,  Ward,  the  plaintiff  in  error, 
urged  upon  the  new  company  to  settle   this 
claim,  and  also  a  claim  which  he  had,  by  way 
of    compensation   for   becoming  surety.      The 
t>oard  of  directors  verbally  made  him  a  propo- 
sition, afterwards  put  in  writing,  to  the  effect 
that  if  he  eould  procure  the  settlement  and  can- 
celation of  the  bonds  for  a  sum  not  exceeding 
•42* J  $80,000  ^currency  (that  siun  to  include 
tiis  services  and  any  claim  he  had),  they  would 
pay  that  sum— one  half  on  his  making  the  ar- 
rangement, the  other  half  within  thirty  da^s. 
Thereupon  Ward  had  an  interview  with  the  dis- 
trict attorney,  and  after  dilating  upon  the  diffi- 
culties which  would  be  met  with  m  collecting 
the  nv>ney,  the  defenses  which  the  company  had 
against  the  claim,  etc.,  said  that  he  had  been 
urging  the  directors  to  do  something  in  relation 
to  tlie  bonds;  that  he  thought  they  were  going 
to  have  some  money  tliat  could  be  applied  to 
this  purpose,  and  that  they  would  do  something 
In  relation  thereto.     He  then  offered  $35,000  in 
iull  for  the  bonds,  saying  that  whether  the  com- 
pany did  or  did  not  furnish  any  money,  as  he 
expected  they  would,  he  would  pav  that  sum 
out  of  Iiis  own  funds,  and  that  the  company 
was  apt  to  be  behind  when  money  was  to  be  paid 
out.     He  never  said  one  word  about  the  offer 
of  the  company  to  pay  the  $80,000,  and  yet  he 
"was  the  nurety,  and  was  seeking  to  get  up  obli- 
^tions  that  were  his  own  as  well  as  the  com- 
pany's.    Under  these  representations  and  this 
«uppresf»ion  of  the  facts,  the  district  attorney 
was  induced  to  recommend  the  offer  to  the  ao- 
oeptnnce  of  the  department,  and  on  the  24th  of 
July,  1S({3,  Ward  paid  the  $35,000,  got  posses- 
sion of  the  bonds,  and  the  next  dav  delivered 
them  to  the  company  and  received  from  it  the 
^0.000  which  had  been  offered.      Afterwards, 
In  February,  1864,  when  the  district  attorney 
liad  discovered  the  deception,  and  demanded  the 
Imlnnce  of  $45,000,  Ward  offered  him  a'  check 
for  .^22,000,  on  the  plea  that  when  the  com- 
promise was  made  he  did  not  know  that  the 
company  had  provided  for  the  government  claim 
in  tlifir  mortgage  of  November,  1860. 

Ui>on  this  state  of  facts  the  government 
claimed  that  the  whole  $80,000  was  received  for 
their  use. 

A  singular  feature  of  the  case  is  that  the  offer 
of  the  company,  made  to  Ward  in  April,  was 
not  put  into  writing  until  the  14th  of  May, 
1863,  and  was  then  written  out  at  the  request  of 
Ward,  by  Trowbridge,  an  oflicer  of  the  railroad 
company,  who  was  nc^  present  when  the  verbal 
43*]  proposition  *was  made,  but  only  heard  of 
It  from  others.  He  wrote  it  out  in  a  formal 
letter  to  Ward,  dated  May  14th,  1863,  and  this 
letter  and  the  evidence  of  Trowbridge  as  to  what 
lie  learned  about  it  from  others,  is  all  the  evi- 
dence we  have  of  its  precise  terms. 

The  judge  left  it  to  the  jury  to  say  whether 
the  letter  contained  the  precise  oral  arrange- 
ment or  not,  with  liberty  to  take  into  considera- 
tion all  the  facts  and  circumstances  of  the  case. 
Tlie  plaintiff  in  error  complains  of  this  feature 
of  the  charge.  He  insists  that  there  was  no  evi- 
dence that  the  oral  agreement  was  anything  dif- 
ferent from  what  the  letter  stated  it  to  he. 

It  seems  to  me  that  the  judge  went  quite  as 
far  as  he  was  bound  to  go,  in  favor  of  the  plain- 
tiff in  error.  The  great  controlling  facts  of  the 
case  were  that  the  company  agreed  to  pay  this 
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$80,000  to  get  clear  of  the  bonds  and  of  all 
claims  in  regsrd  to  them ;  that  Ward  never  in* 
formed  the  government  officials  of  this  offer,  but 
made  representations  which  entirely  ignored 
any  such  state  of  things  —  representations,  to 
say  the  least,'  that  were  disingenuous,  consider- 
ing the  relaUon  in  which  he  stood  to  the  par* 
ties  as  surety  on  the  bonds.  Upon  tliese  repre- 
sentations he  got  a  compromise,  and  afterwards 
had  the  offer  of  the  railroad  company  put  in 
writing  in  the  shape  in  which  it  now  stands  in 
Trowbridge's  letter.  He  finally  received  the 
money  and  pocketed  it  all,  except  $35,000,  whidi 
he  paid  to  the  government. 

His  conduct  was  surely  an  estoppel  against 
himself,  so  far  as  the  government  was  concerned. 
He  was  under  an  obligation  to  disclose  the  offer 
which  had  been  made  to  him.  He  admits  he 
received  the  $80,000  on  account  of  the  bonds. 
He  cannot  be  permitted  to  say  that  he  received 
part  of  the  money  for  himself.  If  that  was 
the  arrangement  why  did  he  not  tell  the  district 
attorney  so?  As  between  him  and  the  govern- 
ment, tne  latter  had  the  prior  right  to  be  paid 
out  of  the  fund.  Ward  was  surety  to  the  gov- 
ernment for  the  payment  of  its  ,whole  claim. 
He  must  be  deemed  in  law,  under  the  circum* 
stances,  to  have  received  the  monev  for  the  use 
of  the  ^vemment.  Hence  the  judge  was  right 
in  dechning  *to  say  what  the  true  con-  [*44 
struction  of  Trowbridge's  letter  was. 

I  think  the  judgment  should  be  affirmed; 
and  I  am  authorised  to  say  that  Mr.  Justice 
ClifTord  and  Mr.  Justice  DaTlfl  agree  with 
me  in  this  opinion. 


•DAVID  GIBSON,  for  Himself  and  [•244 
Thomas  Q.  Gaylord  et  al,  Partners,  as  Gay- 
lord,  Son,  &  Company,  Appto., 

i;. 
AMERICUS  WARDEN  et  aU 

(See  S.  C.  14  Wall.  244-2S2.) 

Chattel  mortgage  need  not  he  sealed  —  on  pari* 
nership  property  —  assignee  in  hankruptcyf 
not  a  creditor,  purchaser,  nor  mortgagee-^ 
mortgage  as  to  tchom  valid  from  its  delivery 
—  lien  of,  follows  fund.  ' 

1.  It  Is  not  necessary  to  the  validity  of  a  chattel 
mortgage  that  It  should  be  sealed,  unless  a  seal  Is 
reaulred  bj  the  statute- of  the  state. 

2.  A  chattel  mortgage  on  partnership  property 
executed  by  one  of  the  partners.  Is  good.  If  the 
other  partners  anthorlsedT  Its  ezecntlon,  and  after 
Its  execution,  with  full  knowledge,  acquiesced  in 
what  be  had  done. 

3.  The  assignee  In  bankruptcy  Is  not  a  creditor, 
snbseqaent  purchaser,  nor  mortgagee  In  good  faith, 
and  a  chattel  mortgage  Is  not  void  as  to  such  as- 
signee by  the  statute  of  Ohio,  which  was  executed 
before,  bat  filed  within  four  months  before  filing 
the  petition  In  bankruptcy. 

4.  As  between  the  mortj^gor  and  the  mortgagee 
and   subsequent  mortgagees   and   purchasers   with 

NOTR. — Power  of  partner,  as  agent,  to  hind  the 
firm  o«  party  to  negotiable  instruments  and  other* 
wise — see  note  to  LeRoy  v.  Johnson,  7  L.  ed.  U.  8. 
891. 

Partnership  realty,  oomveyanoe  of;  rights  of 
partners  to  convey. 

One  partner  cannot  execute  a  deed  in  the  firm 
name  so  as  to  bind  his  co-partner.  Gerard  v. 
Basse,  1  U.  S.  (1  Dall.)  119;  1  Am.  Dec.  226;  Rob- 
inson V.  Crowder,  4  McCord,  519,  17  Am.  Dec.  762. 

A  partner  has  no  power  to  bind  his  copartner  by 
an  Instrument  under  seal  without  special  author- 
ity. Trimble  v.  Coons.  2  A  K.  Marsh.  87S.  11  Am. 
Dec.  411 ;  Morgan  v.  Scott,  Minor,  81,  22  Am.  IVc. 
60  797 


a44-2fl2 


ooti™.   the   I 


EuPRBUK  CouBT  or  THE  United  States. 


Dec.  Tmt, 


Mge  w«« 


..  _.n  the  ilmf  of  fti  _ 

all  month)  berorc  the  Ullng  oF  the  petition  In  Ittiik- 

A.  where  the  mortgaeed  prenilses  hive  been  coD- 
Terted  Into  money,  the  lien  of  the  mortgage  lollowi 
the  fund  into  the  hknda  of  the  BBBlgnee,  and  bludi 

[No.  101.] 
Argved  Feb.  8,  IHIZ.     Decided  Feb.  28,  ^872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  Ohio. 
The  case  ii  stated  by  the  court. 
Ilestn.  Aaron  F.  Perry.  Rufus  King,  And 
T.  J.  HenderiOH,  for  appellants: 

1.  BoTui  fide  ch&ttel  mortgages  in  Ohio,  al- 
though leaving  the  poBseasion  of  the  property 
in  the  luort^^r,  were  valid,  even  as  against 
execution  creditors,  and  bona  fide  purchasers 
without  notice,  before  the  statute  relating  to 
chattel  moi'tgageK. 

Uombeck  v.  Van  Metre,  9  Ohio,  153 1  Collins 
V.  Myert,  IB  Ohio,  552;  Broicn  v.  We66,  20 
Ohio,  38!) ;  "Webb  T.  firoion,  3  Ohio  St.  240. 

2.  The  statute  reaulring  such  mortgages  to 
be  filed,  does  not  malce  the  filing  a  part  of  the 
rxecution  of  the  instrument,  nor  uecessor]'  to  its 
validity  against  the  mortgagor  and  subsequent 
mortgosecs  and  purchasers  with  notice. 

See  Statute,  1  S.  4  C.  475;  Wilson  v.  Lealie, 
20  Ohio,  101  i  Sidle  v.  Maxwell,  4  Ohio  St.  236 ; 
Kendall  v.  Mason,  7  Ohio  St.  198;  Gregory  v. 
Thomas,  20  Wend.  17;  Day  v.  Uunaon,  14  Ohio 
St.  4SB;  Seaman  v.  Eager,  10  Ohio  St.  206. 

3.  The  mortgage,  when  filed,  mves  a  prior 
lieu  at  against  all  creditors  and  others  who  had 
not  by  execution  levied,  attachment  or  other- 
wise, before  the  filing  obtained  a  lien. 

We66v.  Broan.SOhio  St.  253;  Sitift  y.  Hot- 
dridge,  10  Ohio,  232:  IVJIson  v.  Leslie,  20  Ohio, 
100;  nelloicell  v.  Baytest,  10  Ohio  St.  637; 
Clarke  v.  BIrong,  10  Ohio.  322;  Barr  v.  Hatch. 
3  Ohio,  530;  Freeman  v.  Haicson,  5  Ohio  St.  1. 

3.-S  ;  Williams  v,  Hodgson.  !  Har.  *  I.  4T4.  3  A 
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seal  made  Id  Ctie  name  and  for  ttie  use  of  the 
tn  the  course  of  partnership  business,  pro- 
d  the  coviartner  aaaenls  previous  ta  Its  eieco- 
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idsll  v.  Garland.  5  Caah.  71) :  P«lDe  v. 
Entleaton.  £6  Vt. 
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Dnimwrlght  v.  Thllpot.  16  Os.  424;  Bond 
n.  6  W.  4  S.  ISS,  40  Am.  Dec.  SSO. 


4.  The  mortgage  to  Oaylord,  Bon  k  Co., 
made  on  January  27,  1808,  thoush  not  filed  ac- 
cording to  tbe  statute,  was  valid  as  against 
everybody,  in  the  condition  of  the  liabilities  as 
they  stood,  from  the  time  it  was  made,  to  tbe 
fliingof  the  second  mortKage,  on  March  IS.  186B. 
If  the  first  mortgage  had  been  then  filed,  it 
would  have  held  a  prior  lien  against  everybody, 
with  the  possible  exception  of  Ehirid  QiWn. 

6.  The  new  mortgage  executed  and  filed 
Mnreh  18.  1308,  was  substituted  for  the  other 
and  covered  exactly  the  same  property,  ivith  tbe 
exception  of  stock  in  trade,  omitted  from  tbe 
last  mortgage,  but  included  in  the  first.    There 

trade,  and  there  is  no  proof  aliwirle  of  an  under- 
standing that  the  mortgagor  retained  the  right 
to  sell  "stock  in  trade,"  But  if  such  udikt- 
standing  had  been  shown,  it  would  not  invali- 
date the  mortgage  as  to  the  property  covered  by 
the  last  inortgiige. 

The  new  mortfjage  was  filed  more  than  foor 
months,  and  only  three  days  less  than  six 
months,  before  the  pptition  in  bankruptcy.  It 
made  no  change  in  the  situation  as  to  the  pat- 
ties or  creditors.  No  new  consideration  wa» 
necessary,  but  ample  new  consideration  was 
given  in  the  surrender  of  the  first  mortgage,  the 
indorsement  for  (10,000  given,  and  in  for- 
bearance^ 

The  second  mortgage  is  to  be  treated  in  law 
as  if  made  when  the  agreement  for  it  was  made, 
preparatory  to  indorsement,  viz.,  January  23, 
1808.  nearly  nine  months  before  the  petition  in 
bankruptcy. 

In  re  Cofemere,  L.  R.  1  Ch.  App.  128;  MerMr 
T.  Peterson.  I..  R.  2  Exch.  304:  Hutton  v.  Critt- 
icell,  17  Jur.  302:  72  Eng.  Com.  L.  IS:  Ei  parte 
Tempest.  Br.  L.  R.  Eq.  I'l.  Jan.  1,  1871.  p.  70. 

The  transaction  was  not,  either  as  to  the  first 
or  second  mortgage.  In  the  sense  of  tli«  bnnk- 

IC  seems  to  be  the  rule  that  other  partners  may 
ratify    by    parol    an    uaauthorlied    slKnsture    nt    a 

i  121.  el  tei.;  Haynes  v.  fteachrlit.  13"  la.  435; 
Rmllh  v.  Kerr,  3  N.  ¥.  IBO:  Worrall  v.  Uuon.  5  S. 
y.  240  :  VVlIsou  V.  IJuDIer,  14  Wis.  083  ;  Pike  T.  Ba- 
con.  21  Me.  ^fiO ;  I.«wery  v.  Drew.  18  Tex.  7867 
Msckay  v.  Bliiodgoad.  R  Johns.  2R5 :  Sklan»r  v. 
Uaytan.  10  Johns.  513  :  Johns  v.  Battin,  .10  Pa.  St. 
84;  McNaujchloD  v.  l-Rrtrldge,  11  Ohio.  223:  Uood 
V.  AltklD.  8  W.  &  B.  iar>.  40  Am.  Dec.  5.>0 :  Owlna 
V.  Itocker.  24  Mo.  2D1 ;  Anderson  v.  Tbompklns, 
1  Brock.  4S2. 

not  dlilrlbuted      .   .      ....     _.    ._. .. 

tbe  belra.  cerulnly  sfler  all  debtr  of  arm  are  paid. 

roan  v.  Wooda.  B  Terg.  20,  2T  Am.  Dec^S.^Z :  3e^ 
Alllater  t.  UonlKnmery,  3  Usyw.  64 :  Barcroft 
v.  Bnodgraas.  1  CoHdw.  Uti :  Piper  t.  Smith.  1  Head, 
11.1 :  CoMlus  V.  Waireu.  20  Miss.  236  :  ScruKs*  1. 
Blslr,  44  Miss.  41)0;  Holland  v.  Fuller.  13  Ind.  1S3 : 


:    Uhlo.    3S8 :    Shea 


r.  Olive 


)  U-^LMn. 


.  187; 
Jones.  Kq.  440. 

une  psriner  cannot  bind  his  copartner  by  de«4 
unless  he  Is  eipressly  empowered  by  deed  to  do  n>. 
This  power  cnnnol  he  proved  by  parol.  M<>«ly  v. 
Arkansas.  4  Bnced.  32T ;  Napier  v.  Catron.  S 
Huroph.  .'i.te  ;  Uoyd  v.  Dodson.  5  Humph.  rlT  -  SnKb 
V.  Dickinson.  6  Humph.  Hati:  McNutt  1.  McMabas. 
1  Head.  68 :  Cain  v.  Heard,  1  Coldw.  160. 

Jliohti  nt  pnrtnrn  inter  if  In  partnrrthip  rest 
(Stale— see  note,  2B  U  B.  A.  66. 

81  V.  B. 
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nipt  act,  a  yoluntary  preference  or  in  violation 
of  the  act. 

Authorities  cited  to  last  proposition;  also 
Fennell  v.  Reynolds,  103  Eng.  Com.  L.  708; 
Yates  V.  Hoppe,  9  C.  B.  641;  Bittlestone  v. 
Cooke,  6  £.  &  B.  296;  Green  v.  White,  3  Bing. 
(N.  C.)  59;  Bawter  v.  Pritohard,  1  A.  d&  £.  456; 
Young  v.  Wawi,  8  Exch.  221;  Thompson  v. 
Frectnan,  1  T.  R.  156;  Smith  v.  Payne,  6  Term, 
152. 

The  six  months'  clause*  of  the  35th  section  of 
the  bankrupt  act  does  not  apply  to  this  class  of 
ca^s.  Bean  t.  Brookmier,  10  Am.  Law  Reg. 
N.  S.  181. 

The  mortgage  to  Gibson  was  executed'by  Rob- 
ert Moore  £  Son,  and  was  a  voluntary  prefer- 
ence contrary  to  the  bankrupt  act. 

Messrs,  George  Hoadley  and  E.  M*  John- 
son«  for  David  Gibson,  appellant: 

First.  A  chattel  mortgage  executed  by  one 
partner  in  his  individual  name,  but  sealed  with 
the  seal  of  the  partnership,  will  bind  the  firm 
at  law,  where  the  instrument  itself  shows  con- 
clusively that  it  was  intended  to  be  executed  in 
the  name  and  as  the  act  of  the  partnership,  and 
the  testimony  proves  that  all  tlie  partners  con- 
sented to  the  execution  and  delivery  of  the  in- 
strument, and  that  the  signing  of  the  same  by 
the  partner  in  his  individual  name  instead  of 
that  of  the  partnership,  was  simply  a  clerical 
error  upon  his  part. 

Montgomery  v.  Dorion,  7  N.  H.  475;  Magill 
V.  Hinsdale,  6  Conn.  464;  Love  v.  8.  y.  L,  W. 
rf  J/.  Co.  3'2  Cal.  639;  Tenant  v.  Blacker,  27  Ga. 
418;  Zouch  v.  Woolston,  2  Burr.  1147;  Rogers 
▼.  Frost,  14  Tex.  267. 

Second.  A  seal  not  being  required  to  the  valid 
execution  of  a  chattel  mortgage  in  Ohio,  where 
one  is  affixed  to  such  an  instrument,  it  may  he 
entirely  disregarded. 

Purviance  v.  Sutherland,  2  Ohio  St.  478; 
Webster  v.  Han-is,  16  Ohio,  490;  Milton  v. 
Mosher,  7  Mete.  244;  Tapley  v.  Butter  field,  1 
Mete.  516;  Eureka  Co,  v.  Bailey  Co.  ante,  209. 
11  Tex.  376,  40  Mo.  69,  12  N.  H.  206,  7  M.  k 
\V.  323. 

Third.  If  a  chattel  mortgage  be  executed  by 
one  partner  under  the  circumstances  as  set 
forth  in  point  first,  the  seal  may  be  disregarded, 
and  the  instrument  will  be  deemed  and  held  as 
binding  on  the  partnership. 

Sherman  y.  Fitch,  98  Mass.  59;  Haskell  v. 
Cornish,  13  Cal.  45;  McDotuild  v.  B.  R.  d  A, 
W.  rf  M,  Co,  13  Cal.  221;  Dispatch  Line  v. 
Bellamy  Mfg,  Co.  12  N.  H.  206. 

Fourth.  A  chattel  mortgage,  executed  under 
the  circumstances  as  set  forth  in  point  first,  if 
it  does  not  bind  the  partnership  at  law,  does  so 
in  equity;  and  a  court  of  equity  will  decree  its 
reformation,  in  order  to  effect  the  obvious  in- 
tention of  the  parties. 

Tchh  V.  Hodge,  L.  R.  5  C.  P.  73;  Webster  v. 
Harris,  16  Ohio,  490 ;  MoNaughten  v.  Partridge, 
11  Ohio,  223;  Evants  v.  Strode,  11  Ohio.  480; 
Hunt  V.  Freeman,  1  Ohio,  491 ;  Hunt  v.  Rhodes, 
1  Pet.  1. 

Fifth.  An  equitable  chattel  mortgage  in  Ohio 
is  binding  upon  subsequent  purchasers  and 
creditors,  chargeable  with  actual  notice  of  its 
existence. 

Faine  v.  Mason,  7  Ohio  St.  199 ;  Day  y.  Mun- 
son.  14  Ohio  St.  488. 

Sixth.  By  the  provisions  of  the  35th  section 
14  Wall. 


of  the  bankrupt  act,  a  chattel  mortgage  securing 
one  who  is  under  liability  for  a  failing  debtor, 
can  only  be  attacked  in  bankruptcy  on  the 
ground  of  illegal  purpose,  within  four  months 
from  its  delivery  and  record. 

Bean  v.  Brookmier,  10  Am.  Law  Reg.  N.  S. 
181. 

Seventh.  After  the  lapse  of  four  months,  the 
preferences  an  insolvent  debtor  may  have  made, 
so  far  as  the  preferred  creditor  is  concerned,  are 
valid  as  against  all  the  world  and  cannot  be 
questioned. 

Bump,  Bankruptcy,  3d  ed.,  401;  Potter  ▼, 
Coggeshall,  4  B.  R.  19;  /n  re  Wynne,  4  B.  R.  6; 
In  re  Fuller,  4  B.  R.  29;  Bean  v.  Brookmier, 
supra. 

Eighth.  The  validity  of  a  mortgage  cannot  be 
questioned  under  the  bankrupt  act,  on  the 
ground  of  illegal  preference,  if  more  than  six 
months  have  elapsed  since  its  execution,  though 
placed  on  record  within  that  period.  In  r0 
Wynne,  4  B.  R.  6. 

Mr.  B.  B.  Warden  for  defendants. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree  of 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio. 

The  appellees  arc  the  assignees  in  bank- 
ruptcy of  Robert  *Moore  k  Sons,  and  [*246 
filed  this  bill  to  compel  such  of  tlie  defendants 
as  claimed  to  have  liens  upon  certain  effects  of 
the  bankrupt  firm  to  have  their  respective 
rights  touching  the  property  in  question  ascer- 
tained and  adjusted  by  the  decree  of  the  court. 
The  decree  rendered,  disposed  of  the  several 
cases  litigated  under  the  bill.  All  the  defend- 
ants acquiesced  in  the  decisions  made,  except 
David  Gibson  and  Gay  lord,  Son,  &  Co.  They 
have  brought  the  decree  of  the  circuit  court,  so 
far  as  it  affects  them,  here  for  review  by  this 
appeal.  Our  examination  of  the  case  will  be 
confined  to  their  respective  claims. 

On  the  8th  of  March,  18C8,  Moore  &  Sons  ex- 
ecuted to  Gibson  a  chattel  mortgage.  It  was 
conditioned  that  if  the  mortgagors  should  pay 
to  Gibson  their  promissory  note  to  him  of  the 
same  date  with  the  mortgage,  for  $6,000.  pay- 
able sixty  days  from  date  at  the  Central  Na- 
tional Bank  of  Cincinnati,  the  instrument 
should  be  void.  The  testatum  clause  set  forth 
that  Robert  Moore  &  Sons,  by  Robert  Moore, 
one  of  the  firm,  had  thereto  set  their  hands  and 
seals.  Robert  Moore  alone  affixed  his  name 
and  seal  to  the  document.  The  amount  claimed 
by  Gibson  under  the  mortgage  was  indorsed  and 
sworn  to  by  him,  and  the  instrument  was  filed 
with  the  jproper  officer  on  the  18th  of  the  same 
month.  On  the  21st  of  that  month  Moore  St 
Co.  failed  in  business,  and  made  a  general  as- 
signment of  all  their  effects  for  the  benefit  of 
their  creditors.  On  the  loth  of  September, 
1868,  a  petition  in  bankruptcy  was  filed  against 
them,  under  which  they  were  subsequently  ad- 
judged bankrupts,  and  the  appellees  were  ap- 
pointed their  assignees  in  that  proceeding. 

The  note  mentioned  in  the  mortgage  was  in- 
dorsed by  Gibson  for  the  accommodation  of  the 
makers.  They  procured  it  to  be  discounted,  and 
the  proceeds  went  to  their  benefit.  Gibson  was 
compelled  to  pay  it.    Tlie  amount  thus  paid, 
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with  interest,  confitiiMtes  his  claim  under  the 
mortgiage. 

No  statute  of  Ohio  directs  how  a  chattel 
mortga^  shall  be  executed.  The  statutes  regu- 
lating such  instruments  are  silent  upon  the 
subject.  Our  attention  has  been  en  lied  to 
247*]  *no  local  adjudication  touching  the 
point.  In  an  elementary  work  prepared  by  an 
eminent  jurist  of  that  state,  the  form  given 
purports  a  sealed  instrument,  and  has  a  seal  af- 
fixed to  it.     Swan's  Treatise,  092. 

Such  instruments  in  Ohio  are  usually  under 
seal.  But  the  term  ''mortgage"  used  in  the 
statute  does  not  import  or  imply  that  a  seal  is 
necessary.  In  regard  to  chattels,  it  is  a  mort- 
gai^,  and  not  a  deed  of  mortgage,  that  is  re- 
quired. The  distinction  between  real  and  per- 
sonal property  and  between  the  means  which 
are  necessary  to  affect  them  is  well  settled. 
Personal  property,  according  to  the  common 
law,  could  always  be  transferred  or  incumbered 
without  the  use  of  a  deed  for  that  purpose.  A 
seal  has  never  been  held  necessary  to  the  valid- 
ity of  a  bill  of  sale.  A  chattel  mortgage  is  only 
a  bill  of  sale  with  a  defeasance  incorporated  in 
it.  The  presence  or  absence  of  that  formality 
is  wholly  immaterial.  In  the  case  before  us  it 
may  be  regarded  as  surplusage.  Milton  v. 
Moaher,  7  Met.  244;  Tapley  v.  Butterficld,  1 
Met.  515;  Dispatch  Line  v.  Bellamy  Mfg.  Co,  12 
N.  H.  234. 

There  is  another  view  of  the  subject  that 
must  not  be  overlooked.  There  is  proof  in  the 
record  that  the  partners,  other  than  Robert 
Moore,  authorized  him  in  advance  to  ^ecute 
the  mortgage,  and  after  its  execution,  with  full 
knowledge,  acquiesced  in  what  he  had  done.  If 
the  law  had  required  a  seal,  these  circumstan- 
ces would  have  made  the  instrument  the  deed  of 
the  firm — as  much  so  as  if  all  the  members  had 
been  personally  present  and  assented  to  its  exe- 
cution in  that  form.  Story.  Part.  p.  212,  § 
122;  Purviance  v.  Sutherland.  2  Ohio  St.  479; 
Cody  V.  Shepherd,  11  Pick.  405;  Gram  v.  Seton, 
1  Hall,  262.  This  is  not  inconsistent  with  the 
principle,  which  seems  to  be  too  deep-rooted  in 
the  law  to  be  wholly  eradicated  by  judicial  au- 
thority, that  a  sealed  instrument  executed  in 
the  name  of  a  firm  by  one  of  its  meml)er8,  with- 
out the  proper  authority,  where  a  seal  is  neces- 
sary, is  the  deed  of  such  member  only,  and  that 
he  alone  is  bound  by  it. 

248*]  "The  statute  provides  that  every  mort- 
gage of  goods  and  chattels,  where  there  is  no 
change  in  the  possession  of  the  things  mort- 
gaged, "shall  be  absolutely  void,"  as  against 
BuUsequent  purchasers  and  mortgagees  in  good 
faith,  "unless  the  mortgage,  or  a  true  copy 
thereof,  shall  be  forthwith  deposited"  with  the 
proper  oflicer.  The  supreme  court  of  the  state 
nas  held  that  the  omission  to  deposit  forthwith 
as  directed,  does  not  avoid  the  mortgage  in  toto, 
but  that,  whenever  deposited,  it  becomes  effect- 
ive from  that  time.  Wilson  v.  Leslie,  20  Ohio, 
161.  lliat  court  has  also  held  that  actual  no- 
tice to  a  subsequent  mortgagee,  before  his  mort- 
gage is  taken,  is  conclusive  evidence  of  mala 
fides  on  his  part.  Kendall  v.  Mason,  7  Ohio  St. 
199. 

In  cases  lil^e  this  the  assignees  stand  in  the 
place  of  the  bankrupt;  his  rights  are  their 
rights;  and  theirs,  like  the  liens  of  judgments  at 
law,  are  subordinate  to  all  the  prior  liens,  legal 
800 


and  Cipiitable,  upon  the  property  in  question. 
Lempriere  v.  Paslcy,  2  T.  R.  485;  Belcher  ▼. 
Oldfield,  6  Ring.  N.  C.  102 ;  Doremus  v.  Walker, 
8  Ala.  194;  Peck  v.  Jenness,  7  How.  612; 
Fletcher  v.  Morey,  2  Story,  555;  Archb.  Bftok, 
314. 

This  mortgage  was  deposited  three  days  less 
than  six  months  before  the  filing  of  the  petition 
in  bankruptcy. 

This  raises  a  question  under  the  bankrupt 
statute  which  it  is  necessary  to  consider. 

The  first  clause  of  the  35th  section  avoids 
certain  acts  of  the  bankrupt  touching  his  ef- 
fects, if  done  within  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy.  The  second 
clause  imposes  the  like  result,  if  the  transaction 
be  within  six  months  of  that  time. 

To  bring  a  case  within  the  first  clause  the  act 
must  have  been  done  by  a  person  insolvent,  or 
in  contemplation  of  insolvency,  with  a  Wew  to 
give  a  pi'eference  to  a  creditor  or  person  having 
a  claim  against,  or  who  is  under  a  liability  for. 
the  bankrupt,  and  such  person  must  have  rea- 
son to  believe  that  the  transaction  is  in  fraud  of 
the  statute. 

The  category  of  tiie  second  clause  contains  the 
same  requii'ement  "of  insolvency,  or  con-  [•249 
templation  of  insolvency,  on  the  part  of  the  per- 
son doing  the  act.  The  recipient  may  be  any- 
one who  has  reason  to  belie\-e  him  insolvent  or 
acting  in  contemplation  of  insolvency,  and  that 
the  act  was  done  by  him  to  prevent  the  projiorty 
from  coming  into  the  hands  of  hi«  asMgnee  in 
bankruptcy,  and  from  being  distributed  under 
the  bankrupt  law. 

Upon  comparing  the  two  clauses  carefully 
together  we  are  satisfied  that  tlie  first  clause 
was  intended  to  refer  to  the  past  and  the  sec- 
ond to  the  present.  The  language  employed  in 
the  first  clause  imports  clearly  that  the  consid- 
eration must  be  one  growing  out  of  a  former 
transaction,  and  that  the  recipient  nuist  stand 
in  the  relation  thus  created  to  the  other  party. 
It  is  equally  clear  that  the  second  clause,  en- 
lightened by  this  construction  of  the  first  one, 
must  be  limited  to  cases  whore  the  transaction 
in  question  was  original  and  complete  in  itself 
at  the  time  it  occurred,  and  had  no  reference  for 
its  consideration  to  anything  between  the  par- 
ties which  had  gone  bipfore  it.  It  is  only  by 
this  construction  that  the  two  clauses  can  be 
made  to  harmonize  and  full  and  di^^tinct  effect 
be  given  to  each.  Any  other  construction  would 
make  them  cover  the  same  ground  and  obliter- 
ate everything  by  which  one  is  differenced  from 
the  other,  except  the  limitation  of  time  which 
they  respectively  prescribe.  It  is  not  to  be  sup- 
posed that  such  was  the  intention  of  the  law 
making  power.  This  view  of  the  subject  was 
taken  by  the  circuit  court  for  the  district  of 
Missouri,  and  subsequently  there  by  one  of  the 
justices  of  this  court.  We  can  see  no  answer  to 
the  conclusion  at  which  they  arrived.  Bean  v. 
Brookmeir,  10  Am.  L.  Reg.  (X.  S.)  181.  Ac- 
cording to  this  construction  the  mortgage  to 
Gibson  falls  within  the  second  category,  as  to 
the  time  within  which  its  validity  could  be  chal- 
lenged. Is  it,  therefore,  void?  '  To  this  there 
is  a  conclusive  answer  in  the  negative. 

The  «itatute  of  Ohio  deprived  the  mortgage  of 
effect  until  '*deposited*' — as  to  creditors,  sub- 
sequent purchasers,  and  mortgagees  in  good 
faith.    Tliese    assignees    are    neither.     A«  h^ 
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250*1  tween  *the  mortgagor  and  the  mortga- 
gee and  subsequent  mortgagees  and  purchasers 
with  notice,  the  mortgage  wa£  valid  and  took  ef- 
fect from  the  time  of  its  delivery  to  Gibson, 
which  was  the  8th  of  March,  more  than  six 
months  before  the  filing  ol  the  petition  in  bank- 
ruptcy. 

The  mortgaged  premises  have  been  converted 
into  money.  But  this  does  not  affect  the  rights 
of  the  parties.  The  lien  of  the  mortgage  fol- 
lowed tne  fund  into  the  hands  of  the  assignees, 
and  binds  it  there  in  all  respects  as  it  bound,  be- 
fore conversion,  the  property  which  the  fund 
represents.  Aator  v.  J/tHer,  2  Paige,  68-78; 
Stieet  V.  Jacocks,  6  Paige,  355. 

Gaylord,  Son,  k  Co.  indorsed  for  Moore  & 
Sons  to  the  extent  of  $10,000,  as  early  as  May, 
1867,  which  was  repeated  from  time  to  time.  In 
May,  1868,  Moore  s.  Sons  applied  to  them  for  a 
definite  arrangement  for  indorsements  to  the  ex- 
tent of  $20,000,  to  be  secured  by  a  chattel  mort- 
fa;?e.  After  inquiry,  they  agreed  to  indorse  for 
15,000,  and  possibly  $20,000,  their  liability  to 
be  secured  as  proposed.  In  pursuance  of  this 
arrangement,  on  the  23d  of  January,  1868,  they 
indorsed  for  $5,000,  and  afterwards  made. other 
indorsements,  amounting  in  all  to  $17,000.  The 
first  niortgage  was  made  on  the  27th  of  Janu- 
ary. 18C8.  It  was  held  by  Gaylord,  Son,  &  Co., 
and  not  filed.  Later — probably  in  March — 
Moore  &  Sons  pressed  for  further  indorsements, 
which  were  re/used.  Shortly  afterwards  Moore 
&  Sons  advised  Gaylord  that  judgments  were 
about  to  be  taken  against  them,  but  insisted 
they  were  solvent.  Tlie  mortgage  was  shown  to 
counsel,  who  objected  to  it,  but  upon  what 
ground  does  not  appear.  He  advised  that  an- 
other should  be  taken.  This  was  done  on  the 
18th  of  March,  and  the  mortgage  was  deposited 
on  the  same  day  with  the  proper  officer,  but 
some  hours  later  than  the  deposit  of  the  mort- 
gage to  Gibson.  It  appears  by  the  face  of  the 
instrument  that  the  signature  and  seal  of  the 
firm  were  affixed  by  one  of  the  firm  in  the  ab- 
sence of  the  others,  lliere  was  the  same  prior 
authority  and  subsequent  acquiescence  as  in  the 
ca^e  of  the  Gibson  mortgage.  It  recited  that 
251*]  Gaylord,  Son,  &,  Co.  were  liable,  'aJs  in- 
dorsers  and  otherwise,  for  certain  debts  of 
Moore  &  Sons ;  that  Moore  &.  Sons  were  indebted 
to  Gaylord,  Son,  &  Co. ;  and  that  Moore  &  Sons 
were  desirous  to  renew,  their  paper  with  the  in- 
dorsement of  Gaylord,  Son,  d&  Co.,  and  was  con- 
ditioned that  if  Moore  d&  Sons,  should  save  Gay- 
lord, Son.  Si  Co.  from  loss  by  reason  of  said  in- 
dorsements and  debt — Gaylord,  Son,  &  Co. 
agreeing  to  renew  for  eighteen  months — ^then 
the  mortpige  was  to  be  void. 

After  the  failure  of  Moore  &  Sons,  Gaylord, 
Son,  &  Co.  took  up  notes  which  they  had  in- 
dorsed for  the  moHgagors,  amounting  to  $17,- 
000.  The  mortgagees  also  held  a  note  of  the 
mortgagors  for  iron  sold  by  the  former  to  the 
latter,  amounting  to  $400,  making  the  aggre- 
^te  of  the  indebtedness  of  Moore  &  Sons  to 
Gavlord,  Son,  d&  Co.,  exclusive  of  interest,  $17,- 
400. 

\Ve  hold  this  mortgage  also  to  be  valid  under 
the  laws  of  Ohio.  The  views  we  have  expressed 
as  to  the  Gibson  mortgage,  considered  with  ref- 
erence to  the  statutes  of  Ohio,  apply  equally  to 
the  one  here  imder  consideration,  and  render  it 
14  Wall. 


needless  to  say  anything  further  upon  the  sub- 
ject. 

Bein^  founded  upon  a  past  consideration,  it 
falls  within  the  first  clause  of  the  35th  section 
of  the  bankrupt  law,  which  limits  the  right  o! 
attack  upon  such  instruments  to  those  executed 
within  four  months  prior  to  the  filing  of  the  pe- 
tition in  bankruptcv.  In  respect  to  this  stat- 
ute also  it  must,  therefore,  be  held  valid.  It 
was  upon  the  same  property  as  the  mortgage  to 
Gibson.  Like  that  mortgage,  its  force  and  ef- 
fect reach  and  bind  the  fund  into  which  the 
property  has  been  converted. 

It  was  contended  with  great  ability  by  the 
counsel  of  Gaylord,  Son,  &  Co.,  that  as  regards 
the  limitations  of  time  under  the  35th  section 
of  the  bankrupt  law  this  mortgage  must  be  re- 
garded as  if  it  had  been  executed  at  the  date  of 
the  prior  one  for  which  it  was  substituted,  and 
numerous  autliorities  were  cited  to  sustain  the 
proposition.  The  view  we  have  taken  of  the 
case  has  rendered  it  unnecessary  to  consider 
this  point. 

•The  counsel  representing  both  mort-  [*252 
.gages,  in  the  argument  in  this  court,  advised  us 
that  we  need  not  decide  the  question  of  priority 
as  between  the  two  instruments,  they  having 
made  an  agreement  which  fixes  their  respective 
rights.  We  have  not,  therefore,  considered  the 
question.  If  there  be  any  surplus  after  satisfy- 
ing  these  claims  it  must  be  distributed  to  the 
general  creditors. 

So  much  of  the  decree  of  the  Circuit  Court  w 
is  brought  before  us  by  this  appeal,  is  reversed, 
and  the  cause  toill  be  remanded  to  tliat  court, 
u:ith  directions  to  etiter  a  decree  in  conformity 
to  this  opinion. 


THE  NEW  HAVEN  STEAM  TRANSPORTA- 
TION COMPANY,  Libt,,  Appt., 

V. 

THE  STEAMBOAT  CONTINENTAL,  the  New 
Haven  Steamboat  Company,  Claimant. 

(See  8.  C.  ''The  Continental/'  14  Wall.  345-361.) 

Lights  on  vessel — defense  to  collision, 

1.  Lights  on  vessels  at  night  are  now  reqaired, 
bat  the  omission  of  one  vessel  to  comply  with  the 
requirement  will  not  excuse  the  other  from  the  ex- 
ercise of  all  dae  and  reasonable  care  to  prevent  a 
collision. 

2.  When  those  In  charge  of  the  other  vessel  did 
not  exercise  due  care  and  vigilance  to  ascertain  the 
character  of  the  approaching  vessel,  and  If  they 
had  done  so,  they  would  have  been  enabled  w 
adopt  reasonable  precautions  to  prevent  the  col- 
lision, both  vessels  were  held  In  fault,  and  the 
damages  were  equally  apportioned  between  theuL 

3.  The  defense  that  one  of  the  steamers  mistook 
the  other  for  a  sail  vessel,  cannot  be  admitted  as 
valid,  unless  it  is  established  by  full  oroof. 

[No.  105.] 
Argued  Feb.  i,  1872,    Decided  Feb,  tS,  181t. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 
This  was  a  libel  in  rem,  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Connecticut,  by  the  appellants  to  recover  dam- 
ages for  a  collision  between  the  propeller  North 
Hampton,  of  the  libelant^  and  the  steamer  Con- 
tinental,  owned  by  the  appellee. 
The  district  court  dismused  the  libel,  an'*  ^^<) 
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circuit  court,  on  appeal,  affirmed  this  decree. 
The  libelant  appealed  to  this  court. 

The  case  is  stated  in  the  opinion. 

Messrs,  O.  Donohne,  J,  8,  Beach,  and  C. 
B,  Ins^'soll  for  appellant. 

Messrs,  E.  H.  Owen  and  T.  0.  Doolittle,  for 
appellee. 

Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court: 

Ships  and  vessels  are  held  liable  for  damage 
occasioned  by  collision,  either  on  account  of  the 
culpable  neglect  or  complicity,  direct  or  indi- 
rect, of  their  owners,  or  on  account  of  the  neg- 
ligence, unskilfulness  or  carelessness  of  those 
employed  in  their  control  and  navigation. 
355*]  When  employed  in  'navigation,  shibs 
and  vessels  should  be  kept  seaworthy  and  be 
well  manned  and  equippea  for  the  voyage,  and 
in  cases  where  they  are  not  seawortny  or  not 
well  manned  or  equipped,  and  a  collision  ensues 
between  such  a  vessel  and  one  without  fault  in 
that  respect,  the  owners  of  the  vessel  not  sea- 
worthy or  not  well  manned  and  equipped  can- 
not escape  responsibility,  if  it  appears  that  the 
unseaworthiness  of  the  vessel  or  the  want  of  a 
competent  master  Oir  of  a  suflTicient  crew  or  of 
suitable  tackle,  sails,  or  other  motive  power,  as 
the  case  may  be,  caused  or  contributed  to  the 
disaster;  and  as  the  owners  of  the  vessel  ap- 
point the  master,  and  employ  the  crew,  they  are 
also  held  responsible  for  their  conduct  in  the 
control  and  navigation  of  the  vessel. 

Controversies  growing  out  of  collisions  are 
cognizable  in  the  admiralty,  and  when  prose- 
cuted in  that  Jurisdiction,  the  rules  of  decision 
are  ditTerent  in  several  respects  from  those 
which  prevail  even  in  similar  controversies 
when  prosecuted  in  the  courts  of  common  law. 
Where  the  collision  occurs  exclusively  from 
natural  causes  and  without  any  fault  on  the 
part  of  the  owners  of  either  vessel  or  those  in- 
trusted with  their  control  and  management,  the 
maritime  rule,  as  defined  by  the  Federal  Courts 
is,  that  the  loss  shall  rest  where  it  falls,  on  the 
principle  that  no  one  is  responsible  for  such  a 
disaster  when  produced  by  causes  over  which 
human  skill  ana  prudence  could  exercise  no  con- 
trol. Union  8.  8,  Co,  v.  N,  1'.  d  Va.  8,  8.  Co. 
24  How.  313,  10  L.  ed.  701.  Admiralty  courts 
everywhere  have  now  adopted  that  rule,  but  it 
cannot  be  applied  where  both  or  either  of  the 
vessels  are  in  fault — as  where  the  vessel  of  the 
respondent  is  alone  in  fault  the  libelant  is  enti- 
tled to  a  decree  for  his  damages;  and  the  con- 
verse of  the  proposition  is  eauallv  true,  that  if 
the  vessel  of  the  libelant  is  alone  in  fault,  proof 
of  that  fact  is  a  sufficient  defense  to  the  libel, 
bi)t  if  both  vessels  are  in  fault,  then  the  dam- 
ages must  be  equally  apportioned  between  the 
offending  vessels.  Much  uncertainty  often  at- 
tends the  inquiry  by  which  of  those  rules  a  giv- 
en controversy  should  be  determined,  and  where 
the  evidence  is  conflicting,  the  issue  presented 
IS  frequently  one  of  doubt  and  difficulty. 
356*1  *Full  damages  are  claimed  by  the  libel- 
ants in  this  case,  upon  the  ground  that  the 
steamboat  of  the  respondents  was  alone  in  fault, 
or  if  that  theory  cannot  be  sustained,  then  they 
contend  that  both  steamers  were  in  fault  and 
that  the  damages  should  be  divided.  On  the 
other  hand,  the  respondents  contend  that  the 
ve^pel  of  the  libelants,  the  propeller,  was  wholly 
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in  fault,  and  that  the  decree  of  the  circuit  court 
dismissing  the  libel  should  be  affirmed. 

Daily  trips  were  run  by  the  propeller  between 
the  ports  of  New  Haven  and  New  York,  carry- 
ing passengers  and  freight,  and  she  was  on  her 
return  trip  from  the  latter  port  and  near  the 
entrance  to  the  harbor  of  her  home  port  when 
she  was  struck  by  the  Continental,  the  steam- 
boat of  the  respondents,  on  her  port  side,  abaft 
her  midships,  and  damaged  to  such  an  extent 
that  she  sunk  in  half  an  hour.  Corresponding 
trips  were  run  by  the  steamboat  of  the  respond- 
ents between  the  same  ports,  the  Continental, 
however,  usually  leaving  the  port  of  New  Haven 
on  the  same  day  that  the  propeller,  the  North 
Hampton,  left  New  York  on  her  return  trip  to 
the  port  where  both  steamers  belonged.  Accus- 
tomed as  they  were  to  start  on  their  respective 
trips  at  stated  hours,  each  knew  pretty  nearly 
when  they  would  meet  and  where  they  would 
pass  each  other  on  the  route,  except  when  one 
or  the  other  was  detained  by  stress  of  weather 
or  other  special  circumstances,  and  the  proofs 
exhibited  furnish  no  reason  to  suppose  that 
either  of  the  steamers  met  with  any  detention 
during  this  trip.  Testimony  was  taken  on  both 
sides,  and  lK>th  parties  having  been  heard,  the 
district  court  entered  a  decree  for  the  rpspond- 
ents.  Prompt  appeal  was  taken  by  the  libelants 
to  the  circuit  court,  but  the  circuit  court  af- 
firmed the  decree  of  the  district  court,  and  the 
libelants  appealed  to  this  court. 

Before  the  Continental  came  out  of  the  lower 
harbor  her  lights  were  seen  by  those  on  board 
the  propeller  when  the  two  steamers  were  four 
or  five  miles  apart.  Distant  from  each  other  as 
they  then  were,  the  better  opinion  is  that  they 
were  not  at  that  time  on  courses  which  involved 
any  risk  of  collision;  but  the  Continental, 
shortly  after  she  came  out  of  'the  lowftr  [*357 
harbor,  hauled  up  as  usual  on  her  sound  course, 
heading  more  directly  towards  her  ultimate  des- 
tination, and  from  that  moment  the  course  of 
the  two  steamers  was  such  that  the  rules  of 
navigation  as  well  as  the  dictates  of  common 
prudence  made  it  the  duty  of  each  to  adopt  prop- 
er precautions  to  prevent  a  collision.  Beyond 
doubt  they  were  approaching  each  other  nearly 
end  on,  within  the  maritime  meaning  of  that 
phrase,  and  under  such  circumstances  all  must 
admit  that  the  rules  of  navigation  require  that 
•*the  helms  of  both  shall  be  put  to  port,  so  that 
each  mav  pass  on  the  port  side  of  the  other."  13 
Stat.  at*L.  00. 

Extended  argument  to  establish  that  theoiy 
of  fact  does  not  appear  to  be  necessary,  as  it 
agrees  with  the  first  finding  of  the  district 
judge,  iind  is  supported  by  all  the  attending  cir- 
cumstances, as  well  as  by  the  weight  of  the  di- 
rect testimony.  Evidently  the  two  steamers 
were  far  enough  apart  at  that  time  to  have 
adopted  whatever  precautions  \/ere  necessary 
ta  have  prevented  a  collision,  and  it  is  clear 
that  if  each  had  obeyed  the  rules  of  navigation 
they  would  have  passed  each  other  in  safety. 
Fault  is  imputed  to  the  steamboat  Continental, 
because  she  did  not  port  her  helm  as  required 
by  the  rules  of  navigation  established  by  the  act 
of  Congress,  but  the  respondents  contend  that 
they  were  deceived  and  misled  as  to  the  charac- 
ter* of  the  approaching  vessel  and  consequent 
nature  of  their  duty  by  the  failure  of  those  od 
board  of  the  propeller  to  display  proper  lights, 

81  V.  S. 


1871. 


Tbans.  Co.  v.  The  Continental. 


345-361 


as  they  also  were  required  to  do  by  the  same 
Congressional  regulations,  as  amended  by  a  8ub* 
sequent  act.     14  Stat,  at  L.  228. 

Evidence  to  that  effect  was  given  by  one  of 
the  witnesses  called  by  the  libelants.  He  tes- 
tified that  he  was  at  the  wheel  {)rior  to  the  col- 
lision; that  he  saw  the  Continental  coming 
down  the  harbor  and  spoke  to  another  seaman 
to  take  his  place ;  that  the  seaman  sooken  to  did 
as  requestea;  that  he  went  and  called  the  mas- 
ter and  the  mates ;  that  he  looked  at  the  lights ; 
that  the  bow  light  and  both  the  side  lights  were 
burning  brightly,  but  that  the  stern  light,  which 
358 "^j  ^consisted  of  two  lanterns  and  showed 
as  one  light,  he  found  was  ''burning  dim;"  that 
be  went  aft  arid  took  down  both  lanterns  and 
'went  forward  in  the  passageway  on  the  star- 
board side,  and  having  pick^  up  the  wicks  car- 
ried the  lanterns  back  and  put  them  in  the  box 
where  they  belonged;  that  he  stepped  forward 
into  the  passageway  to  get  out  of  the  draft,  so 
that  the  wind  might  not  blow  the  lights  out, 
and  he  further  states  that  he  heard  the  propel- 
ler give  one  whistle  just  as  he  was  stepping  in- 
to the  passageway  with  the  lanterns;  that  he 
also  heard  two  whistles  from  the  Continental  in 
reply  just  as  he  was  returning  to  replace  the 
lights  in  the  box;  that  the  propeller,  just  as  he 
vas  hoisting  the  lanterns,  again  blew  one  whis- 
tle; that  after  lie  replaced  the  lights  he  saw  the 
Continental  approaching  the  propeller,  when  he 
ran  forward  part  way  and  was  knocked  down  by 
the  concussion. 

Such  a  disaster  could  not  have  occurred  with- 
out fault  on  the  part  of  one  or  both  vessels,  as 
they  had  an  open  sea  and  good  weather,  and 
the  niffht,  though  cloudy,  was  not  very  dark, 
as  fully  appears  from  the  fact  that  those  on 
board  the  propeller  saw  the  lights  of  the  Conti- 
nental when  she  was  at  least  four  miles  distant. 

Coasting  steamers  are  required  to  carry  a 
central  range  of  two  white  lights  as  well  as  the 
red  and  green  lights  prescribed  for  ocean  going 
steamers,  the  after  light  to  be  carried  at  least 
fifteen  feet  above  the  light  at  the  head  of  the 
vesHcl,  and  the  requirement  of  the  Act  of  Con- 
fess in  respect  to  it  is  that  it  shall  "show  all 
around  the  horizon."  14  Stat,  at  L.  228,  220. 
Signal  lights  are  required  by  the  acts  of  Con- 
gress in  order  that  they  may  be  seen  by  an  ap- 
proaching vessel  in  season  to  enable  those  in 
charge  of  the  vessel  to  adopt  the  necessary  pro- 
cautions  to  prevent  a  collision  with  the  vessel 
whose  lights  are  so  displayed,  and  when  it  ap- 
pears that  they  were  burning  so  dimly  as  not  to 
fulfil  the  purpose  and  object  for  which  they  are 
required,  they  cannot  be  regarded  as  constitut- 
ing a  compliance  with  the  prescribed  require- 
ment. Chamberlain  v.  Wara,  21  How.  566,  16 
Li.  ed.  217.  Apply  that  rule  to  the  present  case 
and  it  is  (juite  clear  that  the  propeller 
359*1  'was  in  fault,  and  it  appears  that  the 
district  and  circuit  courts  both  came  to  the  con- 
clusion that  she  was  solely  in  fault  and  denied 
to  the  libelants  all  claim  for  damages,  either  as 
owners  of  the  propeller  or  as  bailees  of  the  car- 
go. Whether  that  decision  is  correct  or  not 
must  depend  upon  the  evidence,  as  it  is  clear 
that  the  absence  of  one  or  more  of  the  lights  re- 
quired by  the  act  of  Congress  will  not  necessa- 
rily cast  upon  the  delinquent  party  thfe  entire 
consequences  of  such  a  disaster.  Absence  of 
lights  in  a  case  falling  within  the  acts  of  Con- 
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gress  renders  the  owners  of  the  vessel  liable  for 
the  consequences  resulting  from  the  omission, 
but  it  does  not  confer  any  right  upon  the  other 
vessel  to  disregard  or  violate  any  rule  of  navi* 
gation  or  to  neglect  any  reasonable  or  practica- 
ble precaution  to  avoid  a  collision  which  the 
circumstances  afford  the  means  and  opportunity 
to  adopt. 

Stealmers  displaying  proper  signal  lights  are 
in  that  respect  without  fault,  but  they  have 
other  duties  to  perform  to  prevent  collision  be- 
sides complying  with  that  requirement,  and  if 
they  neglect  to  perform  such  other  duties  they 
will  not  be  held  blameless  because  they  dis- 
played proper  lights  as  required  by  the  act  of 
Congress  upon  that  subject.  'The  Oray  Eagle, 
9  Wall.  610,  19  L.  ed.  743. 

Some  conflict  undoubtedly  exists  in  the  testi- 
mony as  to  the  precise  manner  in  which  the  two 
steamers  were  approaching  each  other  after  the 
Continental  came  out  of  the  harbor  and  hauled 
up  upon  her  sound  course;  but  the  better  opin- 
ion, we  all  think,  is  that  they  were  approaching 
each  other  nearly  end  on,  or  substantially  in 
that  manner  as  found  by  the  district  court.  In- 
quiry as  to  what  their  respective  courses  were 
before  that  time  would  be  useless,  as  the  re- 
spondents do  not  claim  that  either  the  lookout 
or  master  of  the  steamboat  saw  the  propeller  or 
her  lights  before  the  steamboat  was  put  upon 
her  sound  course.  Unquestionably,  tne  lights 
of  the  propeller  might  have  been  seen  earlier, 
but  it  is  clear  that  they  were  not,  if  the  witness- 
es are  to  be  believed. 

Lookouts  are  required  to  be  vigilant,  and  it 
is  not  doubted  *if  the  proper  vigilance  [*30O 
had  been  exercised  in  this  case  those  on  board 
the  steamboat  might  have  ascertained  the  char- 
acter of  the  approaching  vessel  in  season  to 
have  adopted  every  necessary  precaution  to 
have  avoided  a  collision.  They  must  have  ex- 
pected to  meet  the  propeller  about  that  time, 
and  under  the  circumstances  they  had  no  right 
to  assume  without  a  closer  scrutiny  that  the  ap- 
proaching vessel  was  a  sail  vessel  because  she 
did  not  show  a  stern  light.  She  did  show  a 
bow  light,  which  might  well  have  satisfied  them 
that  tlie  vessel  was  not  a  sail  vessel,  as  it  is 
more  reasonable  to  suppose  that  the  stem  light 
of  a  steamer  has  become  dim  or  extinguished 
than  that  a  sail  vessel  will  show  a  light  not  re- 
quired nor  authorized  by  the  prescri&d  regula- 
tions. Proper  scrutiny  as  to  the  character  of 
the  approaching  vessel  would  or  should  have  in- 
duced greater  caution  on  the  part  of  the  master 
of  the  Continental,  and  if  any  doubt  remained 
after  such  scrutiny  was  made  the  steamboat 
should  have  slackened  her  speed  or  have  stopped 
until  every  reasonable  degree  of  uncertainty 
was  overcome.  Navigators  have  no  right  arbi- 
trarily to  assume  under  all  circumstances  that 
every  vessel  approaching  which  does  not  show 
both  the  signal  lights  and  the  central  range  of 
two  white  lights  is  a  sail  vessel  which  is  bound' 
to  keep  her  course,  and  that  if  she  does  not,  she 
may  be  run  down  and  sunk. 

Prior  to  the  enactment  of  the  sailing  rules 
neither  steamers  nor  sail  vessels,  except  on  the 
lakes,  were  required  to  carr^  lights  of  any 
kind,  and  yet  the  rules  of  navigation  were  sub- 
stantially the  same  as  those  prescribed  in  the 
existing  acts  of  Congress.  Lights  are  now  re- 
quired, but  the  omission  of  one  vessel  to  com- 
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ply  with  the  requirement  will  not  excuse  the 
other  from  the  exercise  of  all  due  and  reason- 
able care  to  prevent  a  collision.  13  Stat,  at  L. 
58 ;  9  Stat,  at  L.  382 ;  14  Stat,  at  L.  227 ;  B.  S. 
Co,  V.  Rumball,  21  How.  384,  16  L.  ed.  148. 

Viewed  in  the  light  of  these  suggestions,  as 
the  case  must  be,  the  court  is  fully  satisfied 
that  those  in  charge  of  the  steamboat  did  not 
eicercise  due  care  and  vigilance  to  ascertain  the 
character  of  the  approaching  vessel,  and  that  if 
861*]  *they  had  done  so  they  would  have  been 
enableid  to  have  adopted  reasonable  precautions 
to  have  prevented  the  collision.  Consequently 
the  court  is  of  the  opinion  that  both  vessels 
were  in  fault,  and  that  the  damages  should  be 
equally  apportioned  between  the  offending  ves- 
sels. Catharine  v.  Dickinson,  17  How.  170,  15 
L.  ed.  233;  1  Pars.  Ship.  527;  The  Morning 
Light,  2  Wall.  557,  17  L.  ed.  863. 

Where  two  steiuners  are  approaching  each 
other  in  an  open  sea  on  a  night  when  the  lights 
of  a  vessel  may  be  seen  five  miles,  the  defense 
that  one  of  the  steamers  mistook  the  other  for 
a  sail  vessel  cannot  be  admitted  as  valid,  unless 
it  is  established  by  full  proof;  and  where,  as  in 
this  case,  it  appears  that  the  approaching 
steamer  showed  a  bow  light  in  addition  to  the 
red  and  green  lights,  the  court  will  be  still  less 
inclined  to  give  credence  to  the  theory  as  a  val- 
id defense. 

Decree  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  the  opinion 
of  this  court. 


THE  STEAMSHIP  THAMES,  her  Tackle,  etc., 
Russell  Sturgis  et  al,  Claimants,  Appts,, 

V. 

BILLOP  SEAMAN. 
(See  8.  C.  "The  Thames/'  14  Wall.  J98-109.) 

Bill  of  lading — effect  of — excuse  for  non-deliv- 
ery-— where  consignee  not  found-delivery  to 
stranger, 

1.  The  contract  between  the  shfp  and  the  shipper 
Is  that  which  is  contained  in  the  Dill  of  lading  de- 

2.  Tiie  8talp*8  bill  Is  designed  only  for  Its  infer- 
mation  and  convenience :  not  for  evidence  as  be- 
tween the  parties  of  what  their  agreement  was.  If 
It  differs  from  the  one  delivered,  the  latter  must  be 
considered  as  the  trae  and  only  evidence  of  the 
contract 

8.  By  issuing  a  bill  of  lading  stipulating  for  a  de- 
livery to  order,  the  ship  becomes  oound  to  deliver 
to  no  one  who  had  not  the  order  of  the  shipper. 

4.  It  is  no  excuse  for  a  delivery  to  the  wrong  per- 
sons that  the  indorsee  of  the  bill  of  lading  was  un- 
known or  is  absent  or  cannot  be  found  after  dili- 
gent search. 

5.  If,  after  inquiry,  the  consignee  or  Indorsee  of 
a  bill  of  lading  for  delivery  to  order  cannot  be 
found,  the  doty  of  the  carrier  is  to  retain  the 
goods  until  they  are  claimed,  or  to  store  them  on 
account  of  their  owner. 

6.  He  has  no  right  under  any  circumstances  to 
deliver  to  a  stranger. 

7.  The  agent  of  the  absent  owners  may  libel  in 
admiralty,  either  in  his  own  name  or  that  of  his 
principals. 

[No.  94.] 

Argued  Feb,  5,  1872.      Decided  Mar,  i,  1872, 

NoTB. — Deltvery  by  common  carrier  by  water — 
■ee  note.  16  L.  ed.  X*.  8.  412. 

To  Whom  may  delivery  be  made  under  btU  of 
lading — see  note,  88  L.  B.  A.  858. 
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APPEAL  from  the  Circuit  Court  of  the  Vmi- 
ed  States  for  the  Soutlfem  District  of  New- 
York. 

This  cause  comes  up  6n  appeal  from  a  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  affirming  a  de- 
cree of  the  district  court,  entered  June  7,  1869, 
in  favor  of  the  libelant  for  ^,263.86. 

The  libelant  filed  his  libel  against  the  steam- 
ship Thames,  Mar.  19,  1868,  claiming  damai^^es 
in  the  sura  of  $8,000  for  non-delivery  to  him, 
at  New  Y'ork,  of  111  bales  of  cotton  shipped 
by  Gilbert  S.  Van  Pelt,  at  Savannah,  Jan.  28, 
1868,  by  the  Thames,  the  bill  of  lading  for  which 
had  been  assigned  to  libelant  for  a  valuable 
consideration. 

The  answer  of  the  claimants,  Russell  Sturgis 
and  others,  owners  of  the  stc«.mship  Thames, 
put  in  issue  the  material  allegations  of  the  li- 
bel, and  averred  that  the  111  bales  of  cotton 
menticmed  in  the  libel  were  shipped  by  6.  S. 
Van  Pelt,  by  the  Tliames,  for  ana  to  be  deliv- 
ered to  Bennett,  Van  Pelt,  &  Co.,  of  New  York, 
and  were  so  delivered  in  due  course  and  without 
notice  of  the  claim  of  the  libelant,  and  that  no 
claim'  for  the  said  cotton  was  ever  made  by  the 
libelant  tmtil  long  after  such  delivery;  that  the 
alleged  assignment  of  the  bill  of  lading  to  libel- 
ant was  by  way  of  security  for  personal  obliga- 
tions of  Bennett,  Van  Pelt,  &  Co.,  who  were  sol- 
vent merchants,  and  to  whom  libelant  looked 
for  payment  of  such  obligations;  and  that  he 
gave  no  notice,  and  did  no  act  as  assignee  of  the 
bill  of  lading  on  the  arrival  of  the  vessel,  nor 
upon  the  delivery  of  the  cotton,  nor  until  after 
Bennett,  Van  Pelt,  ^  Co.  had  become  Insolvent; 
and  that  by  his  delay  and  laches  he  waived  and 
lost  all  claim  against  the  vessel  and  her  owners. 

The  case  further  appears  in  the  opinion. 

Messrs,  Wm.  Allen  Bntler  and  Barney^ 
Bntler,  St  Parsons,  for  appellants: 

I.  The  court  below  erred  in  holding,  upon  the 
evidence,  that  the  delivery  of  the  bills  of  lading 
for  the  111  bales  of  cotton  in  question  was  in- 
tended to,  and  did,  transfer  the  cotton  therein 
specified  to  the  libelant  as  security  for  the  pay- 
ment of  the  draft  of  O.  S.  Van  Pelt  for  $8,300 
on  Bennett,  Van  Pelt,  &  Co. 

II.  If  the  bills  of  lading  were,  in  fact,  trans- 
ferred to  Brady  &  Moses  as  security  for  the  ac- 
ceptance of  the  draft,  the  libelant  cannot  claim 
any  greater  interest  in  the  property  or  any 
higher  rights  under  the  bills  of  lading  than 
Brady  &  Moses  acquired  by  such  transfer.  The 
Atlanta  National  Bank,  the  real  party  in  inter- 
est, had  full  knowledge  of  the  facta,  Brady  k 
Moses  being  their  agents  and  the  sole  actors  on 
their  beholf.  The  title  to  the  property  de- 
scribed in  the  bills  of  lading,  and  the  right  to 
its  possession  depends  upon,  not  the  mere  in- 
dorsement and  delivery  of  the  bills  of  lading; 
but  upon  the  facts  of  the  transaction  and  the 
acts  of  the  parties. 

Hibbert  v.  Carter,  1  D.  &  E.  745;  Coxe  ▼. 
Harden,  4  East,  211;  Oumey  v.  Behrend,  3  El. 
&  B.  622. 

III.  Even  if  the  transfer  of  the  bills  of  lading 
was  intended  as  claimed  by  the  libelant  and 
held  by  the  court  below,  to  secure  the  payment 
of  the  draft  of  G.  S.  Van  Pelt  on  Bennett,  Van 
Pelt,  &  Co.,  the  libelant  was  not  entitled  to  hold 
the  vessel  and  owners  for  the  non-delivery  of 
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the  goods,  inasmuch  as,  by  his  own  laches,  he 
suffered  the  cotton  to  go  into  t)ie  possession  of 
Bennett,  Van  Pelt,  &  Co.,  and  to  remain  in  their 
possession  until  after  theif  insolvency. 

A  consignee,  by  refusing  or  failing  to  accept 
the  consignment  and  look  after  the  property, 
disclaims  and  loses  the  position  of  consignee. 

Du  Peirat  v.  Wolfe,  29  N.  Y.  436;  Grant  v. 
Shatc,  16  Mass.  341. 

IV.  The  court  below  erred  in  holding  that  the 
libelant  was  entitled  to  maintain  this  action. 

He  is  not  the  real  party  in  interest,  nor  had 
he  such  title  to  or  interest  in  the  case  as  to  en- 
title him  to  sue  in  admiralty. 

See  HotiaenMti  y.  The  North  Carolina^  15  Pet. 
40;  McKinlay  v.  Morrish,  21  How.  355,  16  L. 
ed.  104. 

Tlie  indorsement  of  commercial  paper  to  and 
by  a  bank  cashier,  is  the  act  of  his  bank  and  not 
1^9  individual  act;  and  the  libelant,  having  no 
individual  property  or  interest,  did  not  stand  in 
any  such  relation  to  the  transaction  as  to  enable 
liini  to  maintain  this  action. 

Bk.  of  Oentaee  v.  Patchin  Bk.  19  N.  Y.  312; 
Folger  ▼.  Chase,  18.  Pick.  63;  Bk.  v.  White,  1 
Den.  608. 

J/r.  B.  F.  Lee,  Jr.,  for  appellee: 

I.  Tlie  indorsement  and  delivery  of  the  bill 
of  ladin£ir  passes  all  the  property  m  the  goods. 
Taney,  Ch.  J.,  in  Gibaon  v.  Stevens,  8  How.  399, 
says:  "It  is  hardly  necessary  to  refer  to  ad- 
judged cases  to  prove  a  doctrine  so  familiar  to 
the  courts.** 

If  the  bill  of  lading  be  deliverable  to  the  or- 
der of  the  shipper,  or  if  he  is  the  consignee, 
then,  by  the  indorsement  of  the  bill  of  lading, 
he  passes  the  legal  title  to  the  property.  Ang. 
Carr.  423,  S  508,  and  cases  cited. 

By  his  indorsement  of  the  bill  of  lading  to  a 
bona  fide  purchaser  for  valuable  consideration, 
without  notice  of  any  adverse  interest,  the  lat- 
ter becomes,  as  against  all  the  world,  the  owner 
of  the  goods. 

Ang.  Carr.  422,  §  508;  Conard  v.  Ina.  Co.  1 
Pet.  386,  445. 

By  such  indorsement  the  property  is  trans- 
ferred to  the  indorsee. 

Abb.  Ship.  389;  liaille  v.  Smith,  1  Bos.  k  P. 
563;  Walter  v.  Rosa,  2  Wash.  (S.  C.)  283; 
Svmmeril  v.  Elder,  1  Binn.  106;  Conard  v.  Ins. 
Co,  aupra;  see,  also,  Doics  v.  Perrin,  16  N.  Y. 
334;  Dwca  v.  Greene,  24  N.  Y.  641;  Fitzhugh 
▼.  Wxman,  5  Seld.  565 ;  Meyer  v.  Peck,  28  N.  Y. 
598. 

II.  Where  bills  of  lading  are  to  the  order  of 
the  shipper,  or  to  ''or  order  or  assigns."  it  is  the 
masters  duty  in  such  cases  to  retain,  and  he 
cannot  safely  deliver  the  goods  until  they  are 
claimed  of  him  by  the  holder  of  a  bill  of  lading 
indorsed  by  the  shipper  to  whose  order  he  has 
engaged  to  deliver  them.  1  Conkl.  Adm.  248, 
2d  ed.  n. 

If  the  master  cannot  find  the  proper  person  to 
whom  he  can  deliver  the  goods,  his  duty  is 
plainly  laid  down  in  1  Conkl.  Adm.  196,  2d  ed.: 
'*The  master  may  discharge  himself  and  his  em- 
ployer from  further  responsibility  by  placing 
the  goods  in  store  at  the  place  of  destination, 
with  some  responsible  pcrs<Hi  en^ged  in  the 
kind  of  business  to  which  the  goods  relate,  for 
and  on  account  of  their  owner;  in  which  case 
the  depositaiy  will  become  the  agent  or  bailee  I 
of  the  owner.  J 
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Fiak  V.  Kewton,  1  Den.  45;  see,  also,  Oatran» 
der  V.  Brown,  15  Johns.  39;  2  Kent,  Com.  3d 
ed.  605 ;  Ang.  Carr.  264,  |  298,  and  cases  cited. 

III.  The  suit  was  properly  brought  in  the- 
name  of  the  libelant. 

See,  Bk.  of  Geneaee  v.  Patchin  Bk.  19  N.  Y.- 
312  and  cases  there  cited;  Conaiderant  v.  Brit' 
bane,  22  N.  Y.  389;  Kane  v.  Paul,  14  Pot.  33. 

It  is  well  settled  in  admiralty  proceedings- 
that  the  agent  of  absent  owners  may  Hbel  either 
in  his  own  name  as  agent  or  in  the  name  of  his- 
principals,  as  he  thinks  best. 

McKinlay  v.  Morriah,  21  Hem*.  355,  16  L.  ed. 
104;  Uouaeman  v.  The  North  Carolina,  15  Pet* 
49. 

Mr.  Justice  Stroac  delivered  the  opinion  of 
the  court: 

The  engagement  of  the  ship  with  the  shipper 
was  to  deliver  the  cotton  in  New  York  to  order. 
In  regard  to  this  there  is  no  doubt.  Such  was 
the  express  stipulation  of  the  bills  of  lading 
which  were  given  on  the  28th  of  January,  1868» 
when  the  cotton  was  received  on  shipboard. 
On  tlmt  day  Gilbert  Van  Pelt  purchased  the 
cotton  in  Savannah  from  Brady  &  Moses,  and 
settled  for  it  by  giving  in  payment  his  draft  up- 
on the  firm  of  Bennett,  Van  Pelt,  &  Co.,  in  New 
York,  of  which  firm  he  was  a  member.  The 
draft  was  drawn  at  fifteen  days'  si^t  in  favor 
of  the  libelant,  Billop  Seaman,  cashier,  or  ordcr^ 
and  it  was  discounted  by  Brady  &  Moses  with 
money  of  the  Atlanta  National  Bank,  which 
they  had  in  hand  for  the  purpose  of  purchasing 
bills  on  New  York  on  the  bank's  account.  The 
price  of  the  cotton  was  •thus,  in  sub-  ['lOS 
stance,  paid  by  money  which  Van  Pelt  obtained 
from  the  bank,  as  the  proceeds  of  his  draft.  At 
the  time  when  he  drew  the  draft  he  also  in- 
dorsed upon  the  bills  of  lading  which  the  ship 
had  given  for  the  cotton,  an  order  directing  its 
delivery  to  Billop  Seaman,  cashier,  in  whose  fa- 
vor the  draft  was  drawn,  and  delivered  them 
with  the  draft  to  Brady  &  Moses.  They  were 
made  out  in  triplicate,  as  is  usual,  and,  by  them 
all,  the  ship  undertook  to  deliver  the  cotton 
shipped  to  order.  Two  of  them  had  been  deliv- 
ered to  Van  Pelt,  the  shipper,  and  the  third  was 
retained  by  the  ship.  That  retained  by  the 
ship,  it  is  true,  when  produced  at  the  trial  in 
the  court  below,  was  found  to  have  at  its  foot, 
the  memorandum,  "for  Bennett,  Van  Pelt,  i 
Co.,"  which  is  not  upon  those  delivered  to  the 
shipper.  How  that  memorandum  came  there  is 
not  explained.  No  witness  has  testified  in 
whose  liand writing  it  is,  but  it  is  proved  not  to 
have  been  in  that  of  any  of  the  ship's  agents  at 
Savannah  who  signed  the  bills  of  lading  and 
who  made  the  contract  for  carriage.  This,  how- 
ever, is  of  little  importance.  The  contract  be- 
tween the  ship  and  the  shipper  is  that  which  is 
contained  in  the  bills  of  lading  delivered.  The 
ship's  bill  was  designed  only  for  its  information 
ana  convenience,  not  for  evidence,  as  between 
the  parties,  of  what  their  agreement  was.  If  it 
differs  from  the  others,  they  must  be  considered 
as  the  true  and  only  evidence  of  the  contract. 

The  proofs  in  tne  case  leave  no  reasonable 
doubt  that  the  bills  of  lading  were  indorsed  to 
the  libelant  in  order  to  transfer  to  him  the  cot- 
ton as  a  security  for  the  payment  of  the  draft 
at  its  maturity.  Gilbert  S.  van  Pelt  alone  as- 
serts the  contrary.    His  testimony^  it  must  be 
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admitted,  tends  to  show  that  they  were  indorsed 
and  received  as  security  for  the  acceptance  only 
of  the  draft.  But  he  is  directly  contradicted  by 
Moses,  by  Brady,  and  by  Bruen,  neither  of 
whom  has  any  interest  in  this  controversy,  and 
all  of  whom  state  that  the  bills  of  lading  were 
indorsed  to  secure  to  Seaman  the  payment  of 
the  draft  and  not  merely  its  acceptance.  Be- 
sides, their  testimony  is  in  harmony  with  all 
the  probabilities  of  the  case.  It  is  absurd  to 
106*1  talk  of  security  for  the  acceptance  'of 
the  draft.  No  such  security  was  needed.  It 
might  have  been  accepted  before  it  was  discount- 
ed. Gilbert  S.  Van  Felt  was  a  member  of  the 
firm  upon  which  it  was  drawn,  and  he  was  at 
hand  when  it  was  discounted.  He  might  then 
'liave  accepted  it.  In  addition  to  this  it  is  sig- 
nificant that  the  invoice  of  the  sale  from  Brady 
&  Moses  to  Van  Pelt  was  made  out  and  receipt- 
ed as  if  paid  in  cash  (the  draft  having  been 
turned  into  cash  bv  a  deduction  of  discount  and 
exchange),  and  the  advances  made  upon  the 
draft  were  at  once  charged  to  the  Atlanta  Na- 
tional Bank.  In  view  of  all  this  it  is  incredible 
that  the  bills  of  lading  were  indorsed  to  Seaman 
merely  to  secure  what  the  maker  of  the  draft 
oould  have  given  on  the  instant.  Nor  ought  the 
position  of  Gilbert  S.  Van  Pelt  to  be  overlooked, 
if  the  bills  of  lading  were  indorsed  as  security 
for  payment  of  this  draft,  his  firm  has  obtained 
■from  the  ship  delivery  of  the  cofton  through  a 
fraudulent  representation  that  they  were  the 
consignees,  or  entitled  to  the  delivery  of  posses- 
sion, and  they  sold  it  for  cash  on  the  day  when 
it  was  thus  wrongfully  obtained.  He  is  not. 
therefore,  an  unbiased  witness.  His  testimony 
was  given  while  he  was  under  the  influence  of  a 
temptation,  not  unnatural,  to  vindicate  his  firm 
from  the  guilt  of  fraudulently  abstracting  a 
large  amount  of  property  from  its  rightful  own- 
er. Standing  as  he  does,  in  such  a  position,  his 
statements  arc  not  to  be  credited  when  in  con- 
•flict  with  the  positive  testimony  of  Brady,  of 
Moses,  and  of  Bnien,  and  when  inconsistent 
with  the  strong  probabilities  of  the  case. 

It  must  be  considered,  then,  that  by  the  in- 
dorsement of  the  bills  of  lading  the  libelant  be- 
t»me  the  owner  of  the  cotton,  and  that  by  force 
of  the  contract  with  the  ship  it  was  deliverable 
at  New  York  only  to  him,  or  to  his  order.  Ref- 
erence to  authorities  to  show  that  the  effect  of 
the  indorsement  was  to  vest  such  ownership  in 
Seaman  is  quite  unnecessary.  We  may,  how- 
ever, refer  to  a  few. 

Conard  v.  Ins.  Co.  1  Pet.  44.5;  Gibson  v.  Ste- 
-vens,  8  How.  384;  Thompson  v.  Dominy,  14 
Mees.  k  W.  403;  Caldwell  v.  Ball,  1  D.  &  E. 
•205;  Wright  v.  Campbell.  4  Burr.  2051;  Evans 
V.  Marietta  1  Ld.  Raym.  271;  Walter  v.  Ross,  2 
Wash.  C.  C.  283. 

107*]  •The  ship  arrived  with  the  cotton  at 
the  port  of  New  York  on  Simday,  the  2d  day  of 
February,  1868,  late  in  the  afternoon,  and  on 
the  morning  of  the  3d  delivered  it  to  Bennett, 
Van  Pelt,  k  Co.  on  their  demand,  without  the 
production  of  either  of  the  bills  of  lading  which 
had  been  given  to  the  shipper,  and  without  any 
order  from  Billop  Seaman,  who  was  the  indor- 
see of  the  bills,  and  to  whom  alone,  or  to  whose 
order,  it  could  rightfully  be  delivered.  It  does 
not  appear  that  any  notice  of  the  ship's  arrival 
was  given  to  Seaman,  or  that  the  ship  made  any 
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inquiry  to  ascertain  to  whom  the  cotton  was  de- 
liverable. It  would  seem  that,  assuming  the 
mysterious  memorandum  on  the  bill  of  lading 
retained  by  the  ship  was  equivalent  to  an  order 
to  deliver  to  Bennett,  Van  Pelt,  k  Co.,  no  de- 
mand was  made  for  the  presentation  of  such  an 
order,  and  no  further  inquiry  for  the  consignee 
was  8^  on  foot.  The  consequence  was  that 
Bennett,  Van  Pelt,.&  Co.,  having  obtained  the 
property  without  any  right  to  it,  sold  it  for 
cash  on  the  day  it  was  delivered  to  them,  a&d 
failed  within  a  few  days  afterwards. 

No  argument  is  needed  to  show,  what  is  most 
manifest,  that  the  delivery  which  was  thos 
made  was  a  breach  of  the  ship's  contract.  B7 
issuing  bills  of  lading  for  the  cotton,  stipulat- 
ing for  a  -delivery  to  order,  the  ship  became 
bound  to  deliver  to  no  one  who  had  not  the  or- 
der of  the  shipper,  and  this  obligation  was  dis- 
regarde«]  instantly  on  the  arrival  of  the  ship. 
And  it  is  no  excuse  for  a  delivery  to  the  wrong 
persons  that  the  indorsee  of  the  bills  of  lading 
was  unknown,  if  indeed  he  was,  and  that  notice 
of  the  arrival  of  the  cotton  could  not  be  given. 
Diligent  inquiry  for  the  consignee,  at  least,  was 
a  duty,  and  no  inquiry  was  made.  Want  of  no- 
tice is  excused  when  a  consignee  is  unknown,  or 
is  absent,  or  cannot  be  found  after  diligent 
search.  Fish  v.  A'enrton,  1  Denio,  45 ;  The  Pey- 
tona^  2  Curtis,  21.  And  if,  after  inquiry,  the 
consignee  or  the  indorsees  of  a  bill  of  lading  for 
delivery  to  order  cannot  be  found,  the  duty  of 
the  carrier  is  to  retain  the  goods  until  they  are 
claimed  or  to  store  them  prudently  for  and  on 
account  of  their  owner.  He  may  thus  re- 
*Iieve  himself  from  a  carrier's  responsi-  [*108 
bility.  Galloway  v.  Hughes,  1  Bai.  553;  1 
Conkl.  Adm.  196;  Fisk  v.  Vewton,  supra.  He 
has  no  right  under  any  circumstances  to  deliver 
to  a  stranger. 

It  is  said,  however,  that  the  libelant  delayed 
presenting  the  bills  of  lading  which  had  been 
indorsed  to  him,  and  delayed  making  any  de- 
mand for  the  cotton  until  after  the  19th  of  Feb- 
ruary, when  the  draft  had  fallen  due,  and  when 
it  had  been  dishonored.  But  that  delay  cannot 
justify  the  ship's  delivery  of  the  cotton,  on  the 
day  after  its  arrival,  to  persons  who  had  no  bill 
of  lading  and  no  authority  whatever  to  receive 
it.  Had  the  delay  been  instrumental  in  causing 
such  a  wrongful  delivery;  had  it  been  active 
interposition  to  mislead  the  ship,  a  different 
case  might  possibly  have  been  presented.  But 
at  most  the  laches  of  the  libelant  was  mere  in- 
action, and  the  wrong  delivery  was,  in  no  de- 
gree due  to  it.  The  delivery  was,  as  we  hare 
stated,  made  on  the  morning  after  the  ship's  ar- 
rival in  port,  and  the  ship's  order  for  delivery 
to  Bennett,  Van  Pelt,  k  Co.  was  issued  before 
the  libelant  could  have  known  of  its  arrival. 
We  say  this,  notwithstanding  the  testimony  of 
James  Van  Pelt,  which  is  plainly  in  conflict 
with  the  proved  and  conceded  facts  of  the  case. 
And  as  the  cotton  was  sold  for  cash  on  the  3d 
of  February,  the  very  day  of  its  delivery,  the 
failure  of  the  libelant  to  claim  it  until  some 
weeks  afterwards,  wrought  no  injury  or  loss  to 
the  carrier,  so  far  as  it  appears.  We  are,  there- 
fore, of  opinion  that  the  ship  is  clearly  liable 
for  the  cotton  to  the  libelant. 

And  we  think  that  the  libel  was  rightly  filed 
in  the  name  of  Billop  Seaman.    By  the  indorse- 
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inent  of  the  bills  of  lading  the  le^l  ownership 
of  the  cotton  passed  to  him,  as  well  as  the  ri^ht 
to  control  its  delivery.  It  is  a  matter  of  no  im- 
portance that  the  beneficial  interest  may  have 
been  in  the  bank  of  which  he  was  cashier.  Fair- 
field V.  Adams,  16  Pick.  381.  The  holder  of  a 
legal  right  may  always  assert  it  by  suit,  though 
lie  may  be  accountable  to  another  for  what  he 
may  recover.  .  A  judgment  in  his  favor  may  al- 
ways be  pleaded  in  bar  against  a  suit  by  the 
109*]  'beneficial  owner.  Besides,  it  is  settled 
tliat  the  agent  of  absent  owners  may  libel  in  ad- 
miralty, either  in  his  own  name  or  in  that  of  his 
principals.  Houseman  v.  The  N.  Car.  15  Pet. 
49;  MrKinlay  v.  Morrish,  21  How.  355,  16  L. 
ed.  104;  Latcreitce  v.  Minium,  17  How.  100,  15 
Li.  ed.  58. 

The 'decree  of  the  Circuit  Court  uill,  there- 
fore, he  affirmed. 


«68»]  ♦THE  STEAMSHIP  TELEGRAPH,  her 
Tackle,  etc.,  Frederick  A.  Potts,  Claimant, 
Appt., 

v. 

JOHN  GORDON  et  at,, 

and 

THE  PROPELLER  3kL\RY  J.  VAUGHAN.  her 

Tackle,  etc^  Thomas  J.  Vaughan,  Claimant, 

Appt., 

V. 

SAME. 

^8ee  8.  C.  "The  Vauphan  and  Telegraph/*  14  Wall. 
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Error,  vohen  icaived — effect  of  transfer  of  hill  of 
lading — lihel  hy  consignee — both  vessels  in 
fault  foi'  collision — rule  of  damages — decree 
in  currency — seal  to  chattel  mortgage — mort- 
gage of  partnership  property — when  valid— 
— tcho  is  creditor-^ien  follows  fund, 

1.  Where  on  appeaf  to  this  court  is  wholly  silent 
to  exceptions  taken   to  a  libel   in  the  district 

court,  and  It  does  not  appear  that  they  were 
brought  to  the  attention  of  the  circuit  court,  or 
that  it  acted  upon  them,  they  will  be  hel<Lto  have 
])een  waived. 

2.  The  transfer  of  a  bill  of  lading  carries  with  it 
'the  legal  title  to  the  property  described  in  it. 

8.  A  consignee  mav  flle  a  libel  in  a  court  of  ad- 
miralty of  the  United  States  for  injuries  to  the  car- 
go,  caused  bv  a  collision. 

4.  Both  vessels  held  *in  fault  for  the  collision 
where,  without  the  grossest  negligence  or  mlsman- 
figement.  there  could  be  neither  peril  nor  disaster. 

5.  The  proper  rule  of  damages  where  a  cargo  is 
lost  in  traneftu  by  a  collision  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of  ship- 
ment. 

6.  Where  a  decree  was  right  when  rendered,  it 
will  not  be  disturbed  although  the  currency  in 
which  It  was  rendered  has  lessened  in  value  since 
Its  rendition. 

[No8.  86,  87.] 
Argued  Jan,  24, 1872,    Decided  Mar,  i,  1872. 

APPEALS   from   the   Circuit   Court   of    the 
United  States  for  the  Southern  District  of 
"New  York. 

The  case  is  stated  by  the  court. 

Note. — How  far  consignment  of  goods  vests  the 
property  in  consignee,  and  to  whom  the  carrier  is 
responsible  for  loss  or  infury — see  note,  12  L.  ed. 
U.  S.  1142. 

NegotiaWity  and  transfer  of  a  hill  of  lading — 
aee  note,  25  L.  ed.  U.  8.  892. 
14  Wall. 


Messrs,  T.  J.  FIthian  and  G.  Van  Saat- 
▼cord  for  appellants. 

Messrs,  Samnel  E.  Lyoa  and  Alex.  Hamil" 
ton,  Jr,,  for  appellees. 

Mr^  Justice  Swayne  delivered  the  opinion 
of  the  court: 

These  are  appeals  in  admiralty  from  the  de- 
cree of  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York. 

On  the  25th  of  October,  1864,  the  steam  pr<^ 
peller  Mary  Vaughan,  left  the  city  of  Troy  for 
a  voyage  on  the  Hudson  river  to  the  city  of  New 
York.  She  had  in  tow  two  canal  boats  laden 
with  cargoes  of  barley  under  the  dedc  and  hoof^- 
poles  upon  the  deck.  The  boats  were  lashed, 
one  on  each  side  of  the  propeller.  The  canal- 
boat  R.  M.  Adams  was  fastened  to  the  starboard 
side,  and  the  canal-boat  Sherman  Lewis  upon 
the  port  side.  They  were  attached  to  the  pro- 
peller by  towing  lines.  The  propeller  was  about 
sixty  tons  burden,  and  ninety  feet  in  length  by 
seventeen  wide. 

The  steamboat  Telegraph  left  her  dock  at  the 
city  of  New  York  about  five  o'clock  in  the  after- 
noon of  the  same  day  on  a  voyage  up  the  river 
to  Newburg,  having  in  tow  three  large  heavy 
freight  barges,  to  wit:  The  Minnesink  lashed 
to  her  port  side,  the  Dutchess  to  her  starboard 
side,  and  the  Insurance  lashed  to  the  stem  of 
the  starboard  barge,  Dutchess. 

On  the  morning  of  the  next  day,  between  two 
and  four  oVlock,  a.  m.,  just  below  Butter  Hill, 
the  barge  Minnesink,  on  the  larboard  side  of  the 
Telegraph,  and  the  canal-boat  Sherman  Lewis, 
on  the  port  side  of  The  Vaughan,  came  in  colli- 
sion, whereby  the  Sherman  Lewis  was  torn  from 
her  fastenings  to  the  propeller,  swung  round 
crosswise  of  the  river,  and  across  the  bow  of  the 
Telegraph  and  her  barees,  and  was  so  much  in- 
jured that  shortly  afterwards  she  filled  and 
sunk  in  water  from  one  to  two  hundred  feet 
deep,  carrying  down  her  under-deck  cargo  with 
her. 

The  barley  belonged  to  J.  &  0.  Lynch,  of  Bu- 
harnois.  Canada,  and  was  shipped  by  them  from 
St.  Timothy.  Canada,  in  the  boat  in  which  it 
was  lost.  The  boat  was  bound  to  Albany  or 
New  York.  The  bill  of  lading  was  given  to  the 
owners,  and  by  them  indorsed  as  follows:  "De- 
liver to  the  order  of  Gordon,  Bruce,  &  McAu- 
liffe.  0.  &  J.  Lynch."  •Gordon,  Bruce,  ['ges 
&  McAuliflfe  were  a  firm  of  the  city  of  New 
York.  The  bill  of  lading  was  then  placed  in  the 
hands  of  Gordon  &  Co.,  and  by  them  at  the  re- 
quest of  the  shippers,  forwarded  to  the  con- 
signees. Upon  receiving  It  Gordon  &,  Co.,  as 
the  agents  of  the  consignees,  advanced  upon  it 
$29.50  for  the  premium  of  insurance  upon  the 
barley;  the  entire  arrangement  with  the  ship- 
pers wab  made  by  Gordon  &  Co.  as  such  agents. 
The^  had  special  authority  to  advance  upon  this 
particular  barley  by  drafts  at  thirty  days  upon 
the  consignees,  and  so  advised  the  shippers  be- 
fore the  bill  of  lading  was  forwarded. 

This  libel  was  filed  by  the  consignees.  It  al- 
leged that  the  disaster  was  caused  "by  the  neg- 
ligence, want  of  proper  skill,  and  improper  con- 
duct of  the  persons  navigating  the  said  propel- 
ler, or  by  the  negligence,  want  of  proper  skill, 
and  improper  conduct  of  the  persons  navigating 
said  steamboat,  or  by  their  joint  negligence, 
fault  and  improper  conduct." 
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In  Die  district  court  both  the  claimants  ex- 
cepted to  the  libel ;  the  claimant  of  the  Vaughan 
upon  the  grounds  that  the  particular  facts  upon 
wliich  the  imputation  ef  fault  was  founded  were 
not  Aet  fortli,  and  that  the  allegations  were  not 
sufficient  to  entitle  the  libelants  to  a  decree ;  the 
claimant  of  the  Telegraph  upon  the  same 
grounds,  and  the  further  ground  that  a  libel 
against  both  vessels  jointly  could  not  be  main- 
tained. The  exceptions  were  overruled.  The 
court  decreed  against  both  vessels,  and  the 
claimants  of  both  appealed  to  the  circuit  court. 

The  appeals  found  in  the  record  are  wholly 
silent  as  to  these  exceptions.  It  does  not  op- 
pear  that  tliey  were  brought  to  the  attention  of 
the  circuit  court,  or  that  it  took  any  action 
whatever  upon  the  subject.  The  appeals  from 
the  circuit  court  to  this  court  are  confined  to 
the  merits  of  the  case.  Neither  of  them  con- 
tains any  reference  expressly,  or  by  implica- 
tion, to  the  exceptions.  Under  these  circum- 
stances they  must  be  held  to  have  been  conclu- 
sively waived  by  the  respondents.  To  consider 
them*  here  would  be  to  exercise  the  appellate 
power  of  this  tribunal  in  reviewing  tne  ac- 
866*1  ^tion,  not  of  the  circuit,  but  of  the  dis- 
trict court.  This  we  have  no  power  to  do.  The 
exceptions  must,  therefore,  be  laid  out  of  view. 

It  was  insisted  in  the  argument  here  by  the 
counsel  for  the  Vaughan  that  the  consignees 
had  no  title  to  the  barley,  and  hence  cannot 
maintain  this  libel  for  its  loss.  The  converse  of 
this  preposition  is  too  clear  to  require  discus- 
sion. The  transfer  of  the  bill  of  lading  carried 
the  legal  title  with  it.  The  authority  of  Gor- 
don &  Co.  to  draw  on  the  consignees  for  advan- 
ces upon  receiving  the  bill  of  laaing,  and  the  ac- 
tual payment  by  them  as  such  agents  of  the  pre- 
mium for  insurance,  show  such  to  have  been  the 
intention  of  the  parties. 

The  presumption  of  title  in  the  transferee  of 
a  bill  of  lading  which  the  law  raises  upon  the 
transfer  is,  in  this  case,  fully  sustained  by  the 
facts  developed  in  the  proofs.  Orove  v.  Brien^ 
8  How.  439;  Lairrence  v.  Mintum,  17  How.  107, 
15  L.  ed.  61.  But  aside  from  the  special  cir- 
cumstances referred  to,  we  have  no  doubt  of  the 
right  of  the  consignees  as  such  to  maintain  this 
proceeding.  The  question  is  not  an  open  one  in 
this  court.  In  Houseman  v.  The  North  Caro- 
lina, 15  Pet.  40.  Chief  Justice  Taney,  delivering 
the  opinion  of  the  court,  said :  "We  consider  it 
well  settjed  in  admiralty  proceedings  that  the 
agent  of  absent  owners  may  libel  either  in  his 
oym  name  as  an  agent,  or  in  the  name  of  his 
principals,  as  he  thinks  best.  .  .  .  And 
that  tne  consignees  had  such  an  interest  in  the 
whole  cargo  that  they  may  lawfully  proceed  in 
this  case,  not  only  for  what  belonged  to  them, 
and  was  shipped  on  their  account,  but  for  that 
portion  also  which  was  shipped  by  Porter  as  his 
own  and  consigned  to  them.**  In  McKinlay  v. 
Morrish,  21  How.  355,  16  L.  ed.  104,  it  was 
said:  "Whatever  may  be  the  uncertainty  con- 
cerning the  consignee's  right  to  sue  in  a  court 
of  law,  from  the  convicting  decisions  to  be  found 
on  that  right,  there  is  none  that  he  may  sue  in 
a  court  of  admiralty  in  the  United  States.*' 

This  brings  us  to  the  consideration  of  the 
merits  of  the  case. 

267*]  'The  district  court  held  that  both  ves- 
sels were  in  fault.  The  circuit  court  came  to 
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the  same  conclusion,  and  affirmed  this  part  of 
the  decree  of  the  district  court.  These  concur- 
ring  judgments  are  prima  facie  to  be  deemed  oor- 
rect.  Our  examination  of  the  evidience  apart 
from  this  consideration  has  led  our  minds  to  the 
same  results.  Where  the  collision  occurred  the 
channel  was  straight,  wide  and  deep.  The  night 
was  calm  and  clear.  It  was  near  the  end  of 
the  ebb  tide.  No  disturbing  element  was  pres- 
ent. Tlie  circumstances  were  as 'favorable  as 
possible  for  each  vessel  to  pass  the  other  with 
its  tows  in  safety.  Without  the  grossest  negli- 
gence or  mismanagement  there  could  be  neitho- 
peril  nor  disaster.  Yet  there  was  a  disaster; 
and  the  colliding  vessels  came  together  with 
such  violence  that  the  canal -boat  was  wrecked 
and  sunk.  Neither  vessel  had  a  lookout.  The 
pilot  and  engineer  of  the  Vaughan  were  inex- 
perienced and  incompetent.  There  was  at  the 
time  no  one  on  the  deck  of  the  Telegraph  but 
the  captain.  The  pilot  had  gone  below.  The 
engine  was  in  charge  of  a  fireman.  Other  spe* 
cial  faults  in  the  conduct  of  each  vessel  are  im- 
puted, and  we  think  the  evidence  establishes 
them.  The  vessels  are  antagonists,  and  one  re- 
markable feature  of  the  case  is  the  zeal  and 
ability  with  which  the  counsel  of  each  has  at- 
tacked the  other  and  labored  to  defend  his  own. 
In  the  former  both  have  been  successful ;  in  the 
latter  neither.  The  evidence  is,  to  a  large  ex- 
tent, confused  and  contradictory.  It  could  serve 
no  useful  purpose  to  analyze  and  discuss  it.  It 
is  sufficient  to  remark  that  we  could  add  noth- 
ing to  the  clear  and  able  opinion  of  the  judge  of 
the  district  court,  by  whom  this  part  of  the  case 
was  there  disposed  of.  We  concur  in  the  views 
which  he  expressed. 

In  the  district  court  it  was  held  that  the 
proper  rule  of  damngcs  where  a  cargo  is  lost  in 
transitu  by  a  collision,  or  other  tort,  is  the  val- 
ue of  the  goods  at  the  time  and  place  of  ship- 
ment. It  was  conceded  that  upon  the  breach  of 
a  contract  for  the  delivery  of  goods  at  a  partic- 
ular place,  the  measure  of' damages  is  the  full 
value  of  the  goods  at  such  place.  Botli  proposi- 
tions are  correct  and  are  well  acttlea  in 
*our  jurisprudence.  The  place  of  ship-  [*268 
ment  was  a  port  in  Canada,  and  the  value  ot 
the  barley  there  when  shipped  was  found  to 
have  been  70  cents  per  bushel,  amounting  in  the 
aggregate,  with  interest,  to  $2,436.  The  esti- 
mate was  made  in  the  currency  of  Canada, 
which  was  equivalent  in  value  to  the  gold  coin 
of  the  United  States.  It  was  admitted  that  the 
decree  was  solvable  in  legal  tender  notes,  which 
^i-ere  then  largely  depreciated,  but  it  was  held 
that  this  was  an  incident  of  tiie  suit  in  the  fo- 
nim  where  it  was  brought,  and  that  the  result 
was  unavoidable.  In  the  circuit  court  the  same 
rule  of  damages  was  applied,  but  the  decree 
gave  the  value  of  the  Canada  currency  in  legal 
tender  notes.  These  notes  have  since  largelr 
appreciated,  so  that  while  the  libelants  woul<L 
under  the  decree  of  the  district  court,  if  it  had 
been  paid  when  rendered,  have  received  mnA 
less  than  the  estimated  value  of  the  barley,  they 
will  now,  if  the  decree  of  the  circuit  court  be 
aflirmed,  receive  much  more. 

It  is  clear  that  if  the  decree  of  the  drcaii 
court  had  been  paid  when  it  was  rendered,  the 
result  to  the  respondents  would  have  been  the 
same  as  if  the  decree  of  the  district  court  liid 
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ibeen  then  afHrmcd  and  paid  in  specie.  Upon 
the  rule  of  damages  applied  by  both  courtA  as 
respects  the  kind  of  currency  in  which  the 
Talue  of  the  barley  was  estimated,  the  libelants 
were  entitled,  up<m  the  plainest  principles  of 
justice,  to  be  paid  in  specie  or  its  equivalent. 
The  hardship  arising  from  the  decree  before  us 
is  due  entirely  to  the  delay  in  its  payment 
•which  has  since  occurred,  and  the  change 
which  time  and  circumstances  have  wrought 
in  the  value  of  the  legal  tender  currency.  The 
decree  was  right  when  rendere4  and,  being  so, 
cannot  now  be  disturbed.  It  is  unnecessary  to 
pursue  the  subject  further.  The  decree,  in  the 
particular  under  consideration,  presents  the 
same  question  which  was  decided  by  this  court 
in  the  case  of  Knox  v.  Lee,  ante,  782.  There 
the  court  instructed  the  jury  that  in  assessing 
the  plaintiff's  damages  they  might  take  into 
accoimt  the  fact  that  the  judgment  could  be 
-269*]  paid  in  legal  tender  notes.  This  •court 
upon  error  affirmed  the  correctness  of  that 
instruction.  The  authority  of  that  case  is 
conclusive  of  the  question  here  imder  consid- 
eration. 

The  decree  of  the  Circuit  Court  ia  affirmed, 

Mr.  Chief  Justice  Cl&aae,  dissenting: 

I  dissent,  and  am  authorized  to  say  that  my 
t>rothers  Clifford  and  Field  also  dissent, 
from  so  much  of  the  opinion  just  read  as  re- 
lates to  the  measure  of  indemnity  for  the  loss 
of  the  barley. 

The  barley  was  shipped  from  St.  Timothy, 
Canada  East,  on  the  7th  of  October,  1864,  and 
was  lost  on  the  26th  of  the  same  month. 

We  agree  that  the  loss  was  through  the  fault 
•of  both  boats,  and  that  the  libelants  were  enti- 
tled to  indemnity;  and  we  agree  further  that 
the  measure  of  this  indemnity  was  the  value  of 
the  barley  at  the  time  and  place  of  shipment; 
and  that  this  value  was  $2,436  in  gold.  The 
decree  of  the  district  court,  rendered  on  the 
•21st  day  of  February,  1868,  was  for  this  sum, 
with  interest,  making  the  whole  amoimt  of 
the  decree  $2,924.20. 

On  appeal,  the  circuit  court  held  that  in  or- 
der to  give  full  indemnity  to  the  libelants,  the 
Talue  in  gold  must  be  converted  into  its  equiva- 
lent in  legal  tender  notes  on  the  day  of  ship- 
ment. At  that  time  this  currency  was  so 
much  depreciated  that  $100  in  gold  were  worth 
^01  in  notes.  The  $2,436  in  gold  were,  there- 
fore, converted  into  their  equivalent  in  note 
dollars,  making  the  sum  of  $4,806.36.  The  de- 
cree of  the  district  court  was  accordingly  re- 
Tersed,  and  a  decree  was  entered,  on  the  26th 
of  March,  1870,  for  the  last  named  sum  and  in- 
terest, in  all  $6,515,  with  costs. 

This  was  much  more  than  indemnity  at  the 
date  of  the  decree,  and  the  injustice  is  still 
more  apparent  at  this  time,  when  the  value  of 
the  notes  has  so  much  appreciated  that  the  af- 
firmance of  the  decree  of  the  circuit  court  gives 
the  libelants  almost  double  indemnity. 

This  case  strikingly  illustrates  the  evil  con- 
sequences of  rendering  judgments  payable  in 
legal  tender  currency.  Hardly  anything  flue- 
tiuites  in  value  more  than  such  judgments. 
Every  day  witnesses  a  change.  The  judgment 
debtor  gains  by  depreciation  and  loses  by  ap- 
preciation. 

Doubtless,  if  the  legal  tender  clauses  of  the 
t4  Wall. 


currency  acts  'are  constitutional,  such  ['270 
judgments  may  be  rendered;  biit  there  is  noth- 
ing in  those  acts  which  requires  that  judg- 
ments for  damages  estimated  in  coin  shall  be 
entered  otherwise  than  for  coin.  On  the  con- 
trary, we  have  decided  in  several  cases  {Che^ 
ang-Kee  ▼.  17.  8,  3  Wall.  320,  18  L.  ed.  72; 
Bronson  v.  Rodea,  7  Wall.  245,  19  L.  ed.  145; 
Butler  V.  Horicitz,  7  Wall.  259,  19  L.  ed.  150; 
Trehilcock  v.  Witson,  ante,  460)  that  judfif- 
ments  for  coin  debts  may  be  rendered  payable 
in  coin.  In  the  present  case  the  amount  of 
indemnity  was  ascertained  in  gold  and,  in  our 
judgment,  the  decree  should  have  been  for  that 
amount  payable  in  coin.  This  would  have  done 
exact  justice  between  the  parties,  and  would 
have  been  in  harmony  witn  the  principles  of 
the  cases  referred  to.  It  would  have  given  in- 
demnity, and  not  double  indemnity. 


CITY  OF  LEXINGTON,  Plff,  in  Err., 

V. 

JOSEPH  C.  BUTLER. 
(See  8.  C  14  Wall.  282-207.) 

Municipal  bonds  and  coupons — presumption  on 
purchMS — coupons  are  negotiable  paper — 
prior  equities — presumption  of  validity^ 
statute  of  limitations  as  to  coupons, 

1.  Neither  municipal  bonds  nor  the  coupons  an- 
nexed, where  they  are  made  payable  to  bearer,  or 
are  Indorsed  to  bearer  by  the  original  obligees  or 
payees,  fall  within  the  prohibition  of  the  11th  sec- 
tion of  the  Judiciary  act,  as  the^  pass  from  one 
holder  to  another,  by  delivery,  without  any  formal 
assignment. 

2.  The  restriction  Incorporated  In  the  11th  sec- 
tion of  the  Judiciary  act,  has  no  application  to  cases 
removed  Into  the  circuit  court  from  a  state  court. 

8.  Where  the  plaintiff  purchased  municipal  bonds 
In  market  overt,  the  prima  facie  presumption  is 
that  he  acquired  the  bonds  before  tney  were  due; 
that  he  paid  a  valuable  consideration  for  the  same : 
and  that  he  took  them  without  notice  of  any  defect 
which  would  render  them  invalid. 

4.  Coupons  attached  as  Interest  warrants  to 
bonds  for  the  payment  of  money,  lawfully  Issued  by 
municipal  corporations,  as  well  as  the  bonds  to 
which  thev  are  attached,  when  parable  to  order  and 
indorsed  In  blank  or  made  payable  to  bearer,  are 
transferable  by  delivery  and  are  subject  to  the 
same  rules  and  regulations,  so  far  as  respects  the 
title  and  rights  of  the  holder,  as  negotiable  bills 
of  exchange  and  promissory  notes. 

5.  Holders  of  such  Instruments  are  protected 
from  the  defense  of  prior  equities  between  the  orig- 
inal parties,  to  the  same  extent  as  the  holders  of 
anv  other  class  of  negotiable  instruments. 

6.  When  a  corporation  has  power,  under  any 
circumstances,  to  Issue  negotiable  securities,  the 
bona  (Ide  holder  has  a  right  to  presume  that  they 
were  issued  under  the  circumstances  which  give 
the  requisite  authority. 

7.  Such  bouds  are  specialties  not  falling  within 
the  statute  of  limitations  respecting  simple  con- 
tracts. 

8.  A  suit  upon  a  coupon  is  not  barred  by  the 
statute  of  limitations,  unless  the  lapse  of  time  is 
sufficient  to  also  bar  a  suit  upon  the  bond. 

[No.  107.1 
Argued  Feb.  15,  1872,    Decided  Mar.  i,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  stated  by  the  court. 
Mr,  John  F.  Flak,  for  plaintiff  in  error: 
It  appears  in  the  declaration  that  the  City  oi 
Lexington  and    the    Lexington  k    Big  Sandy 

NoTS. — Rii/hts  of  bona  fide  purchnaers  of  muniei- 
pal  bonds — see  notes,  ^37  L.  ed.  U.  S.  145 ;  41  C.  C 
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Railroad  Company  were  both  incorporated  by 
the  legislature  of  Kentudnr,  and  that  the  bonds 
sued  on  were  made  payable  to  the  order  of  the 
company.  Therefore,  the  circuit  court  would 
not  nave  had  jurisdiction  in  an  action  on  the 
bonds  by  the  company  against  the  city. 

Section  11,  judiciary  act,  1789;  Sheldon  v. 
Bin,  8  How.  448 ;  Bihao^i  v.  Chew,  16  Pet.  316. 

Ilie  want  of  jurisdiction  appears  in  the  dec- 
laration and,  therefore,  it  was  not  necessary  to 
demur  or  to  plead  to  the  jurisdiction. 

Wallen  v.  Williams,  7  Cranch,  602;  see,  Bk. 
V.  Smith,  11  Wheat.  171. 

The  court  erred  io  overrulinff  the  demurrer 
to  the  replication  to  the  first  plea,  and  in  giv- 
ing judgment  for  Butler. 

The  bonds  were  transferred  to  Butler  after 
process  was  served  in  the  action  of  the  city 
against  the  company,  and  after  the  injunction 
had  been  granted  and  the  order  made  that  the 
company  deposit  the  bonds  with  the  receiver 
of  the  court,  and  after  the  judgment  in  the  ac- 
tion of  the  company  had  been  reversed  and  the 
case  redocketed  in  the  court  below  and  the  or- 
der made  that  the  bonds  be  redelivered  for  can- 
celment;  the  appellate  court,  having  held  that 
the  city  had  no  authority  to  issue  tne  bonds. 

1  argue  that  the  facts  alleged  in  the  plea, 
other  than  that  of  notice  to  Butler,  which  was 
alone  traversed  by  the  replication,  were  suf- 
ficient to  bar  the  action,  and  that  the  allega- 
tion of  notice  of  the  proceedings  in  court  were 
not  necessary. 

Mumiy  ▼.  Ballou,  I  Johns.  Ch.  579;  Wat- 
8on  V.  Wilson,  2  Dana,  408;  DeheU  v.  Fo»- 
ioorthy,  9  B.  Mon.  230;  Bullet  v.  Stewart,  3 
B.  Mon.  116. 

If  the  bonds  be  negotiable,  the  coupons  par- 
take of  the  same  character.  The  limitation  to 
actions  on  bills  of  exchange,  indorsements 
thereof,  or  promissory  notes  placed  on  the 
footing  of  bills  of  exchange,  is  five  years. 

2  R.  S.  Ky.  ch.  63,  art.  3,  §  2,  p.  127. 
Messrs,  BteTenaon  d  Myers,  for  defendant 

in  error: 

As  to  the  demurrer  of  the  city  to  the  repli- 
cation : 

The  plea  to  which  this  replication  was  filed, 
set  forth  a  state  of  facts  from  which  it  was 
plain  that  the  bonds  were  issued  without  au- 
thority of  law. 

In  the  face  of  bonds  which  recite  that  they 
were  issued  by  authority  of  law,  such  a  plea 
would  be  bad  unless  it  also  showed  that  Butler 
was  not  an  innocent  holder  for  value.  The 
law  presumes  in  favor  of  the  holder :  ( 1 )  That 
he  took  the  bonds  before  they  were  due;  (2) 
that  he  paid  a  valuable  consideration  for  them ; 
and  (3)  that  he  took  them  without  notice  of 
any  latent  defect  which  would  render  them  in- 
valid. 

Bronson  v.  R.  Co.  2  Wall.  283,  17  L.  ed.  725 ; 
Woods  V.  Lawrence  Co,  1  Black,  386,  17  L.  ed. 
122;  Alexander  v.  Bank,  2  Met.  (Ky.)  534; 
Kelson  v.  Cowing,  6  Hill  (N.  Y.),  339. 

The  plea  did  not  dispute  the  first  two  points, 
to  wit:  That  Butler  tcHok  the  bonds  before  they 
were  due,  and  paid  a  valuable  consideration  for 
them.  Hence  these  two  presumptions  stood  in 
his  favor,  notwithstanding  the  plea.  It  did, 
however,  aver  that,  at  the  time  he  took  the 
bonds,  he  had  notice  of  the  facts  set  forth  in 
the  plea  and  relied  upon  as' rendering  the  bonds 
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invalid.  It  was  this  averment  of  notice  alone 
that  rendered  the  plea  good. 

The  replication  traversed  the  averment  of 
notice,  and  denied  all  knowledge  or  notice  of 
any  of  the  facts  set  out  in  the  plea,  at  the  time 
the  plaintiff  took  the  bonds. 

By  demurring  to  the  replication,  the  ^ 
confessed  Butler's  denial  of  notice  to  be  true, 
and  thereby  confessed  away  an  allegation  in  its 
plea,  which  was  absolutely  necessary  to  render 
it  good. 

As  to  Butler's  demurrer  to  second  plea: 

This  second  plea  is  an  attempt  to  rely  upon 
the  statute  ot  limitations  of  five  years,  in 
force  in  Kentucky,  in  actions  on  simple  con- 
tracts. 

But  the  obligation  to  pay  this  interest  Is  em- 
bodied in  the  bond  itself,  which  is  a  specialty 
under  seal,  and  of  a  higher  nature  than  simple 
contracts.  Therefore,  no  lapse  of  time  short 
of  fifteen  years  would  bar  an  action  on  the 
bond,  that  being  the  period  of  limitation  to 
actions  upon  specialties  by  the  Statute  of  Ken- 
tucky. 

See,  §  1,  2,  of  art.  3,  ch.  63,  R.  S.  of  Ky.,  ffom 
which  it  will  appear  that  actions  upon  special- 
ties are  limited  to  fifteen  years,  and  actions 
upon  simple  contracts  to  five  years.  2  Stant 
R.  S.  of  Ky.  126. 

That  bonds  of  this  character  are  specialties, 
and  that  the  coupons  attached  to  them  partake 
of  their  character  and  are  governed  by  the 
same  period  of  limitation  as  governs  the  bond 
itself,  was  ruled  by  this  court  in  a  recent  case. 

City  V.  Lamson,  9  Wall.  477,  19  L.  ed.  725, 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Subscription  to  the  stock  of  the  Lexington  4b 
Big  Sandy  Railroad  Company  was  made  oy  the 
corporation  defendants  to  the  amount  of  $150,- 
000,  and  on  the  15th  of  October,  1853,  they,  as 
the  municipal  corporation  of  Lexington,  i.s.saed 
one  hundred  and  fifty  bonds,  each  for  $1,000, 
sealed  with  the  corporate  seal  and  signed  by 
the  mayor  and  clerk  of  the  corporation.  By 
the  terms  of  the  bonds  they  are  payable  to  the 
railroad  company  or  order,  at  the  Bank  of 
America,  in  thirty  years  from  date,  with  inter- 
est semi-annually  at  the  rate  of  six  per  centum 
per  annum,  also  payable  at  the  same  bank  in 
the  city  of  New  York.  Interest  warrants  were 
annexed  to  each  bond,  whereby  the  municipal 
corporation  undertook  and  promised  to  pay  to 
bearer  the  several  instalments  of  interest  pro- 
vided in  the  bonds,  as  the  same  matured  and 
became  payable. 

Pursuant  to  that  arrangement  the  railroad 
company  became  the  lawful  owTiers  and  hold- 
ers of  the  whole  of  those  bonds,  and  they,  as 
such  holders  and  owners,  indorsed  the  bonds  ia 
blank  and  transferred  the  same  to  divers  per- 
sons or  corporations  as  the  means  of  borrow- 
ing monev  to  construct  their  railroad,  and  the 
plaintiff  in  that  way,  as  he  alleges,  became  the 
purchaser  and  owner  of  four  of  those  bonds 
with  the  unpaid  interest  warrants  annexed* 
Payment  of  the  interest  being  refused,  the 
plaintiff  instituted  the  present  suit  in  the 
state  court  to  recover  the  amount  of  the  inter- 
est overdue,  as  more  fully  appears  in  the  peti- 
tion or  declaration  file^  in  the  state  court 
where  the  suit  was  commenced.     Service  was 
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made  and  the  defendants  appeared,  and  on 
their  motion  the  cause  was  continued.  Subsc- 
890*]  quently  *the  plaintiff  filed  a  petition 
and  affidavit  for  the  removal  of  the  cause  into 
the  circuit  court  of  the  United  States,  for 
trial,  alleging  as  the  ground  of  the  application 
that  )ie  lutd  reason  to  believe  and  dia  believe 
that  from  prejudice  and  local  influence  he 
would  not  be  able  to  obtain  justice  in  the  state 
court,  and  the  applicant  having  given  bond  as 
required  by  law  the  cause  was  removed  into 
the  circuit  court  of  the  United  States  for  that 
district.     14  Stat,  at  L.  550. 

Two  special  pleas  were  filed  by  the  defend- 
ants in  bar  of  the  action: 

I.  That  they  were  not  liable  to  pay  either  the 
bonds  or  the  interest  on  the  same  because  the 
conditions  precedent  to  the  right  of  the  corpo- 
ration to  subscribe  for  the  stock  of  the  rail- 
road company  and  to  issue  the  bonds  were 
never  fulfilled;  that  the  conditions  annexed  to 
the  right,  as  enacted  by  the  legislature,  were 
that  the  proposition  to  subscribe  should  be  sub- 
mitted to  the  qualified  vo^rs  of  the  corpora- 
tion, and  that  it  should  be  approved  by  a  ma- 
jority of  the  persons  voting  on  the  question: 
that  three  conditions  were  embodied  in  the 
proposition  as  submitted  to  the  voters,  as  spe- 
cifically set  forth  in  the  plea ;  that  the  proposi- 
tion as  submitted  did  not  authorize  a  subscrip- 
tion unless  a  million  of  dollars  were  previously 
subscribed  by  other  parties;  that  other  parties 
not  having  subscribed  that  amount  the  author- 
ities of  the  corporation  refused  to  make  the 
«ub8<Tiption,  and  that  the  state  court  on  the 
application  of  the  railroad  company  issued  a 
mandamus  and  compelled  the  authorities  of 
the  corporation  to  make  the  subscription  and 
issue  the  bonds;  that  the  defendants  appealed 
to  the  court  of  appeals^  where  the  judgment  of 
the  subordinate  court  was  reversed,  the  court 
of  appeals  holding  that  the  corporation  had  no 
autliority  to  subscribe  for  the  stock  or  to  issue 
the  bonds  until  $1,000,000  had  been  subscribed 
by  other  parties;  that  the  action  was  there- 
upon redocketed  and  a  rule  laid  upon  the  rail- 
road company  to  redeliver  the  bonds  to  the 
defendants  to  be  canceled;  that  the  railroad 
291*1  company  in  the  meantime  'deposited 
forty-eight  of  the  bonds  with  an  agent  with  di- 
rections to  sell  the  same  for  their  benefit;  that 
before  the  bonds  were  negotiated  or  trans- 
ferred they,  the  defendants,  obtained  an  in- 
junction and  an  order  of  court  that  the  same 
should  be  deposited  with  a  receiver  of  the 
court  to  be  sold,  and  that  the  proceeds  should 
be  applied  imder  the  order  of  the  court,  and 
the  defendants  allege  that  the  action  is  still 
pending  and  that  the  order  of  the  court  was 
never  obeyed;  that  the  bonds  described  in  the 
declaration  are  a  portion  of  those  bonds,  and 
that  the  plaintiff,  when  the  bonds  in  suit  were 
transferred  to  him,  well  knew  of  the  pendency 
of  said  actions  and  of  the  judgments  and  or- 
ders therein,  and  that  the  bonds  had  been  is- 
sued under  and  by  virtue  of  said  WTit  of  man- 
damus. 

II.  That  the  caiwe  of  action  did  not  accrue 
to  the  plaintiff  within  five  years  next  before 
the  action  was  commenced. 

To  the  first  special  plea  of  the  defendant  the 
plaintiff  filed  a  replication,  in  which  he  denied 
that  he  had  any  knowledge,  notice,  or  informa- 
14  Wall. 


tion  whatever,  before  or  at  the  time  the  bonds^ 
were  transferred  to  him,  of  the  pendency  of 
said  supposed  actions,  or  any  or  either  of 
them,  or  of  the  supposed  judgments  or  orders 
in  those  actions,  or  that  said  bonds  had  been 
issued  under  or  by  virtue  of  the  said  writ  of 
mandamus,  in  manner  and  form  as  the  defend- 
ants have  alleged  and  tendered  an  issue,  and* 
the  defendants  demurred  to  the  replication 
and  the  plaintiffs  joined  in  demurrer. 

On  the  other  hand,  the  plaintiffs  demurred  to* 
the  second  plea  of  the  defendants  and  the  de- 
fendants   joined    in    demurrer,    so   that    both 
pleas  terminated  in  an  issue  of  law  for  the 
decision  of  the  court;  and  the  court  overruled! 
the  demurrer  of  the  defendants  to  the  replica- 
tion of  the  plaintiff  and  sustained  the  demur- 
rer of  the  plaintiff  to  the  second  plea  of  the- 
defendants,  and  give  judgment  for  the  plaintiff 
in  the  sum  of  $3,630.00,  being  the  amount  of 
thp  debt   demanded   in   the  declaration.     Dis- 
satisfied with  the  judgment  of  the  court,  the- 
defendants  sued  out  a  writ  of  error  and  re- 
moved the  cause  into  this  court. 

•Three  errors  are  assigned  by  the  or-  [292* 
iginal  defendants:  (1)  That  the  court  erred  in 
rendering  judgment  for  the  plaintiffs,  as  the- 
court  had  no  jurisdiction  of  the  case;  (2)  that 
the  court  erred  in  overruling  the  demurrer  of 
the  defendants  to  the  replication  of  the  plain- 
tiff filed  to  their  first  special  plea;  (3)  thafe 
the  court  erred  in  sustaining  tlie  demurrer  of 
the  plaintiff  to  the  second  plea  of  the  defend- 
ants. 

Jurisdiction  of  the  case  is  denied  by  the  de- 
fendants, because,  as  they  insist,  the  suit  i» 
founded  on  a  cause  of  action  which  could  not 
properly  be  removed  from  the  state  court  into* 
the  circuit  court,  where  the  judgment  was  ren- 
dered, but  the  objection  is  not  well  founded,, 
as  will  be  seen  by  reference  to  the  12th  sec- 
tion of  the  judiciary  act  and  the  amendatory* 
act  under  which  the  removal  in  this  case  was* 
made.  Where  a  suit  is  commenced  in  any 
state  court,  in  which  there  is  a  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state, 
and  the  matter  in  dispute  exceeds  the  sum  of 
$500,  exclusive  of  costs,  such  citizen  of  anoth- 
er state,  whether  he  be  plaintiff  or  defendant^ 
if  he  will  make  and  file  in  such  state  court  an 
affidavit  stating  that  he  has  reason  to  and 
does  believe  that  from  prejudice  or  local  in- 
fluence he  will  not  be  able  to  obtain  justice 
in  such  state  court,  may,  at  any  time  before 
the  final  hearing  or  trial  of  the  suit,  file  a  pe- 
tition in  such  state  court  for  the  removal  of 
the  suit  into  the  next  circuit  court  of  the 
United  States,  to  be  held  in  the  district  where 
the  suit  is  pending.  Authority  to  remove  such 
a  suit  is  given  by  that  act  to  the  plaintiff  as 
well  as  to  the  defendant,  but  the  further  pro- 
vision is  that  the  party  desiring  to  exercise 
the  privilege,  must  offer  gootl  and  sufficient 
suuety  that  he  will  enter  in  such  court,  o& 
the  first  day  of  its  session,  copies  of  all  proc- 
ess, pleadings,  depositions,  testimony,  and 
other  proceedings  in  said  suit,  and  that  he 
will  do  such  other  appropriate  acts  as  are 
required  by  law  to  be  done  for  the  removal  of 
a  suit  from  a  state  court  into  a  Federal  court. 
14  Stat,  at  L.  559. 

•Evidence    that    the    plaintiff  com-   [^293 
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plied  with  those  conditions,  it  is  conceded,  is 
•exhibited  in  the  record,  but  the  precise  ob- 
jection is  that  the  cause  of  action  is  not  one 
•cognizable  in  the  circuit  court  under  any  cir- 
cumstances, and  the  reference  is  made  to  the 
11th  section  of  the  judiciary  act  to  support 
that  proposition.  By  that  section  it  is  pro- 
Tided  that  no  district  or  circuit  court  shall 
have  coniizance  of  any  suit  to  recover  the  con- 
sents of  any  promissory  note,  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  such 
suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment 
liad  been  made,  except  in  cases  of  foreign  bills 
of  exchange. 

All  of  the  bonds  were  made  payable  to  the 
•<)rder  of  tlie  railroad  company,  and  each  was 
assigned  by  a  writing  on  the  back  of  the  in- 
strument to  bearer  by  the  company,  and  the 
payment  of  principal  and  interest  was  guar- 
antied by  the  obligees  in  the  bond.  Neither 
'bonds  of  the  kind  nor  the  coupons  annexed, 
"where  they  are  made  payable  to  bearer  or  are 
indorsed  to  bearer  oy  the  original  obligees  or 
payees,  are  regarded  as  falling  within  the  pro- 
hibition of  the  11th  section  of  the  judiciary 
act,  as  they  pass  from  one  holder  to  another 
hy  delivery  without  any  formal  assignment, 
^as  has  been  held  by  this  court  in  several  cases, 
to  which  reference  is  made  for  the  reasons 
upon  which  the  rule  is  foimded.  White  v. 
Railroad,  21  How.  570,  16  L.  ed.  222 ;  Thomson 
V.  Lee  County,  3  Wall.  331,  18  L.  ed.  178. 

Suppose,  however,  the  rule  is  otherwise, 
still  the  objection  must  be  overruled,  as  the 
•suit  was  not  originally  commenced  in  the  cir- 
cuit court.  Suits  may  properly  be  removed 
from  a  state  court  into  the  circuit  court  in 
•cases  where  the  jurisdiction  of  the  circuit 
•court,  if  the  suit  had  been  originally  com- 
menced there,  could  not  have  been  sustained, 
as  the  12th  section  of  the  judiciary  act  does 
not  contain  any  such  restriction  as  that  con- 
tained in  the  11th  section  of  the  act  defining 
the  original  jurisdiction  of  the  circuit  courts. 
'8ince  the  decision  In  the  case  of  Bushnell  v. 
Kennedy,  9  Wall.  387,  19  L.  ed.  736,  nil 
294*]  *doubt  upon  the  subject  is  removed, 
-as  it  is  there  expressly  determined  that  the 
restriction  incorporated  in  the  11th  section 
-of  the  judiciary  act  has  no  application  to 
cases  removed  into  the  circuit  court  from  a 
state  court,  and  it  is  quite  clear  that  the  same 
Tule  must  be  applied  in  the  construction  of 
'the  subsequent  acts  of  Congress  extending  that 
privilege  to  other  suitors  not  embraced  in  the 
12tb  section  of  the  iudiciary  act.  1  Stat,  at 
lu  79.  Such  a  privilege  was  extended  by  the 
12th  section  of  the  judiciary  act  only  to  an 
alien  defendant,  and  to  a  defendant,  citizen 
-of  another  state,  when  sued  by  a  citizen  of  the 
€tate  in  which  the  suit  is  brought,  but  the 
privilege  was  much  enlarged  by  subsequent 
acts,  and  the  act  in  question  extends  it  to  a 
plaintiff  as  well  as  to  a  defendant,  where  the 
controversy  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  an- 
other state,  if  the  matter  in  dispute  exceeds 
the  sum  of  $500,  exclusive  of  costs,  which 
shows  that  the  jurisdiction  of  the  circuit 
•court  in  this  case  was  beyond  controversy. 

in.  Express  authority  to  subscribe  for  the 
stock  of  the  railroad  company,  and  to  issue 
the  bonds  ^n  payment  for  the  same,  was  con- 
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ferred  upon  the  corporation  defendants  by  the 
28th  section  of  the  act  incorporating  the' rail- 
road company,  subject  to  the  conditions  there- 
in   prescribed,    that   the    proposition    to  sub- 
scribe for  the  stock  should  be  submitted  to 
the  qualified  voters  of  the  corporation,  and 
the  same  section  points  out  the  steps  to  be 
pursued  by  the  proper  authorities  to  take  the 
sense  of  the  voters  upon  the  subject.    Author- 
ity was  cwiferred  by  the  legislative  act  upon 
the  corporation  defendants  to  issue  bonds  to 
the  amount  of  $150,000,  and  the  plea  alleges 
that,  by  virtue  thereof,  they  issued  one  hun- 
dred and  fifty  bonds,  each  of  $1,000,  payable 
in  thirty  years  from  date,  with  coupons  or  in- 
terest warrants  annexed  providing  for  the  pay- 
ment of  the  interest  semi-annually  at  the  rate 
of  six  per  centum  per  annum.    They  bear  the 
corpbrate  seal  "of  the    city    and  are  [^295 
signed  by  the  mayor,  and  are  countersigned 
by   the   clerk,    each    bond    containing   on  its 
face  a  certificate  that  it  was  issued  in  part 
payment  of  the  subscription  of  $150,000,  by 
the  city  of  Lexington,  to  the  capital  stock  of 
the  railroad  company,  by  order  of  the  mayor 
and  council  of  said  city,  as  authorized  by  a 
vote  of  the  people  taken  in  pursuance  of  the 
before-mentioned  act  of  the  general  assembly 
of  the  state.     Sess.  Acts   (Ky.),  1852,  p.  786. 
Issued  by  authority  of  law,  as  the  bonds  pur- 
port to  have  been,  and  being,  by  the  regular 
indorsement  thereof,  made  payable  to  b^rer, 
they  lawfully  circulated  from  holder  to  hold- 
er by  delivery,  and  the  plaintiff  having  pur- 
chased four  cf  the  number  in  market  overt, 
became  the  lawful  indorsee  and  holder  of  the 
same,  together  with  the  coupons  annexed,  and 
the  interest  secured  by  the  coupons  being  un- 
paid he  instituted  the  present  suit  to  recover 
the  amount.     Evidently,  the  prima  facie  pre- 
sumption in  such  a  case  is  that  the  liolder  ac- 
quired the  bonds  before  they  were  due,  that 
he  paid  a  valuable  consideration  for  the  same, 
and  that  he  took  them  without  notice  of  any 
defect  which  would  render  the  instruments  in- 
valid.     Impliedly   the    plea   admits   that   the 
bonds  were  purchased  before  they  were  due, 
and  that  the  plaintiff  paid  a  valuable  consid- 
eration for  the  same;  but  the  defendants  al- 
lege that  he  took  the  same  ^ith  notice  of  the 
irregularities  in  issuing  the  same,  as  set  forUi 
in  the  plea,  and  they  rely  on  those  all^ations 
as  a  complete  defense  to  the  action,  but  the 
replication  traversed  the  averment  of  the  no- 
tice and  tendered  an  issue  to  the  country,  and 
the  'defendants,  by  demurring  to  the  replica- 
tion, confessed  that  the  allegations  of  the  plea 
in  that  behalf  were  untrue,  and  that  the  plain- 
tiff was  the  bona  fide  holder  of  the  bonds  with- 
out notice  of  the  alleged  defects  in  the  incep- 
tion of  the  instruments.     * 

Coupons  attached  as  interest  warrants  to 
bonds  for  the  payment  of  money,  lawfully  is- 
sued by  municipal  corporations,  as  well  as  the 
bonds  to  which  they  are  attached,  when  they 
are  payable  to  order  and  are  indorsed  in  blank 
or  are  *made  payable  to  bearer,  are  [*296 
transferable  by  delivery  and  are  subject  to  the 
same  rules  and  regulations,  so  far  as*  respects 
the  title  and  rights  of  the  holder,  as  negoti- 
able bills  of  exchange  and  promissory  notes. 
Holders  of  such  instruments,  if  the  same  are 
indorsed  in  blank  or  are  payable  to  bearer,  are 
as    effectually    shielded   from   the    defense  cf 
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prior  equities  between  the  original  parties,  if 
unknown  to  them  at  the  time  of  the  transfer, 
as  the  holders  of  any  other  class  of  negotiable 
inntruments.  Montn  v.  Miami  Co,  2  Black, 
722,  17  L.  ed.  342;  Mercer  Co,  v.  Hackett,  1 
Wall.  83,  17  L.  ed.  548. 

Admitted,  as  it  is,  that  the  corporation  de- 
fendants possessed  the  power  to  subscribe  for 
the  stock  and  to  issue  the  bonds,  it  is  dear 
that  the  plaintiff  is  entitled  to  recover  upon 
the  merits,  as  the  repeated  decisions  of  this 
court  have  established  the  rule  that  when  a 
corporation  has  power  under  any  circumstances 
to  issue  negotiable  securities  the  bona  fide 
holder  has  a  right  to  presume  that  the^  were 
issued  under  the  circumstances  which  give  the 
requisite  authority,  and  tliat  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  commer- 
cini  paper.  Oelpcke  v.  Dubuque,  1  Wall.  203, 
17  L.  cd.  523;  Knox  Co.  v.  Aajnnicallf  21  Uo^*. 
<53!>,  10  L.  ed.  208;  Supervisors  v.  Bchenck,  5 
Wall.  7b4.  18  L.  ed.  5oU;  Biasell  r.  Jefferson- 
villc,  24  How.  299,  10  L.  ed.  071. 

IV.  Actions  on  simple  contracts  are  barred 
t>y  the  limitation  law  of  that  state  unless  com- 
menced witliin  five  years  next  after  the  cause  of 
action  accrued,  and  the  second  plea  was  filed  as 
a  bar  to  the  action  under  that  section  of  the 
statute  of  limitation!*,  but  the  bonds  descrilied 
in  the  declaration  are  H|>ecialtie8  not  falling 
within  that  section  of  the  statute.  On  the  con- 
trary, suii^  ui>on  bonds  may  be  maintained  if 
eonmienced  at  any  time  within  fifteen  years  next 
after  the  c<iuse  of  action  accrued,  and  it  is  well- 
settled  law  that  a  suit  uj>on  a  coupon  is  not 
burred  by  the  statute  of  limitations  unless  the 
lapse  of  time  is  sullicient  to  bar  also  a  suit  u[ion 
the  bond,  as  the  coupon,  if  in  the  usual  form, 
is  hut  a  repetition  of  the  contract  in  resjiect  to 
297*]  the  interest,  for  *the  i)eriod  of  time 
therein  mentioned,  which  tlie  bond  makes  upon 
the  same  subject,  being  given  for  interest  there- 
after to  become  due  upon  the  bond,  which  inter- 
jpst  is  parcel  of  the  bond  and  partakes  of  its 
nature  and  is  not  barred  by  lapse  of  time  except 
for  the  same  period  as  would  bar  a  suit  on  the 
bond  to  which  it  was  attached.  2  R.  S.  (Ky.) 
\2i»,  127;  The  City  v.  Larnson,  9  Wall.  483, 
19  L.  e<l.  729.  Coupons  are  substantiolly  but 
copies  of  the  stipulation  in  the  body  of  the  bond 
in  respect  to  the  interest,  and  are  so  attached  to 
the  bond  that  they  may  be  cut  off  by  the  holder 
ns  matter  of  convenience  in  collecting  the  inter- 
est, or  to  enable  him  to  realize  the  interest  due 
or  to  become  due  by  negotiating  the  same  to 
bearer  in  business  transactions  without  the 
trouble  of  presenting  the  bond  e%*ery  time  an 
instalment  of  interest  falls  due. 

For  these  reasons,  we  are  of  the  opinion  that 
tlic  ruling  of  the  circuit  court  was  correct. 
Judymcnt  affirmed. 


336*]  •A.  W.  NORCROSS.  F.  W.  Perkins,  and 
R.  F.  Hcrsey,  Libelants,  Appts., 

THE  STEAMBOAT  LAURA,  her  Tackle,  etc., 
Ix>uis  Frigejio  et  aL,  Claimants. 

(See  8.  C  "The  Laura/'  14  Wall.  330-345.) 
I'essel,  tchen  derelict  —  lost  in  attempting  to  \ 

save  her.  ^ 

1.  Where  a  master  and  crew  abandoned  the  ves-  ' 
scl  for  the  safety  of  their  llvfs.  and  her  condition  I 
14  Wall.  U.  S.,  Book  20. 


was  one  of  irreat  peril,  another  Tessel  bad  a  right 
to  Interfere  to  save  her. 

2.  If  the  Imperiled  ve»e\  Is  lost  In  the  attempt  to 
save  her,  the  vessel  attempting  to  save  her  Is  not 
liable  for  snch  loss,  if  the  master  of  the  latter  ves- 
sel acted  In  good  faith  and  with  reasonable  Judg- 
ment and  skin.  ^ 

[No.  120.] 
Argued  Feb,  15,  1872,     Decided  Mar.  4,  1872. 

APPEAL  frcHn  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  appellants  filed  in  the  district  court  for 
the  eastern  district  of  Louisiana,  a  libel  in  rem 
against  the  steamboat  Laura,  and  in  personam 
against  Louis  Frigerio,  her  owner,  in  a  cause  of 
damage  for  a  maritime  tort,  whereby  the  steam- 
boat W.  B.  Savory  and  freight,  the  property  of 
the  libelants,  became  a  total  loss. 

A  claim  for  the  vessel  was  filed  by  Louis  Fri- 
gerio,  who  also  interposed  an  answer  to  the  libel. 

Testimony  was  taken  on  the  part  of  the  libel- 
ants and  claimants;  and  June  15,  1800,  the  dis- 
trict court  entered  a  decree  in  favor  of  the  libel- 
ants for  the  sum  of  $4,000,  with  interest  and 
costs,  against  the  steamer  Laura  and  against 
Louis  J.  Frigerio,  her  owner,  in  personam,  and 
rendered  judgment  for  that  amount  on  the  stip- 
ulation substituted  for  the  vessel. 

The  claimants  and  sureties  thereupon  ap- 
pealed to  the  circuit  court,  when  additional  tes- 
timony was  taken  on  behalf  of  the  claimants. 
May  20,  1870,  the  circuit  judge  entered  a  decree 
reversing  the  decree  of  Uie  district  court  and 
directing  that  the  libel  be  dismissed,  and  that 
the  libelants  pay  costs  in  both  courts. 

Messrs.  J.  Hnbley  Ashton  and  E.  C.  Bill- 
ings for  appellants. 

Mr,  ThonuM  J.  Diunuit  for  appellees. 

Mr.  Justice  MJHor  delivered  the  opinion  of 
the  court: 

The  appellants,  who  were  libelants  in  the  dis- 
trict court  for  the  eastern  district  of  Louisiana, 
brought  their  suit  in  admiralty  against  the 
steamboat  I^aura,  and  against  her  owner,  Louis 
Frigerio.  The  libel  alleges  that  they  were  the 
owners  of  the  steamboat  W.  B.  Savory,  and  that 
when  said  vessel  was  lying  at  anchor  in  Lake 
Pontchartrain,  near  Lake  Port,  and  within  half 
a  mile  of  the  shore;  and  when  she  was  neither 
abandoned  nor  in  need  of  assistance,  the  Laura, 
under  the  direction  and  at  the  instance  of  said 
Frigerio,  did  wrongfully  take  her  from  her  an- 
chorage and  tow  her  out  into  the  lake,  and  then 
dink  her. 

Frigerio  answered  for  himself,  and,  as  claim- 
ant of  the  Laura,  sets  up  that  the  Savory  was 
in  a  sinking  condition,  abandoned  by  her  olficers 
and  crew,  and  that  in  an  effort  to  save  her  by 
towing  her  to  a  place  of  safety,  she  capsized  and 
sank;  that  this  result  was  without  fault  on  his 
part  or  of  the  officers  of  the  Laura,  but  was  the 
result  of  a  severe  gale  and  of  the  crippled  con- 
dition of  the  Savory. 

Some  attempt  is  made  to  show  that  the  Laura 
and  the  Savory  were  rival  vessels  in  the  same 
trade,  and  that  the  result  was  due  to  the  wish 
of  the  owner  or  the  master  of  the  Laura  to  re- 
move a  competitor  in  business.  But  of  this 
there  is  nothing  but  suspicion.  On  the  contrary, 
there  is  strong  evidence  that  the  master  of  the 
f.nurn.  who  controlled  her  entirelv  in  the  nuit- 
ter,  though  her  owner  was  on  board,  was  gov- 
erned by  a  sincere  wish  to  afford  all  the  relief 
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he  could  to  the  Savory  and  her  passengers  and 
crew. 

It  is  also  argued  that  the  roaster  showed  a 
culpable  want  of  skill  and  judgment  in  attempt- 
ing to  carry  the  Laura  across  the  lake  instead 
of  trying  to  get  her  into  the  mouth  of  the  old 
or  new  canal  within  a  mile  or  two  of  where 
she  was  abandoned.  But  though  there  is  some 
apparent  conflict  of  testimony  on  this  point,  we 
are  satisfied  that  the  master  of  the  Laura  was 
justified  in  assuming  that  in  such  a  gale  as  was 
then  blowing,  it  was  more  dangerous  to  attempt 
to  land  her  in  either  canal  than  to  tow  her 
across  the  lake  to  calmer  water  and  a  safe  har- 
bor on  the  other  side. 

The  only  question  of  any  doubt  in  the  case 
arises  on  his  rij?ht  to  interfere  at  all  to  save  the 
343*]  vessel.  The  libelants  'deny  this  right  on 
two  grounds :  ( 1 )  TJiat  she  was  safe  where  she 
was:  and  (2)  that  the  master  of  the  Laura  was 
distinctly  informed  by  the  master  of  the  Savory 
that  he  was  going  ashore  to  get  a  tug  to  re- 
lieve her. 

1.  In  regard  to  the  condition  of  the  vessel  at 
the  time  the  Laura  took  her  in  tow,  we  are  of 
opinion  that  it  justified  the  belief  that  she 
would  sink  in  a  short  time  if  left  alone. 

The  Savory  was  on  her  way  on  Friday  night 
from  Tangipahoa  river  to  the  railroad  depot, 
when  a  severe  gale  came  up  and  compelled  ner 
to  anchor  a  mile  or  two  from  the  shore  and 
some  five  or  six  miles  from  the  railroad  landing. 
She  had  in  tow  some  rafts  of  timber,  from  which 
she  had  to  cut  loose  to  save  "herself.  About 
three  o'clock  on  the  morning  of  Saturday,  the 
gale  became  very  strong. 

In  this  condition  she  was  at  anchor,  but  with 
such  danger  of  sinking  that  the  utmost  anxiety 
prevailed  among  her  oflicers,  crew,  and  the  few 

Sasseugers  on  t^rd,  to  get  off  her.  The  master 
ad  his  life-boat  made  ready,  and  had  driven 
spikes  around  the  edges  of  a  bale  of  cotton  and 
attached  ropes  to  these  for  persons  in  the  water 
to  hold  to  and  swim  or  float  to  shore;  and  he 
had  shown,  in  conversation  and  in  various  other 
ways,  his  extreme  anxiety  for  his  own  personal 
isafety  and  that  of  others  on  board.  He  had 
hoisted  the  flag,  union  down;  and  when  about 
ten  o'clock  a.  m.  the  Laura  cii^e  in  sight,  he 
blew  from  his  whistle  signals  of  distress. 

When  that  vessel  came  within  hail  and  asked 
what  was  wanted,  the  master  replied:  **Save 
my  passengers  and  crew"  and  jumped  imme- 
diately on  board,  being  the  third  or  fourth  per- 
son who  did  so,  the  clerk  of  the  Savory  being 
the  first.  On  the  way  from  the  Savory  to  the 
landing,  he  was  heard  to  remark  in  reference 
to  the  vessel,  "there  are  $5,000  gone." 

In  the  face  of  all  this,  he  swears  that  the 
Savory  was  left  by  him  in  a  condition  of  safety. 
He  also  swears  that  he  also  left  on  board  the 
Savory  five  men,  when  the  pilot  and  several 
other  persons  swear  that  not  a  soul  was  left, 
and  that  they  saw  every  one  leave  the  vessel. 

The  pilot  says  that  the  master  did  order  him 
and  two  or  three  men  to  remain ;  but  that  none 
of  them  did  so.  The  master  also  denies  that  he 
knew  the  union  was  down ;  but  it  is  proved  that 
he  ordered  it  to  be  so  placed.  He  swears  he 
gave  no  orders  for  signals  of  distress;  but  it  is 
proved  that  he  did.  He  swore  that  he  had  a 
permit  from  the  custom-house  to  carry  passen- 
gers. It  is  shown  that  he  had  none.  In  short, 
ne  is  80  fully  contradicted^  and  appears  to  haye 


been  so  overcome  with  fear  at  the  time  of  leav- 
ing the  vessel,  that  but  little  credit  can  be  giveit 
to  any  of  his  statements. 

After  the  Laura  had  landed  her  own  pasaen- 
hers  and  freight  at  the  railroad  depot,  and  those 
of  the  Savory,  which  occupied  some  three  hours 
from  the  time  she  left  the  Savory,  she  started 
on  her  return  voyage,  and  the  master  said  to 
Frigerio,  the  owner,  who  had  now  come  on 
board,  that  he  felt  it  to  be  his  duty  to  go  and 
see  if  he  could  save  the  Savory. 

To  this  Frigerio  replied  that  he  was  the  mas- 
ter and  should  do  his  duty.  On  arriving  at  the 
vessel,  they  found  that  her  wheel-house  Iwid  been 
considerably  torn  by  contact  with  the  Laura  in 
taking  off  the  passengers  and  crew;  that  her 
chimneys  were  loosened  and  careened,  and  that, 
though  not  leaking,  the  waves  were  breaking 
over  her  decks  and  some  of  the  water  getting 
into  the  hold.  In  short,  we  think  the  master 
was  justified  in  concluding  that  her  condition 
was  one  of  great  peril,  and  that  she  would  soon 
sink  unless  relieved. 

2.  It  is  sworn  by  the  master  of  the  Savory 
that  on  his  way  to  the  railroad  landing  he  told 
the  roaster  of  the  Laura  that  he  was  going 
ashore  to  get  a  tug  to  bring  his  boat  in.  The 
master  of  the  Laura  swears  that  the  master  of 
the  Savory  did  say  that  he  was  going  to  try  to 
get  a  tug  to  bring  the  Savory  out,  to  which  he 
replied  that  he  could  not  get  a  tug  in  the  whole 
basin  that  would  come  and  bring  the  boat  in,  as 
the  weather  was  too  rough. 

This  conversation  evidently  had  reference  to 
the  tugs  in  the  basin  at  the  mouth  of  the  canals 
and  the  efforts  of  the  master  to  get  a  tug  in 
New  Orleans  were  not  in  pursuance  of  this  con- 
versation, for  he  expressly  says  that  he  saw 
the  Laura  start  with  the  Savory  before  he  left 
the  shore  for  New  Orleans.  This  eflTort  was  to 
bring  her  back  from  such  a  place  as  the  Lanra 
might  have  carried  her  to,  and  shows  that  he 
did  not  think  it  probable  she  oould  be  navigated 
without  such  assistance. 

In  the  case  of  EsperatufCy  1  Dod.  46,  the  claim- 
ants received  a  letter  from  the  master,  wbo^ 
with  the  crew,  had  left  the  vessel,  advising  them 
of  the  fact,  and  immediately  sent  proper  per- 
sons to  take  charge  of  her  and  her  cargo.  But 
before  they  arrived  other  salvors  had  taken  the 
vessel  and  finally  brought  her  in  and  libeled  her. 
Sir  W.  Scott  said  it  was  a  clear  case  of  derelict; 
there  was,  first,  the  chance  of  the  party  sent  by 
*the  claimants  not  finding  her;  and,  sec-  [*344 
ondly,  that  if  found,  she  would  be  a  complete 
wreck. 

In  the  caae  of  the  brig  John  0«Ipin,Olcott78, 
Judge  Betts,  in  considering  a  question  of  dere- 
lict somewhat  analogous,  said  that  "she  (the 
vessel)  was  apparently  abandoned,  and  if  her 
crew  might  have  been  absent  to  procure  assist- 
ance from  other  vessels  and  more  force,  their 
ability  to  return  to  the  wreck,  or  the  chance  of 
affording  any  aid  after  the  lapse  of  a  few  hours, 
must,  in  the  then  condition  of  things,  have  beei 
most  dubious  contingencies." 

In  The  Coromandel,  I  Swab.  208,  Dr.  Lush- 
in^ton,  in  speaking  of  a  case  very  similar  to 
this,  remarks:  "It  may  be  perfectly  true  that 
the  master  and  these  fifteen  men,  when  they  had 
got  on  board  the  Young  Frederick,  and  were 
sailing  away  to  Yarmouth,  intended,  if  possible, 
to  employ  steamers  to  go  and  rescue  the  vessel, 
which  was  at  no  great  (Ustance.    But  is  not  that 
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the  ease  every  dayT  A  master  and  crew  aban- 
don a  vessel  for  the  safety  of  their  lives;  he 
does  not  contemplate  returning  to  use  his  own 
exertions,  but  the  master  hardly  ever  abandons 
a  vessel  on  the  coast  without  the  intention,  if 
he  can  obtain  assistance,  to  save  his  vessel. 
That  does  not  take  away  from  the  le^l  charac- 
ter of  derelict."  This  language  applies,  with  a 
precision  remarkable,  to  the  case  before  us. 
And  the  casual  observation  of  the  master  aban- 
doning the  vessel  in  great  fear  of  his  own  im- 
mediate personal  safety,  that  he  designed  to  get 
a  tug  to  bring  his  boat  in,  is  of  the  class  of  in- 
tentions referred  to  by  Dr.  Lushington  above, 
and  that  he  made  no  response  to  the  reply  of 
the  captain  of  the  Laura,  that  he  could  get  no 
tug  to  try  it  in  such  rough  weather,  shows  the 
truth  of  Dr.  Lushington's  remarks. 

We  think  that  the  master  of  the  Laura  was 
authorized  to  conclude  that  the  Savoiy  was  in 
a  condition  of  immediate  peril,  and  abandoned 
so  far  as  any  timely  effort  to  save  her  was  con- 
templated; that  he  acted  in  good  faith,  and  with 
reasonable  judgment  and  skill,  and  that,  there- 
345*]  fore,  the  libel  *of  appellants  was  prop- 
erly dismissed  by  the  circuit  court. 

The  decree  ia,  accordingly,  affirmed. 


UNITED  STATES,  Plff.  in  Err., 

V, 

ONE     HUNDRED     BARRELS     DISTILLED 
SPIRITS,  John  Henderson,  Claimant. 

(See  8.  C.  "H«nder«ofi'«  DMUled  Bpiriis/*  14  Wall. 
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Jury,  hoto  waived  —  forfeiture  — ,  payment  of 
duties,  ichen  no  defense  to  sale  of  the  prop- 
erty  —  removal  to  bonded  warehouse  —  in- 
spection of  distilled  spirits, 

1.  Parties  may  enter  into  a  stipulation  waiving 
A  Jury,  and  submit  the  case  to  the  court  upon  an 
agreed  statement  of  facts.  altbouKh  there  is  no 
legislative  provision  for  waiving  a  Jury. 

2.  Where  a  forfeiture  is  made  absolute  by  stat- 
ute, the  decree  of  condemnation  when  entered  re- 
lates back  to  and  takes  date  from  the  time  of  the 
commission  of  the  wrongful  acts,  and  not  from  the 
date  of  the  decree. 

3.  Subsequent  payment  of  the  duties  Is  no  de- 
fense to  an  Information  for  a  forfeiture  founded 
upon  antecedent  wrongful  acts,  in  cases  where  the 
forfeiture  is  made  absolute  by  the  act  of  Con- 
gress. 

4.  It  Is  not  in  the  power  of  the  offender  to  defeat 
the  forfeiture  by  any  subsequent  transfer  of  the 
property,  even  to  a  bona  fide  purchaser  for  value, 
without  notice  of  the  wrongful  acts  committed  by 
the  former  owner. 

5.  A  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  warehouse,  to  defraud  the  Unit- 
ed States  of  the  tax,  is  illegal,  and  the  spirits  re- 
moved arc  forfeited. 

6.  All  distilled  spirits  before  being  removed  from 
the  distillery  are  required  to  be  inspected  and 
gauged,  and  penalties  are  Imposed  In  case  they  are 
removed  without  a  compliance  with  those  require- 
ments. 

[No.  104.] 
Argued  Feb.  9,  1872,     Decided  Mar.  18,  1872. 
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in  error. 


Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Distilled  spirits,  upon  which  no  tax  had  been 
paid  according  to  law  were,  by  the  32d  section 
of  the  act  of  the  13th  of  July,  1B66,  subject  to 
a  tax  of  $2  on  each  and  every  proof  gallon,  to 
be  paid  by  the  distiller,  owner,  or  any  person 
having  possession  tliereof,  and  the  same  section 
provided  that  the  tax  shall  be  a  lien  on  the 
spirits  distilled,  and  on  the  distillery  used  for 
distilling  the  same,  with  the  stills,  vessels,  fix- 
tures, and  tools  therein,  etc.  14  Stat,  at  L.  157. 
Express  provision  is  also  made  by  the  14th  sec- 
tion of  that  act,  that  all  goods  or  commodities, 
for  or  in  respect  whereof  any  tax  is  or  shall  be 
imposed,  or  any  materials,  utensils,  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in 
the  making  of  such  goods  or  commodities,  in 
case  they  shall  be  removed  or  shall  be  deposited 
or  concealed  in  any  place  with  intent  to  defraud 
the  United  States  of  such  tax,  or  any  part 
thereof,  shall  be  forfeited.  14  Stat,  at  L.  151. 
Certain  alterations  are  made  in  each  of  those 
provisions  by  the  14th  section  of  the  act  of  the 
2d  of  March,  1867,  but  the  alterations  are  not 
material  to  the  present  case,  as  the  same  section 
provides  that  the  new  provision  shall  not  ex- 
clude any  other  remedy  or  proceeding  provided 
by  law,  which,  beyond  all  doubt,  leaves  in  full 
operation  the  14th  section  of  the  prior  act. 
14  Stat,  at  L.  481. 

Regular  seizure  of  the  one  hundred  barrels  of 
distilled  spirits  in  question  was  made  on  the 
first  day  of  September,  1868,  by  "the  col-  [*5a 
lector  of  the  district,  as  alleged  in  the  informa- 
tion, and  the  record  shows  that  the  information 
was  duly  filed  by  the  district  attorney  on  the 
7th  of  the  same  inonth,  in  the  district  court  of 
the  United  States  for  the  district  where  the 
seizure  was  made.  Being  a  seizure  on  land,  the 
claimant  was  entitled  to  a  trial  by  jury,  but  he 
appeared  and  the  parties  entered  into  a  stipula- 
tion waiving  a  jury  and  submitted  the  case  to 
the  court  upon  an  agreed  statement  of  facts,  as 
they  had  a  right  to  do,  even  before  any  legisla- 
tive provision  was  enacted  for  waiving  a  jury 
by  a  written  stipulation.  Suydam  v.  William- 
son, 20  How.  434,  15  L.  ed.  980;  United  States 
V.  Eliason,  16  Pet.  201;  Stinipson  v.  Railroad 
Co.  10  How.  329;  Campbell  v.  Boyreau,  21  How. 
224,  16  L.  ed.  96.  Pursuant  to  that  stipulation 
the  parties  were  heard,  and  the  district  court 
dismissed  the  information  and  rendered  judg- 
ment for  the  respondent.  Exceptions  were  duly 
taken  by  the  district  attorney  and  he  sued  out  a 
writ  of  error  and  removed  the  cause  into  the 
circuit  court,  where  the  judgment  rendered  by 
the  district  court  was  affirmed,  and  the  United 
States  thereupon  sued  out  a  writ  of  error  to  the 
circuit  court  and.  removed  the  cause  into  thia 
court  for  re-examination. 

Seizure  of  the  spirits  was  made,  as  before  ex- 
plained, by  the  collector  of  internal  revenue  for 
the  district,  and  it  is  alleged  in  the  information 
that  the  collector  still  holds  the  same  in  hi» 
possession  and  custody  as  forfeited  to  the 
United  States,  under  the  provisions  in  the  act 
to  amend  the  existing  laws  relating  to  internal, 
revenue.  Six  articles,  each  charging  a  forfeit- 
ure of  the  spirits  in  question,  are  contained  in< 
the  information,  but  in  the  view  of  the  case 
taken  by  the  court  it  will  only  be  necessary  to 
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examine  the  fourth  in  the  series,  which  is  as 
follows : 

That  the  said  one  hundred  barrels  of  spirits 
were  manufactured  at  some  place  within  the 
United  States  to  said  attorney  unknown^  and 
between  the  first  day  of  September,  1866,  and 
the  date  of  said  seizure,  by  some  person  or  per- 
sons to  said  attorney  also  unknown,  and  were 
then  and  there  goods  and  commodities  on  which 
54*]  a  tax  was  then  and  there  *imposed  by 
the  provisions  of  law,  and  the  same  were  re- 
moved from  the  place  where  distilled,  with 
intent  to  defraud  the  United  States  of  such  tax, 
the  same  being  then  and  there  unpaid,  contrary 
to  the  form  of  the  statutes  of  the  said  United 
States  in  such  case  made  and  provided. 

Seasonable  claim  in  due  form  was  made  for 
the  spirits  by  the  defendant,  and  he  appeared 
and  nled  an  answer,  denying  all  the  material 
allegations  of  the  information,  and  tendered  an 
issue  to  the  country,  which  was  joined  by  the 
United  States.  Apart  from  that,  he  also  an- 
swered each  article  separately,  and  in  respoct 
to  the  fourth  article  he  denied  that  the  spirits 
in  question  were  removed  from  the  place  where 
distilled  with  intent  to  defraud  the  United 
States  of  any  tax  then  and  there  imposed,  as 
alleged  in  the  information. 

Evidently  the  answer  was  precisely  equiva- 
lent to  the  general  issue,  and  made  it  incumbent 
upon  the  United  States  to  prove  the  charge  as 
alleged,  and  tlie  effect  of  tlic  stipulation  sub- 
mitting the  case  to  the  court  was  to  substitute 
^e  court  for  tJie  jury  as  the  tribunal  to  deter- 
mine the  issue  of  fact  presented  in  the  plead- 
ings. Had  the  st inula tion  contained  nothing 
further,  it  is  clear  that  the  evidence  on  the  one 
side  and  the  other  must  have  been  introduced 
to  the  court  substantially  as  provided  in  the 
recent  act  of  Congiess  upon  that  subject,  but 
the  parties  went  further  and  stipulated  in  writ- 
ing as  to  what  the  facts  in  the  case  were,  in 
which  stipulation  it  is  agreed  that  the  fourth 
article  in  the  information  is  true,  and  it  is  in- 
sisted by  the  United  States  that  that  stipula- 
tion is  equivalent  to  a  confession  of  guilt,  and 
that  it  entitles  the  United  States  to  judgment; 
and  the  court  would  certainly  be  of  the  same 
opinion  if  that  admission  was  unaccompanied 
by  what  follows  in  the  stipulation  in  the  same 
connection. 

Standing  alone,  it  is  an  admission  that  the 
charge  as  contained  in  the  4th  article  of  the 
information  is  true,  but  it  must  be  read  in  con- 
nection with  what  follows  as  a  part  of  the  same 
stipulation,  and  the  question  is:  Whether  the 
qualification  annexed  to  the  admission  that  the 
4th  article  of  the  information  is  true,  changes 
55*]  the  aspect  of  the  evidence  *and  entitles 
the  defendant  to  the  judgment  rendered  m  his 
favor  by  the  subordinate  courts. 

Appended  to  the  admission  that  the  4th  ar- 
ticle in  the  information  is  true,  is  the  statement 
that  the  defendant,  subsequently  to  the  removal 
of  the  spirits  from  the  distillery,  and  before 
their  removal  from  the  bonded  warehouse,  and 
before  the  seizure,  ''paid  the  tax  on  said  spirits, 
and  that  he  was  a  bona  fide  and  innocent  pur- 
chaser;" and  the  question  is,  whether  that  state- 
ment, appended  as  it  is  to  the  admission,  qual- 
ifies the  language  of  the  admission  in  such  a 
wav  that  the  admission  does  not  establish  the 
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truth  of  the  charge  contained  in  the  4th  article 
of  the  information. 

Due  weight  must  also  be  given  to  certain 
other  facts  stated  in  the  stipulation  in  determin- 
ing the  question  whether  the  judgment  for  the 
defendant  was  correct  or  incorrect.  He  was 
not  the  purchaser  from  the  United  States,  nor 
have  the  United  States  ever  sold  the  spirits  in 
question,  but  the  agreed  statement  also  shows 
that  he  purchased  the  spirits  while  they  ^'ere  in 
a  bonded  warehouse  in  New  Orleans,  after  the 
same  had  been  placed  therein  by  ^e  owner  of 
the  distillery  at  which  the  same  were  distilled; 
that  he  paid  the  tax  due  on  the  spirits  to  the 
collector,  and  removed  the  same  from  the  ware- 
house according  to  law,  without  any  knowledge 
on  his  part,  at  any  time  before  the  seizure,  of 
any  fraud,  either  actual  or  alleged,  on  the  part 
of  the  distiller;  that  the  spirits  were  uianuiae- 
tured  and  distilled  at  a  certain  distillery  in  thit 
district,  in  the  months  of  May  and  June,  prior 
to  the  seizure,  by  the  person  therein  named,  by 
the  use  and  means  of  certain  boilers,  stills,  and' 
other  vessels  of  which  the  distiller  was  super- 
intendent and  owner,  and  the  parties  agree  to 
the  effect  that  all  the  acts  averred  in  the  .»ih 
and  6th  ai-ticles  of  the  information  as  having 
been  done  in  respect  to  the  spirits  in  question 
by  some  person  unknown  are  true.  wIumi  the 
averments  are  applied  to  the  person  nami-d  ia 
the  agreed  statement  as  the  manufacturer  and 
distiller  of  the  said  spirits. 

Four  material  ingrodi«its  are  involved  in  the 
charge  contiiined  in  the  4th  article  of  the  infor- 
mation :  ( 1 )  That  the  *f?pirit8  were  man-  [*56 
ufactured  at  some  place  within  the  Uniti'd 
States,  between  the  day  therein  named  and  the 
date  of  the  seizure;  (2)  that  the  spirits  were 
then  and  there  goods  and  commodities  on  which 
a  tax  was  imposed  by  some  provision  of  Uw 
then  in  force;  (3)  that  the  spirits  were  removed 
from  the  place  where  distilled  with  intent  to  de 
fraud  the  United  States  of  such  tax:  (4)  that 
the  tax  was  unpaid  at  the  time  the  spirits  were 
so  removed,  with  such  fraudulent  intent. 

Bevond  all  doubt  the  admission  that  the  4th 
article  is  true  is  a  conclusive  admission  that 
each  and  every  one  of  the  well-pleaded  allega- 
tions which  it  contains  are  also  true,  which, 
standing  alone,  would  certainly  be  a  confession 
on  the  record  that  the  property  is  subject  to  for- 
feiture, unless  it  can  be  shown  that  the  4th  arti- 
cle in  the  information  is  insufficient  in  law  to 
warrant  a  judgment  in  favor  of  the  United 
States. 

Viewed  in  that  light,  as  the  admission  mint 
be,  the  next  question  is  whether  the  statement 
appended  to  the  admission  is  sufficient  to  save 
the  property  from  condemnation  in  the  po^'«<s- 
sion  of  the  defendant.  Properly  analyzed  the 
statement  appended  to  the  admission  contains 
two  averments  in  avoidance  of  the  consequences 
which  would  otherwise  follow  from  the  ad- 
mitted acts  of  the  antecedent  owner :  ( 1 )  That 
the  defendant  paid  the  tax  subsequent  to  the  re- 
moval of  the  spirits  from  the  distillery  and 
before  they  were  removed  from  the  bonded  ware- 
house and  before  the  seizure  by  the  collector; 
(2)  that  he  was  a  bona  fide  and  innocent  pur- 
chaser, without  notice  that  the  spirits  were  for- 
feited as  alleged  in  that  article  of  the  informs* 
tion. 
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Where  the  forfeiture  is  made  absolute  by  stat- 
ute the  decree  of  condemnation  when  entered  re- 
lates back  to  the  time  of  the  commission  of  the 
wrongful  acts,  and  takes  date  from  the  wrong- 
ful acts  and  not  from  the  date  of  the  sentence 
or  decree.  Roberta  v.  Witherall,  1  Salk.  223; 
Robert  v.  WWierhead,  12  Mod.  92;  U.  8.  v.  Bags 
of  Coffee,  8  Cranch,  3U8;  l\  S,  v.  The  Mars,  8 
Cranch,  417;  Oelston  v.  Hoyi,  3  Wheat.  311; 
Cahitcell  ▼.  U,  8.  8  How.  381 ;  U.  8.  v.  Grundy, 
3  Cranch.  338;  Wood  v.  17.  fi.  16  Pet.  342;  Clif- 
ton V.  U.  8.  4  How.  248.  Subsequent  payment 
67*]  of  the  duties,  therefore,  is  *no  defense  to 
an  information  for  a  forfeiture  founded  upon 
antecedent  wrongful  acts,  as  the  effect  of  such 
wrongful  acts,  where  the  forfeiture  is  made  ab- 
solute by  statute^  is  to  devest  the  owner  of  all 
property  in  the  goods  seized  and  to  vest  the  title 
to  tlie  same  in  the  United  States,  in  case  a  prose- 
cution ensues,  and  a  decree  of  condemnation 
follows,  as  the  decree  of  condemnation  when 
entered  by  a  court  of  competent  jurisdiction  re- 
lates back  to  the  date  of  the  wrongful  acts  as 
alleged  and  proved  at  the  trial  or  in  tlie  hearing 
of  the  cause.  Fontaine  v.  Insurance  Co,  11 
Johns.  293;  Kennedy  v.  Strong,  14  Johns.  128. 
Kepeated  decisions  of  this  court  have  established 
that  rule  in  all  cases  where  the  forfeiture  is 
made  absolute  by  the  act  of  Congress,  and  it 
necessarily  follows  that  neither  the  subsequent 
payment  of  the  duties  nor  the  fact  that  the  de- 
fendant is  an  innocent  purchaser,  without  notice 
of  the  wrongful  acts  of  the  antecedent  owner, 
constitutes  any  defense  to  the  charge  contained 
in  the  4th  article  of  the  information.  Wilkins 
V.  Despard,  5  T.  R.  112.  Many  such  adjudged 
cases  are  to  be  found  in  the  reported  decisions 
of  this  coiurt,  and  it  must  be  admitted  that  they 
est^iblish  the  rule  beycmd  all  doubt,  that  the 
forfeiture  becomes  absolute  at  the  commission 
of  the  prohibited  acts,  and  that  the  title  from 
that  moment  vests  in  the  United  States  in  all 
cases  where  the  statute  in  terms  denounces  the 
forfeiture  of  the  property  as  a  penalty  for  a 
Tiolation  of  law,  without  giving  any  alternative 
remedy,  or  prescribing  any  substitute  for  the 
forfeiture,  or  allowing  any  exceptions  to  its  en- 
forcement, or  employing  in  the  enactment  any 
language  showing  a  different  intent;  and  that 
in  all  such  cases  it  is  not  in  the  power  of  the 
offender  or  former  owner  to  defeat  the  forfeit- 
ure by  any  subsequent  transfer  of  the  property, 
even  to  a  bona  fide  purchaser  for  value,  without 
notice  of  the  wrongful  acts-  done  and  committed 
by  the  former  owner.  Established  as  that  rule 
has  been  by  the  decisions  of  this  court  for  more 
thHU  half  a  century,  it  is  insisted  that  it  should 
be  applied  in  the  case  before  the  court,  and  it  is 
S8']  ^difficult  to  see  any  reason  for  rejecting 
the  proposition,  as  the  words  of  the  act  under 
which  the  4th  article  of  the  information  is 
draMU,  denounce  the  forfeiture  of  the  property 
in  terms  as  absolute  and  unqualified  as  any 
which  can  be  chosen  in  our  language.  U.  8.  v. 
Boffs  of  Cofjee,  8  Cranch,  398 ;  U.  8,  v.  Grundy , 
3  (*rnnch,  338.  Goods  and  commodities  falling 
within  that  provision,  it  is  enacted,  shall  be  for- 
feited in  case  they  shall  be  removed  with  intent 
to  defraud  the  United  States  of  such  tax,  or  any 
part  thereof,  and  the  language  denouncing  the 
forfeiture  is  explicit  and  absolute  and  without 
any  qualification  whatever.  Compare  the  lan- 
^age  of  the  act  of  Congress  with  the  language 
em])loyed  in  the  4th  article  of  the  information 
14  Wall. 


and  it  will  be  seen  that  the  charge  against  the 
spirits  is  [^referred  in  the  same  language  as  that 
employed  in  the  act  of  Congress  denouncing  the 
forfeiture,  as  the  4th  article  alleges  that  the 
spirits  in  question  were  then  and  there  goods 
and  commodities  on  which  a  tax  was  then  and 
there  imposed  by  the  provisions  of  law,  and  that 
the  same  were  removed  from  the  place  where 
distilled  with  intent  to  defraud  the  United 
States  of  such  tax,  the  same  being  then  and 
there  unpaid;  and  the  admission  set  forth  in 
the  agreed  statement  is  that  the  4th  article  of 
the  information  is  true,  which  is  a  direct  con- 
fession that  the  prohibited  acts  charged  in  that 
article  were  done  and  committed  at  the  time  and 
place  and  by  the  person  and  in  the  manner 
therein  alleged. 

Concede  all  that  and  it  is  clear  that  the 
United  States  are  entitled  to  ju(%inent,  if  it  be 
true  that  the  forfeiture  relates  back  to  the  date 
of  the  wrongful  acts  charged  in  the  information. 
Escape  from  that  conclusion,  it  would  seem,  is 
impossible,  if  it  be  admitted  that  the  4th  ar- 
ticle of  the  iuformation  sets  forth  a  good  cause 
of  forfeiture,  and  it  is  clear  that  the  affirmative 
of  that  proposition  must  be  admitted,  unless  it 
be  atfirmed  that  the  14tli  section  of  the  act  of 
Congress,  on  which  it  is  drawn,  does  not  pro- 
vide for  such  a  forfeiture,  under  the  circum- 
stances therein  described.  *Such  a  propo-  [*59 
sition,  whether  so  intended  or  not,  is  precisely 
equivalent  to  a  demurrer  to  the  4th  article  of 
the  information  or  to  a  motion  in  arrest  of 
judgment  after  verdict;  and  if  so,  then  it  fol- 
lows, as  shown  by  all  the  authorities  upon  the 
subject,  that  everything  well  pleaded  in  the  4th 
article  of  the  information  must  be  taken  as  true, 
which  is  the  exact  admission  contained  in  the 
agreed  statement.  Nothing  can  be  more  certain 
in  legal  investigation  than  that  the  decree  must 
have  been  for  the  United  States  if  the  claimant 
had  demurred  to  the  4th  article  of  the  informa- 
tion, unless  it  can  be  held  that  the  act  of  Con- 
gress denouncing  the  forfeiture  is  unconstitu- 
tional, as  the  article  in  question  embodies  the 
exact  language  of  that  provision,  and  it  is 
equally  certain  that  a  motion  in  arrest  of  judg- 
ment would  also  have  been  unavailing  for  the 
same  reason,  and  also  because  the  validity  of 
the  act  of  Congress  is  beyond  all  doubt. 

Congress  possesses  the  power  to  levy  taxes, 
duties,  imposts,  and  excises,  and  it  is  as  clear 
that  Congi'ess  may  enact  penalties  and  forfeit- 
ures for  the  violation  of  such  laws  as  it  is  that 
Congress  may  levy  the  taxes  or  duties  or  pass 
laws  for  their  collection,  safe  keeping,  and  dis- 
bursement. 

Section  14,  it  is  admitted,  is  broad  enough  in 
its  terms  to  embrace  the  removal  of  spirits,  on 
which  there  is  a  tax,  fi'om  the  place  where  dis- 
tilled, with  intent  to  defraud  the  United  States 
of  the  tax,  but  it  is  suggested  that  another  sec- 
tion of  the  same  act  requires  that  spirits,  when 
removed  from  the  place  where  distilled,  shall 
be  deposited  in  a  bonded  warehouse,  and  that 
the  penalty  imposed  for  a  violation  of  that  re- 
quirement is  different  from  the  penalty  imposed 
by  the  14th  section  of  the  act,  and  it  must  be 
admitted  that  the  suggestion  is  correct,  but  it 
is  impossible  to  see  in  what  respect  the  sugges- 
tion tends  to  support  the  views  of  the  defend- 
ant in  the  present  case. 

Suggestion  is  also  made  that  it  is  not  an  ille- 
gal act  to  remove  spirits  from  the  place  where 
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distilled  to  a  bonded  warehouse,  and  that  also 
is  true,  but  the  corollary  attempted  to  be  drawn 
from  the  two  suggestions  is  a  nott  sequitur,  and 
60*]  *cannot  be  sustained,  which  is  that  the 
charge  that  tlie  spirits  were  removed  from  the 

Clace  where  distilled,  with  intent  to  defraud  the 
Tnited  States,  cannot  be  true  if  it  appears  that 
the  spirits  were  removed  from  the  aistiller^  to 
a  bonded  warehouse,  as  the  removal  of  spirits 
from  the  place  where  distilled  to  a  bonded  ware- 
house is  authorized  by  law.  Undoubtedly  such 
a  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  wurehouse,  if  made  to  secure 
the  payment  of  the  tax  to  the  government,  is  a 
lawful  act,  but  it  is  equally  clear,  if  the  re- 
moval lb  made  even  to  a  bonded  warehouse  to 
defraud  the  United  States  of  the  tax,  that  the 
act  of  removal  is  illegal,  and  that  the  spirits 
removed  are  forfeited. 

Both  of  these  suggestions,  however,  are 
founded  upon  the  assumed  theory  that  the  rec- 
ord shows  that  the  only  removal  of  the  spirits 
alleged  or  proved  was  a  removal  from  the  place 
where  distilled  to  a  bonded  warehouse,  but  that 
assumption  is  wholly  unsupported  either  by  the 
charge  contained  in  the  4th  article  of  the  infor- 
mation or  by  the  admission  that  the  4th  article 
is  true,  as  exhibited  in  the  agreed  statomeni. 
On  the  contrary,  the  4th  article  of  the  informa- 
tion alleges  that  the  spirits  were  removed  from 
the  place  where  dii^tilled,  with  intent  to  defraud 
the  united  States  of  the  tax,  without  any  speci- 
fication as  to  the  place  to  which  the  same  were 
removed,  or  where  they  were  deposited;  nor  is 
that  omission  any  objection  to  the  form  of  the 
charge,  as  that  article  of  the  information  fol- 
lows substantially  the  language  of  the  14th  sec- 
tion of  the  act  of  Congress  on  which  it  is  drawn. 

Tested  by  the  charge,  as  made  in  that  article, 
and  the  admission  applicable  to  it,  as  exhibited 
in  the  agreed  statement,  as  the  question  must 
Ibe,  and  it  is  clear  that  the  spirits  may  have  been 
removed  elsewhere  than  to  a  bonded  warehouse 
before  they  were  placed  in  that  depository  by 
the  owner  and  distiller.  Such  certainly  would 
be  the  legal  conclusion  if  the  defendant  had  de- 
murred to  the  information,  and  the  court  is  of 
the  opinion  that  the  same  conclusion  must  fol- 
low from  the  admission  that  the  4th  article  of 
61*]  the  *information  is  true,  as  the  admission 
is  expressed  in  the  agreed  statement. 

Henderson,  the  claimant,  purchased  the 
apirits  while  they  were  in  the  bonded  warehouse 
and  after  they  had  been  deposited  therein  by  the 
owner  of  the  distillery  wnere  the  spirits  were 
manufactured,  and  having  made  the  purchase 
without  notice  that  any  fraud  had  bwn  prac- 
tised by  the  distiller,  and  having  paid  the  tax 
before  the  spirits  were  removed  from  the  bonded 
warehouse,  it  is  insisted  by  his  counsel,  in  every 
possible  form  of  argument,  that  his  title  is  per- 
fect and  that  the  spirits  are  not  liable  to  forfeit- 
ure; but  the  decisive  answer  to  all  that  is,  the 
one  already  given,  that  the  forfeiture  relates 
back  to  the  unlawful  or  wrongful  acts  of  the 
antecedent  owTier.  and  that  he  cannot  by  any 
subsequent  transfer  of  the  property  defeat  the 
title  of  the  United  States,  as  settled  by  a  series 
of  decisions  which,  if  traced  to  their  source, 
have  their  origin  in  the  early  history  of  the 
common  law.  4  Bac.  Abr.  bv  Bouv.  346 ;  Plow. 
488,  6;  Co.  Litt.  25;  1  Chitt.  Cr.  L.  727. 

Rules  of  decision  of  such  long  standing  and 
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so  necessary  to  protect  the  public  revenue  cm- 
not  be  changed,  nor  can  it  be  admitted  that  the 
charge  contained  in  the  4th  article  of  the  infor- 
mation may  not  be  sustained,  even  if  it  appears 
that  the  only  removal  of  the  spirits  made  by 
the  distiller  was  to  the  bonded  warehchiae,  u 
assumed  in  argument  by  the  defendant.  Clark 
V.  Insurance  Co,  1  Story,  109. 

Unquestionably,  a  removal  of  distilled  spirits 
from  the  place  where  distilled  to  such  a  deposi- 
tory, if  made  to  secure  the  payment  of  the  tax, 
is  a  lawful  act,  but  it  is  equally  clear  that  if  it 
is  made  with  intent  to  defraud  the  United 
States  of  the  tax  it  is  an  unlawful  act,  and  sub- 
jects the  spirits  to  forfeiture. 

Grant  that  the  removal  was  rightful,  as  e^- 
sumed  by  the  circuit  judge,  and  the  conclusion 
which  he  adopted  would  follow,  but  it  cannot 
be  assumed  in  this  case  that  the  removal  w^a-i 
*rightful,  as  the  charge  in  the  4th  article  [•62 
of  the  information  is  that  it  was  made  with  in- 
tent to  defraud  the  United  States  of  th«»  tax.  and 
the  admission  in  the  agreed  statement  is  that 
the  4th  article  of  the  information  is  true,  which 
shows  as  fully  as  it  can  be  shown  that  the 
United  States  are  entitled  to  a  decree  of  con- 
demnation, unless  it  can  be  established  that  the 
fraudulent  intent  there  charged  could  not  under 
any  circumstances  be  carried  into  effect  by  such 
a  removal  as  that  alleged  in  the  4th  article  of 
the  information  and  admitted  in  the  agreed 
statement. 

Suppose  it  be  true,  as  assumed  in  argument, 
that  the  only  attempt  made  to  execute  the  un- 
lawful intent  charged  was  the  removal  of  the 
spirits  from  the  place  where  distilled,  to  the 
bonded  warehouse,  still  it  would  by  no  meant 
necessarily  follow,  as  is  supposed,  that  the  re- 
moval was  a  legal  act;  as  the  removal,  though 
to  a  bonded  warehouse,  may,  nevertheless,  have 
been  made  for  the  express  purpose  to  defraud 
the  United  States  of  the  tax,  and  if  so,  then  the 
removal  was  indubitably  an  illegal  act,  and  the 
spirits  are  properly  subject  to  forfeiture  as 
charged  in  tne  information. 

Cases  have  arisen,  as  the  records  of  this  court 
show,  where  the  removal  to  the  bonded  ware- 
house was  made  as  a  part  of  a  preconcerted 
arrangement  with  other  parties  to  avoid  the 
payment  of  the  tax,  and  it  would  not  be  diffi- 
cult to  suppose  other  cases  where  the  removsl 
of  the  spirits  from  the  place  where  distilled  to 
the  bonued  warehouse  would  be  a  necessary  part 
of  a  well -devised  scheme  to  defraud  the  United 
States  by  delivering  the  spirits  to  purchaser? 
without  the  payment  of  the  duties.  Distilled 
Spirits,  ante,  170. 

Inspectors  of  spirits  are  required  to  be  ap- 
pointed by  the  Secretary  of  the  Treasury,  and 
all  distilled  spirits,  before  being  removed  from 
the  distillery,  are  required  to  to  inspected  stwi 
gauged  by  a  general  inspector,  whose  duty  it  i* 
to  mark  the  vessels  or  packages  in  the  manner 
required  by  law,  and  penalties  are  prescribed 
and  imposed  in  case  the  *spirita  are  re-  ('BS 
moved  from  the  place  where  distilled  without  % 
compliance  with  those  requirements.  14  Stat 
atL.  156;  14  Stat,  at  L.  481. 

Persons  distilling  spirits,- and  the  owner's  of 
stills  used  for  the  purpose  of  distill inj^  spirits 
are  required  to  keep  l»ooks  and  to  make  certaii 
entries  therein,  and  to  render  certain  account' 
to  assessors;  and  if  they  do  not  conr»'^1v  'm^h 
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"those  requirements,  they,  also,  are  subject  to 
certain  penalties  for  the  neglect.  14  Stat,  nt 
JL   157. 

Bonded  vrarehouses  are  established  for  the 
storage  of  spirits  to  be  placed  therein  to  secure 
the  payment  of  the  duties  imposed  by  Hw, 
and  the  provision  is  that  if  any  person  shall 
ship,  transport  or  remove  any  spirits  under 
any  other  than  the  proper  mark  or  brand, 
known  to  the  trade  as  designating  the  kind 
And  quality  of  the  contents  of  the  casks  or 
packages  containing  the  same,  or  cause  the 
same  to  be  done,  he  shall  forfeit  the  same, 
and  shall,  on  conviction  thereof,  be  subject 
to  and  pay  a  fine  of  $500.   14  Stat,  at  L.  150. 

Cautious  merchants,  in  consequence  of  thoM 
regulations,  and  many  others  equally  strin- 
gent, are  often  disinclined  to  purchase  spirits 
at  the  place  where  distilled  lest  they  snould 
be  subject  to  forfeiture,  if  equally  favorable 
terms  are  offered  by  other  parties  who  have 
made  deposits  in  the  bonded  warehouses.  Dis- 
tillers, therefore,  intending  to  evade  the  pay- 
ment of  the  duties  may  find  it  a  most  effectual 
way  to  accomplish  their  unlawful  designs,  in 
■case  thej'  can,  by  bribery  or  otherwise,  secure 
the  co-operation  of  the  inspector,  storekeeper 
or  collector,  to  remove  the  spirits  to  a  bonded 
warehouse,  as  spirits  placed  in  that  depository 
are  less  subject  to  suspicion  and  sell  more 
Teadilv  than  before  thev  were  removed  from 
the  place  where  distilled. 

Spirits  placed  in  such  a  depository  sell  more 
readily  than   before   they    were    removed,  be- 
•'Cause  they  are  regarded  as  less  likely  to  be 
aubject  to  forfeiture  than  while  they  remained 
in  the  distillery;  but  it  is  clear  that  the  the- 
>ory  that  an   intent    to    defraud    the    United 
States  cannot  be  predicated  of  a  removal  of 
apirits   from   the   place   where   distilled   to   a 
^Cf**]  bonded  warehouse,  •is  an  erroneous  the- 
>ory,  as  it  is  manifest  that  the  dishonest  dis- 
tiller, if  he  can  obtain  the  assistance  of  the 
inspector,  storekeeper  or  collector,  as  a  part- 
.ner  or  agent,  will  find  such  a  removal  an  es- 
sential   step    in    almost   every   scheme   which 
lie  may  devise  to  accomplish  his  wicked  de- 
signs. 

Viewed  in  any  light,  therefore,  the  court  is 
•of  the  opinion  that  the  judgment  of  the  cir- 
'Cuit  court  is   erroneous. 

Questions  are  also  presented  in  the  record 
tinder  the  5th  and  0th  articles  of  the  informa- 
tion, but  the  court  having  come  to  the  conclu- 
sion that  the  United  States  are  entiHed  to 
judgment  upon  the  4th  article  of  the  informa- 
tion, do  not  deem  it  necessary  to  express  any 
-opinion  as  to  the  other  questions. 

Judgment  reversed,  and  the  cause  remand- 
-erf,  uHth  instructions  to  render  judgment  for 
the  United  States, 

Mr.  Justice  Field,  dissenting: 

I  am  unable  to  concur  in  the  judgment  of 
•the  majority  of  the  court,  and  will  brielly 
atate  the  grounds  of  my  dissent. 

The  proceeding  is  an  information  for  the 
forfeiture  of  one  hundred  barrels  of  distilled 
spirits.  The  forfeiture  is  not  decreed,  on  the 
^ound  that  the  government  has  not  received 
-the  taxes  levied  on  the  spirits,  for  it  is  ad- 
mitted that  these  have  been  paid;  nor  on  the  ' 
'ground  that  the  claimant  has  committed  or 
participated  in  the  commission  of  any  fraud 
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in  the  acquisition  of  the  property,  for  it  is 
conceded  that  he  purchased  the  spirits  in  good 
faith  without  knowledge  of  any  oefect  or  taint 
in  his  vendor's  title.  Nor  is  the  forfeiture  in- 
flicted for  any  violation  of  law,  in  act  or  deed, 
on  the  part  of  the  distiller  of  whom  the  claim- 
ant purchased.  He  only  removed  the  spirits 
from  the  place  of  their  manufacture  to  the 
bonded  warehouse  of  the  United  States,  and 
that  was  a  lawful,  and  not  an  unlawful  act. 
The  forfeiture  is  decreed  because  the  former 
owner,  in  removing  the  spirits  to  the  bonded 
warehouse,  intend^  at  tne  time  to  defraud 
the  government  ♦of  the  tax  thereon —  [^65 
an  intent,  however,  which  he  never  attempted 
to  carry  into  execution. 

We  thus  have  this  singular  and,  I  venture 
to  say,  unprecedented  fact,  in  the  history  of 
judicial  decisions  in  this  country,  that  the^ 
property  of  a  citizen  honestly  acquired,  with- 
out suspicion  of  wrong  in  his  vendor,  is  for- 
feited and  taken  from  him  because  such  ven- 
dor, at  some  period  whilst  owning  the  prop- 
erty, conceived  the  intent  to  defraud  the  gov- 
ernment of  the  tax  thereon,  although  such  in- 
tent was  never  developed  in  action,  and  for 
the  execution  of  which  no  step  was  ever  taken. 

The  presumption  is  that  the  majority  of 
the  court  are  right  in  this  decision,  and  that 
the  minority  are  mistaken  in  their  views  of 
the  law  governing  the  case.  It  is,  therefore, 
with  diffidence  that  I  venture  to  dissent  from 
their  judgment,  a  diffidence  which  is  greatly 
augmented  by  the  declaration  of  the  majority, 
that  it  is  impossible  to  escape  the  conclusion 
which   they   have  reached. 

But  for  this  conclusion  I  should  have  sup- 
posed that  it  would  have  been  impossible,  at 
this  day  and  in  this  age,  and  in  our  country, 
to  obtain  a  decree  confiseating  the  property 
of  a  citizen  for  anything  which  a  former  own- 
er of  the  property  may  have  intended  to  do, 
but  never  did,  with  respect  to  it.  I  should 
have  said  that  the  intentions  of  the  mind  ly- 
ing dormant  in  the  brain,  had  long  e»inc9 
ceased  to  be  subjects  for  which  legislatures 
prescribed  punishment.  Against  threatened 
injuries  to  person  or  property  remedies  aro 
provided;  and  this,  it  is  believed,  is  the  ex- 
tent to  which  legislation  can  legitimately  go 
with  respect  to  intentions,  however  fraudu- 
lent or  wicked,  so  long  as  they  remain  unde- 
veloped by  action.  Penalties  and  forfeitures 
are  not  inflicted  at  this  day  in  any  civilized 
and  free  government  for  the  motives  with  which 
lawful  acts  are  done. 

The  inability  to  ascertain,  with  certainty, 
the  intentions  of  a  party,  except  as  they  arc 
exhibited  in  his  acts,  and  the  injustice  which 
must  necessarily  follow  any  attempt  to  inflict 
punishment  for  them,  except  as  they  are  thus 
exhibited,  have  hitherto,  in  this  country,  pre- 
vented any  legislation  of  *that  char-  [^66 
acter,  unless  such  legislation  is  found  in  the 
present  Revenue  Act  of  Congress.  The  in- 
justice in  its  operation  of  such  legislation,  as- 
suming such  legislation  to  exist,  could  not 
be  more  strikingly  illustrated  than  in  the 
present  case.  But  I  am  not  prepared  to  ad- 
mit, notwithstanding  the  cogency  and  persua- 
siveness of  the  able  and  elaborate  argument  in 
the  opinion  of  the  majority,  that  there  is  any 
such  legislation  on  our  statute  book. 

The  act  of  Congress  under  which  this  nro- 
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ceeding  was  taken  provides,  in  its  28th  section 
(14  Stat,  at  L.  155),  for  the  establishment  of 
bonded  warehouses  for  the  storage  of  spirits 
''to  secure  the  payment  of  the  internal  reve- 
nue tax  thereon,  and,  in  its  45th  section,  pro- 
hibits "the  removal  of  distilled  spirits  (14 
Stat,  at  L.  163),  from  the  place  where  the 
same  are  distilled,  otherwise  than  into  a  bond- 
ed warehouse,  as  provided  by  law,"  imposing 
penalties  upon  parties  making  such  removal, 
and  declaring  that  "the  distilled  spirits  so  re- 
moved" shsll  be  forfeited  to  the  United 
States. 

The  same  act  declares,  in  its  14th  section 
(14  Stat,  at  L.  151),  that  if  any  goods  or 
commodities,  upon  which  a  tax  is  imposed,  or 
the  materials,  utensils,  or  vessels,  proper  or 
intended  to  be  used  in  their  manufacture,  are 
removed,  deposited,  or  concealed  in  any  place, 
with  "intent  to  defraud  the  United  States  of 
such  tax,  or  any  part  thereof,"  they  shall  be 
forfeited  to  the  United  States.  And  it  is  up- 
on the  language  of  this  section,  as  applied  to 
the  facts  admitted  by  the  parties,  that  the 
majority  of  the  court  found  the  decree  of  for- 
feiture. 

The  language  is  undoubtedly  broad  enough 
to  cover  any  removal  of  spirits,  upon  which  a 
tax  has  been  imposed,  from  their  place  of 
manufacture;  and,  if  it  has  any  reference  to 
articles  of  that  character,  it  must  be  construed 
in  connection  with  the  language  of  the  45th 
section.  And  the  evident  meaning  of  the  two 
sections,  if  thev  are  construed  together,  is 
that  the  removal,  for  which  a  forfeiture  is  de- 
clared, is  a  removal  to  some  other  place  than 
67  •]  a  bonded  •warehouse  of  the  United 
States.  Of  &  removal  to  such  warehouse  it 
is  difficult  to  perceive  how  an  intent  to  de- 
fraud the  government  can  be,  in  truth,  af- 
firmed. It  would  be  as  reasonable  to  declare 
that  a  debtor  had  an  intention  to  defraud 
his  creditor  when  he  placed  in  the  hands  of 
the  latter  the  money  to  pay  his  demand.  It 
is  plain,  in  my  judgment,  or  rather  I  should 
have  said  it  was  plain  but  for  the  Ojpinion  of 
the  majority,  that  the  removal  of  spirits  for- 
bidden by  that  section  is  a  removal  to  some 
place  beyond  the  reach  of  the  government,  or 
where  the  government  would  be  in  some  way 
embarrassed  or  obstructed  in  the  collection  of 
its  tax.  It  seems  to  me  a  strange  applica- 
tion of  the  prohibition  to  make  it  cover  a  re- 
moval of  spirits  to  a  warehouse  specially  pro- 
vided by  the  govemment  for  their  reception, 
and  where  they  are  placed  in  tlie  possession 
and  custody  of  the  officers  of  the  United 
States. 

But  I  am  unable  to  convince  myself  that  the 
14th  section  has  any  reference  whatever  to 
the  removal  of  distilled  spirits.  The  previous 
sections  of  the  act  relate  to  taxes  on  a  great 
variety  of  articles,  of  several  hundred  dif- 
ferent kinds,  and  it  does  not  include  distilled 
spirits  among  them.  The  removal  mentioned 
in  the  14th  section  would  seem,  therefore,  to 
apply  to  the  removal  from  the  place  of  their 
manufacture  of  the  articles  thus  previously 
designated,  or  at  least  of  articles  mentioned 
in  the  statute,  for  the  removal  of  which  no 
different  penalties  are  specifically  prescribed. 

The  sections  of  the  act,  from  the  2l8t  to 
the  45th  inclusive,  relate  to  the  tax  on  dis- 
tilled spirits,  and  contain  numerous  provi- 
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sions  applicable  only  to  them.  The  punish- 
ment they  prescribe  for  the  removal  of  the 
spirits  from  the  place  of  their  manufacture, 
otherwise  than  to  a  bonded  warehouse,  in  ad- 
dition to  their  forfeiture,  is  different  from  the 
penalty  prescribed  by  the  14th  section,  for  the 
like  removal  of  other  goods.  This  fact  would 
seem  to  be  conclusive,  if  other  reasons  were 
wanting,  that  the  14th  section  has  no  refer- 
ence to  the  removal  of  distilled  spirits.  The 
special  provisions  respecting  them  should  ex- 
cept *them,  according  to  all  established  [*68 
canons  of  interpretation,  from  the  general 
language  of  that  section. 

"Tliat  a  law,"  says  Chief  Justice  Marshall, 
"is  the  best  expositor  of  itself,  tliat  every 
part  of  an  act  is  to  be  taken  into  view  for  the 
purpose  of  discovering  the  mind  of  the  legis- 
lature, and  that  the  details  of  one  part  may 
contain  regulations  restricting  the  extent  of 
genera]  expressions  used  in  another  part  of 
the  same  act  are  among  those  plain  rules 
laid  down  by  common  sense  for  the  exposi- 
tion of  statutes,  which  have  been  uniformly 
acknowledged."  Pennington  v.  C'ojfc,  2 
Cranch,  52. 

And  it  is  laid  down  in  the  elementary  tret* 
tises  that  where  a  general  intention  is  ex- 
pressed in  one  part  of  a  statute,  and  a  partic- 
ular intention  in  another  part,  inconsistent 
with  the  general  intention,  the  particular  in- 
tention is  to  be  regarded  as  an  exception.  Pot- 
ter's  Dwar.   Stat.    110;    Sedg.   Stat.   423. 

The  suggestion  by  the  counsel  of  the  govern- 
ment, that  a  removal  of  distilled  spirits  to  a 
bonded  warehouse,  although  the  law  provides- 
for  such  removal  as  a  means  for  securing  the 
payment  of  the  tax,  may  be  made  with  intent 
to  defraud  the  United  States  of  such  tax,  in- 
asmuch as  there  may  be  an  agreement,  between 
distillers  and  warehousemen  to  have  the  spir- 
its secretly  drawn  out  from  the  vessels,  or  to 
have  the  spirits  released  upon  insufhcient  se- 
curity, does  not  strike  me  as  entitled  to  any 
consideration  in  this  case.  Conspiracies  there, 
undoubtedly,  may  be  with  officers  of  the  Unit- 
ed States  to  defraud  the  government,  but  in 
the  absence  of  any  proof  tending  to  establish 
such  a  conspiracy,  the  court  would  not  be  jus- 
tified in  imagining  its  existence  for  the  pur- 
pose of  working  a  forfeiture  of  goods  in  the 
liands  of  an  innocent  party.  It  would  rather 
indulge  the  more  rational  and  just  presump- 
tion that  all  the  officers  of  the  govermnent  did 
their  duty,  until  at  least  some  evidence  to  the 
contrary  was  produced. 

This  is  a  case  of  great  hardship  and  mani- 
fest injustice.  Tlie  claimant  found  the  spir- 
its in  a  bonded  warehouse  of  the  *gov-  [*69 
emment,  in  custody  of  the  officers  of  the  Unit- 
ed Stated.  He  paid  to  them  the  tax  due  on 
the  goods,  and  he  paid  to  the  owner  their 
value.  He  had  no  suspicions  that  his  vendor 
ever  entertained  any  intention  to  defraud  the 
government  of  the  tax  levied  on  them,  and  if 
he  ever  had  such  suspicions  he  might  w^ll 
have  supposed  that  his  vendor  had  repented 
of  his  intention,  when  he  delivered  the  prop- 
erty to  the  keeping  of  the  officers  of  the  Unit- 
ed States. 

The  government  through  its  officers  took 
from  the  innocent  purchaser  the  duties  upon 
the  goods,  thus  saying  to  him  that  the  goods- 
then  belonged  to  the  distiller  who  placed  them 
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in  the  wareliou»e.  The  government  now  de- 
clares through  its  ofTicers  that  these  goods  all 
the  time  belonged  to  it  by  reason  of  the  {jre- 
vious  forfeiture,  and  thus  the  honest  claim- 
ant loses  both  the  taxes  and  the  goods,  or  at 
least  is  left  to  the  doubtful  chances  of  obtain- 
ing the  former  by  petition  to  the  government, 
tnd  the  latter  by  action  against  his  vendor. 

The  object  of  the  act  of  Congress,  under 
which  the  forfeiture  is  declared,  is  to  raise 
revenue ;  and  it  'Seems  to  me  that  the  severe 
construction  in  favor  of  forfeitures  in  the 
hands  of  innocent  parties  given  by  the  ma- 
jority of  the  court.  mu«t  hnve  a  tendency  to 
defeat  this  object :  for  it  will  scarcely  be  pos- 
sible for  any  one  to  purchase  merchandise 
with  safetv  when  it  may  be  seizcil  and  for- 
feited in  fiis  possession  for  reasons  such  as 
are   assigned    in    this    cnse. 

I  am  of  the  opinion  that  the  judgment  of 
the  court  below  should  be  aflirmod,  and  in 
this  opinion  I  am  authorized  to  say  that  the 
Chief  Justice  and  Mr.  Justice  Miller  con- 
cur. 


PETER  COXRAD,  Appt., 

V, 

HIRAM  K.  HAZLETT  ct  ah 

CoUi8ion — Btcamhoat  hefff  in  fault  for  change 
of  course — damages. 

Where  a  steamboat  In  ascending  a  river  did  not 
keep  her  proper  side  of  the  river,  as  her  signal  In- 
dicate<I  bnt  chaofreU  her  course,  she  was  char^^e- 
able  wlch  Degil^pnce  fi>r  a  rolllfilon,  of  which  her 
change  of  course  was  the  proximate  cause. 

Where  the  proof  is  not  clear  that  Ihe  other 
cteomer.  which  was  sunk,  was  not  raised  as  soon  as 
•he  might  have  been,  the  damages  will  not  be  di- 
minished. 

[Xo.    108.] 

Argued  Feb.  29  and  Mar.  1,  1872.     Decided 

Mar.  2o.  1872. 

APPEAL  from  the    Circuit    Court    of    the 
I'nited  States  for  the  District  of  Missouri. 
The   case   is   stated   by   the   court. 
Messrs.    Jolui    A.    Wills,    J.    H.    Rankin, 
Lander  rf  Merrimait  for  appellant. 

Messrs.  F.  A.  Diok  and  James  0.  Broadhead 
for  appellees. 

Mr.  Justice  DaTia  delivered  the  opinion  of 
the   court: 

This  is  a  case  of  collision  between  the 
steamers  Katie  and  Des  Moines,  while  navi- 
gating the  Ohio  river  on  the  night  of  the  22<l 
of  Xovembcr,  1864.  The  Katie  was  descend- 
ing and  the  Des  Moines  ascending  the  river. 
\Vlien  near  the  head  of  Diamond  island  they 
came  in  contact  and  the  Katie  immediately 
sank  and  l)ecanie  a  total  loss.  The  district 
c-oiirt  adjudged  both  vessels  to  be  in  fault, 
and  the  circuit  court,  on  appeal,  affirmed  this 
judgment.  As  the  owners  of  the  Katie  did 
not  appeal  from  this  decision,  the  only  ques- 
tion for  investigation  here  is,  whether  the  Des 
Moines  was  in  fault.  As  is  usual  in  cases  of 
this  character,  there  is  a  conflict  of  testimony 
lietwecn  the  officers  and  crew  of  the  two  boats, 
on  important  points;  but  the  physical  facts 
of  the  case  establish  the  proposition  that,  on 
the  disputed  point  of  most  sigiiillcancc,  the 
Dos  Moines  was  blamable.  The  Des  Moines, 
following  the  conrMC  of  the  channel,  had 
crossed  over  from  the  foot  of  Diamond  island 
toward  the  Intliana  shore,  and  being  an  as* 
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(vnding  boat,  according  to  the  well-settloH 
rules  of  navigation,  had  the  choice  of  po- 
sition in  the  river.  This  choice  was  taken  by 
blowing  two  whistles,  which  told  the  officers 
of  the  Katie  that  she  intended  to  keep  along 
the  Indiana  shore,  which  was  to  her  larboard,, 
while  the  Kentucky  or  Diamond  island  shore 
was  to  the  larboard  of  the  Katie.  The  Des 
Moines,  instead  of  keeping  to  the  larboard,  as 
lier  signal  indicated,  was  at  the  time  of  the 
collision  turned  to  the  starboard.  Tliis  is^ 
proved  by  the  nature  of  the  injuries  received 
by  both  boats,  the  injury  to  the  Katie  lieing 
on  her  starboard  side,  while  the  Des  Moines 
was  struck  on  her  larboard  bow.  If,  as  is 
claimed  for  the  Des  Moines,  she  had  gone  to 
the  larboard  until  she  got  close  to  the  Indiana 
shore,  and  then,  as  her  pilot  says,  he  *'kept 
her  straight  in  the  river '  and  while  in  that 
position  the  Katie  came  down  onto  her;  this 
could  not  have  happened,  for,  if  the  Katie 
struck  her  on  the  larboard,  the  larboard  side 
of  both  Ixmts  would  have  been  injured,  and 
if  on  her  starboard,  then  the  starboard  side 
of  both  l>oat8  would  have  been  injured;  but  if 
both  boats  were  heading  toward  the  Kentucky 
shore,  the  one  coming  down  and  the  other 
going  up.  and  a  collision  ensued,  it  would 
have  brought  the  starl»oard  of  the  one  in  eon- 
act  with  the  larboard  of  the  other.  This  was 
what  occurred  in  this  case,  and  shows  clearly 
that  the  Des  Moines  did  not  obey  her  own 
signals.  an«l  was  therefore  chargeable  with 
negligence. 

It  is  unnecessary  to  consider  whether  the 
Des  Moines  is  not  blamable  in  other  particu- 
lars, for  this  change  of  course,  being  the  prox- 
imate cause  of  the  collision,  is  enough  to  con- 
demn her. 

It  is  insisted,  on  the  part  of  the  appi'Ilee, 
that  there  was  not  sufficient  effort  to  raise 
the  Katie  after  the  accident,  and  that  the 
Des  Moines  should  not  be  visited  with  the 
consequences  of  this  neglect.  But  there  is  no 
proof  that  the  Katie  could  have  been  raised 
if  an  earlier  effort  had  been  made.  If  full 
effect  be  given  to  the  evidence  on  this  sub- 
ject, it  may  tend  to  create  a  suspicion  that 
the  owners*  of  the  Katie  did  not  engage  the 
wrecker  soon  enough,  but  it  does  nothing 
more.  Leezer,  the  wrecker,  who  had  to  stop 
work  on  account  of  the  rise  in  the  river,  is 
unable  to  tell  the  condition  of  the  river  for 
the  two  previous  weeks;  nor  can  he  say 
whether  his  business  would  have  been  inter- 
i-upted  had  he  commenced  proceedings  ten 
days  before.  It  would  seem  as  if  an  intelli- 
gent river  man  ought  to  have  known  these 
things;  but  in  the  absence  of  proof  on  these 
points,  there  is  no  data  on  which  to  base  a 
conclusion  that  an  earlier  effort  would  have 
been  successful,  and  there  is  no  pretense,  aft- 
er the  work  was  begun,  that  it  was  not  con* 
tinned   long   enough. 

The  decree  of  the  Circtdt,  Court  is  affirmed* 
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♦rXITED    STATES,    Appt., 

V. 

THOMAS   G.    W.    CRUSELL. 

<See  S.  C.  14  Wall.  1-5.) 
Claims    under    the   captured    and    abandoned 

propcrtg  act. 

Where  property  was  In  possession  of  the  otDcera 
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•of  the  gOTernment.  under  the  captured  and  aban- 
doned property  act.  it  is  to  w  presumed  that  they 
performed  their  duty  and  sold  it,  and  placed  the 
proceeds  in  the  Treasury,  and  the  claimant  can  re- 
cover In  the  court  of  claims  for  the  same. 

[No.  24.] 

Argued  Feb.  26,  1872,  '  Decided  Mar,  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court 
Messrs.  B.  H.  Bristow,  Solicitor  Oen.,  and 
O,  H.  HiU,  Asst,  Atty-Oen,,  for  appellant. 

Messrs.  HaKhea,  Denver  d  Peck  for  appel- 
lee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Tliis  is  an  appeal  from  a  judgment  of  the 
>court  of  claims  in  favor  of  the  claimant,  un- 
•der  the  abandoned  and  captured  property  act. 

It  appears,  from  the  certificate  of  the  court, 
that  no  aid  or  comfort  was  given  by  the  claim- 
ant to  the  Rebellion  against  the  United 
States.  It  appears,  further,  that  a  large 
•quantity  of  cotton,  including,  as  alleged,  73 
bales  belonging  to  the  claimant,  was  sold  and 
the  proceeds  thereof  paid  into  the  Treasury. 
The  only  question  in  tne  case  is,  whether  these 
73  bales  were,  in  fact,  so  included. 

They  were  in  the  possession  of  the  quarter- 
master in  charge  of  captured  and  abandoned 
property  in  Atlanta,  in  October,  1864.  This 
quartermaster  in  that  month  shipped  to  the 
•oflicer  in  charge  of  military  railroad  trans- 
portation at  Nashville,  130,605  pounds  of 
•cotton;  but  whether  the  cotton  of  the  claim- 
ant was  included  in  the  shipment,  is  not 
«hown.  It  seems,  however,  that  the  oflicer  in 
charge  turned  over  to  the  Treasury  agent  at 
Nashville,  1,382  bales,  and  a  large  quantity 
•of  loose  cotton,  coming  from  Atlanta,  Chatta- 
nooga, find  points  beyond  Chattanooga,  in 
Georgia.  The  cotton  received  by  this  agent 
was  forwarded  to  the  supervising  agent  at 
Cincinnati  and  sold  by  him  and  the  proceeds 
paid  into  the  Treasury. 

It  is  shown  that  in  the  month  of  December, 
18C4,  there  was  a  sale  of  cotton  at  Cincinnati, 
and  sundry  bales  of  cotton  marked  with  the 
•claimant's  mark  were  sold.  Whether  the  per- 
son conducting  the  sale  was  the  supervising 
agent  of  the  Treasury  Department,  does  not 
appear. 

Presuming,  however,  that  the  officers  of  the 
government  performed  their  duty,  there  can 
be  no  doubt  that  the  quartermaster  at  Atlan- 
ta forwarded  to  the  officer  in  charge  of  mil- 
itary railroad  transportation,  the  cotton  of 
the  -claimant ;  and  that  this  officer  turned  over 
the  cotton  to  the  agent  at  Nashville,  by  whom 
it  was  forwarded  to  Cincinnati  and  sold  by 
the  supervising  agent  there.  The  presump- 
tion in  this  case  is  strengthened  by  the  fact 
that  heavy  statutory  penalties  would  be  in- 
curretl  by  neglect  of  duty.  There  is  nothing  in 
the  case  to  repel  this  presumption.  If  any 
5*]  evidence  to  this  effect  exists,  'it  must 
he  contained  in  the  books  of  the  Treasury  De- 
partment, and  these  are  under  the  control 
of   the   defendant. 

We  think,  therefore,  that  the  conclusion  of 
the  court  of  claims,  that  the  proceeds  of  the 
73  bales  of  cotton  belonging  to  the  claimant 
were  paid  into  the  Treasury,  and  that  the 
'Claimant  was  entitled  to  judgment,  was  right. 
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Its  judgment  in  favor  of  the  claimant  muit, 
therefore,  be  affirmed. 

Mr.  Justice  DatIs,  dissenting: 

In  my  opinion,  the  burden  of  proof  in  this 
case  is  on  the  claimant  to  show  that  the  mon- 
ey which  he  seeks  to  obtain  under  the  cap- 
tured and  abandoned  property  act  has  been 
paid  into  the  Treasury.  The  court,  in  it« 
opinion,  throws  the  burden  of  proof,  on  this 
point,  on  the  United  States,  and  on  that  ac- 
count I  am  constrained  to  dissent  from  the 
judgment  in  the  case. 

I  am  authorized  to  say  that  Mr.  Justice 
Bwayne  and  Mr.  Justice  BClller  concur  in 
this  dissent. 


PAUL  SEARS  et  al.,  LibelanU,  AppU., 

THE  BRITISH  STEAMER  SCOTIA,  her 
Tackle,  etc..  The  British  k  North  American 
Koyal  Mail  Ste^m-Packet  Company,  Cioiji;- 
ant, 

(See  S.  C.  "The  Scotia/*  14  Wall.  170-189.) 

Duty  of  steamer  meeting  vessel — duty  of  ves- 
sel— fault  of  steamer  or  ship — law  of  the 
sea — rules  of  navigation — insufficient  light. 

1.  A  steamer  meeting  a  sailing  vessel,  proceeding 
in  such  a  directlou  as  to  involve  risk,  must  keep  oct 
of  the  way.  aud  nothing  but  Inevitable  accident  or 
the  conduct  and  movements  of  the  ship  can  repel 
the  presumption  that  she  was  negligent,  arising 
from  the  fact  of  collision. 

2.  The  ship  must  keep  her  course,  and  do  nothla^ 
to  mislead. 

3.  A  steamer  is  not  hound  to  take  any  steps  to 
avoid  a  collision,  until  danger  of  collision  Is  appre- 
hended. 

4.  Where  the  measures  taken  by  her  to  avoid  • 
collisiou  would  have  been  successful  if  they  had  not 
been  counteracted  bv  the  coustant  veering  of  tbe 
other  vessel,  she  was  not  chargeable  with  fault. 

5.  A  ship  cannot  he  condemned  for  doing  thst 
which  by  the  laws  of  its  origin  or  ownership  it  was 
required  to  do,  nor  secure  an  advantage  by  tIoII' 
tion  of  those  laws,  unlens  It  is  beyond  tnelr  domain 
when  upon  the  high  seas. 

6.  No  single  uation  can  change  the  law  of  the 
sea.  That  law  is  of  universal  obligation.  It  resti 
upon  the  common  consent  of  civilised  communitiet. 

7.  Where  rules  of  navigation  are  accepted  af 
obligatory  rules  by  more  than  thirtr  of  the  prin- 
cipal commercial  states  of  the  world,  they  may  be 
regarded  as  laws  of  the  sea.  and  of  that  fact  thto 
cuurt  may  take  Judicial  notice.  « 

8.  The  violation  of  maritime  law  by  a  vessel,  la 
carrying  a  white  light  and  her  carrying  it  on  deck 
Instead  of  at  her  mast-head,  rendered  her  In  Canit, 
and  deprived  her  of  all  remedy  for  a  collision. 

[No.   93.] 

Argued  Feb,  29,  1872.    Decided  Mar,  25,  Wt 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New   York. 

The  appellants  filed  their  libel  in  the  dis- 
trict court,  as  owners  of  the  American  ship 
Berkshire,  and  in  behalf  of  the  owners  of  tbe 
cargo,  to  recover  damages  sustained  in  a  col- 
lision in  mid-ocean  with  the  British  steamship 
Scotia.  The  district  court  decided  in  favor  <rf 
the  claimant  of  the  Scotia,  and  this  decree 
was  affirmed  by  the  circuit  court. 

The  facts  are  stated  by  the  court. 

Mr.  James  C.  Carter  for  appellants. 

Note. — Collision;  rights  of  uteam  and  ^Qins 
vessels  with  reference  to  each  other,  and  in  passing 
and  meeting — sec  notes.  13  L.  ed.  V.  S.  537:  25 
L.  ed.  U.  8.  168  :  28  C.  C.  A.  532  :  29  C.  C  A.  tHHS. 

Rules  for  avoiding  collision (  steamer  meetinf 
steamer — see  notes,  14  I*,  ed.  L.  8.  68 :  35  L.  ed 
U.  8.  453 ;  30  a  C  A  630 ;  6U  C.  C.  A.  254. 
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Messrs.  D.  D.  Lord  and  E«  C.  Benedict 

.  for    appellees. 

Mr.   Justice   Strong   delivered   the  opinion 

*of  the  court: 

This  case  grew  out  of  a  collision  on  the  high 
«eas  between  the  American  ship  Berkshire  and 
the  British  steamer  Scotia,  in  consequence  of 
which  the  ship  was  sunk  and  totally  lost. 
The  vessels  collided  at  night  on  the  'Sth  of 
April,  1867,  in  about  mid-ocean,  when  the 
Berkshire  was  on  a  voyage  from  New  Orleans 
to  Havre,  and  the  Scotia  was  passing  from 
Liverpool  to  Xew  York.  Immediately  prior 
to  their  sighting  eadi  other,  the  ship  was  sail- 
ing in  a  course  southeast  by  east  one  half 
east,  with  the  wind  free,  blowing  from  about 
south -southwest,  and  the  Scotia  was  steering 

'West    by    north    one    half    north.    Thus    the 
courses  intersected  at  an  angle  of  exactlj*  one 

Soint.  The  Scotia  was  first  seen  from  the 
►erkshire,  bearing  about  one  point  off  the 
ship'i*  port  bow,  at  a  distance  apparently  of 
live  or  six  miles.  Then  the  steamer's  white 
mast-head  light  only  was  seen;  but  immediate- 
ly upon  its  discovery,  an  order  was  given  to 
keep  the  ship  luffed,  the  effect  of  which  was 
to  change  her  course  more  to  the  southward. 
How  long  she  was  kept  upon  this  new  course 
was  not  precisely  attainable,  but  the  evidence 
makes  it  manifest  that  it  must  have  been  at 
least  ten  minutes.  The  ship's  mate,  who  gave 
the  order,  estimates  the*  time  at  from  ten  to 
fifteen  minutes,  in  which  he  Is  sustained  by 
others,  and  there  is  nothing  in  the  proofs  to 
show  that  it  was  less.  Assuming  his  estimate 
to  be  correct,  during  that  period  the  vessels, 
moving  at  the  spe^  at  which  it  is  proved 
they  moved,  must  have  lessened  the  distance 
between  them  at  least  three  or  four  miles, 
and  they  could  not  have  been  more  than  about 
•  two  miles  apart,  when  the  ship's  helm  was  put 
to  starboard,  and  when  she  lx>re  away  to  the 
northward,  directly  across  the  steamer's  bow. 
It  is  plain  that  had  the  ship  continued  on 
her  course  after  she  first  saw  the  steamer's 
bright  light,  there  could  have  been  no  colli- 
sion. And,  still  more;  had  she  not  after- 
wards and  when  near  the  steamer  put  her 
helm  to  starboard  she  would  have  been  out 
of  all  danger.  Even  when  she  first  sighted 
the  Scotia  she  had  passed  the  point  at  which 
her  course  and  that  of  the  steamer  intersected. 
This  is  a  necessary  sequence  from  the  facts 
that  the  angle  between  the  courses  of  the  two 
vessels  was  exactly  one  point,  and  that  the 
light  of  the  steamer,  when  first  seen,  bore  from 
a  point  to  a  point  and  a  half  off  her  port 
181  •]  bow.  Besides,  when  the  •ship  was  first 
seen  from  the  steamer,  her  bearing,  it  is  clear- 
ly proved,  was  from  a  point  to  two  points  off 
the  steamer's  port  bow.  Such  a  bearing  was 
impossible  unless  the  ship  had  already  crossed 
the  line  of  the  Scotia's  course,  and  passed  the 
point  at  which  the  vessels  could  have  come 
together  unless  one  or  the  other  had  taken 
a  new  direction.  They  must  have  passed 
with  a  wide  berth  between  had  the  ship  made 
no  change  of  her  helm,  or  had  she  kept  her 
luff  in  obedience  to  the  mate's  order.  But 
by  putting  her  helm  hard  a-starboard  she  was 
made  to  change  her  course  constantly  till  the 
<^llision  occurred.  Even  before  she  bore  away, 
the  red  light  of  the  steamer  was  seen  by  her 
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wheelman,  and  probably  by  her  lookout,  if 
not  indeed  by  her  master,  doubtless  in  time 
even  then  to  escape  harm.  Had  it  not  been, 
then,  for  the  unfortunate  order  of  the  master 
to,  starboard  her  helm,  and  bear  away  before 
the  wind,  this  case  could  not  have  arisen. 

It  must,  however,  be  conceded  that  this,  of 
itself,  is  rfot  sufficient  to  excuse  the  Scotia, 
if  she  failed  to  adopt  such  precautions  as 
were  in  her  power,  and  were  necessary  to 
avoid  a  collision.  Meeting  a  sailing  vessel 
proceeding  in  such  a  direction  as  to  involve 
risk,  it  was  her  duty  to  keep  out  of  the  way, 
and  nothing  but  inevitable  accident,  or  the 
conduct  and  movements  of  the  ship,  can  repel 
the  presumption  that  she  was  negligent,  aris- 
ing from  the  fact  of  collision.  But  this  duty 
of  the  steamer  implies  a  correlative  obliga- 
tion of  the  ship  to  keep  her  course,  and  to 
do  nothing  to  mislead.  Nor  is  a  steamer  called 
to  act,  except,  when  she  is  approaching  a  ves- 
sel in  such  a  direction  as  to  involve  risk  of 
collision.  She  is  required  to  take  no  precau- 
tions when  there  is  no  apparent  danger. 

To  determine,  then,  whether  the  Scotia  is 
responsible  for  the  collision  of  which  the  li- 
belants complain,  it  is  necessary  to  look  more 
fully  into  the  circumstances  which  preceded 
and  attended  the  disaster.  Without  going 
through  the  .evidence  in  detail,  although  we 
have  carefully  examined  it  all,  we  think  the 
following   are   established    facts: 

1.  The  Berkshire,  when  she  first  discovered 
the  Scotia's  mast-head  light,  carried  only  a 
white  light  at  her  bow  fastened  to  her  anchor 
stock,  and  raised  about  four  feet.  She  carried 
no  other  lights.  Immediately  on  her  sight- 
ing the  steamer,  which  was  at  most  from  fif- 
teen to  twenty  minutes  before  the  collision, 
she  luffed  so  as  to  head  more  into  the  wind, 
and  thus  diverge  farther  from  the  course  of 
the  steamer,  and  continued  in  this  new  direc- 
tion ten  or  fifteen  minutes,  when  she  could 
not  have  l>een  more  than  one  or  two  miles 
from  the  Scotia.  Her  helm  was  then  sudden- 
ly put  to  starboard;  then  steadied  for  a  brief 
period;  then  put  hard  a-starboard,  and  kept 
there;  thus  pointing  her  directly  across  the 
bow  of  the  approaching  vessel.  By  keeping 
her  helm  hard  a-starboard,  she  was  made  to 
change  her  course  constantly  until  the  col- 
lision occurred.  Even  before  she  bore  away, 
the  red  light  of  the  steamer  was  seen  bv  her 
wheelman  and  probably  by  her  lookout,  if  not 
indeed,  by  her  master,  doubtless,  in  time  even 
then  to  escape  harm.  Had,  therefore,  the  or- 
der to  starboard  not  been  given,  or  had  it 
been  countermanded  when  the  red  light  was 
seen,   there   could   have   been   no  collision. 

2.  The  Scotia  first  saw  the  white  light  on 
the  Berkshire  off  her  port  bow,  from  one  to 
two  points,  and  very  naturally  supposed  it  at 
a' much  greater  distance  than  it  was  in  fact. 
The  location  of  the  light  warranted  the  sup- 
position and,  if  its  color  did  not  justify  the 
belief  that  it  was  on  a  steamer,  it  certainly 
gave  no  indication  that  it  was  on  a  sailing 
vessel.  Her  own  lights  were  all  properly  set, 
a  white  light  at  her  mast-head,  a  green  light 
on  her  starboard,  and  a  red  light  on  her  port 
side,  all  burning  brightly.  She  had  her  look- 
outs properly  stationed,  and  there  was  no  neg- 
lect  in  discovering  the  ship's  light  in  due 
season.     We  think  it  also  proved,  that  after 
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its  discovery  it  did  open  on  the  steamer's  port 
bow.  It  is  immaterial  how  much  it  opened; 
for  if  it  receded  at  all  it  indicated  clearly 
that  there  was  then  no  danger  of  collision 
without  some  change  of  course  and,  conse- 
quently, no  necessity  to  take  measures  to 
avoid  one.  Whether  the  ship  had  then  turned 
her  course  northward  it  is  not  indispensable 
to  determine.  Tlie  weight  of  the  evidence  is, 
we  think,  that  she  had  not;  but  if  she  had, 
it  is  still  proved  that  her  light  opened  on  the 
Scotia's  port  side,  after  it  was  first  seen  and 
before  the  steamer's  course  was  changed.  This 
was  quite  possible,  in  consequence  of  the  near 
proximity  of  the  vessels,  the  westward  ad- 
vance of  the  Scotia,  and  the  constantly  chnng- 
ing  course  of  the  Berkshire,  and  we  have  verj* 
little  doubt  that  such  was  the  fact.  Soon  aft- 
er, and  solely  because  of  the  ship's  change  of 
course,  her  light  began  to  close  in  on  the 
steamer's  bow,  and  then,  for  the  first  time, 
was  there  any  apparent  danger  of  collision. 
Then  the  Scotia's  helm  was  immediately  port- 
ed, then  hard  ported,  and  observing  that  the 
ship's  light  still  closed  in,  orders  were  given 
in  quick  succession,  to  half-speed,  slow,  re- 
verse and  back;  but  notwithstanding  these  or- 
ders, which  were  nil  promptly  obeyed,  the  vessels 
came  together,  and  the  Berkshire  was  sunk. 

Was.  then,  the  Scotia  in  fault?  If  she  was. 
the  fault  must  have  been  either  that  she  did 
not  change  her  helm  sooner,  or  that  she  port- 
ly or  that  she  was  unjustifiably  late  in 
slackening   her    speed   and    reversing   her   en- 

fines.    Xo  other  fault  is  imputed  to  her.     We 
ave  already  said  that  she  was  not  bound  to 
take  any  steps  to  avoid  a  collision  until  dan- 

?ir  of  collision  should  have  been  apprehended, 
82*]  and  we  think  'there  was  no  reason 
for  apprehension  until  the  ship's  light  was 
seen  closing  in  upon  her.  Assuming  for  the 
present  that  she  had  no  riglit  to  conclude 
that  the  light  was  on  a  steamer  and  to  ma- 
neuver accordingly  and,  therefore,  that  it  was 
her  duty  to  keep  out  of  the  way,  it  is  still 
true  that  all  her  duty  at  first  was  to  wati-h 
the  light  in  order  to  discover  certainly  what 
it  was,  and  to  observe  its  course  and  notice 
whether  it  crossed  her  own  course.  It  is  not 
the  law  that  a  steamer  must  change  her 
course,  or  must  slacken  lior  speed  the  instant 
she  comes  in  sight  of  anotlier  vessel's  light,  no 
matter  in  what  direction  it  may  be.  With  such 
a  rule  navigation  cannot  be  conducted.  Xor  is 
such  a  rule  necessary  to  safety.  It  is,  there- 
fore, no  fault  that,  seeing  the  ship's  light  ofT 
her  port  bow,  apparently  at  a  distance  of  sev- 
eral miles,  the  Scotia  continued  on  her  course 
without  slackening  her  speed,  until  that  light 
began  to  close  in  upon  her.  Then  she  porteil 
her  helm,  the  obvious  efl'ect  of  which  was  to 
take  her  farther  away  from  the  approaching 
vessel.  Then  she  slowed  her  engines,  stop|HMl 
and  backed,  until,  at  the  time  when  the  colli- 
sion took  place,  she  had  almost,  if  not  en- 
tirely, ceased  to  move  through  the  water.  Had 
she  starboarded,  instead  of  porting,  the  move- 
ment would  have  turned  her  towards  the  Berk- 
shire, -and  apparently  would  have  rendered 
collision  more  probable.  Of  the  propriety  of 
her  slowing  her  engines,  stopping  and  backing, 
there  can  be  no  doubt.  If.  now.  it  be  consid- 
ered tliat  she  had  l»een  misled  by  the  nature 
und  location  of  the  light  on  tlie  Berkshire, 
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which  indicated  that  the  ship  was  at  a  much 
greater  distance  than  she  was  in  fact;  that, 
consequently,  the  peril  came  upon  her  sudden- 
ly, leaving  short  time  for  deliberation,  and  if 
it  be  considered  that  she  had  been  brought  into 
this  extremity,  first,  by  the  ill-judge<l  and 
causeless  change  of  the  ship's  course;  and, 
second,  by  the  persistent  effort  of  the  chip's 
master  to  cross  her  bow  after  he  had  neen  licr 
retl  light,  and  discovere<l  certainly  that  she 
was  a  steamer, — it  would  be  unjust  to  impute 
to  her  as  a  fault  that  she  did  what  she  ought 
to  have  done,  had  the  approaching  vessH  Iieen 
in  fact  a  steamer,  and  that  which  at  all  events 
seemed  'most  likely  to  avoid  a  colli-  [*188 
sion.  Certainly  it  was  not  her  fault  that  she 
did  not  know  the  Berkshire  to  be  a  sailing 
vessel.  And  in  all  human  probability  the  meas- 
ures taken  by  her  to  avoid  a  collision  would 
have  been  successful  if  they  had  not  hem 
counteracted  by  the  constant  veering  of  the 
Berkshire,  with  her  helm  kept  hard  a-st^rbonrd. 

Independently,  therefore,  of  any  statutory 
regulations,  and  looking  to  the  facts  with  ref- 
erence to  the  old  maritime  law  alone,  a;*  it  was 
liefore  any  modern  legislation,  we  think  the 
Scotia   was  not  chargeable  with  fault. 

But  we  think  the  Scotia  had  a  right  to  con- 
clude that  the  Berkshire  was  a  stoani»»r  rather 
than  a  sailing  vessel,  and  that,  when  tir-'t  ^oen, 
she  was  at  the  distance  of  four  or  fivi'  nnirs, 
instead  of  being  near  at  hand.  Such  wa>  the 
information  given  her  by  the  ship's  white 
light,  fastened  as  it  was  to  tho  anchor  <tock  on 
deck,  and  no  watchfulness  could  have  enabled 
her  to  detect  the  misrepresentation  until  it 
was  too  late.  Both  vessels  were  moving  un- 
der similar  regulations.  The  Berk-hire  was 
an  American  ship,  belonging  to  the  nu^n-aniile 
marine,  and  she  was  recjuired  by  the  art  of 
Congress  of  April  29,  1804.  to  carry  *ri*s^n  and 
red  lights,  which  she  did  not  carry,  and  she 
was  forbidden  to  carry  the  white  light,  which 
she  did  carry.  By  exhibiting  a  wliitf  liirht^ 
she.  therefore,  held  herself  forth  as  a  sti»amcT, 
and  by  exhibiting  it  from  her  deck,  fu-^t.-ail  of 
from  her  mast-head,  she  misrepreM»iit.i!  her 
distance  from  approaching  v(*sst'ls.  It  i^  ^ioar 
the  Scotia  would  have  Ikcu  justificil  in  uking 
her  for  a  steamer  had  slie  U»en  known  to  be 
an  American  ship.  But  it  is  inf^istiHl  on  iH-balf 
of  the  appellants  that.  inaMUUch  as  th«'  aH  of 
t'ongres^  is  a  mere  municipal  n*v:'il'^ti«in, 
obligatory  as  n  statute  only  \ipon  Aniorir-.in 
vessels,  the  Scotia,  a  British  steamer,  '^nnot 
avail  luTsflf  of  it  to  fault  an  Amori»jin  -liip, 
or  to  iustifv  her  own  conduct.  WaiviiiL'.  for 
the  moment,  consideration  of  the  qu*>iioD 
whether  this  position  is  well  taken,  it  is  yet 
true  that  the  Berkshire  was  under  the  si  itutp, 
although  on  the  high  seas,  and  that  tin*  Se*itia 
was  subject  to  and  sailing  under  similar  n-gu- 
lations  (the  British  orders  in  council  <»f  .lan- 
uary  9,  I8r.3)  :  that  the  collision  •hap-  [•184 
pened  in  the  known  path  of  vessels  iiaivig:iiing 
between  the  United  States  and  Great  Britain, 
ami  that  there  was  a  rciisonable  prolwbility 
that  vessels  in  that  path  would  U*  ♦'ilh«?r 
American  or  British,  and  would,  therefore, 
carry  the  lights  prescribed  by  the  law*  of 
tliose  countries.  The  steamer  might  well, 
therefore,  in  the  absence  of  knowleil:re.  act 
upon  that  probability,  and  in  the  eni»Tirew7 
into  which  she  had  been  brought,  might,  with- 
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out  faulty  Bpply  the  rule  of  navigation  com- 
mon to  the  ships  of  both  countries. 

But  to  return  to  the  question;    we  think 
that  independently  of  the  act  of  Congress,  con- 
sidered  as  a  mere  municipal  regulation,  the 
Berkshire  was  bound  to  show  a  green  light  on 
her   starboard,  and  a  red  light  on  her  port 
«ide,  without  exhibiting  any  white  light;  and 
that  the  Scotia  may  set  up  in  defense  her  fail- 
ure to  carry  such  green  and  red  lights,  as  also 
the  fact  that  she  did  improperly  show  a  white 
light.     And  we  think  that  ner  breach  of  duty 
in    these   respects   misled  the   officers   of  the 
steamer,  and  caused  them  to  act  on  the  as- 
sumption that  she  was  a  steamer  and,  there- 
lore,  under  obli^tion  to  pass  on  the  port  side. 
If  80.  the  collision  was  solely  due  to  the  fault 
of  the  ship.    We  rest  this  conclusion  not  sole- 
ly, or  mainly,  upon  the  ground  that  the  navi- 
gation laws  of  the  United  States  control  the 
'Conduct  of  foreign  vessels,  or  that  they  have, 
as  such,  any  extraterritorial  authority,  except 
over  American  shipping.    Doubtless  they  are 
municipal    regulations,  yet   binding  upon  Amer- 
ican vessels,  either  in  American  waters  or  on 
the  high  seas.    Nor  can  the  British  orders  in 
council  control  our  vessels,  though  they  may 
their  own.     We  concede  also  that  whether  an 
act  is  tortious  or  not  must  generally  be  de- 
termined by  the  laws  of  the  place  where  the 
act  was  committed.     But  every  American  ves- 
sel,  outside  of  the  jurisdiction   of  a   foreign 
power,  is.  for  some  purposes  at  least,  a  part  of 
the  American  territory,  and  our  laws  are  the 
rules  for  its  guidance.    Equally  true  is  it  that 
a  British  vessel  is  controlled  by  British  rules 
of  navigation.    If  it  were  that  the  rules  of  the 
two  nations  conflicted,  which  would  the  Brit- 
ish vessel,  and  which  would  the  American,  be 
bound     to     obey?     Undoubtedly,     the     rule 
185*]  •prescribed  by  the  government  to  which 
it  belonged.     And  if,  in  consequence,  collision 
should  ensue  between  an  American  and  a  Brit- 
ish vessel,  shall  the  latter  be  condemned  in  an 
American  court  of  admiralty?    If  so,  then  our 
law  is  given  an  extraterritorial  effect,  and  is 
held  oblipratory  upon  British  ships  not  within 
our  jurisdiction.    Or  might  an  American  vessel 
be  faulted  in  a  British  court  of  admiralty  for 
having  done  what  our  statute  required?    Then 
Britain  is  truly  not  only  mistress  of  the  seas, 
but  of  all  who  traverse  the  great  waters.    It  is 
diflTicult  to  see  how  a  ship  can  be  condemned  for 
doing  that  which  by  the  laws  of  its  origin  or 
ownership  it  was  required  to  do,  or  how,  on  the 
other  hand,  it  can  secure  an  advantage  by  viola- 
tion of  those  laws,  unless  it  is  beyond  their  do- 
main when  upon  the  high  seas.  But  our  naviga- 
tion laws  were  intended  to  secure  the  safety  of 
life  and  property,  as  well  as  the  convenience  of 
commerce.    They  are  not  in  terms  confined  to 
the  regulation  of  shipping  in  our  own  waters. 
They  attempt  to  govern  a  business  that  is  con- 
ducted on  every  sea.   If  they  do  not  reach  the 
conduct  of  mariners  in  its  relation  to  the  ships 
and  people  of  other  nations,  they  are,  at  least, 
designed  for  the  security  of  the  lives  and  prop- 
erty of  our  own  people.  For  that  purpose  they 
are  as  useful  and  as  necessary  on  the  ocean  as 
they  are  upon  inland  waters.    How,  then,  can 
our   courts   ignore  them   in   any  case?    Why 
should  it  ever  be  held  that  what  is  a  wrong 
when  done  to  an  American  citizen,  is  right  if 
the  injured  party  be  an  Englishman? 
14  Wall. 


But  we  need  not  affirm  that  the  Berkshire 
was  under  obligation  to  show  colored  lights,  or 
to  refrain  from  showing  a  white  light,  merely 
because  of  an  act  of  Congress,  nor  need  we  af- 
firm that  the  Scotia  can  protect  herself  by  set- 
ting up  the  ship's  violation  of  that  act.    Nor  is 
it  necessary  to  our  conclusions  that  the  British 
rules  in  regard  to  lights  are  the  same  as  ours, 
although  that  is  an  important  consideration. 
We  are  not  unmindful  that  the  English  courts 
of  admiralty  have  ruled  that  a  foreigner  cannot 
set  up  against  a  British  vessel,  with  which  his 
ship  has  collided,  that  the  British  vessel  vio- 
lated the  British  mercantile  marine  act,  on  the 
•high  seas,  for  the  reason,  as  given,   [^186 
that  the  foreigner  was  not  bound  by  it,  in  as- 
much  as  it  is  beyond  the  power  of  Parliament 
to  make  rules  applicable  to  foreign  vessels  out- 
side of  British  waters.    This  decision  was  made 
in  1856,  in  the  case  of  The  ZoUverein,  1  Swab. 
90.    A  similar  rule  was  asserted  also  in  The 
Dumfries^  1  Swab.  63,  decided  the  same  yearj 
in  The  Saxonia,  I  Lush.  410,  decided  in  the 
high  court  of  admiralty  in   1858,  and  by  the 
Privy  Council  in  1862.    The  same  doctrine  was 
laid  down  in  1858,  in  the  case  of  Cope  v.  Do- 
herty,  4  Kay  k  J.  367;  2  De  Gex  k  Jones,  026, 
and  in  The    Chancellor  I  \  Law  Times  (N.  S.), 
027,  decided  in  1861.    All  these  decisions  were 
made  before  the  passage  of  the  merchant  ship- 
ping amendment  act,  which  took  efl^ect  on  the 
first  day  of  June,  1863.    By  that  act  the  same 
rules  in  regard   to  lights  and  movements  of 
steamers  and  sailing  vessels  on  the  high  seas 
were  adopted  as  those  which  were  prescribed  by 
the  act  of  Congress  of  1864,  and  by  the  same  act 
it  was  provided  that  the  government  of  any  for- 
eign state  might  assent  to  the  regulations,  and 
consent  to  their  application  to  the  ships  of  such 
state,  and  that  thereupon  the  Queen,  by  order 
in  council,  might  direct  that  such  regulations 
should  apply  to  ships  of  such  foreign  sUite  when 
withiu  or  without  British  jurisdiction.    The  act 
further   provided   that   whenever  an   order   in 
council  sliould  be-  issued  applying  any  regula- 
tion made  under  it  to  the  ships  of  any  foreign 
country,  such  ships  should  in  all  cases  arising 
in  British  courts  be  deemed  to  be  subject  to 
such  regulations,  and  for  the  purpose  thereof  be 
treated  as  British  ships.    Historically,  we  know 
that  before  the  close  of  the  year  1864,  nearlv  all 
the  commercial  nations  of  the  world  had  aaopt- 
ed  the  same  regulations  respecting  lights,  and 
that  they  were  recognized  as  having  adopted 
them.   These  nations  were  the  followmg:  Aus- 
tria, the  Argentine  Republic,  Belgium,  Brazil, 
Bremen,    Chili,    Denmark,    Ecuador,    France, 
Great     Britain,     Qreece,     Hanover,     Hawaii, 
Hayti,    Italy.    Lubeck,     Mecklenburg-Schworin, 
Morocco,  •Netherlands,  Norway,  Olden-  ['IST 
burg,  Peru,  Portugal,  Prussia,  Roman  States, 
Russia,     Schleswig,    Spain,    Sweden,     Turkey, 
United     States,   and    Uruguay — ^almost    every 
commercial  nation  in  existence.  See  Holt's  Rule 
of  the  Road,  page  2.   Had  this  libel  then  been 
filed  in  a  British  court,  the  Berkshire  must 
have  been  found  solely  in  fault,  because  her 
white  light  and  her  neglect  to  exhibit  colored 
lights  signaled  to  the  Scotia  that  she  was  a 
steamer,  and  directed  the  Scotia  to  do  exactly 
what  she  did. 

It  must  be  conceded,  however,  that  the  rights 
and  merits  of  a  case  may  be  governed  by  a  dif- 
ferent law  from  that  which  controls  a  court  in 
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which  a  remedy  may  be  sought.  The  question 
still  remains:  what  was  the  law  of  the  place 
where  the  collision  occurred,  and  at  the  time 
when  it  occurred?  Conceding  that  it  was  not 
the  law  of  the  United  States,  nor  that  of  Great 
Britain,  nor  the  concurrent  regulations  of  the 
two  governments,  but  that  it  was  the  law  of  the 
sea,  was  it  the  ancient  maritime  law,  that  which 
existed  before  the  coinmercial  nations  of  the 
world  adopted  the  Regulations  of  1803  and 
1804,  or  the  law  changed  after  those  regula- 
tions were  adopted  T  Undoubtedly,  no  single  na- 
tion cap  change  the  law  of  the  sea.  That  law  is 
of  imiversal  obligation,  and  no  statute  of  one  or 
two  nations  can  create  obligations  for  the 
world.  Like  all  the  laws  of  nations,  it  rests 
upon  the  common  consent  of  civilized  communi- 
ties. It  is  of  force,  not  because  it  was  pre- 
pcribod  by  any  PiH)rrior  power,  but  bcc.iURe  it 
has  been  generally  accepted  as  a  rule  of  conduct. 
Whatever  may  have  bwMi  its  origin,  whether  in 
the  usages  of  navigation  or  in  the  ordinances  of 
maritime  states,  or  in  both,  it  has  become  the 
law  of  the  hou  only  by  the  concurrent  sanction 
of  those  nations  who- may  be  said  to  constitute 
the  commercial  world.  Many  of  the  usages 
which  prevail,  and  whiqh  have  the  force  of  law, 
doubtlcKs  originated  in  the  positive  prescrip- 
tions of  some  single  state,  which  were  at  first 
of  limite<l  effect,  but  which  when  generally  ac- 
cepted became  of  universal  obligation.  The 
Rhodian  Law  is  supposed  to  have  been  the  earli- 
188  •]  est  system  of  marine  rules.  'It  was  a 
Code  for  Rhodians  only,  but  it  soon  became  of 
general  axithority  because  accepted  and  assent- 
ed to  as  a  wise  and  desirable  system  by  other 
maritime  nations.  The  same  may  be  said  of 
the  Amalfitan  Table,  of  the  ordinances  of  the 
Hanseatic  League,  and  of  PArts  of  the  marine 
ordinances  of  Louis  XIV.  They  all  became  the 
law  of  the  sea,  not  on  account  of  their  origin, 
but  by  reason  of  their  acceptance  as  such.  And 
it  is  evident  that  unless  general  assent  is  effi- 
cacious to  give  sanction  to  international  law, 
there  never  can  be  that  growth  and  develop- 
ment of  maritime  rules  which  the  constant 
changes  in  the  instruments  and  necessities  of 
navigation  require.  Changes  in  nautical  rules 
have  taken  place.  How  have  they  been  accom- 
plished, if  not  by  the  concurrent  assent,  express 
or  understood,  of  maritime  nations?  When, 
therefore,  we  find  such  rules  of  navigation  as 
are  mentioned  in  the  British  orders  in  council 
of  January  9,  1863,  and  in  our  act  of  Congress 
of  18(i4,  accepted  us  obligatory  rules  by  more 
than  thirty  of  the  principal  commercial  states 
of  the  world,  including  almost  all  which  have 
any  shipping  on  the  Atlantic  ocean,  we  are  con- 
strainea  to  regard  them  as  in  part  at  least,  and 
BO  far  as  relates  to  these  vessels,  the  laws  of 
the  sea,  and  as  having  been  the  law  at  the  time 
when  the  collision  of  which  the  libelants  com- 
plain took  place. 

This  is  not  giving  to  the  statutes  of  any  na- 
tion extraterritorial  elTect.  It  is  not  treating 
them  as  general  maritime  laws,  but  it  is  recog- 
nition of  the  historical  fact  that  by  common 
consent  of  mankind,  these  rules  have  been  ac- 

Jiuiesced  in  as  of  general  obligation.  Of  that 
act  we  think  we  may  take  judicial  notice. 
Foreign  municipal  laws  must  indeed  be  proved 
as  facts,  but  it  is  not  so  with  the  law  of  nations. 
The  consequences  of  this  ruling  are  decisive 
of  the  case  before  us.  The  violation  of  mari- 
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time  law  by  the  Berkshire  in  carrying  a  white 
light  (to  say  nothing  of  her  neglect  to  carry 
colored  lights)  and  her  carrying  it  on  deck  in- 
stead of  at  her  mast-head,  were  false  represen- 
tations to  the  Scotia.  They  proclaimed  that 
the  Berkshire  was  a  steamer,  and  •such  [*IS9 
she  was  manifestly  taken  to  be.  The  move- 
ments of  the  Scotia  were  therefore  entirely 
proper,  and  she  was  without  fault. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  coats. 


JOHN    D.    worthy;    Kxr.    of   Archibald  D. 
Palmer,  Deceased,  Plff.  in  Err,, 

r. 
HEXRY  MARSTON. 

(See  8.  C.  "Palmer  v.  Marsion,"  14  Wall.  10-11) 

Jurisdiction    over   stair    judgment,    tchen  not 

taken. 

Where  In  a  Rtate  judgment  the  provision  of  the 
state  Constitution  was  In  nowise  drawn  in  que»- 
tlon  hut  the  decision  was  governed  by  the  settled 
principles  of  the  jurisprudence  of  the  state.  Uits 
court  nas  no  power  to  review  such  judsment. 

[No.  112.] 
Submitted  Feb.  20,  i872.   Decidfd  Apr.  1,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  Sute 
of  Louisiana. 

The  case  is  stated  by  the  court. 
Mr.  E.  T.  Mei^ok  for  plaintiff  in  error. 
Messrs,  H.  Marston,  J.  Q.  A.  Fellows.  W.  8» 
Holmaa,   and  J.   H.   Muse  for   defendant  in 
error. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

Palmer  sued  Marston  in  the  district  court  of 
the  parish  *of  East  Feliciana,  upon  a  ['II 
promissory  note  made  by  Marston  to  J.  O.  Fu- 
qua,  and  by  him  indorsed  to  Palmer,  dated  Oc- 
tober 1st,  1863,  for  $1,687,  and  payable  one  day 
after  date,  with  interest  at  tlie  rate  of  eight 
per  cent  per  annum  from  date  until  paid.  The 
defendant  answered  that  $1,000  of  the  note  had 
been  paid,  and  that  $049  of  it  was  a  part  of  tho 
purchase  price  of  an  African  nejO'o  claimed  to 
be  a  slave,  and  that  the  slave  had  been  freed  by 
sovereign  authority,  and  that  hence  the  note,  to 
the  ex^nt  of  the  amount  last  named,  waa  null 
and  void. 

The  court  held  that,  "whilst  the  law  remains 
as  pronounced  by  the  late  supreme  court  in  the 
case  of  Wainu^right  v.  Bridges,  19  La.  Ann.  234, 
and  other  cases,  Fuqua,  were  he  suing  to  re- 
cover the  amount  of  the  note,  which  is  the  sub- 
ject of  this  controversy,  would  be  defeated  by 
this  plea  of  failure  of  consideration.  Therefore, 
the  plaintiff  must  fail  also."  Judgment  was 
given  for  the  defendant.  The  case  was  ap- 
pealed to  the  supreme  court  of  the  atate,  and 
that  court  aiHrmed  the  judgment. 

In  the  opinion  of  the  court,  as  drawn  up  by 
one  of  the  judges,  it  is  said: 

'*The  balance  of  the  note  in  suit  in  this  ac- 
tion was  clearly  given  in  renewal  of  obligations 
arising  from  the  sale  of  a  slave,  and  is  vitiated 
by  this  fact.  It  cannot  be  recovered  under  our 
jurisprudence,  as  settled  in  Wainurright  r. 
Bridges,  supra,  and  the  numerous  cases  which 
have  followed  that  decision.  Under  the  rule 
established  in  the  case  of  Groves  v.  Clark,  21 
La.  Ann.  507,  it  is  immaterial  whether  the 
plaintiff  became  a  holder  before  or  after  ma- 
turity.   We  have  been  asked  by  counsel  to  pass, 
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In  this  case,  upon  the  validity  under  the  Con- 
stitution of  the  United  States  of  tlie  article 
128  of  the  Louisiana  Constitution  of  1868, 
which  declares  that  contracts  for  the  sale  of 
persons  are  null  and  void,  and  shall  not  be  en- 
forced by  the  courts  of  this  state.  We  do  not 
feel  It  necessary  to  do  this.  The  rule,  that  such 
contracts  will  not  be  enforced  by  the  courts  of 
this  state,  was  established  in  our  jurisprudence 
In  the  year  1867.  It  was  firmly  settlea  and  re- 
18*1  pentedly  •acted  upon  before  the  adoption 
of  the  Constitution  of  1868,  and  has  been  In- 
variably adhered  to  ever  since.  The  question 
whether  this  article  128  be  valid  or  invalid  as 
an  act  of  legislation,  and  in  relation  to  article 
10  of  the  Constitution  of  the  United  SUtes, 
may  possess  considerable  speculative  Interest, 
hut  we  do  not  perceive  that  it  can,  in  this  case, 
have  a  practical  influence  upon  the  result.  For 
the  reasons  given  it  is  ordered  and  adjudged 
that  the  ju(J^^ent  appealed  from  be  affirmed 
with  costs." 

It  thus  appears  that  the  provision  of  the  state 
Constitution  upon  the  subject  of  slave  contracts 
was  in  nowise  drawn  in  question.  The  decision 
was  governed  by  tlie  settled  principles  of  the 
jurisprudence  of  the  state.  In  such  cases  this 
court  has  no  power  of  review.  No  right  was 
claimed  by  either  party  under  any  state  law  or 
the  Constitution  of  the  state  which  was  resisted 
upon  the  ground  of  repugnancy  to  the  Constitu- 
tion, or  a  treaty  or  law  of  the  United  States, 
the  decision  having  been  In  favor  of  the  validity 
of  the  right  so  asserted.  There  Is  certainly  no 
foundation  for  such  a  complaint  on  the  part  of 
the  plaintiff  In  error.  In  the  absenoe  of  such 
a  claim  and  decision  we  cannot  take  cognizance 
of  the  case.  This  elemcntf,  which  Is  Indispen- 
sable to  our  jurisdiction,  is  wanting.  Substan- 
tially the  same  queotion  arose  in  Bank  of  W. 
Tenn.  v.  Cit.  Bank  of  La.,  heretofore  decided, 
ante,  514.  The  writ  of  error  was  dismissed  for 
want  of  jurisdiction.  The  same  disposition 
must  be  m.tde  of  this  case. 

The  icrit  of  error  is  dUmiased  accordingly. 


AMBROSE  H.  SEVIER,  Admr.  of  John  A.  Jor- 
don,  Deceased,  et  al.,  Plffs.  in  Err., 

r. 

LANGDON  C.  HASKELL,  Admr.  of  Augustus 

M.  Smith,  Deceased. 

(Bee  8.  C.  14  Wall.  12-15.) 
Jurisdiction  over  state  judgments, 

1.  Where  the  state  court  In  Its  decision  proceed- 
ed upon  tbe  general  principles  of  the  Jurisprudence 
of  tbe  state,  this  court  caDoot  inquire  whether,  in 
applying  those  principles,  that  tribunal  reached 
tne  proper  conclusioDS. 

2.  Where  the  record  exhibits  no  question  of 
which  this  court  can  take  cognisance,  the  case  will 
be  dismissed. 

[No.  325.] 

Submitted  Jan.  19, 1872.    Decided  Aftr.  1,  1872. 

IN  ERROR  to  tbe  Supreme  Court  of  the  State 
of  Arkansas. 
The  case  is  stated  by  the  court. 
Messrs,  Watkins  &  Rose  for  plaintiffs  in  er- 
ror. 

Messrs,  Clark  &  Willi ama  for  defendants 
in  error. 

XoTJC. — Quetitiona  of  local  or  general  law  are  not 
Federal — see  note,  62  L.  R.  A.  540. 
14  Wall. 


Mr.  Justice  Bwajne  dellyered  the  opinion 
of  the  court: 

This  case  was  brought  here  by  a  writ  of  error 
to  the  supreme  court  of  the  state  of  Arkansas.. 
It  Is  before  us  on  a  motion  to  dismiss  the  writ- 
for  want  of  jurisdiction. 

llie  case,  so  far  as  it  is  necessary  to  state  It^ 
was  a  proceeding  in  equity  to  foreclose  a  mort- 
gage given  by  the  Intestate  of  Sevier  to  the  in- 
testate of  Haskell,  to  secure  the  payment  of  four 
promissory  notes  therein  described,  and  the  ac- 
cruing Interest.  The  answer  set  up  as  a  defense- 
that  the  consideration  of  the  notes  was  the  pur- 
chase of  eighty-five  slaves  by  Jordan  of  Smith; 
that  the  slaves  had  since  bwome  eninncipated 
and  lost  to  the  estate  of  Jordan,  and  that  the 
consideration  of  the  notes  had  thus  wholly^ 
failed.  The  circuit  court,  at  the  May  tenn, 
1867,  decreed  that  the  bill  should  be  dismissed 
and  the  complainant  pay  the  costs.  The  case- 
was  appealed  to  the  supreme  court  of  the  state, 
and  that  court,  at  the  December  term,  1867,  re- 
versed the  decree  and  remanded  the  cause  to  the- 
circuit  court,  with  directions  to  enter  a  decree 
for  the  complainant,  which  was  accordingly 
done. 

The  plaintiffs  In  error  applied  to  the  circuit 
court  at  the  November  temi^  1868,  for  an  order 
that  all  further  proceedings  upon  the  decree 
should  be  superseded  and  perpetually  stayed^ 
for  the  reason  that,  on  the  llth  day  of  Febru- 
ary, 1868,  since  the  decision  of  the  supreme 
court  of  the  state  *ln  the  case  was  made,  [*14 
it  was  ordained  by  the  Constitution  of  the  state 
then  adopted,  that  all  contracts  for  the  sale  or 
purchase  of  slaves  were  null  and  void,  and  that 
no  court  of  the  state  should  take  cognizance  of 
any  suit  founded  upon  such  contracts,  and  that 
no  amount  should  ever  be  collected  or  recovered 
on  any  judgment  or  decree  which  had  been  or- 
should  thereafter  be  rendered  on  account  of  any 
such  contract  or  obligation.  The  circuit  court 
overruled  the  application,  and  the  plaintiffs  in 
error  excepted.  The  case,  was  again  taken  to 
the  supreme  court  of  the  state,  and  that  court 
aftirmcNd  the  decision  of  the  lower  court. 

Where  the  judgment  of  a  state  court  la 
brought  Into  this  court  for  review,  to  warrant 
the  exercise  of  the  jurisdiction  Invoked,  the- 
case  must  fall  within  one  of  three  categories: 

( 1 )  There  must  have  been  drawn  in  question 
the  validity  of  a  treaty  or  statute  of.  or  an 
authority  exercised  under,  the  United  States, 
and  the  decision  of  the  state  court  must  have 
been  a^inst  the  validity  of  the  claim  which 
either  is  relied  upon  to  maintain;  (2)  or  there- 
must  have  been  drawn  In  question  a  statute  of» 
or  an  authority  exercised  under,  a  state,  on  the* 
ground  of  their  being  repugnant  to  the  Consti- 
tution, a  law  or  treaty  of  the  United  States,  and 
the  decision  must  have  been  in  favor  of  the 
validity  of  the  state  law  or  authority  in  ques- 
tion; (3)  or  a  right  most  have  been  claimed 
under  the  Constitution  ot  a  treaty  or  law  of,  or 
by  virtue  of  a  commission  held  or  authority  ex- 
ercised under  the  United  States;  and  the  deci- 
sion must  have  been  against  the  right  so 
claimed.     14  Stot.  at  L.  385. 

The  case  before  us  Is  within  neither  of  these 
classes.  Before  the  state  Constitution  of  1868 
was  adopted,  the  supreme  court  must  have  pro- 
ceeded upon  the  general  principles  of  the  juris- 
prudence  of  the  state.  Whether,  In  applying 
those    principles,    that   tribunal    reached    the 
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j»roper  conclusions,  cannot  be  a  subject  of  con- 
sido ration  by  this  court.  We  have  no  authority 
-to  enter  upon  such  an  inquiry.  After  the  Con- 
15^1  stitution  *of  1868  was  adopted,  the  plain- 
tiffs in  error  relied  upon  that,  to  annul  the  de- 
cree which  had  been  rendered.  The  supreme 
•court  affirmed  the  validity  of  the  decree,  the 
provision  in  the  state  Constitution  relied  upon 
-to  the  contrary  notwithstanding. 

Here,  again,  no  Federal  question  is  presented. 
What  considerations  controlled  the  juo^ent  of 
the  court  is  not  disclosed  in  the  record.  If  it 
-were  held,  as  it  may  well  have  been,  that  the 
provision  in  the  Federal  Constitution  which  for- 
Dids  any  state  to  pass  a  law  impairing  the  obli- 
gation of  contracts  protects  from  the  operation 
•of  the  state  const! tuticm  slave  contracts -made 
prior  to  its  adoption  as  the  contract  here  in 
question  was  sustained  and  enforced;  still,  no 
question  arose  of  which  this  court  can  take  cog- 
nizance. The  record  exhibiting  no  such  Ques- 
tion, the  motion  must  prevail,  and  the  icrit  of 
■error  is  diamiased  for  want  of  jurisdiction. 


THE  STEAMER  CAYUGA,  etc..  The  Hudson 
River  Steamboat  Company,  Claimant,  Appt., 

v. 
THE  HOBOKEX  LAND  &  IMPROVEMENT 

COMPANY. 
(See  S.  C.  14  Wall.  270-279.) 
Jtules  as  to  collision — ships  follotcing  or  cross- 
ing each  other — oicner  only  liable  to  value  of 
his  interest — damages, 

1.  Where  two  ships  are  runninsr  In  the  same 
direction,  the  ship  astern.  If  she  Is  saillDg  faster 
than  the  ship  ahead,  is  in  general  bound  to  adopt 
the  necessary  precautions  to  avoid  a  collision. 

'2.  Hut  the  rule  does  not  in  ^neral  apply  In  a 
case  where  the  ships  are  crossing,  or  are  running 
•on  intersecting  lines :  there  the  ship  which  has 
the  other  on  her  starboard  side,  shall  keep  out  of 
the  way  of  the  other. 

8.  Owners  of  ships  and  vessels  are  not  now  liable 
for  anv  loss,  damage  or  injury,  beyond  the  amount 
of  their  interest  in  the  ship  and  her  freight. 

4.  The  damages  which  toe  owners  of  the  Injured 
vesHel  is  entitled  to  recdver  In  cases  of  collision  are 
the  Hame  as  in^simllar  suits  for  injuries  to  personal 
property,  and  may  extend  to  loss  of  freight  neces- 
sary expenses  incurred  in  making  repairs,  and  un- 
avolda-ble  detention. 

[No.  84.] 
Argued  Jan.  24,  1872.    Decided  Apr.  1,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
Tork. 

The  case  is  stated  by  the  court. 

Mr.  C.  Vam  Samtroord  for  appellant. 

Mr.  W.  J.  A.  Fuller  for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Collision  cases  usually  present  difficult  ques- 
tions of  fact,  arising  from  conflicting  testimony, 
and  the  case  before  the  court  is  one  of  that 
class,  but  both  of  the  subordinate  courts  decided 
in  favor  of  the  libelants,  and  our  decision,  with 
'brief  explanations,  must  be  in  the  same  way. 

The  libelants  are  the  owners  of  the  steam 
ferry-boat  James  Watt,  employed  in  transport- 
ing passengers  and  freight  between  the  port  of 
New  York  and  the  city  of  Hoboken,  in  the  state 

Note. — Collision:  rights  of  Bteam  and  sailing 
vessels  vith  reference  to  each  other,  and  in  passing 
•and  meeting — see  notes.  18  L.  ed.  U.  S.  587 ;  25  L. 
ed.  U.  S.  168 ;  28  C.  C.  A.  532 ;  29  C.  C.  A.  368. 

Rules  for  avoidinn,  steamer  meeting  steamer — 
■ee  notes.  14  U  ed.  U.  S.  68 :  35  L.  ed.  U.  8.  453 ; 

C.  A.  630 ;  60  a  C.  A.  254. 
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of  New  Jersey,  and  tbey  filed  the  liM  in  the 
district  court  against  the  steam  tug  Cayuga, 
usually  employed  in  towing  vessels  and  other 
water-cntft,  charging  that  the  steam  tug  was  so 
improperly  and  unskilfully  managed  and  navi- 
gated that  she  ran  into  and  upon  the  James 
Watt,  causing  to  the  latter  steamboat  great  in- 
jury and  damage,  as  more  fully  set  forth  in  the 
libel.  By  the  pleadings  and  evidence  it  appears 
that  the  collision  occurred  at  four  o'clock  in  the 
afternoon  of  the  13th  of  June,  1866,  in  clear 
weather  and  under  circumstances  which  show 
beyond  all  doubt  that  one  or  both  vessels  were 
in  fault.  Daily  trips  were  made  by  the  James 
Watt  and,  at  the  time,  she  was  making  her  reg- 
ular trip  down  the  river  to  her  place  of  destina- 
tion at  the  foot  of  Barclay  street,  on  the  New 
York  side  of  the  river.  She  started  from  her 
regular  slip  at  Hoboken,  and  as  she  proceeded 
on  her  route  she  was  heading  obliquely  across 
the  *river  towards  the  wharf  to  which  [*274 
she  was  bound.  Shortly  after  the  James  Watt 
left  her  wharf  at  Hoboken  the  Cayuga  came  out 
from  the  slip  at  the  foot  of  Desbrosses  street, 
and  having  rounded  to,  nearly  opposite  Hubert 
street,  she  then  took  a  course  down  the  river, 
heading  for  the  Jersey  side  of  the  river,  though 
less  obliquely  than  the  ferry-boat  of  the  libel- 
ants, and  they  collided  when  the  former  had  ad- 
vanced about  one  third  of  the  way  across  the 
river  towards  the  Jersey  shore.  Enough  ap- 
pears to  show  that  the  James  Watt  was  heading 
m  a  south  by  east  course,  and  that  she  was  run- 
ning in  the  track  she  usually  followed  in  mak- 
ing her  daily  trips,  and  that  the  Cayuga  was 
heading  nearly  in  a  south-southwest  course  for 
the  place  of  her  ultimate  destination  on  the  op- 
posite side  of  the  river.  Both  steamers  were 
well  manned,  and  each  was  seasonably  aeen 
from  the  other  and  at  about  the  same  time,  and 
as  it  was  daylight  and  good  weather,  and  as  it 
was  obvious  that  their  courfies  intersected,  it 
must  have  been  known  to  those  intrusted  with 
their  navigation  that  a  collision  might  ensue 
unless  some  proper  precaution  was  seasonably 
adopted  to  prevent  such  a  disaster.  They  had 
plenty  of  sea-room,  and  if  either  had  changed 
her  helm,  the  collision  would  have  been  prevent- 
ed, but  as  the  Cayuga  had  the  James  Watt  on 
her  own  starboard  side  throughout,  from  the 
time  she  took  her  course  down  the  river  to  tlw 
time  of  the  disaster,  the  sailing  rules  made  it 
her  dwty  to  keep  out  of  the  way.  Article  14 
prescrflies  that  **l{  two  ships  under  steam  are 
crossing  so  as  to  involve  risk  of  collision,  the 
ship  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the  other,"  and 
the  court  is  of  the  opinion  that  the  circuit 
judge  was  correct  in  deciding  that  that  rule  it 
applicable  in  this  case. 

Sugf^cstion  is  made,  and  perhaps  it  is  correct, 
that  the  Cayuga  waa  slightly  anead  when  she 
first  took  her  course  and  started  down  the  river, 
but  the  speed  of  the  James  Watt  being  some- 
what the  greater,  it  appears  that  she  soon  made 
such  an  advance  that  it  became  evident  thjtt  un- 
less one  or  the  other  gave  way  the  danger  of  col- 
lision would  become  imminent.  Apply  that 
rule  and  it  is  clear  that  it  was  the  *duty  [*275 
of  the  Cayuga  to  keep  out  of  the  way,  inasmuch 
as  she  had  the  James  Watt  on  her  own  star- 
board side.  Every  vessel  overtaking  another 
vessel,  it  is  snid,  shall  keep  out  of  the  way  of 
the  vessel  ahead,  but  that  rule  cannot  properiy 
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be  applied  in  this  case,  as  the  two  steamers 
were  crossing  or  running  on  intersecting  lines, 
in  which  case  the  question  is  not  in  general  af- 
fected by  the  comparative  speed  of  the  two  ves- 
sels, nor  by  the  fact  that  the  one  or  the  other 
was  slightly  ahead  when  the  necessity  for  pre- 
caution commenced. 

Undoubtedly,  where  two  ships  are  running  in 
the  same  direction,  the  ship  astern,  if  she  is 
sailing  faster  than  the  ship  ahead,  is  in  general 
^und  to  adopt  the  necessary  precautions  ^  to 
avoid  H  collision,  but  it  is  clear  that  the  rule 
-does  not  in  general  apply  in  a  case  where  the 
ships  are  crossing  or  are  distant  from  each  oth- 
«r  on  a  right  line  and  are  running  on  intersect- 
ing linc^,  AS  it  is  e;^pressly  enacted  where  two 
stoaniH)iip<%  are  crossing  that  the  ship  which  has 
the  other  on  her  own  st&rboard  side  shall  keep 
out  of  the  way  of  the  other.  Whitridge  v.  Dill, 
23  How.  453,  16  L.  ed.  58.3.  Such  is  the  express 
regulation  enacted  by  Congress,  and  the  correl- 
ative duty  of  the  other  vessel  is  described  in  the 
•eighteenth  article,  which  is,  thai;  where  one  of 
^wo  ships  is  required  to  keep  out  of  the  way,  the 
other  shall  keep  her  course,  subject  to  the  qual- 
ifications contained  in  the  succeeding  article, 
which  is  entitled  a  '^proviso  to  save  special 
cases."  By  that  proviso  it  is  prescribed  that  in 
obeying  and  construing  those  rules,  due  regard 
must  be  had  to  all  dangers  of  navigation,  and  to 
any  special  circumstances  which  may  exist  in 
any  particular  case,  rendering  a  departure  from 
those  rules  necessary  in  order  to  avoid  imme- 
diate dani^er.  13  Stat,  at  L.  60,  61.  Persons 
engaged  in  navigating  vessels  upon  the  seas  are 
"bound  to  observe  the  nautical  rules  enacted  by 
Congress,  whenever  they  apply,  and  in  other 
cases  to  be  governed  by  the  rules  recognized  and 
approve<l  by  the  courts.  Nautical  rules,  how- 
ever, were  framed  and  are  administered  to  pre- 
vent such  disasters  and  to  afTord  security  to  life 
876'*]  and  property;  but  *it*is  a  mistake  to 
suppose  that  either  the  act  of  Congress,  or  the 
-decisions  of  the  courts,  require  the  observance 
of  any  given  rule  in  a  case  where  it  clearly  ap- 
pears that  the  rule  cannot  be  followed  without 
•defeating  the  end  for  which  it  was  prescribed  or 
without  producing  the  mischief  which  it  was  in- 
tended to  avei-t.  Qualifications  of  that  charac- 
ter were  sanctioned  by  this  court  years  before 
the  existing  rules  were  enacted  by  Congress,  and 
no  doubt  is  entertained  that  the  proviso  to  save 
special  cases  contained  in  those  rules  was  in- 
tended to  affirm,  in  substance  and  effect,  the 
-views  upon  that  subject  which  this  court  had 

Previously  expressed.  Stetimship  Co.  v.  Rum- 
all,  21  How.  385,  10  L.  ed.  148.  Responsive  to 
the  charge  that  the  Cayuga  did  not  observe  the 
fourteenth  article  of  the  sailing  rules,  the  re- 
spondents attempt  to  show  that  the  James  Watt 
did  not  keep  her  course,  as  required  by  the  eigh- 
teenth article-5-that  she  was  running  faster 
than  the  steam  tug,  and  that  having  passed  her 
on  the  starboard  side  she  suddenly  sheered 
across  her  bows,  and  that  the  two  steamboats  in 
a  few  seconds  came  together,  the  stem  of  the 
•Cayuga  striking  against  the  port  stern  quarter 
•of  the  James  Watt  and  caused  the  injuries  al- 
leged in  the  libel.  Instead  of  that  the  district 
-court  found,  as  matter  of  fact,  that  the  Cayuga, 
just  before  she  reached  the  point  of  intersec- 
tion, stopped  her  engine,  giving  those  in  charge 
14  Wall.  U.  S.,  Book  20. 


of  the  ferry-boat  to  understand  that  the  latter 
steamer  could  pass  in  safety,  which  had  the  ef- 
fect to  mislead  those  in  charge  of  the  James 
Watt,  as  the  Cayuga  in  a  brief  period  put  her 
engine  in  motion  and  started  ahead,  and  that 
the  collision  Immediately  ensued. 

Additional  testimony  was  taken,  subsequent 
to  the  appeal  from  the  decree  of  the  district 
court,  but  the  circuit  court,  in  view  of  the 
whole  case,  was  still  inclined  to  the  opinion  that 
the  finding  of  the  district  judge  was  correct. 
Considerable  conflict  exists  in  the  testimony  on 
that  point,  but  it  is  not  necessary  to  decide  it, 
as  the  same  conclusion  must  be  adopted  e\'en  if 
it  be  admitted  that  the  steam  tug  aid  not  stop 
her  ei)ginc  and  mislead  the  ferry-boat,  as  is 
supposed  *by  the  libelants,  as  it  is  clear  [*277 
that  the  charge  made  against  the  James  Watt, 
that  she  changed  her  course,  is  not  sustained. 

Kven  if  the  Cayuga  did  not  do  anything  to 
mislead  the  James  Watt,  it  is  clear  that  she  did 
not  keep  out  of  the  way,  as  required  by  the 
fourteenth  sailing  rule,  nor  did  she  ado^  any 
proper  precaution  to  prevent  a  collision.  Bound 
as  she  was  to  keep  out  of  the  way,  the  fact  that 
she  did  not  comply  with  that  requirement,  is  as 
complete  an  answer  to  the  defense  set  up  by  the 
claimants  as  the  proof  would  be  that  she  mis- 
led the  other  vessel,  as  charged  by  the  libelants. 
Having  done  nothing  to  prevent  the  collision  she 
must  abide  the  consequences,  luiless  she  can 
show  some  good  reason  for  her  failure  to  per- 
form her  duty  in  that  regard.  All  the  excuse 
or  the  principal  one  offered,  is  the  one  before 
mentioned :  that  she  was  ahead  and  that  it  was 
the  duty  of  the  James  Watt  to  have  adopted 
the  necessary  precautions. 

Where  a  steamer  astern,  in  an  open  sea  and 
in  good  weather,  is  pursuing  the  same  general 
course  as  the  one  ahead,  and  at  greater  speed, 
the  steamer  astern,  as  a  general  rule,  is  required 
to  give  way  or  to  adopt  the  necessary  precau- 
tions to  prevent  a  collision,  as  the  steamer 
ahead  is  entitled  to  the  road,  but  the  court  here 
concurs  with  the  circuit  court  that  that  rule  did 
not  apply  in  this  case,  even  if  it  be  conceded 
that  the  Cayuga,  after  she  rounded  to,  and  when 
she  first  took  her  course  down  the  rivei^,  was 
slightly  ahead,  as  the  relative  situation  of  the 
two  steamers,  even  at  that  time,  was  that  de- 
scribed in  the  fourteenth  article  of  the  sailing 
rules,  and  not  described  in  the  seventeenth  ar- 
ticle, as  is  supposed  by  the  respondents.  Pre- 
cautions at  that  time  were  not  necessary,  as  the 
distance  between  the  two  steamers,  measuring 
east  and  west,  was  very  considerable,  but  they 
were  running  on  converging  lines,  and  as  they 
advanced  that  distance  was  fast  reduced,  which 
soon  created  the  necessity  for  precautions  to 
prevent  a  collision,  and  the  testimony  entirely 
satisfies  the  court  that  at  the  time  the  neces- 
sity for  precaution  commenced,  the  two  steam- 
ers were  nearly  abreast,  and  that  the  circuit 
court  was  right  in  holding  that  the  fourteenth 
sailing  rule  is  applicable  to  the  case, 
*and  that  it  was  the  duty  of  the  Cayuga  [*278 
to  keep  out  of  the  way. 

Reference  was  made  to  a  commissioner  in  the 
district  couVt,  to  ascertain  the  amount  of  the 
damages,  and  he  reported  the  whole  amount  to 
be  $2,672.30,  as  more  fully  shown  in  the  rec- 
ord. Exceptions  were  duly  taken  by  the  re- 
62  829 
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apttndenta  to  various  iUmt  of  the  report,  but 
ttte  court  overruled  the  exceptions  and  cod- 
finned  the  report.  Included  in  the  report  of 
the  ctHnmissioner  was  an  allowance  of  $75  per 
daj  for  the  seventeen  days  tlie  steomer  was  de- 
tained while  the  repairt<  were  being  made,  and 
to  that  allowance  tne  reHpondentx  atilt  objpct. 
Other  eiceptions  to  the  commissioner's  report 
were  taken  at  the  time,  but  they  liave  not  bren 
much  pressed  in  argument  and  are  overruled  as 
nol  well  founded.  Reasonable  demurrnpie  is 
certainly  a  proper  charKe,  as  the  leadin;r  maxim 
la  rettUulio  in  inlegram  in  all  suits  for  dam- 
ages occasioned  to  vessels  by  collisiOD.  The 
BiUtimore,  8  Wall.  3^5,  19  L.  ed.  465.  Subject 
to  the  provision  that  owners  of  ships  and  ves- 
sels are  not  now  liable  for  any  Buch  loss,  dam- 
age or  injury,  beyond  the  amount  of  their  in- 
terest in  the  ship  and  her  (reiffht  then  pending, 
it  is  settled  law  that  the  damages  which  the 
owner  of  the  injured  vessel  is  entitled  tfl  recov- 
er in  cases  of  collision  are  to  be-  estimated  in 
the  same  manner  la  in  other  suits  of  like  na- 
ture for  injuries  to  personal  property,  and  the 
owner,  as  the  suffering  party,  is  not  limited  to 
compensation  for  the  immediate  effects  of  the 
injury  inllict«d,  but  the  claim  for  compensa- 
tion may  extend  to  luss  of  freight,  necessary  ex- 
penses incurred  in  making  repairs,  and  unavoid- 
able detention.  The  Cayuga,  2  Ben.  126,  7 
Blatchf.  389,  1  Ben.  171.  Tested  by  that  rule, 
it  is  quite  clear  that  the  explanations  given  by 
the  respective  judges  in  the  subordinate  cour.ts 
are  sufBcient  to  show  that  the  report  of  the  com- 
missioner was  correct.  Many  other  authorities 
mizht  be  referred  to  in  support  of  the  rule  here 
279*1  laid  down,  'but  inasmuch  as  the  subject 
was  fully  considered  in  the  case  of  The  Balti- 
more, the  court  does  not  deem  it  necessary  to 
give  it  much  additional  consideration. 
Decree  affirmed. 

SAMUEL  DOLTON,  Plff.  tn  Brr, 

AARON  CAIN  et  al. 

(See  8.  C.  14  Wall.  4T2-4T9.) 

AdveuM  poaaeeaioH  under  equitable  title — when 

a  defenie  to  ejectment — right  of  doKer. 

1.  A  iwrson  having  the  eqaltnhle  tttte  to  land.  In 
imnols.  under  ■  contract  to  nurcbaie,  the  price  ot 
which  be  b»  paid  or  alTered  to  piv,  mar  avail  hlm- 
•flt  ol  the  ataiDte  ol  llmltstions  al  that  state,  by 
pleading  his  poBHasloo  of  seven  rears  In  bar  of  an 

2.  And  this,  although 


THE  TJjdTn)  States.  Dkc-  Ttta, 

pllsb  this  object  could  not  be  empowereit  In  t 
plalDtIC  la  an  action  of  ejectmeot.  who  cia  oali 
recover  when  he  hau  The  psrainoiiDt  lejcal  tltlr 

3.  A  wite  ol  the  owner  ol  land  has  a  right  of 
dower  only  In  the  event  that  (be  snrvlvn  her  hi» 
hand.  8be  bas  no  prewnt  title  to  the  land,  eluitc 
legal  or  equluble. 

[No.  124.] 
Hubmitted  Mar.  4,  1872.     Decided  Apr.  I.  I«72. 

IN  ERKOR  to  the  Circuit  Court  of  the  L'nittd 
States  for  the  Southern  District  of  IlUnois. 

The  case  is  (stated  by  the  court. 

Jfr,  Burton  C.  Cook,  for  plaintilT  in  error; 

If  any  principle  of  law  can  be  considered  u 
settled  in  the  state  of  Illinois  by  a  judicial  de- 
termination, it  is  settled  that  a  bond  for  n  Atrt 
does  not  constitute  color  of  title  under  I  II.  rii. 
66,  R.  8.  of  111.  Irving  v.  BrotmWI,  6  at  III. 
412. 

In  the  case  of  Dunlap  v.  Dougherty.  2D  IIL 
404,  the  court  said:  "The  defendant  paid  taire 
for  two  or  three  years  under  his  contract  for  a 
conveyance,  and  without  including  the!>«  pay- 
ments by  him,  payment  of  the  taxes  for  seven 
successive  years  was  not  shown,  and  the  defend- 
ant not  having  shown  color  of  title  and  pay- 
ment of  ta\e4  running  together  for  the  period 
limited,  has  failed  to  bring  himself  withm  the 
provision  of  section  9  of  the  statute,"  The  pro- 
visions of  sections  8  and  0,  in  relation  to  color 
of  title,  are  identical.  This  case  is  referred  to 
and  approved  in  the  case  of  Diefcenson  v.  Brrt- 
den.   30  111.   320.   where  the  court   says; 


III.  • 


e  said  thit 


Dunlap  v.  Dougherty, 
an  executory 
color  of  title." 

Also:  "That  the  substance  of  the  decisions 
is  that  any  deed  purporting  on  ita  face  to  con- 
vey title,  no  matter  on  what  it  may  be  founded. 


»  color 


title." 


Bhaacleford  v.  BaiUy,  35  III.  397 ;  BrooJts  v. 
Bruyn.  35  111.  364 :  Blanchard  v.  Pratt.  37  HI. 
246;  Binckles  v.  Greene,  52  III.  227,  in  whidi 
the  court  said:  "It  has  been  held  by  numerovs 
cases  of  this  court,  that  a  deed  which,  on  ita 
face,  purports  to  convey  title,  MKiatitutes  elain 
--'  color  of  titlf." 

roni  these  cases,  the  doctrine  of  which  is  Ol- 
tirely  un controverted  in  this  ease,  it  would  seem 
to  be  settled  that  a  bond  for  a  deed  which  doe* 
not  purport  on  its  face  to  convey  any  prescBt 
title,  does  not  constitute  color  of  title. 

Mr.  Jackson  Orimih<no  for  defendants  in  er- 


— OMllttoK    of. 


Father  and  bod  having  the  same  Dame,  when  ttit 
name  is  used  without  eiplaaatlon.  tbe  tatber  piina 
fade  iB  Intended.  Brawn  v.  Berrlght.  8  Blackf  39, 
23  Am,  Dec.  373;  Graves  y.  Colwell.  90  III.  BIS: 
People  V,  Cook.  14  Barb.  300:  Padgett  v.  Uw. 
10  Paige,  170    40  Am.  Dec.  232! 


I    bift    ( 


name,  til 


where  one  christian  name  It  itated  and  ain  tlir 


frsklne  v.  Davla,  3i 


letter  maj  be  rejected  at  surplUHSge,  and  n 
be  proved.  Dllta  v.  Klnuey.  3  Krwn  (%■  J 
Thompson  v,  Lee,  £1  111.  242;  Bri 

111.  251;  Bletcb  v.  Johnson,  40  I... ,. 

Wliej,  12  Vt.  874:  Allen  v.  Tajlor.  26  Vt.  5»»: 
State  V.  Manning.  14  Tei.  402  :  People  v.  T.«<*WM>4. 
e  Cal.  20S:  Bratton  v.  Sevmour,  4  Walta.  3Z9: 
oonlro.  Price  v.  State,  19  Ohio.  423 ;  Tbe  Stat*  t. 
HuKtiea.  1  Swan  (Tenn.)  201. 

In  Mail.  It  la  held  that  a  double  bantlamal  Btae 
It  tn  fact  but  one  name,  and  eaaentlal  to  tbe  proper 
description  ol  the  person.  Com,  v.  Perklna,  1  PM. 
38S  :  Com.  v.  Hall.  3  Pick.  202. 

Mistake  la  apelllng  name  Is  unimportant  wbR* 
tbe  name  admlti  of  different  modet  of  ipcltlne: 


1871. 


DoLTorr  v.  Cain. 
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Mr.  Justice  DatIs  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,  to  recover  pos- 
seesion  of  a  quarter  section  of  land  in  Adams 
county,  Illinois. 

The  plaintifi,  to  maintain  the  issue  on  his 
part,  introduced  in  evidence  a  patent  for  the 
tract  of  land  in  controversy  from  the  United 
States  to  Benjamin  Stephenson,  and  by  various 
mesne  ccmveyances  proved  title  in  himself.  His 
immediate  grantors  were  the  heirs  of  Jacque- 
mart  and  Thiriat,  from  whom  he  purchased  in 
June,  1864.  It  was  proved  that  the  death  of 
Jacquemart  occurred  in  1848,  and  Thiriat  died 
in  1845. 

The  defendant,  Cain,  in  denial  of  the  plain- 
tiff's right  to  recover,  proved  that  he  purcnased 
from  Jncquemart  the  real  source  of  title  of  both 
parties,  through  Washington  Cockle,  his  attor- 
ney in  fact,  the  quarter  section  in  dispute,  on 
the  29th  day  of  July,  1848,  and  took  a  bond  for 
a  deed;  that  Jacquemart  and  wife,  who  were 
residents  of  Paris  in  France,  on  the  10th  of  Au- 
gust, 1847,  empowered  Francis  R.  Tillon  and 
Walter  L.  Cutting,  of  the  city  of  New  York,  by 
letters  of  attorney,  to  sell  their  lands  in  Illinois, 
with  powers  of  substitution,  and  that  on  the 
20th  of  September  following,  Tillon  and  Cutting 
by  letter  of  substitution  authorized  Washington 
C<>ckle,  a  resident  of  Peoria,  Illinois,  to  act  in 
their  stead.  It  was  further  proved  that  Cain 
performed  his  part  of  the  contract  of  purchase, 
as  far  as  he  was  able;  that  he  paid  all  the  in- 
stalments but  the  last,  and  offered  to  pay  this, 
but  Cockle  refused  to  receive  it,  because  it  was 
rumored  that  Jacquemart  was  dead;  that  there 
has  been  a  readiness  and  willingness  at  all  times 
to  make  full  payment,  but  the  purchaser  did  not 
know  who  was  entitled  to  receive  the  money. 
Cain  took  possession  of  the  land  very  soon  after 
its  purchase,  and  has  occupied  it  continuously, 
by  himself  or  tenants,  from  that  time  until  the 
commencement  of  this  suit,  in  1865,  and  for  sev- 
enteen years  paid  the  taxes  on  it.  Cockle,  soon 
after  he  made  the  sale,  reported  it  to  Tillon  and 
Cutting,  who  approved  it,  and  under  their  di- 
rection expended  all  the  money  received  from 
Cain  in  paying  taxes  on  other  lands  belonging 
to  Jacoueroart. 

On  this  state  of  facts,  the  court  below  decided 
that  the  possession  of  Cain  was  protected  by 
certain  limitation  laws  of  Illinois,  and  directed 
judgment  accordingly.  From  this  decision  the 
plaintiff  has  sued  out  a  writ  of  error;  and  the 


sole  question  in  the  case  is :  whether  the  defend- 
ant, Cain,  the  other  defendant  being  his  tenant, 
is  within  the  protection  of  these  laws. 

They,  in  substance,  declare  that  whoever  has 
resided  on  a  tract  of  land  for  a  period  of  seven 
successive  years  prior  to  the  commencement  of 
an  action  of  ejectment,  having  a  connected  title 
in  law  or  equity  deducible  of  record  from  the 
state  or  the  United  States,  can  plead  the  posses- 
sion in  bar  of  the  suit. 

It  is  objected  that  the  entire  title  of  the  de- 
fendant is  not  evidenced  by  acts  of  record,  but 
this  is  not  necessary.  If  the  source  or  founda- 
tion of  the  title  is  of  record,  it  is  available  to 
every  person  claiming  a  legal  or  equitable  inter- 
est under  it  who  can  connect  himself  with  it 
by  such  evidence  as  applies  to  the  nature  of  the 
right  set  up.  Collins  v.  Smith,  18  111.  163; 
Poage  v.  Chtnn,  4  Dana,  50. 

Is  the  right  set  up  by  Cain,  then,  within  the 
purview  of  the  statute? 

It  is  conceded  to  be,  if  the  bond  was  executed 
under  a  valid  power  of  attorney,  coupled  with 
full  payment  of  the  purchase  money,  and  the 
obligor  had  the  legal  title  to  the  land.  This 
concession  was  necessary,  because  it  is  too'  plain 
for  controversy  that  a  union  of  these  elements 
would  constitute  a  complete  equitable  title, 
which  a  court  of  chancery,  on  the  'prop-  [*477 
er  application,  would  perfect  into  a  legal  title. 
But  there  are  other  principles  by  which  an  equi- 
table title  can  be  tested  and,  in  their  applica- 
tion to  this  case,  relieve  it  of  all  difficulty.  II 
a  party  has  done  all  that  could  reasonably  be 
expected  of  him  to  perform  his  part  of  the 
agreement,  it  will  be  considered,  in  equity,  as 
having  been  done.  Cain  is  within  this  condi- 
tion. He  purchased  the  land  from  Cockle,  paid 
him  all  he  agreed  to  pay,  except  the  sum  of  $66, 
and  this  he  was  reaay  and  willing  to  pay,  but 
Cockle  would  not  receive  it,  on  the  plea  that  it 
was  rumored  his  principal  was  dead.  Was  not 
this  offer  equivalent  to  payment?  What  more, 
under  the  circumstances  of  this  case,  would  a 
court  of  equity  require?  It  would  be  a  harsh 
rule  to  say  that  the  purchaser  should  lose  his 
land  because  he  did  not  institute  inquiry,  in 
France,  to  ascertain  whether  the  rumor  of  Jac- 
quemart's  death  was  well  founded  or  not. 
There  was  no  revocation  of  the  power,  and 
Cockle  was  the  proper  person  to  receive  the 
money,  unless  Jacquemart  were  dead ;  and  there 
is  nothing  in  the  record  to  show  that  Cain  ever 
received  any  information  on  the  subject,  except 


but  the  ordinary  rule  is,  that  the  pronanclatloo  ac- 
cording to  the  ordinary  mles  must  produce  the  true 
aound.  Donuel  v.  United  States,  1  Morris.  141.  39 
Am.  Dec.  457 :  State  v.  Houser,  Bush.  410 ;  Belton 
V.  Fisher.  44  III.  32. 

The  following  have  been  held  idem  sonans  and 
no  variance,  vis.:  Deadema  for  Diadema  (State  v. 
Patterson,  2  I  red.  L.  346,  88  Am.  Dec.  299)  :  Anny 
for  Anne  (State  v.  Upton.  1  Dct.  513)  :  Whlneyard 
for  Wlneyard  (Rex  v.  Foster,  Rubs  ft  R.  412)  ; 
Steven  for  Stevens  (Stevens  v.  Stebbios,  8  Scam. 
25). 

The  strict  rule  of  idem  sonans  has  been  some- 
what relaxed  and  the  following  variances  held  Im- 
material :  between  Japhath  and  Japheth  (Morton  v. 
McOlure,  22  111.  257)  ;  Com  and  Conn  (Moore  v. 
Anderson,  8  Ind.  18)  ;  flearn  and  Heame  (Coster 
V.  Thomason,  19  Ala.  717)  :  Charleston  and 
Ctaarlestown  (Alvord  v.  Moffatt,  10  Ind.  866); 
Woolley  and  Wolley  (Power  v.  woollev,  21  Ark. 
462)  ;  Hudson  and  Uutson  (Oto  v.  Hutson,  7  Mo. 
142)  :  Penryn  and  Pennyrlne  (Elliott  v.  Knott,  14 
Md.  121). 

The  following  variances  have  been  held  fatal, 
14  Wall. 


vis. :  Lyons  for  Lynes  (Lynes  v.  The  State.  6  Port. 
236,  SO  Am.  Dec.  657)  ;  Shakeivpeare  for  Shakes- 
peare (Shakespeare's  Case.  10  Bast,  83)  ;  Tarbart 
for  Tabart  (Blnaham  v.  Dickie,  5  Taunt.  814)  ; 
McCann  for  McCam  (Tannet's  Case,  Russ  ft  R. 
351)  ;  DQuald  for  Donnel  iDonnel  v.  U.  S.  1  Morris, 
141.  39  Am.  Dec.  457). 

One  to  whom  an  Instrument  Is  made  payable  by 
naae  differing  from  his  own  may  declare  on  It  In 
uis  own  name,  averring  that  It  was  made  to  bim  bv 
the  wrong  name.  Nlcholay  v.  Kay.  6  Ark.  69.  42 
Am.  Dec.  680 ;  Taylor  v.  Strickland,  37  Ala.  642 ; 
Wood  V.  Coman,  56  Ala.  283 :  Board  of  BSduca- 
tlon  V.  Greenebaum.  89  111.  609:  Pinckard  v.  Mil- 
mine,  76  111.  278:  Medway  C.  MTy  v.  Adams.  10 
Mass.  360 :  I>eaphardr  v.  Sloan,  5  Bfackf.  278 ;  Pat- 
terson V.  Graves,  5  Blackf.  593 ;  Robb  v.  Bailey,  18 
La.  Ann.  457 ;  Jester  v.  Hopper,  10  Ark.  43. 

Where  a  party  executes  an  Instrument  by  a 
wrong  name,  ne  may  be  sued  by  his  true  name  with 
an  averment  that  be  signed  ft  by  the  wrong  one. 
Wood  v.  Coman,  56  Ala.  283 :  contra,  that  he  must 
be  sued  by  the  name  by  which  he  executed  the  In- 
strumenL     Wooster  v.  Lyons,  6  Blackf.  60. 
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what  was  contained  in  the  reply  of  Cockle  when 
be  offered  to  pay  him  the  money.  Naturally  p 
man  in  the  predicament  of  Cain  would  rest  in 
•ecurity,  until  advised  by  Cockle  that  he  could 
safely  pay  the  money  to  him,  or  until  some  one 
havin$r  authority  called  upon  him  for  payment. 
This  was  never  done;  and,  after  sixteen  years* 
residence  on  the  land,  he  is  called  upon  to  sur- 
render it  because  he  did  not  employ  unusual 
means  to  ascertain  the  proper  parties  to  whom 
the  small  balance  due  on  the  land  should  bo 
paid.  If  there  were  no  limitation  law  in  Illi- 
nois applicable  to  this  case,  the  action  of  eject- 
ment would,  on  proper  application,  have  been 
enjoined  until  Cain  could,  through  a  court  of 
equity,  have  perfected  his  title  so  as  to  make  it 
available  as  a  legal  defense  in  a  court  of  law. 
If,  then,  Cain  had  such  a  title  as  a  court  of 
equity  would  recognize  and  convert,  by  its  de- 
cree, into  a  legal  title,  it  must  be  considered  a 
title  in  equity  within  the  meaning  of  the  stat- 
ute. Indeed,  it  is  difTlcult  to  conceive  what  the 
law  does  mean  by  title  in  equity  if  this  be  not 
478*]  •one.  It  must  be  something  less  than  a 
legal  title,  else  these  words  in  the  statute  can 
have  no  effect.  The  law  was  designed  to  pro- 
tect both  kinds  of  title  alike,  and  unless  ^'qiial 
influence  is  extended  to  both,  there  is  a  practi- 
cal repeal  of  a  portion  of  the  statute.  In  no 
proper  sense  can  it  be  said  that  Cain  broke  his 
agreement.  It  is  true  he  did  not  formally  ten- 
der the  money  to  Cockle,  but  this  would  have 
been  a  useless  act.  as  Cockle  told  him,  on  his  ap- 
plication to  pay,  that  he  could  not  receive  the 
money.  Besides,  he  had  good  right  to  suppose, 
from  "what  had  previously  occurred,  that  the  of- 
fer to  pay  Cockle  was  as  valid  as  the  offer  to 
pay  Jacquemart. 

Why.  then,  has  not  Cain,  having  shown  a  rec- 
ord fonndation,  brought  himself  within  the 
8Cope  of  the  statute? 

It  is  urged,  as  an  additional  reason  against 
this,  that  Jacquemart  did  not  oAvn  the  legal  ti- 
tle, because  one  of  the  mesne  conveyances  made 
in  1823  was  to  Thiriat  in  trust  for  Jacquemart. 
This  is  true,  but  Thiriat  died  in  1845,  and  Jac- 
quemart, the  beneficial  owner  of  the  land,  as- 
sumed to  have  the  right  to  sell  it  in  July,  1S48, 
when  he  executed  his  letter  of  attorney  to  Til- 
Ion  and  Cutting,  with  power  of  substitution. 
Nothing  is  heard  from  tne  heirs  of  Thiriat  for 
a  period  of  nineteen  years  from  the  death  of 
their  ancestor,  when.  In  1864,  they  convey,  as 
do  also  the  heirs  of  Jacquemart,  the  tract  of 
land  in  controversy  to  the  plaintiff.  After  such 
a  lapse  of  time,  in  the  absence  of  any  proof  on 
the  subject,  it  is  difficult  to  resist  the  conclusion 
that  some  undue  influence  must  have  been  used 
to  procure  these  conveyances;  but,  be  this  as  it 
may,  the  title  of  Cain  is  not  less  an  equitable 
one  on  account  of  them  and,  if  so,  the  statute 
will  not  allow  his  possession,  rightfully  ob- 
tained and  continued  the  requisite  length  of 
time,  to  be  disturbed.  Without  discussing  the 
effect  of  the  deed  of  Thiriat's  heirs,  in  its  appli- 
cation to  this  case,  it  is  enough  to  say  that  a 
court  of  equity,  looking  through  forms  to  the 
Bubstance  of  things,  would  find  a  way  to  pro- 
tect Cain's  purchase. 

It  is  urged,  as  an  additional  reason  why  this 
defense  cannot  prevail,  that  the  bond  is  in  the 
470*]  name  of  Jacquemart  *alone,  while  the 


•)ower  was  to  convey  the  joint  property  of  htu- 
Sand  and  wifi*.  There  would  be  some  force  in 
this  position  if  the  original  deed  to  Thiriat  had 
Ven  in  trust  for  the  wife  as  well  as  the  hn*- 
\mnd;  but.  as  this  was  not  the  case,  the  joinder 
of  the  wife  could  only  have  been  intended  to 
ilienate  any  supposed  right  of  dower  in  the 
'vent  that  she  survived  her  husband.  She  had 
no  present  title  to  the  land,  either  legal  or  equi- 
table; and,  although  Cockle  was  empowered  to 
use  her  name,  as  well  as  her  husliand's  in  any 
instrument  of  sale  he  might  execute,  the  failure 
to  do  so  cannot,  in  any  event,  operate  to  invali- 
date the  bond  for  a  deed  which  tie  gave  to  Cain. 

It  is  >iardly  necessary  to  notice  the  objection, 
that  Jacquemart's  name  is  incorrectly  given  in 
the  contract  of  sale.  Cockle  testifies  that  thi^ 
was  a  mistake,  and  it  is  the  business  of  a  court 
of  equity  to  soe  that  Cain  is  not  harmed  by  it. 

On  the  whole  case  we  are  of  the  opinion  thai 
the  defendant  is  within  the  protection  of  the 
limitation  laws  of  Illinois,  which  he  invok«Ml 
for  his  defense  and  which  he  had  a  right  to  do 
for  that  purpose,  although  the  title  used  to  ac- 
complisli  this  object  could  not  be  emplovetl  by 
a  plaintiff  in  an  action  of  ejectment,  who  can 
only  recover  when  he  has  the  paramount  legal 
title. 

In  condusien,  it  Is  proper  to  state  that  we 
have  examined  the  decisions  of  the  supreme 
court  of  Illinois,  to  which  we  have  l>een  re- 
ferred as  affecting  the  question  at  issue,  and  lio 
not  find  anything  decided  which  militates 
against  the  views  we  have  presented. 

The  judgment  t,f  the  Circuit  Court  w  af- 
firmed. 


TRADERS'  NATIONAL  BAXK  OF  CHICAOa 

Appt., 

V, 

GEORGE  W.  CAMPHELL,  Assignee  of  aiarlcf 
Hitchcock  and  Edward  M.  Endicott. 

(See  S.  C.  14  Wall.  87-08.) 

'^Judgment  against  hankrupt,  when  an  ttnlatcful 
t     preference — nccetfeary  parties  to  suit  to  set 
I     aside — suit  against  hank  ichich  has  proceeds 
— fraudulent  preference — tc/ten  payment  is. 

•1.  Suit  In  chancery  by  assfgnaee  to  recover  pro- 
ceeds of  goods  sold  under  Jndginent  against  Vwnk- 
rupt  taken  by  confessloa  when  both  parties  knew 
of  the  Insolvency. 

Such  a  Judgment,  though  taken  before  the  flnt 
day  of  June,  1807.  but  after  tlie  enactment  of  the 
bankrupt  iaw.  Is  an  unlawful  preference  under  the 
35th  section  of  that  act 

2.  The  proceeds  of  the  sale  of  the  bankrtipCli 
goods  being  in  the  hands  of  the  defendant,  an- 
other person  who  had  a  like  judgment  and  ezeco- 
tion  levied  on  the  same  goods,  is  not  a  necessary 
party  to  this  suit,  being  without  the  JurladlctioD. 
Rule  laid  down  as  to  necessary  parties  m  chancery. 

3.  The  proceeds  of  the  sale  oeing  in  the  hands  of 
the  bank,  though  it  has  given  the  sheriff  a  certifi- 
cate of  deposit,  the  assignee  was  not  oblliced  to 
move  against  the  sherlflt  in  the  state  court  to  pay 
over  the  money  to  him.  but  had  his  option  to  vm 
the  bank  which  had  directed  the  levy  and  sale, 
and  held  the  proceeds  in  its  vaults. 

4.  The  defendant,  having  money  received  as  cot 
lections  for  the  bankrupt,  delivered  It  to  the  sheriff, 
wao  levied  the  defendant's  execution  upon  it.  and 
applied  it  in  satisfaction  of  the  same.  This  was 
a  fraudulent  pripference  or  taking  by  process  under 
the  act,  and  does  not  raise  the  question  whether. 
If  defendant  had  retained  the  money  it  could  be 
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■et  off  In  hli  suit  asalnst  tbe  bankruprt  debt  to 
defendant. 

5.  So,  taking  a  check  from  tbe  bankrupt  and. 
crediting  tbe  amount  of  tbe  cbeck  tben  on  deposit 
on  tbe  bankrupt's  note,  tbe  day  before  taking  Judg- 
ment, wma  a  nayment  by  way  of  preference  and, 
tberefore^  yold,  and  does  not  raise  tbe  question  of 
■et-off. 

[No.  123.] 
Argued  Mar.  1, 1872.    Decided  April  8, 1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

The  case  is  stated  by  the  court. 
Messrs.    Geo.    C.    Campbell    and    B.    C. 
Cook  for  appellant. 

Messrs,  MelTille  W.  Fuller  and  James 
B.  Roberts  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  suit  is  brought  in  the  district  court  of 
the  United  States  for  the  northinmr  district  of 
Illinois,  by  Campbell,  assignee  in  bankruptcy 
of  Hitchcock  and  Endicott,  against  the  Traders' 
National  Bunk  of  Chicago  and  Uotchkiss  &  Son, 
to  recover  money  received  by  them  of  the  bank- 
rupt, by  way  of  fraudulent  preference. 

Hitchcock  and  Endicott  were,  on  the  13th  of 
July,  declared  bankrupts  by  the  district  court, 
at  the  suit  of  their  creditors,  Dowain  &  Com- 
pany, commenced  the  25th  day  of  June. 

On  tbe  28th  of  May  preceding,  this  bank 
brought  a  suit  against  Hitchcock  and  Endicott 
in  which,  on  an  allegation  of  fraud,  a  capias 
was  issued  for  the  arrest  of  Hitchcock.  To 
avoid  this  arrest,  the  'bankrupt  firip  gave  the 
bank  a  demand  note  with  warrant  of  attorney 
to  confess  judgment,  and  on  the  next  day  the 
bank  entered  a  judgment  for  the  debt,  less  $325.- 
20.  the  amount  of  the  bankrupts'  deposit  ac- 
count with  the  bank  on  that  day,  which  was  in- 
dor>«cd  on  the  note  as  a  credit.  Execution  was 
immediately  issued  on  this  judgment  and  lev- 
ied on  the  bankrupts'  stock  of  goods. 

On  the  30th  May,  Hotchkiss'&  Son  obtained 
a  judgment  against  the  same  parties  for  a  much 
smaller  debt,  on  which  execution  was  also  is- 
sued and  levied  on  the  same  goods. 
94*]  'It  is  not  asserted  by  counsel  here  that 
the  defendant  acquired  any  rights  to  the  prop- 
erty levied  on  by  its  execution.  It  wouM  be 
useless  to  do  so,  for  the  president  of  the  bank 
acknowledged  that  he  was  aware  of  the  insol- 
vent condition  of  Hitchcock  &  Endicott,  and  had 
instituted  his  proceeding  after  taking  the  opin- 
ion of  counsel,  that  the  bankrupt  law  did  not 
affect  such  cases  until  after  the  first  day  of 
June,  the  earliest  time  at  which  proceeding 
could  be  commenced  under  that  law. 

We  are  of  opinion  that  the  proviso  to  the  50th 
section  of  the  bankrupt  act,  which  declares  that 
no  petition  or  other  proceeding  under  it  shall  be 
commenced  before  the  first  day  of  June,  1867, 
is  limited  in  its  effect  to  such  commencement, 
and  that  any  act  done  after  its  approval,  March 
2,  1867,  in  fraud  of  the  purpose  of  the  statute, 
wa?  within  its  prohibitions. 

We  will  consider  the  objections  to  the  decree 
in  favor  of  the  plaintiff,  in  the  order  in  which 
they  are  assigned  in  the  appellant's  brief. 

I.  It  is  said  that  Hotchkiss  &  Sons  were  nec- 
essary parties,  without  whom  the  court  could 
not  proceed.    They  were  not  within  the  juris- 
14  Wall. 


diction  of  the  court  and,  though  made  defend- 
ants by  the  bill,  never  appeareain  the  case,  and 
it  was  dismissed  as  to  them  without  prejudice. 

Their  interest,  as  asserted  by  the  appellant's 
counsel,  was  that  they  also  had  a  judgment 
against  tbe  bankrupts  on  which  execution  was 
levied,  on  the  same  property,  and  that,  as  it  was 
sold  under  both  executions,  Hotchkiss  &  Sons 
have  a  right  to  be  heard  as  to  the  validity  of 
that  sale. 

In  the  case  of  Barney  v.  Baltimore,  6  Wall. 
280,  18  L.  ed.  825,  this  court,  after  reviewing 
the  former  decisions  on  this  subject,  remarks 
that  there  is  a  class  of  persons  having  such  re- 
lations to  the  matter  in  controversy,  merely 
formal  or  otherwise,  that,  while  they  may  be 
called  proper  parties,  the  court  will  take  no  ac- 
count of  the  omission  to  make  them  parties. 
There  is  another  class  whose  relations  to  the 
suit  are  such  that,  if  their  interest  and  their 
absence  are  formally  brought  to  the  attention  of 
the  court,  it  will  require  them  to  be  made  par- 
ties, 'if  within  its  jurisdiction,  before  [♦95 
deciding  the  case.  But,  if  this  cannot  he  done, 
it  will  proceed  to  administer  such  relief  as  may 
be  in  its  power  between  the  parties  before  it. 
And  there  is  a  third  class,  whose  interest  in  the 
subject-matter  of  the  suit  and  in  the  relief 
sought  is  so  hound  up  with  that  of  the  other 
parties  that  their  legal  presence  as  parties  in 
the  proceeding  is  an  absolute  necessity,  without 
which  the  court  cannot  proceed. 

Hotchkiss  &  Sons  manifestly  belong  to  this 
second  class,  and  not  the  third.  The  bank  is 
sued  for  its  own  wrong  in  procuring  judgment 
and  selling  the  property,  and  for  the  proceeds 
now  in  its  vaults.  Hotchkiss  &  Sons  may  or 
may  not  be  in  the  wrong  in  procuring  their 
judgment  and  levy,  but  it  is  not  alleged  that 
they  have  received  any  of  the  money.  If  they 
are  entitled  to  any  of  it,  they  will  be  at  liberty 
to  bring  any  suit  they  may  be  advised  to  after 
this  suit  is  disposed  of,  against  the  assignee  or 
anyone  else,  and  their  rights  will  not  be  pre- 
cluded by  the  present  decree ;  nor  have  they  any 
such  interest  in  the  subject-matter  of  this  suit 
that  their  presence  is  necessary  to  the  protec- 
tion of  the  bank.  A  complete  decree  can  be 
made  between  the  bank  and  tbe  assignee  with- 
out touching  the  rights  of  Hotchkiss  &  Sons  or 
embarrassing  the  bank  in  its  relations  to  them. 
The  organization  of  the  Federal  courts  has  al- 
ways required  them  to  dispense  with  parties  in 
chancery  not  within  their  jurisdiction  unless 
their  presence  was  an  absolute  necessity,  which 
it  clearly  is  not  in  this  case. 

2.  It  is  said  that  the  assignee  should  have  ap- 
plied to  the  state  court  for  an.  order  on  the  sher- 
iff to  pay  over  the  proceeds  of  the  execution  to 
him. 

But  it  cannot  be  maintained  that  the  as- 
signee,  who  is  pursuing  the  assets  of  the  bank- 
rupt in  the  hands  of  third  parties,  is  bound  to 
resort  to  the  state  courts  because  there  is  a  liti- 
gation there  pending.  The  language  of  the  14th 
section,  that  the  assignee  may  prosecute  and  de- 
fend all  suits  pending  at  the  time  of  the  adjudi- 
cation of  bankruptcy  in  which  the  bankrupt  is 
a  party,  does  not  oblige  him  to  seek  a  remedy 
in  that  way.  The  2d  section  of  the  act  declares 
that  the  'circuit  courts  of  the  United  ['SS 
States  shall  have  concurrent  Jurisdiction  with 

833 


189-199 


SupsBKB  Court  of  the  UiaTBO  States. 


Dec.  Taif, 


tho  district  courts  of  all  suits  at  law  or  in  equi- 
ty which  may  or  shall  be  brought  by  the  as- 
signee Against  any  person  claiming  an  adverse 
interest  toucliinc  any  property  or  rights  of 
property  of  said  oankrupt. 

The  decree  in  the  present  syit  is  founded  on 
the  idea  that  the  bank,  by  means  of  its  illegal 
and  collusive  proceedings  in  the  state  court,  ba» 
received  the  proceeds  of  property  which  ought 
to  have  come  to  the  assignee.  He  has  a  right 
to  proceed  against  the  bank  directly  in  the  Fed- 
eral court  for  those  proceeds,  and  is  not  obliged 
to  resort  to  the  state  court,  where  the  matter  is 
substantially  ended,  for  relief. 

3.  The  third  objection  is,  that  the  bank  has 
not  received  from  the  sheriff  any  sum  whatever 
in  satisfaction  of  the  judgment  which  it  recov- 
ered against  the  bankrupts. 

The  facts  of  the  case  are  simple  and  undis- 
puted. Tlie  goods  of  the  bankrupt  were  sold 
under  the  execution  in  favor  of  the  bank,  and 
the  sheriff,  after  deducting  the  costs  of  the  pro- 
ceeding, deposited  the  remainder  with  the  de- 
fendant. This  suit  being  then  pending,  the  de- 
fendant, instead  of  giving  the  sheriff  a  receipt 
for  the  amount  as  paid  on  the  execution  in  his 
hands,  gave  him  a  certificate  of  deposit.  This 
transparent  device  can  deceive  no  one,  and  does 
not  vary  the  legal  character  of  the  transaction. 
The  sheriff,  under  the  direction  of  the  Bank, 
levies  upon  and  sells  the  property  of  the  bank- 
rupt after  the  title  has  passed  to  the  assignee 
and  In  violation  of  the  law.  He  deposits  the 
proceeds  of  the  sale  with  the  party  whose  agent 
ne  was  in  this  illegal  appropriation  of  the 
goods.  The  assignee  electing  to  assert  his  right 
to  the  proceeds  of  the  sale  instead  of  the  goods 
themselves,  sues  the  party  who  caused  the  seiz- 
ure and  sale,  and  who  has  their  proceeds  in  his 
possession.  His  right  to  recover  under  such 
circumstances  cannot  well  be  doubted. 

4.  The  fourth  Ejection  is  that  the  decree  ren- 
dered against  the  bank  is  for  too  large  a  sum. 

This  assignment  of  error  has  regard  to  cer- 
tain sums  coming  to  the  hands  of  the  defendant 
07*]  as  bankers  of  Hitchcock  &  *Endicott,  and 
which  they  claim  a  right  to  retain  by  way  of 
set-off. 

The  amount  of  $943.20  was  received  on  the 
12th  day  of  June,  some  days  after  their  judg- 
ment had  been  recovered  in  the  state  court,  and 
after  the  execution  had  been  levied  on  the  stock 
of  the  bankrupt's  goods.  It  was  received  as  col- 
lections made  by  the  bank  from  drafts  placed 
by  the  bankrupts  in  their  hands  in  the  ordinary 
course  of  business,  and  if  they  had  retained  it 
and  appropriated  it  as  a  set-off  against  the  debt 
of  the  bankrupt  to  them,  an  interesting  ques- 
tion might  have  arisen  as  to  their  right  to  do 
BO.  But  instead  of  doing  this,  they  handed  it 
over  to  the  sheriff,  who  levied  on  it  as  the  prop- 
erty of  the  bankrupt  by  virtue  of  the  same  exe- 
cuticm  under  which  he  levied  on  and  sold  the 
goods.  By  the  ac(  of  the  bank  it  was  thus 
placed  in  the  same  category  with  the  goods,  and 
instead  oi  exercising  their  own  right  of  set-off 
by  directing  the  sheriff  to  credit  the  execution 
with  the  sum  received  by  them  on  the  debt,  they 
delivered  it  to  him  to  be  treated  as  the  goods  of 
tho  bankrupt  and  subjected  by  him  to  their  il- 
legal judgment.  This  amount,  then,  must  be 
treated  in  the  same  manner  as  the  ether  money 
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received  by  them  from  the  sheriff  on  the  sale  of 
the  goods. 

There  was  in  the  bank  on  deposit  to  the  credit 
of  Hitchcock  &.  Endicott,  on  tne  day  they  gave 
the  judgment  note,  the  sum  of  $325.20.  This 
sum*  was  not  computed  or  deducted  when  the 
note  was  given.  On  the  next  day,  before  the 
bank  caused  the  judgment  to  be  entered  up,  they 
credited  this  amount  on  the  note  and  took  judg- 
ment for  that  much  less.  They  now  claim  that 
this  was  what  they  had  a  right  to  do,  and  that 
it  should  remain  a  valid  set-off.  But  this  doe« 
not  appear  to  have  been  really  what  was  done. 
It  appears  that  Hitchcock  &  Endicott  gave  the 
bank  a  check  for  the  sum,  and  by  virtue  of  that 
check  it  was  indorsed  on  the  note  as  a  pay- 
ment. Now,  as  both  the  bank  and  the  bank- 
rupts knew  of  the  insolvency  of  the  latter, 
this  was  a  payment  by  way  of  preference  and, 
therefore,  void  by  the  35th  section  of  the  bank- 
rupt act.  In  this  case,  as  in  the  other,  if  they 
had  stood  on  their  right  of  set-off,  it  mi0kt 
*pORsib1y  have  been  available,  but  when  [*98 
they  treat  it  as  the  bankrupts'  property  and  en- 
deaVor  to  secure  an  illegal  preference  by  getting 
the  bankrupts  to  make  a  payment  in  the  one 
case  and  seizing  it  by  execution  in  the  other 
when  they  knew  of  the  insolvency,  both  appro- 
priations are  void. 

We  see  no  error  in  the  decree  tohich  uxu  ren- 
dered in  the  District  Court  and  affirmed  in  the 
Circuit  Court  on  appeal,  and  tchich  i$  again  af- 
firmed hy  this  court. 


THE  STEAMSHIP  JAVA,  etc.,  James  Bums, 
John  Burns,  and  Charles  Mclver,  Claimants, 
Appts., 

V, 

JUDD  LINSEED  k  SPERM  OIL  COMPANY, 

Liht. 

(See  8.  d  "The  Java,"  14  Wall.  189-199.) 

Collision  in  harbor — duty  of  steamer — inevi- 

table  accident, 

1.  A  steamer  in  a  crowded  harbor  is  not  liable 
for  a  collision  simplj  because  she  pursued  an  on- 
usual  course  in  golug  to  her  dock,  and  she  was 
only  bound  to  use  that  degree  of  care  and  precau- 
tion which  the  particular  circumstances  of  tne  case 
demanded. 

2.  She  was  not  liable  for  a  collision  with  a 
schooner  which  floated  along  slowlj  with  the  tide, 
without  having  her  sails  up  (her  crew  being  en- 
gaged in  hoisting  sail)  not  being  under  control, 
and  entirely  concealed  from  the  view  of  the  steamer 
by  the  Intervention  of  another  vessel,  and  whidi 
came  out  from  behind  the  latter  without  any  no- 
tice or  warning. 

8.  An  Inevitable  accident  need  not  be  caoaed  by 
external  force,  as  of  winds  and  waves. 

[No.  146.] 
Argued  Mar,  25, 1H72,    Decided  Apr,  8, 187B, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
The  case  is  stated  by  the  court. 
Mr,  WillUUn  G.  Biiaaell»  for  appellants: 

Note. — Collision;  rights  of  steam  and  scHimg 
vessels  teith  reference  to  each  other,  and  in  pasMng 
and  meeting — see  notes,  13  L.  ed.  U.  S.  537 ;  25  L 
ed.  U.  S.  168 ;  28  C.  C.  A.  582 ;  29  C.  C.  A.  3«S, 

Rules  for  avoiding  collision;  steamer  mtefi/sa 
steamer — see  notes,  14  L.  ed.  u.  8.  68;  85  L.  el 
U.  S.  453 ;  30  C.  C.  ▲.  630 ;  60  C  C.  A.  2^^. 
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The  statitte  regulations  and  the  rule  of  the 
udmiraUy  courts,  imposing  upon  steamers  the 
obligation  to  avoid  sailing  vessels,  do  not  apply 
except  in  cases  where  the  vessels  are  in  sight  of 
each  other  in  time  to  avoid  the  collision;  pro- 
vided their  failure  to  see  each  other  earlier  re- 
aults  from  no  fault  or  omission  on  the  part  of 
the  steamer. 

Peck  V.  Sanderson,  17  How.  178,  15  L.  ed. 
205;  8team$hip  Co,  v.  Rumball,  21  How.  37^ 

16  L.  ed.  144;  Bentley  v.  Coyne,  4  Wall.  5(h#, 
18  L.  ed.  457 ;  The  Morning  Light,  2  Wall.  550, 

17  L.  ed.  862;  Wakefield  v.  The  Governor,  1 
Clif.  93;  Baker  v.  The  City  of  New  York,  1 
Clif.  75;  Hall  v.  The  Buffalo,  Newh.  115;  The 
Wings  of  the  Morning,  5  Blatchf.  15;  The  Sco- 
tia, 7  Blatchf.  308;  The  Ehenezer,  2  W.  Rob. 
206 ;  The  Itinerant,  2  W.  Rob.  236. 

Tlie  rule  which  holds  the  steamer  prima  facie 
in  fault  for  not  avoiding  a  collision  with  a  sail- 
ing vessel,  does  not  preclude  proof  that  in  fact 
flhe  exercised  in  due  season  all  possible  precau- 
tion and  skill,  or  that  degree  of  caution  and 
skill  which  the  circumstances  required  and  ad- 
mitted, and  that  upon  such  proof  she  is  exempt 
from  liability. 

The  Grace  Girdler,  7  Wall.  196,  19  L.  ed. 
113;  The  Scotia,  7  Blatchf.  308. 

Upon  the  autfiorities, •  and  making  the  dis- 
tinction between  sustaining  the  burden  of  proof 
and  a  prima  facie  case,  until  fault  be  proved  on 
the  part  of  the  steamer  in  bringing  the  vessel 
into  danger  of  collision,  the  burden  of  proof  is, 
throughout,  on  the  libelant,  to  show  that  the 
collision  was  for  the  misconduct  or  negligence 
of  a  vessel  sought  to  be  charged. 

Pritch.  Adm.  Dig.,  Damages,  1,  66-87;  Pars. 
Ship,  ft  Adm.  529,  and  cases  cited;  The  Bolina, 
S  Notes  of  Cas.  208,  210;  The  London,  11 
Moore,  P.  C.  312;  The  George,  4  Notes  of  Cas. 
161. 

Whatever  be  the  rule  as  to  the  burden  of 
proof,  a  steamer  is  not  to  be  held  liable  for  a 
collision  which  cannot  be  attributed  to  any  act 
or  omission  on  her  part,  which,  under  the  cir- 
cumstances, the  court  can  condemn  as  a  fault; 
and  if  it  be  affirmatively  proved  that  from  the 
earliest  period  at  which  caution  and  skill  can 
be  required  or  exercised,  down  to  the  fact  of 
the  collision,  she  has  exercised  in  every  partic- 
ular that  degree  of  caution,  diligence  and  skill 
AThich  the  circumstances  of  the  <Ai8e  require, 
ehe  is  exempt  from  liability. 

But  whetner  this  court  shall  adopt  the  earl- 
ier definition  of  inevitable  accident,  of  Doctor 
J^ushington  in  The  Virgil,  2  W.  Rob.  201,  204, 
^That  which  the  party  charged  with  the  offense 
could  not  possibly  prevent  by  the  exercise  of 
ordinaiy  care,  eaution  and  maritime  skill;"  or 
that  given  later  in  The  Lochliho^S  W.  Rob. 
310-315,  **When  both  parties  have  endeavored 
by  every  means  in  their  power,  with  due  care 
And  caution,  and  a  proper  display  of  nautical 
iikill,  to  prevent  the  occurrence  of  the  acci- 
xlcnt,"  adopted  by  this  court  in  Union  8,  S.  Co. 
V.  N.  Y.  d  Va,  S.  S,  Co,  24  How.  313,  16  L.  ed. 
701,  or  the  more  elaborate  definition  given  in 
The  Europa,  14  Jur.  627,  and  adopted  by  this 
4MHirt  in  The  Grace  Girdler,  supra,  "Where  a 
vessel  is  pursuing  a  lawful  avocation  in  a  law- 
ful manner  using  the  proper  precautions 
against  danger,  and  an  accident  occurs,  the 
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highest  degree  of  caution  that  can  be  used  is 
not  required ;  it  is  enough  that  It  is  reasonable 
under  the  curcumstances,  such  as  is  usual  in 
similar  cases,  and  has  been  found  by  long  ex- 
perience to  be  sufficient  to  answer  the  end  in 
view,  the  safety  of  life  and  property;'*  or  even 
if  this  court  should  enforce  the  most  stringent 
limitation  to  exemption  by  inevitable  accident, 
as  maintained  in  the  dissenting  opinion  in  The 
'h-ace  Girdler,  In  either  case  and  upon  any 
.  lie  of  law  yet  laid  down,  the  steamer  is  enti- 
tled to  this  defense  upon  affirmative  proof  that 
the  collision  occurred,  notwithstanding  she  was 
at  all  times  and  in  all  respects  in  the  exercise 
of  the  highest  degree  of  care  and  skill,  by  rea- 
son of  an  event  which  she  could  not  be  rea- 
sonably required  to  anticipate  or  to  guard 
against. 

The  appellants  contend  that  the  circuit  court 
erred: 

1.  In  misapplying  the  rule  of  law  and  hold- 
ing the  Java  liable  for  a  collision,  which  oc- 
curred while  she  was  pursuing  a  course  which 
she  chose  without  fault  and  pursued  with  all 
possible  vigilance,  caution,  and  skill,  merely 
because  the  result  showed  the  possibility  of 
danger  without  regard  to  the  antecedent  im- 
probability that  such  danger  should  be  met,  or 
the  caution  and  vigilance  used  to  determine 
whether  it  was  prolMible;  or, 

2.  In  assuming  as  a  fact  that  the  danger, 
which  actually  occurred  and  is,  therefore,  dem- 
oniirated  as  possible,  was  one  which  might  rea- 
sonably have  been  anticipated  as  among  the 
probabilities  by  which  her  course  should  have 
been  determined. 

We  respectfully  submit  that  the  proposition 
that  a  ship  may,  without  fault,  take  a  certain 
course,  ana,  pursuing  it  with  the  extremest  de- 
gree of  care,  vigilance  and  skill  may  neverthe- 
less, be  held  liable  for  a  collision  which  results 
from  her  so  taking  it,  or  rather  which  would 
not  have  resulted  had  she  not  taken  it,  is  at 
variance  with  the  universal  rule  of  law  which 
limits  the  plaintiflf's  right  of  recovery  to  a 
breach  of  omigation  on  the  part  of  the  defend- 
ant. 

We  claim  then: 

1.  That  there  was  no  want  of  due  precaution 
on  the  part  of  the  steamer  in  not  discovering 
the  schooner  sooner  than  she  did. 

2.  That  the  steamer  was  not  in  fault  for  the 
course  which  she  took  towards  her  dock,  nor 
for  the  manner  in  which  she  pursued  that 
course.  . 

3.  That  the  steamer  used  all  proper  meas- 
ures and  due  diligence  and  skill  to  avert  the 
collision,  after  discovering  the  schooner  and 
imminence  of  the  danger. 

If  these  propositions  be  maintained,  this  case 
is  broadly  distinguishable  from  any  of  that 
long  line  of  decisions  of  Uie  courts  of  the  Unit- 
ed States  referred  to  in  th^  opinion  of  the  judge 
of  the  circuit  court,  as  holding  steamships  li- 
able for  collision  with  sailing  vessels,  in  this: 
that  here  no  direct  fault  can  be  attributed  to 
the  Java  in  any  one  particular;  while  in  each 
of  the  cases  cited,  some  direct  positive  fault  is 
pointed  out  as  the  ground  of  liability. 

That  in  case  of  collision  by  inevitable  acci- 
dent the  loss  rests  where  it  falls,  and  neither 
party  can  recover,  we  cite  Union  8,  8,  Co,  v. 
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K.  r.  d  Va,  flf.  8,  Co.  24  How.  307,  16  L.  ed. 
U99;  The  Morning  Light,  2  Wall.  550,  17  L.  ed. 
862 ;  The  Brooklyn,  4  Blatchf .  365. 

Mr,  Rioliard  H.  Daiu^  Jr.,  for  appiellee: 

I.  Statute  regulations  (act  1804,  ch.  69,  art. 
15,  13  Stat,  at  L.  60) :  "If  two  ships,  one  of 
which  is  a  sailing  ship  and  the  other  a  steam- 
ship, are  proceeding  in  such  dir^tion  as  to  in- 
volve risk  of  a  collision,  the  steamship  shall 
keep  out  of  the  way  of  the  sailing  ship."  ' 

li.  If  a  steamer  approaches  a  sailing  ves8« 
the  steamer  is  required  to  take  the  necessary 
measures  to  avoid  collision ;  and  if  collision  oc- 
curs and  it  is  not  sho\i'n  to  have  been  inevi- 
table, the  steamer  is,  prima  facie,  in  fault. 

The  Oregon,  18  How.* 670,  15  L.  ed.  516; 
Steamship  Co,  v.  Rumhally  21  How.  372,  16  L. 
ed.  144;  The  City  of  New  York,  1  Clif.  84;  The 
Ooremor,  1  Clif.  93;  Cliff.  J.  97;  The  Carroll, 
8  Wall.  302,  19  L.  ed.  392;  The  Clement,  2 
Curt.  369. 

III.  Inevitable  accident  is  not  simply  when 
it  is  too  late,  but  it  must  appear  that  its  bein^ 
too  late  was  not  the  fault  of  either  side. 

It  must  be  understood  to  mean  "a  collision 
which  occurs  when  both  parties  have  endeav- 
ored, by  every  means  in  their  power,  with  due 
oare  and  caution  and  a  proper  display  of  nau- 
tical skill,  to  prevent  its  occurrence."  Adopted 
by  the  Supreme  Court  in  The  Pennsylvania; 
The  Union  8.  8.  Co,  v.  N.  Y,  d  Va,  8.  8,  Co. 
9upra.  ^ 

It  does  not  apply  to  a  case  when  it  is  simply 
too  late;  for  the  question  remains:  how  came 
it  to  be  too  lateT 

See.  also,  jtlissentincr  opinion  in  The  Oraoe 
Gridlcr,  7  Wall.  204,  19  U  ed.  116,  showing  un- 
willingness to  admit  a  collision  to  be  accidental 
or  inevitable,  when  it  occurs  during  the  day,  in 
good  weather  and  with  time  enough,  and  one 
vessel  has  on  her  the  duty  to  keep  out  of  the 
way,  unless  the  evidence  of  fault  in  the  other  i» 
clear. 

The  Oovemor,  1  Cliff.  93 ;  The  John  Adams, 
1  Cliff.  404,  Clifford,  J.  p.  14;  The  Egyptian, 
8  Law  Times,  N.  S.  776,  a  strong  case,  where 
the  Privy  Council  held  a  vessel  liable  for  a  col- 
lision which  had  done  all  she  could  to  avoid  it, 
after  the  danger  was  discovered.  The  Clement, 
supra;  The  Cuba,  Lush  14,  6  Jur.  n!  S.  152; 
The  Neptune  (flf*.  John  v.  Paine),  10  How. 
683;  The  Oregon,  18  How.  670,  16  L.  ed.  516; 
The  Genesee  Chief,  12  How.  461 ;  Steamship  Co, 
V.  Rumball,  21  How.  Clifford,  J.  386,  16  L.  ed. 
149. 

IV.  A  steamer,  in  entering  a  harbor,  is  boimd 
to  great  caution.  The  vigilance  is  thrown  on 
her.  Ordinary  care  will  not  excuse  her.  Steam- 
ers in  such  instances  have  been  held  in  fault 
for  not  using  precaution,  although  they  may 
have  done  their  utmost  at  the  time. 

Culbertson  v.  The  Southern  Belle,  18  How. 
687,  16  L.  ed.  496;  The  Russia,  3  Ben.  471. 

If  the  nig:ht  is  too  dark  to  distinguish  a 
small  vessel  'in  season,  a  large  steamer  should 
not  attempt  to  go  down  the  furbor.  The  R.  B, 
Forbes,  1  Spr.  329. 

V.  The  Supreme  Court  always  holds  a 
steamer  responsible  for  the  selection  of  her 
course.  If  she  takes  an  unusual  course,  or  one 
that  involves  more  risk  than  another,  when  she 
has  an  election,  ot  voluntarily  puts  herself  in 
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position  where,  if  a  sailing  vessel  shall  hsppeo 
to  come  in  the  way,  she  cannot  avoid  her.  or 
cannot  do  so  without  extreme  measures  on  her 
part,  she  is  responsible  for  the  damage.  And, 
in  such  cases,  it  is  not  an  excuse  to  show  thai 
but  for  some  mere  error,  not  a  fault  in  the 
other  vessel,  or  some  accident  to  her,  the  col- 
lision might  not  have  occurred:  it  not  being 
made  clear  that  the  collision  was  occasioned  by 
"  fault  of  the  other  vessel,  to  which  the  course 
t^ken  by  the  steamer  did  not  contribute. 
Crockett  v.  The  Isaac  Newton,  18  How.  681.  15 
L.  ed.  492;  The  Southern  Belle,  supra;  Frets 
V.  Bull,  12  How.  466;  The  Russia,  3  Ben.  471; 
The  Roanoke  {  N,  Y,  d  Va,  8.  8,  Co.  v.  Col- 
dertcood)  19  How.  246,  16  L.  ed.  613;  The 
Peerless,  Vem.  &  Lush.  30;  The  Falkland, 
Brown  &  Lush.  204 ;  The  Fyenoord,  Swab.  377. 
Result  of  law  and  facts. 

I.  The  Java  had  the  usual  broad  channeU 
and  deliberately  elected  to  go  through  a  nar- 
row passage,  very  seldom  used  by  screw  steam- 
ers of  her  length  and  draft,  for  her  own  con- 
venience solely.  In  doing  this,  she  took  upon 
herself  the  risk,  if  ill  consequences  ensued. 

II.  It  is  proved  and  is  substantially  admitted 
by  the  experts  for  the  claimants,  that  such  a 
vessel  ought  not  to  go  through  that  passage  un- 
less the  passage  was  clear;  and  that  she  ought 
not  to  go  there  if  she  knew  she  was  to  meet  a 
vessel  there. 

III.  At  the  place  where  she  ported  her  helm 
to  go  that  way,  the  Java  could  not  see  the 
course  inside  the  school-ship.  Still,  if  she  had 
kept  close  on  the  north  side  of  the  channel,  the 
course  would  have  been  more  open  to  her  view. 
In  going  through  the  passage,  therefore,  she 
had  an  election,  and  chose  to  keep  in  the  mid- 
dle of  the  channel,  so  as  to  bring  her  to  such  an 
angle  with  the  school-ship  that  she  could  not 
see  objects  on  the  other  side,  or  on  the  star- 
board bow  of  the  school-ship.  She  is  charge- 
able with  negligence  in  this  election. 

IV.  The  passage  inside  was  hazardous  for  a 
screw-steamer  of  her  length  and  draft,  in  case 
any  craft  should  be  in  her  way  there. 

V.  It  is  clear  that  as  soon  as  she  saw  the  Me- 
Closkey,  a  collision  was  inevitable.  Neither 
her  helm  nor  her  machinery  nor  her  ground- 
tackle  nor  all  together,  could  prevent  it. 

VI.  The  Java  could  never  be  sure  that  small 
vessels,  tugb,  boats,  barges  and  scows,  might 
not  come  into  the  passage  at  any  moment. 

VII.  Of  the  many  hundred  passages  of  de- 
fendant's steamers  since  the  school-ship  was 
moored  there,  only  one  or  two  had  been  mside. 
Some  large  steamers  go  inside,  but  not  like  the 
Java,  and  it  is  to  be  presumed  that  they  keep 
on  the  north  side,  in  order  to  keep  the  passage 
open  to  vieF,  so  that  they  can  both  see  and  be 
seen. 

Therefore,  if  a  small  vessel  left  the  wharf  in 
East  Boston  to  go  inside,  and  saw  no  steamer 
in  view,  she  was  justified  in  supposing  she 
should  not  meet  one  imtil  she  got  clear  of  the 
school-ship.  This  crossing  the  stem  of  the 
school-ship  by  a  huge  screw-steamer,  was  a  8a^ 
prise. 

VIII.  The  collision  was  not  inevitable,  for 
there  were  two  other  courses  open  to  tiie  Java, 
in  one  of  which  it  could  not  and  in  the  other 
probably  would  not  have  occurred 
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IX.  The  Java  is  prima  facie  in  fault,  the  col- 
lision having  occurred  in  fine  weather  and  in 
broad  daylight.  No  accident  disabled  her  or 
put  her  to  disadvantage.  Nothing  happened 
that  she  was  not  bound  to  anticipate  as  possi- 
ble or  probable. 

She  must  make  good  the  damage,  unless  it 
appears  clearly  that  the  collision  was  caused 
by  the  fault  of  the  schooner. 

X.  No  fault  is  charged  on  the  schooner.  It 
is  only  said  that  if  her  sail  had  been  fully  up, 
she  would  have  been  earlier  seen  by  the  Java. 
No  one  can  tell  how  much  earlier,  or  whether 
enough  so  to  have  affected  the  result.  Besides, 
it  is  shown  that  the  Java  did  see  the  masts  of 
the  McCloskey  m  they  passed  along,  above  the 
hull  of  the  school-ship. 

The  McCloskey  was  neither  in  fault  nor  in 
error  in  not  havinc  her  sail  fully  up.  It  is 
natural  and  usual  that  a  vessel  leaving  a  near 
dock  without  sail  hoisted,  as  she  was  obliged 
to,  should  not  get  her  sail  fully  up  when  pass- 
ing the  bow  and  beam  of  the  school-ship.  It 
was  one  of  the  probabilities  the  Java  took  the 
risk  of  when  she  went  into  that  passage.  The 
Java  was  bound  to  anticipate  meeting  vessels 
without  masts  or  sails,  or  vessels  with  sails  in 
process  of  being  hoisted. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

On  the  7th  of  November,  1866,  the  Cunard 
Steamship  Java  entered  Boston  harbor  about 
noon,  in  fine,  clear  weather,  the  tide  being 
about  one  hour's  ebb,  and  the  wind  blowing  a 
three  or  four  knot  breeze  from  the  west.  Her 
berth  and  point  of  destination  was  a  wharf  at 
East  Boston,  about  two  thousand  feet  east  of 
the  Boston  couunercial  wharves.  Her  proper 
course,  in  coming  up  from  what  is  called  the 
upper  middle,  until  she  arrived  'within  about 
a  mile  of  the  commercial  wharves,  and 
190*]  'seven  eighths  of  a  mile  from  her  own 
dock,  was  about  northwest  by  west.     At  this 

Eoint,  a  direct  course  to  her  dock  would  require 
er  to  change  her  course  about  two  points  more 
to  the  north.  But  almost  directly  in  her  path, 
a  little  to  the  right  of  it,  lay  at  anchor  a  laree 
school-ship  for  the  instruction  of  boys,  nearly 
two  thirds  of  the  distance  between  her  and  her 
dock  and  about  seventeen  feet  out  of  water.  In 
getting  into  her  berth,  she  could  go  either  to 
the  right  or  left  of  this  school-ship.  The  main 
expanse  of  water,  two  thousand  feet  wide,  was 
to  the  left  of  the  school-ship;  but  there  was  a 
Buihcient  channel  of  about  five  hundred  feet  in 
width  at  that  period  of  tide  to  the  right  of  it. 
Her  most  direct  course  would  have  been  to  the 
left,  but  her  pilot  chose  the  right,  for  the  rea- 
son, as  alleged,  that  several  vessels  were  lyiug 
at  anchor  to  the  left  or  west  of  the  school-ship 
along  in  front  of  the  East  Boston  dock;  and  he 
judged  that  he  could  get  the  Java  more  easily 
into  her  berth  by  goiug  to  the  right. 

It  so  happened  that  just  aa  the  Java  ap- 
proached the  school-ship,  the  schooner,  James 
McCloskey  came  out  from  behind  it,  having 
been  previously  concealed  by  it;  her  sails  not 
being  up ;  and  although  the  Java  was  only  mak- 
ing about  two  knots  an  hour  and  used  every  ex- 
ertion that  human  skill  could  devise,  a  collision 
was  inevitable;  and  the  schooner  was  so  much 
injured  that  she  had  to  run  onto  the  East  Bos- 
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ton  flats,  to  prevent  sinking.  Tliis  suit  wa« 
brought  by  the  owners  of  tnc  James  McClos- 
key, to  recover  the  damage  to  vessel  and  carw. 

The  question  is,  whether  the  Java  is  at  fault; 
and  no  fault  is  seriously  suggested,  but  that  of 
going  to  the  ri^ht  of  thtf  school-ship.  The  dis- 
trict court  decided  in  favor  of  the  Java;  the 
circuit  court  in  favor  of  the  libelants.  The 
learned  judge  who  delivered  the  opinion  of  the 
latter  court,  in  answer  to  the  argument  that 
the  Java  pursued  an  unusual  course  in  attempt- 
ing to  go  to  her  dock  by  the  passage  to  the  right 
of  the  school-ship,  says:  "A  vessel  is  not  to  be 
considered  in  fault  merely  because  she  takes, 
for  reasons  of  her  own  convenience  or  necessity, 
an  unusual  course ;  but  when  there  is  a  usual  and 
an  unusual  course  for  her  convenience,  does  it 
at  her  peril,  and  is  bound  to  see  that  she  doea 
it  in  safety."  Again  he  says:  "Tlie  school-ship 
for  many  years  had  been  constantly,  during  the 
winter  months,  kept  moored  in  the  same  posi- 
tion, near  the  edge  of  the  channel.  She  was 
large  and  high  out  of  water.  The  pilot  of  the 
Java  knew  her  position,  and  that  the  view  of  a 
small  sailing  vessel  might  be  shut  out  by  the 
school-ship.  The  steamer  was  bound  to  guard 
against  the  emergency.  If  she  went  under  the- 
stem  of  the  school-ship  at  an  acute  angle,  un>- 
der  such  circumstances,  she  was  bound  by  law 
to  proceed  so  slowly  and  with  so  much  vigilance 
that  she  could  keep  out  of  the  way  of  the  sail- 
ing vessel."  If  these  expressions  mean  that  the 
Java  was  bound  to  use  more  than  ordinary  pre- 
caution by  reason  of  taking  an  unusual  route,, 
they  are  correct;  but  if  they  mean  that  she  was- 
liable  at  all  events,  whatever  precaution  slie 
took,  we  cannot  concur  in  the  position.  A  small 
vessel  might  have  been  concealed  by  the  school- 
ship,  and  might  have  come  out  upon  the  Java 
unawares,  whichever  side  of  the  school-ship  she 
had  gone.  It  was  shown  by  the  evidence  that 
the  Cunard  steamers  had  before  passed  in  by 
the  same  route  which  the  Java  took,  and  it 
seems  on  this  occasion  to  have  been  the  prc«fer- 
able  one,  inasmuch  as  the  Java,  from  her  great 
length,  could  not  by  herself,  have  turned  into 
her  dock  had  she*  taken  the  other  route  and 
gone  around  the  vessels  lying  at  anchor.  She- 
had  a  perfect  right  to  go  by  the  passage  which 
she  took,  as  much  so  as  the  James  McCloskey 
had  to  come  out  by  that  passage;  and  in  doing 
so,  she  was  not  liable  at  all  events;  she  was 
only  boun<l  to  use  that  degree  of  care  and  pre- 
caution which  the  particular  circumstances  of 
the  case  demanded.  There  is  not  the  slightest 
evidence  that  in  this  regard  anything  was  want- 
ing, or  that  there  was  any  lack  of  skill  or  vig- 
ilance on  the  part  of  the  pilot  and  crew  of  the 
Java. 

On  the  other  hand,  the  James  McCloskey  was 
not  without  fault.  She  had  been  towed  down 
from  one  of  the  East  Boston  wharves  to  the 
school-ship,  and  there  discharged  her  tug,  and 
floated  along  slowly  with  the  tide,  without 
having  her  sails  up  (her  crew  being  engaged  in 
hoisting  sail),  without  being  under  control,  and 
entirely  concealed  from  the  view  of  the  Java 
by  the  inter%*ention  of  the  school-ship.  She 
came  out  from  behind  the  latter  without  any 
notice  or  warning.  If  either  ship  is  to  blame,, 
we  think  the  blame  rests  with  her,  rather  than 
with  the  Java. 
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It  is  contended  that  the  Java  ought  to  have 
109*]  anticipated  ^the  possibility  of  a  small 
vessel  lying  behind  the  school-ship.  The  an- 
swer is  that  she  took  every  reasonable  precau- 
tion which  the  circumstances  required.  She 
proceeded  very  slowly,  only  two  knots  an  hour; 
.she  had  lookouts  posted  in  every  proper  place; 
as  soon  as  the  scnooner  was  seen,  she  took  ev- 
«ry  means  in  her  power  to  stop  and  back  and 
avoid  the  collision.  How  coul4  she  anticipate 
the  possibility  of  a  vessel  lying  behind  the 
«chooI-ship,  without  sails  hoisted,  incapable  of 
being  seen  in  a  bright,  clear  day,  drifting  along 
helplessly  with  the  tide,  ready  to  drop  under 
the  Java  at  her  approach?  Is  it  not  applying 
too  severe  a  rule  to  the  Java,  to  require  her  to 
anticipate  all  this,  and  to  require  the  schooner 
to  anticipate  nothing? 

It  seems  to  us  that  if  this  was  not  an  inevi- 
table accident,  so  far  as  the  Java  was  con- 
cerned, it  would  be  very  difficult  to  imagine  a 
^fkse  of  inevitable  accident  not  caused  by  exter- 
nal force,  as  of  winds  and  waves. 

The  decree  of  the  Circuit  Court  i$  reversed, 
tcith  directions  to  dismiss  the  libel. 

Dissenting,  Mr.  Justice  Clifford  and  Mr. 
Justice  DatIs. 


GEORGE  W.  DENT,  Plff.  in  Err^ 

V. 

FRANTZ  EMMEGER  et  at. 
(See  S.  C.  14  Wall.  308-314.) 
Spanish  titles  in  Louisiana — confirmation  of — 
survey,  when  necessary — Cerre   claim — sur- 
veys as  evidence, 

1.  Titles  which  were  perfect  before  the  cession 
of  the  territory  of  Louisiana  to  the  United  States, 
continued  so  afterwards,  and  were  In  nowise  af- 
fected by  the  change  of  sovereignty. 

2.  But  inchoate  rights  which  were  of  Imperfect 
obligation,  when  confirmed  by  Congress  took  their 
legal  validity  wholly  from  the  act  of  conflrmatlon. 
and  the  elder  confirmee  has  always  a  better  right 
than  the  Junior,  without  reference  to  the  date  of 
the  origin  of  their  respective  claims. 

8.  After  the  passage  of  the  act  of  1812.  the  claim 
of  the  village  of  Carondelet  was  still  indefinite  and 
unenforceable,  until  made  definite  and  located  by 
the  survey  prescribed  and  provided  for. 

4.  The  surrey  made  in  1817  and  approved  by  the 
Surveyor  General  In  1834,  is  binding  upon  the  vil- 
lage and  estops  It  from  claiming  any  land  beyond 
the  lines  thus  established. 

5.  The  Cerre  claim  was  confirmed  after  the  lines 
of  the  commons  had  been  defined  and  established 
by  the  surveys  of  1817  and  1834,  and  was  subject 
to  the  title  of  the  village,  and  cannot  prevail 
against  Its  title. 

6.  Documents  relating  to  surveys  and  a  plat  of 
a  survey  made  since  the  resorvey  In  1834,  were  In- 
competent evidence. 

[No.  125.1 

Argued  Mar,  5,  1872.     Decided  Apr,  8,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
•    The  case  is  stated  by  the  court. 

Messrs,  OloTer  St  Sliepley  for  plaintiff 
in  error. 

Mr,  Britton  A.  HIU  for  defendant  in  error : 

809*]  *Mr.  Justice  Swayne  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri. 

The  plaintiff  in  error  brought  an  action  of 
•Jectment  to  recover  the  premises  described  in 
his  declaration.  They  consist  of  thirty  acres  of 
land,  and  are  lots  90  and  91  of  the  commons 
tract  of  the  town  or  village  of  Carondelet.  ai 


subdivided  by  the  survey  made  by  Jasper  Myer, 
in  1837.  The  parties  waived  the  intervention 
of  a  jury  and  submitted  the  case  to  the  court 
The  court  found  the  facts  specially  and  ad- 
judged that  the  plaintiff  could  not  recover,  and 
that  the  Carondelet  title,  which  was  held  to  be 
the  better  one,  was  in  the  defendants.  In  the 
progress  of  the  cause,  the  plaintiff  offered  per- 
tain evidence  which  was  excluded  by  the  court, 
and  he  thereupon  excepted. 

Two  questions  are  presented  for  our  consid- 
eration : 

Whether  the  facts  found  are  sufficient  to  sup- 
port the  judgment  given ;  and. 

Whether  the  court  erred  in  excluding  the  e?i- 
dcnce  to  which  the  bill  of  exception  relates. 

The  examination  of  these  questions  renders 
it  necessary  to  consider  the  title  of  the  respec- 
tive parties  as  disclosed  in  the  record,  as  well 
as  the  testimony  excluded. 

The  premises  in  controversy  are  within  the 
territoiy  of  Louisiana  which  belonged  origi- 
nally to  France,  was  transferred  by  that  coun- 
try to  Spain,  and  by  Spain  subsequently  back 
to  France,  and  by  France  to  the  United  States 
by  the  Treaty  of  the  SOth  of  April,  1803.  Ca- 
rondelet was  a  village  of  that  part  of  the  ter- 
ritory which  subsequently  became  the  state  of 
Missouri,  and  contained  four  descriptions  of 
real  property.  They  were  known  as  in-lots, 
out-lots,  common  field  lots,  and  commons.  It 
is  with  the  last  only  that  we  have  to  do  in  this 
case.  At  the  period  of  the  transfer  to  the  Unit- 
ed States,  the  claim  of  the  village  to  the  prem- 
ises in  controversy  was  supported  by  no  cleair 
and  definite  evidence,  and  the  out-boimdaries  of 
the  tract  had  not  been  run.  On  the  25th  of 
December,  1797,  Soulard,  then  the  surveyor 
general  oif  the  territonr  of  Louisiana,  certitied 
that  at  the  request  of  the  inhabitante  of  the 
village  of  Carondelet,  Berthelemy  *had  [*310 
been  appointed  to  survey  the  tract  granted  to 
them  as  commons  by  Lieutenant  Qovemor  Tru- 
deau,  and  that  he  had  failed  to  perform  the 
work  by  reason  of  his  compass  being  found  oat 
of  order,  and  that  want  of  time  had  prevented 
the  surveyor  general  subsequently  from  having 
the  survey  miule. 

This  condition  of  things  subsisted  when  the 
territory  came  into  the  possession  of  the  Unit- 
ed States  under  the  Treaty  with  France  of  1803, 
and  it  continued  until  Congress  acted  upon  the 
subject.  By  the  act  of  June  13th,  1812  (2  Stat 
at  L.  748,  f  1) ,  it  was  declared  ''that  the  rights, 
titles,  and  claims  to  town  or  village  lote,  ont- 
lote  common  field  lote,  and  commons,  in,  ad- 
joining, and  belonging  to  the  several  towns  and 
villages,"  of  which  Carondelet  is  one,  'Vhieh 
have  been  inhabited,  cultivated,  or  possessed 
prior  to  the  20th  of  December,  1803,  are  hereby 
confirmed  to  the  inhabitente  of  the  respectir^ 
towns  or  villages  aforesaid  according  to  their 
several  righte  in  common  thereto."  It  was  pro- 
vided that  nothing  in  the  act  should  affect  the 
righto  of  persons  whose  titles  had  been  con- 
firmed by  the  board  of  commissioners  appoint- 
ed to  adjust  and  settle  such  claims.  It  wmi 
made  the  duty  of  the  principal  depu^  surveyor 
of  the  territory  to  survey,  where  it  had  not 
been  done^  the  out-boundary  lines  of  toe  vil- 
lages named,  so  as  to  include  the  out-lots,  com- 
mon field  lote  and  commons  belonging  to  them 
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ipectively.  Plats  of  the  surveys  were  to  be 
iorwarded  to  the  surveyor  general,  who  was  re- 
quired to  forward  copies  to  the  Commissioner 
x>f  the  General  Land  Office  and  the  recorder  of 
land  titles. 

The  act  of  April  29th,  1816  (3  Stat,  at  L. 
325),  provided  for  the  appointment  of  a  sur- 
Teyor  of  the  public  lands  m  the  territories  of 
Illinois  and  Missouri,  and  after  requiring  him 
to  appoint  a  sufficient  .number  of  skilful  sur- 
veyors as  his  deputies,  made  it  his  duty,  among 
other  things,  to  cause  to  be  surveyed  the  lands 
in  those  territories,  claims  to  which  had  been 
or  might  thereafter  be  confirmed  by  Congress, 
which  had  not  already  been  surveyed  according 
to  law, 

31  !•]  •Under  the  act  of  1812,  a  survey  of  the 
ont-boundary  lines  of  Carondelet  was  made  by 
Hector,  a  deputy  surveyor,  under  instructions 
from  the  office  of  his  principal,  and  the  survey 
and  field  notes  were  oeposited  in  that  office  in 
the  year  1817. 

The  act  of  January  27th,  1831  (4  Stat,  at  L. 
435 ) ,  declared  that  the  United  States  did  there- 
l>y  relinquish  to  the  inhabitants  of  the  villages 
named  in  the  act  of  1812  all  the  title  of  the 
United  States,  to  the  lots  and  commons  "in,  ad- 
joining, and  belonging  to  said  towns  and  vil- 
lages, to  be  held  according  to  their  respective 
rights,  to  be  regulated  and  disposed  of  accord- 
ing to  the  laws  of  Missouri." 

Pursuant  to  orders  from  the  surveyor  gen- 
eral, his  deputy.  Brown,  retraced  the  lines  of 
the  commons  of  Carondelet,  as  run  by  Rector, 
and  re-established  the  comers.  This  resurvey 
^as  returned  to  the  surveyor  general,  and  was 
approved  by  him  on  the  20th  of  July,  1834. 

Tnis  statement  exhibits  the  several  links  in 
the  defendants'  chain  of  title,  so  far  as  regards 
the  action  of  the  government. 

That  of  the  plaintiff  in  error  had  its  inception 
-also  at  a  period  preceding  the  Treaty  of  Ces- 
sions of  1803.  In  1789  the  then  lieutenant  gov- 
ernor of  upper  Louisiana,  on  the  petition  of  Ga- 
l>riel  Cerre,  conceded  to  him  a  tract  of  land  of 
ten  by  forty  arpents.  In  1812  Cerre  presented 
the  claim  for  confirmation  under  the  acts  of 
Congress  of  1805  and  1807,  and  it  was  rejected 
hy  the  commissioners.  It  was  presented  by 
Xlierre's  legal  representatives  before  the  com- 
missioners appointed  under  the  act  of  Congress 
of  July  9,  1832,  and  was  by  them  recommended 
for  confirmation,  and  was  confirmed  according- 
ly by  an  act  of  Congress  of  the  4th  of  July, 
1836.  5  Stat,  at  L.  127.  The  right  of  all  ad- 
verse claimants,  to  assert  their  claims  in  a 
^court  of  justice  waa  saved,  and  it  was  provided 
that  if  any  of  the  land  confirmed  had  been  locat- 
ed by  any  other  person  under  any  law  of  the 
United  States,  or  had  been  surveyed  and  sold  by 
the.  United  States,  the  confirmation  should  not 
avail  against  the  title  thus  acquired;  but  that 
312*]  *the  eonfirmee  might,  to  the  extent  of 
the  interference,  locate  his  claim  elsewhere  in 
the  state  of  Missouri  or  the  territory  of  Arkan- 
sas, as  the  claim  might  have  originated  on  one 
or  the  other,  upon  any  lands  of  the  United 
States,  subject  to  entry  at  private  sale.  Under 
this  act  the  claim  of  C^rre  ms  surveyed  for  the 
first  time,  and  the  survey  was  made  within  the 
limits  of  the  commons  of  Carondelet  as  previ- 
ously run  by  Rector  in  1817,  and  by  Brown  in 
1834.  Before  this  survey  the  Cerre  claim  wai 
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toUilly  undefined  and  uncertain  as  regards  its 
out-boundaries. 

The  act  of  March  3,  1869,  declared  that  the 
claim  of  the  legal  representatives  of  Cerre  was 
thereby  confirmed  "in  place,  subject  to  any  val- 
id adverse  rights,  if  such  there  he"  and  that  a 
patent  should  be  issued  accordinely.  A  patent 
bearing  date  the  3d  of  July,  1869,  was  accord- 
ingly issued.  It  was  admitted  in  the  court  be- 
low that  the  plaintiff  in  error  held  whatever  ti- 
tle was  conveyed  by  this  patent.  The  premises 
in  controversy  are  within  the  limits  of  the  Ca- 
rondelet commons  as  surveyed  by  Rector  and 
Brown,  and  embrace  the  premises  in  controver- 
sy in  this  suit. 

The  labor  of  our  predecessors  have  left  ua 
little  to  do«  and  a  few  remarks  will  be  sufficient 
to  dispose  of  the  case. 

Titles  which  were  perfect  before  the  cession 
of  tht  territory  to  the  United  States,  continued 
so  afterwards,  and  were  in  nowise  affected  by 
the  change  of  sovereignty.  17.  8.  v.  Roaelius, 
15  How.  36.  The  treaty  so  provided,  and  such 
would  have  been  the  effect  of  the  principles  of 
the  law  of  nations  if  the  treaty  had  contained 
no  provision  upon  the  subject.  According  to 
that  code,  a  change  of  government  is  never  per- 
mitted to  affect  pre-existing  rights  of  private 
property.  Perfect  titles  are  as  valid  under  the 
new  government  as  they  were  under  its  prede- 
cessor. Strother  v.  Luca3,  12  Pet.  412.  But 
inchoate  rights  such  as  those  of  Cerre  were  of 
imperfect  <S>ligation  and  affected  only  the  con- 
science of  the  new  sovereign.  They  were  not 
of  such  a  nature  (until  that  sovereign  gave 
them  a  vitality  and  efficacy  *which  they  [*313 
did  not  before  possess)  that  a  court  of  law  or 
equity  could  recognize  or  enforce  them.  When 
confirmed  by  Congress  they  became  American 
titles,  and  took  their  legal  validity  wholly  from 
the  act  of  confirmation  and  not  from  any  French 
or  Spanish  element  which  entered  into  their 
previous  existence.  The  doctrine  of  senior  and 
junior  equities  and  of  relation  back  has  no  ap- 
plication in  th%  jurisprudence  of  such  cases. 
The  elder  confirmee  has  always  a  better  right 
than  the  junior,  without  reference  io  the  date 
of  the  origin  of  their  respective  claims  or  the 
circumstances  attending  it.  Such  is  the  settled 
course  of  adjudication  both  by  this  court  and 
the  supreme  court  of  Missouri.  Menard  v. 
Masfey,  8  How.  307;  Chouteau  v.  Eckhart,  2 
How.  345;  Lea  Boia  v.  BrameU,  4  How.  449; 
Mackay  v.  DilUm,  4  How.  430;  Bird  v.  Mont- 
gotnery,  6  Mo.  514 ;  Mackay  v.  DilUmy  7  Mo.  7 ; 
Vasqueg  v.  Etoing,  42  Mo.  248. 

After  the  passage  of  the  act  of  1812  the  claim 
of  the  city  was  still  indefinite  and  unenforceable 
until  made  definite  and  located  by  the  survey 
prescribed  and  provided  for.  A  survey  made 
under  the  direction  of  the  officer  designated  to 
have  it  made  and  approved  by  him  was  final  and 
conclusive  unless  an  appeal  were  taken  to  the 
Commissioner  of  the  General  Land  Office.  M 0* 
nard  v.  Masaey,  8  How.  313.  The  survey  made 
by  Rector  in  1817,  retraced  by  Brown,  and  ap- 
proved by  the  surveyor  general  in  1834,  is  bind- 
ing upon  the  village  and  estops  her  from  claim- 
ing any  land  beyond  the  lines  thus  established. 
Carondelet  v.  8t,  Louie,  1  Black,  179,  17  L.  ed. 
102.  And  those  lines  must  necessarily  be  of 
equal  validity  as  regards  those  claiming  against 
her.    The  confirmation  by  the  act  of  1812  was 

839 


883^02 


SupBEicE  Court  of  tue  United  States. 


Dec.  Tnoi^ 


excluRive  except  as  to  adverse  claims  whicli  had 
then  been  confirmed.  The  Cerre  claim  was  not 
within  this  category.  It  was  confirmed  subse- 
quently, and  after  the  lines  of  the  commons 
had  heipn  defined  and  established  by  the  surveys 
of  1817  and  1834.  The  action  of  Congress  in 
confirming  it  was  in  every  instance  made  sub- 
ject to  all  prior  valid  conflicting  rights.  The 
title  of  the  village  asserted  in  this  litigation 
was  of  that  character. 

314*]  *L*pon  principle,  authority,  and  the  ex- 
press leginlation  of  CongrcHs.  we  are  constrained 
to  hold  that  the  adverse  claim  of  the  plaintifT 
in  error  cannot  prevail  against  the  title  of  the 
village. 

The  evidence  excluded  by  the  court  is  set  out 
in  full  in  the  bill  of  exceptions,  and  consij^ts  of 
copies  of  documents  relating  to  the  surveys  of 
Roctor  and  Brown.  The  first  of  these  docu- 
m'^uts  bears  date  on  the  24th  of  September, 
isao,  and  the  last  on  the  8th  of  October,  18r>.>. 
Thin'  are  communications  from  solicitors  of  the 
Innd  office,  setting  forth  objections  to  the  sur- 
vev8.  from  Commissioners  of  the  General  I^and 
Oflice,  the  surveyor  general  of  Illinois  and  Mis- 
souri, the  Secretary  of  War  and  the  Secretary 
of  the  Interior  upon  the  same  subject;  and  fi- 
nally a  plat  of  the  survey  as  retrace<l  by  Brown 
— ^with  a  certificate  appended  by  the  surveyor 
general — which  states  that  the  survey  so  traced 
was  sanctioned  by  the  Secretary  of  the  Interior 
on  the  23d  of  February,  1855.  with  a  large  res- 
en*ntion  in  favor  of  the  United  States  at  Jeffer- 
son barracks,  and  subject  to  all  other  adverse 
claims. 

As  the  right  of  the  village,  according  to  the 
judcment  of  this  court  in  Carondelet  v.  fit. 
Lovis  {supra),  had  been  fixed  by  the  resurvey 
oi  Brown,  in  1834,  which  was  conclusive,  as  re- 
gards all  adverse  individual  claims,  the  testi- 
mony was  clearly  irrelevant  and  incompetent 
and  was  properly  rejected.  The  Acts  of  1812 
and  1836  were  inapplicable  to  the  United  States 
and  did  not  affect  their  rights. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


THE  FIRST  NATIONAL  BANK  OF  BETHEL, 

Plff.  in  Err., 

V. 

THE  NATIONAL  PAHQUIOQUE  BANK. 

(See  S.  C.  14  Wall.  883-402.) 
yational  hanks^  where  may  he  aued-^isaolu- 
iion  of — effect   of — receiver's  decision,  koto 
reviewed. 

1.  National  banks  may  be  sued  In  anj  state, 
county  or  municipal  court  in  the  county  or  city  in 
which  they  are  located,  having  Jurisdiction  In  sim- 
ilar esses. 

2.  The  act  of  the  Comptroller  of  the  Currency  in 
appointing  a  receiver  of  a  national  bank  does  not 
work  Its  complete  dissolution,  but  the  bank,  as  a 
legal  entity,  continues  to  exist. 

3.  The  bank  may  still  sue  and  be  sued  In  all 
cases  where  it  may  be  necessary  that  the  corporate 
name  of  the  association  shall  be  used  for  that  pur- 
pose in  doslns  Its  business. 

4.  The  decision  of  the  receiver  disallowing  a 
claim  against  the  bank  Is  not  final,  but  is  subject  to 
review  In  the  state  court. 

[No.  116.] 
Argued  Feb.  21, 1872.    Decided  Apr.  8,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Errors  of 
the' State  of  Connecticut. 
The  case  is  stated  by  the  court. 
Ulessrs.  C.  B.  Ooodrloli,  Rofor  ATerlll, 
and  Lt/man  D.  Breuster  for  plaintiff  in  error: 
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An  association,  under  the  act  of  June  3, 1854^ 
ch.  106,  §  8,  shall  have  succession,  corporate  ex* 
istence.  for  the  period  of  twenty  years  from 
its  organization,  unl**s!»  sooner  dissolved:  Firsts 
accordinjf  to  the  provisions  of  its  articles  of  as- 
sociation; or,  second,  by  the  act  of  its  stock- 
holders owninn  two  tliirds  of  its  st4)ck;  or,, 
third,  unless  the  franchiKt*,  \^'hich  consists  in  a 
ri^ht  of  banking,  shall  be  forfeited  by  a  viola- 
tion of  the  act. 

The  bank  of  Bethel  committed  a  violation  of 
the  act,  Feb.  21,  1868,  at  which  time  it  failed  to 
redeem  some  of  it!«  circulating  notes,  which 
failure  was  duly  ascertniuod  by  the  Comptroller 
of  the  Currency,  who,  Feb.  2r».  acted  tliereupoo, 
by  tlie  appointment  of  a  recriver. 

The  result  is,  that  the  |>ower  of  succession, 
cor|>orntc  capacity,  ceased  to  exist  prior  to  May 
30.  18(iS,  at  which  time  the  defendant  in  error 
instituted  its  suit.  The  association  was  dis- 
solved ;  the  receiver  was  clothed  with  power  to 
reduce  the  assets  to  money,  by  suit  in  his  own 
name:  was  directed  to  pay  the  money  to  the 
Treasurer  of  the  Uniteil  States,  subject  to  the 
order  of  the  Comptroller  of  the  Currency  for 
the  use  of  those  entitled  as  creditors,  giving 
priority  of  payment  to  the  United  States:  the 
remainder  or  surplus  of  the  proceeds  after  the 
payment  of  debts,  to  be  paid  by  the  comptrol- 
ler to  the  shareholders  of  the  association  or 
their  legal  representatives,  in  proportion  to  the 
stock  by  them  respectively  held ;  and  not  to  the 
association  in  its  corporate  capacity. 

Vcrpfanck  ▼.  Ins.  Co.  2  Paige,  ch.  452. 

The  receiver  is  absolutely  vested  with  all  the 
property  and  effects  of  the  corporation.  The 
flnal  order  operates  as  a  virtual  dissolution  of 
the  corporation. 

Edw.  Rec.  ed.  1839,  p.  22n;  Greeley  v.  Kiwiffc, 
3  Story,  657;  Mumma  v.  Potomac  Co.  8  Pet 
281;  Hacon  v.  Rohertson.  18  How.  480,  15  L 
ed.  409;  hum  T.  Robertson,  6  Wall.  277»  18  U 
ed.  743. 

In  the  case  at  bar,  the  bank  of  Bethel  has 
been  deprived  of  its  assets:  has  been,  by  the 
action  of  the  comptroller,  prohibited  from  the 
exercise  of  any  of  its  franchises.  This  action  of 
the  comptroller  must  be  regarded  as  having  re- 
ceived judicial  sanction,  inasmuch  as  he  has  not 
been  restrained  in  the  manner  provided  in  the 
act,  %  50. 

May  30,  1868,  at  which  time  the  defendant  in 
error  commenced  its  suit,  the  bank  of  Betbd 
had  no  authority  to  pay,  and  was  prohibited 
from  paying  any  creditor.  It  had  no  meins 
within  its  control  with  which  to  pay.  If  the 
bank  had  authority  after  notice  by  the  comp- 
troller, under  S  46,  to  pay  a  creditor,  it  might 
by  such  payment  defeat  the  provision  of  the  set 
($50)  which  gives  to  the  United  States,  from 
the  assets  of  the  association,  priority  of  pay- 
ment, for  any  deficiency  in  the  redemption  of 
its  circulating  notes,  after  applying  the  bondi 
deposited  for  their  redemption.  8  16.  It  re- 
sults from  the  want  of  authority  to  pay  a  end- 
itor,  at  the  time  the  suit  by  the  defendant  in  er- 
ror was  instituted,  that  no  suit  at  law  in  aay 
court,  state  or  national,  could  be  instituted 
against  the  bank  of  Bethel. 

|i§  4(i-52:  Atlas  Bk.  v.  Xahant  Bk.  23  Pick. 
480:  Hubhard  v.  Bk.  7  Met  340. 

If  a  creditor,  after  the  appointment  of  a  re- 
ceiver, may  institute  a  suit  in  a  ooart  of  law, 
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•every  creditor  can,  and  by  such  course  of  pro- 
ceeding may,  disregard  the  winding  up  under 
the   direction  of   the  comptroller.     The   comp- 
troller, under  §  50,  it  is  submitted,  after  giving 
notice  for  three  consecutive  months,  calling  up- 
on all  persons  who  may  have  claims,  to  present 
"the  same  and  to  make  legal  proof  thereof,  may 
distribute  the  money  paid  by  the  receiver  into 
the  Treasury,  subject  to  the  order  of  the  comp- 
troller,   to   those   who   may   have   made   such 
proof;  and  if  no  creditor  has  proved  to  his  sat- 
isfaction, may  distribute  it  to  the  shareholders. 
The  fact  that  the  defendant  in  error  caused  a 
•copy  of  its  writ  of  attachment  to  be  given  to  the 
reci'iver,  does  not  bind  the  assets  in  his  hands, 
^cannot  impede  the  action  of  the  comptroller,  nor 
Tiave  the  force  and  effect,  indirectly,  of  an  in- 
Junctiop  which  the  state  court  could  not  grant. 
§  57 ;  Cane  v.  Terrell^  ante,  134. 

Sections  46  and  52  show  very  clearly  that  the 
Imnk  of  Bethel  could  not.  May  30,  1868,  by  its 
<!asliieT  or  any  other  officer,  confess,  or  authorize 
to  be  confessed,  a  judgment  against  the  bank, 
binding  upon  the  judgment  of  the  comptroller, 
x>r  upon  the  stockholders  of  the  bank. 

Bcttth  v.  Chndtrick,  2  Phil.  649;  Rochfori  v. 
3a  tier  shy,  2  H.  of  L.  Cas.  388. 

"An  insolvent  debtor  has  not  such  an  interest 
In  property  assigned  under  the  insolvent  debt- 
*or's  Acts,  as  to  entitle  him  to  enter  into  any  lit- 
igation concerning  it.'' 

Wistcall  V.  JSfamjMon,  14  How.  52;  Peale  v. 
J^hipps,  14  How.  308;  Vaughan  v.  Northup,  15 
Pet.  1 ;  M'illiams  v.  Benedict,  8  How.  107 ;  Bar- 
rw  v.  Denniey  3  Pet.  292. 

It  is  proved  in  §  50  that  "the  comptroller, 
after  the  appointment  of  a  receiver,  shall  cause 
notice  to  he  given,  calling  on  all  persons  who 
Imve  claims  against  such  association,  to  present 
the  sam.^  and  make  legal  proof  thereof.**  It  then 
•directs  the  comptroller,  after  providing  for  any 
deficiency  due  to  the  United  States,  to  make  a 
ratable  dividend  of  the  money  subject  t^  his  or- 
der, on  all  such  claims  as  may  have  been  proved 
to  his  satisfaction,  "or  adjudicated  in  a  court  of 
competent  jurisdiction," 

These  words  must  be  construed  with  reference 
to  the  purpose  and  provisions  of  the  section,  in 
connection  with  the  other  provisions  of  the  act 
of  which  they  constitute  a  part;  they  were  not 
designed  to  control  the  provisions  of  the  act, 
-which  authorized  the  comptroller,  in  five  differ- 
ent cases  (8§  12,  15,  31,  32,  46-50),  to  wind  up 
^e  affairs  of  an  association,  by  reason  of  cer- 
tain violations  of  the  act,  to  be  ascertained  by 
liimself  in  the  mode  prescribed  by  the  act.  Tliey 
-were  not  designed  to  authorize  the  claimants  to 
institute  suits  in  a  court  of  law  against  the 
comptroller,  to  determine  the  validity  of  their 
•claims.  §  57,  proviso.  They  were  not  designed 
to  authorize  the  institution  of  suits  against  a 
iMUiking  association  after  the  appointment  of  a 
receiver,  to  which  the  comptroller  is  nlbt  made 
and  cannot  be  made  a  party. 

These  words  can  have  full  force  and  effect  by 
applying  them  to  adjudications  against  a  bank, 
•which  may  have  been  made  prior  to  any  actifm 
by  the  comptroller.  When  so  made,  the  comp- 
troller is  clothed  with  authority  to  determine 
-whether  they  were  made  by  a  court  of  compe- 
i»nt  jurisdiction.  Any  other  construction  of 
-the  act,  it  is  submitted,  will  defeat  the  winding 
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up  for  which  the  act  provides,  and  render  it  nug- 
atory. A  claimant  cannot,  by  an  attachment, 
arrest  the  assets  of  a  bank  in  the  hands  of  a  re- 
ceiver appointed  by  the  comptroller;  sueh  re- 
ceiver, in  this  respect,  has  all  the  exemptions 
and  immunities  of  any  receiver,  by  whatever  au- 
thority appointed. 

After  an  association  has  been  placed  in  the 
hands  of  a  receiver,  the  statute  prescribes  the 
mode  of  winding  up,  which  includes  an  ascer- 
tainment of  the  creditors,  and  the  amounts  sev- 
erally due  to  them.  This  mode  of  proof  ex- 
cludes all  others.  This  cannot  be  doubted,  ex- 
cept by  holding  that  the  act  (S§  12,  15,  31,  32, 
46-50),  conferring  authority  upon  the  comp- 
troller of  the  currency  to  appoint  a  receiver;  to 
receive  proof  of  claims;  to  wind  up  the  affairs 
of  the  corporation,— is  unconstitutional.  The 
voluntary  winding  up  (§  42)  and  the  dissolu- 
tion which  is  provided  for  under  f  53,  by  judi- 
cial action,  as  already  stated,  depend  upon  dif- 
ferent considerations. 

Mmray  v.  Bridges,  10  Bam.  &  Adol.  589; 
Stevens  v.  Evans,  2  Bur.  1157;  Gates  v.  Knight, 
3  D.  &  E.  442 ;  Kennedy  v.  Gibson,  8  Wall.  498, 
19  L.  ed.  476 ;  Gary  v.  Curtis,  3  How.  236. 

The  defendant  in  error,  prior  to  the  com- 
mencement of  its  suit,  subsequent  to  the  notice 
given,  and  to  the  appointment  of  a  receiver  by 
the  comptroller,  who  called  upon  all  claimants 
to  present  and  make  legal  proof  of  their  claims, 
presented  the  claim  which  is  now  in  suit,  to 
Edgar  S.  Tweedy,  the  receiver  of  the  First  Na- 
tional Bank  of  Bethel,  by  whom  it  -was  disal- 
lowed. He  reported  his  action  in  this  respect 
to  the  comf)troller,  and  to  the  defendant  in  er- 
ror. By  this  presentation  the  Pahquioque  bank 
made  itself  party  to  the  winding  up  of  the  bank 
of  Bethel  under  the  direction  of  the  comptrol- 
ler. If  it  had  originally  a  right  of  election  of 
remedy,  which  is  not  admitted,  it  exercised  the 
right  and  could  not,  thereafter,  institute  a  suit 
against  the  corporation ;  certainly  not  in  a  court 
of  common  law,  nor  in  any  state  court,  for  the 
purpose  of  reversing  or  of  reviewing  the  disal- 
lowance. ' 

Messrs,  O.   S.   ScTmonr,   W.   L.   Taylor, 

and  M.  W,  Seytnour  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Associations  for  banking,  formed  pursuant  to 
the  p>;t  to  provide  a  national  currency,  and  duly 
authorized  by  the  Comptroller  of  the  Currency 
to  commence  the  business  of  banking,  become 
bodies  corporate  and  have  a  succession  for  the 
period  of  twenty  years  from  their  organization, 
unless  sooner  dissolved  according  to  the  provi- 
sions of  their  articles  of  association,  or  by  the 
act  of  the  shareholders  owning  two  thirds  of  the 
stock,  or  unless  the  franchise  shall  be  forfeited 
by  a  violation  of  the  act  under  which  the  associ- 
ation was  formed.  Such  an  association  is  al- 
lo\«^d  to  select,  subject  to  certain  conditions 
and  the  approval  of  the  Comptroller  of  the  Cur- 
rency, another  such  association  at  which  it  will 
redeem  its  circulating  notes  at  par,  but  the  pro- 
vision is  that  nothing  in  that  section  shall  re- 
lieve any  such  association  from  its  liability  to 
redeem  its  notes  in  circulation  at  its  own  coun- 
ter, at  par,  in  'lawful  money,  on  de-  1*392 
mand ;  and  in  case  of  failure  so  to  do,  the  holder 
may  cause  the  same  to  be  protested  in  one  pack- 
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age  by  a  notary  public,  unless  the  president  or 
cashier  of  the  association  which  issued  the 
notes,  or  the  president  or  cashier  of  the  associa- 
tion designated  as  the  place  for  redeeming  the 
same,  will  waive  demand  and  notice  of  protest 
and  execute  an  admission  in  writing  stating  the 
amount  demanded  and  the  fact  of  non-payment, 
and  it  is  made  the  duty  of  the  notary  forthwith 
to  forward  the  admission  or  notice  of  protest,  as 
the  case  may  be,  to  the  Comptroller  of  the  Cur- 
rency for  his  information  and  action  in  the 
premises. 

Notes  to  a  large  amount,  issued  by  the  corpo- 
ration  defendanU  for  circulation,  were  held  by 
the  corporation   plaintiffs,    and    the   plaintiffs 

S resented  the  same  to  the  defendants  for  re- 
emption,  and  the  defendants  failing  to  redeem 
the  same,  the  plaintiffs  offered  the  notes  for 
protest,  but  the  defendants  having  waived  de- 
mand and  notice  of  protest,  and  having  ten- 
dered an  admission  in  writing  stating  the 
amount  demanded  and  the  fact  of  non-payment, 
the  plaintiffs  accepted  the  written  admission, 
and  the  notary  forwarded  the  same  to  the  Comp- 
troller of  the  Currency  as  reauired  under  such 
circumstances.  Pursuant  to  tne  requirement  of 
law  the  Comptroller  of  the  Currency  appointed 
a  special  agent  to  ascertain  whether  the  facts 
set  forth  in  the  protest  were  true,  and  the  agent 
so  appointed  having  reported  that  the  defend- 
ants had  failed  to  redeem  in  lawful  money  their 
circulating  notes  when  payment  thereof  was 
duly  and  lawfully  demanded,  he,  the  Comptrol- 
ler of  the  Currency,  appointed  a  receiver  of  the 
delinquent  association,  with  all  the  powers,  du- 
ties, and  responsibilities  given  to  or  imposed 
upon  such  an  appointee  in  such  case  made  and 
provided,  and  the  record  shows  that  the  receiver 
entered  upon  the  duties  of  his  office  and  tcok 
possession  of  all  the  books,  records  and  assets, 
real  and  personal,  of  the  association,  and  that 
he  has  ever  since  had  the  exclusive  possession  of 
the  same,  to  be  disposed  of  according  to  law. 
Before  the  commencement  of  the  suit,  the  Comp- 
troller of  the  Currency  caused  notice  to  be  puo- 
lished  requiring  all  claimants  to  present  and 
393*]  make  proof  *of  their  claims  against  the 
delinquent  association,  and  the  record  also 
shows  that  the  plaintiffs  presented  the  claim  in 
controversy  to  the  receiver  for  allowance,  and 
that  the  receiver  having  disallowed  the  tiame, 
the  plaintiffs  instituted  the  present  suit  in  ibe 
state  court  to  recover  the  amotmt.  Appropri- 
ate proceedings  followed,  as  in  an  action  of 
assumpsit,  and  the  parties  having  been  heard, 
the  subordinate  court  where  the  suit  was 
brought  made  a  finding  of  facts,  but  reserved 
the  question  whether  the  case  ought  to  be  dis- 
missed for  want  of  jurisdiction,  and  if  not,  what 
Judgment  ought  to  be  rendered  in  the  case,  and 
all  questions  of  law  arising  upon  the  facts 
found,  for  the  opinion  and  advice  of  the  su- 
preme court  of  errors.  Proper  measures  were 
adopted  to  obtain  the  opinion  and  advice  of  the 
appellate  tribunal,  and  they  were  duly  received 
and  thereupon  the  subordinate  court  rendered 
Judgment  in  favor  of  the  plaintiffs  for  the  whole 
amount  claimed  in  the  declaration.  *  Proceed- 
incB  in  the  nature  of  a  writ  of  error  were  insti- 
tuted by  the  defendants,  by  which  the  cause 
was  removed  into  the  supreme  court  of  errors, 
where  the  parties  were  again  heard  and  the  de- 
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cision  of  the  court  of  errors  was  that  the  Jodg- 
ment  should  be  in  all  things  affirmed.  Final 
judgment  having  been  rendered  in  the  state 
court,  the  defendants  sued  out  a  writ  of  error 
under  the  25th  section  of  the  judiciary  act  and 
removed  the  cause  into  this  court. 

Four  only  of  the  errors  assigned  will  be  ex- 
amined, as  the  others,  in  the  view  of  the  case 
taken  by  the  court,  either  involve  substantially 
the  same  considerations  or  present  questions 
not  re-examinable  in  this  court  under  a  writ  of 
error  to  a  state  court.  Briefly  stated  the  er- 
rors assigned  to  be  examined  are  as  follows: 

( 1 )  That  the  state  court  had  no  jurisdiction 
of  the  case  or  of  the  parties  at  the  time  the  suit 
was  commenced. 

(2)  That  the  defendant  association  prior  to 
the  institution  of  the  suit  had  forfeited  its  fran- 
chise by  a  violation  of  the  act  under  which  it 
was  formed  and  had  been  dissolved  by  the  action 
of  the  Comptroller  of  the  Currency. 

(3)  That  the  defendant  association  could  not 
be  impleaded  *at  the  time  the  action  was  ['SM 
commenced,  as  prior  to  that  time  the  associa- 
tion was  prohibited  by  the  act  of  Congress  from 
paying  or  satisfying  any  of  its  creditors. 

(4)  That  the'  decision  of  the  receiver  disal- 
lowing the  claim  of  the  plaintiffs  was  final  and 
was  not  subject  to  review  in  the  state  court. 

Support  to  the  first  proposition  is  supposed  to 
be  derived  from  the  conceded  fact  that  such  as- 
sociations are  created  by  an  act  of  Congress  and 
that  they  are  instruments  of  the  national 
government  intrusted  with  the  power  of  earrr- 
ing  on  the  business  of  banking  and  of  emplor* 
ing  and  circulating  Treasury  notes  as  a  national 
currency,  subject  to  the  sifper%*ision  and  direc- 
tion of  the  Comptroller  of  the  Currency  and  of 
the  Secretary  or  the  Treasury.  Banking  as- 
sociations, it  is  said,  were  established  as  instru- 
ments by  which  the  government  might  perform 
the  trust  of  furnishing  and  regulating  the 
National  paper  currency,  and  the  argument  b 
that  inasmuch  as  they  are  instruments  of  the 
government  to  carry  into  effect  a  national 
purpose  they  cannot  be  impleaded  in  a  state 
court.  Confirmation  of  that  view  is  also  at- 
tempted to  be  drawn  from  the  fact  that  such 
associations  are  controlled  by  the  Treasury  De- 
partment, that  all  the  notes  which  they  circu- 
late as  money  are  received  from  the  Comptroller 
of  the  Currency,  and  that  they  cannot  issue  any 
instrument  for  circulation  or  use  as  money  ex- 
cept the  notes  intrusted  to  them  by  the  Comp- 
troller of  the  Currency,  as  authorized  by  the  act 
of  Congress. 

Beyond  all  doubt  such  associations  are  cre- 
ated by  an  act  of  Congress  and  for  the  purposes 
assumed  by  the  defendants,  but  the  condusioe 
attempted  to  he  drawn  from  those  facts  cannot 
be  sustained,  as  express  provision  is  made  by 
the  57tli  section  of  the  act  that  suits,  actions, 
and  proceedings  against  any  su<^  aasociatiofi 
may  be  had  ''in  any  state,  county  or  municipal 
court  in  the  county  or  city  in  which  said  associa- 
tion is  located,  having  jurisdiction  in  similar 
cases.  Commenced  as  the  action  was  in  the 
proper  court  of  the  state  where  the  association 
18  located  and  in  a  court  having  jurisdiction  in 
similar  cases,  which  is  not  denied,  *it  is  [*99^ 
quite  clear  that  the  objection  to  the  jurisdictioa 
of  the  court  founded  upon  the  diaracter  of  ^ 
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association  as  an  instrument  of  the  national 
government,  must  be  overruled.  Jurisdiction 
in  such  suits  is,  unquestionably,  vested  in  any 
circuit,  district  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established,  but  the  de- 
cisive answer  to  the  objection  of  the  defendants 
is  that  the  same  section  of  the  act  of  Congress 
gives  authority  to  creditors  to  prosecute  sugh 
controversies  in  "any  state,  county  or  municipal 
court  in  which  said  association  is  located''  in 
all  cases  where  it  appears  that  such  courts  have 
jurisdiction  under  ttie  state  laws  in  similar  con- 
troversies. Proceedings  to  enjoin  the  Comp- 
troller of  the  Currency  under  that  act  must,  it 
is  true,  be  instituted  and  prosecuted  in  a  circuit, 
district  or  territorial  court  of  the  United  States, 
but  the  act  allows  creditors  to  sue  in  the  proper 
state  courts  in  all  suits,  actions,  and  proceed- 
ings against  the  association,  as  specificiilly  pro- 
vided in  the  57th  section  of  the  act.  Authori- 
ties to  support  the  proposition  are  not  neces- 
sary, as  it  rests  upon  an  express  provision  in 
the  act  of  Congress.     13  Stat,  at  L.  116. 

11.  Associations  of  tlie  kind  have  a  succession 
for  the  period  of  twenty  years  from  their 
organization,  unless  sooner  dissolved  in  sonic 
one  of  the  modes  pointed  out  in  tlie  act  under 
which  such  associations  are  formed,  and 
throughout  that  period,  unless  sooner  dissolved, 
they  may  make  contracts  in  the  name  designat- 
ed in  their  organization  certificate  and  may  sue 
and  be  sued  or  complain  and  defend  in  any  court 
of  law  or  equity  as  fully  as  natural  persons. 
Such  corporate  franchises  cease  to  exist  when 
the  term  for  which  they  were  granted  expires, 
and  the  association  may  at  any  time  go  into 
liquidation  and  be  closed  by  the  vote  of  its 
slmreholders  owning  two  thirds  of  the  stock, 
but  it  is  not  necessary  to  remark  upon  those 
topics,  as  it  is  not  pretended  that  the  defendant 
association  has  ceased  to  exist  or  been  dis- 
solved in  either  of  those  modes.  All  such  as- 
396*]  soclations  *are  bound  to  redeem  their 
circulating  notes  either  at  their  own  counter  or 
at  such  other  similar  association  as  they  are  al- 
lowed to  select  for  that  purpose,  and  the  pro- 
vision is  that  if  any  association  shall  fail  either 
to  make  the  selection  or  to  redeem  its  notes  as 
required,  the  Comptroller  of  the  Currency  may, 
upon  receiving  satisfactory  evidence  thereof, 
appoint  a  receiver,  in  the  manner  provided  in 
the  act,  to  wind  up  its  affairs.  Holders  of  the 
circulating  notes  of  such  an  association  may  de- 
mand payment  thereof  at  the  office  of  such  as- 
sociation or  at  its  place  of  redemption  designat- 
ed as  aforesaid,  and  if  the  association  fail  to  re- 
deem the  same  in  lawful  money  they  may  cause 
the  same  to  be  protested,  as  before  explained, 
and  the  notary  on  making  such  protest  or  upon 
receiving  such  admission,  shall  forthwith  for- 
ward the  same  to  the  Comptroller  of  the  Cur- 
rency for  his  information  and  action  in  the 
premises.  Being  informed  of  the  default  of  the 
association  in  that  mode,  it  is  made  the  duty  of 
the  comptroller  to  make  an  examination  into 
the  facts,  and  if  satisfied  that  the  default  has 
been  committed,  to  give  notice  to  the  associa- 
tion; and  the  same  section  provides  that  from 
that  time  it  shall  not  be  lawful  for  the  associa- 
tion suffering  the  default  to  pay  out  any  of  its 
notes,  discount  any  notes  or  bills,  or  otherwise 
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prosecute  the  business  of  banking,  except  to  re- 
ceive and  safely  keep  money  belonging  to  it  and 
to  deliver  special  deposits.  On  receiving  such 
notice  the  Comptroller  of  the  Currency,  witb 
the  concurrence  of  the  Secretary  of  the  Treas- 
ury, may  appoint  a  special  a^ent  to  examine 
into  the  facts  of  the  case,  and  if  satisfied  from 
the  protest  or  the  report  of  the  special  agent 
that  the  charge  of  default  as  made  is  true,  he 
shall,  within  thirty  days,  declare  the  bonds  and 
securities  pledged  by  the  association  forfeited 
and  give  notice  to  the  holders  of  the  circulating 
notes  to  present  the  same  for  payment  at  the 
Treasury,  and  the  provision  is  that  in  that 
event  he  may  in  his  discretion  cause  an  amount 
of  the  bonds  pledged,  equal  at  current  rates  ta 
the  amount  paid  to  redeem  the  outstanding' 
notes  of  the  association,  or  he  may  cause  such 
an  amount  of  the  bonds  pledged  as  may  be  nec- 
essary to  redeem  the  outstanding  notes,  to  be  sold* 
at  ^public  auction;  or,  if  he  shall  be  of  ['SOT 
the  opinion  that  the  public  interest  will  be  best 
promoted  thereby,  he  may  sell  at  private  sjxle 
any  of  tlie  bonds  so  pledged  and  receive  therefor 
either  money  or  the  circulating  notes  of  such 
failing  association.  Power  is  also  conferred 
upon  the  Comptroller  of  the  Currency  in  such 
a  case  forthwith  to  appoint  a  receiver  to  take 
possession  of  the  books,  records,  and  assets  of 
every  description  of  the. association  and  to  col- 
lect all  debts  due  and  claims  belonging  to  it, 
and  upon  the  order  of  a  court  of  record  of 
competent  jurisdiction  he  may  sell  or  compound 
all  bad  .or  doubtful  debts  and  may  sell  all  the 
real  and  personal  property  of  the  association  on 
such  terms  as  the  court  shall  direct,  and  may, 
if  necessary  to  pajr  the  debts  of  the  association, 
enforce  the  individual  liability  of  the  stock- 
holders, as  enacted  by  the  12th  section  of  the 
act.  All  moneys  so  made  by  the  receiver  he  is 
to  pay  over  to  the  Treasurer  of  the  United 
States,  subject  to  the  order  of  the  Comptroller 
of  the  Currency,  and  he  is  also  to  make  report 
to  that  officer  of  all  his  acts  and  proceedings. 
Receivers  may  also  be  appointed  for  other 
causes  than  those  already  mentioned,  as,  for  ex- 
ample, in  case  the  monev  reserve  which  the  as- 
sociation is  required  to  have  on  hand  shall  fall 
below  the  prescribed  amount,  and  when  notified 
to  make  it  good  the  association  shall  fail  for 
thirty  days  to  comply  with  the  requirement,  or 
shall'irtil  for  thirty  days  to  increase  the  capital 
stock  of  the  association  to  jthe  minimum  amount 
required,  where  the  same  has  been  reduced  be- 
low that  amount  by  the  delinquency  of  the 
shareholders  and  consequent  sale  and  re- 
duction of  the  stock;  or,  in  case  any  such  as* 
sociation  which  is  required  to  keep  undi^ 
minished  the  twenty  per  centum  surplus  men- 
tioned in  the  12th  section  of  the  act,  shall  fait 
to  keep  it  good,  in  which  event  the  provisioir 
is  that  the  Comptroller  of  the  Currency  may 
compel  said  banking  association  to  close  its 
business  and  wind  up  its  affairs,  as  provided 
in  the  act  under  which  it  was  organized.  When- 
ever a  receiver  is  appointed  the  comptroller  is 
required  to  give  notice  of  the  fact,  requestin^f 
all  persons  having  claims  against  the  associa- 
tion to  present  the  same  and  to  make  the  legal- 
proof  thereof.  •Provision  is  first  to  be  ['SOS 
made  by  the  comptroller  for  refunding  to  the 
United  States  any  such  deficiency  in  r^eeniinur 
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"the  notes  of  the  association  as  is  mentioned  in 
Ihe  act,  and  having  refunded  that  amount  the 
comptroller  is  required  in  the  next  place  to 
make  a  ratable  dividend  of  the  money  paid  over 
to  liim  by  the  receiver  on  all  such  claims  as 
may  have  been  proved  to  his  satisfaction  or  ad- 
judicated in  a  court  of  competent  jurisdiction. 
Claims  proved  to  the  satisfaction  of  the  comp- 
troller are  to  be  included  in  the  list,  and  he  is 
also  to  include  in  the  list  all  claims  adjudicated 
in  a  court  of  competent  jurisdiction,  which 
shows  conclusively  that  claims  disallowed  by 
the  comptroller  may  be  prosecuted  in  a  court 
having  jurisdiction  in  such  cases.  Kennedy  v. 
•Oibtton,  8  Wall.  506.  19  L.  ed.  479.  Where  the 
•whole  assets  are  not  collected  and  distributed 
in  the  first .  dividend,  further  dividends  on 
•claims  proved  and  adjudicated  may  be  made  as 
the  proceeds  of  the  assets  are  collected  and  paid 
to  the  treasurer,  and  the  remainder,  if  any,  snail 
1>e  paid  to  the  shareholders. 

None  of  these  proccodings,  however,  support 
"tho  theory  that  the  association  ceased  to  exist 
"when  the  receiver  was  appointed,  nor  at  any 
lime  before  the  assets  of  the  association  were 
.  fully  administered  and  the  balance,  if  any,  is 
paid  to  the  owners  of  the  stock  or  their  legal 
representatives. 

J)elinquent  associations  whose  notes  have 
been  protested,  and  whose  officers  have  been 
notified  by  the  comptroller  that  proceedings  for 
liquidation  under  tiie  act  have  been  instituted, 
cannot  lawfully  pay  out  any  of  their  notes,  or 
discount  any  notes  or  bilk,  or  otherwise  prose- 
'Cute  the  business  of  banking,  except  to  receive 
and  safely  keep  money  belonging  to  the  associa- 
tion, and  to  deliver  special  deposits,  which  of 
Macii  refutes  the  theory  that  the  association  at 
that  stage  of  the  proceedings  has  ceased  to 
exist.  Kvidence  to  refute  that  theory  is  also 
found  in  the  proviso  to  the  50th  section  of  the 
act,  which  empowers  the  association,  if  they 
-deny  having  failed  to  redeem  their  circulating 
notes,  to  apply,  within  ten  days  after  being  so 
399*]  notified  by  the  comptroller  •that  such 
proceedings  have  been  commenced,  to  the  near- 
est circuit  or  district,  or  territorial  cmirt  of  the 
"United  States  to  enjoin  further  proceedings  in 
the  premises,  and  those  courts  are  invested  with 
full  jurisdiction  to  hear  and  determine  the  mat- 
ters put  in  issue  by  such  an  application. 

Such  associations  are  authorized  to  elect  or 
appoint  directors,  and  the  directors  are  em- 
powered to  exercise  all  such  incidental  powers 
418  shall  be  necessary  to  carry  on  the  business 
•of  banking.  They  may  make  by-laws,  discount 
And  negotiate  promissory  notes,  drafts,  bills  of 
exchange,  or  other  evidences  of  debt;  receive 
deposits,  buy  and  sell  exchange,  coin  and  bul- 
lion; loan  money  on  personal  security  and  ob- 
tain, issue  and  circulate  notes,  accordinsr  to 
the  provisions  of  the  act  to  provide  a  national 
currency.  Throughout  they  are  enjoined  to 
<!onform  to  the  regulations  of  that  act,  and  the 
provision  is  that  if  they  knowingly  violate  any 
of  its  provisions  or  knowingly  permit  them  to 
be  violated,  all  the  rights,  privileues,  and  frnn- 
•chises  of  the  association  derived  from  the  act 
shall  h*>  thereby  forfeited ;  but  the  further  pro- 
Tision  is  that  such  violation,  before  the  associa- 
tion shall  be  declared  dissolved,  shall  be  deter- 
mined and  adjudged  by  a  pro|>er  circuit,  dis- 
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trict,  or  territorial  court  of  the  United  States, 
which  shows  conclusively  that  the  act  of  the 
comptroller  in  appointing  a  receiver  does  not 
work  a  complete  dissolution  of  the  assodatioii, 
as  is  supposecl  by  the  defendants.  Frost  v. 
Coal  Co.  24  How.  283,  16  L.  ed.  639;  Ang.  k 
Ames,  Corp.  9th  ed.  777;  Abb.  Dig.  Corp.  IsS; 
Grant,  Corp.  295. 

III.  Express  pow«r  to  sue  and  be  sued,  com- 
plain and  defend,  in  any  court  of  law  and 
equity,  is  conferred  on  such  associations  by  the 
8th  section  of  the  act  providing  for  their  organ- 
ization, and  it  seems  quite  clear  that  the  as- 
sociation is  a  proper  party  to  be  sued  in  all 
matters  in  which  the  corporation  is  interested, 
unless  the  association  is  disqualified  for  that 
purpose  by  virtue  of  the  appointment  of  a  re- 
ceiver or  by  his  subse<juent  action  as  such  under 
his  appoifltment.  Neither  power  to  sue  nor  to 
be  sued  in  such  cases  is  *any where  in  [*400 
terms  conferred  upon  the  receiver,  nor  upon  the 
Comptroller  of  the  Currency  in  any  case  ex- 
cept when  he  institutes  a  suit  to  forfeit  the 
rights,  privileges  and  franchises  of  the  associa- 
tion, and  in  that  case  the  provision  is  expresa 
that  the  suit  shall  be  in  his  own  name.  Cos*'  r. 
TeiTelly  ante,  134.  Beyond  doubt  the  appoint- 
ment of  a  receiver  supersedes  the  power  of  the 
directors  to  exercise  the  incidental  powers  neces- 
sary to  carry  on  the  business  of  banking,  as  the 
receiver  is  required  to  take  possession  of  the 
books,  records,  and  assets  of  every  description 
of  the  association,  and  from  that  moment  the 
association  is  forbidden  to  pay  out  any  of  its 
notes,  disccunt  any  notes  or  bills,  or  otherwise 
prosecute  the  business  of  banking,  but  the 
corporate  franchise  of  the  association  is  not 
dissolved,  and  the  association  as  a  legal  entity, 
continues  to  exist,  as  is  sho\A-n  to  a  demonstra- 
tion by  the  fact  that  it  is  required  safely  to 
keep  the  money  on  hand  belonging  to  it,  and 
may  deliver  special  deposits  in  its  keeping  to 
the'  rightful  owners. 

Much  aid  cannot  be  derived  from  authorities 
in  the  examination  of  this  proposition,  as  the 
question  turns  chiefly  if  not  entirely  upon  the 
construction  of  the  act  of  Congress,  and  suf- 
fice it  to  say  that  we  are  all  of  the  opinion  that 
the  act  contains  nothing  in  its  subsequent  pro- 
visions inconsistent  with  the  theory  of  the 
plaintitfs,  that  the  association  may  sue  and  be 
sued,  complain  and  defend,  in  all  cases  where  it 
may  be  necessary  that  the  corporate  name  of 
the  association  shall  .be  used  for  that  purpose 
in  closing  its  business  and  winding  up  its  affairs 
under  the  provisions  of  the  act  which  authorized 
its  formation. 

Suits  and  proceedings  under  the  act,  in  which 
the  United  States  or  their  officers  or  agents  are 
parties,  whether  commenced  before  or  after  the 
appointment  of  a  receiver,  are  to  be  conducted 
by  the  district  attorney  under  the  direction  of 
tiie  solicitor  of  the  Treasury,  and  no  doubt  is 
entertained  that  the  directors,  from  the  time  a 
receiver  is  appointed,  cease  to  have  any  power 
in  respect  to  such  matters,  and  that  'the  ['401 
control  and  supervision  of  the  same  are  rested 
in  the  proper  officers  of  the  United  States. 
Claims  presented  by  creditors  may  be  proved 
before  the  comptroller  or  may  be  established  hr 
a  suit  against  the  association  in  any  court  of 
competent  jurisdiction.      Kennedy  v.  Gihsnm,  % 
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Wall.  50C,  10  L.  ed.  479.  Creditors,  says  the 
«ourt  in  that  case,  must  seek  their  remedy 
througli  the  comptroller,  in  the  mode  prescribed 
in  the  net  of  Congress,  and  cannot  proceed  di- 
rectly in  their  own  names  against  the  stock- 
holders or  debtors  of  the  corporation.  Suits 
may  be  brought  by  the  receiver,  both  at  law  or 
in  equity,  and  the  express  decision  there  is  that 
he  may  sue  in  his  own  name  or  in  the  name  of 
the  association  for  his  use,  and  no  reason  is 
perceived  to  doubt  the  correctness  of  the  rule 
adopted  in  that  case,  though  the  act  of  Congress 
does  not  in  terms  give  him  authority  to  sue  in 
his  own  name.  Booth  v.  Clark,  17  How.  322, 
15  L.  ed.  1G4. 

IV.  Enough  has  already  been  remarked  to 
ahow  that  the  fourth  proposition  of  the  defend- 
ants cannot  be  sustainea,  aa  the  act  of  Con- 
gress provides  that  the  receiver,  in  making  the 
bai^is  for  a  dividend,  shall  include  in  the  list 
not  only  claims  proved  before  him  to  his  satis- 
faction, but  claims  also  adjudicated  in  a  court 
of  competent  jurisdiction. 

Attempt  is  made  to  show  that  the  adjudi- 
cated claims  there  referred  to  are  only  such  as 
liad  been  adjudicated  before  the  receiver  was 
appointed,  but  the  court  is  of  the  opinion  that 
«uch  a  construction  is  not  warrantea,  either  by 
the  lan^inge  employed,  or  the  subject-matter 
to  which  it  relates,  or  the  purpose  to  be  accom- 
pli9h«Hl.  or  by  the  analogies  of  the  law,  or  the 
usual  vule«  of  interpretation  which  courts  ap- 
ply in  aK*ertaining  the  meaning  of  a  legislative 
provision  of  a  remedial  character.  Tested  by 
any  one  or  all  of  these  criterions,  the  court  is 
of  the  opinion  that  the  construction  assumed 
by  the  defendants  is  quite  too  narrow  to  carry 
into  effeft  the  intention  which  the  framers  of 
the  provision  had  in  view  at  the  time  it  was 
adopted.  Claims  presented  by  creditors  may  be 
provetl  before  the  receiver,  or  tliey  may  lie  put 
in  suit  in  any  court  of  competent  jurisdiction, 
402*]  as  a  means  of  ^establishing  their  valid- 
ity and  to  determine  the  amount  owed  by  the 
axsoeiation.  but  the  judgment  when  recovered 
will  not  give  the  creditor  any  lien  on  the  prop- 
erty of  tlie  delinquent  association,  nor  secure 
to  the  judgment  creditor  any  preference  over 
other  en^litors  whose  claims  are  proven  before 
the  receiver.  All  alike  must  await  the  action 
of  the  C  oniptroller  of  the  Currency,  and  be  con- 
tent with  a  just  and  legal  distribution  or  the 
proeiMnl!*  uf  the  assets  collected  by  the  receiver 
and  liquitlnted  by  the  comptroller  according  to 
tlie  act  of  Congress  in  stich  case  made  and  pro- 
vided. 

Nothing  further  need  be  remarked  in  respect 
to  the  other  errors  assigned,  as  it  is  clear  that 
the  concluMions  announced  dispose  of  all  the 
question^  in  the  case  which  are  examinable  un- 
<ler  a  writ  of  error  to  a  state  court. 

Judgment  affirmed, 

UNITED  STATES,  Plff.  in  Err,, 

V, 

CHARLES  J.  BALLARD  et  aL 

<See  8.  C.  14  Wall.  457-463.) 
Fees  of  collector — immaterial  plea, 

1.  T'ndcr  the  act  of  Jun<»  17.  1864,  a  con«»ctor  Is 
authorized  to  retain  all  descriptions  of  fees  paid 
him,  nor  in  excess  of  $*i,50u. 

2.  Where  a  demurrer  to  a  plea  was  overruled, 
and  the  plaintiff  did  not  reply,  but  allowed  Judg- 
14  Wall.  U.  S.  Book  20. 


ment  to  be  entered  upon  the  plea,  another  plea  of 
nil  debet  became  immaterial,  and  the  judgment  was 
properly  entered  for  the  defendant. 

[No.  129.] 
Submitted  Mar,  6,  1872,    Decided  Apr.  8,  1872. 

IN  ERROR  to  the  Circuit  Court  of  tlie  United 
States  for  the  Northern  District  of  Ohio. 
This  was  an  action  of  debt  against  Charles  J. 
Ballard  and  his  sureties  on  his  official  bond,  as 
collector  of  customs  for  the  district  of  Cuya- 
hoga. 

The  breach  assigned  Is  the  refusal  of  said  col* 
lector  to  pay  over  to  the  plaintiff  the  amount  of 
certain  sums  of  money  received  from  the  own- 
ers of  steamboats,  as  compensation  for  inspec- 
tions and  examinations,  and  from  engineers  and 
pilots,  for  certificates  granted  them  by  the  in- 
spector. 

The  defendants  filed  two  pleas,  viz,: 

First,  yn  debet,  concluding  to  the  country. 

Second.  A  special  plea  concluding  with  a 
verification. 

Upon  the  first  plea  issue  was  joined ;  to  the 
second,  plaintifl^  filed  a  general  demurrer,  and 
the  defendants  their  joinder  therein. 

The   circuit   court   overruled   the  demurrer, 
and  thereupon,  without  disposing  of  the  issue  • 
to  the  country,  rendered  judgment  for  the  de- 
fendants. 

The  case  further  appears  in  the  opinion. 

Air,  B.  H.  BrUtow,  for  plaintiff  in  error: 

The  order  of  the  court  overruling  the  demur- 
rer, treats  it  as  a  demurrer  to  botli  pleas;  but 
this  is  obviously  a  mistake,  since  the  similiter 
to  the  first  plea  precedes  the  demurrer,  which, 
in  terms,  applies  only  to  the  second.  The  judg- 
ment, however,  extends  to  the  whole  case,  and 
is  final.  , 

It  is  submitted  that  the  circuit  court  erred: 

First.  In  overruling  the  demurrer  to  tlie  sec- 
ond plea. 

Second.  In  rendering  final  judgments  for  de- 
fendants on  the  pleadings. 

Mr.  A.  O.  Riddle  for  defendants  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  general  question  in  this  case  is  whether 
certain  collectors  of  the  customs  are  entitled  to 
retain  for  their  own  use  moneys  received  by 
them  from  the  owners  of  steamers,  and  from 
engineers  and  pilots,  by  virtue  of  the  3ist  sec- 
tion of  the  act  of  August  30,  1852.  The  right 
to  retain  such  moneys  is  asserted  under  the  2d 
section  of  the  act  of  July  17,  1864.  That  act 
provides  that  the  collectors  referred  to  shall  re- 
ceive an  annual  compensation  of  $1,000,  and  in 
addition  thereto,  the  fees  now  collected  under 
the  general  regulation  of  the  Treasury  Depart- 
ment of  February,  1857,  and  a  commission  of 
three  per  cent  on  all  moneys  collected  and  ac- 
counteKl  for  by  them  respectively;  provided, 
that  the  aggregate  compensation  derived  from 
salaries,  fees,  and  commissions,  shall  not  exceed 
the  sum  of  $2,500  per  annum.  The  act  further 
provides  that  any  excess,  after  deducting  the 
necessary  expenses,  shall  be  paid  into  the  Treas- 
ury of  the  United  States,  fees  and  emoluments 
of  all  kinds  to  be  accounted  for  as  provided  by 
the  12th  section  of  the  act  of  the  7th  of  May, 
1822. 

The  question  is  whether  the  description  of 

fees  now  collected  under  the  general  regulations 
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of  the  Treasury  Department  of  February,  1857, 
includes  the  sums  collected  under  these  regula- 
tions for  licenses  to  steamers,  and  as  compensa- 
tion for  the  inspections  and  examinations  made 
for  the  year  under  the  steamboat  act  of  August 
30,  1852,  in  addition  to  the  fees  for  issuing  en- 
rollments and  licenses. 

These  sums  are  collected  as  fees  under  the 
regulations,  and  are  not  distinguished  from 
the  collector's  fees  proper,  except  by  the  cir- 
cumstances that  they  are  described  as  a  com- 
pensation for  inspections  and  examinations. 
The  provision  that  these  sums  shall  be  quarter- 
ly accounted  for  and  paid  over  to  the  United 
States  does  not  distinguish  them  from  fees  and 
emoluments  to  be  accounted  for  under  the  act 
of  the  17th  of  July,  1864,  or  under  the  regula- 
tions of  the  Treasury  Department  of  February, 
1857. 

The  language  of  the  regulations  is  that  the 
fees  are  to  l£  charged  and  collected  and  ac- 
counted for  and  paid  over  to  the  United  States 
by  collectors,  in  the  same  manner  as  other  rev- 
enue. This  language  obviously  means  that  they 
are  to  be  accounted  for  in  all  cases,  and  paid 
over,  unless  retained  under  authority  of  law. 
.  The  act  of  July  17,  1864,  authorizes  the  collect- 
or to  retain  the  fees  and  a  commission  of  three 
per  cent  on  moneys  collected  and  accounted  for, 
•paying  over  to  the  Treasury  only  the  excess 
beyond  $2,500;  and  there  is  no  distinction  in 
the  regulations  between  the  fees  for  admeasure- 
463*1  ment,  licenses,  *etc.,  and  the  fees  for 
licenses  as  a  compensation  for  inspection  and 
examinations. 

We  think,  therefore,  that  the  collector  was 
authorized  to  retain  all  descriptions  of  fees 
paid  him  not  in  excess  of  ^2,500.  It  follows 
that  the  demurrer  was  properly  overruled ;  and, 
as  the  plaintiff  did  not  think  it  proper  to  reply, 
but  allowed  judgment  to  be  entered  upon  the 
plea,  the  other  plea  of  nU  debet  became  imma- 
terial, and  the  judgment  was  properly  entered 
for  the  defendant. 

It  is,  therefore,  affirmed, 

FREDERICK  STEINES,  Washington  Iman, 
Benjamin  F.  Reed,  for  Themselves  and  Five 
Hundred  Other  Citizens,  Tax  Payers  and 
Property  Holders,  of  Franklin  County,  Mis- 
souri, Plffa,  in  Err,, 

V, 

FRAx^KLIN  COUNTY,  John  Wall,  Amos  P. 
Foster,  Francis  Becker,  Charles  Reinhard, 
W.  J.  Budd,  W.  H.  Decker  et  al 

(See  S.  C.  14  Wall.  15-23.) 

Jurisdiction  over  state  court — motion  for  re- 
hearing— not  re-ewa^ninable  —  jurisdictional 
questions, 

1.  This  court  has  no  jorlsdlction  under  a  writ  of 
error  to  a  state  court,  of  an  ordinary  bill  to  set 
aside  a  contract  alleged  to  have  been  executed  by 
the  ofncera  of  a  county,  without  authority  of  law. 

2.  The  decision  of  a  state  court  in  granting  or 
refusing  a  motion  for  rehearing  in  an  equity  suit. 
Is  not  re-examlnable  In  this  court,  although  If  the 
grounds  relied  upon,  had  been  embodied  In  the  bill 
of  complaint,  they  wpold  have  been  sufficient  to 
raise  questions  re-examlnable  here. 

3.  Necessary  jurledlctlonal  allegations  cannot 
properly  be  Introduced  for  the  first  time  on  a  mo- 
tlon  for  rehearing.     

Note. — Wftat  is  "final  decree*'  or  iudymcnt  of 
state  or  other  court,  from  which  appeal  lies — see 
notes,  5  U  ed.  U.  8.  302 ;  17  C.  C.  A.  238 ;  28  C. 
C.  A.  482. 
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4.  Where  the  motion  might  have  been  dented  op. 
on  other  grounds  than  those  which  give  JnrlttUle- 
tion  to  this  court,  and  It  does  not  appear,  eren  if 
those  questions  did  arise  in  the  case,  that  either  of 
them  was  decided  by  the  state  court,  this  court  has 
no  jurisdiction. 

[No.  503.] 

Argued  Apr.  5,  1812.    Decided  Apr.  15,  187f. 

IN  ERROR  to  the  Supreme  Court  of  the  SUtt 
of  Missouri. 

The  case  is  stated  in  the  opinion. 
Messrs.  M.  Blair  and  F.  A.  Dlok  for  de- 
fendants in  error. 

Messrs.  T.  W.  B.  Crews,  J,  8.  Laurie,  and 
W.  H.  Letolier  for  plaintiffs  in  error. 

Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court: 

Jurisdiction  may  be  exercised  by  this  conrt 
in  three  classes  of  cases  where  a  final  judgment 
or  decree  in  any  suit  in  the  'highest  court  [^16 
of  a  state  in  which  a  decision  in  the  suit  ooold 
be  had,  is  brouprht  here  by  virtue  of  a  writ  of 
error  to  the  state  court,  as  authorized  to  be  is* 
sued  imder  the  act  to  amend  the  act  to  establish 
the  Federal  judicial  courts.  1  Stat,  at  L.  85; 
14  Stat,  at  L.  386. 

First.  Where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of  or  authority  exer- 
cised under  the  United  States,  and  the  decisico 
is  against  their  validity. 

S^nd.  Where  is  drawn  in  question  the  va- 
lidity of  a  statute  of  or  an  autnority  exercised 
under  any  state,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  is  in  fa- 
vor of  their  validity. 

Third.  Where  any  title,  right,  privilege,  or 
immunity  is  claimed  under  the  Constitution  or 
any  treaty  or  statute  of,  or  commission  held,  or 
authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  priv- 
ilege, or  immunity  specially  set  up  or  daimed 
by  either  party  under  such  Constitution,  treaty, 
statute,  commission,  or  authority. 

Certain  tax  payers  of  the  county  oomplained 
in  the  state  court  that  the  county  court  of  the 
county  entered  into  a  written  agreement  with 
the  parties  therein  named  to  construct  a  certain 
county  road  and  to  pay  the  contractors  for  the 
work  and  materials  in  constructing  the  same 
the  several  sums  and  at  the  rates  tl^rein  sped- 
fled ;  that  the  coimty  court  agreed  to  make  the 
payments  in  the  bonds  of  the  county,  and  that 
the  contractors  agreed  to  accept  the  bonds  of 
the  county  in  payment  of  all  claims  under  the 
contract;  that  bonds  of  the  coimty  to  the 
amount  of  $205,000  were  accordingly  issued  hy 
the  county  court,  and  were,  by  the  authori^ 
of  the  county  court,  delivered  to  the  contract- 
ors ;  that  the  county  court  did  not,  before  mak- 
ing the  contract,  submit  the  amount  of  the  pro- 
pped expenditure  to  the  voters  of  the  coontf 
at  an^  election  whatever,  general  or  special,  at 
any  time  or  in  any  manner,  *  as  required  (^17 
by  tlte  law  of  the  state  in  such  case  nuule  and 
provided. 

Complaint  is  also  made  that  the  county  court 
afterwards,  on  the  2d  of  July,  in  the  same  year, 
passed  an  order  making  the  bonds  transferable 
by  the  indorsement  of  the  contractors,  and  <ti- 
rected  that  the  clerk  should  indorse  the  order 
on  the  back  of  the  bonds;  and  that  the  county 
court  on  the  following  day  also  ordered  the 
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county  clerk  to  reissue  one  hundred  and  eighty- 
six  bonds  in  substitution  of  the  same  number 
previously  deliyered,  to  correct  an  error  in  their 
execution:  and  also  that  the  coimty  court,  on 
the  6th  of  May,  in  the  following  year,  ordered 
the  county  clerk  to  issue  bonds  lor  the  purpose 
of  exchai^ng  and  taking  up  all  bonds  previ- 
ously issued  lor  the  construction  of  such  roads 
and  bridges,  whether  completed  or  in  the  prog- 
ress of  construction,  it  being  understood  that 
all  bonds  issued  prior  to  that  date  should  be 
canceled  and  destroyed,  and  that  warrants 
should  also  issue  for  the  payment  of  such  in- 
terest as  had  accrued  to  that  time,  and  the 
charge  is  that  bonds  were  issued  under  that  or- 
der to  an  amount  eoual  to  the  whole  amount  of 
the  bonds  held  by  tne  contractors  and  all  other 
holders,  amounting  in  the  aggregate,  reckoning 
both  issues,  to  $600,000,  and  that  warrants  for 
the  payment  of  interest  to  that  date,  amount- 
ing to  $30,000,  were  also  issued,  and  yet  the 
complainants  charge  that  the  bonds  previously 
issued  have  never  been  canceled,  delivered  up 
or  destroyed,  but  that  they  remain  to  this  day 
a  charge  against  the  property  headers  and  tax 
pavers  of  the  county. 

^ey  also  charge  that  the  original  agreement 
was,  by  collusion  between  the  judges  of  the 
county  court  and  the  contractors,  fraudulently 
antedated  and  made  to  bear  a  rate  of  interest 
greater  than  the  lesal  rate  at  the  time  the 
agreement  was  actually  executed,  and  they  also 
charge  the  fact  to  be  that  the  road  is  not  made 
nor  the  work  performed  in  accordance  with  the 
contract  and  specifications,  and  that  the  county 
court,  or  a  majority  of  the  judges  thereof,  act- 
ing collusively  with  the  contractors,  fraudu- 
18*]  lently  connived  at  these  flagrant  •viola- 
tions of  the  contract  to  the  great  injury  and 
oppression  of  the  property  holders  and  tax 
payers  of  the  county. 

Other  acts  equally  fraudulent  and  oppressive 
are  also  charged  against  the  respondents  in  the 
bill  of  complaint,  and  the  complainants  finally 
allege  that  the  contract  and  agreement,  and  all 
the  orders  of  the  county  court  based  upon  the 
same  or  in  relation  thereto,  are  without  author- 
ity of  law  and  contrary  to  the  provisions  of  the 
statute  applicable  in  such  cases,  .and  that  the 
bonds  are  fraudulent,  null  and  void;  and  they 
pray  that  an  order  may  be  made  declaring  that 
the  contract  and  agreement,  and  all  the  orders 
of  the  county  court  based  upon  the  same  or  in 
relation  thereto,  are  null  ana  void  and  of  no  ef- 
fect, and  that  the  parties  holding  the  bonds 
shall  deliver  the  same  up,  that  the  same  may  be 
canceled,  annulled  and  held  for  naught;  and 
that  an  injunction  may  be  issued  enjoining  and 
restraining  the  respondents  from  negotiating, 
selling,  transferring  or  disi)osing  of  the  bonds, 
and  enjoining  and  restraining  the  county  and 
the  county  treasurer  from  paying  the  same, 
either  interest  or  principal. 

Service  was  maide  and  the  respondents  ap- 
peared and  filed  an  answer,  in  which  they  ad- 
mit that  the  county  court  did  not  submit  the 
amount  of  the  proposed  expenditure  to  the 
voters  of  the  county,  but  they  deny  that  it  was 
required  by  law  that  the  county  court  should 
do  so  before  making  the  contract  for  the  con- 
struction of  the  road.  They  admit  that  inter- 
est was  paid  as  alleged  and  tiiat  the  bonds  of 
14   Wall. 


the  county  in  lieu  of  those  first  issued  were  re- 
issued to  the  contractors,  but  they  aver  that  it 
is  not  true  that  bonds  of  the  county  were  re-is- 
sued to  any  other  persons,  and  they  deny  that 
the. bonds  of  the  counbr  were  issued  to  any 
greater  amount  than  $205,000  or  that  any 
greater  amoimt  was  ever  paid  to  the  contract- 
ors on  account  of  the  road  described  in  the  con- 
tract ;  and  they  also  aver  that  a  like  amount  of 
bonds  in  lieu  of  those  re-issued  were  at  the 
same  time  given  up,  canceled  and  retired. 

Apart  from  the  merits  they  also  deny  that 
the  agreement  was  antedated  as  alleffcd,  and 
they  also  controvert  each  and  every  ille-  [•IS 
gal  and  irregular  ac^  set  up  in  the  bill,  and 
specifically  deny  all  charges  of  fraud,  collusion 
and  want  of  good  faith  therein  alleged  and  im- 
puted, and  they  aver  that  they  have  complied 
in  all  respects  with  their  obligations  and  duties 
in  the  premises. 

Amendments  were  afterwards  made  to  the 
bill  and  new  parties  respondents  were  added, 
and  the  complainants  filed  the  general  replica- 
tion and  the  parties  proceeded  to  take  proofs, 
and  having  been  fully  heard  upon  the  merits, 
the  court  made  the  following  finding  of  facts: 
That  none  of  the  allegations  of  fraud  or  collu- 
sion are  proved,  and  that  no  fraud,  collusion 
or  conspiracy  existed  as  charged;  that  the 
bonds  in  question  were  not,  nor  were  any  of 
them,  issued  without  authority  of  law,  and  that 
the  same  were  and  are  valid,  and  were  issued 
under  legal  authority;  that  the  contractors 
were  not  the  holders  or  owners  of  any  of  the 
bonds  at  the  commencement  of  the  suit;  and 
that  the  defendants  who  were  holders  of  the 
bonds  at  that  time  became  such  in  good  faith 
for  value;  and  that  they  were  and  are  innocent 
holders  and  unaffected  by  any  irregularity 
which  may  have  existed  in  the  issue  of  the 
bonds.  Consequently,  the  court  denied  the 
prayer  of  the  complainants  for  an  injunction 
and  dismissed  their  bill  of  complaint.  Excep- 
tions were  filed  by  the  complainants,  pursuant 
to  the  practice  in  that  court,  and  the  cause  wa^ 
removed  into  the  supreme  court  of  the  state, 
where  the  decree  of  the  subordinate  court  was 
in  all  things  affirmed. 

Argument  to  show  that  the  case  as  exhibited 
in  the  pleadings  does  not  present  any  question 
cognizable  in  this  court  under  a  writ  of  error 
to  a  state  court  is  hardly  necessary,  as  neither 
the  bill  of  complaint  nor  the  answer  contains 
any  averment  wnich  would  warrant  such  a  con- 
clusion or  which  has  any  tendency  to  support 
such  a  theory.  Instead  of  that,  the  bill  is  an 
ordinary  bill  to  set  aside  a  contract  alleged  to 
have  been  executed  by  the  officers  of  a  county 
without  authority  of  law,  and  for  an  injunc- 
tion to  enjoin  and  restrain  the  county  from 
paying  certain  bonds  issued  under  the  contract 
*to  pay  certain  contractors  for  the  con-  [*20 
struction  of  a  certain  road  described  in  the  con- 
tract, and  from  levying  any  taxes  upon  the 
property  holders  of  the  county  for  that  pur- 
pose, because  the  bonds,  as  the  complainants  al- 
lege, were  issued  without  authority  and  con- 
trary to  law  and  through  fraud  and  collusion 
between  the  county  court  and  the  contractors; 
and  also  to  enjoin  and  restrain  the  holders  of 
the  bonds  from  transferring  or  otherwise  dis- 
posing of  the  bonds  to  other  parties. 
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Clearly  the  pleadings  do  not  present  a  case 
where  is  drawn  in  question  the  validity  of  or 
an  authority  exercised  under  the  United  States 
or  where  is  drawn  in  question  the  validity  of  a 
statute  of  or  an  authority  exercised  under  any 
state  on  the  ground  of  its  being  repugnant  to 
the  Constitution,  treaties  or  laws  of  the  United 
States;  or  where  any  title,  right,  privilege,  or 
immunity  is  claimed  under  the  Constitution  or 
any  treaty  or  statute  of  or  commission  held  or 
authority  exercised  imder  the  United  States ;  or 
where  is  drawn  in  question  the  construction  of 
the  Constitution  or  of  a  treaty  or  statute  of  or 
commission  lield  under  the  United  States  as 
the  language  is  in  the  corresponding  provision 
of  the  judiciary  act.  Cases  not  falling  within 
one  or  the  other  of  the  three  classes  of  cases 
mentioned  are  not  reexaminable  in  this  court 
under  a  writ  of  error  to  a  state  court,  as  the 
court  possesses  no  other  appellate  jurisdiction 
in  such  cases  than  that  conferred  by  those  pro- 
visions. Apply  that  rule  to  the  present  case, 
and  it  is  as  clear  as  anything  in  legal  investi- 
gation can  be,  that  tlie  pleadings  in  the  case  do 
not  present  any  question  reexaminable  in  this 
court  under  a  writ  of  error  to  a  state  court. 

Final  judgments  and  decrees  only  of  a  state 
court  are  re-examinable  in  this  court,  and  be- 
fore the  court  can  entertain  jurisdiction  to  re- 
examine such  a  judfrment  or  decree,  it  must 
appear,  either  by  express  averment  in  tlie 
pleadings  or  by  clear  and  necessary  intend-  | 
ment,  that  some  one  of  the  questions  mentioned 
in  the  25th  section  of  the  judiciary  act  or  in 
the  2d  section  of  the  act  to  amend  the  judiciary 
act  was  raised  in  tlie  state  court,  and  that  it 
«!•]  was  there  ^decided  in  the  manner  there- 
in required  to  give  this  court  such  appellate  ju- 
risdiction, or  that  tlie  state  court  could  not 
have  reache<l  the  conclusion  it  did  without  de- 
ciding the  question  and  in  the  manner  required 
by  those  provisions  to  give  this  court  jurisdic- 
tion in  the  case.    Rector  v.  A«/i/ey,  6  \A  all.  147, 

18  L.  ed.  733.  .    .,.  x    *u 

Clear  and  necessary  intendment  that  the 
question  was  raised  and  must  have  been  decid- 
ed as  claimed,  in  order  to  have  induced  th* 
judgment,  is  sufficient:  but  it  is  not  sufficient 
to  show  that  such  a  question  might  have  arisen 
and  been  applicable  to  tlie  case,  unless  it  ap- 
pears in  the  record  that  it  did  arise  and  was 
applied  by  the  state  court  in  disposing  of  the 
controversy.  Hamilton  Co,  v.  Massachusetts,  6 
Wall.  636,  18  L.  ed.  906;  FurnM^n  v.  .Yic/io?, 
8  Wall.  56.  19  L.  ed.  375;  Crowell  v.  Randell, 
10  Pet.  368. 

Had  the  record  stopped  there  the  case  would 
be  free  of  all  difficulty,  but  it  does  not  stop 
there,  as  appears  by  the  return  to  the  certio- 
rari granted  by  this  court.  On  the  contrary,  the 
respondents  atterw»rds  moved  the  court  to  set 
aside  the  decree  and  to  grant  a  rehearing  of  the 
cause  for  the  following  reasons,  among  others 
not  necessary  to  be  mentioned:  (1)  That  the 
act  of  the  legislature,  under  which  the  bonds 
in  controversy  were  issued,  is  null  and  void  be- 
cause it  is  repugnant  to  the  Constitution  of  the 
state;  (2)  that  the  act  in  question  is  null  and 
void  because  it  is  repugnant  to  the  Constitution 
of  the  United  States,  which  forbids  a  state  to 
pass  any  law  impairing  thi?  obligation  of  con- 
tracts or  to  deprive  any  person  of  life,  liberty  or 
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property  without  due  process  of  law;  and  the 
proposition  submitted  is  that  the  state  law  in 
question  is  repugnant  to  both  of  those  pro- 
visions. 

Much  discussion  of  either  proposition  is  not 
required,  as  the  court  is  of  the  opinion  that 
the  decision  of  a  state  court  in  granting  or  re- 
fusing a  motion  for  rehearing  in  an  equity  suit 
is  not  re-examinable  in  this  court  under  any  writ 
of  error  which  this  court  can  issue  to  review 
the  judgment  or  decree  of  a  state  court.    Be- 
yond doubt,  the  respective  averments  'in  [*Zt 
question,  if  they  had  been  embodied  in  the  bill 
of   complaint,   would   have   been   sufficient  to 
raise  questions  re-examinable  in  this  court,  and 
if  it  had  also  appeared  that  one  or  both  of 
tliein  had  been  decided  in  the  manner  required 
to  give  this  court  jurisdiction  in  such  a  caM*.  or 
that  the  state  court  could  not  have  reached  the 
conclusion  it  did  without  deciding  the  question 
in  that  way.  it  would  be  plain  that  the  motion 
to  dismiss  ought  not  to  be  gn^anted.    Xecensary 
jurisdictional    allegations   cannot   properly  be 
introduced  for  the  first  time  on  a  motion  for 
rehearing,  as  the  motion  itself  is  one  nddrc*^ 
to  the  diiscretion  of  the  court  and  one  in  which 
the  decision  of  the  court  .in  granting  or  refui- 
ing  it  is  not  subject  to  review  in  an  appellate 
court.    Thomas  v.  Harvie,  10  Wheat.  151;  Peck 
V.  Sanderson,  IS  How.  42.  15  L.  ed.  202.  Such  a 
motion   is  not  founded  in  a  matter  of  ri^iht, 
but  rests  in  the  »ouiid  discretion  of  the  court. 
Daniel  v.  MitcheU,  I  Story.  198;  Dej^ter  v.  Ir- 
110 W,  5  Mas.  315:  Story.  £q.  PI.  (7th  ed.),  I| 
412,  417;  Brown  v.  Aspden,  14  How,  25;  Kmci- 
son  V.   DartPS,   1   Wood  &   M.   21;   Jenkinfi  v. 
Eldrcdge,  3  Storv,  2ft9;  Public  Schools  v.  Wilk- 
er,  9  Wall.  003.  19  L.  ed.  650;  U.  8.  v.  Knight, 
1  Black,  488,  17  L.  ed.  80;  (7.  8.  v.  Samiterifoc, 
Hemp.  118.     Matters  resting  in  the  «liscretion 
of  a  subordinate  court  cannot  be  aRsigiie.1  for 
error  in  an  api>ellate  court.    Murphy  v.  St^tc- 
art,  2  How.  263:  Morsell  v.  Hall.  13  How.  tit 
Exceptions  do  not  lie  to  the  granting  or  refus- 
ing a  new  trial  in  a  suit  at  law,  nor  will  an 
appeal  lie  from  the  circuit  court  to  this  court 
from  an  order  of  the  circuit  court  in  grautin? 
or  refusing  a  petition  for  rehearing  in  an  ei|uitT 
suit  for  the  same  reason,  which  is  that  the  na- 
tion in  tlie  one  case,  or  the  petition  or  motion 
in  the  other,  is  alike  addi-essed  to  the  discre- 
tion of  the  courts,  as  shown  by  all  the  decision* 
in  the  Federal  courts. 

Even  if  it  could  be  admitted  tliat  the  ques- 
tions suggested  were  raised  in  the  case  by  the 
motion  for  rohoaring.  it  certainly  does  not  ap- 
pear that  either  of  them  was  decided  in  a  way 
to  give  this  court  jurisdiction,  as  it  is  quite  ob- 
viouH  that  the  motion  may  have  been  denie-l 
upon  grounds  altogether  distinct  from  any 
question  which  is  re-examinable  in  this  court. 
All  the  information  the  record  contains  upon 
the  ♦subject  is  that  the  motion  was  sub-  [•^S 
sequently  overruled,  unaccompanied  by  tiv 
statement  as  to  the  grounds  of  decision,  but  it 
is  quite  clear  that  it  may  have  been  denied  be- 
cause that  objection  to  the  bonds  waa  not  made 
in  the  bill  of  complaint,  or  because  the  subse- 
quent act  of  the  legislature  conftnued  the  do- 
ings of  the  county  court  under  the  prior  act,  or 
because  the  court  was  of  the  opinion  that  the 
I  subsequent  acts  of  the  county  court  or  other 
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officers  estopped  the  countj  from  settinjor  tip 
that  defense  to  the  bonds  in  the  hands  of  inno- 
cent holders,  or  for  many  other  reasons  which 
might  be  suggested,  wholly  irrespective  of  the 
cinestions  which  it  is  supposed  may  be  re-exam- 
ined in  this  court.  Suppose,  therefore,  it  does 
appear  that  one  or  more  of  the  questions  which 
give  jurisdiction  under  such  a  writ  of  error 
was  presented  in  the  motion  for  rehearing,  and 
that  such  a  question  may  properly  be  presented 
in  such  a  motion,  still  the  motion  to  dismiss 
must  prevail  in  this  case,  because  the  record 
shows  that  the  motion  might  have  been  denied, 
upon  other  grQunds,  and  it  does  not  appear, 
even  if  those  questions  did  arise  in  the  case, 
that  either  of  them  was  decide<1  bv  the  state 
court,  or  that  the  supposed  erroneous  rule  was 
applied  by  the  state  court  in  disposing  of  the 
controversy.    Hamilton  Co,  v.  Mass.,  supra, 

Vietced  in  any  light,  the  case  fails  to  shot^ 
that  this  court  has  any  jurisdiction  of  the  con- 
troversy, mid  the  writ  of  error  is  dismissed  for 
VHint  of  jurisdiction. 


GEORGE  N.  BLACK,  Piff.  in  Err., 

V, 

DAVID  R.  CURRAN. 

(See  S.  C.  14  WalL  463-473.) 

Homestead  right — extent  of — sale  of  land  on 

judgment — effect  of. 

1.  The  homestead  right  is  not,  In  Illinois,  an  es- 
tate in  the  land. 

2.  As  long  as  the  property  retains  Its  homestead 
character,  it  is  within  the  protection  of  the  law. 
but  the  exemption  from  sale  under  execution  or  by 
deed,  except  with  homestead  waiver,  can  he  lost 
by  abandonment  or  surrender,  that  Is;  by  acts  in 
pai*. 

3.  A  judgment  Is  a  Hen  on  the  land  subject  to 
the  homeBtead  right,  and  the  land  or  fee  can  be 
sold  nnder  execution  subject  to  such  right,  and  the 
purchaser  has  the  absolute  title  when  the  home- 
stead right  ceases. 

4.  A  sale  under  the  judgment  could  not  devest 
the  homestead  right  of  occupation. 

[No.  64.] 

Submitted  Nov.  H,  1871,    Decided  April  15, 

'1SV2. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs,    Lyaiaii    Tntmbull,    Stuart,    Ed- 
icards,  d  Broirn,  for  plaintiff  in  error. 

Mr,  Jackson  Orimsliaw  for  defendant 
in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

ITie  rights  of  the  parties  to  this  suit  depend 
upon  the  construction  to  be  given  the  home- 
stead laws  of  Illinois.  Craddock,  the  common 
source  of  title  of  both  parties,  being  the  head 
of  the  family  and  residing  with  it.  occupied, 
from  1853  to  186*5,  the  premises  in  controversy 
as  part  of  his  homestead.  In  1858,  David 
Spoar  obtained  a  judgment  against  Craddock, 
and  by  regular  judicial  proceedings  procured  a 
sheriff's  deed  for  the  property.  In  1803,  Crad- 
dock and  wife  conveyed  tiie  lot  in  fee  simple  by 
deed,  with  full  covenants,  releasin<v  th«?  home- 
stead, and  properly  acknowledged,  to  Starne 
and  8hutt;  and  two  weeks  afterward,  with  his 
family,  he  removed  from  the  premises,  and  has 
since  then  ceased  to  occupy  them.  •  In  18(16, 
this  suit  was  commenced  by  the  defendant  in 
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error,  who  claims  title  through  the  Judicial 
sale  to  Spear,  and  it  is  defended  by  the  plain- 
tiff in  error  under  the  title, *if  any,  acquired  by 
Starne  and  Shutt.  The  laws  of  Illinois  exempt 
from  forced  sale  on  execution  the  lot  of  ground 
and  the  buildings,  thereon  occupied  as  a  resi- 
dence and  owned  by  the  debtor,  being  a  house- 
holder and  having  a  family,  to  the  value  of 
$1,0U0.  And  the  owner  of  the  homestead,  if  a 
married  man,  is  not  at  liberty  to  alienate  it  ex- 
cept with  the  consent  of  the  wife,  and  there 
must  be  an  express  release  and  waiver  of  the 
exemption  on  the  part  of  both  to  render  the 
conveyance  operative.  A  mode  is  provided  for 
dividing  the  property,  if  divisible,  in  case  its 
value  exceeds  $1,000;  and  of  selling  it,  if  indi- 
visible, and  applying  the  proceeds  in  a  particu- 
lar manner.  *A8  Spear  did  not  pursue  [*469 
these  modes  of  obtaining  satisfaction  of  his 
judgment,  although  the  homestead  property 
was  sufficient  to  pay  his  demand  and  set  off  to 
the  debtor  what  he  was  entitled  to  under  the 
law,  the  inauiry  arises  whether  the  proceed- 
ings which  ne  did  take  operated  to  pass  the 
title  after  the  homestead  was  abandoned. 

It  is  conceded  that  this  inquiry  must  be  an- 
swered, if  possible,  by  the  decisions  of  the  su- 
preme court  of  Illinois  on  the  subject,  for  these 
decisions  constitute  a  rule  of  property  by  which 
we  are  to  be  governed.  Although  the  exact 
point  in  dispute  has  not  been  adjudicated  by 
that  court,  yet  certain  general  principles  have 
been  announced  which  in  their  application  to 
this  case  we  think  relieve  it  of  ditficulty.  The 
embarrassment  encountered  in  the  administra- 
tion of  this  law  hss  been  chiefly  owing  to  the 
fact  that  the  exemption  was  confined  to  real  es- 
tate of  a  limited  value.  If  the  exemption  had 
extended  to  the  entire  lot  of  ground  occupied 
as  a  homestead  without  regard  to  its  value,  it 
is  easy  to  see  that  many  troublesome  questions 
which  have  arisen  would  have  been  avoided. 

In  order  to  reach  a  proper  conclusion  in  this 
case,  it  is  necessary  to  understand  what  is  the 
nature  of  the  homestead  right.  It  cannot,  in  an 
absolute  sense,  be  said  to  be  an  estate  in  the 
land;  the  law  creates  none  and  leaves  the  fee 
as  it  was  before,  but  in  substance  declares  that 
the  right  of  occupancy  shall  not  be  disturbed 
while  the  homestead  character  exists.  While 
this  continues,  the  judgment  creditor  cannot 
lay  his  hands  on  the  property,  nor  the  husband 
sell  it  without  the  consent  of  his  wife,  and  not 
then  without  an  express  release,  on  the  part  of 
both,  of  the  benefits  of  the  law.  The  purpose 
of  the  legislature  was  to  secure  a  homestead  for 
the  family,  and  the  disposition  of  the  property 
either  by  judicial  sale  or  voluntary  conveyance, 
was  left  unhffected  except  so  far  as  was  neces- 
sary to  accomplish  this  object.  As  long  as  the 
property  retained  its  peculiar  character,  it  was 
within  the  protection  of  the  law,  but  the 
exemption  from  sale  under  execution  or  by 
deed  (except  with  homestead  waiver)  could 
♦be  lost  by  abandonment  or  surrender;  [•470 
that  is  to  say  by  acts  in  pais. 

The  supreme  court  of  Illinois  has  recognized 
and  applied  these  principles  in  several  recent 
cases,  where  the  effects  of  voluntary  convey- 
ances by  the  owner  of  the  homestead  were  the 
subject  of  consideration. 
In  McDonald  v.  Crandall,  43  111.  231,  it  was 
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held  that  where  a  conTeyance  is  made  not  waiv- 
ing the  homestead,  it  passed  the  fee,  but  its  op- 
eration was  suspended  until  the  gn^antor  aban- 
doned the  premises  or  surroidered  possession, 
and  that  the  homestead  when  occupied  by  the 
debtor  as  such,  is  not  subject  to  the  lien  of  a 
judgment.  But  the  case  decides  that  where 
the  homestead  exceeds  $1,000  in  yalue,  a  judg- 
ment becomes  a  lien  and  maj  be  enforced 
against  the  OTcrplus,  and  that  the  homestead 
act  has  not  created  a  new  estate,  but  simply  an 
exemption. 

In  Coe  V.  Smith,  47  111.  225,  the  facU  of  the 
case  were  these:  the  owner  having  a  homestead 
right  in  the  lot,  made  in  1858  a  mortgage  with- 
out waiver  of  the  homestead,  and  then  in  1860 
made  another  mortgage  with  waiver;  after- 
wards, in  1861,  he  abandoned  the  premises. 
The  court  held  that  the  first  mortgage  was  the 
prior  lien.  • 

In  Hewitt  v.  Templeton,  48  111.  367,  it  was 
decided  that  upon  the  abandonment  of  the 
homestead  by  tne  grantor,  the  grantee  in  a 
deed  in  which  the  homestead  right  has  not  been 
waived  is  entitled  to  immediate  possession,  the 
homestead  right  being  annihilated.  The  court, 
in  commenting  on  the  decision  in  McDonald  v. 
Crandall,  supra,  which  they  say  governs  this 
case,  uses  this  language:  "We  there  held,  al- 
though a  judgment  was  no  lien  upon  a  home- 
stead, where  tne  premises  were  worth  less  than 
$1,000,  and  a  lien  upon  the  surplus  where  they 
were  worth  more  than  that  sum,  yet,  where  the 
owner  conveys  the  same  by  an  absolute  deed  or 
mortgage  legally  executed,  the  fee  in  the  prem- 
ises conveyed,  no  matter  what  their  value, 
passes  to  the  grantee,  subject  only  to  the  right 
of  occupancy  on  the  part  of  the  grantor  in  case 
471*]  the  ^homestead  has  not  been  relin- 
ouished;  and  when  such  occupancy  terminates, 
tne  homestead  right  is  annihilated,  it  not  being 
an  estate  in  the  premises  which  can  be  trans- 
ferred as  against  a  former  conveyance  that  has 
passed  the  fee." 

If  a  conveyance  by  the  occupier  of  the  home* 
fltead  without  the  release  of  his  right  as  re- 
quired by  the  law  has  the  effect  to  pass  the  title 
regardless  of  the  value  of  the  premises  con- 
veyed, and  can  be  enforced  so  soon  as  the  occu- 
pation of  the  homestead  ceases,  it  is  difficult  to 
see  why  the  conveyance  by  the  officer  of  the 
law,  instead  of  the  debtor,  should  not  have  the 
tame  effect. 

And  if,  as  between  two  voluntary  grantees, 
the  first  takes  the  land  discharged  of  the  home- 
stead after  its  abandonment,  although  the  sec- 
ond conveyance  contains  a  release  of  the  home- 
stead and  the  first  does  not,  why  should  not  the 
tame  rule  obtain  when  the  property  was  sold 
on  Judicial  process,  before  the  debtor  conveyed 
itt  The  junior  grantee  takes  nothing,  becanse 
there  was  no  estate  to  pass,  it  having  been 
transferred  by  the  first  conveyance.  On  the 
■ame  theory,  there  was  no  estate  to  convey 
after  the  sheriff  had  sold  the  land.  The  only 
difference  between  a  conveyance  made  by  the 
judgment  debtor  who  has  a  homestead,  and  by 
the  sheriff  under  a  sale  or  execution  against 
his  land,  is:  one  is  the  act  of  the  party,  the 
other  of  the  law ;  one  a  voluntary,  the  other  an 
involuntary  conveyance.  It  is  certain  that  the 
owner  of  a  tract  of  land  of  more  than  $1,000  in 
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value,  on  which  there  is  a  judgment,  eumot 
sell  it  freed  from  the  judgment,  and  although 
the  homestead  as  such  cannot  be  sold  under 
execution,  nor  is  a  judgment  a  lien  on  the 
homestead  aa  such,  but  as  the  land  can  be  lold 
by  the  owner  subject  to  the  homestead,  to  a 

J'udgment  is  a  lien  on  the  land  subject  to  the 
lomestead;  and  the  land  or  fee  can  be  sold 
under  executi<Ni  subject  to  the  homestead,  and 
the  purchaser,  as  in  the  case  of  a  deed  by  the 
debtor  without  the  waiver,  has  the  absolute 
title  when  the  homestead  right  ceases. 

If  these  views  of  the  law  on  this  subject  are 
correct,  and  we  think  they  are  fairly  dedud- 
ble  from  the  decisions  in  Ulinois,  *  they  [^472 
are  conclusive  upon  the  rights  of  the  parties 
to  this  suit. 

On  the  hypothesis  that  there  w«a  no  judg- 
ment against  Craddock,  it  is  clear  that  if  he 
had  conveyed  the  lot  or  any  part  of  it  in  )8o8 
(the  date  of  the  judgment  against  him),  with- 
out the  waiver  of  the  homestead,  and  then  in 
October,  1803,  conveyed  it  with  the  waiver  (u 
he  did),  to  Stame  and  Shutt,  and  then  left  the 
premises  (as  he  did),  the  deed  of  1858  would 
bind  the  land. 

It  follows  equally,  that  the  deed  of  1863  with 
the  clause  of  tne  waiver,  did  not  convey  the  ab- 
solute title  to  the  west  half  of  the  lot,  because 
there  was  a  deed  made  by  the  law  under  a 
judgment  of  1858,  and  which  operated  (just  as 
a  deed  made  by  Craddock  himself  would  hare 
operated)  upon  the  west  half  aa  soon  aa  it 
ceased  to  be  a  homestead;  that  is,  by  abandon- 
ment. And  this  is  true  while  conoedinff  that  on 
neither  hjrpothesis,  that  is,  deed  without  the 
waiver  ana  sale  under  the  judgment,  could 
Craddock's  homestead  right  be  disturbed— his 
occupation  of  the  lot. 

Judgment  affirmed. 


THE  KENNEBEC  A  PORTLAND  RAILROAD 
COMPANY,  Flff.  in  Err,, 

V, 

THE  PORTLAND  k  KENNEBEC  RAILROAD 
CO.,  John  Patten,  Surviving  Trustee,  R.  D. 
Rice  et  al, 

(See  8.  C.  14  Wall.  28-26.) 

When  this  court  toill  not  take  jurisdietUm  of 

state  judgments. 

•The  -wurt  re-asserta  the  principle,  that  In  caiM 
brought  here  by  writs  of  error  to  the  state  courts. 
It  will  not  entertain  jurisdiction  If  It  appears  tbit. 
beside  the  Federal  question  decided  by  the  tute 
court,  there  is  another  and  distinct  groond  oa 
which  the  judgment  or  decree  can  be  sosttloM, 
and  which  ib  autSicitiJt  to  support  it 

[No.  330.J 
Argued  Apr,  5,  1872.    Decided  Apr.  22,  Wl 

IN  ERROR  to  the  Supreme  Judicial  Court  of 
the  State  of  Maine. 
The  case  is  stated  bv  the  court. 
Mr,    A.    O.    Staaokfleld    for    plaintUT  in 
error.  ' 

Messrs.  Artemas  Libbey,  and  Jas.  W.Brsi- 
bury,  for  defendants  in  error: 

*Headnote  by  Mr.  Justice  Millsr. 

NOTB. — What  adjudication  of  ttaift  courtM  ceu  ^ 
brought  up  for  rfvieu:  in  the  Supreme  Court  of  the 
United  8tat€$  hy  writ  of  error  to  those  eovU-' 

tee  note,  62  L.  R.  A.  613.  
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In  order  to  give  this  court  jurisdiction  of 
this  case,  under  the  25th  section  of  the  act  of 
1789,  it  must  be  shown  by  the  record  itself  to 
be  one  of  the  cases  enumerated  in  that  section. 
This  must  be  shown  in  one  of  the  following 
modes : 

1.  Either  by  express  averment,  or  by  neces- 
sary intendment  in  the  pleadings  of  the  case. 

2.  By  the  directions  given  by  the  court,  and 
stated  in  the  exceptions. 

3.  It  must  be  entered  on  the  record  of  the 
proceedings  in  the  appellate  court,  in  cases 
Mrhere  the  record  shows  that  such  a  point  may 
have  arisen  and  been  decided,  that  it  was  in 
fact  raised  and  decided;  and  this  entry  must 
appear  to  have  been  made  by  the  order  of  the 
court  and  certified  by  the  clerk  as  a  part  of  the 
record  in  the  state  court. 

4.  In  proceedings  in  equity  it  may  be  stated 
in  the  body  of  the  final  decree  of  the  state 
court,  from  which  the  appeal  is  taken  to  this 
court. 

6.  It  roust  appear  from  the  record  that  the 
question  was  necessarily  involved  in  the  decis- 
ion, and  that  the  state  court  could  not  have 
^ven  the  judgment  or  decree  which  it  passed, 
'Without  deciding  it. 

Crowell  V.  Randell,  10  Pet.  368;  Armstrong 
▼.  Treasurer,  etc,  16  Pet.  281. 

"It  is  not  sufficient  that  the  point  was  in- 
volved in  the  case  and  might  have  been  raised 
and  might  have  been  decided.  It  must  appear^ 
cither  in  direct  terms  or  by  necessary  intend- 
ment, that  it  was  in  fact  brought  to- the  notice 
of  the  court  and  decided  by  it." 

Coons  V.  Oallaghcr,  15  Pet.  18;  Crowell  v. 
Randell,  supra;  Messenger, v.  Mason,  10  Wall. 
507,  19  L.  ed.  1028,  and  cases  cited. 

It  is  not  enough  that  the  validity  of  the  state 
statute  was  drawn  in  question,  as  repugnant  to 
the  Constitution  or  laws  of  the  United  States, 
and  that  the  decision  of  the  court  was  in  favor 
of  its  validity,  but  it  must  appear  that  the  title 
depended  on  that  statute. 

Williams  v.  Norris,  12  Wheat,  117;  Gibson  v. 
Chouteau,  8  Wall.  317,  19  L.  ed.  317;  Rector  v. 
Ashley,  6  Wall.  142,  18  L.  ed.  733. 

Applying  the  foregoing  rules  to  the  case  at 
bar,  we  contend  that  this  court  has  no  jurisdic- 
tion. 

It  does  not  appear  by  the  record,  by  any 
averments  in  the  bill,  answer  or  replication, 
nor  in  the  decree  of  the  court,  that  the  validity 
of  any  statute  of  the  state  of  Maine  was  drawn 
in  question,  as  repugnant  to  any  provision  of 
the  Constitution  of  the  United  States. 

Nor  is  it  clear,  from  the  facts  stated  in  the 
bill,  answers  and  proofs  made  a  part  of  the  rec- 
ord, by  just  and  necessary  inference,  that  the 
question  was  raised  and  that  the  state  court,  in 
order  to  arrive  at  the  decree  dismissing  the  bill, 
must  have  come  to  the  decision  of  that  ques- 
tion as  indispensable  to  that  decree. 

^      » 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  was  brought  before  us  by  a  writ  of 
error  to  the  supreme  judicial  court  of  the  state 
of  Maine,  and  a  motion  is  made  to  dismiss  for 
want  of  jurisdiction. 

This  motion  has  been  delayed  for. some  time 
by  an  effort  on  the  part  of  the  plaintiff  in  error 
14  Wall. 


to  have  the  record  so  amended  as  to  show  that 
the  state  court  decided  against  it  one  of  the 
questions  necessary  to  give  this  court  jurisdic- 
tion, and  to  obviate  this  difficulty,  it  has  been 
agreed  by  the  parties  here,  that  the  opinion  of 
that  court  delivered  at  the  decision  of  the  case, 
may  be  considered  as  though  it  were  a  part  of 
the  record. 

It  has  been  repeatedly  decided  by  this  court 
that  the  opinion  is  no  part  of  the  record,  and  it 
is  only  by  agreement  of  counsel  and  consent  of 
the  court  that  it  can  be  looked  into  for  such 

Surpose.  As  the  record,  without  the  opinion, 
oes  not  show  that  such  a  question  was  decided, 
we  liave  examined  the  opinion  with  care,  and 
have  felt  bound  to  look  to  the  whole  of  it,  a« 
well  as  that  part  of  it  relied  on  by  the  plaintiff 
in  error;  and  though  the  matter  which  the 
plaintiff  now  alleges  was  one  of  the  principal 
questions  in  the  case — ^to  wit:  that  the  law  un- 
der which  the  foreclosure  was  had  was  passed 
after  the  mortgage  was  executed,  and  that  the 
method  of  foreclosure  prescribed  by  that  stat- 
ute impaired  the  obligation  of  the  contract  of 
mortgage,  and  was,  therefore,  void  by  the  Con- 
stitution of  the  United  States—does  not  clear- 
ly appear  from  the  pleadings,  or  the  decree,  or 
any  other  proceedings  in  the  case,  yet  it  does 
appear  that  the  question  was  discussed  in  the 
opinion  of  the  court,  and  that  the  court  was  of 
the  opinion  that  the  statute  did  not  impair  the 
obligation  of  the  contract. 

The  mortgage  was  made  in  1852.  The  stat- 
ute referred  to  was  passed  in  1857,  and  the 
foreclosure  complained  of  was  had  shortly  after. 

If  this  were  all  of  the  case  we  should  un- 
doubtedly be  bound  in  this  court  to  inquire 
whether  the  act  of  1857  did,  as  construed  by 
the  court,  impair  the  obligation  of  the  contract. 
Bridge  Proprietors  v.  Hoboken  Co,  1  Wall.  116, 
17  L.  ed.  571. 

But  a  full  examination  of  the  opinion  of^the 
court  shows  that  its  judgment  was  based  upon 
the  ground  that  the  foreclosure  was  valid,  with- 
out reference  to  the  statute  of  1857,  because  the 
method  pursued  was  in  strict  conformity  to  the 
mode  of  foreclosure  authorized,  when  the  con- 
tract was  made,  by  the  laws  then  in  existence. 

Now,  if  the  state  couit  was  right  in  their 
view  of  the  law*  as  it  stood  when  the  con-  ['26 
tract  was  made,  it  is  obvious  that  the  mere  fact 
that  a  new  law  was  made  does  not  impair  the 
obligation  of  the  contract.  And  it  is  also  clear 
that  this  court  cannot  inquire  whether  the  su- 
preme court  of  Maine  was  right  in  that  opinion. 

Here  is,  therefore,  a  clear  case  of  a  sufficient 
ground  on  which  the  validity  of  the  decree  of 
the  state  court  could  rest  even  if  it  had  been  in 
error  as  to  the  effect  of  the  act  of  1857,  in  im- 
pairing the  obligation  of  the  contract.  And 
when  there  is  such  distinct  and  sufficient  ground 
for  the  support  of  the  judgment  of  the  state 
court  we  cannot  take  jurisdiction,  because  we 
could  not  reverse  the  case  though  the  Federal 
question  was  decided  erroneously  in  the  court 
below,  against  the  plaintiff  in  error.  Rector  ▼. 
Ashley,  6  Wall.  142,  18  L.  ed.  733;  Klinger  ▼. 
Mo,  ante,  635;  and  Bteines  ▼.  Franklin  Co, 
ante,  486,  decided  at  this  term. 

Th€  writ  must,  therefore^  he  dismissed  for 
want  of  jurisdiction. 
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Supreme  Coubt  of  the  United  States. 


Dec.  Tesic, 


JAMES  S.  FRENCH,  Appt,, 

V. 

SAMUEL  M.  SHOEMAKER 

(See  S.  C.  14  Wall.  314-385.) 

Duress,  what  ia — contract,  when  void  for — is- 

sue  of  fraud— voluntary  contract, 

1.  Actual  violence  is  not  neceeaary  to  eBtabllsh 
duress.  Moral  compulsion,  such  as  that  producea 
by  threats  to  take  life  or  to  Inflict  great  bodily 
harm,  is  sufficient  to  constitute  duress. 

2.  A  c6ntract  signed  because  a  party  was  in 
straitened  circumstances  and  greatly  embar- 
rassed and  in  pressing  want  of  pecuniary  means, 
where  the  other  party  to  It  is  not  responsible  for 
those  circumstances  and  did  not  create  those  neces- 
sities or  embarrassments  Is  a  voluntary  act,  and  be 
is  bound  by  Its  terms. 

3.  Where  fraud  is  charged  In  the  bill  or  wt  «P  in 
the  answer,  the  party  making  the  charge,  if  It  Is 
denied  In  a  proper  pleading,  will  be  confined  to  that 

issue 

4.  Where  a  party  signed  a  contract  after  he  had 
ample  time  for  Inquiry,  examination  and  reflection, 
neither  a  court  of  equity  nor  a  court  of  law  can  re- 
lease him  from  its  obi  nation. 

[No.  164.] 

Argued  Apr,  10,  1872.    Decided  Apr.  22,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Virginia. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion. 

The  original  bill  was  filed  in  the  court  below 
by  Shoemaker.  The  prayer  of  the  bill  was: 
"And  that  said  French  may  be  restrained  and 
enjoined  from  doing  or  attempting  to  do  any 
act  whatever  as  President  of  the  said  Alexan- 
dria &  Washington  Railroad  Company;  and 
that  he  be  restrained  from  intermeddling  or  in- 
terfering with  the  road  and  property  of  said 
c<wnpanv,  or  from  intermeddling  or  interfering 
with  the  parties  to  said  agreement,  or  your  ora- 
tor in  carrying  out  the  provisions  thereof,  or 
from  holding  any  meeting  for  the  reorganiza- 
tion of  said  company,  or  from  taking  or  at- 
tempting to  take  any  proceedings  at  law  or  in 
equity  wr  that  purpose,  except  by  proceedings 
in  this  suit  or  by  attending  the  meetings  for 
the  purpose  of  such  reorganization  and  voting 
or  using  the  interest  he  may  have  under  said 
deed  of  assignment  or  said  agreement,  if  he 
have  anv,  for  the  quiet  and  proper  object  of 
said  meeting;  and  that  his  said  interest  may  be 
sold  by  a  commissioner  of  this  court  appointed 
for  that  purpose,  for  the  payment  of  said  sura 
of  $5,000,  according  to  the  practice  of  the  court ; 
and  that  your  orator,  in  his  own  behalf  and  as 
trustee  of  said  parties  to  said  agreement,  may 
have  such  other  and  further  relief  as  his  case 
and  their  interest  may  require." 

The  cross-bill  prayed: 

"That  an  account  may  be  taken  of  the  earn- 
ings of  said  road  at  any  time  received  by  the 
said  Shoemaker ;  and  that  upon  payment  of  said 
sum  of  $5,000  and  interest,  the  said  Shoemaker 
may  be  required  to  reconvey  to  your  orator  the 
property  in  said  road,  being  three  fourths  of 
the  whole,  and  that  the  whole  agreement  may 
be  canceled  and  annulled  so  far  as  the  said 
Shoemaker  is  concerned,  and  with  regard  to  all 
the  other  parties  thereto,  if  they  shall  be  made 
defendants  to  the  original  bill;  and  that  the 
said  Shoemaker  may  be  enjoined  and  prohibit- 
ed from  acting  as  president  of  the  company,  un- 
der the   fraudulent  election   and  organization 

NoTB. — What  i$  dure$9 — see  note,  10  L.  ed.  U. 
8.  134. 
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aforesaid,  and  that  the  other  parties  to  said 
agreement,  if  made  parties  to  the  original  bill, 
may  be  prohibited  and  enjoined  from  acting  as 
directors  by  virtue  of  said  pretended  election; 
and  that  your  orator  may  have  such  other  and 
further  relief  as  the  exigencies  of  the  case  may 
require." 

The  circuit  court  rendered  a  decree  m  favor  of 
Shoemaker;  and  French  appealed  to  this  court, 

Messrs.  H.  O.  ClaufflLtoii  and  F.  P.  8taB> 
ton,  for  appellant: 

This  suit  was  brought  to  set  up  a  contract. 
A  court  of  equity  will  not  enforce  an  agree- 
ment which  is  liable  to  any  of  the  following  ob- 
jections— to  every  one  of  which  this  agreement 
is  liable: 

1.  If  there  has  been  tmreasonable  delay  in 
the  party  seeking  the  assistance  of  the  court 
French  having  executed  the  contract  Dec.  (J, 
1867,  upon  the  condition  that  the  parties  would 
reorganize  the  company  upon  the  title  of  the 
Alexandria  k  Washington  Railroad  Companyy 
as  decided  by  thp  decree  of  the  circuit  court  for 
the  county  of  Alexandria,  rendered  at  the  No- 
vember term,  1867,  and  the  appellee  and  those 
acting  with  him  having  accepted  the  contract 
from  nim  with  this  understanding,  their  failure 
so  to  organize  when  required  by  French,  pre- 
cludes'the  possibility  of  their  setting  up  the 
contract  in  equity. 

Benedict  v.  Lynch,  1  Johns.  Ch.  370;  Boone 
V.  Iron  Co.  17  How.  340,  15  L.  ed.  171;  Colson 
V.  Thompson,  2  Wheat.  336. 

2.  If  there  be  want  of  mutuality.  The  con- 
tract was  not  mutual,  in  this,  to  wit:  Frendi 
could  not  have  prevailed  in  a  suit  against  Shoe- 
maker, Stevens,  Phelps,  and  Smith,  for  specific 
performance  of  the  contract..  Had  he  instituted 
such  suit,  their  answer  that  they  were  direct- 
ors, officers,  and  attorneys  of  the  Washington^ 
Alexandria  &  Georgetown  Railroad  Company, 
would  have  put  French  out  of  court,  and  as  he 
could  not  have  set  up  the  contract  against  them 
they  cannot  maintain  it  against  him. 

Benedict  v.  Lynch,  1  Johns.  Ch.  370 ;  1  Madd. 
Ch.  423;  Atk.  tit.  92. 

3.  If  the  contract  is  against  public  policy 
and  binds  a  party  to  do  what  he  cannot  law- 
fully do.  As  Shoemaker,  Stevens,  Phelps,  and 
Smith  were  directors  and  officers  of  the  Wash 
ington,  Alexandria,  &  Georgetown  Railroad 
Company,  and  Smith,  its  attorney,  charged 
with  the  duty  of  compromising  with  French 
for  the  benefit  of  their  company,  thia  contract 
for  their  own  benefit  is  against  public  policy^ 
because  it  involves  a  breach  of  trust  and  the 
violation  of  these  fiduciary  obligations  in  this, 
to  wit:  that  while  it  was  their  duty  to  act 
for  the  company  they  represented,  this  con- 
tract was  for  their  personal  benefit  and  bound 
them  to  devote  themselves  to  the  maintenance 
of  the  adverse  title. 

1    Madd.   Ch.   411. 

4.  Where  there  has  been  laches,  or  such  an 
alteration  of  the  property  that  it  cannot  be 
enjoyed  according  to  the  stipulations  of  the 
agreement.  Stevens  and  Phelps,  besides  their 
obligation  to  assist  in  maintaining  the  French 
title,  which  they  violated,  contracted  to  assign 
their  lease  (they  refused  to  execute  the  con- 
tract until  after  they  had  no  lease  to  assign) 
until  the  court  of  last  resort  had  decided  tbe 
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lease  frntidulcnt  and  void,  so  that  they  could 
not  carry  out  their  part  of  the  contract. 

1  Poth.  33;  1  Madd.  Ch.  416;  Story,  £q.  f 
141 ;  London  t.  Mitford,  14  Yes.  41 ;  Morgan  v. 
Morgan,  2  Wheat.  290;  Fildes  ▼.  Hooker,  3 
Madd.  193. 

6.  If  there  be  want  of  consideration.  Mer- 
rick and  Smith,  in  their  deposition,  state  that 
they  were  not  to  give  French  any  consideration 
for  the  $40,000  worth  of  stock  they  were  to  re- 
ceive under  the  contract. 

1  Madd.  Ch.  425,  n,  1,  p.  267;  1  Poth.  42; 
Seymour  v.  Delancg,  6  Johns.  Ch.  225,  and 
eases  cited. 

6.  If  the  contract  was  made  under  a  mistake 
or  misapprohtmsion.  French  understood  that 
Shoemaker  and  other  parties  were  bound  under 
the  contract  to  aid  in  maintaining  the  French 
title,  and  to  carry  out  the  contract  at  the  time 
he  signed  it,  and  if  they  were  not  so  bound,  he 
made  the  contract  under  a  mistake,  which 
avoids  the  contract.  "Error  is  the  gn^eatest  de- 
fect that  can  occur  in  a  contract;  for  agree- 
ments can  onlv  be  formed  by  the  consent  of  the 
parties,  and  there  can  be  no  consent  where  the 
parties  are  in  error  respecting  their  agreement." 

1  Poth.  17;  Story.  Eq.  I  ICl ;  Bickham  V. 
Oouqh,  4  Har.  &  McH.  17;  Oraham  v.  Hendren, 
6  ^I'unf.  185. 

7.  If  the  party  seeking  the  aid  of  the  court 
has  failed  to  perforin  his  part  of  the  contract. 
Not  only  'has  the  npi>ellee.  Shoemaker,  and  his 
nssocintcs,  failed  to  perform  their  part  of  the 
contract,  but  they  have  violated  the  contract  in 
almost  every  particular  of  it.  Witness  Stevens' 
and  Phelpb*  answer  filed  by  their  attorney. 
Merrick,  m  the  suit  of  The  Alexandria  d  Wash- 
ing toti  It.  H.  Vo,  V.  Waahhigton,  Alexandria  it 
(icorgcioirn  H.  R.  (76..  the  course  of  Shoemaker, 
Smith,  Stevens,  and  Phelps  in  the  hiatter  of  the 
Adams  Kxprrsh  Co.  V.  Marhtmf  and  others,  in 
filing  the  said  bill  and  causing  rules  to  be  issued 
ag}iinst  French  for  taking  possession  of  the  rond 
under  the  decree  of  the  circuit  court  for  the 
county  of  Alexandria;  their  efforts  to  procure 
an  net  of  Congress  condemning  the  road  on  the 
Washington  side  of  the  Potomac  river  and 
nulhorizing  them  to  build  .-inotlier  rond. 

Colson  v.  Thorn psoit,  2  Wheat.  336;  Barvie 
r,  tianh's,  1  Rand.  408. 

8.  If  the  consent  of  the  party  was  not  free, 
bul  was  obtained  imder  duress.  "A  court  of 
equity  \\\\\  inquire  whether  the  parties  really 
did  meet  upon  equal  terms  and,  if  it  be  found 
that  the  vendor  \%*as  in  distressed  circumstanei»s 
and  that  lulvantnge  was  taken  of  that  distress" 
will  not  only  refuse  to  enforee  the  contract  at 
the  suit  of  the  vendee,  but  will  set  it  aside  at 
the  suit  of  the  vendor. 

irooff  V.  A  hrnj.  3  Madd.  423.  '^ 

Shoeniaiker.  Stevens.  Phelps,  and  Smith  were 
in  possession  ot  Freneh's  pvopt»i'ty,  while  he  was 
enjoined  from  prosecuting  his  suit  for  the  re- 
covery of  it,  threatening  to  keep  possession 
tliereof,  knowing  French's  distressed  pecuniary 
condition,  and,  under  thej*e  circumstances  of 
duress  and  newssity,  obt4iined  his  signature  to 
the  contract. 

1  Hay.  470;  2  Bay.  211;  1  Story,  Eq.  %  230. 

0.  If  the  agreement  was  to  pay  one  for  doing 
what  he  was  in  duty  l>ound  to  do,  to  wft :  a  con- 
tract to  pay  another  for  restoring  to  the  owner 
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property  in  the    possession    of   the    promisee^ 
Such   a   contract   is   not  only  void  but  illidt^ 
Such  was  this  ccmtract. 
1  Poth.  43,  46. 

10.  If  the  contract  was  Inequitable  and  un- 
conscionable. These  parties  were  in  possession^ 
of  French's  road;  by  confession  wrongfully  in 
possession;  admitting  tliat  they  had  no  title  to- 
a  single  tie  in  the  road,  or  a  foot  of  ground 
upon  which  it  was  built;  with  his  hands  so- 
manucled  that  he  coald  neither  prosecute  his- 
suit  nor  sell  his  interest,  they  prevail  upon  him 
to  make  a  contract  for  their  benefit,  by  whichhe^ 
agrees  to  a«siffn  to  them  valuable  property,  for 
\vhich  they  all  admit  that  they  have  given  no- 
consideration,  and  some  claim  that  they  never 
intended  to  give  any.  Nay,  more;  not  only  did 
they  procure  this  contract  under  these  circum- 
stances, but  they,  at  the  same  time,  made  delu- 
sive promises  and  entered  into  fraudulent  cove- 
nants, all  of  which  they  have  ruthlessly  violated,. 

The  contract  is  certainly  inequitable,  uncon- 
scionable, and  without  the  least  meritorious- 
consideration.  ' 

Poth.  42;  King  v.  Bamilton,  4  Pet.  311; 
Cathcart  v.  Robinson,  5  Pet.  275;  Colman  ▼► 
SarrcK  1  Ves.  Jr.  50. 

11.  When  the  party  seeking  the  aid  of  the 
court  has  unfairly  delayed  the  carrying  out  of 
the  contract  "with  the  view  to  see  whether  the 
contract  would  prove  a  gaining  or  a  losing 
bargain,  and.  according  to  the  event,  either  to* 
abandon  it  or  claim  a  8i>ecific  performance." 

Shoemaker  and  his  associates  retained  pos- 
session of  the  road  after  the  decree  of  Nov., 
1867,  under  the  lease,  until  the  lease  was  de- 
clared null  and  void  by  the  court  of  last  report; 
and  after  that,  they  retained  possession  as  re- 
ceiverss  in  the  suit  of  Adams*  Express  Co.  v. 
Marburg,  until  the  court  of  appeals  of  Virginia 
finally  decided  the  French  title  to  be  good.  Up 
to  that  moment,  they  had  received  all  the  earn- 
ings of  the  road,  estimated  at  $100,000  per 
annum,  and  Fi-eneh  had  derived  no  benefit  under 
the  contract,  and  if  the  court  of  appeals  liad 
rcverf^ed  the  decree  in  fa^or  of  the  French  title, 
never  could  have  received  any;  for  the  contract 
in  that  event  could  never  have  l^een  carried  out. 
Tlie  lea**-  was  gone,  and  the  Washington,  Alex- 
andria. &  Cieorgetown  Companj*  would  have  had 
undisputed  possesHion.  After  that  decision  and 
not  until  then.  Shoemaker  and  his  associates 
took  posH»'ssioii  of  the  road  under  the  contract. 
They  wer**  wniting  for  that  decision,  with  the 
view  to  HIV  whether  the  contract  would  prove  a 
gaining  or  n  losing  bavpiin.  Benedict  v.  Lgneh,^ 
1  Johns.  Ch.  37»:  Afleif  v.  Dcsehnmps,  13  Ves. 
224:  Brashicr  v.  Oratz'.  0  Wheat.  r»41. 

12.  If  the  contract  be  tainted  with  fraud. 
Was  not  thi«  contract  tainted  with  fraud? 
Mark  the  gradation.  Shoemaker,  Stevens,*  and 
Smith  were  fraudulently  elected  directors  of  the- 
Washington.  Alexandria,  &  Georgetown  Hail- 
road  Com|iany.  Shoemaker,  prior  to  May  5, 
180G;  Jr^tevens  on  th.it  day,  and  Smith  siM)n 
after.  May  5,  1800,  tliey  made  the  fraudulent 
lease  to  .Stevens  and  Phelps,  which  gave  these 
parties  possession  of  the  road.  Soon  after  they 
obtaincfi  nuch  i)os«cHHion,  they  enter  into- 
negotiations  with  French  and  Leonard,  which 
resulte*!  in  this  fraudulent  contract,  which  they 
have  ever  since  fraudulently  violated. 
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Tainted  with  fraud— polluted,  would  better 
•czprciis  the  fatal  infection! 

Atk.  tit.  98;  Oibhona  v.  Jackson,  10  Leigh, 
.^64;  71  Law  Lib.  555;  1  Madd.  Ch.  4-16. 

Meaara.  J.  H.  Bradley,  THomms  J.  Dn- 
rant,  R,  T.  Merrick,  and  Oeorge  William  Brent 
-for  appellee.  . 

Mr.  Justice  CliMord  delivered  the  opinion 
of  the  court: 

Complicated  as  the  transactions  are  out  of 
which  the  present  controversy  has  arisen,  it 
will  be  impossible  to  explain  the  pounds  of  our 
'decision  in  a  manner  which  will  be  satisfactory 
to  the  parties,  without  giving  in  the  first  place 
a  pretty  full  statement  of  the  facts. 

On  the  27th  of  February,  1854,  the  legisla- 
'325*]  ture  'of  Virginia  passed  an  act  incorpo- 
rating a  company  to  construct  a  railroad  be- 
tween Alexandria  and  Washington,  by  the  name 
of  the  Alexandria  &  -Washington  Railroad  Com- 
pany, and  the  record  shows  that  three  fourths 
of  the  stock  of  the  company  was  taken  by  James 
S.  French,  and  the  other  fourth  by  Walter 
Lenox,  and  that  they  continued  to  own  the 
whole  stock  of  the  company  and  the  entire  rail- 
road until  they  conveyed  the  same  to  the  com- 
plainant. They  proceeded  to  build  the  road, 
and  in  procuring  means  for  that  purpose  they 
contracted  large  money  obligations,  and  to  se- 
cure those  obligations  they  executed  the  three 
ideeds  of  trust  mentioned  in  the  bill  of  com- 
plaint; that,  on  the  breaking  out  of  the  Rebel- 
lion, they  went  within  the  lines  of  the  in- 
surgents, and  our  government  took  possession 
of  the  railroad  and  used  it  for  military  pur- 
poses ;  that,  during  their  absence  within  the  in- 
surgent lines,  Joseph  Davison  presented  a  peti- 
tion to  the  county  court  of  the  state  represent- 
ing that  he  was  the  agent  and  attorney  of  all 
the  holders  of  the  bonds  in  the  deed  of  trust  to 
Walter  Lenox,  and  that  the  trustee  therein 
named  was  incapacitated  from  acting  as  such, 
and  praying  that  a  certain  other  person  named 
might  be  appointed  in  his  place ;  that  the  county 
court  removed  the  trustee  nnmed  in  the  trust 
deed  and  appointed  the  person  mentioned  in  the 
petition  as  substituted  trustee,  and  that  the 
substituted  trustee  subsequently,  on  the  10th 
-of  April,  1862,  sold  the  railroad  and  everj-thing 
belonging  to  it  to  the  persons  named  in  the 
record,  and  that  the  purchasers  and  others  as- 
sociated •rganized.  or  pretended  to  organize,  n 
new  company,  ctilled  the  Washington,  Alex- 
andria, «  Georgetown  Railroad  Company. 
Wlien  the  government  relinquished  the  road, 
aome  time  m  the  year  I860,  this  new  company 
took  possession  of  the  same,  and  on  the  first  of 
February  entered  into  a  contract  with  the 
Adams  Express  Company  in  relation  to  the  con- 
veyance of  express  freight  and  the  furnishing 
by  the  latter  of  means  to  ojierate  the  road.  On 
the  28th  of  March,  1866,  French  and  Lenox, 
having  returned,  caused  a  suit  to  be  instituted 
in  the  county  court  in  the  name  of  the  Washing- 
•ton  &  Alexandria  R*iilroad  Company  against 
326*]  'the  new  company  organized  or  pretend- 
ed to  be  organized  under  the  sale,  to  recover  the 
railroad  and  property  belonging  to  it,  upon  the 
•ground  that  the  whole  proceedings  by  which 
the  sale  was  made  and  the  new  company  was 
Hormed  were  fraudulent  and  null  and  void. 
Di^«atipfaction  arose  as  to  the  contract  with 
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Adams  Express  Company,  and  on  the  5th  of 
May,  1866,  by  consent  of  both  parties  a  leut 
for  ten  years  was  made  by  the  new  or  spurioui 
company  to  Oscar  A.  Stevens  and  W.  J.  Phelps, 
and  on  the  18th  of  June  following  another  con- 
tract for  means  of  operation  and  in  respect  to 
the  conveyance  of  express  matter  was  made  for 
ten  years  with  the  same  express  company.  Liti- 
gations ensued  with  respect  to  those  contracts, 
some  of  which  were  penaing  when  the  contracts 
which  are  the  foundlation  of  the   present  liti- 
gation were  executed,  and  others    were   com- 
menced at  a  later  period.      Serious  embarrass- 
ments surrounded  the  parties  who  had  caused 
the  suit  to  be  instituted  to  set  aside  the  pretend- 
ed sale  of  the  road  during  their  abaenoe  withia 
the  insurgent  lines,  and  it  was  at  this  stage  of 
the  controversy,  in  November,  1866,  that  it  was 
arranged   that  the   parties   interested    should 
meet  for  consultation,  as  shown  by  the  proofo, 
and  as  admitted  by  the  respondents.    James  8. 
French,  S.  M.  Shoemaker,  W^alter  Lenox.  Oscar 
A.  Stevens,  J.  Dean  Smith,  and  R.  T.  Merrick 
were  present  at   the   interview.      Satisfactory  • 
proof  is  exhibited  that  they  came  to  an  amicable 
arrangement,  subject  to  the  condition  that  the 
pending  suit  in  the  county  court,  to   set  aside 
the  pretended  sale  of  the  railroad,  should  be  de- 
termined in  favor  of  the  old  company.    Thej 
separated  at  the  close  of  the  consultation  witii- 
out  reducing  the  agreement  to  writing,  but  it 
was  drawn  up  in  form  leaving  the  date  blank, 
not  long  after,  and  was  signed  by  all  the  parties 
except  the  complainant    and    r^pondent,   who 
were  not  present.     By  the  proofs,  however,  it 
appears  that  the  complainant  signed  it  shortly 
after  and  the  respondent,  on  the  6th  of  Decem- 
ber, 1867,  also  signed  it,  though  he  earnestly 
objected  to  signing  it  when  it  was    first   pre- 
sented to  him  for  that  purpose  not  long  after  it 
was  signed  by  the  other  parties.      He  not  only 
signed  the  agreement,  but  at  •the  same  ['SIT 
time  executed  a  conveyance  of  all  his   interest 
in  the  railroad  to  the  complainant  to  secure  the 
repayment  of  $.5,000  advanced  to   him   by  the 
grantee,  and  covenanted  that  it  should  be  held 
by  the  grantee  for  the  purpose  and  objects  de- 
clared in  the  contract  executed   at   the  same 
time. 

1.  By  that  contract  French  and  Lenox  agreed 
to  convey  all  their  right,  title  and  interest  in 
the  railroad  to  a  corporation  to  be  formed  u 
specified,  if  such  a  company  was  formed,  or  to 
devote  all  their  interest  to  the  comnum  benefit 
of  the  parties  thereto,  in  the  proportions,  speci- 
fied, if  the  old  company  should  be  revived. 

2.  Stevens  and  Phelps  agreed,  if  the  parties 
decided  to  reorganize  the  old  company  or  to 
fqrm  a  TiCw  one  as  there  suggested,  to  assign  all 
tlleir  interest  as  lessees  of  the  spurious  com- 
pany to  such  new  company,  or  to  hold  the  same 
for  the  exclusive  benefit  of  the  parties  to  the 
contracts  in  the  proportions  therein  specified. 

3.  On  behalf  of  himself  and  Adams  Express 
Company  the  complainant  agreed  to  aid  the 
organization  to  be  formed  or  revived,  by  money 
and  credit,  to  pay,  settle  or  compromise  all 
liabilities  of  the  old  company,  and  the  liabili- 
ties of  the  lessees  of  the  spurious  company,  for 
procuring  stock  and  materials  for  working  the 
road,  and  all  other  bona  fide  liabilities  incurred 
bv  them  on  behalf  of  the  road,    the    claimant 
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t>eing  mibfititutcd  to  all  the  rights  and  remedies 
x>f  any  such  creditors  for  the  benefit  of  the 
|>arties  to  the  agreement  or  the  organization  by 
"them  formed  or  revived,  subject  to  certain  con> 
^tions  therein  speciAod,  excepting  twenty  per 
•cent  of  the  receipts*  which  it  was  agreed  should 
he  divided  amon|^  the  parties  to  the  instrument 
^according  to  their  respective  interests. 

4.  They  also  agreed  that  the  arrangement 
should  be  carried  into  elTect  on  the  rendition  of 
the  decree  of  the  county  court  in  the  pending 
«a8e  before  mentioned,  and  that  the  company 
should  then  be  formed  and  organized  with  a 
<;apital  stock  of  three  thousand  shares,  to  be 
•divided  and  distributed  as  follows:  French 
and  lienox  to  have  twelve  hundred  and 
328*]  'fifty  shares,  Stevens  and  Phelps  to 
liave  eight  hundred  and  fifty  shares,  S.  M. 
Shoemaker  to  have  five  hundred  shares,  J.  Dean 
Smith  to  have  two  hundred  shares,  and  George 
'W.  Brent  also  to  have  two  hundred  shares. 

5.  It  was  also  agreed  that  the  lessees  should 
be  continued  as  general  manager  and  superin- 
tendent, at  $2oO  each  as  salary. until  otherwise 
ordered  by  the  directors. 

Five  thousand  dollars  were  paid  by  the  com- 
plainant, or  agreed  to  be  paid,  at  the  date  of  the 
agreement,  and  in  consideration  thereof  the  re- 
-spondent  executed  the  instrument  called  the  as- 
signment, in  which  he  acknowledges  the  pay- 
ment of  that  sum  of  money,  and  proceeds  to 
•say :  "I  do  hereby  assign,  convey,  transfer,  and 
set  over  unto  the  said  S.  M.  Shoemaker  or  his 
assigns,  all  my  right,  title,  interest,  claim,  and 
demand  in  and  to  the  property,  stock,  road, 
roadbed,  franchise,  and  charter  of  the  corpora- 
tion known  as  the  old  company,  or  any  interest 
I  may  possess  in  and  to  the  same,  and  do  further 
agr*»e  to  make  such  other  and  further  convey- 
ances or  assurance  as  may  be  hereafter  required 
by  the  grantee  or  his  assigns  for  the  following 
purposes."  to  wit:  (1)  To  secure  the  payment 
of  a^r>,000  due  to  the  grantee  as  an  advance  on 
-the  same;  (2)  for  the  purposes  and  objects  set 
forth  in  the  agreement  bearing  even  date  here- 
viith,  between  the  parties  therein  named,  and 
'which  is  particularly  described  in  the  pleadings. 

Various  defenses  were  set  up  in  the  answer, 
'but  those  chielly  to  be  noticed  are  the  two  fol- 
lowing: (1)  That  the  signature  of  the  respond- 
«nt  to  the  contract  was  obtained  by  fraud  and 
oppression,  that  it  is  void  as  against  public 
policy,  and  because  it  was  fraudulently  ob- 
-tained;  (2)  that  the  assignment,  though  intend- 
^  only  as  a  mortgage  to  secure  the  $5,000  ad- 
vanced to  him  by  tlie  complainant,  was  fraudu- 
lently prepared  with  the  design  of  deceiving  the 
respondent  into  an  assignment  of  his  interst  and 
estate  in  the  road,  and  that  he  was  compelled 
to  sign  it  by  threats,  oppression,  and  persistent 
and  deceptive  influences  and  importunities. 
329*]  ^Proofs  were  taken  and  the  parties 
-were  fully  heard  upon  the  bill,  answer  and  repli- 
<!ation,  and  upon  tlie  cross-bill,  answer  and 
replication,  and  upon  the  proofs;  and  the  circuit 
«ourt  being  of  the  opinion  that  the  equity  of  the 
«ai«e  was  with  the  complainant,  granted  an  in- 
junction perpetually  restraining  thr-  respondent 
from  any  and  every  proceeding  not  in  accord- 
ance with  the  contrad«.  Appeal  was  regularly 
iaken  to  this  court,  and  the  principal  error  as- 
signed here  is  that  the  circuit  court  erred  in  set- 
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ting  up  and  enforcing  the  contracts  for  the  con- 
veyance by  the  respondent  of  his  right,  title  and 
interest  in  the  railroad  to  the  complainant. 

Complaint  is  also  made  that  the  decree  of  the 
circuit  court  is  equivalent  to  a  decree  for 
specific  performance,  but  it  is  clear  that  it  can- 
not be  viewed  in  that  light,  as  the  contracts 
were  executed  and  the  conveyance  made  and  de* 
livered  nearly  a  year  before  the  bill  of  com- 
plaint was  filed,  nor  in  that  the  theory  of  the  de- 
fense as  set  up  in  the  answer  or  in  the  cross- 
bill. On  the  contrary,  they  both  admit  the  ex- 
ecution of  the  agreement  and  the  assignment  to 
secure  the  sum  advanced,  but  the  respondent 
appears  to  rely  chiefly  for  his  defense  upon  the 
circumstances  of  hardship,  imposition,  and  op- 
pression alleged  in  the  answer,  as  aflfording  a 
just  ground  to  deny  the  prayer  (A  relief  con- 
tained in  the  bill  tiled  by  the  complainant.  He 
admits  that  the  conveyance  was  made  to  secure 
the  sum  of  $5,000,  but  he  alleges  that  he  ten- 
dered the  amount  to  the  complainant  on  condi- 
tion that  the  complainant  would  reconvey  the 
property  to  him  to  be  held  as  it  was  prior  to  the 
assignment,  and  that  the  complainant  refused  to 
receive  the  money  on  those  terms. 

Fraud  is  certainly  charged  in  the  answer,  but 
the  cliarge  is  wholly  unsupported  by  any  satis- 
factory proof,  and  the  charge  is  virtually  aban- 
doned by  the  cross-bill,  in  which  it  is  alleged 
that  the  respondent,  notwithstanding  the  op- 
pression and  injustice  which  compelled  him  to 
execute  the  agreement,  was  willing  and  anxious 
and  for  a  long  time  continued  to  demand,  that 
the  same  should  be  carried  out  according  to  its 
*spirit  and  intent.  What  he  there  alleges  [*330 
as  matter  of  complaint  is:  That  it  was  his 
necessities  which  compelled  him  to  make  Uie 
sacrifice  and  to  surrender  his  stock  on  the  hard 
terms  of  the  agreement,  and  yet  he  aifirms  that 
he  would  have  been  satisfied  if  the  other  parties 
to  the  agreement  had  fairly  and  honestly  per- 
formed their  part  of  the  same,  but  he  alleges 
that  they  have  utterly  failed  so  to  do,  though 
often  reminded  of  the  delinquency  and  repeat^- 
ly  urged  to  commence  their  performance.  Many 
instances  of  such  alleged  failures  are  specified, 
but  it  is  a  sufficient  answer  to  them  all  to  say 
that  they  are  separately  denied  in  the  answer  to 
the  cross-bill,  and  that  the  party  making  the 
charges  has  failed  to  introduce  any  sufficient 
proof  to  warrant  a  finding  in  his  favor  in  re- 
spect to  any  one  of  the  accusations.  Nearly 
eight  months  elapsed  after  the  contracts  were 
signed  before  the  county  court  rendered  their  de- 
cree annulling  the  charter  of  the  spurious  com- 
pany and  restoring  the  railroad  to  its  rightful 
owners.  They  entered  the  final  decree  on  the 
28th  of  August,  1868,  and  on  the  22d  of  Septem- 
ber following  Walter  Lenox  called  a  meeting  of 
the  parties  to  the  agreement,  and  the  record' 
shows  that  the  respondent  was  duly  notified 
and  that  he  attended  the  meeting.  He  not  only 
attended  the  meeting  but  he  knew  that  the  per- 
sons composing  the  meeting  intended  to  e^ect 
an  organization  under  the  agreements  described 
in  the  pleadings,  as  they  directed  one  of  their 
number  to  prepare  and  publish  a  call  for  another 
meeting  to  carry  that  purpose  into  efl^ect  in  ac- 
cordance with  the  Code  of  the  state  and  as  con- 
templated by  the  terms  jof  those  agreements. 
Acting  under  those  instructions  the  person  des- 
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ignated  for  the  purpose  prepared  the  form  of  a 
call  for  such  a  meeting  to  be  held  on  the  20th  of 
October  then  next,  and  caused  the  same  to  be 
published;  and  the  record  also  shows  that  the 
meeting  was  r^ularly  held  pursuant  to  the  call 
for  the  same*  and  that  the  company  was  duly 
organized  at  that  meeting  by  the  choice  of  the 
complainant  as  president  of  the  company.  Prior 
to  that  meeting,  however,  to  wit:  On  the  30th 
of  the  preceding  month,  the  respondent,  claim- 
331^]  ing  to  act  as  'president  of  the  road,  ob- 
tained a  writ  of  possession  under  the  decree  an- 
nulling the  pretended  sale  of  the  road,  and  it 
appears  that  he  was  put  in  possession  of  the 
road  by  the  sheriff,  to  whom  he  delivered  the 
writ  for  that  purpose.  Instead  of  co-operating 
with  the  otiier  parties  to  perfect  the  organiza- 
tion the  respondent  applied  to  the  countj'  court 
for  an  injunction  to  restrain  the  other  parties 
from  holding  the  meeting  called  for  that  pur- 
pose, but  the  subpoena  was  issued  in  this  case  on 
the  same  day  and  the  complainant  obtained  a 
rul#»  requiring  the  respondent  to  show  cause  why 
an  injunction  tthould  not  issue  restraining  him 
from  doing  any  act  as  president  of  the  road,  and 
from  interfering  in  any  way  to  prevent  the  exe- 
cution of  the  agreement,  and  it  appears  that  the 
subpipnn  and  the  order  to  show  cause  were  sensed 
on  him  the  day  before  he  obtained  his  injunction 
forbidding  the  contemplated  meeting. 

Sufficient  has  already  been  remarked  to  show 
that  the  defense  of  fraud  is  not  proved  but,  in- 
asmuch as  that  defense  is  set  up  in  several 
forms  in  the  answer,  it  may  be  necessary  to  say 
that  the  antecedent  remarks  upon  the  subject 
apply  to  that  defense  in  every  form  in  which  it 
is  presented.  Reference  has'also  beeir  made  to 
the  defense  that  the  respondent  was  coujpelled 
to  sign  the  contracts  by  threats,  oppression,  and 
by  persii^tent  and  deceptive  influences  and  im- 
portunities; but  it  becomes  necessary  to  state 
that  defense  more  in  detail  and  to  give  it  a  more 
careful  consideration. 

He  alleges  that  he  was  induced  to  sign  the 
two  instruments  by  threats  that  if  he  refused 
he  should  be  kept  out  of  the  possession  of  the 
road  for  years,  and  that  in  consequence  of  his 
pecuniary  embarrassments  and  tlirough  fear 
that  the  parties  would  render  his  property  un- 
availing to  him  in  case  he  continued  to  resist 
their  importunities,  he  finally  executed  the 
agreement;  that  being  pressed  for  the  want  of 
pecuniaiTT  means  and  overcome  by  threats,  im- 
portunities and  deceptive  influences,  he  was 
ultimately  forced  to  sign  the  agreement  upon 
the  condition  that  the  complainant  would  ad- 
vance him  $5,000.  and  that  the  contract  should 
be  immediately  carried  into  effect. 
332*]  'Even  if  admitted  to  be  true  the  an- 
swer does  not  show  that  the  instruments  were 
executed  under  duress,  as  the  respondent  admits 
that  the  sum  of  $.').000  was  to  be  advanced  as  a 
part  of  the  consideration  for  the  transfer,  and 
that  he  finally  consented  to  the  arrangen)ent  on 
the  condition  that  the  contract  should  Ik?  im- 
mediately executed.  Much  discussion  to  slmw 
that  a  contract  or  written  obligation  procured 
by  means  of  duress  is  inoperati\«  and  void  both 
at  law  and  in  equity  is  hardly  required,  as  the 
proposition  is  not  denied  by  either  party.  Actual 
violence,  even  at  common  law,  is  not  neci»ssary 
to  establish  duress,  because  consent  is  the  very 
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essence  of  a  contract;  and  if  there  be  compnl. 
sion,  there  is  no  actual  consent  and  moral  coid- 
pulsion.  such  as  that  produced  by  threata  to 
take  life  or  to  inflict  great  bodily  harm,  an  well 
as  that  produced  by  imprisonment,   is  ev^. 
where  regarded  as  sufficient  in  law  to  destroy 
free  agency,*  without  which  there  can  be  no  con- 
tract, because  in  that  state  of  the  case  th<>re  i* 
no  consent.      Brotcn  v.  Pierce,  7  Wall.  214, 11> 
L.  ed.  1.%.    In  its  more  extended  sense  durets 
means   that   degree   of   constraint   or   danger, 
either  actually  inflicted  or  threatened  or  im- 
pending, which   is  sufficient  in  severity  or  in 
apprehension,  to  overcome  the  mind  ami  will  of 
a  person  of  ordinary  firmness.     Cliitty.  Cnot^ 
217 ;  2  Greenl.  Ev.,  283.     Decided  cases  mny  be 
found  which  deny  that  contracts  proruro<i  by 
menace  of  a  mere  batteri'  to  the  person,  f*r  of 
trespass  to  lands,  or  of  loss  of  goods,  enn  be 
avoided  on  that  account,  and  the  reason  a>*Hi<med 
for  that  restriction  to  the  general  rul«»  in  thit 
such  threats  are  held  not  to  he  of  a  natiin*  to 
overcome  the  mind  and  will  of  a  firm  and  pru- 
dent man.  because  it  is  said  that  if  such  an  in- 
jury is  inflicted,  sufficient  and  adequate^  rr^rw* 
may  be  obtainM  in  an  action  at  law;  hut  the 
modern  decisions  in  thi.^  country  adopt  a  more 
lilieral  rule,  and  hold  that  contracts  pro<*iirfd 
by  threats  of  battery  to  the  person  or  of  dpstruc- 
tion  of  property  may  be  avoided  on  the  gmund 
of  duress,  because  in  such  a  case  there  is  nntlnnp 
but  the  form  of  a  contract  without  'thi*  f*S33 
sulistanee.      Foshay  v.  Fertfuson,  .5   Hill.  158; 
Cent.  Bank  v.  Copelantf.  18  Md.  317:   F'ttfir  x. 
SHiwmon,  2«  N.  Y.  12;  1  Story.  Kq.  J.  (0th  .m|.), 
230.      errant  all  this  and  still  the  conoessi(m 
cannot  l>enefit  the  respondent,  as  the  pro«^f4  ex- 
hibited in  the  record  are  not  sufficient  tc  *up- 
port  the  charges  as  made  in  the  answer.     Sub- 
stantia lly  the  same  charjres  are  made  by  the 
rospondent  in  his  cross-hill,  and  every  ono  of 
them  is  denied  by  the  complainant  uiuhT  oath 
in  his  answer  to  that  bill. 

Knough  appears  in  the  record  to  convin**-  the 
court  that  the  respondent  was  in  strai»«'nnd  rir- 
cum«tanees.  that  his  business  affairs  had  UTimi? 
complicnted.  that  he  was  greatly  emb:irra^M?<l 
with  litigations,  and  that  he  was  in  pro^in^' 
want  of  |)ecuniary  means,  but  the  court  is 
wholly  unable  to  see  that  the  coiimlain-jiit  is 
ros])onsihle  for  thos<^  circumstances  or  tlut  1»»? 
did  any  unlawful  act  to  deprive  the  n*s}K»a«lcnt 
of  his  property,  or  to  create  tho.«e  nere^-it!?»>  or 
embarrassments,  or  to  compel  him  to  do  what 
he  acknowledges  he  did  do.  which  was  t«»  yiiH 
to  the  pressure  of  the  circumstances  surround- 
ing him,  and  as  a  choice  of  evils  aeceptnl  th<* 
advance  of  $."),000  and  the  shares  assigned  him 
in  the  new  organisation  as  proposed,  an<l  volun- 
tarily signeil  Ixah  the  agreement  and  the  as'i;:'a- 
ment.  Such  an  act  as  that  of  signin?  tho* 
instruments,  under  the  circumstjincos  dir-cltt^ft! 
in  the  record,  must  be  n-garded,  both  in  equity 
and  at  law,  as  a  voluntary  act,  as  it  was  iinat 
tended  bv  anv  act  of  violence,  or  threat  nf  ait? 
kind,  calculated  in  any  degree  to  iutimidatn  the 
party  or  to  force  the  result,  or  to  compel  thut 
consent  which  is  the  essence  of  everv  vsilid  eon- 
tract.  Suppose  he  consented  reluctantly,  aj*  be 
avers,  still  the  fact  is  that  he  did  consent  trhm 
he  might  ha\-e  refused  to  affix  his  signature  to 
the  instruments,  as  he  had  repeatedly  done  for 
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the  year  preceding;  and  having  consented  to  the 
Arrangement  and  signed  the  instruments  he  is 
bound  by  their  terms,  and  must  abide  the  con- 
sequence^ of  his  own  voluntary  act,  unless  some 
of  hift  other  defenses  set  up  in  the  answer  have 
a  better  foundation. 

Want  of  consideration  is  also  averred  in  the 
334*]  answer,  but  *the  terms  of  the  instrument 
disprove  the  allegation,  and  the  proofs  intro- 
duced by  the  respondent  as  well  as  those  intro- 
duced by  the  complainant  show  that  the  defense 
is  unfounded. 

Mistaken  misapprehension  on  the  part  of  the 
respondents  are  alleged,  but  the  allegation  is 
not  sustnined  by  any  satisfactory  proof,  and  the 
attending  circumstances,  taken  m  connection 
'with  the  lapse  of  time  from  the  original  meet- 
ing to  the  time  the  respondent  signed  the  instru- 
ment, convinces  the  court  that  the  defense  is 
without  merit,  which  is  all  that  need  be  re* 
marked  upon  the  subject. 

Delny  m  execution  of  the  contract  is  also 
alleged  in  the  eroHS-bill,  and  that  the  complain- 
ant nas  failed  to  perform  his  part  of  the  agrfije- 
ment.  but  those  allegations  are  expressly  denied 
in  the  answer  to  the  cross-bill,  ana  being  unsus- 
tainod  by  any  satisfactory  proofs  the  defense 
must  be  o\*erruled. 

Inequitable  and  unconscionable  contracts,  it 
is  said,  ought  not  to  be  sustained,  but  it  is  not 
possible  to  regard  the  arrangement  in  question 
as  falling  within  that  category,  as  by  the  terms 
of  the  agreement  the  complainant  was  to  ad- 
vance $5,000  to  the  respondent  and  to  aid  the 
organization  by  money  and  credit,  to  pay,  settle, 
and  compromise  all  liabilities  of  the  old  com- 
pany and  the  liabilities  of  the  lessees  of  the 
apuriouH  company,  for  procuring  stock  and  ma- 
terials for  working  the  road,  and  all  other  bona 
Ude  liabilities  incurred  by  them  in  behalf  of  the 
road.  Authentic  data  to  enable  the  court  to 
•compute  the  amount  of  those  liabilities  is  not 
given  in  the  record,  but  enough  appears  to  sat- 
isfy the  court  that  the}'  must  have  been  very 
larjre,  and  amply  sufficient  to  constitute  a  valu- 
able consideration  for  tlie  contract. 

Suggestion  is  also  made  that  the  contract  was 
against  public  policy,  as  some  of  the  parties 
were  interested  in  the  spurious  company,  but 
the  court  is  of  the  opinion  that  the  cliarge  is 
without  any  foundation,  as  it  is  clearly  proper 
that  parties  whose  pecuniary  interests  are  com- 
plicated and  conflicting  should  compromise  the 
controversy:  nor  is  it  possible  to  see  how  the 
respondent  is  injured  even  if  some  one  or  more 
335*1  of  'the  parties  failed  to  perform  their 
dutv  to  the  spurious  company  which  was  an- 
nulled. 

Suffice  it  to  say,  in  respect  to  the  alleged  want 
of  proper  parties,  that  the  court  is  of  the  opinion 
that  the  objection  cannot  be  sustained,  and  being 
entirely  satisfied  with  reasons  given  for  overrul- 
ing the  objection  in  the  circuit  court  it  is  not 
necessary  to  give  the  point  any  further  exam- 
ination. 

Want  of  mutuality  in  the  contract  is  also 
suggested,  but  it  is  dear  that  the  suggestion  U 
not  well  founded^  as  the  covenants  to  make  the 
advance,  pay  the  debts  and  liabilities  of  the 
company,  and  to  allot  the  stock  as  stipulated, 
<^uld  be  enforced  by  suit  in  any  Court  of  com- 
petent jurisdiction. 
14  Wall. 


Strong  doubts  are  entertained  whether  any  of 
those  defenses  to  the  merits  are  open  to  the 
respondent,  as  the  general  rule  is  that  where 
fraud  is  charged  in  the  bill  or  set  up  in  the 
answer,  the  party  making  the  charge,  if  it  is  de- 
nied in  a  proper  pleading,  will  be  confined  to 
that  issue,  but  that  court  being  disinclined  to 
place  the  decision  upon  that  ground  has  deter- 
mined to  give  each  defense  a  separate  examina- 
tion. Kyre  v.  Potter,  15  How.  42;  Fisher  ▼. 
Boody,  1  Curt.  200;  Price  v.  Berringion,  7  Eng. 
L.  &  E<i.  254. 

Parties  who  execute  contracts  must  expect 
that  they  will  be  enforced  when  due  application 
for  that  purpose  is  made  to  a  court  of  justice; 
nor  can  they  reasonably  hope  that  courts  of  jus- 
tice will  reopen  matters  which  they  have  volun- 
tarily and  understandingly  dosed.  Even  if  the 
terms  of  adjustment  were  unfavorable  to  the  re- 
spondent still  he  is  bound  by  the  arrangement, 
as  he  voluntarily  signed  both  the  agreement  and 
the  assignment.  Had  he  refused  his  assent  to  the 
arrangement  the  case  might  have  been  different, 
but  the  proofs  show  that  he  signed  instruments 
after  he  had  ample  time  for  inauiry,  examina- 
tion, and  reflection,  and  having  aon^  so,  neither 
a  court  of  equity  nor  a  court  of  law  can  release 
him  from  the  obligation  to  fulfil  his  contracts 
according  to  the  terms  of  the  instruments. 

Decree  affirmed, 

MICHAEL  O'DOWD,  P2ff.  in  Err,, 

V. 

HENRY  P.  RUSSELL,  Mayor  of  the  City  of 
Augusta,  to  the  Use  of  William  Glendenning, 
Admr.  of  Jerry  Reeds,  Deceased. 

(See  S.  C.  14  Wall.  402-405.) 
Writ  of  error  by  one  defendant  —  final  judg- 
ment —  mistake  in  writ  of  error  —  when  not 
a  supersedeas, 

1.  A  writ  of  error  may  be  prosecuted  by  one  de- 
fendant without  summons  ana  severance  of  his  co- 
defendants  where  written  notice  was  glren  to  the 
co-defendants  and  they  declined  to  join.  This  was 
equivalent  to  summons  and  severance. 

2.  Where,  In  a  state  court,  a  Judgment  afralnst  a 
defendant  was  reversed  because  he  was  held  not 
entitled  to  the  exemption  which  he  claimed  under 
the  Bankimpt  Act.  and  a  Judgment  against  his 
sureties  was  affirmed  because  they  were  held  not 
entitled  to  the  benefit  of  his  discharge,  both  Judg- 
ments were  final  and  may  be  brought  to  this  court 
by  the  writ  of  error. 

3.  A  mistake  in  the  date  of  a  writ  of  error  does 
not  vitiate  the  writ  where  it  was  duly  issued  and 
served. 

4.  Where  it  does  not  appear  from  the  record 
that  anv  copy  of  the  writ  was  lodged  in  the  clerk's 
office  within  ten  days,  nor  when  the  bond  was  al- 
lowed and  filed,  the  writ  of  error  cannot  operate  as 
a  supersedeas. 

[No.  608.] 

Argued  Feb.  IS,  1872,    Decided  Apr,  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Georgia. 
The  case  is  stated  by  the  court. 
Messrs,    J.    P.    Carr    and   P.    PhUtips   for 
plaintiff  in  error. 

Mr:  H.  W.  Hillard  for  defendant  in  error. 

Mr.  Justice  Chmae  delivered  the  opinion  of 
the  court: 

Clarence  V.  Walker,  William  C.  Jones,  and 
Michael  O'Dowd  were  sued  in  the  superior  court 
of  Richmond  county,  Georgia,  upon  a  bond  given 
by  *  Walker  as  principal  and  Jones  and  [*403 
ODowd  as  sureties  for  the  faithful  discharge 
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by  Walker  of  his  duties  as  vendue  master  in 
the  city  of  Augusta. 

The  breach  alleged  was  that  Walker,  having 
received  as  vendue  master  certain  goods  for  sale, 
and  having  sold  them  and  received  the  proceeds 
in  his  capacity  as  vendue  master,  failed  to  ac- 
count. The  defendants  pleaded  Walker's  dis- 
charge under  the  bankrupt  act,  and  the  plea 
was  sustained ;  but  tlie  sureties  were  held  liable, 
notwithstanding  the  discharge  of  their  prin- 
cipal under  the  33d  section  of  that  act.  Two 
writs  of  error  were  prosecuted  upon  this  judg- 
ment to  the  supreme  court  of  Georgia,  one  by 
Jones  and  O'Dowd  to  reverse  the  judgment 
against  them,  upon  the  ground  that  the  dis- 
charge of  Walker  was  a  bar  to  the  suit  against 
them  as  sureties;  and  one  by  the  plaintiff  in  the 
action,  upon  the  ground  that  Walker  could  not 
avail  himself  of  the  discharge,  the  debt  having 
been  created  by  his  defalcation  as  a  public  offi- 
cer and  while  acting  in  a  fiduciary  capacity. 

Tlie  judgment  of  the  superior  court  in  favor 
of  Walker  was  reversed  by  the  supreme  court, 
and  the  judgment  against  the  sureties  was 
atiinned.  To  reverse  the  judgment  of  tlie  su- 
preme court,  0*Dowd  prosecutes  his  writ  of 
error,  which  the  defendant  in  error  now  moves 
to  diMmiss. 

Several  grounds  are  assigned  for  dismissing 
this  writ.  It  will  be  necessary  to  notice  but 
throe  of  them. 

The  first  of  these  is,  that  the  writ  of  error  is 
prosecuted  by  0*Dowd  without  summons  and 
severance  of  his  codefendants.  Formerly  this 
was  held  to  be  necessary  when  one  of  several 
defendants  desired  to  prosecute  his  writ  of  error 
alone.  But  in  the  case  of  Masteraon  v.  Hern- 
don.  10  Wall.  418,  19  L.  ed.  954,  we  held  that 
such  a  writ  of  error  would  be  sustained  if  it 
appeared  from  the  record  that  the  defendants 
not  joined  had  been  notified  in  writing  and  had 
refused  to  join.  In  this  case,  it  appears  by  the 
record  that  written  notice  was  given  to  the  co- 
defendants  of  O'Dowd,  and  that  they  declined  to 
join.  litis  was  equivalent  to  summons  and 
severance. 

it  is  also  insisted  that  the  motion  to  dismiss 
must  be  allowed  because  the  judgment  was  no< 
final.  The  judgment  against  Walker  was  re- 
versed, because  he  was  held  not  entitled  to  the 
exemption  which  he  claimed  under  the  bank- 
405*1  nipt  *act,  and  the  judgment  against  the 
sureties  was  affirmed  because  they  were  held  not 
entitled  to  the  benefit  of  his  discharge.  We  think 
that  both  judgments  were  final,  and  that  both 
are  brought  imder  review  by  the  writ  of  error. 

Another  reason  assigned  for  dismissal  is  that 
the  writ  of  error,  the  lK>nd,  the  citation,  and  the 
copy  of  the  writ  of  error  for  the  defendants 
were  not  seasonably  served  or  filed.  It  appears 
from  the  record  that  the  judgment  of  the  su- 
preme court  was  rendered  cm  the  31st  of  Octo- 
ber, 1871,  and  on  the  10th  of  November,  1871, 
a  writ  of  error  was  issued,  returnable  on  the 
first  Monday  of  December,  and  was  served  by 
filing  in  the  clerk's  office.  The  writ  is  dated 
on  the  16th  of  October,  1871.  This  was  before 
the  judgment  was  affirmed,  and  is  obviously  a 
mistake.  It  does  not,  however,  vitiate  the 
writ.  The  case  was  removed  by  service  on  the 
10th  of  Xovember. 

The  citation  was  served  on  the  3d  of  Febru- 
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ary,  1872.  This  was  sufficient  to  advise  th» 
opposite  party  that  the  cause  had  been  removed, 
to  this  court,  and  was  served  and  returned 
within  the  term. 

It  does  not.  however,  appear  from  the  record 
that  any  copy  of  the  writ  was  lodged,  for  the 
defendants  in  error,  in  the  clerk's  office  of  the 
supreme  court.  It  was  necessary  that  such  a 
copy  should  be  filed  within  ten  davs  to  make 
the  writ  of  error  a  supersedeas.  Raitroad  Co.  t. 
Harris,  7  Wall.  574,  19  L.  ed.  100.  Nor  does  it 
appear  when  the  bond  was  allowed  and  filed. 
It  bearb  date  of  the  10th  of  Xovember.  The 
allowance  is  not  dated:  nor  is  it*  filing  noted. 

We  are  of  opinion,  therefore,  that  a  v:Tit  o/ 
error  cannot  operate  aa  superscdetis;  hut  the 
motion  to  dismiss  must  he  denied. 


•ALBERT  L.  MOWRY,   Complainant,    ['iSi 

Appt., 

V. 

ASA  WHITNEY. 

(See  8.  C.  14  Wall.  484-441.) 

Scire  facias  to  annul  patent  —  suit  in  equity  — 
when  to  he  brought  by  the  govemtneni  or 
Attorney   General, 

*1.  The  ancient  mode  of  annnlllne  or  repealinr 
the  Kloe'8  patent  was  by  scire  facias,  generallj 
brought  in  chancery  where  the  record  of  the  Instru- 
ment wag  found. 

2.  In  modern  times,  the  court  of  chancery  glt- 
tlnff  In  equity  entertained  a  similar  jurisdiction  t^ 
bill,  when  the  ground  of  relief  iis  fraud  In  obttin- 
inic  the  patent :  and  in  this  country  It  is  the  ntoat 
mode  In  all  cases,  l^ecause  b<>tter  adapted  to  the  in- 
vestigation and  to  the  relief  to  be  administered. 

8.  Out  scire  facias  could  only  be  sued  out  in  the 
English  court  by  the  King  and  his  Attorney  Gener- 
al, except  in  cases  where  two  patents  had  been 
granted  for  the  same  thing  to  diflrerent  indlvldoali, 
and  the  16th  section  of  the  act  of  July  4.  l$3e. 
concerning  patents  for  inventions,  is  based  npoA 
analogous  principles. 

4.  Both  upon  Ibis  authorttT  and  upon  sound 
principle,  no  suit  can  be  brought  to  set  aside,  an- 
nul or  declare  void  a  patent  issued  by  the  gorem- 
ment.  except  In  the  class  of  cases  above  mentioned* 
unless  brought  in  the  name  of  the  government  or 
by  the  authority  or  permission  of  the  Attorney  Gen- 
eral, so  as  to  be  under  his  control. 

[No.  147.] 
Argued  Mar.  27,  1872.      Decided  Apr.  22,  W2, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl> 
vania. 

The  case  is  stated  by  the  court. 

Messrs.  Charles  B.  Collier  and  A.  G.  Tkmr> 
man,  for  appellant: 

As  the  bill  charged  and  the  demurrer  eon- 
fef^sed  that  the  extension  was  procured  by  fraud, 
the  extended  patent  mtist  be  regarded  as  void 
ab  initio  and  as  conferring  no  monopoly  upon 
the  patentee,  as  against  the  public  or  the  com- 
plainant. 

Notwithstanding  the  expiration  by  limitatioo 
of  WTiitney's  patent,  prior  to  the  filing  of  the 
bill,  the  extended  patent,  until  declared  void  for 
fraud,  was  and  is  alive  and  in  effect  for  all  puT' 

*Ueadnote8  by  Mr.  Justice  Millkr. 

Note. — For  what  patents  are  granted,'  whem  4t- 
clared  void — see  note  to  Evans  v.  Eaton,  4  L.  el 
U.  8.  433. 

81  U.S. 


1871. 


MOWRY  V.  Whitwet. 


434-441 


poses  of  suits  for  infringements  of  it  that  oc- 
curred during  its  existence. 

"Neviits  y.  Johnson,  3  Blatchf.  80;  Pat.  Laws, 
act  of  1870,  S  55. 

By  reason  of  the  fact  that  Whitney's  patent 
had  expired  prior  to  the  filing  of  the  complain- 
ant's bill,  the  gOTcmment  of  the  United  states 
was  neither  a  necessary  nor  a  proper  party  to 
the  bill ;  and  by  reason  of  such  expiration,  the 
bill  could  not  have  been  maintained  in  the  name 
of  the  government,  it  having  no  interest  In  the 
subject-matter  of  the  controversy. 

Bourne  v.  Ooad/year,  9  Wall.  811, 19  L.  ed.  786. 

The  complainant,  Mowry,  as  appears  on  the 
face  of  his  bill,  has  a  direct  and  personal  inter- 
est in  the  subject-matter  of  the  suit.  He  is 
sued  by  Whitney  for  an  alleged  infringement  of 
said  patent,  in  the  United  States  circuit  court 
for  the  southern  district  of  Ohio.  He  cannot 
avail  himself  of  the  fraud  of  the  patentee  as 
matter  of  defense  to  the  suit  in  that  court,  and 
in  that  cause.  He  is  without  remedy  save  in 
the  court  and  according  to  the  manner  in  which 
he  has  sought  it  by  this  proceeding. 

Rubber  Vo,  v.  Goodyear,  9  Wall.  788,  19  L. 
ed.  566;  Wood  v.  Williams,  1  Gilp.  517;  1  Robb, 
Pat*  Gas.  717. 

The  extension  of  the  patent  having  been,  con- 
fess^y,  fraudulently  procured,  and  the  govern- 
ment not  being  able  to  maintain  a  suit  in  rela- 
tion to  the  patent,  by  reason  of  its  expiration, 
aad  having  no  further  interest  in  it,  the  suit 
could  only  be  and  was  probably  brought  by  one 
who  had  a  continuing  interest  in  me  patent, 
and  whose  rights  were,  notwithstanding  its  ex- 
piration, affected  by  it. 

The  primary  object  of  the  suit  is  that  the 
complainant  may  be  relieved  from  a  prosecution 
which  is  contrary  to  equity  and  good  conscience ; 
and  the  court  is  asked  to  find  and  declare  that 
the  patent,  having  been  procured  fraudulently, 
was  ipso  facto,  void,  as  antecedent  to  granting 
the  relief  prayed  for. 

Messrs.  Henrj  Baldwin,  Jr.,  B,  R,  Cur- 
tis, and  A'.  W.  Stouffhton,  for  appellee: 

There  is  no  provision  of  law  for  any  such  pro- 
ceeding as  this  to  repeal  a  patent. 

Rubber  Co.  v.  Goodyear,  9  Wall.  788,  19  L. 
ed.  666. 

Any  proceeding  for  that  purpose  must  be  at 
the  instance  of  the  government.  Story,  £q. 
PI.,  {  8. 

Instead  of  this  bill  being  filed  by  the  author- 
ity or  with  the  consent  of  %e  p;ovemment,  it  is, 
on  its  face,  filed  by  an  adjudged  infringer, 
against  a  patentee  whose  rights  he  has  invaded, 
and  whose  statute  remedy  he  now  seeks  to 
enjoin. 

The  bill  shows  that  the  extended  term  of 
respondent's  patent  expired  April  24, 1869,  while 
this  proceeding  was  not  commenced  until  April 
7,  1870,  nearly  twelve  months  thereafter. 

There  is,  consequently,  no  equity  to  support 
this  application  to  set  the  extension  aside,,  nor 
does  anything  remain  which  can  be  subject  of 
a  suit. 

Bourne  v.  Goodyear,  9  Wall.  811,  19  L.  ed. 
786;  Minnesota  Co.  v.  National  Co.  3  Wall.  332, 
18  L.  ed.  42. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  chancery,  brought  to  set  aside 
14  Wall. 


and  annul  a  patent  for  an  invention  which 
renewed  in  the  office  of  Commissioner  of  Pat- 
ents, on  the  ground  that,  in  making  the  exten- 
sion, the  commissioner  was  deceived  and  im* 
posed  on  by  the  fraud  and  faise  swearing  of 
the  patentee. 

The  suit  was  brought  in  the  circuit  court  for 
the  eastern  district  of  Pennsylvania,  in  which 
the  defendant  resided,  by  Albert  L.  Mowry. 

The  patent  was  for  an  improvement  in  the* 
process  of  annealing  car  wheels,  and  the  interest 
of  the  plaintiff  in  the  matter  is:  That,  before- 
the  time  of  the  first  issue  of  the  defendants'  pat- 
ent had  expired,  plaintiff  had  been  engaged  ii» 
the  same  business,  and  that  he  is  now  sued  by 
the  patentee  for  infringement  of  his  extended 
patent,  in  an  action  still  pending;  and  that,  in 
the  progress  of  the  investigations  necessary  to* 
his  defense  of  that  suit,  he  discovered  the  fraud 
by  which  the  extension  was  obtained. 

The  bill  was  demurred  to,  and  the  demurrer 
sustained,  on  two  grounds: 

First.  That  the  extended  patent  had  expired,, 
by  its  own  limitation,  before  the  bill  was  filed ; 
and. 

Second.  That  the  complainant  could  not,  in 
his  own  right,  sustain  such  a  suit. 

As  regards  the  first  of  these  propositions  we 
do  not  deem  it  necessary  to  make  any  decision* 
When  a  case  arises  in  which  the  United  States, 
or  the  Attorney  General,  shall  initiate  a  suit  to 
have  a  patent  declared  null,  ab  initio,  which, 
though  no  longer  in  force  as  to  present  or 'future- 
infringements,  is  used  to  sustain  suits  for  in- 
fringements during  its  vitality,  the  question  will 
be  considered;  for  we  are  of  opinion  that  no 
one  but  the  government,  either  in  its  own  name* 
or  the  name  of  its  appropriate  officer,  or  by 
some  form  of  proceeding  which  gives  official 
assurance  of  the  sanction  of  the  proper  author- 
ity, can  institute  judicial  proceedings  for  the 
purpose  of  vacating  or  rescinding  the  patent 
which  the  government  has  issued  to  an  individ- 
ual, except  in  the  cases  provided  for  in  {  16  of 
the  act  of  July  4,  1836. 

The  ancient  mode  of  doing  this  in  the  Eng- 
lish courts  was  by  scire  facias,  and  three  classes 
of  cases  are  laid  down  in  which  this  may  be 
done. 

1.  When  the  King  by  his  letters  patent  has 
by  different  patents  granted  the  same  thing  to 
several  persons,  the  first  patentee  shall  have  m. 
scire  facias  to  repeal  the  second. 

2. .  When  the  King  has  granted  a  thing  by 
false  suggestion,  he  may  by  scire  facias  repeal 
his  own  grant. 

3.  When  he  has  granted  that  which  by  law 
he  cannot  *grant,  he  fure  regis,  and  for  [*440 
the  advancement  of  justice  and  right,  may  havo 
a  scire  facias  to  repeal  his  own  letters  patent* 
4  Coke's  Inst.  88;  Dyer,  197,  198,  276,  279. 

The  scire  facias  to  repeal  a  patent  was 
brought  in  chancery  where  the  patent  was  of 
record.  And  though  in  this  country  the  writ  of 
scire  facias  is  not  in  use  as  a  chancerv  proceed- 
ing, the  nature  of  the  chancery  jurisdiction  and 
its  mode  of  proceeding  have  estahlished  it  as  the 
appropriate  tribunal  for  the  annulling  of  a 
grant  or  patent  from  the  government.  This  is 
settled  eo  far  as  this  court  is  concerned  by  the 
case  of  The  U.  8.  v.  Btone,  2  Wall.  525,  17  I*- 
ed.  765,  in  which  it  is  said  that  the  bill  in  chan- 
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«ery  is  found  a  more  convenient  remedy.  A 
6ill  of  this  character  was  also  sustained  in  the 
ihiglish  chancery  in  the  case  of  The  Atty^-Gen. 
T.  Vernon,  1  Vem.  277,- on  the  ground  of  the 
•equitable  jurisdiction  in  matters  of  fraud.  And 
in  the  case  Of  Jackson  v.  Lawtont  10  Johns.  24. 
Chancellor  Kent  says  that,  in  addition  to  the 
writ  of  scire  facias  which  has  ceased  to  be  appli- 
<cable  with  us,  there  is  another  rem^y  by  bill 
in  the  equity  side  of  the  court  of  chancery. 

It  will  be  observed  that  in  the  case  of  a  con- 
flict under  two  patents  granting  the  same  right, 
the  scire  facias  may,  according  to  the  authori- 
ties cited,  be  brought  in  the  name  of  one  of  the 
patentees,  but  in  the  other  cases,  when  the  pat- 
ent was  obtained  by  fraud  upon  the  King,  by 
false  suggestion,  or  where  it  was  issued  without 
Authority,  and  for  the  good  of  the  public  and 
right  and  justice  it  should  be  repealed,  the  writ 
is  to  issue  in  the  King's  name  or  his  Attorney 
General's.  It  is  also  said  that  when  a  patent 
is  granted  to  the  prejudice  of  the  subject,  the 
King,  of  right,  is  to  permit  him  upon  his  peti- 
tion to  use  his  name  for  the  repeal  of  it,  in 
scire  fncias  at  the  King's  suit.  The  King  v. 
Butler,  3  Lev.  220. 

The  IGth  section  of  the  patent  act  of  1836 
seems  to  have  in  view  the  same  distinction  made 
t>y  the  common  law  in  regard  to  annulling  pat- 
ents, for  while  it  authorizes  individuals  claim- 
ing und<*r  conflicting  patents,  or  one  whose 
441*]  claim  •to  a  patent  has  been  rejected  be- 
cause his  invention  was  covered  by  a  patent 
already  issued,  to  try  the  conflicting  claim  in 
chancery,  and  authorizes  the  court  to  annul  or 
-set  aside  a  patent  so  far  as  may  be  found  neces- 
aaiy  to  protect  the  right,  the  suit  by  individuals 
IS  limited  to  that  class  of  cases.  And  it  is  pro- 
vided that  the  decree  shall  be  of  no  validity 
■except  between  the  parties  to  the  suit.  The 
general  public  is  left  to  the  protection  of  the 
government  and  its  officers. 

It  seems  reasonable  that  the  remedy  by  bill  in 
chancer}',  which  is '  substituted  for  the  scire 
facias,  should  have  the  like  limitation  in  its  use. 
The  reasons  for  requiring  official  authority  for 
f»uch  a  proceeding  are  obvious.  1.  The  fraud, 
if  one  exists,  has  been  practised  on  the  govern- 
ment, and  as  the  party  injured,  it  is  the  appro- 
priate party  to  assert  the  remedy  or  seek  relief. 
2.  A  suit  by  an  individual  could  only  be  con- 
clusive in  result  as  between  the  patentee  and 
the  party  suing,  and  it  would  remain. a  valid 
instrument  as  to  all  others.  3.  The  patentee 
would  or  might  be  subjected  to  innumerable 
vexatious  suits  to  set  aside  his  patent,  since  a 
decree  in  his  favor  in  one  suit  would  be  no  bar 
to  a  suit  by  another  party.  If,  on  the  other 
liand,  an  individual  finds  himself  injured,  either 
specially  or  as  a  part  of  the  general  public,  it  is 
no  hardship  to  require  him  to  satisfy  the  Attor- 
ney General  that  the  case  is  one  in  which  the 
government  ought  to  interfere  either  directly  by 
mstituting  the  ^lit,  or  indirectly  by  authorizing 
the  use  of  its  name,  by  which  the  Attorney 
General  would  retain  such  control  of  the  mat- 
ter as  would  enable  him  to  prevent  oppression 
and  abuse  in  the  exercise  of  the  right  to  prose- 
cute such  a  suit. 

It  would  seriously  impair  the  value  of  the 
title  which  the  government  grants  after  regular 
proceedings  before  officers  appointed  for  the  pur- 


pose, if  the  validity  of  the  Instrument  by  which 
the  grant  is  made  can  be  impeached  by  anyone 
whose  interest  may  be  affected  by  it,  and  would 
tend  to  discredit  the  authority  of  the  govern- 
ment in  such  matters. 

The  decree  of  the  Circuit  Court  eustaining  the 
demurrer  and  dismissing  the  hiU  is,  therefore, 
affirmed. 


ALBERT  L.  MO  WRY,  Defendant,  Appt^ 

V. 

ASA  WHITNEY,  Complainant,  Respt. 

(See  8.  C.  14  Wall.  620-653.) 

Whitney's  patent  —  novelty  of  —  utility  — 
Mou!ry's  patent  —  rule  of  damages  —  how 
computed  —  interest  on, 

1.  Whitney's  patent  for  an  improvement  In  the 

Process  of  making  wheels  for  rail,  cars.  Is  a  patent 
or  a  process,  not  for  a  combination. 

2.  The  novelty  of  the  patentee's  Invention  Is  not 
disproved  by  evidence  that  elass,  or  speculum  met- 
al, or  even  other  Iron  castings  bad  been  annealed 
and  slow  cooled,  prior  to  the  time  when  It  was 
made. 

3.  The  defense  set  up,  that  the  patent  Is  void  for 
want  of  novelty  of  Invention,  Is  unsustalned. 

4.  The  oatent  Is  not  void  for  want  of  utility,  and 
the  speclncatlon  sufficiently  describes  the  process 
Invented  and  claimed. 

5.  Mowry's  patent  is  an  Infringement  of  Whit- 
ney's patent.  The  object  Is  the  same  and  the 
process  or  mode  of  attaining  It  Is,  substantially, 
the  same. 

6.  Whitney  Is  not  entitled  to  recover  as  damages 
more  than  the  profits  actually  made  In  consequence 
of  the  use  of  his  process  In  the  manufacture  of 
wheels.  lie  cannot  recover  the  profit  made  on  the 
entire  manufacture  of  the  wheel. 

7.  The  question  to  be  determined  in  regard  to 
profits  is :  What  advantage  did  the  defencunt  de- 
rive from  using  the  complainant's  Invention  over 
what  he  had  In  using  other  processes  then  open  to 
the  public,  and  adequate  to  enable  him  to  obtain  an 
equally  beneficial  result?  The  fruits  of  that  ad- 
vantage are  his  profits. 

8.  Where  the  patent  Is  for  an  entire  process, 
made  up  of  several  constituents,  the  exclusive  use 
of  them  singly  Is  not  secured  to  the  patentee  and 
he  cannot  prevent  others  from  using  them  singly. 

0.  The  defendant  shouM  not  have  been  charged 
with  interest  before  the  final  decree  upon  the  prof- 
its. Interest  Is  not  generally  allowable  upon  nn- 
liquidated  damages. 

[No.  148.] 

Argued  Mar,  28  and  Apr,  1, 1872,    Decided  Apr, 

22,  1872. 

APPEAL  from  the  Circuit  Cknirt  of  the  United 
States  for  the  Southern  District  of  Ohia 

The  case  is  stated  by  the  court. 

Messrs,  Charles  B.  Collier  and  A.  O. 
ThnrmaB*  for  appellant: 

Whitney's  patent  is  invalid  for  want  of 
novelty,  his  process  being,  at  most,  simply  the 
application  of  a. well-known  process  to  a  pur- 
pose analogous  to  those  purposes  to  which,  long 
anterior  to  his  alleged  invention,  it  had  been 
applied. 

Curt.  Pat.,  ed.  of  1867,  S§  53,  56;  HoOfe  v. 
Abbott,  2  Story,  190;  Winans  v.  Railroad  Co,  2 
Story,  412;  Hotchkiss  v.  Oreenwood,  11  How. 
248 ;  Losh  v.  Hague,  Web.  Pat.  Cas.  207 ;  Brook 
V.  Aston,  8  El.  &  Bl.  478,  32  Law  Times,  341; 
Bush  V.  Fox,  26  Eng.  L.  k  E.  464,  (H.  of  L.), 
38  Eng.  L:  k  E.  1,  5. 
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ig  V.  Burden,  14  L.  ed.  U.  S.  683. 

81  U.  1. 


1871. 


MOWBT  V.   WniTKET. 


020-053 


Whitney's  patent  is  void  because  that  which 
Is  described  and  claimed  therein  is  not  useful, 
Inasmuch  as  such  process  would  destroy  the 
hardness  of  the  rim  known  as  the  "chill"  of 
the  wheels,  and  thus  greatly  detract  from  the 
usefulness  and  durability  of  the  wheels.  ' 

A  ^chiir'  periphery  or  tread,  is  an  essen- 
tial feature  to  a  car-wheel.  Whitney's  pat- 
ant  designates  and  provides  for  such  degree  of 
reheating  as  will  destroy  tlie  "chill"  and  none 
other  ( "a  little  below  that  at  which  fusion  com- 
mences"). 

The  process,  as  conducted  by  the  defendant 
{appellant),  Mowry,  did  not  infringe  the  pat- 
ent of  Whitney. 

The  measure  of  recovery,  whether  complain- 
ant's damages  or  defendant's  profits,  be  made 
the  standard,  is  not  the  same  when  the  in- 
vention or  patent  coders  an  improvement  on 
•a  machine  or  process,  as  where  it  covers  the 
•entire  machine  or  process. 

Seymour  v.  McCormich,  JO  How.  480;  M> 
-Cormick  v.  Seymour,  3  Blatchf.  211;  Seymour 
V.  McCormickf  19  How.  90,  16  L.  ed.  557 ;  Bur- 
^U  V.  Denig,  2  Fish.  Pat.  Cas.  595;  Serrell 
▼.  CoUinSy  1  Fish.  Pat.  Cas.  297;  Suffolk  Mfg. 
Co,  V.  Hayden,  3  Wall.  315,  18  L.  ed.  70;  Bell 
V.  DanieU,  1  Fish.  379;  Whitney  v.  Moicry, 
3  Fish.  Pat.  Cas.  157. 

When  the  patent  is  for  an  improvement  on- 
ly, whether  its  subject-matter  be  a  machine  or 
a  process,  the  recovery  is  measured  by  the  in- 
creased value  given  to  the  machine  or  process  by 
the  ^^improvement"  which  is  engrafted  upon  it. 

Whitney's  invention  and  patent  does  not 
cover,  either  the  entire  manufacturing  arts  or 
processes  by  which  the  perfected  product  is 
produced,  or  the  product  itself  as  a  new  ar- 
ticle of  manufacture;  but  embraces  only  an 
improvement  in  one  of  the  several  processes 
entering  into  the  fabrication  or  manufsusture 
of  the  article. 

In  the  use  of  the  reheating  element  deter- 
tnining  the  fact  of  infringement,  the  inquiry. 
is:  what  .proportion  of  Mowry's  aggregate 
profit  was  due  to  or  derived  from  the  use  of 
such  element? 

Seymour  v.  McCormick,  16  How.  480;  Bur- 
dell  V.  Denig,  2  Fish.  Pat.  Cas.  595;  Whitney 
w.  Uowry   (Record),  3  Fish.  Pat.  Caa.  167. 

Whitney,  to  entitle  himself  to  a  recovery 
of  more  than  nominal  damages,  assuming  in- 
fringement, must  prove  either  that  he  has 
l>een  damaged,  lost  money  by  the  infringement, 
or  that  Mowry  haa  gained  money  thereby;  he 
proves  neither. 

In  computing  damages  or  profits,  interest 
Is  not  to  be  allowed  except  from  date  of  decree. 

SiUhy  V.  Foote,  20  How.  378,  15  L.  ed.  953; 
Le  Roy  v.  Tatham,  22  How.  132,  10  L.  ed.  306. 

Messrs,  B.  B.  Citrtis»  E.  W.  StonshtoB* 
and  Henry  BaklKin,  Jr,,  for  appellee. 

Mr.  Justice  Stroms  delivered  the  opinion  of 
the  court: 

Tlie  patent  of  the  complainant,  first  granted 
to  him  on  the  25th  of  April,  1848,  and  ex- 
tended for  seven  years  from  the  25th  of  April, 
1802,  was  for  a  new  and  useful  improvement 
in  the  process  of  manufacturing  cast  iron  rail- 
road wheels.  The  specification  states  the  im- 
provement to  consist  in  taking  railroad  wheels 
from  the  molds  in  which  they  are  ordinarily 
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cast,  as  soon  after  being  cast  as  they  are  suf- 
ficiently cool  to  be  strong  enough  to  be  moved 
with  safety,  or  before  -they  had  become  so 
much  cooled  as  to  produce  any  considerable 
inherent  strain  between  the  thin  and  thicR 
parts,  and  putting  them  in  this  state  into  a 
furnace  or  chaml^r  that  has  been  previously 
heated  to  a  temperature  as  high  as  that  of 
the  wheels  when  taken  from  the  molds.  As 
soon  as  they  are  deposited  in  this  furnace  or 
chamber,  the  opening  through  which  they  have 
passed  is  closed,  and  the  temperature  of  the 
furnace  or  chamber  and  its  contents  is  grad- 
ually raised  to  a  point  a  little  below  that  at 
which  fusion  commences,  *when  all  [*627 
the  avenues  to  and  from  the  interior  are  closed 
and  the  whole  mass  is  left  to  cool  no  faster 
than  the  heat  it  contains  permeates  through 
and  radiates  from  the  exterior  surface  of 
which  it  is  composed.  By  this  process  all 
parts  of  each  wheel  are  raised  to  the  same 
temperature,  and  the  heat  they  contain  can 
only  pass  ok  through  the  medium  of  the  con- 
fined atmosphere  that  intervenes  between 
them  and  the  walls  of  the  furnace  or  cham- 
ber. Consequently,  the  thinnest  and  thick- 
est parts  cool  and  shrink  simultaneously  to- 
gether, which  relieves  them  from  all  inherent 
strain  whatever  when  cold. 

The  mode  of  constructing  and  regulating 
as  well  as  heating  the  furnace  used  by  the  pat- 
entee is  then  described;  but  it  is  stated  that 
the  heat  required  to  perform  the  process  may 
be  obtained  by  the  use  of  any  other  fuel,  or 
may  be  taken  from  the  furnace  in  which  the 
metal  is  melted  to  form  the  wheels.  This 
is  followed  by  a  description  of  some  of  the 
advantages  resulting  from  the  process  and  a 
disclaimer  by  the  patentee,  of  tiis  being  the 
inventor  of  annealing  castings  made  of  iron 
or  other  metal,  when  done  in  the  ordinary 
way,  or  of  his  being  the  inventor  of  any  par- 
ticular form  or  kind  of  furnace  in, which  to 
perform  the  process.  The  claim  is  then  set 
forth  as  follows:  "But  what  I  do  claim  as 
my  invention,  and  desire  to  secure  by  letters 
patent,  is  the  process  of  prolonging  the  time 
of  cooling,  in  connection  with  annealing  rail- 
road wheels  in  the  manner  above  described; 
that  is  to  say,  the  taking  them  from  the  molds 
in  which  they  are  cast,  before  they  have  be- 
come so  much  cooled  as  to  produce  such  in- 
herent strain  on  any  part  as  to  impair  ks  ul- 
timate strength,  and  immediately  after  be- 
ing thus  taken  from  the  molds,  depositing 
them  in  a  previously  heated  furnace  or  cham- 
ber, so  constructed,  of  such  materials,  and 
subject  to  such  control,  that  the  temperature 
of  all,  parts  of  the  wheels  deposited  therein 
may  be  raised  to  the  same  point  (say,  a  little 
below  that  at  which  fusion  commences),  when 
they  are  allowed  to  cool  so  fast  and  no  faster 
than  is  necessary  for  every  part  of  each  wheel 
to  cool  and  shrink  simultaneously  together, 
and  no  part  before  another." 

It  is  for  an  alleged  infringement  of  this 
patent  that  the  complainant's  bill  was  filed, 
and  the  defenses  set  up  to  the  complainant's 
bill  for  an  infringement  are,  that  tne  patent 
is  void  for  want  of  novelty  in  the  invention, 
and  for  want  of  utility,  and  also  that  it  has 
not  been  infringed  by  the  defendant. 
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To  determine  how  far  these  defenses  are 
austained  it  is  important  to  have  a  clear  ap- 
prehension of  the  state  of  the  art  when  the 
patent  was  granted,  and  of  the  invention 
which  it  was  intended  to  secure  to  the  pat- 
entee. Prior  to  the  2d  of  August,  1847,  cast- 
iron  railroad  wheels  had  been  cast,  and  cast  in 
chills,  that  is,  they  had  been  cast  in  sand 
molds  with  an  outer  circumference  of  iron. 
The  effect  of  this  outer  circumference  was  to 
produce  a  more  rapid  chill  on  the  periphery 
of  the  wheel,  thereby  crystalizing  and  har- 
dening it,  so  that  the  wheel  was  made  strong- 
er, and  more  capable  of  resisting  the  friction 
of  the  rails.  But  the  parts  of  the  wheel  were 
of  different  thicknesses.  The  hub  and  the  rim 
were  much  thicker  than  the  plate  which  con- 
nected them  and,  of  course,  tney  cooled  after 
casting  more  slowly  than  the  plate.  The  con- 
sequence of  this  unequal  cooling  was  to  pro- 
duce a  strain  between  the  thick  and  thin  parts 
that  greatly  impaired  the  strength  of  the 
640*1  wheel.  Various  devices  had  *been  made 
to  guard  against  or  to  remedy  the  mischief 
resulting  from  this  inherent  and  inevitable 
strain,  caused  by  an  unequal  contraction  in 
cooling.  The  most  common  of  these,  perhaps, 
was  casting  the  wheel  with  the  hub  in  sec- 
tions, in  order  that  the  sections  might  accom- 
modate themselves  to  the  contraction  of  the 
plate.  But  this  was  expensive.  It  required 
the  open  space  between  the  sections  to  be  filled 
up  with  other  metal,  and  generally  it  re- 
quired the  hub  to  be  hooped.  It  is  unneces- 
sary, however,  to  describe  these  devices.  It 
does  not  appear  that  in  any  of  them  the  idea 
existed  of  making  a  car- wheel  with  chilled 
tread,  straight  plates  and  solid  hub,  annealed 
and  cooled  so  as  to  leave  it  uninjured  by  the 
strain  attendant  upon  the  unequal  cooling  of 
tha  thick  and  thin  parts.  Annealing  some 
kinds  of  castings  was  known  and  practioed 
before  1847.  This  is  abundantly  proved  by  the 
witnesses,  and  various  modes  of  annealing 
plain  castings  had  been  described  by  scientific 
writers  both  in  this  country  and  abroad,  be- 
fore that  time.  But  there  is  no  evidence  that 
we  have  been  able  to  discover  that  cast  iron 
car- wheels  had  ever  been  subjected  to  an  an* 
nealing  process,  in  connection  with  slow  cool- 
ing, before  the  process  was  discovered  or  in- 
vented by  Whitney.  In  all  the  experiments 
made  for  annealing  other  castings  tne  object 
sought  was  different,  and  in  them  all,  as 
well  as  in  the  process  described  in  the  publi- 
cations given  in  evidence,  the  effect  upon  the 
annealed  metal  or  glass  was  not  to  leave  them 
in  the  condition  in  which  it  was  sought  to 
bring  car-wheels,  with  the  crystallization  or 
chill  of  the  periphery  unimpaired,  and  the 
plate  or  thin  part  unaffected  by  strain.  Cast- 
iron  railroad  wheels  are  castings  of  a  peculiar 
kind.  The  methods  of  slow  cooling,  or  of  an- 
nealing and  slow  cooling,  which  were  applied 
to  otl^r  castings  before  1847,  were  not  adapt- 
ed to  their  peculiarities,  or  to  what  they 
needed.  They  are  not  homogeneous  through- 
out. They  are  of  different  thickness  in  their 
several  parts,  and  hardened  at  the  tread, 
while  the  plate  and  hub  are  not  crystallized, 
but  are  soft  and  tough.  These  different  qual- 
ities of  the  different  parts  it  is  necessary  to 
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preserve,  and  what  was  needed  when  Whit^ 
ney's  invention  was  made,  was  to  pre-  [*64I 
serve  thc*m,  and  at  the  same  time  relieve 
against  any  strain,  caused  by  unequal  cool- 
ing, which  might  impair  the  strength  of  the 
wheel. 

If  now  we  proceed  to  inquire  what  Whit- 
ney's alleged  invention  was,  as  described  in 
his  specification  and  claim,  it  will  be  seen 
that  it  was  a  process,  not  to  make  a  car- 
wheel  nor  to  destroy  any  of  the  advantages 
which  had  already  been  secured,  but  to  add 
another.  Its  avowed  object  was  to  obtain  a 
new  value,  or  rather  exemption  from  imper- 
fection. It  was  to  remedy  the  evil  of  stnun 
resulting  from  the  more  rapid  coolinff  of  one 
part  of  the  wheel  than  the  cooling  of  the  other 
parts.  And  this  was  sought  to  be  accom- 
plished by  a  process  that  insured  the  cool- 
lUjg  of  all  parts,  both  the  thick  and  the  thin, 
with  equal  slowness.  The  process  consists  of 
several  parts.  The  first  is  taking  the  wheels 
from  the  molds  after  the  melted  iron  has  b^ 
run  into  the  molds,  before  they  become  so 
much  cooled  as  to  produce  strain  on  any  part 
sufficient  to  impair  their  ultimate  strength. 
The  second  is  placing  the  wheels,  immediate- 
ly after  their  removsii,  in  a  furnace  or  cham- 
ber previously  heated  to  about  the  tempera- 
ture of  the  wheels  when  taken  from  the  molds, 
the  heat  in  the  furnace  being  subject  to  con- 
trol. The  third  is  applying  heat  until  the 
temperature  of  all  parts  of  the  wheels  shall 
a^m  be  raised  to  the  same  point  (indefinitely 
said  to  be  a  little  below  that  at  which  fu- 
sion commences).  The  fourth  and  last  stage 
in  the  process  is  allowing  the  wheels  after 
tney  have  been  thus  reheated,  to  cool  so  fast 
as,  and  no  faster  than,  is  necessary  for  every 
part  of  each  wheel  to  cool  and  shrink  simul- 
taneously toother,  ami  no  (me  part  before 
another.  It  is,  therefore,  a  patent  for  a  proc- 
ess, not  for  a  combination.  Neither  as  a 
whole  nor  in  parts  can  it  be  oonsidered  with- 
out reference  to  the  ultimate  object  in  view, 
which  was  to  retard  cooling  by  a  second  ap- 
plication of  heat  supplied  until  all  parts  of 
the  wheel  are  raised  to  the  same  temperature, 
and  then  pemut  the  heat  to  subside  so  grad- 
ually that  the  cooling  of  the  parts  shall  not 
only  commence  at  the  same  pomt  of  tonpera- 
ture,  higher  than  that  where  hurtful  strain 
begins,  but  shall  continue  *rauable  till  r*64t 
all  artificial  heat  ceases,  xbe  removal  from 
the  molds  to  the  furnace* or  chamber,  the  re- 
moval at  the  time  described,  before  the  in- 
cipient strain  has  become  permanently  hurt- 
ful, and  to  a  place  where  more  heat  may  be 
applied,  and  where  the  heat  can  be  under  eon- 
trol,  are  parts  of  the  process  to  secure  equable 
cooling  during  the  time  when  cooling  without 
such  appliances  is  likely  to  produce  strain  and 
consequent  weakness.  It  is  apparent  that  this 
is  more  than  a  process  for  annealing.  That  is 
included,  it  is  true,  but  it  is  only  a  small 
part.  It  is  applying  foreign  heat  to  a  hot 
chilled  wheel,  at  the  point  of  time  when  it 
has  reached  a  particular  stage  of  cooling,  by 
means  of  such  foreign  heat  bringing  the  wholt 
casting  up  to  a  higher  and  uniform  tempera- 
ture, and  maintaining  an  equable  abatanent 
of  heat  in  a  furnace  or  chamber  under  the 
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control  of  the  operator.  We  have  sought  in 
Tain  through  the  proof  submitted  in  this  case, 
for  any  satisfactory  evidence  that  this  process 
was  known  before  1847,  when  Whitney  com- 
menced it,  or  that  anything  equivalent* to  the 
process  was  known.  Certainly  nothing  of  the 
kind  had  ever  been  applied  to  cast  iron  rail- 
road wheels,  and,  as  we  have  seen,  they  are 
castings  of  a  peculiar  character,  not  admitting 
of  the  treatment  that  may  be  applied  to  oth- 
er castings.  What  they  needed  was  (what 
was  substantially  described  by  one  of  the  wit- 
nesses), the  discovery  of  the  fact  that  the 
chilled  cast  iron,  constituting  one  part  of  the 
wheel,  could  be  subjected  to  heat  less  than 
that  which  would  cause  fusion,  without  pro- 
ducing any  material  effect  upon  its  hardness, 
while  the  cooling  of  other  parts  of  the  wheel 
could  be  so  prolonged  by  applying  that  heat 
externally,  as  to  enable  all  parts  to  cool  with- 
out being  subjected  to  the  strain  attendant 
on  unequal  contraction  and,  in  addition  to  the 
discovery,  they  needed  the  invention  of  a  proc- 
ess by  which  it  could  be  practically  carried 
out.  Such  a  discovery  and  such  a  process 
were  needed  for  no  other  castings.  The  pov- 
elty  of  the  patentee's  invention  is  not  there- 
fore disproved  by  evidence  that  glass,  or  spec- 
ulum metal,  or  even  other  iron  castings  had 
been  annealed  and  slow  cooled,  prior  to  the 
643*1  time  when  it  was  made.  Of  this  *there 
is  very  considerable  evidence  both  in  the  tes- 
timony of  witnesses  and  printed  publications. 
The  specification  disclaims  invention  of  an- 
nealing iron  castings  done  in  the  ordinary 
mode.  It  claims  annealing  when  applied  to 
cast  iron  railroad  wheels,  in  the  mode  or  by 
the  process  described.  It  is  not,  therefore, 
merely  an  old  contrivance  or  nrocess  applied 
to  a  new  object,  a  case  of  double  use.  A  new 
and  previously  unknown  result  is  obtained, 
namety:  the  relief  of  the  plate  of  the  wheels 
from  inherent  strain  -without  impairing  the 
chilled  tread,  a  result  which,  though  anxious- 
ly sought,  had  not  been  obtained  before  Whit- 
ney's invention.  We  are,  therefore,  of  opin- 
ion that  the  defense  set  up  that  the  patent 
was  void  for  want  of  novelty  of  invention  is 
unsustained. 

The  validity  of  the  invoition  is  next  as- 
sailed for  the  reason  that  the  process  described 
in  it,  and  claimed,  is  denied  to  be  useful,  be- 
cause it  would  destroy  the  hardness  of  the 
rim,  or  tread  of  the  car-wheel  known  as  the 
chill,  and  thus  greatly  detract  from  the  dur- 
ability and  usefulness  of  the  wheels. 

It  IS  undoubtedly  true  that  a  chilled  periph- 
ery or  tread  is  essential  to  the  usefulness  of 
a  car-wheel.  Indeed,  the  evidence  is,  that 
whenever  car-wheels  are  spoken  of,  wheels  with 
chilled  tread  are  meant,  and  any  process  which 
destroys  the  chill  must  render  them  valueless 
for  the  purposes  for  which  they  are  needed. 

I(  is  also  true  that  the  fusing  point  of 
cast  iron  is  in  the  neighborhood  of  2J86  de- 
grees of  Fahrenheit,  twelve  or  fifteen  hundred 
degrees  above  the  point  at  which,  according 
to  the  evidence,  the  chill  of  the  tread  of  a 
car-wheel  would  be  destroyed.  If,  therefore, 
the  process  patented  to  Whitney  requires,  aft- 
er the  rcsmoval  of  the  wheel  to  the  heated  fur- 
nace or  chamber,  the  application  of  a  degree 
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I  of  heat  closely  approximating  the  point  of 
I  fusion,  it  must  be  conceded  that  instead  of 
being  beneficial  it  is  positively  hurtful.  And 
this  is  what  is  contended  by  the  appellant. 
The  objection  seems  to  be  aimed  at  the  sufli- 
ciency  of  the  description  of  the  "pat-  [*644 
entee's  invention,  which  it  is  abundantly 
proved  he  practiced  successfully  through  many 
years,  rather  than  at  its  utility.  Whitney 
conceived  a  process  and  practiced  it.  That 
process  may  fiave  been  a  highly  useful  inven- 
tion and,  therefore,  patentable,  and  yet  ha 
may  have  failed  so  to  describe  it  as  to  teach 
the  public  how  to  practice  it.  The  law  re- 
quires  every  inventor,  before  he  can  receive 
a  patent,  to  furnish  a  specification  or  a  writ- 
ten description  of  his  invention  or  discovery, 
and  of  the  manner  and  process  of  making,  con- 
structing, using  and  compounding  the  same, 
in  such  full,  clear,  and  exact  terms,  avoiding 
unnecessary  prolixity,  as  to  enable  any  per- 
son skilled  in  the  art  or  science  to  which  it 
appertains,  or  with  which  it  is  most  nearly 
connected,  to  make,  construct,  compound,  and 
use  the  same.  The  specification,  then,  is  to 
be  addressed  to  those  skilled  in  the  art,  and 
is  to  be  comprehensible  by  them.  It  may  be 
sufficient,  though  the  unskilled  may  not  be 
able  to  gather  from  it  how  to  use  the  inven- 
tion. And  it  is  evident  that  the  definiteness 
of  a  specification  must  vary  with  the  nature 
of  its  subject.  Addressed  as  it  is  to  those 
skilled  in  the  art,  it  may  leave  something  to 
their  skill  in  applying  the  invention,  but  it 
should  not  mislead  them.  The  objection  here 
is  that  in  describing  the  degree  of  heat  to  be 
applied  after  the  wheels  have  been  deposited 
in  the  heated  chamber,  the  patentee  states  it 
to  be  such  that  the  temperature  of  all  parte 
of  the  wheels  ''may  be  raised  to  the  Same  point 
(say  a  little  below  that  at  which  fusion  com- 
mences)," and  the  defendant  insists  thaf^this 
amounts  to  a  direction  to  raise  the  heat  to 
a  degree  that  must  destroy  the  chill  of  the 
tread,  and  thus  render  the  casting  valueless 
as  a  railroad  car-wheel.  But  it  is  obvious 
that  only  vague  and  uncertain  directions  could 
have  been  given  respecting  the  extent  to  which 
the  heat  is  necessary  to  be  raised.  It  must 
differ  with  the  difference  in  the  progress  of 
cooling  which  has  taken  place  before  the 
wheels  are  removed  from  the  molds.  The 
process  requires  this  removal  before  they  have 
become  so  much  cooled  as  to  produce  such  in- 
herent strain  on  any  part  as  to  impair  its  ul- 
timate strength.  Precisely  when  such  a  strain 
b^ns  cannot  'be  known.  Cooling  [*645 
commences  the  instant  the  casting  is  made, 
and  with  cooling  commences  contraction,  and 
strain  must  soon  follow.  Plainly,  it  is  im- 
possible to  describe  the  point  of  time  when  the 
strain  has  proceeded  so  far  as  to  impair  the 
ultimate  strength  of  any  part  of  the  wheel. 
That,  in  the  nature  of  things,  must  be  left 
to  the  judgment  of  the  operator.  But  before 
that  time  the  strain  may  be  checked,  and  this 
is  what  is  contemplated  by  raising  the  tem- 
perature of  all  parts  of  the  wheel  to  the  same 
point  or  degree.  The  moment  that  is  done 
the  strain  ceases,  and  the  primary  object  of 
the  patentee's  process  is  accomplished.  The 
state  of  things  is  reproduced  which  existed 
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before  the  contraction  and  attendant  strain 
began,  when  the  slow  cooling  is  allowed  to  fol- 
low in  an  atmosphere  so  heated  and  regulated 
that  each  part  of  the  wheel  loses  its  heat  at 
an  equal  pace  with  all  others. 

Now,  anyone  skilled  in  making  cast-iron 
railroad  car  wheels  in  view  of  this  specifica- 
tion must  see  that  the  object  of  the  process  is 
to  relieve  from  and  guard  against  hurtful  strain, 
without  destroying  the  chill,  and  that  heat 
is  applied  only  for  that  purpose.  It  requires 
no  particular  science  or  skill  to  enable  an 
operator  to  perceive  that  the  moment  all  parts 
01  the  wheel  are  raised  from  a  point  above 
where  serious  strain  begins,  and  where  yet 
the  thick  and  thin  parts  are  in  different  stages 
of  cooling,  to  a  stage  where  the  degree  of  tem- 
perature of  all  parts  is  the  same,  and  above 
the  degree  where  serious  strain  commenced, 
the  thing  sought  has  been  attained.  Then  the 
avowed  purpose  of  the  inventor  has  been  ac- 
complished. It  would  be  most  unreasonable 
to  read  the  directions  of  the  specification  with- 
out reference  to  the  object  which  they  profess 
to  have  in  view.  The  evidence  is  that  the 
chill  is  formed  while  the  casting  is  in  the 
mold,  and  that  the  hurtful  strains  commence 
after  the  formation  of  the  chill.  Indeed,  it  is 
manifest  there  can  be  no  strain  until  the  chill 
is  complete.  It  must  be,  therefore,  that  all 
the  heat  which  is  needed  to  relieve  from  the 
atrain  is  that  which  suffices  to  raise  the  tem- 
perature of  the  thin  part,  or  plate,  to  the  de- 
^ee  at  which  the  strain  commenced — a  lower 
€46*]  •temperature  than  that  which  existed 
when  the  chill  was  formed.  Hence  an  opera- 
tor, in  following  the  directions  of  the  speci- 
Acaticn,  would  be  taught  by  his  practical 
knowledge  that  the  instant  all  parts  of  the 
wheel  had  been  heated  to  that  temperature 
no  more  heat  was  needed. 

And  we  do  not  think  it  a  fair  construction 
of  the  patentee's  language  to  hold  that  it  re- 
quires uie  heat  to  be  raised  in  all  cases  to  a 
degree  only  a  little  below  the  point  of  fusion. 
He  does  not  attempt  to  give  any  more  definite 
direction  than  that  all  parts  of  the  wheel 
must  be  raised  to  the  same  temperature,  sug- 
ffesting  in  a  parenthesis  "(say,  a  little  below 
that  at  which  fusion  commences)."  He  fixes 
a  maximum.  The  heat  must  not  reach  the 
point  of  fusion,  and  the  prescribed  miilimum 
It  that  degree  where  the  heat  of  the  different 
parts  of  the  wheel  is  equal.  Within  those 
Hmits  the  degree  is  left  to  the  judgment  of 
the  operator,  and  within  those  limits  it  is 
clear  from  the  evidence  that  the  process  may 
be  applied  without  injury  to  the  chill.  The 
proof  is  that  it  has  been  successfully  applied 
in  the  manufacture  of  a  vast  number  of 
wheels,  and  that  failure  has  been  very  rare. 

There  are  some  witnesses  who  have  testi- 
fied that  the  Whitney  process,  as  they  under- 
stand it,  would  destroy  the  chill  of  the  wheel. 
But  they  explain  their  understanding  to  be 
that  the  wheels  are  to  be  reheated  to  a  de- 
me  far  beyond  what  is  required  to  relieve 
mm  strain,  and  thus  heated  for  no  purpose. 
They  keep  in  sight  the  maximum  limit,  and 
i4>proach  near  to  that,  overlooking  entirely 
toe  minimum,  and  disregarding  the  single  ob- 
ject of  the  procesSf  namely :  relief,  of  the  plate 
864 


or  thin  part  of  the  wheel,  from  the  strain 
caused  by  unequal  contraction. 

We  are,  therefore,  of  opinion  that  the  pit- 
ent  is  not  void  for  want  of  utility,  and  that 
the  specification  sufficiently  describes  the  proc- 
ess invented  and  claimed. 

The  remaining  defense  is  a  denial  that  the 
process  conducted  by  the  defendant  is  an  in- 
fringement of  Wlutney's  patent. 

Wliat  the  process  of  the  defendant  wa«  is 
clearly  set  out  •in  a  patent  wliicli  he  [•647 
obtained  on  the  7th  of  May,  1861.  It  con- 
sists in  placing  in  a  pit  the  wheels  as  they  are 
turned  out  of  the  molds  red  hot,  with  a  layer 
of  charcoal  beneath  the  lowest  wheel,  and  a 
layer  between  each  wheel  as  well  as  above  the 
uppermost,  and  covering  the  pit  with  a  perfo- 
rated metal  plate.  The  charcoal  is  ignited  by 
the  hot  wheels,  and  just  sufficient  air  is  ad- 
mitted to  efl^ect  combustion  of  the  coal.  Thus 
the  wheels  are  reheated  and  permitted  grad- 
ually to  cool.  There  are  some  minor  detaiU 
which  it  is  imnecessary  to  mention.  So  far 
as  relates  to  reheating  the  wheels  and  retard- 
ing the  cooling  by  the  application  of  addition- 
al beat,  it  is  obvious  that  the  process  is  suU- 
stantially  the  same  as  that  covered  by  the 
complainant's  patent,  llie  object  is  the  Mine 
and  thf^  mode  of  attaining  it  is,  in  substance, 
the  same.  The  pur])ose  of  the  charcoal  in- 
terlaid with  the  wheels  is  avowed  to  be  to 
heat  them  in  the  pit  to  a  proper  temperature, 
prolonging  the  heat  and  permitting  them  to 
cool  gradually  in  a  given  time  said  to  be  sev- 
enty-two hours,  more  or  less,  as  may  be  found 
necessary  for  the  annealing  operation.  The 
rapidity  of  combustion  of  the  charcoal  is  reg- 
ulated by  a  damper  in  the  flue.  And  this 
process  is  followed,  as  the  specification  ex- 
plains, that  the  dilTcrent  parts  of  the  wheels 
may  a^djust  themselves  to  each  other,  and  a^ 
commodate  the  unequal  contraction  which  T^ 
suits  from  the  process  of  chilling.  It  is  un- 
der this  patent,  and  in  accordance  with  its 
directions,  that  the  defendant  has  prepared 
his  car-wheels  for  market.  As  the  object  of 
the  patentees  is  the  same,  relief  from  the 
strain  incident  to  unequal  contraction,  the  on- 
ly inauiry  is  whether  the  object  is  attained 
l^  substantially  the  same  means.  The  idea 
of  Whitney  was,  undoubtedly,  arresting  con- 
traction before  any  remediless  strain  had  com- 
menced, and  regulating  the  progress  of  cooluig 
so  that  all  parts  of  the  wheel  may  maintain  aa 
equal  temperature  at  all  stages  of  cooling.  Mani- 
festly the  process  of  the  defendant  embodied 
the  same  idea,  and  carried  it  out  by  means 
identical  in  principle.  It  reheats  the  wheds 
when  remov^  from  the  molds  to  the  cham- 
ber or  pit.  It  prolongs  the  cooling  in  con- 
nection with  the  reheating,  'and  it  [•648 
subjects  the  rapidity  of  cooling  to  control  of 
the  operator.  The  form  or  structure  of  the 
furnace,  chamber  or  pit,  is  not  claimed  by 
either  patentee. 

It  hardly  seems  necessary  to  resort  to  the 
opinions  of  experts  in  order  to  reach  the  con- 
clusion that  the  process  of  the  defendant  is 
only  formally  different  from  that  of  Whit- 
ney, while  the  essential  element  of  the  two 
processes  is  the  same.  But  the  testimony  «( 
the  experts  examined,  taken  as  a  whole,  clea^ 
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ly  Btipporis  such  a  conclusion.  It  is  true 
some  of  the  witnesses  testify  that  in  their 
opinion  the  processes  are  different;  but  when 
they  attempt  to  describe  the  difference  they 
point  out  only  matters  which  are  merely  for- 
mal, only  variances  in  the  mode  of  using  the 
same  process.  On  the  other  hand,  several  wit- 
nesses, entirely  competent  to  apprehend  the 
principle  of  the  invention  and  the  devices  for 
practically  using  it,  have  testified  that  the 
processes  of  the  defendant  and  of  the  com- 
plainant are  substantially  the  same  in  prin- 
ciple, mode  of  operation,  and  in  the  effect 
produced.  We  must,  therefore,  conclude  that 
the  charge  of  infringement  made  in  the  bill 
has  been  sustained,  and  that  the  com|)lainant 
was  entitled  to  a  decree  for  an  injunction 
and  an  account. 

We  come  next  to  the  consideration  of  the 
account  stated  by  the  master  and  confirmed 
by  the  circuit  court. 

The  master  reported  that  Mowry,  the  de- 
fendant, used  Whitney's  process  in  the  manu- 
facture of  19,819  wheels,  and  the  account  has 
been  stated  on  that  basis.  For  the  use  of 
the  process  in  making  these  wheels  the  de- 
fendant has  been  charged  with  $91,501.86  as 
profits  made  by  him  (more  than  $4.60  on  each 
wheel),  besides  $19,984.21  interest  upon  such 
profits  to  the  first  day  of  August,  1868,  and 
the  further  sum  of  $10,980.22,  being  interest 
from  August  1,  1868,  to  August  1,  1870. 

It  is  very  obvious,  in  view  of  the  evidence 
in  the  case,  that  the  account  has  been  erro- 
neously stated.  The  patentee  himself,  in  1862, 
when  applying  for  an  extension  of  his  pat- 
ent, stated,  under  oath,  that  he  believed  there 
was  no  essential  difference  in  the  cost,  per 
pound,  of  making  cast  iron  chilled  car-wheels  of 
the  various  patterns,  and  by  the  different  modes 
in  use,  provided  the  same  skill  and  system 
controlled  the  manufacture;  that  bjr  his  proc- 
ess he  was  enabled  to  make  them  lighter  than 
those  made  in  any  other  way  for  a  similar 
service  and,  therefore,  could  afford  to  sell 
them  at  the  same  price  per  wheel  as  other 
makers,  and  save  the  cost  of  the  difference  in 
weight;  that  this  saving  of  metal  he  deemed 
to  measure  the  essential  advantage  he  had 
over  his  competitors,  and  also  the  profits  aris- 
ing from  his  patent,  and  he  estimated  that 
ten  pounds  per  wheel  would  be  a  fair  average 
of  the  metal  saved  b^  his  process.  If 
649*]  *he  was  correct  m  this  statement  the 
profits  arising  from  the  us^  of  his  patent  in 
manufacturing  19,819  wheels  (valuing  iron  at 
the  price  proved  to  have  been  paid  for  it  by 
the  defendant)  must  have  been  less  than  $5,- 
500,  instead  of  over  $81,000,  decreed  in  the 
circuit  court — about  thirty  cents  per  wheel, 
instead  of  $4.60.  It  is  not  an  unfair  pre- 
sumption that  if  the  profit  to  the  patentee 
was  no  greater  than  he  claimed  it  was,  it 
could  not  have  been  more  when  the  invention 
was  used  by  an  infringer.  Now,  it  is  clear 
that  Whitney  is  not  entitled  to  receive  more 
than  the  profits  actually  made  in  consequence 
of  the  use  of  his  process  in  the  manufacture 
of  the  19,819.  wheels.  It  is  the  additional  ad- 
vantage the  defendant  derived  from  the  proc- 
ess— advantage  beyond  what  he  had  without 
it — for  which  he  must  account.  But  he .  has 
been  held  liable  far  above  this.  The  master 
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reported,  in  the  first  instance,  the  difference 
between  the  cost  of  the  wheels  and  the  price 
for  which  they  were  sold  at  the  profits  real- 
ized by  Mowry,  thus  charging  him  the  profit 
obtained  from  the  entire  wheel,  instead  of  that 
resulting  from  the  use  of  Whitney's  invention 
in  a  part  of  the  manufacture ;  and  this,  though 
he  found  at  the  same  time  and  reported  that 
Mowry  had  built  up  his  business  before  he 
commenced  the  use  of  Whitney's  process;  that 
the  use  of  the  process  did  not  diminish  the 
cost  of  making  wheels,  but  increased  it;  that 
while  he  used  the  process  he  used  the  same 
quality  of  iron  that  he  had  used  before,  and 
made  no  difference  in  the  weight  or  form  of 
the  wheels,  or  in  their  price,  and  that  the  wheels 
made  by  him  before  he  commenced  the  use  of 
Whitney's  invention,  and  since  he  has  aban- 
doned it,  have  sold  'as  readily  and  at  the  same 
prices  as  those  manufactured  by  that  process. 

Exception  was  taken  to  the  charge  of  tho 
profit  made  by  the  entire  manufacture  of  the 
wheel,  including  not  only  the  selection  and 
mixing  of  the  iron,  but  its  melting,  pouring 
into  molds,  forming  the  chill,  removing  from 
the  molds  and  cleaning,  as  well  as  annealing  and 
slow  cooling;  and  the  case  was  again  sent  to 
the  master  with  instructions  to  inquire: 

•First.  Wliefllier  the  wheels  made  and  [•650^ 
sold  by  the  defendant  had,  or  could  have  been 
made  to  have  any  market  value  without  be- 
ing subjected  to  the  process  patented  to  Whit- 
ney ;   and. 

Second.  If  they  had  or  could  have  beenr 
made  to  have  such  value  by  any  annealing  or 
slow  cooling  process,  outside  of  the  Whitney 
patent^  how  much  additional  value,  if  any^ 
they  derived  from  being  subjected  to  that  pat- 
ented process. 

To  this  the  master  returned  that  he  waa 
unable  to  report  any  division  of  profits;  and, 
being  uninformed  as  to  what  was  covered  by 
the  patent,  he  reported  that,  if  the  entire  proc- 
ess of  reheating  and  prolonging  the  cooling 
used  by  Mowry  in  the  manufacture  of  the 
wheels  was  an  infringement  of  the  complain- 
ant's patent,  the  total  profit  realized  by  the 
defendant  from  the  manufacture  and  snlo  of 
the  wheels  was  due  to  the  use  by  him  of  the 
complainant's  invention  He  reported,  second- 
ly: that  if  there  was  no  infringement  of  the 
complainant's  patent  unless  the  wheels  are 
subjected  to  the  process  of  reheating;  that  is 
to  say,  if  the  process  of  slow  cooling  used  in 
connection  with  reheating  is  old,  and  not  a 
part  of  the  complainant's  invention,  nor  in- 
cluded in  his  patent;  no  part  of  the  profits 
realized  by  the  defendant  from  the  manufac- 
ture and  sale  of  the  wheels  was  due  to  the 
use  by  him  of  the  complainant's  invention. 
This  second  finding  of  the  master  the  court  set 
aside.  But  he  further  found  that,  had  the 
wheels  manufactured  ^  the  defendant  been 
left  to  cool  in  the  open  air,  they  would  have 
had  no  value  as  car-wheels,  and  have  becD 
worth  only  the  value  of  the  iron  of  which  they 
were  made;  that  reheating  in  connection  with 
slow  cooling,  or  slow  cooling  without  reheat- 
ing, is  indispensable  to  make  marketable  cast 
iron  wheels  of  the  configuration  of  those  made 
by  the  defendant;  that  there  is  no  reheating 
process  for  the  manufacture  of  cast  iron  car- 
wheels  outside  of  the  complainant's  patent. 

865 


020-653 


Supreme  Coubt  of  the  United  States. 


Dec.  Tebm, 


The  master  also  found  that  the  wheels  could 
have  been  removed  from  the  molds  and  fin- 
ished without  being  subjected  to  the  reheatins 
process,  or  without  any  extraneous  heat,  and 
he  specified  two  modes  in  which  it  might  be 
done.  Wheels  so  manufactured,  he  reported, 
have  and  did  have  during  all  the  time  in  which 
the  defendant  used  the  complainant's  jprocess, 
a  market  value  equal  to  that  of  wheels  man- 
ufactured by  that  process.  Ihere  are  some 
other  findings  which  may  be  briefiy  noticed: 

1.  That  the  10,819  wheels  were  annealed 
wheels  and  sold  as  such. 

2.  That  if  the  complainant's  patent  includes 
prolonging  the  time  of  cooling  the  wheels,  as 
used  by  the  defendant,  the  process  conferred 
upon  them  their  entire  market  value,  above 
their  weight  in  iron;  but  not  so  if  tne  com- 
plainant's patent  covers  only  the  application 
of  extraneous  heat  to  the  wheels  after  they 
are  taken  from  the  molds. 

3.  That  taking  annealing  to  mean  reheating 
634*]  in  connection  *with  slow  cooling,  no 
other  process  of  annealing  in  connection  with 
alow  cooling  than  that  patented  to  the  com- 

Slainant  and  that  described  in  the  patent  of 
le  defendant,  appears  to  have  been  known. 

4.  That  the  wheels  made  by  the  defendant 
required  no  treatment  other  than  that  de- 
scribed in  the  complainant's  patent,  to  com- 
plete them  as  annealed  wheels. 

5.  That  still  taking  annealing  to  mean  re- 
heating in  connection  with  slow  cooling,  the 
annealed  wheels  could  not  have  been  made  by 
any  process  outside  the  complainant's  patent. 

Upon  these  findings  the  court  decreed 
against  the  defendant  the  entire  profits  made 
by  him  in  the  manufacture  and  sale  of  the 
wheels  from  beginning  to  end;   not  only  the 

Erofits  resulting  from  the  reheating  and  regu- 
kted  slow  cooling  in  connection,  but  also  those 
which  may  have  resulted  from  mixing  and  melt- 
ing the  iron,  casting  in  molds,  xnaking  the 
chill,  and  from  the  possible  advance  on  the 
iron  above  its  cost«  with  interest  cm  the  whole. 
'  niis  we  think  was  an  error.  The  findings 
of  the  master  justified  no  such  decree.  It 
must  be  conceded  that  the  findin^^  are  incom- 
plete, obscure  and  in  some  particulars  incon- 
gruous, but  it  is  not  a  legitimate  construction 
of  them  taken  together,  that  the  benefit  which 
the  defendant  derived  from  the  use  of  the 
complainant's  invention  was  equal  to  the  ag- 
gregate of  profits  be  obtained  from  the  man- 
ufacture and  sale  of  the  wheels  as  entireties, 
after  they  had  been  completed.  It  is  as  true 
of  a  process  invented  as  an  improvement  in 
a  manufacture,  as  it  is  of  an  improvement  in 
a  machine,  that  an  infringer  is  not  liable  to 
the  extent  of  his  entire  profits  in  the  manu- 
facture. J<me9  V.  Morehiad,  1  Wall.  155,  17 
L.  ed.  662;  Seymour  v.  McCormiok,  16  How. 
480.  If  the  wheels  made  by  the  defendant 
would  have  had  no  market  value  above  that 
of  cast  iron  if  they  had  not  been  annealed  and 
alow  cooled,  the  same  may  be  said  if  they  had 
been  cast  without  a  chill.  The  same  principle, 
the^fore,  which  gives  to  the  complainants  the 
aggregate  profits  of  the  entire  manufacture 
would  give  the  same  profits  to  a  patentee  of 
651*]  the  process  of  chilling,  *if  there  were 
one,  and  as  there  are  many  processes  in  the 
manufacture,  for  each  of  which  it  is  conceiv- 


able there  might  be  a  patent,  and  as  every 
one  of  the  processes  is  necessary  to  make  a 
marketable  wheel,  an  infringer  might  be 
mulcted  in  several  times  the  profits  he  hid 
made  from  the  whole  manufacture.  We  can- 
not assent  to  such  a  rule.  The  question  to 
be  determined  in  this  case  is:  what  advantage 
did  the  defendant  derive  from  usine  the  com- 
plainant's invention  over  what  he  had  in  us- 
vDg  other  processes  then  open  to  the  publie 
and  adequate  to  enable  him  to  obtam  aa 
equally  beneficial  result?  The  fruits  of  that 
advantage  are  his  profits.  The^  are  all  the 
benefits  he  derived  from  the  existence  of  the 
Whitney  invention.  It  is  found  that  there 
were  other  processes  by  which  the  inherent 
strain  caused  by  unequal  cooling  could  be  and 
was  prevented,  counteracting  which  strain 
was  the  sole  object  of  the  complainant's  in- 
vention, and  a  car  wheel  could  be  prepared 
for  similar  service,  valuable  in  the  market, 
and  salable  at  a  price  not  less  than  was  th- 
iained  for  those  which  the  defendant  manu- 
factured. The  inquiry  then  is:  What  was  the 
advantage  in  cost,  in  skill  required,  in  con- 
venience of  operation,  or  marketability,  in 
bringing  car-wheels  by  Whitney's  process  from 
the  condition  in  which  they  are  when  taken 
hot  from  the  molds,  to  a  perfected  state,  orer 
bringing  them  to  the  same  state  by  thoee 
other  processes,  and  thus  rendering  them 
equally  fit  for  the  same  service  T  That  ad- 
vantage is  the  measure  of  profits.  It  is  quite 
unimportant  what  name  was  given  to  the  prod- 
ucts of  the  processes,  whether  one  could  be 
called  annealed  wheels  and  the  other  could  not, 
except  so  far  as  affected  their  marketability. 

\^  have  already  noticed  that  the  court 
overruled  the  alternative  finding  of  the  mas- 
ter, that  if  there  is  no  infringement  of  the 
complainant's  patent  unless  the  wheels  are 
subjected  to  tne  process  of  reheating— that 
is  to  say,  if  the  process  of  slow  cooling  used 
in  connection  witn  reheatin|^  is  old,  and  not 
a  part  of  the  complainant's  invention,  no  part 
of  the  profit  derived  by  the  defendant  from 
the  manufacture  and  sale  of  the  wheels  vai 
due  to  the  use  by  him  of  that  invention. 
•One  exception  taken  to  this  finding  [•SSt 
was  that  not  only  the  entire  process  described 
in  the  patent,  but  each  part  of  such  entire 
process  was  the  invention  of  the  complainant, 
and  the  use  of  any  material,  substantial,  and 
essential  part  of  such  entire  process,  the  slow 
cooling  being  a  substantial  and  material  p«rt, 
whereby  only  ail  improved  chilled  cast-iron 
railroad  wheel  could  be  made,  and  beneficial 
effects  the  same  in  kind  if  not  in  degree  at- 
tained, that  were  attained  by  the  complain- 
ant's entire  process,  is  an  infringement  of 
complainant's  patent,  and  the  profits  derived 
from  the  use  of  such  material,  substantial  and 
essential  part,  should  be  accounted  for  in  this 
case.  This  exception  the  court  sustained  and 
thereby  held  that  the  defendant  is  chargeable 
with  Uie  profits  he  derived  from  slow  cooling 
alone.  We  cannot  assent  to  this.  The  pat- 
ent is  for  an  entire  process,  made  up  of  several 
constituents.  The  patentee  does  not  daim 
to  have  been  the  inventor  of  the  constituents. 
The  exclusive  use  of  them  singly  is  not  se- 
cured to  him.  What  is  secured  is  their  nse 
when  arranged  in  the  process.    Unless  one  of 
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them  is  employed  in  making  up  the  process, 
and  as  an  element  of  it,  the  patentee  cannot 
prevent  others  from  using  it.  As  well  mi^ht 
the  patentee  o^  a  machine,  every  part  of  which 
is  an  old  and  known  device,  appropriate  the 
exclusive  use  of  each  device,  though  employed 
singly,  and  not  combined  with  the  others  as  a 
machine.  The  defendant  was  not,  therefore, 
responsible  for  slow  cooling  alone,  or  for  the 
profits  he  derived  from  it.  He  was  liable  to 
account  for  such  profits  only  when  he  used 
slow  cooling  in  connection  with  reheating  in 
the  manner  described  in  Whitney's  claim  sub- 
stantially, or  when  extraneous  heat  was  em- 
Eloyed  to  retard  the  progress  of  tooling.  We 
ave  said  that  slow  cooling  is  not  claimed  in 
the  specification  as  the  invention  of  the  pat- 
entee. And  it  is  found  by  the  master  that 
there  are  other  modes  of  slow  cooling,  and 
even  other  modes  of  relieving  against  the  in- 
herent strain  caused  by  imretarded  cooling, 
than  that  practised  by  the  complainant  and 
claimed  by  him.  Though,  tlierefore,  slow  cool- 
ing is  an  essential  part  of  the  complainant's 
{MTocess,  it  is  an  equally  essential  part  of  oth- 
^53*3  er  processes  which  *the  defendant  was 
at  liberty  to  use  in  preparing  his  car- wheels 
ior  market. 

We  add  only  that  in  our  opinion  the  defend- 
ant should  not  have  been  charged  with  inter- 
est before  the  final  decree.  The  profits  which 
are  recoverable  against  an  infringer  of  a  pat- 
ent are  in  fact  a  compensation  for  the  injury 
the  patentee  has  sustained  from  the  invasion 
of  his  right.  They  are  the  measure  of  his 
damages.  Though  called  profits,  they  are  real- 
ly damages,  u^  unliquidated  until  the  decree 
is  made.  Interest  is  not  generally  allowable 
«pon  unliquidated  damages.  We  will  not  say 
that  in  no  possible  case  can  interest  be  al- 
lowed. It  is  enough  that  the  case  in  hand  does 
not  justify  such  an  allowance.  The  defend- 
ant manufactured  the  wheels  about  which  the 
eomplaint  is  made  under  a  patent  granted 
to  him  in  1861.  His  infringement  of  the 
•complainant's  patent  was  not  wanton.  He 
liad  before  him  the  judgment^  of  the  Patent 
<Mce  that  his  process  was  not  an  invasion  of 
the  patent  granted  to  the  complainant,  and 
though  this  does  not  protect  him  against  re- 
sponsibility for  damages,  it  ought  to  relieve 
him  from  liability  to  interest  on  profits. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded,  with  instructions 
to  proceed  in  accordance  with  the  rules  laid 
^JUywn  in  this  opinion* 

-442»]  'THE  SCHUYLKILL  &  DAUPHIN  IM- 
PROVEMENT k  RAILROAD  COMPANY, 
The  Bear  Mountain  Franklin  Coal  Com- 
pany, et  ah,  Plffs,  in  Err,, 

V, 

SAMUEL  A.  MUNSON  ei  at. 
(See  8.  C.  14  Wall.  442-452.) 
Second  survey — question,  when  must   be  sub- 
mitted to  jury — cbmbiguous  charge — author- 
ity for  survey— lost  records,  proof  of. 

1.  In  Pennsylvania,  after  a  survey  made  and  re- 
tnrned  Into  office,  a  second  survey  without  an  or- 
der of  the  board  of  property  Is  void,  and  cannot 
^ve  the  warrantee  any  rights,  either  against  the 
state  or  any  other  claimant  of  the  tract. 

2.  Judges  are  not  required  to  submit  a  aues- 
tion  to  a  jury  unless  there  Is  evidence  upon  which 
^  jury  can  properly  proceed  to  flad  a  verdict  for  the 
X4  Wall. 


Krty  producing  it,  upon  whom  the  onus  of  proof  !• 
posed. 

3.  If  the  charge  of  a  judge  Is  merely  ambiguous, 
the  party  dissatisfied  with  it  should  request  Jto  have 
it  made  clear  before  the  jury  leave  the  bar. 

4.  A  survey  in  Pennsylvania  is  not  evidence, 
without  first  showing  an  authorltv  to  make  It  or 
proving  that  such  authority  existed  and  was  after- 
wards lost. 

5.  Lost  records  may  be  proved  by  secondary  evi- 
dence, but  their  former  existence  and  lost*  munt  first 
be  established  bv  competent  proof;  and  evldaiee^ 
merely  showing  that  they  do  not  exist,  is  not  suffi- 
cient to  establish  either  of  those  requirements. 

[Mr.  Justice  Strong,  having  been  of  counsel  for 
one  of  the  parties,  did  not  sit  In  this  cause.]   ' 

[No.    160.] 
Argued  Apr.  9,  1872.    Decided  Apr.  22,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 
The  case  is  stated  by  the  court. 
Mr.  Nathfta  H.  SharpleM,  for  plaintiffs 
in  error: 

1.  The  learned  court  below  erred  in  charg- 
ing the  lury  that  "no  subsequent  official  sur- 
vey of  this  land,  imder  these  warrants,  witn- 
out  a  warrant  of  survey  or  order  of  the  board 
of  property,  was  authorized;  therefore,  if  the 
jury  take  the  same  view  of  the  evidence  as  the 
court,  the  verdict  should  be  for  the  plain- 
tiffs," as  set  forth  in  the  bill  of  exceptions  to 
their   charge. 

2.  The  same  learned  court  erred  in  charging 
as  set  forth  in  the  preceding  assignment  of 
error,  for  the  reason  that  it  thereby  withdrew 
from  the  jury  the  consideration  of  the  oues- 
tion  as  to  whether  or  not  there  might  nave 
been,  in  this  case,  an  order  of  the  board  of 
property  for  the  resurvey  made  by  Wheeler, 
the  evidence  of  which  order  has  been  lost. 

The  second  assignment  of  error  is  the  one 
which  will  be  pressed. 

Granting  the  general  rule  to  be,  as  it  un- 
questionably is  in  Pennsylvania  {Bellas  v. 
Cleaver,  40  Pa.  260,  per  Thompson,  J.;  Oratz 
V.  Beates,  46  Pa.  496,  same  judge;  and  Hughes 
V.  Stevens,  48  Pa.  197,  per  Strong,  J.)  that 
after  a  survey  upon  a  warrant  has  been  re- 
turned and  accepted  the  warrant  is  functus 
officio,  and  that  no  title  under  a  resurvey  can 
be  made,  unless  such  resurvey  was  ordered  by 
the  board  of  property,  what  do  we  find  on  com- 
ing to  apply  the  rule  to  the  facts  of  this  case? 

July  1,  1793,  Jacob  Yeager  applied  to  the 
land  office  for  a  warrant  of  four  hundred  acres 
of  land  in  Berks  county;  paid  for  that  quan- 
tity to  the  commonwealth;  within  fourteen 
months  procured  a  survey  of  so  much  land  in 
Berks  county,  to  be  returned  to  the  land  office 
and  accepted;  he  and  they  through  whom  his 
title  came  to  the  defendants  below,  paid  taxes, 
and  were  in  peaceable,  undisturbed  possession 
of  this  tract  for  thirty-five  years;  and  now, 
the  land  having  been  tested  and  several  valu- 
able coal  veins  found  upon  it,  and  improve- 
ments at  a  great  expense  having  been  put  up- 
on it,  we  are  to  be  turned  out  of  possession 
by  a  speculator,  who' has  become  tne  holder 
of  an  overlying  warrant,  issued  thirty-five 
years  after  the  one  under  which  we  claim;  the 
jurior  warrant,  moreover,  having  attained  al- 
so the  ripe  age  of  thirty-five  years,  before  its 
holder  thought  it  worth  while  to  claim  actual 
possession  under  it. 

No  layman  oould  be  made  to  understand 
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thifl  as  other  than  manifest  injustice  and  a 
griei'ous  wrong. 

And  it  can  fare  but  little  better  with  an 
educated  lawyer.  The  land  office  of  Pennsyl- 
vania has  always  been  in  the  hands  of  laymen ; 
it  would  be  unreasonable  to  expect  of  them  to 
preserve  accurate,  written  memorials  of  all 
their  proceedings  in  each  of  the  many  thou- 
sands of  warrants  issued  thereout;  their  min- 
utes are  not  records.  Sergeant,  Land  Laws,  172. 

The  court  and  jury  allow  them  no  more 
weight  than  in  their  judgment  they  are  enti- 
tled to.  Ch.  J.  Tilghman,  White  v.  KyU,  6 
Serg.  &  R.  109. 

ITiey  were  often  very  imperfectly  kept.  In- 
troduction to  Houston  on  I^nd  Titles  in  Penn- 
sylvania, pp.  3,  4. 

Now,  when  the  Vanderslice  surveys  were 
returned,  what  appeared  to  everyone? 

I.  They  had  been  made  out,  of  his  district 
and  jurisdiction,  in  another  county.  An  act 
just  passed,  and  which  had  not  then  received 
any  judicial  construction  (§  6,  act  Apr.  3, 
1792,  Bright.,  Purd.  Dig.  p.  631,  pi.  82),  de- 
clared: "Every  survey  made  by  any  deputy- 
surveyor  without  his  proper  district  shall  be 
void  and  of  none  effect." 

II.  The  survey  was  bad  upon  its  face.  No 
one  could  possibly  have  found  the  land  from 
it;  it  did  not  even  inform  the  warrantee  in 
what  county  his  new  possession   lay;   and, 

III.  A  caveat  was  immediately  filed  by  par- 
ties in  Northumberland  county,  who  claimed 
the  land  under  an  earlier  warrant. 

There  is  every  reason  to  suppose  that 'this 
matter  was  called  to  the  attention  of  the  court 
of  property,  consisting  at  that  time  of  the  sec- 
retary of  the  land  office,  the  receiver  general, 
the  surveyor  general,  and  master  of  the  rolls 
for  the  time  being  or  any  three  of  them  (act 
of  Jan.  8,  1791,  Bright,  Purd.  Dig.,  ^ws  of 
Pa.  p.  619,  pi.  8) ;  and  that  they,  by  a  min- 
ute probably  indorsed  on  the  back  of  s  new 
copy  of  the  warrant  placed  in  Wheeler's 
hands,  ordered  the  survey.  Upon  any  other 
theory  it  is  impossible  to  understand  the  ac- 
ceptance of  the  return  of  the  resurvey  made 
by  Wheeler.  The  practice  of  the  land  office  at 
that  time  was,  that  the  original  warrant  re- 
mained in  the  office  of  the  surveyor  general; 
a  copy  of  it  had  been  placed  in  the  fiuids  of 
Vanderslice,  one  of  his  deputies  for  Berks 
county,  whose  survey  upon  it  was  returned 
into  the  land  office,  and  there  remains  to  this 
hour.  How  did  Wheeler  get  the  same  or  an- 
other copy  of  this  warrant,  on  which  to  make 
his  survey  and  return?  If  there  was  an  or- 
der of  the  board  of  property  that  it  should 
be  issued  or  re-issued  to  him,  it  is  admitted 
bv  the  court  below  and  on  all  hands  that  the 
plaintiffs  in  error  have  the  better  title. 

We  only  know  that  a  copy  of  the  warrant 
got  into  the  hands  of  Wheeler;  that  he  made 
a  survey  upon  it,  returned  it  to  the  land  office 
within  fourteen  months  of  the  date  of  the 
warrant,  which  return  was  accepted  by  the 
surveyor  general,  and  a  patent  issued  upon  it. 
The  surveyor  general  was  a  member  of  the  board 
of  property.  How  came  he  to  accept  the  second 
survey,  unless  it  had  been  duly  authorized? 

There  is  no  suggestion  of  fraud  on  his  part, 
nor  anything  in. the  case  up6n  which  to  hang 
a  sujtpidon  of  it.  What,  again,  is  the  explana- 
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tion  of  the  board  of  property  taking  no  ae> 
tion  upon  the  caveat  of  Kunckel  and  Bowen, 
other  than  that,  having  ordered  a  retunrej 
on  this  warrant  elsewhere,  a  decision  of  the 
question  arising  on  that  caveat  was  no  longer 
material  to  anyone? 

And  just  at  this  point  it  may  be  well  to  no- 
tice what  became  of  the  land  surx-eyed  in 
Northumberland  county  by  Vanderslice,  and 
claimed  by  Kunckel  and  Bowen  in  their  ca- 
veat.  They  had  a  good  title  to  it,  or  they  had 
none.  If  they  had,  Vanderslice  had  no  right 
to  locate  this  warrant  on  their  land.  If  tbej 
had  not,  Yeager's  abandonment  of  the  survey 
made  for  him,  and  the  fall  of  the  caveat,  in 
nowise  inured  to  their  benefit.  The  land  re> 
verted  to  the  commonwealth.  Per  Gibson,  Ch. 
J.,  Orr  V.  Cunningham,  4  Watts  &  S.  294,  s.  p., 
per  Rogers,  J.;  Heath  v.  Knap,  1  Pa.  St,  481 

The  point  on  which  we  supposed  this  cose  to 
turn,  to  wit:  that  a  good  title  can  be  claimed 
as  against  the  commonwealth  and  its  subse- 
quent grantee,  upon  a  warrant  and  a  resur- 
vey, an  acquiescence  therein  for  more  than 
twenty-one  years  and  the  payment  of  taxes 
by  the  warrantee  on  the  land  so  resurveyed^ 
notwithstanding  that  the  warrantee  after  thai 
efflux  of  time  may  not  be  able  to  produce  writ* 
teii  evid^ioe  from  the  land  office,  of  an  order 
by  the  board  of  property  for  the  resurvey,  is 
new  in  Pennsylvania,  and  has  never  been  de- 
cided by  our  supreme  court,  utiless  practical- 
ly decided  in  our  favor  by  the  cases  nereafter 
noted;  and  many  analogies  of  the  law  sustain 
the   plaintiffs  in  error. 

Matt.  Pres.  Ev.  187;  Roe  t.  Ireland,  11 
East,  280;  Oreen  t.  Proude,  3  K^.  310,  1  Jlod. 

117. 

After  twenty  years*  possession,  a  lease  will 
be  presumed  in  order  to  support  a  release. 

HolmeM  Y^  AiUhie,  1  Madd.  Ch.  651. 

It  is  true  that  this  case  was  decided  under 
the  5th  section  of  the  act  of  Geo.  II.  chap.  20; 
but  the  rule  at  common  law  was,  undoubtedly^ 
the  same. 

Knox  V.  Jenke,  7  Mass.  488;  Qoepel  Societf 
V.  Young,  2  N.,  H.  310;  Blo89om  ▼.  Canmrny 
14  Mass.  177 ;  and  Broum  v.  Wood,  17  Mass.  68. 

'Tor  the  purpose  of  confirming  and  secur- 
ing titles  of  long  enjoyment,  acts  of  Parlia- 
ment, if  needful,  may  be  presumed." 

Lord  EUenborough,  Ch.  J.,  Bealey  t.  8ka», 
6  East,  216;  Mather  t.  Trinity  Ch.,  3  Serg.  4 
R.  609;  Bchauher  t.  Jaokeon,  2  Wend.  18; 
Reof  V.  Montague,  4  B.  &  C.  698. 

Strong  presumptions  are  to  be  made  in  fav- 
or of  records  irregularly  kept,  after  a  great 
lapse  of  time. 

Shaw  T.  Boyd,  12  Pa.  217,  per  Coulter,  J. 

In  order  to  .support  an  alleged  title,  accom- 
panied by  thirty  years'  possession,  the  entiy 
of  a  judgment  may  be  presumed. 

Per  Grier,  J.,  Cromwell  t.  Bank,  2  Wall.  Jr. 

669. 

A  long-continued  title  with  acta  of  own- 
ership uncontested  by  adverse  possession  est 
the  part  oi  him  who  is  supposed  to  have  con- 
veyed, will  be  sufficient  to  supply  the  place 
of  an  absent  link  in  a  chain  of  title.  The 
law  will  presume  a  conveyance  to  have  been 
made.  Per  Gibson,  Ch.  J.,  in  Hastings  t.  Wsf- 
ner,  7  Watte  &  S.  216. 

As  to  the  analogy  to  be  drawn  from  the  nd- 
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ings   in   Pennsylvania   in   regard   to   chamber 
surveys. 

A  resurvey  without  an  order  of  the  board  of 
property,  is  not  absolutely  and  at  all  events 
void;  if  so,  it  would  be  incapable  of  consum- 
mation. 

Light  V.  Woodside,  10  Serg.  &  R.  23. 

In  this  particular,  a  resurvey  differed  from 
a  chamber  survey;  that  is,  one  which  the  dep- 
uty surveyor  plats  out  in  his  orders  on  paper, 
without  going  upon  the  ground  to  run  the 
lines  and  mark  the  comers. 

By  the  act  of  Apr.  8,  1785,  §  9  (Bright, 
Purd.  Dig.  628,  pi.  65),  surveys  thereafter  to 
be  returned  into  the  land  office,  are  directed  to 
"be  made  by  actual  going  upon  and  measuring 
the  land  and  marking  the  line  .  .  .  after 
the  warrant  authorizing  such  survey,  shall 
come  into  the  hands  of  the  deputy  sur\'eyor;'' 
and  chamber  surveys  are  to  be  "accounted 
clandestine  and  shall  be  void.'' 

Yet  a  series  of  cases,  to  wit:  Mock  v.  Ast- 
ley,  13  Serg.  &  R.  382;  Caul  v.  Spring,  2 
Watts,  390;  Norris  v.  Hamilton,  7  Watts,  01; 
yieman  v.  Ward,  1  Watts  &  S.  68;  and  Orma- 
by  V.  Ihrnsen,  34  Pa.  462,  all  fully  sustain  the 
doctrine  that,  after  a  lapse  of  twenty-one  years 
from  a  return  of  a  survey  into  the  land  office, 
there  arises  a  conclusive  presumption  that  it 
was  regularly  made  upon  the  ground  as  returned. 

To  Hupport  their  position,  that  without  an 
order  from  the  board  of  property,  the  resurvey 
made  by  Wheeler  was  voia,  our  adversaries 
will  probably  cite  Deal  v.  McCormick,  3  Serg. 
ft  R.  343 ;  Oyster  v.  Bellas,  2  Watts,  397 ;  Mc- 
Kelry  v.  Oillcland,  3  Watts,  312;  Bellas  v. 
Cleaver,  40  Pa.  260;  Hughes  v.  Stevens,  43 
Pa.  197 ;  and  Oratx  v.  Beatcs,  45  Pa.  495. 

In  no  one  of  these  cases,  so  far  as  appears 
fnnn  the  report,  was  a  junior  warrant  twenty- 
one  years  younger  than  the  one  upon  whicli 
the  unauthorixed  resurvey  was  alleged  to  liave 
been  made.  And  a  close  examination  of  the 
books  leads  counsel  for  plaintiffs  in  error  to 
confidently  assert,  that  no  case  with  this  fea- 
ture can  be  produced  from  the  Pennsylvania 
reports,  sustaining  the  defendants  in  error  on 
the  point  here  in  controversy. 

Messrs.  Fraaklim  B.  Gowem,  James  E, 
Gouren,  and  Oao.  W.  Woodward,  for  de- 
fendants, in  error : 

It  is  plain,  and  the  nature  of  counsel's  argu- 
ment concedes  it,  that  if  any  presumption 
were  to  be  made  in  a  case  like  the  present,  it 
would  not  be  one  of  fact  for  the  jury,  but  a 
presumption  of  law  to  be  made  by  the  court. 
Counsel  present  the  point  as  one  of  law,  to 
wit:  that  after  the  lapse  of  twenty-one  years 
from  the  acceptance  of  a  survey  made  upon  a 
warranl,  the  authority  of  which  is  confessedly 
exhausted  by  a  prior  survey,  an  order  of  the 
Board  of  Property  authorizing  such  a  resur- 
vey will  be  conclusively  presiuned. 

It  is  an  attempt  to  apply  the  maxim,  "Om- 
nia prwsumuntur  rite  et  solenniter  -esse 
acta,**  for  the  purpose  of  supplying  a  distinct 
independent  act,  the  very  origin  of  defend- 
ant's title,  and  without  showing  which  they 
have  none  at  all.  • 

It  is  denied,  upon  principle  and  authority, 
that  such  is  the  law  of  Pennsylvania. 

1  Greenl.  Ev.  §  20,  speaking  of  legal  pre- 
sumptions  and  the  proper  application  of  this 
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maxim  says:  it  does  not  apply  to  records  anct 
public  documents,  which  are  supposed  always 
to  remain  in  the  custody  of  th4  ofIicer» 
charged  with  their  preservation,  and  which,  there- 
fore, must  be  proved  or  their  loss  accounted  for 
and  supplied  by  secondary  evidence. 

Brunswick  v.  MoKean,  4  Me.  508,  6  Pa.  St. 
164;  Seechrist  v.  Baskin,  7  W.  &  8.  403. 

A  missing  record  may  be  proved  by  second- 
ary evidence;  but  then  its  former  existence 
and  loss  must  be  first  established  by  cojnpe- 
tent  proof. 

Sargent  (Land  L.  p.  172)  says  the  board  of 
property  is  a  court  legally  constituted  for  the- 
trial  of  caveats,  which  are  in  the  nature  of 
equitable  actions.  It  is  not  a  court  of  record 
in  the  strict  sense  of  the  term,  but  the  bookS: 
and  papers  are  so  far  records  that,  by  the  act 
of  1781,  certified  copies  are  evidence. 

Ream  v.  Com.  3  S.  &  R.  207. 

It  is  submitted  that  there  is  no  analogy  be- 
tween  Uie  case  of   chamber  surveys  and   the 
present  case.     In  the  former,  the  presumption' 
is   only   that  the  survey   was   made   properly 
**rite  et  solenniter"  as  prescribed  by  the  act  of 
assembly.     A   survey   is   made   and   returned,, 
which,  after  a  sufficient  lapse  of  time,  is  con- 
clusively presumed  to  have  been  made  on  the- 
groimd.    It  is  a  fair  case  for  the  application 
of   tlie    maxim;    but  in  the  present   gise    the 
presumption  sought  to  be  made  is  not  of  an 
act  which  the  board  of  property  was  bound  t<^ 
do,  or  one  collateral  to  or  regularly  accom- 
panying another  sho^^n  to  exist    It  is  an  in- 
dependent  authority    absolutely    necessary    tO' 
legalize   the   subsequent  survey,   and   without 
which  it  is  as  worthless  as  if  there  had  never 
been  any  warrant  at  all.     That  there  can  be- 
no  presumption  in  such  a  case  has  been  ex- 
pressly decided  in  Wilson  v.  Stoner,  9  S.  4; 
R«  39. 

It  was  there  decided  that  a  survey  is  not 
evidence  without  showing  an  authority  to* 
make  it,  or  proving  that  such  authority  ex- 
isted and  was  afterwards  lost;  and  that  pos- 
session for  upwards  of  thirty  years,  under  a 
survey  found  in  the  handwriting  of  an  assist- 
ant deputy  surveyor,  indorsed,  "Copied  for  re- 
turn," with  a  memorandum  by  him  that  it 
was  made  under  an  order,  and  the  lines  of 
which  are  marked  on  the  ground,  is  not  suffi- 
cient to  presume  a  warrant. 

This  case  covers  the  whole  ground  of  the- 
present.  The  defendants'  survey  was  made  in. 
1770 — that  under  which  plaintiffs  claim  in 
1817,  nearly  fifty  years  afterwards.  The  court 
below  admitted  thesurvey  of  1770and  charged 
the  jury  that  they  might  presume  the  existence 
of  an  authority  to  make  the  survey,  although  it 
could  not  be  produced.  The  Supreme  Court  re- 
versed the  judgment. 

After  a  warrant  has  been  once  executed  it  i^ 
functus  officio  and  no  title  under  a  resurvey  carf 
be  made  without  an  order  by  the  board  of  prop- 
erty authorizing  the  same. 

Porter  v.  Ferguson,  3  Yeates,  60;  Light  v. 
Woodside,  10  S.  &  R.  23;  Deal  v.  McCormick, 
3  S.  ft  R.  346 ;  Oyster  v.  Bellas,  2  Watts,  397 ; 
Cassidy  v.  Conway,  25  Pa.  240;  Hughes  v. 
Stevens,  43  Pa.  197. 

Justice  Strong  said  that  a  resurvey,  without 
an  order  for  it,  amounts  to  nothing;  without 
such  an  order  the  attempt  of  the  deputy-survey- 
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•or  to  locate  the  warrants  a  second  time  was  an 
entirely  unofficial  act,  which  gave  the  warrantee 
no  rights,  either  against  the  Commonwealth  or 
4tny  other  claimant.  * 

If  it  be  considered  that  the  question  of  pre- 
sumption, in  a  case  like  the  present,  is  not  for 
the  court,  the  questions  arise,  whether  the 
learned  court  did  not  in  fsu;t  withdraw  the  con- 
sideration of  this  matter  from  the  jury,  and 
whether  if  it  did,  it*  was  error  in  this  case. 

It  is  submitted  by  defendants  in  error: 

I.  That  there  was*  no  binding  instruction 
given  to  the  jury;  the  charge  was  but  the  ex- 
pression of  an  opinion  upon  the  evidence,  which 
the  court  had  a  right  to  make. 

II.  That,  at  most,  there  was  but  the  want  of 
jurisdiction  by  the  learned  judge  upon  the 
•question  of  the  presumption  of  an  order  of  the 
Doard  of  property.  Such  an  omission  will  not 
be  considered  to  be  error.  Where  no  direction 
is  asked  for,  the  court  is  only  answerable  for 
errors  of  commission. 

Mere  omission  to  say  what  might  have  been 
properly  said,  is  not  just  ground  of  complaint 
by  a  party  who  submitted  no  propositions  and 
suggested  no  views  of  the  testimony  for  the 
consideration  of  the  court.  Judges  are  entitled 
to  expect  this  kind  of  assistance  from  counsel ; 
and  when  it  is  not  rendered,  coimsel  may  still 
have  the  benefit  of  errors  of  commission,  but 
they  should  not  complain  of  omissions.  By 
Woodward,  J.,  in  Reeves  v.  R,  Co,  30  Pa.  St.  460. 

A  simple  omission  of  a  court  to  charge  the 
jury  as  fully  on  some  of  the  points  of  a  case 
about  which  it  is  charging  generally,  as  a  party 
alleges  in  error,  that  the  court  ought  to  have 
charged,  cannot  be  assigned  for  error,  when  it 
does  not  appear  that  •Ae  party  himself  made 
any  request  of  the  court  to  charge  in  the  form 
now  asserted  to  have  been  the  proper  one.  By 
Davis,  J.,  Exp,  Co,  v.  Kountze,  8  Wall.  343,  19 
L.  ed.  457. 

III.  But  there  was  no  evidence  whatever  in 
this  case  from  which  a  jury  could  presume  that 
there  had  been  an  order  of  the  board  of  prop- 
erty, and  that  it  was  lost.  The  plaintiffs  showed 
that  a  caveat  was  entered  upon  the  return  of 
the  first  survey,  and  that  no  proceedings  or  ac- 
tion was  ever  had  by  the  board  of  property 
thereon.  Could  a  jury  have  found  thiat  there 
had  been  an  order  of  resurvey,  in  the  face  of 
this,  simply  from  lapse  of  timeT 

The  effect  of  the  caveat  was  to  suspend  fur- 
ther proceedings,  except  upon  a  special  order 
of  the  board  of  property,  until  the  caveat  be 
determined. 

Jones,  Land  Office  Titles,  69. 

In  Lessee  of  Harris  v.  Monks,  2  8.  &  R.  557, 
the  court  said  that  the  departure  of  the  survey- 
or general  from  the  usual  forms  of  his  office, 
making  a  special  deputation  to  a  deputy-sur- 
veyor, out  of  his  district,  pending  a  caveat, 
without  the  immediate  order  of  the  board  of 
property,  was  unjustifiable,  either  'by  law  or 
custom,  and  that  surveys  made  in  pursuance  of 
such  special  deputation  could  not  be  supported. 

It  would  have  been  error  to  submit  tne  ques- 
tion to  the  jury  and  allow  them,  in  the  expres- 
sive language  of  Ch.  J.  Tilghman,  "to  presume 
that  a  transaction  was  right  because  it  appears 
not  to  be." 

It  is  error  in  a  court  to  submit  the  decision 
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of  a  fact  to  a  jury,  unless  there  be  some  evidenec 
of  such  fact. 

Dubois  T.  Lord,  5  Watts,  49. 

In  Haines  v.  Btouffer,  10  Pa.  363,  ths 
court  below  suggested  to  the  juiy  the  possible 
understanding  Mtween  the  parties  (of  which 
there  was  no  evidence  whatever)  in  order  to 
reconcile  conflicting  testimony.  The  cause  was 
reversed ;  and  it  was  said  that  where  a  state  of 
facts  could  not  be  inferred  on  a  demurrer  to  evi- 
dence, it  is  error  to  submit  it  to  the  jury  as 
possible. 

It  is  error  to  submit  to  the  jury  a  fact  al- 
leged by  the  defense,  of  which  the  defendant 
gives  no  evidence,  and  the  plaintiffs  give  some 
evidence  to  disprove. 

Lower  v.  Clement,  26  Pa.  63. 

If  the  evidence  be  such  as  cannot  fairly  war- 
rant a  jury  in  presuming  a  fact  insisted  on,  the 
court  is  so  far  from  being  bound  to  instruct, 
that  they  are  at  liberty  to  presume  it,  that  they 
would  err  in  giving  such  instruction. 

By  Washin^n,  J.,  BanJkT.  Corcoran,  2  Pet.  133. 

Mr.  Justice  Clifford  delivered  the  opinicm 
of  the  court: 

Rules  of  decision  in  the  courts  of  the  United 
States,  as  well  as  the  forms  and  modes  of  proc- 
ess, are  very  largely  derived  from  the  laws  of 
the  states  as  consthied  by  the  decisions  of  the 
state  courts  in  cases  where  they  apply,  except 
where  the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  require  or  provide. 

Controversy  having  arisen  between  tne  par- 
ties in  respect  to  the  title  to  the  tract  of  land 
described  in  the  record,  the  ^plaintiffs,  [*443 
on  the  6th  of  February,  1860,  brought  an  action 
of  ejectment  against  the  three  corporation  de- 
fendants and  the  other  defendants  therein 
named,  to  recover  the  possession  of  the  tract, 
alleging  that  the  title  to  the  tract  and  the  right 
of  possession  were  in  them,  and  not  in  the  de- 
fendants. Service  was  duly  made  and  the  de- 
fendants appeared  and  pleaded  that  they  were 
not  guilty  as  alleged  in  the  declaration.  Issue 
was  joined  upon  that  plea  and  the  parties  went 
to  trial;  and  the  verdict  and  judgment  were  for 
the  plaintiffs.  Exceptions  were  duly  taken  by 
the  defendants,  and  they  sued  out  a  writ  of 
error  and  removed  the  cause  into  this  court. 

Title  to  the  premises  in  controversy  is  de- 
raigned  by  the  plaintiffs  from  one  Henjamin 
Bonawitz,  whose  claim  to  the  same  is  supposed 
to  be  established  by  the  following  documentary 
evidences  of  title,  as  more  fully  set  forth  in  the 
bill  of  exceptions:  (1)  An  application  to  the 
land    office    of  the  state,  dated    December    14, 

1829,  made  by  him  for  sixty-six  acres  of  unim- 
proved land  in  Lower  Mahantongo  township, 
Schuylkill  county,  bounded  as  therein  de- 
scribed. (2)  Warrant  from  the  state,  of  the 
same  date,  to  the  applicant  for  the  land  de- 
scribed in  the  application,  as  fully  set  forth  in 
the  record.  (3)  Return  of  survey  made  by  a 
deputy-surveyor  of  the  county,  June  1,  1829,  in 
pursuance  of  the  warrant,  as  duly  returned  to 
the  land  office,  and  accepted  the  5th  of  March 
of  the  succeeding  year,  as  follows,  to  wit :  Sit- 
uate in  Lower  Mahantongo  township,  Schuyl- 
kill coimty,  containing  sixty-six  su;res  and  one 
hundrea  and  three  perches,  and  allowance  of 
six  per  cent,  returned  this  3d  day  of  March, 

1830,  in  pursuance  of  a  warrant  dated  the  14ui 
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of  December,  1829,  to  Benjamin  Bonawitz.  Su- 
peradded to  the  return  is  the  following  state- 
ment, that  the  lines  and  comers  of  the  survey 
were  made  on  the  18th  of  June.  1829.  in  pur- 
suance of  a  warrant  dated  the  17th  of  March  of 
that  year,  granted  to  the  same  person,  a  return 
on  which  was  made,  but  was  rejected  on  ac- 
count of  the  survey  not  answering  the  descrip- 
tion of  the  warrant.  (4)  Sundry  mesne  con- 
veyances from  the  warrantee  and  subsequent 
444*]  *grantees  of  the  land  described  in  the 
-warrant,  to  the  plaintiffs. 

Appended  to  the  statement  that  those  con- 
veyances were  introduced,  is  the  admission  of 
the  counsel  for  the  defendants  that  Schuylkill 
oounty  was  erected  out  of  Berks  County,  and  that 
Porter  township,  where  the  premises  are  situat- 
ed, as  alleged  in  the  declaration,  was  created 
out  of  Lower  Mahantongo  township,  which  is 
the  name  of  the  township  ^ere  the  location  was 
made  under  the  warrant,  survey,  and  return. 

Documentary  evidences  of  title  were  then  in- 
troduced by  the  defendants  to  maintain  the  is- 
«ue  on  their  part,  as  follows:  (1)  An  applica- 
tion, dated  July  1,  1793,  made  by  Jacob  xeager 
to  the  land  office  for  four  hundred  acres  of  land 
adjoining  land  granted  the  same  day  to  Wil- 
liam Whitman,  Jr.,  in  the  county  of  Berks.  (2) 
"Warrant  from  the  state,  dated  July  1,  1793,  to 
Jacob  Yeager  for  the  same  land,  as  more  fully 
set  forth  in  the  bill  of  exceptions.  (3)  Return 
of  survey  on  the  warrant  by  the  deputy-survey- 
or of  Berks  county,  on  the  10th  of  July,  1794, 
of  four  hundred  and  forty  acres  and  sixty-four 
perches  of  land  and  allowance,  situate  in  Pine- 
^rove  township,  in  the  county  of  Berks,  re- 
turned and  accepted  August  26,  1794,  as  there- 
in certified.  (4)  Sundry  conve3rance8  were  also 
offered  in  evidence  by  the  defendants,  tending, 
as  they  contend,  to  deduce  title  to  the  said  cor- 
porations, or  one  of  them,  to  the  land  located 
and  surveyed  under  the  warrant  to  Jacob  Yea- 
ffer,  "which  includes  the  land  embraced  in  the 
-warrant  and  survey  under  which  the  plaintiffs 
deraign  their  title. 

Rebutting  evidence  was  then  introduced  by 
the  plaintiffs:  (1)  Certified  copies  of  eighteen 
applications,  dated  July  1,  1793,  to  the  land  of- 
fice, for  four  hundred  acres  each,  the  leading 
one  being  in  the  name  of  James  Silliman,  and 
one  of  the  number  being  the  application  by 
•Jacob  Yeager  given  in  e^dence  uy  the  defend- 
ants, as  follows:  Jacob  Yeager  applies  for  four 
liundred  acres  of  land  adjoining  land  this  day 
granted  to  William  Whitman,  Jr.,  in  the  county 
of  Berks.  (2)  Certified  copies  of  eighteen  de- 
445*]  scriptive  warrants,  issued  *upon  those 
applications,  including  the  warrant  given  to 
Jacob  Yeager,  introduced  in  evidence  by  the 
other  party.  (3)  Also  certified  copies  of  eigh- 
teen surveys,  including  the  Jacob  Yeager  tract, 
made  by  a  deputy-surveyor  of  Berks  county, 
upon  those  warrants,  corresponding  with  the 
descriptions  set  forth  in  the  warrants,  the  cer- 
tificate of  the  survey  in  question  being  fully  set 
forth  in  the  bill  of  exceptions.  (4)  &tum  and 
acceptance  of  those  eighteen  surveys  made  by 
Henry  Vanderslice,  July  16,  1793,  as  appears  in 
the  list  annexed  to  the  return.  They  also  in- 
troduced a  certified  copy  of  a  caveat,  entered 
July  18,  1793,  by  John  Kunckel  and  Aaron 
Bowen  against  granting  the  tracts  either  to  the 
aaid  Jg^cob  Yeager  or  to  any  one  of  the  other 
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seventeen  applicants  under  the  warrants  In* 
eluded  in  that  list.  (6)  Certificate  from  the 
office  of  the  surveyor  general  that  no  proceed- 
ings had  ever  been  had  upon  the  said  caveat. 

By  that  certificate  it  appears  that  diligent 
and  careful  search  had  been  made  in  that  de- 
partment for  proceedings  on  that  caveat,  and 
the  proper  officer  certifies  that  he  does  not  find 
that  any  citation  was  ever  applied  for,  cir  that 
any  proceedings  or  action  was  ever  had  by  the 
board  of  property  upon  or  concerning  the  same, 
which  remains  recorded  in  the  office  of  the  sur- 
veyor general.  (6)  They  also  offered  in  evi- 
dence a  map,  showing  the  two  locations  of  the 
Jacob  Yeager  tract,  the  first  by  Henry  Vander- 
slice, and  the  second  by  William  Wheeler,  both 
deputy-surveyors  of  Berks  county.  (7)  Both 
sides  admitted  that  Henry  Vandefslice  was  a 
deputy-surveyor  of  Berks  county,  and  that  the 
location  of  the  Jacob  Yeager  tract  as  made  by 
him  was  made  in  the  county  of  Northumber- 
land, within  one  mile  of  the  line  between  that 
county  and  Berks  county,  and  that' the  second 
location  of  the  warrant  by  William  Wheeler 
was  made  in  Berks  county,  about  twenty-two 
miles  distant  from  the  survey  made  by  the 
other  deputy-surveyor. 

Responsive  to  the  rebutting  evidence  given 
by  the  plaintiffs,  the  defendants  then  intro- 
duced certified  copies  of  returns  of  surveys 
made  by  William  Wheeler,  July  10,  179?,  upon 
the  Jacob  Yeager  warrant,  and  upon  three 
others  of  the  •eighteen  warrants  re-  [*446 
turned  and  accept^,  August  26  of  that  year, 
together  with  a  connecteid  chart  of  the  four 
tracts,  as  prepared  from  the  original  surveys 
on  file  in  the  office  of  the  surveyor  general. 

Neither  party  desiring  to  offer  any  further 
evidence,  tne  presiding  justice  proceeded  to 
charge  the  jury.  Speaking  of  the  warrant  and 
survey  introduced  by  the  plaintiffa,  he  told  the 
jury  that  the  court  saw  no  defect  In  the  plain- 
tiff's title  under  that  warrant  and  survey, 
adding  that  the  only  claim  which  the  defend- 
ants have  set  up  is  under  warrants  located  sev- 
eral miles  from  the  land  in  controversy  by  sur- 
veys returned  and  accepted,  and  to  that  in- 
struction no  exception  was  taken  by  the  defend- 
ants. But  the  court  also  told  the  jury  that  ''no 
subsequent  official  survey  of  the  land  under 
those  warrants,  without  a  warrant  of  survey  or 
order  of  the  board  of  property,  was  authorized." 
Therefore,  said  the  justice,  if  the  jury  take  the 
same  view  of  the  evidence  as  the  court,  the  ver- 
dict should  be  for  the  plaintiffs;  and  the  jury 
followed  that  instruction,  and  the  defendants 
excepted. 

Two  errors  are  assigned,  as  follows :  ( 1 )  That 
the  court  erred  in  charging  the  jury  that  no 
subsequent  official  survey  of  the  land  under 
those  warrants,  without  a  warrant  of  survey  or 
order  of  the  board  of  property,  was  authorized. 
(2)  That  the  court  erred  in  telling  the  jury 
that  if  they  took  the  same  view  of  the  evidence 
as  the  court  the  verdict  should  be  for  the  plain- 
tiffs, as  the  effect  of  the  instruction,  as  the  de- 
fendants contend,  was  to  withdraw  from  the 
jury  the  consideration  of  the  question  whether 
or  not  the  board  of  property  might  not  have  is- 
sued an  order  for  a  second  survey  of  the  tract, 
the  evidence  of  which  had  been  lost. 

Much  discussion  of  the  first  error  assigned  is 
unnecessary,  as  the  defendants  admit  ^t  the 
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]aw  18  well  settled  in  that  state  tlint  a  warrant, 
where  it  appears  that  a  survey  has  been  ordered 
upon  it  and  made,  returned  and  accepted,  is 
functus  officio,  and  that  no  title  under  a  second 
sur\'ey  can  be  made  unless  such  second  survey 
was  orderetl  by  the  board  of  property,  which  it 
is  Admitted  is  not  directly  proved  in  this  case. 
447*]  *Such  an  admission  by  the  defendant;* 
is  a  vfry  proper  one,  as  the  decisions  of  the 
stntc  court  which  furnish  the  rule  of  decision 
for  this  court  in  this  case  are  very  numerous 
and  decisive  to  that,  eft ect.  Perhaps  the  leading 
case  upon  the  subject  is  that  of  I  teal  v.  VrCor- 
mt>A%  3  Serjr.  A  R.  346»  in  which  Gibson,  J., 
said :  "Tlie  law  is  well  settled  that  after  a  sur- 
vey made  and  returned  into  office,  a  second  sur- 
vey without  an  order  of  the  board  of  pi-operty 
is 'merely  void."  If  the  owner  of  a  warrant  l>e 
prejudice<l  by  the  fraud  or  mistake  of  the  offi- 
cer, the  board  of  pit)perty,  which  is  a  board 
crentetl  by  statute,  will  grant  him  relief,  if  no 
new  right  has  attached  itself  to  the  land,  but  a 
new  sur\'ey;  even  pursuant  to  an  oi*der  of  the 
l>oard.  will  not  affect  an  intervening  claim. 
Purdon.  Dig.  9th  ed.  619,  pis.  7  &  8.. 

Doubtless  the  official  surveyor  may  correct 
his  survey  while  the  warrant  remains  in  his 
hands,  but  his  control  over  it  ceases  after  his 
return  has  been  made  to  the  land  office,  and  tlie 
decisions  are  direct  that  no  second  survey  there- 
on without  an  order  for  that  purpose  is  of  any 
validity  whatever,  either  against  the  state  oV 
any  other  claimant*  or,  as  Justice  Strong  said, 
in  the  case  of  Hughes  v.  Stevens,  43  Pa.  197: 
A  second  survey  without  an  order  for  it  amounts 
to  nothing,  as  it  is  merely  an  unofficial  net, 
which  cannot  give  the  warrantee  any  rights 
either  against  the  state  or  any  other  claimant 
of  the  tract.  Drinker  v.  Holliday,  2  Yeates,  89 ; 
Porter  v.  Ferguson,  3  Yeates,  60;  Vickroy  t. 
Skelley,  14  Serg.  &  R.  877;  Oifster  v.  Bellas,  2 
Watts,  397;  Bellas  v.  Cleaver,  40  Pa.  200; 
Gratg  V.  Beates,  45  Pa.  496. 

2.  \Vliether  the  circuit  court  erred,  as  alleged 
in  the  second  assignment  of  errors,  depends 
upon  the  disputed  fact  whether  there  was  any 
evidence  in  the  case  which  would  have  warrant- 
ed the  jury  in  finding  that  an  order  for  a  second 
survey  was  ever  granted  by  the  board  of  prop- 
erty, as  it  is  settled  law  that  it  is  error  to  sub- 
mit a  ouestion  to  a  jury  in  a  case  where  there  is 
no  eviaence  upon  the  subject. 

It  is  clearly  error  in  a  court,  said  Tanev,  Cli. 
J.,  in  U.  8,  v.  BreitUng,  20  How.  264,  15  L.  ed. 
902.  to  charge  a  jury  upon  a  supposed  or  con- 
448*]  jectural  "state  oi  facts,  of  which  no  evi- 
dence has  been  offered,  as  such  an  instruction 
presupposes  that  there  is  some  evidence  before 
the  ^u^  which  they  may  think  sufficient  to  es- 
tablish the  fact  hypothetical ly  assumed  in  the 
charge  of  the  court;  and  if  there  be  no  evidence 
which  they  have  a  right  to  consider,  then  the 
charge  does  not  aid  them  in  coming  to  a  correct 
conclusion,  but  its  tendency  is  to  embarrass  and 
mislead  them  in  their  deliberations.  Ooodtnan 
y.  Simonds,  20  How.  359,  16  L.  ed.  938;  Dubois 
v.  Lord,  6  Watts,  49;  Haines  v.  Stouffer,  10  Pa. 
363.  When  a  prayer  for  instruction  is  present- 
ed to  the  court  and  there  is  no  evidence  in  the 
case  to  support  such  xi  theory  it  ought  always 
to  be  denied,  and  if  it  is  given,  under  such  cir- 
cumstances, it  is  error;  iPor  the  tendency  may 
be  and  often  is  to  mislead  the  jury  by  with- 
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drawing  their  attention  from  the  legitimate 
points  of  inquiry  involved  in  the  issue.  Xor  are 
judges  any  longer  required  to  submit  a  ques- 
tion to  a  jur>'  merely  because  some  evidence 
has  been  introduced  by  the  party  having  the 
burden  of  proof,  unless  the  evidence  be  of  such 
a  character  that  it  would  warrant  the  jury  in 
finding  a  verdict  in  favor  of  that  party.  Itjfder 
v.  ^VomhlcclU  Law  Rep.  4  Ex.  .S9:  Giblien  v. 
McJdullcn,  L.  Rep.  2  P.  C.  App.  335.  Formerly 
it  was  held  that  if  there  was  what  is  called  a 
scintilla  of  evidence  in  support  of  a  case  the 
judge  was  bound  to  leave  it  to  the  jury,  but  re- 
cent decisions  of  high  authority  have  estab- 
lishe<l  a  more  reasonable  rule:  that  in  everr 
case,  before  the  evidence  is  left  to  tlie  jury^ 
there  is  a  preliminary  question  for  the  ju'lgif, 
not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  cdtt 
properly  prtK'ced  to  find  a  verdict  for  the  party 
pro<lueing  it,  ujwn  whom  the  onus  of  proof  ia 
imposcil.  Jeirell  v.  Parr,  13  C.  B.  916;  Toome^f 
V.  L.  d  B.  If,  Co,  3  C.  n.  X.  S.  150:  Wheelton  v. 
Hardcstff.  8  Ell.  &  Bl.  206;  (^chuchardt  r,  Allem, 
1  Wall.  309,  17  L.  ed.  646. 

Very  strong  doubts  are  entertained  wheth- 
er the  construction  of  the  language  employed 
by  the  judge,  assumed  by  the  defendants,  i» 
the  .  correct  construction  of  the  same,  and 
•the  settled  rule  is:  if  the  charge  is  r*440 
merely  ambiguous,  the  party  dissatisfied  with 
it  should  have  requested  to  have  it  made  clear 
before  the  jury  left  the  bar:  that  a  party  under 
such  circumstances  may  not  acr|uiesce  in  the 
correctness  of  the  instruction  by  his  silenee  and 
take  his  chance  with  the  jury,  and  then  be  al- 
lowed, if  the  verdict  is  against  him,  to  claim 
the  benefit  of  the  ambiguity  without  having  in- 
vited attention  to  the  subject  and  given  the 
court  an  opportunity  to  have  made  the  correc- 
tion to  the  jury.  Much  weigiit  is  certainly  doe 
to  the  suggestions  of  tlie  plaintiffs,  that  the 
judge  did  not  withdraw  the  oidence  from  the 
jury,  if  any  there  was  in  the  case,  that  the  lan- 
guage only  warrants  the  conclusion  that  he  ex- 
pressed his  own  opinion,  as  he  had  a  right  to 
do,  if  he  thought  it  proper,  and  left  the  quet- 
tion  to  the  determination  of  the  jury.  Assume 
that  to  be  the  true  construction  of  the  language 
employed,  and  it  is  <|uite  clear  that  the  excep- 
tion cannot  be  sustained,  but  the  court  is  not 
inclined  to  place  the  decision  upon  that  ground, 
as  it  is  even  clearer  that  there  was  no  evidence 
in  the  case  which  would  have  warranted  the 
jury  in  finding  that  an  order  for  a  new  survey 
was  ever  granted  by  the  board  of  property,  as 
required  by  law  and  the  repeated  decisions  of 
tlie  supreme  court  of  the  state. 

Lost  instruments  may  be  proved  by  parol  tes- 
timony where  it  is  sliown  that  the  instrument 
once  existed  and  is  lost,  and  the  proof  of  loss, 
where  it  is  first  shown  that  it  once  existed,  may 
consist  of  evidence  showing  diligent  and  unsuc- 
cessful search  and  inquiry  in  the  place  where  it 
was  usually  kept  or  in  which  it  was  most  likely 
to  be  found,  if  the  nature  of  the  case  admitted 
of  such  proof.  1  Greenl.  £v.  2d  ed.  {  558.  Pre- 
sumptions of  law  are  frequently  absolute  and 
conclusive,  as  they  determine  the  quantity  of 
evidence  requisite  for  the  support  of  any  par^ 
ticular  averment,  which  is  not  permitted  to  be 
overcome  by  any  proof  that  the  fact  is  other- 
wise. Such  presumptions  arise  in  respects  to  the 
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Intermediate  proceedings  in  cases  where  lands 
are  sold  under  licenses  granted  by  courts  to  ex- 
450*]  ecutors,  administrators,  *guardians, 
and  other  officers,  where  they  are  required  to 
advertise  the  sales  in  a  particular  manner,  and 
to  observe  other  formalities  in  their  proceed- 
ing. Lapse  of  time,  usually  for  the  period  of 
thirty  years,  &ifords  a  conclusive  presumption 
in  such  cases,  if  the  license  and  the  official  char- 
acter of  the  party  and  the  deed  of  conveyance 
are  proved,  tiiat  all  the  intermediate  proceed- 
ings were  correct.  Were  it  otherwise,  great  un- 
certainty of  titles  and  other  public  mischiefs 
would  ensue,  but  the  rule  that  lapse  of  time 
accompanied  by  the  acquiescence  of  parties  ad- 
versely interested  does  not  in  general  extend  to 
records  and  public  documents  which  are  sup- 
posed always  to  remain  in  the  custody  of  offi- 
cers charged  with  their  preservation,  and  which, 
therefore,  must  be  proved  or  their  loss  account- 
ed for  by  secondary  evidence.  1  Gre«ul.  Ev. 
12th  ed,  S  20;  Hathaway  v.  Clark,  5  Pick.  490; 
Brunswick  v.  McKean,  4  Me.  508. 

Surveys,  it  seems,  were  sometimes  made  in 
that  state  by  deputy-surveyors  in  early  times 
without  going  upon  the  land,  by  plotting  the 
<:hart  and  marking  the  lines  and  corners  in 
their  offices,  and  those  surveys  are  called 
""chamber  surveys,"  but«8uch  surveys  were  for- 
bidden by  the  act  of  the  state  legislature  of  the 
^th  of  April,  1785,  which  enacts  that  every  sur- 
vey hereafter  to  be  returned  into  the  land  office 
upon  any  warrant  issued  after  the  passing  of 
^he  act  shall  be  made  by  actually  going  upon 
the  land  and  measuring  the  same  and  marking 
the  lines.  Purdon,  Dig.  9th  ed.  pi.  65.  Decided 
cases  are  referred  to  by  the  defendants  where  it 
is  held  that  in  controversies  respecting  titles 
tmder  those  surveys  there  arises  a  tonclusive 
presumption,  after  the  lapse  of  twenty-one 
years  from  the  return  of  the  survey  into  the 
land  office,  that  the  survey  was  regularly  made 
upon  the  ground  as  returned  and  required  by 
law.  Mock  V.  Aatley,  13  Serg.  &  R.  382;  Caul 
V.  Spring,  2  Watts,  390;  X orris  v.  Hamilton,  7 
Watts,  91;  Nieman  v.  Ward,  1  W.  &  S.  68; 
Ormahy  v.  Ihmaen,  34  Pa.  462.  Evidently  the 
•cases  referred  to  must  be  regarded  as  establish- 
451*]  inga  rule  of  property  in  that  state,  *but 
the  court  here  is  of  the  opinion  that  they  are 
not  applicable  in  this  case,  as  the  defect  in  the 
defendants'  title  arises  from  the  fact  that  the 
new  survey  t^s  made  without  any  order  to  that 
«ffect  ever  havinff  been  granted  by  the  board  of 
property  as  required  bylaw.  Survevs  made  un- 
•der  those  circumstances  are  simply  void,  as 
«hown  by  the  best  considered  cases  upon  the 
subject  decided  by  the  highest  court  of  the 
state.  Deal  v.  ifcCormicA:,  3  Serg.  &  R.  340;  Oy- 
ster V.  BeUaa,  2  Watts,  397 ;  Caastdy  v.  Conway, 
25  Pa.  240;  Hughes  v.  Stevens,  43  Pa.  197. 

Attempt  is  made  in  this  case  to  supply  by  pre- 
-sumption  a  matter  absolutely  necessary  to  give 
legality  to  the  survey  and  without  which  it  is  a 
nullity  and  amounts  to  nothing,  but  is  held  to 
he  as  worthless  as  if  there  had  never  been  any 
warrant  at  all.  Viewed  in  that  light,  as  it 
must  be,  it  is  clear  that  the  case  falls  within  the 
4lecision  of  the  court  in  the  case  of  Wilson  v. 
Sionci ,  9  Serg.  &  R.  39,  which,  indeed,  is  decisive 
of  the  controversy.  It  was  there  decided  that 
a  survey  is  not  evidence  without  first  showing 
^n  authority  to  make  it,  or  proving  that  such 
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authority  existed  and  was  afterwards  lost.  Pos- 
session in  that  case,  was  proved  for  upwards  of 
thirty  years  under  a  survey  in  the  handwriting 
of  an  assistant  deputy-surveyor,  iodorseo, 
"Copied  for  return,"  with  a  memorandum  by 
him  that  there  was  authority  to  make  it,  but 
the  court  held  that  those  circumstances  could 
not  be  received  as  affording  presumptive  evidence 
from  which  the  jury  mi^ht  draw  the  necessary 
conclusion,  as  matter  .of  fact,  that  even  if  the 
existence  of  .the  location  was  admitted,  some  ac- 
count of  its  loss  would  have  to  be  given  before 
secondary  evidence  of  its  contents  could  be  re- 
ceived, as  without  that  the  survey  would  be 
inadmissible  for  want  of  a  previous  authority. 
Unless  it  can  be  shown  that  the  rule  laid  down 
in  that  case  is  not  good  law,  it  is  quite  clear 
that  the  second  error  assigned  must  also  be 
oveiTuled,  as  the  defendants  did  not  prove  pos- 
session for  any  considerable  time,  or  occupation 
of  the  premises,  nor  the  making  of  any  improve- 
ments upon  the  same,  •nor  the  payment  [•468 
of  any  taxes  assessed  upon  the  land.  On  the 
contrary,  they  proved  nothing  except  the  mere 
lapse  of  time,  unaccompanied  by  eviaence  of  pos- 
session, or  of  improvements,  or  the  payment  of 
taxes,  or  an^  other  circumstance,  as  a  ground 
of  presumption  to  warrant  the  jury  in  finding 
that  the  board  of  property  ever  granted  a  new 
warrant  of  survey  or  made  any  order  of  a  char- 
acter to  give  legalitv  to  the  title  set  up  in  their 
behalf,  which  is  all  that  need  be  remarked  to 
show  that  there  is  no  error  in  the  record.  Un- 
questionablv,  lost  records  may  be  proved  by  sec- 
ondary evidence,  but  their  former  existence  and 
loss  must  first  be  established  by  competent 
proof,  and  it  is  clear  that  evidence  merely  show- 
ing that  they  do  not  exist  is  not  sufficient  to 
cs&blish  either  of  those  requirements. 
Judgment  affirmed, 

WILLIAM  CREEVY,  William  Creevy,  Tlieo. 
Nickerson,  and  Charles  Fox,  as  Creevy,  Xick- 
erson,  &  Co.,  and  David  McCoard,  Appts., 

V. 

THE  ECLIPSE  TOW-BOAT  COMPAXY. 

(See  8.  C.  "The  Merrimao,"  14  Wall;  199-204.) 

Collision — act  of  pilot — negligence  of  sna/ner. 

1.  That  a  vessel  was  In  charge  of  a  pilot  at  the 
time  of  the  collision  Is  no  defense  to  a  libel  for  dam- 
ages, If  It  appears  that  the  collision  was  occasioned 
by  ne^ligeuce  or  unskillful  navigation. 

2.  It  was  a  rash  act  for  a  steamship,  with  a  tag 
on  each  side  of  her,  to  attempt  to  pass  between  a 
ship  which  was  grounded,  and  a  wreck ;  and  if  she 
made  the  attempt,  it  was  her  doty  to  keep  out  of  the 
way  of  the  other  vessel. 

LNo.  163.] 

Submitted  Apr,  9, 1872,     Decided  May  6,  1S72. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  case  is  stated  by  the  court. 

Mr,  J.  Hublej  Aidttoa  for  appellants. 

Mr.  OoBway  Robinson  for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Vessels  engaged  in  commerce  are  liable  for 
damage  occasioned  by  collision  by  reason  of  the 
negligence,  want  of  care  or  skill  on  the  part  of 

Note. — Collision;  righta  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  in  passing 
and  meeting — see  notes,  13  L.  ed.  U.  8.  537  ;  25  U 
ed.  U.  8.  168 ;  28  C.  C.  A.  532 :  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  steamer  meeting 
steamer — see  notes,  14  L.  ed,  u.  S.  68 ;  85  L.  ed. 
U.  8.  458;  30  C  a  A.  630;  60  C.  C  A.  254. 
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those  intrusted  with  their  navigation,  or  on  ac- 
eount  of  the  complicity,  direct  or  indirect,  of 
their  owners.  Owners  appoint  the  master  and 
employ  the  crew  and,  consequently,  the  owners 
are  held  responsible  for  the  conduct  of  the  mas- 
ter and  crew  in  the  management  of  the  vessel. 

Damages  were  claimed  in  the  libel  in  this 
ease,  which  was  filed  in  the  district  court  by  the 
owners  of  the  steam  tug  Gladiator,  to  recover 
compensation  for  injuries  the  tug  boat  received 
on  the  11th  of  January,  1867,  by  a  collision 
which  occurred  on  that  day  in  the  Mississippi 
river  at  the  Southwest  pass,  between  the  Glad- 
iator and  the  steamship  Merrimac,  of  the  bur- 
den of  two  thousand  tons,  in  tow  of  tug  boats, 
to  wit:  The  Calhoun,  of  five  hundred  tons, 
lashed  to  her  starboard  side,  and  the  Harry 
Wright,  of  the  same  tonnage,  lashed  to  her  port 
side.  Thev  instituted  the  suit  in  rem  agamst 
the  steamship  and  the  two  tugs  which  had  her 
in  tow.  and  they  charged  in  the  libel  that  the 
damage  to  the  Gladiator  was  done  by  the  three 
steamers  made  respondents  in  the  libel.  Service 
was  made  by  seizing  the  three  respondent  steam- 
ers, and  the  respective  owners  of  the  same  ap- 
peared and  filed  separate  answers.  By  leave  of 
court  a  bond  for  value  was  given  in  each  case, 
and  each  of  the  respondent  steamers  was  re- 
leased when  the  bond  for  value  was  filed.  Tes- 
timony was  taken  on  both  sides  and  the  parties 
went  to  hearing,  and  the  district  court  entered 
a  decree  dismissing  the  libel,  and  the  libelants 
appealed  to  the  circuit  court,  where  the  parties 
were  again  heard,  and  the  circuit  court  affirmed 
80  much  of  the  decree  as  dismissed  the  libel  as 
to  the  two  steam  tugs,  but  reversed  the  decree  as 
801*]  to  •the  steamship,  and  pronounced  for 
damages  as  against  her  in  favor  of  the  libelants. 

Courts,  under  such  circumstances,  may  esti- 
mate the  damages  without  a  reference,  or  they 
may  send  the  cause  to  a  commissioner  for  that 
purpose  in  the  exercise  of  their  discretion. 
SiUby  v.  Foote,  20  How.  386,  15  L.  ed.  955. 
Pursuant  to  that  rule  the  circuit  court  esti- 
mated the  damages  without  a  reference,  and 
found  the  amount  to  be  $4,607.40,  with  five  per 
cent,  interest  from  the  time  the  libel  was  filed  in 
the  district  court.  Whereupon  the  owners  of 
the  steamship  appealed  to  this  court,  and  the 
only  question  presented  is  whether  the  decree 
of  the  circuit  court  awarding  damages  to  the  li- 
belants against  the  steamship  is  correct,  as  none 
of  the  other  parties  have  appeal^!.  The  Baga- 
ley,  6  Wall.  412,  18  L.  ed.  591 ;  The  Quickstep, 
9  Wall.  666,  19  L.  ed.  707. 

By  the  pleadings  and  evidence  it  appears 
that  the  steam  tug  of  the  libelants  was  made 
fast  to  the  larboard  side  of  the  ship,  Celuta, 
bound  to  the  port  of  New  Orleans,  and  which  in 
endeavoring  u>  pass  up  the  river,  had  ground- 
ed some  twelve  nours  before  on  the  bar  of  the 
Southwest  pass.  Her  master  had  employed  the 
Gladiator  and  the  steam  tug  Switzerland, 
which  was  lashed  to  the  starboard  side  of  the 
Celuta,  to  assist  the  crew  of  the  ship  in  get- 
ting her  over  the  bar,  and  at  the  time  of  the  col- 
lision these  three  vessels,  lashed  together  in  the 
manner  described,  were  lying  on  the  bar,  the 
port  side  of  the  Gladiator  being  at  the  distance 
of  seventy  to  seventy-five  feet  from  a  certain 
buoy  indicating  the  place  on  the  bar  where  was 
a  certain  "wreck"  which  entirely  obstructed 
navigation.  Under  these  circumstanoea  the 
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Gladiator  was  unable  to  move,  as  she  wis 
lashed  to  the  ship  Celuta  and  the  ship  wt» 
aground  on  the  bar,  and  it  was  while  the  Celuta 
and  her  two  steam  tugs  were  in  that  situation 
that  the  steamship  Merrimac  and  the  two  stesm 
tuffs  which  had  her  in  tow,  also  bound  to  New- 
Orleans,  came  up  and  attempted  to  pass  between 
the  Gladiator  and  the  buoy  whi^  indicated  the 
location  of  the  wreck,  and  the  pleadings  and 
evidence  show  that  the  steam  tug  Calhoun  was 
lashed  to  •the  port  side  of  the  steam-  [*20S 
ship,  and  having  a  considerable  list  to  port,  her 
starboard  guard  was  elevated  and  passed  over 
the  rail  of  the  Gladiator,  striking  the  latter  ves- 
sel with  great  violence,  raking  her  from  st^ 
to  stem,  and  carrving  away  all  her  upper 
works.  By  the  collision  the  cabin,  cook-hoose, 
pilot-house,  and  engine-room  of  the  Gladiator 
were  entirely  smashed  and  carried  from  the  port 
side  over  to  the  starboard  side  of  the  steam  tog. 
Her  boiler  was  knocked  out  of  place,  her  steam 
drum  broken  to  pieces,  her  lever  and  exhaust 
pipe  broken,  and  much  other  damage  was  done 
to  the  engine  and  other  parts  of  the  steam  tug, 
as  more  fully  set  forth  in  the  record. 

Two  defenses  were  set  up  by  the  owners  of 
the  steamship:  (1)  That  the  steamship  and  the 
two  steam  tugs  which  had  her  in  tow  were  hi 
the  charce  and  under. the  control  of  a  branch 
pilot,  taken  on  board  conformably  to  the  re- 
quirements of  the  law  of  the  state,' and  they  al- 
lege that  the  owners  of  the  vessels,  while  they 
were  under  the  control  and  management  of 
such  a  pilot,  are  not  in  any  way  responsible  for 
their  navigation.  (2)  That  there  was  sufficient 
space  to  allow  the  steamship  and  her  two  tugs 
to  pass  up  between  the  wreck  and  the  Gladiator, 
and  that  they  came  up  in  a  skilful  and  proper 
manner;  that,  as  they  were  passing  the  Gladi- 
ator and  touched  shoal  water,  the  Calhoun 
careened  two  points,  which  made  it  impossible 
to  prevent  a  collision,  which  was  an  event  wbd- 
ly  unforeseen  and  which  could  not  have  been  an- 
ticipated by  the  most  skilful  seamanship. 

Much  discussion  of  the  first  defense,  since  the 
decision  in  the  case  of  The  China,  7  Wall.  58. 19 
L.  ed.  70,  is  entirely  unnecessary,  as  the  whole 
subject  was  there  very  carefully  considered.  By 
the  law  of  the  state  it  is  provided  that  if  the- 
master  of  any  ship  or  vessel  coming  to  the  port 
of  New  Orleans  shall  refuse  to  receive  on  board 
and  employ  a  pilot,  the  master  or  owner  of  such 
ship  or  vessel  shall  pay  to  such  pflot  who  shall 
have  offered  to  go  on  board  and  take  charge  of 
the  vessel  half  pilotage.  Rev.  Stat.  La.  1836, 
pp.  403.  404.  *8tatc  pilot  laws  which  [•SOS 
compel  the  owners  of  vessels  to  pay  half  pilot- 
age in  cases  where  the  pilot  offers  his  serriees 
and  they  are  refused,  wnere  the  law  is  not  en- 
forced by  any  penalty,  are  not  regarded  as  com- 
pulsory and,  tnerefore,  the  fact  that  the  vessel 
was  in  charge  of  n  pilot  under  such  a  law  at  the 
time  of  the  collision  is  no  defense  to  a  libel  for 
damages,  if  it  appears  that  the  collision  was  oc- 
casioned by  negligence  or  unskilful  navigation. 
The  Marcellue,  1  Cliff.  490.  Port  regolatiooa 
are  supposed  to  be  known  to  the  ship-owner  be- 
fore he  sends  his  vessel  on  the  voyage,  and  the 
general  rule  is,  that  in  sending  her  to  any  par- 
ticular port  he  elects  to  submit  to  the  lawful 
regulations  established  at  that  port,  and  iimi 
the  vessel,  in  case  she  unlawfully  collides  with 
another   vessel  engaged   in    lawful   commerce^ 
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shall  be  responsible.  The  Carolus,  2  Curt.  08. 
Where  the  law  is  not  enforced  by  any  penalty  it 
is  not  regarded  as  compulsory,  and  if  not  com- 
pulsory uie  defense  that  the  ship  was  in  charge 
of  a  pilot  is  not  a  valid  defense,  which  is  all 
that  need  be  said  upon  the  subject.  Martin  ▼. 
Hilton,  0  Met.  371 ;   Hunt  Y.Carlisle,  1  Gray,257. 

2.  Other  defenses  failine,  it  is  quite  common 
to  set  up  tlie  defense  of  inevitable  accident. 
Most  collisions  are  inevitable  at  the  moment 
they  occur;  but  the  primary  rule  is  that  pre- 
cautions must  be  seasonable,  as  all  experience 
shows  that  in  order  to  be  effectual  they  must  be 
seasonable,  and  if  they  are  not  so,  and  a  col- 
lision ensues  in  consequence  of  the  delay,  it  is 
no  valid  defense  to  say  that  nothing  could  be 
done  at  the  moment  to  prevent  the  two  vessels 
from  coming  together.  Inability  to  prevent  a 
collision  usually  exists  at  the  time  it  occurs, 
but  it  is  generally  an  easy  matter  to  trace  the 
cause  of  the  disaster  to  some  negligent  or  un- 
skilful act,  or  to  some  antecedent  omission  of 
duty  on  the  part  of  one  or  the  other  or  both  of 
the  colliding  ves^ls.  Wakefield  v.  The  Govern- 
or, 1  Cliff.  97.  Few  cases  arise  where  there  is 
less  dilTiculty  in  answering  such  a  defense  or  in 
pointing  to  the  antecedent  error  than  in  the 
case  under  consideration,  as  it  is  quite  clear  to 
any  one  acquainted  with  the  rules  of  navigation 
204*1  *that  it  was  a  rash  act  for  the  steam- 
ship with  her  two  tugs,  one  on  her  larboard 
side  and  the  other  on  her  port  side,  to  attempt 
to  pass  between  the  Gladiator  and  the  wreck, 
even  if  the  space  between  those  objects  was 
somewhat  wider  than  the  three  steamers 
abreast,  which,  to  say  the  least  of  the  proposi- 
tion, is  very  doubtful. 

Beyond  doubt  it  was  the  duty  of  the  steam- 
ship to  keep  out  of  the  way,  both  because  she 
was  astern  and  because  the  Celuta  to  which  the 
Gladiator  was  lashed  was  aground,  and  it  is  no 
answer  to  say  that  it  was  possible  to  pass,  and 
that  the  att^pt  would  have  been  successful  if 
the  Calhoun,  when  she  reached  shoal  water 
abreast  of  the  Gladiator,  had  not  careened,  as 
alleged  in  the  answer.  Under  the  circumstan- 
ces, it  must  be  assumed  that  those  in  charge  of 
the  steamship  knew  that  it  was  their  duty  to 
keep  out  of  the  way,  and  if  they  did  not  know 
tliat  the  water  shoaled  where  the  Celuta  was 
grounded,  it  only  furnished  additional  evidence 
to  support  the  conclusion  that  the  attempt  to 
pass  between  the  Gladiator  and  the  wreck  was  a 
rash  act,  and  that  the  owners  of  the  steamship 
are  responsible  for  the  consequences.  Such  being 
our  conclusion,  it  is  unnecessary  to  examine  the 
other  questions  discussed  at  the  argument. 

Decree  affirmed, 

JACOB  H.  V.  COCKROFT  ei  ah,  Piffe.  in  Err., 

V. 

WALTER  8.  VOSE  et  al 

(See  8.  C.  14  Wall.  5-8. > 
Writ  of  error  diamisaed. 

*The  court  reiterate  the  proposition,  that  unless 
it  .can  be  seen  from  the  record  that  a  state  court 
decided  the  question  relied  on  to  give  this  court 
Jurisdiction,  the  writ  of  error  will  be  dismissed. 

[No.  &71.1 
Suhmitled  A  pr.  26,  J872,    Decided  Map  6, 1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
*HeadDote  by  Mr.  Justice  Mxllex. 

NoTK. — What' the  record  muet  ahoio — see  notes, 
63  L.  R.  A.  320.  471. 
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The  record  shows  that  this  suit  was  brought 
in  the  supreme  court  of  the  state  of  New  York, 
by  the  defendants  in  error,  to  enforce  an  alleged' 
lien  for  supplies  furnished  the  brig  Jachin,  in 
the  port  of  New  York;  that,  prior  to  the  com- 
mencement of  the  suit,  a  warrant  of  attachment 
was  issued  by  one  of  the  justices  of  said  court,, 
pursuant  to  the  provisions  of  art.  8,  ch.  8,  part 
.3,  of  the  Revised  Statutes,  entitled,  "An  Act  tO' 
Provide  for  the  Collection  of  Demands  against 
Ships  and  Vessels''  directed  to  the  sheriff  of  the 
city  and  county  of  New  York,  to  seize  said  ves- 
sel for  the  purpose  of  enforcing  said  alleged 
lien,  and  that  the  sheriff  thereupon  seized  the* 
vessel  as  directed. 

That  for  the  purpose  of  discharging  the  ves- 
sel from  the  custody  of  the  sheriff,  and,  in  pur- 
suance of  the  statute,  the  plaintiffs  in  error 
gave  their  bond  to  the  defendants  in  error, 
whereby  they  became  bound  to  pay  the  amount 
of  all  such  claims  and  demands  "as  shall  have- 
been  exhibited,  which  shall  be  established  to* 
have  been  subsisting  liens'*  upon  the  vessel  pur- 
suant to  the  statute  above  mentioned ;  and  that 
afterwards  this  suit  was  brought  by  the  defend- 
ants in  error  to  enforce  the  bond. 

The  cause  was  tried  Nov.,  1803,  and  judg- 
ment given  for  the  defendants  in  error.  This 
judgment  was  affirmed  on  appeal  to  the  general 
term.  An  appeal  was  taken  by  the  plaintiffs 
in  error  from  this  judgment  to  the  court  of  ap- 
peals, and  May  19,  1871,  that  court  rendered 
final  judgment  affirming  the  judgment  of  the- 
supreme  court;  the  cause  was  remitted  to  the- 
supreme  court,  and  judgment  given  by  saM 
court  in  favor  of  the  defendants  in  error  and 
against  the  plaintiffs  in  error,  June  6,  1871; 
whereupon  this  writ  of  error  was  brought  by 
the  plamtifTs  in  error  to  correct  the  alleged  er- 
ror in  the  rendition  of  the  judgment  given  in 
the  court  of  appeals. 

The  case  further  appears  in  the  opinion. 

Meaere,  J.  M.  Oarlisle,  J.  D.  MePliersoav. 
and  Charles  N.  Black,  for  plaintiffs  in  error: 

Tlie  record  not  only  shows  upon  its  face  that 
the  state  law  was  drawn  in  question  as  in  con- 
flict with   the   Constitution   and   laws   of  the- 
United  States,  and  that  the  question  was  neces- 
sarily involved  in  the  decision,  so  that  the  state  ■ 
court  could  not  have  given  judgment  .without 
deciding  it,  but  it  also  shows  that  the  decision- 
of  the  court  was  fn  favor  of  the  state  law. 

It  is  true  that  the  validity  of  the  state  law 
was  not  discussed  in  the  supreme  court,  and 
that  the  supreme  court  decided  the  case  on 
other  grounds;  but  this  writ  of  error  is  not 
brought  to  correct  any  error  in  the  rendition  of ' 
the  judgment  of  that  court.  It  is  brought  to 
correct  the  error  in  the  rendition  of  the  judg- 
ment in  the  court  of  appeals. 

The  action  of  the  supreme  court,  however,, 
was  based  upon  the  assumption  that  the  state - 
law  was  valid,  as  the  foundation  of  the  action 
rested  upon  the  validity  of  that  law. 

It  is  conceded  by  the  defendants  in  error  that 
the  constitutionality  of  the  state  statute  was 
discussed  in  the  court  of  appeals.  In  that  court 
the  main  question  was  as  to  the  validity  of  this 
act;  but  it  was  said  by  the  court,  that  tbe- 
plaintiffs  in  error  had  waived  that  defense  by 
not  pleading  it,  and  insisting  upon  it  on  the* 
trial  of  the  cause.  Voee  v.  Cockroft,  44  N.Y.416. 

Assuming  that  the  law  tolerates  such  a  thing- 


Supreme  Cornx  or  the  United  States. 


Dec.  'l^noc. 


a  waiver  of  this  character,  this  wnivcr  does 
not  appear  upon  the  face  of  the  record.  So  far 
-as  the  record  shows,  and  that  .is  all  we  have  to 
•consider  upon  this  motion,  it  appears  that  a 
atate  statute  was  drawn  in  question  as  in  con- 
flict with  the  Constitution  and  laws  of  the  Unit- 
-ed  States,  and  that  the  decision  of  the  court 
Wtt»  in  favor  of  the  state  law. 

The  plaintifTs  in  error  contend  that  thejr  did 
not  and  could  not  waive  the  constitutionality  of 
this  law;  that  if  the  court  held  the  law  to  be 
unconstitutional,  it  was  bound  to  give  the 
plaintiffs  in  error  the  benefit  of  it;  that  the 
<?ourt  had  no  ri^ht  to  exercise  any  authority  un- 
-der  it.  An  unconstitutional  law  is  no  law,  and 
a  party  cannot  waive  nor  be  affected  by  that 
which  never  existed.  Brookman  v.  Hamillf  43 
N.  Y.  554. 

It  is  enough  to  say  that  the  face  of  this  rec- 
•ord  shows  thnt  the  court  sustained  the  validity 
•of  this  state  statute,  no  matter  what  reasons 
the  judges  moy  have  assigned  in  their  opinions. 

Messtrs.  Beaediot  d  Benedict  for  defend- 
•ants  in  error: 

This  court  has  held,  by  a  long  series  of  au- 
thorities, that  where  it  is  sought  to  review  by 
writ  of  error  the  judgment  of  a  court  of  a  state, 
It  must  appear  from  the  record  itself  that  a 
•question  was  raised  in  the  state  court  as  to  the 
Topugnancy  of  some  state  statute  to  the  Consti- 
tution or  laws  of  the  United  States,  and  that 
the  state  court  upon  such  question  adjudged  the 
-statute  valid. 

Crotcell  V.  Randell,  10  Pet.  392;  Bank  v. 
Buckingham^  6  How.  341 ;  Williams  v.  Oliver, 
12  How.  Ill;  Lairl^  f.  Walker,  14  How.  149; 
Maxvcell  v.  Xetchold,  18  How.  511.  15  L.  ed. 
5(Hi;  Jloyi  v.  Sheldon,  1  Blade,  518.  17  L.  ed. 
i^;  Rector  v.  Ashley,  6  Wall.  142,  18  L.^.  733; 
Parmalee  v.  Lairrcnce,  ante,  48. 
«  There  is  nothing  in  the  record  which  shows 
that  the  question  of  the  constitutionality  of  any 
provision  of  the  Revised  Statutes  was  made  or 
passed  upon  by  the  supreme  court  of  the  state. 
The  pleadings  show  that  no  such  question  was 
raised.  No  such  question  is  suggested  by  the 
evidence  or  the  exceptions.  The  opinions  of  the 
judges  at  the  general  term  show  that  no  such 
question  was  raised  before  them  or  passed  upon 
by  them,  nor  does  any  such  question  appear  in 
-the  remittitur  from  the  court  of  appeals,  or  the 
judgment  of  the  supreme  court  entered  thereon. 

Mr.  tlustice  BUller  delivered  the  opinion  of 
the  court: 

This  is  .*!  writ  of  error  to  the  supreme  court 
•of  Now  York,  and  motion  is  made  to  dismiss  for 
w^ant  of  jurisdiction. 

The  ground  of  jurisdiction  relied  on  is  that  a 
statute  of  New  York  which  gave  a  lien  on  a  ves- 
sel for  supplies  furnished  her  in  her  home  port 
and  prescribes  the  mode  by  which  the  lien  could 
be  enforced  was  an  invasion  of  the  exclusive  ju- 
risdiction of  the  district  court  of  the  United 
:States  over  that  subject. 

But  it  does  not  appear  to  us  that  the  court  of 
•appeals  in  which  the  case  was  decided,  held  the 
state  statute  to  be  valid,  and  if  it  did  not,  the 
jurisdiction  of  this  court  cannot  be  invoked  to 
nrleclare  it  invalid. 

Tlie  suit  before  us  was  an  action  on  a  bond 
fl^ven  by  the  owners  of  the  vessel  and  their  sure- 
tics  to  release  her  when  she  had  been  att^iched 
in  tlie  original  proceeding  to  enforce  the  lien, 
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and  several  Questions  were  raised  in  the  de- 
fense, none  of  which  seem,  from  the  pleading, 
or  anything  else  in  the  record,  to  have  be^ 
founded  on  the  invalidity  of  the  statute.  One  of 
these  questions  evidently  was  whether  the  cred- 
it was  given  to  the  owner  personally,  or  to  the 
vessel ;  and  another  was  whether,  after  the  bond 
had  been  given  and  the  vessel  released,  the  oblig- 
ors in  the  bond  were  not  estopped  to  deny  the  ra- 
lidity  of  the  proceeding  in  the  attachment  suit. 

Now,  if  the  court  decided  the  case  on  this  lat- 
ter ground,  as  it  may  have  done,  or  on  any  of 
the  other  grounds  except  the  validity  of  the 
statute,  we  have  no  jurisdiction. 

The  inference  from  the  condition  of  the  rec- 
ord, that  the  court  did  not  decide  the  sttftute 
valid,  might  receive  confirmation  •from  [•S 
the  opinion  of  that  court,  if  we  were  at  liberty 
to  consider  it,  for  it  is  there  held  that  the  stat- 
ute is  invalid  for  the  very  reason  given  here  by 
the  plaintiffs  in  error  why  we  should  hold  it  in- 
valid. 

On  the  whole,  we  do  not  find,  from  anything 
in  the  record  of  this  case,  that  the  question  re- 
lied on  here  was  decided  against  the  right 
claimed  by  the  plaintifTs  in  error,  and  the  writ 
is,  therefore,  dismissed, 

HENRY  J.  HOLMKS  and  Rebecca  B.  Holmes, 

his  Wife,  Appts,, 

0, 

AMBROSE  H.  SEVIER,  as  Admr.  of  the  EsUte 

of  Jno.  A.  Jordan,  Deceased,  et  al. 
State  decision,  uhen  reviewed — ca^e  dismissed. 

Where  the  state  court.  In  its  decision,  proceeded 
upon  the  general  principles  of  the  Jurisprudence 
or  the  state,  this  court  will  not  review  Its  decision. 

^liere  the  record  from  the  state  court  exhlUti 
no  question  of  which  thU  court  takes  cognUaaoe, 
the  case  will  he  dismissed. 

[No.  31.] 

Argued  Vov,  8,  1871,    Decided  May  6,  1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Arkan- 
sas. 

The  case  is  sufficiently  stated  in  the  opinion, 
and  in  the  case  therein  referred  to. 

Messrs,  P.  PldlUpa  and  8.  F.  Olark  for  ap- 
pellants. 
Messrs,  Watkima  and  Rose  for  appdleea. 

Mr.  Justice  Swayme  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  equity,  from  the  decree 
of  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Arkansas. 

The  bill  was  filed  by  the  appellants,  to  enforce 
the  payment  of  the  balance  due  upon  a  prom- 
issory note,  bearing  date  on  the  25th  of  Decem- 
ber, 1856,  made  by  John  A.  Jordan,  since  de- 
ceased, to  Robert  Ryan,  also  since  deceased,  for 
$10,000,  payable  on  the  1st  of  January,  a.  d. 
1860,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date  until  paid.  The  note  was 
secured  by  a  mortgage,  And  is  averr^  to  havp 
been  given  for  the  purchase  money  of  slaves 
subsequently  emancipated  by  the  government 
of  the  Unitx'd  States.  The  defendants  demurred 
to  the  bill.  The  demurrer  was  sustained  and 
the  bill  dismissed.  The  opinion  of  the  court 
was  confined  to  the  effect  of  the  emancipation 
of  the  slaves  upon  the  validity  of  the  note.  The 
judgment  proceeded  upon  that  ground.  The 
views  of  this  court  upon  that  subject  were  full? 
expressed. in  Osbom  v.  Nicholsoti,  ante,  089.  re- 
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«ently  decided  at  th!«  term,  and  they  are  decis- 
ive of  this  case. 

In  accordance  xdth  those  vietca,  the  decree  of 
the  court  below  is  reversed,  and  the  case  iriU  be 
remanded  to  the  Circuit  Court,  with  directions 
to  proceed  in  conformity  to  the  opinion  of  this 
<^wirt.  

152»]    •Ex  parte:    In   the   Matter  of  MAX 

NFAVMAN  et  al 

(See  8.  C.  14  Wall.  152-170.) 

3tandamus.  trhen  issued — effect  of — practice  on. 

1.  This  court  has  power  to  Issae  writs  of  man- 
^nmiifi  to  Hny  courts  appointed  under  the  authority 
of  the  T'nlted  States,  where  such  court,  having 
Jurlftdlctlon.  refuses  to  hear  and  decide  a  case :  or 
where,  having  heard,  it  refuses  to  render  jud^nnent 
•or  enter  a  decree. 

2.  Rut  the  writ  will  not  he  issued  In  any  case.  If 
the  party  aKKrieved  may  have  a  remedy  hy  writ  of 
-error  «>r  appenl. 

3.  The  supervisory  court  will  never  prescribe 
what  the  decision  of  the  anbordinate  court  shall  be. 
nor  control  the  judaflient  of  dlLC*«tlon  of  the  sub- 
ordinate courf  In  disposing  of  th^  controversy. 

4.  I'rartice  on  mandam^ia  to  subordinate  courts 
•considered. 

."».  It  is  not  competent  for  the  sunerlor  trlinin«l. 
tipon  such  a  writ,  to  re-examlvie  the  ludfrment  or  de- 
<rree  of  the  subordinate  court,  or  to  Interfere  In  any 
manner  with  the  Judicial  discretion  and  judgment 
of  the  subordinate  court. 

[No.  12.  Orift.l 
Arfnted  Apr.  19,  1812.     Decided  May  0,  J 872. 

PETrnOX  for  writ  of  mandamus  to  the  Unit- 
ed States  Circuit  Judge  for  the  Eastern  Dis- 
trict of  \evv  York. 

This  case  cpme  l)efore  this  court  on  a  petition 
f51«*d  for  a  writ  of  mandamus,  to  be  directed  to 
the  circuit  judpje  holding?  the  circuit  court  in 
and  for  the  eastern  district  of  New  York,  in  the 
second  circuit,  commanding  him  to  entertain 
jurindiction  of  a  certain  cause  then  pending  in 
said  court,  and  to  decide  the  same  on  the  mer- 
its thereof.  This  court  granted  a  rule  to  show 
<rauae  Apr.  10.  1872,  why  a  writ  of  peremptory 
mandamus  should  not  be  granted.  The  hear- 
ing of  the  application  is  now  on  that  rule. 

The  case  is  !>toted  by  the  court. 

Mr.  D.  MoMalioit,  for  the  ])etitioner8 : 

The  definition  of  the  writ  of  mandamus 
shows  that  it  is  issued  to  inferior  courts  "to  en- 
force the  due  exercise  of  those  judicial  or  min- 
isterial powers,  with  which  the  Constitution  or 
Congress  have  invested  them:  and  this,  not  only 
by  restraining  their  excesses,  but  also  by  quick- 
ening their  negligence  and  obviating  their  de- 
nial of  justice." 

Ex  parte  Bradley,  7  Wall.  304,  375,  19  L.  ed. 
214,  218:  Ex  parte  Crane,  5  Pet.  IftO:  Stafford 
V.  Bank,  17  How.  275,  15  L.  ed.  101. 

While  this  court  will  not  restrain  or  direct  by 
mandamus  in  what  manner  the  discretion  of 
the  inferior  tribunal  should  be  exercised,  it  will, 
in  proper  cases,  require  the  court  to  hear  and 
decide. 

Ins.  Co.  V.  Wilson,  8  Pet.  291 ;  Ex  parte  Brad- 
street,  7  Pet.  634. 

Tlie  13th  section  of  the  judiciary  act  gives 
ample  power  to  this  court  to  issue  writs  of  man- 
damus, in  cases  warranted  by  the  principles  and 
usages  of  law,-  to  any  court  appointed  or  per- 
sons holding  ofiSce  under  the  authority  of  the 
United  States.     See  1  Stat,  at  L.  180. 

Tlie  principles  and   usages  of  law  give   the 

Note. — ifandamus  in  exercise  of  'superintending 
^*ontrol  over  inferior  courts — see  nou\  51  L.  R.  A. 
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right  to  a  mandamus,  where  a  party  has  a  le» 
gal  risrht  and  no  other  remedy  to  enforce  it. 

Phill.  Pr.  230. 

In  the  cft"e  at  bar,  the  proposed  mandamus 
does  not  usurp  the  functions  of  a  writ  of  error 
or  appeal. 

No  appeal  lies  in  this  ease,  because  the 
amount  is  less  than  $2,000. 

Tlie  circuit  judge  refuses  to  consider  and  de- 
termine on  the  merits,  a  case  over  which  he  has 
ample  jurisdiction ;  he  entertaining  the  opinion 
that  the  courts  of  the  United  States  sitting  as 
courts  of  admiralty  and  maritime  jurisdiction, 
have  not  jurisdiction  of  the  subject*matter,  be- 
cause of  the  treaty  with  Prussia. 

In  this  court  it  is  submitted  that  the  conclu- 
sion of  the  circuit  court  is  erroneous.  Being 
erron*K)us,  his  refusal  to  act  judicially  on  the 
plea  that  he  has  not  jurisdiction,  brings  him 
within  the  operation  of  the  law  of  mandamus. 

While  it  is  conceded  that  the  writ  of  manda- 
mus cannot  be  used  to  correct  an  erroneous 
judgment  of  a  court  of  acknowledged  jurisdic- 
tion, yet  it  can  be  invoked  to  compel  a  court  to 
exercise  its  juris<licticn,  even  though  such  court 
be  of  the  opinion  it  had  no  jurisdiction.  The 
distinction  between  the  two  classes  of  cases  is 
obvious. 

See,  Ins.  Co.  v.  Adatns,  9  Pet.  671 :  Ex  parte 
Hlory,  12  Pet.  339;  Ex  parte  Hoyt,  13  Pet.  279; 
Rex  V.  Justices  of  Kent,  14  East,  395;  Hull  v. 
Huperrisors  of  Oneida,  19  Johns.  200 ;  Judges  of 
Oneida  C,  P.  v.  People,  18  Wend.  92 :  Swing  r. 
Inhab.  of  Allotrays  Creek,  5  Ilalst.  58. 

Mr.  Edward  Salomon,  in  opposition  to  the 
petition : 

Mandamus  cannot  perform  the  functions  of  a 
writ  of  error  or  of  an  appeal.  The  court  will 
not,  by  mandamus,  direct  a  judge  what  judg- 
ment to  enter  in  a  suit;  but  in  a  proper  case. 
will  only  require  him  to  proceed  to  enter  judg- 
ment. It  will  never  direct  in  what  manner  the 
discretion  of  an  inferior  tribunal  shall  be  exer- 
cised; but  will  only,  in  a  proper  case,  require 
the  inferior  court  to  decide.  It  cannot  by  man- 
da  nm<«  control  the  judicial  discretion  or  con- 
science of  the  court  Ix'low. 

^  Ex.  parte  Crane,  5  Pet.  190;  Ex  parte  Brad- 
street,  7  Pet.  034;  Ins.  Co.  of  N.  Y.  v.  Wilson, 
8  Pet.  291;  Same  v.  Adams,  9  Pot.  571;  Ex 
parte  Hoyt,  13  Pet.  279;  Ex  parte  Many,  14 
How.  24;  Commissioner  of  Patents  v.  Whitely, 
4  Wall.  522,  17  L.  ed.  335. 

We  submit  that  in  this  application  for  a  man- 
damus, this  court  cannot  look  into  the  opinion 
of  the  circuit  judge  for  the  purpose  of  ascertain- 
ing on  what  ground  his  decision  is  based,  with 
a  view  of  revising  it.  The  opinion  is  no  part  of 
the  record  of  the  case.  That  record  shows  that 
the  circuit  court  has  entertained  the  appeal, 
heard  and  tried  it,  and  upon  such  hearing  and 
trial,  after  due  consideration,  has  ordered  that 
the  decree  of  the  district  court  be  reversed  and 
the  libel  dismissed.  After  entertaining  the  ap- 
peal and  hearing  the  case,  the  circuit  court  has 
decided  the  controversy  upon  the  points  pre- 
sented. How  can  this  court,  then,  upon  an 
application  for  a  mandamus,  look  into  the  opin- 
ion of  the  judge  with  a  view  of  controlling  his* 
judicial  conscience,  in  order  to  compel  him  to 
decide  differently? 

The  application  in  this  court  is  for  a  manda- 
mus directing  the  circuit  judge  ''to  hear  the 
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appeal  of  said  partieis,  taken  from  the  decision 
of  Charles  L.  Benedict,  district  judge  of  the 
United  States,  and  to  decide  the  same  on  the 
merits  of  the  controversy."  He  has  entertained 
the  appeal,  has  heard  it  and  has  decided  it,  and 
we  res)>ectful]y  insist  that  the  circuit  judge  has 
decided  the  appeal  "on  its  merits."  What  are 
the  merits  of  the  controversy  ?  Is  not  this  ques- 
tion of  the  jurisdiction  of  the  Prussian  Consul 
and  his  decision  a  part  of  the  "merits  of  the 
controversy?"  Wiil  this  court  by  mandamus 
determine  what  is,  and  what  is  not,  "the  merits 
of  the  controversy?"  We  submit  that  the  ques- 
tion presented  on  the  appeal,  whether  under  the 
treaty  and  considering  the  action  and  alleged 
and  proved  decision  of  the  consul,  the  district 
court  should  have  dismissed  the  libel,  went  to 
the  "merits  of  the  controversy"  and  that  the 
circuit  judge  has  decided  the  appeal  upon  its 
merits. 

Mr.  Justice  OlUford  delivered  the  opinion  of 
the  court: 

Attempt  was  made  in  the  first  place  to  prose- 
cute the  suit  in  the  name  of  the  mate  for  him- 
self and  as  assignee  of  the  crew,  but  thei  court 
before  entering  tlie  decree  suggested  an  amend- 
ment, and  the  crew  were  admitted  as  co-libel- 
ants,  which  will  render  it  unnecessary  to  make 
any  further  reference  to  that  feature  of  the 
pleadings. 

Proceedings  in  rem  were  instituted  in  the  dis- 
trict court  against  the  bark  Elwine  Krepline,  by 
the  mate,  for  himself  and  in  behalf  of  the  crew 
of  the  bark,  on  the  24th  of  August,  1870,  in  a 
ease  of  subtraction  of  wages  civu  and  maritime, 
and  they  allege  in  the  libel,  as  amended,  that 
the  bark  is  a  Prussian  vessel,  and  that  they  are 
Prussian  subjects,  and  that  they  were  hired  by 
the  master  and  legally  shipped  on  board  the 
bark  for  a  specified  term  of  service,  and  that 
they  continued  well  and  truly  to  perform  the 
duties  they  were  shipped  to  fulfil,  and  that  they 
were  obedient  to  the  lawful  commands  of  the 
master,  until  they  were  discharged.  They  also 
set  forth  the  date  when  they  were  shipped,  the 
length  of  time  they  had  served,  the  wages  they 
were  to  receive,  and  the  amount  due  and  unpaid 
to  them  respectively  for  their  services,  and  aver 
that  the  owners  of  the  bark  refuse  to  pay  the 
amount. 

Process  was  issued  and  served  by  the  seizure 
of  the  bark,  and  the  master  appeared  as  claim- 
ant, and  filed  an  answer.  He  admits  that  the 
appellants  shipped  on  board  the  bark  at  the 
place  and  in  the  capacities  and  for  the  wages 
alleged  in  the  libel;  but  he  avers  that  they 
sispied  the  shipping  articles  and  bound  them- 
selves by  the  rules,  regulations,  and  directions 
of  the^  shipping  law  and  rules  of  navigation  of 
the  country  to  which  the  bark  belonged,  and  he 
denies  that  they  well  and  truly  performed  their 
168*]  duties,  or  that  they  were  •obedient  to 
his  lawful  commands.  On  the  contrary,  he  al- 
leges that  they,  on  the  day  they  were  dis- 
eharged,  were  guilty  of  gross  insubordination 
and  mutinous  conduct;  that  they  resisted  the 
lawful  commands  of  the  master,  and  refused  to 
obey  the  same,  and  interfered  with  him  in  the 
performance  of  his  duty,  and  with  force  and 
threats  prevented  him  from  performing  the 
same,  and  thereafter,  on  the  same  day,  deserted 
from  the  vesscL 
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Apart  from  the  merits  he  also  set  up  the  fo!- 
lowmg  defenses: 

1.  That  the  court  had  no  jurisdiction  of  the 
matter  contained  in  the  libel,  because  the  bark 
was  a  Prussian  vessel,  owned  by  Prussian  citi- 
zens, and  because  the  libelants  were  Prussiair 
subjects  belonging  to  the  crew  of  the  Teasel, 
and  were  also  citizens  of  that  Kingdom. 

Support  to  that  defense  is  derived  from  the 
tenth  article  of  our  treaty  with  that  govern- 
ment, which  provides  that  consuls,  vice-con- 
suls, and  commercial  agents  of  the  respective- 
countries,  in  the  ports  of  the  other,  shall  have 
the  right,  as  such,  to  sit  as  judges  and  arbitra- 
tors in  such  diflTerences  as  may  arise  between 
the  captains  and  crews  of  the  vessels  belonging 
to  the  nation  whose  interests  are  committed  to 
their  char^,  without  the  interference  of  the  lo- 
cal authorities,  unless  the  conduct  of  the  crews^ 
or  of  the  captain,  should  disturb  the  order  or 
tranquillity  of  the  country,  or  the  con»uIfi,  vice- 
consuls,  or  commercial  agents  should  require 
their  assbtance  to  cause  their  decisions  to  be 
carried  into  eflfect.     8  Stat,  at  L.  382. 

He  set  up  that  provision  of  the  treaty,  and 
prayed  that  he  might  have  the  same  advantage 
of  it  as  if  the  same  was  separately  and  formally 
pleaded  to  the  libel. 

2.  That  the  libelants  in  signing  the  shipping^ 
article  bound  themselves,  under  the  penalty  of 
a  forfeiture  of  wages,  not  to  sue  or  bring  any 
action  for  any  cause,  against  the  vessel,  or  Uie 
master,  or  owners  thereof,  in  any  court  or  tri- 
bunal except  in  those  of  Prussia. 

*3.  That  the  Consul  General  of  the  {*ieS 
North  German  Union,  resident  in  the  city  of 
New  York,  which  government  included  Prussia 
and  other  sovereignties,  heard  and  examined  the 
questions  of  difference  between  the  libelants  and 
the  claimant  and  adjudicated  the  same;  that 
the  libelants  appeared  before  the  court  on  the 
occasion  and  presented  their  claim  to  be  dis- 
charged and  their  claim  for  wages,  and  that  the 
consul,  in  his  character  as  such,  heard  and  ex- 
amined their  said  claims  and  adjudged  that  the 
libelants  should  return  to  the  vessel,  and  that  no 
wages  were  due  them  or  would  be  due  them  until 
they  complied  with  the  contract  of  shipment. 

Testimony  was  taken  in  the  district  court, 
and  the  district  court  entered  a  decree  in  favor 
of  the  libelants  for  the  amount  due  them  for 
their  wages,  and  referred  the  cause  to  a  com- 
missioner to  ascertain  and  report  the  amount. 
Subsequently  he  reported  that  the  amount  due 
to  the  libelants  was  $743.41.  Exceptions  were 
filed  by  the  claimant,  and  the  district  court  up- 
on further  hearing  reduced  the  amount  to  $712^- 
32,  and  entered  a  final  decree  for  that  amount, 
with  costs  of  suit.  Thereupon  the  claimant  ap- 
pealed to  the  circuit  court,  and  the  record 
shows  that  the  appeal  was  perfected,  and  that 
the  cause  was  duly  entered  in  that  court. 

On  the  5th  of  the  last  month  the  petition  mi- 
der  consideration  was  filed  in  this  court  in  be- 
half of  the  appellees  in  that  suit,  in  whidi  they 
represented  that  the  cause  appealed  was  folly 
argued  before  the  circuit  court  on  the  same 
pleadings  and  proofs  as  those  exhibited  in  the 
district  court,  and  that  the  circuit  judge  re- 
versed the  decree  of  the  district  court  and  dis- 
missed the  libel  for  want  of  jurisdiction  in  the 
district  court  to  hear  and  determine  the  contro- 
versy; that  the  circuit  judge  declined  to  enter- 
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tain  the  cause  or  to  consider  the  same  on  the 
merits,  and  that  no  final  decree  on  the  appeal 
has  been  entered  in  the  circuit  court  or  signed 
by  the  circuit  judge. 
*Ui8  refusal  to  entertain  jurisdiction  and  to 
164*]  hear  and  decide  *the  merits  of  the  case 
was  placed,  as  they  allege,  upon  the  ground  that 
the  matter  in  difference,  under  the  tenth  article 
of  the  treaty,  was  within  the  exclusive  cogni- 
zance of  the  consul,  vice  consul,  or  commercial 
agent  therein  described,  and  in  consequence 
thereof  that  the  district  court  was  without  any 
jurisdiction,  which  they  contend  is  an  error  for 
the  following  reasons : 

( 1 )  Because  the  treaty  stipulation,  if  so  con- 
strued, is  unconstitutional  and  void. 

( 2 )  Because  that  article  of  the  treaty  applies 
only  to  disputes  between  the  masters  and  crews 
of  vessels,  and  has  no  reference  to  suits  in  rem 
against  the  vessel. 

(3)  Because  the  record  in  this  case  shows 
that  the  Prussian  authorities  refuse  to  enter- 
tain Jurisdiction  of  the  controversy. 

(4)  Because  the  treaty  is  with  Prusstd,  and 
it  appears  that  her  government  has  no  consul, 
vice  consul,  or  commercial  agent  at  that  port. 

(5)  Because  the  consul  who  acted  in  the  case 
requested  the  district  court  to  take  jurisdiction 
of  the  matter  in  difference. 

Hearing  was  had  on  the  day  the  petition  was 
presented,  and  this  court  granted  a  rule  requir-. 
mg  the  circuit  judge  to  show  cause  on  the  day 
therein  named  why  a  peremptory  writ  of  man- 
damus should  not  issue  to  him  directing  him 
to  hear  the  appeal  of  the  petitioners  and  decide 
the  same  on  tlie  merits.  Due  service  of  that 
rule  was  made,  and  the  case  now  comes  before 
the  court  upon  the  return  of  the  judge  to  that 
rule.  He  returns,  among  other  things  not  nec- 
essary to  be  reproduced,  as  follows:  that  the 
cause  of  the  libelants  proceeded  to  a  decree  in 
their  favor  in  the  district  court;  that  an  appeal 
from  that  decree  was  taken  in  due  form  to  the 
circuit  court  for  that  district;  that  the  circuit 
court  did  not  refuse  to  entertain  the  appeal,  nor 
did  the  circuit  court  refuse  te  decide  the  case 
on  the  appeal  nor  hold  or  decide  that  the  circuit 
court  had  no  jurisdiction  to  hear  or  decide  the 
same,  as  required  by  the  proofs  or  by  the  law. 
On  the  contrary,  the  circuit  court  did  entertain 
165*]  the  appeal,  *did  hear  the  counsel  of  the 
parties  fully  on  all  the  questions  raised  in  the 
case,  and  did  decide  the  same.  But  in  making 
auch  decision,  the  said  court  did  hold  and  de- 
cide that  the  matter  in  controversy  was  within 
the  jurisdiction  of  the  consul  under  the  treaty, 
and  that  the  consul,  in  the  exercise  of  that  ju- 
risdiction, after  hearing  the  parties  had  decided 
the  matter.  Pursuant  to  those  views  the  cir- 
cuit court,  as  the  return  shows,  did  thereupon 
direct  that  the  decree  of  the  district  court  be  re- 
versed and  that  the  libel  of  the  petitioners  be 
dismissed. 

Power  te  issue  writs  of  mandamus  to  any 
courte  .  appointed  under  the  authority  of  the 
United  Rtetes,  was  given  to  this  court  by  the 
13th  section  of  the  judiciary  act,  in  cases  war- 
ranted by  the  principles  and  usages  of  law.  1 
Stet.  at  L.  81.  When  passed,  the  section  also 
empowered  the  court  to  issue  such  writs  sub- 
ject to  the  same  conditions  to  persons  holding 
office  under  the  United  Stetes,  but  this  court 
verv  early  decided  that  the  latter  provision  was 
14  Wall. 


unconstitutional  and  void,  as  it  assumed  to  en- 
lar^  the  original  jurisdiction  of  the  court, 
which  is  defined  by  the  Constitution.  Marhury 
▼.  Madiaon,  1  Cranch,  175;  hx  parte  Hovt,  IS 
Pet.  290. 

Applications  for  a  mandamus  to  a  subordi- 
nate court  are  warranted  by  the  principles  and 
usages  of  law  in  cases  where  the  subordinate 
court,  having  jurisdiction  of  a  ease,  refuses  to 
hear  and  decide  the  controversy,  or  where  such 
a  court,  having  heard  the  cause,  refuses  to  ren- 
der judgment  or  enter  a  decree  in  the  case ;  but 
the  principles  and  usages  of  law  do  not  warrant 
the  use  of  the  writ  to  re-examine  a  judgment  or 
decree  of  a  subordinate  court  in  any  case,  nor 
will  the  writ  be  issued  to  direct  what  judgment 
or  decree  such  a  court  shall  render  in  any  pend- 
ing case,  nor  will  the  writ  be  issued  in  any  case 
if  the  party  aggrieved  may  have  a  remedy  by 
writ  of  error  or  appeal,  as  the  only  office  of  the 
writ  when  issued  to  a  subordinate  court  is  to 
direct  the  performance  of  a  ministerial  act,  or 
to  command  the  court  to  act  in  a  case  where  the 
court  has  jurisdiction  and  refuses  to  act;  but 
the  *8upervisory  court  will  never  pre-  [•166 
scribe  what  the  decision  of  the  subordinate 
court  shall  be,  nor  will  the  supervisory  caurt 
interfere  in  any  way  to  control  the  judgment  or 
discretion  of  the  subordinate  court  in  disposing 
of  the  controversy.  Ins.  Co.  v.  Wilson,  8  Pet. 
302;  U.  8.  V.  Peters,  5  Cranch,  135;  Ex  parte 
Bradstreet,  7  Pet.  648;  Ex  parte  Many,  14  How. 
24;  17.  8.  V.  Lawrence,  3  Dall.  42;  Commission- 
er V.  Whitely,  4  Wall.  622,  18  L.  ed.  335;  Ins. 
Co.  V.  Adams,  9  Pet.  602. 

Where  a  rule  is  laid,  as  in  this  case,  on  the 
judge  of  a  subordinate  court  he  is  ordered  to 
show  cause  why  the  peremptory  writ  of  man- 
damus shall  not  issue  to  him,  commanding  him 
te  do  some  act  which  it  is  alleged  he  has  power 
to  do,  and  which  it  is  his  duty  to  do  and  which 
he  has  improperly  neglected  and  refused  to  do  as 
required  by  law.  Due  service  of  the  rule  being 
made,  the  judge  is  required  to  make  return  to 
the  charge  contained  in  the  rule,  which  he  mar 
do  by  denying  the  matters  charged  on  by  set- 
ting up  new  matter  as  an  answer  to  the  accusa- 
tions of  the  relator,  or  he  may  elect  to  submit  a 
motion  to  quash  the  rule  or  to  demur  to  the  ac- 
cusative allegations.  Matters  charged  in  the 
rule  and  denied  by  the  respondent  must  be 
proved  by  the  relator,  and  matters  alleged  in 
avoidance  of  the  charge  made,  if  denied  by  the 
relator,  must  be  proved  by  the  respondent. 
Ang.  &  Ames,  Corp.  9th  ed.  §  727 ;  People  ex  rel. 
V.  Supervisors,  2  Abb.  Pr.  (N.  S.)  78.  Motions 
to  quash  in  such  cases  are  addressed  to  the  dis- 
cretion of  the  court,  but  if  the  respondent  de- 
murs to  the  rule,  or  if  the  relator  demurs  to  the 
return,  the  party  demurring  admits  everything 
in  the  rule  or  the  return,  as  the  case  may  be, 
which  is  well  pleaded,  and  if  the  relator  elects 
to  proceed  to  hearing  on  the  return  without 
pleading  to  the  same  in  any  way,  the  matters 
alleged  in  the  return  must  be  token  to  be  true 
to  the  same  extent  as  if  the  relator  had  de- 
murred to  the  return.  Tapping.  Mand.  347; 
Moses,  Mand.  210;  Com.  Bk.  v.  Commissioners, 
10  Wend.  26;  People  ex  rel.  v.  Russell,  1  Abb. 
Pr.  (N.  S.)  230;  People  ex  rel.  v.  Board  of  Po- 
lice, 2«  N.  Y.  316;  Com.  of  Pa.  v.  Commission- 
ers, 37  Pa.  245:  3  Stephen,  N.  P.  2326:  6  Bac. 
Abr.  ed.  1856,  447.    Subordinate  judicial  tri- 
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167*]  bunalfl,  w1i«a  the  writ  is  •addressed  to 
them,  are  usually  required  to  exercise  some  ju- 
dicial function  which  it  is  alleged  they  have  im- 
properly neglected  or  refused  to  exercise,  or  to 
render  jud^^ent  in  some  case  when  otherwise 
there  would  be  a  failure  of  justice  from  a  delay 
or  refusal  to  act,  and  the  return  must  either 
deny  the  facts  stated  in  the  rule  or  alternative 
writ  on  which  the  claim  of  the  relator  is  found- 
ed, or  must  state  other  facts  sufficient  in  law  to 
defeat  the  claim  of  the  relator ;  and  no  doubt  is 
entertained  that  both  of  those  defenses  may  be 
•et  up  in  the  same  return,  as  in  the  case  before 
the  court.  Sprinp field  v.  Hampden,  10  Pidc. 
69;  People  v.  Comniisaioners,  11  How.  Pr.  89; 
People  V.  Champion,  10  Johns.  61.  Several  de- 
fenses may  be  set  up  in  the  same  return,  and  if 
any  one  of  them  be  sufficient  the  return  will  be 
upheld.  Wright  v.  Fatccett,  4  Burr.  2041 ;  Mo- 
oes. Mand.  214. 

Evidently  the  district  judge  was  inclined  to 
adopt  the  proposition  advanced  by  the  libelants, 
that  the  suit  for  wages,  as  it  was  prosecuted  by 
a  libel  in  rem,  was  not  within  the  treaty  stipu- 
lation, nor  a  controversv  within  the  jurisdiction 
of  the  consul,  but  he  did  not  place  his  decision 
upon  that  ground.  He  did,  however,  rule  that 
the  treaty  did  not  have  the  effect  to  change  the 
jurisdiction  of  the  courts,  except  to  require 
them  to  decline  to  hear  matters  in  difference  be- 
tween the  masters  and  crews  of  vessels  in  all 
«ases  where  the  consul  had  acted  or  perhaps  was 
ready  to  act  as  judgo  or  arbitrator  in  respect  to 
audi  differences.  Beyond  doubt  lie  assumed 
that  to  be  the  true  construction  of  the  treaty, 
and  having  settled  that  matter  he  proceeded  to 
inquire  whether  the  consul  had  adjudicated  the 
pending  controversy,  or  whether  tlie  evidence 
showed  that  he  was  ready  to  do  so.  and  having 
answered  those  inquiries  in  the  negative  he  tlien 
proceeded  to  examine  the  pleadings  and  proofs, 
and  came  to  the  conclusion  in  the  case  wiiich  is 
expressed  in  the  decree  from  which  the  appeal 
was  taken  to  the  circuit  court. 

All  of  those  matters  were  again  fully  argued 
•in  the  circuit  court,  and  the  circuit  judge  de- 
eded to  reverse  the  decree  of  the  district  court 
upon  the  following  grounds:  (1)  That 
168*1  •the  Prussian  consul,  under  the  treaty, 
had  jurisdiction  of  the  subject-matter  involved 
in  the  suit  in  the  district  court;  (2)  that  the 
jurisdiction  of  the  consul  under  the  treaty  was 
exclusive;  (3)  that  the  proofs  showed  that  the 
consul  heard  and  adjunicnted  the  matter  in- 
volved in  the  suit  appealed  to  the  circuit  coui-t, 
and  that  the  libelants  were  bound  by  that  ad- 
judication. 

Such  ouestions  were  undoubtedly  raised  in 
the  ploadings.  and  it  is  equally  certain  that 
they  were  d(»cided  by  the  district  court  in  favor 
of  the  libelants.  Kaised  as  they  were  by  the 
pleadings,  it  cannot  be  successfully  denied  that 
the  same  questions  were  also  presented  in  the 
circuit  court,  and  in  view  of  the  return  it  must 
be  conceded  that  thev  were  decided  in  the  lat- 
ter court  in  favor  of  the  respondent.  Support 
to  that  proposition  is  also  found  in  the  opinion 
of  the  circuit  judge,  and  in  the  order  which  he 
made  in  the  case.  Suffice  it,  however,  to  say.  it  so 
appears  in  the  return  before  the  court,  and  this 
eourt  is  of  the  opinion  that  the  return,  in  the 
ttdsting  state  of  the  proceetUngs,  is  conclusive. 

Confessedly  the  pi'titioners  are  without  rcm- 
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edv  by  appeal  or  writ  of  error,  as  the  sum  or 
value  in  controversy  is  less  than  the  amount  re- 
quired to  give  that  right,  and  it  is  insisted  that 
they  ought  on  that  account  to  have  the  remedy 
soug[ht  by  their  petition.  Mandamus  will  not 
lie,  it  is  true,  where  the  party  may  have  an  ap- 
peal or  writ  of  error,  but  it  is  equally  true  that 
it  will  not  lie  in  many  other  cases  where  the 
party  is  without  remedy  by  appeal  or  writ  of 
error.  Such  remedies  are  noi  given  save  in 
patent  and  revenue  cases,  except  when  the  sum 
or  value  exceeds  $2,000;  but  the  writ  of  man- 
damus will  not  lie  in  any  case  to  a  subordinate 
court  unless  it  appears  that  the  court  of  which 
complaint  is  made  refused  to  act  in  respect  to 
a  matter  within  the  jurisdiction  of  the  court 
and  where  it  is  the  duty  of  the  court  to  act  in 
the  premises. 

Admiralty  courts,  it  is  said,  will  not  take  ju- 
risdiction in  such  a  case  except  where  it  is  man- 
ifestly necessary  to  do  so  to  prevent  a  failure  of 
justice:  but  the  better  opinion  is  that,  inde- 
pendent of  treaty  stipulation,  there  is  no  con- 
stitutional •or  learal  impediment  to  the  [•169 
exercise  of  jurisdiction  in-  such  a  case.  Such 
courts  may,  if  they  see  fit,  take  jurisdiction  in 
such  a  case,  but  they  will  not  do  so  as  a  general 
rule  without  the  consent  of  the  representative 
of  the  country  to  which  the  vessel  belong*, 
where  it  is  practicable  that  the  representative 
should  be  consulted.  His  consent,  however,  is 
not  a  condition  of  jurisdiction,  but  is  resrnrded 
as  a  material  fact  to  aid  the  court  in  detennin- 
ing  the  ouestion  of  discretion  whether  jurisdic- 
tion in  tlie  case  ought  or  ought  not  to  be  exer- 
cise<l.  2  Pars.  Ship.  224;  Lffnch  v.  Croirff^r,  2 
Law  Rep.  (X.  S.)  .3.5.1;  Thomson  v.  Tlie  \anny. 
Bee,  217;  The  Dee,  Ware,  332;  The  Infanta, 
Abb.  Adm.  2ri3. 

Superior  tribunals  may  by  mandamus  com- 
mand an  inferior  court  to  perform  a  legal  duty 
where  there  is  no  other  remody,  and  the  rule 
applies  to  judicial  as  well  as  to  ministerial  act<. 
but  it  does  not  apply  at  all  to  a  judicial  act  to 
correct  an  error,  as  where  the  act  has  been  erro- 
neously performed.  If  the  duty  is  tm per- 
formed, and  it  be  judicial  in  its  character,  th«* 
inaxKlate  will  be  to  the  judge  directing  him  to 
exercise  his  judicial  discretion  or  judgment, 
without  any  direction  as  to  the  manner  in 
which  it  shall  be  done,  or  if  it  be  ministerial, 
the  mandamus  will  direct  the  specific  act  to  be 
performed.  Carpenter  v.  Bristol,  21  Pick.  25S; 
Aug.  &  Ames,  Corp.  9th  ed.  §  720. 

Power  is  given  to  this  court  by  the  judiciary 
act,  under  a  writ  of  error,  or  appeal,  to  affirni 
or  re\erse  the  judgment  or  decree  of  the  circuit 
court,  and  in  certain  cases  to  render  such  judg- 
ment or  decree  as  the  circuit  court  should  luive 
rendered  or  passed,  but  no  such  power  is  given 
under  a  writ  of  mandamus,  nor  is  it  comi>rtent 
for  the  superior  tribunal,  under  such  a  writ,  to 
re-examine  the  judgment  or  decree  of  the  sub- 
ordinate court.  Such  a  writ  cannot  perform  the 
functions  of  an  apjMjal  or  writ  of  error,  as  the 
superior  court  will  not,  in  any  case,  direct  the 
judge  of  the  suliordinate  court  what  judyaneat 
or  decree  to  enter  in  the  case,  as  the  writ  does 
not  vest  in  the  superior  court  any  power  to  give 
•any  such  direction  or  to  interfere  in  [•ITO 
any  maimer  with  the  judicial  discretion  and 
judgment  of  the  sulwrdinate  court.  Ex  part€ 
Cran$,  6  Pet.  1U4;  Ex  parte  Bradstrcet,  7  Pet. 
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eS4;  Ins.  Co.  v.  Wilson,  8  Pet.  304;  Ea  parte 
Many,  14  How.  25. 

Vievced  in  ike  light  of  the  return,  the  court 
is  of  the  opinion  that  the  rule  must  he  dis- 
charged and  the  petition  denied, 

THE  STEAM  TUG  R.  L.  MABEY,  etc,  John 
Caldwell,  Executor,  and  Rachel  Corwin, 
Exrx.,  etc.,  Appts,, 

JOSHUA  ATKINS  and  Edwin  Atkins,  Owners 
of  the  Ship  Isaac  F.  Chapman, 
and 
THE  SHIP  HELEN  R.  COOPER,  her  Tackle, 
etc.,  the  Union  Navigation  Company,  Claim- 
ant, Appt,, 

V. 

SAME. 

(See  8.  C  "The  Mahey  and  Cooper,"  14  Wall.  204- 

216.) 

Collision  from  natural  causes — negligence — in- 
evitable accident — faulty  navigation. 

1.  Where  a  collision  occurs  exclusively  from  nat- 
ural causes,  and  without  any  negligence  or  fault 
on  the  part  of  either  party,  the  loss  must  rest 
where  It  fell. 

2.  This  rule  has  no  application  to  a  case  where 
negligence  or  fault  is  shown  to  have  been  com- 
mltted.on  either  side. 

3.  Inevitable  accident  is  where  a  collision  occurs 
after  both  parties  have  endeavored,  by  every  means 
In  their  power,  to  prevent  the  accident,  and  where 
It  cccurred  In  spite  of  everything  that  nautical 
skill,  care  and  precaution  could  do  to  keep  the  ves- 
sels from  coming  together. 

4.  Want  of  due  care  Is  shown  where  a  ship  went 
to  sea  when  the  master  of  the  tug  which  had  her  in 
tow  linew  that  it  was  not  safe  in  view  of  the  condi- 
tion of  the  weather  and  tide. 

6.  Faulty  navigation  of  itself  is  a  sufficient  an- 
swer to  the  defense  of  inevitable  accident. 

[Nos.  173,  174.] 
Argued  April  25,  1872.    Decided  May  6,  1872. 

APPEALS   from   the   Circuit    Court   of   the 
United  States  for  the  Eastern  District  of 
New  York. 

The  case  is  stated  by  the  court. 
Messrs.    Chmrles    Doaoliue,  W.    W.  Good- 
rich, and  T.  M.  Wheeler  for  appellants. 
Mr,  E.  O.  Beaediot  for  appellees. 

Mr.  Justice  ClUford  delivered  the  opinion 
of  the  court: 

Controversies  growing  out  of  collisions  be- 
tween ships  arise  where  the  colliding  vessel  was 
in  charge  of  a  tug  in  which  both  the  tug  and 
the  tow  are  liable  for  the  consequences,  as  when 
the  officers  and  crews  of  both  vessels  jointly 
participated  in  their  control  and  management 
and  where  those  in  charge  of  both  vessels  are 
212*]  deficient  in  skill,  *omit  to  take  due  care, 
or  are  ffuilty  of  negligence  in  their  navigation. 
Cases  flblso  arise  where  the  tow  alone  is  respon- 
sible, as  where  the  tug  is  employed  as  the  mere 
motive  power  to  propel  the  t^w  from  one  point 
to  anotner,  and  both  vessels  are  under  the  ex- 
cluAive  control  and  management  of  the  officers 
and  crew  of  the  tow.  CHher  cases  also  arise 
where  the  tug  is  solely  responsible,  as  where 
the  tug,  under  the  charge  of  ber  own  master 
and  crew,  undertakes  to  transport  another  ves- 
sel from  one  point  to  another,  which,  for  the 
time  beinp:,  has  neither  her  master  nor  crew  on 

NOTC — Collision;  rights  of  ateam  and  sailing 
rttn*€ls  with  reference  to  each  other  and  in  panning 
and  mcetintf — see  notes,  13  L.  ed.  U.  S.  537 :  25  L. 
ed.  I'.  S.  168 ;  28  C.  C.  A.  532 ;  29  C.  C.  A.  368. 

Rules  for  avoidinfl  vollinion :  MUnmrr  mrctinn 
attaint  I — see  notes,  14  L.  ed.  U.  S.  68:  33  L.  ed. 
V.  »  453 ;  30  C.  C.  A.  630 ;  60  C.  C.  A.  254. 
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board,  as  in  that  case  her  officers  and  crew  di- 
rect and  control  the  navigation  of  both  vessdi. 
Sturgis  v.  Boyer,  24  How.  122,  16  L.  ed.  594. 

Compensation  is  claimed  in  this  case  b^  the 
owners  of  the  ship  Isaac  Chapman  for  injuries 
which  the  ship  received  in  a  collision  between 
the  ship  of  the  libelants  and  the  ship  Helen 
Cooper  and  the  steam  tug  R.  L.  Mabey,  which 
had  the  latter  ship  in  tow.  As  alleged  in  the 
libel,  the  collision  occurred  on  the  17th  of  Feb- 
ruary, 1866,  in  the  harbor  of  New  York,  while 
the  ship  of  the  libelants  was  moored  on  the  up- 
per side  of  pier  forty-five  in  East  river,  and  the 
proofs  show  that  she  lay  with  her  head  towards 
the  shore,  her  stem  being  twenty  feet  inside  of 
the  outer  end  of  the  pier.  She  had  a  cargo  of 
merchandise  on  board  and  was  ready  for  sea, 
but  those  in  charge  of  her  did  not. deem  it  pru- 
dent to  leave  the  wharf  at  that  time  as  the  tide 
was  ebb  with  a  strong  current  and  there  were 
large  masses  of  floating  ice  in  the  stream. 

Different  views,  however,  were  entertained  by 
those  in  charge  of  the  ship  Helen  Cooper,  which 
was  also  loaded  and  ready  to  sail  for  a  south- 
em  port.  By  the  answer  as  originally  filed  it 
appears  that  she  was  lying  at  the  wharf  of  the 
gas  works,  on  the  Brooklyn  side  of  the  river, 
with  her  head  towards  the  shore  and  her  stem 
towards  the  stream;  that  while  in  that  situa- 
tion those  in  charge  of  the  steam  tug  R.  L.  Ma- 
bey made  fast  to  her  bows  on  the  port  side  by  a 
hawser  •which  was  passed  aft  and  there  [♦21S 
fastened  by  stops,  and  by  that  means  she  was 
towed  into  the  stream  stern  foremost,  the  tide 
having  just  commenced  to  ebb,  and  the  state- 
ment of  the  answer  is,  that  as  the  ship  passed 
out  into  the  stream  the  stop  at  the  stem  was 
cut  so  as  to  idilow  the  ship  to  turn  and  head 
down  the  river,  and  that  both  the  ship  and  the 
steam  tug,  while  the  ship  was  in  the  act  of 
turning,  were  unexpectedly  caught  in  an  im- 
mense field  of  fioating  ice,  which,  in  spite  of  the 
power  of  the  steam  tug,  set  both  vessels 
towards  the  opposite  shore  and  carried  them 
down  and  across  the  river  so  that  the  bows  of 
the  ship  passed  inside  of  pier  forty-five  and 
stmck  «ie  wde  of  the  ship  of  the  libelants  and 
caused  whatever  damage  the  libelants*  ship  re- 
ceived by  the  collision.  Proof  of  the  collision, 
therefore,  is  imnecessary,  as  the  allegation  is 
admitted,  but  the  respondents  allege  that  the 
ship  is  not  liable,  as  the  collision  was  the  result 
of  inevitable  accident. 

Prompt  appearance  was  also  entered  by  the 
claimant  of  the  steam  tug,  and  he  filed  a  sepa- 
rate answer,  in  which  he  alleges  that  the  mas- 
ter of  ihe  steam  tug  when  applied  to  on  that 
day  to  tow  the  ship  of  the  respondents  to  sea, 
informed  the  owners  that  it  was  not  safe  to 
proceed  to  sea  in  the  then  condition  of  the 
weather  and  tide.  Had  he  himself  been  gov- 
erned by  that  opinion  the  case  of  the  steam  tug 
would  be  quite  different,  but  the  proofs  show 
that  he  yielded  to  the  importunity  of  the  own- 
ers or  agent  of  the  ship  and  took  her  in  tow, 
the  owners  fof  the  ship  agreeing  to  assume  the 
risk  of  all  accidents  and  dangers.  Apart  from 
that  he  also  charges  that  the  collision  was- oc- 
casioned by  disobedience  of  the  orders  of  the 
pilot  and  faulty  navigation  of  the  ship;  that 
the  order  of  the  pilot  was  not  to  cast  off  the 
hawser  by  which  the  rthip  was  moored,  but  only 
to  slacken  it  until  the  head  of  the  ship  was 
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swunff  round;  that  the  order  was  disobeyed, 
and  that  the  hawser  was  cast  off  before  the  ship 
eame  round,  which  had  the  effect  to  set  the  ship 
over  to  the  opposite  shore  towards  the  ship  of 
the  libelants ;  and  he  also  charges  that  those  in 
command  of  the  respondents'  ship,  when  she 
had  reached  the  middle  of  the  stream  ''and 
214*]  *was  headed  down  stream,"  put  her  helm 
hard  a-port  so  that  the  ship  took  a  sudden 
sheer  to  starboard,  which  caused  her  to  run 
into  the  ship  of  the  libelants. 

Leave  was  granted  to  the  owners  of  the  re- 
•pondent  ship  to  file  an  amended  answer,  in 
which  they  still  insist  that  the  collision  was  the 
result  of  inevitable  accident,  but  of  a  widely 
different  character  from  that  described  in  the 
original  answer  filed  more  than  five  months 
earlier.  They  now  allege  that  the  river  was 
^ear  of  ice  for  a  considerable  distance  on  the 
•opposite  side  of  the  river ;  that  owing  to  the  ice 
on  the  side  where  the  ship  lay  it  was  more  dif- 
ficult than  it  otherwise  would  have  been  to  turn 
the  ship  so  that  she  would  head  down  the  river, 
and  that  while  the  steam  tug  was  endeavoring 
to  accomplish  that  object  a  ferry-boat  suddenly 
and  improperly  crossed  the  bows  of  the  steam 
tug,  and  in  order  to  prevent  striking  the  ferry- 
boat it  became  necessary  that  the  steam  tug 
should  be  suddenly  slower,  which  had  the  effect 
to  turn  the  ship  towards  the  opposite  shore  and 
caused  the  collision,  in  the  manner  more  fully 
described  in  the  amended  answer. 

Both  parties  took  testimony  and  were  fully 
heard  in  the  district  court,  and  the  district 
court  being  of  the  opinion  that  both  the  tug  and 
the  tow  were  in  fault,  entered  a  decree  for  the 
libelants  against  both  the  respondent  vessels, 
and  the  owners  of  the  ship  appealed  from  the 
whole  decree  to  the  circuit  court,  where  the  par- 
ties were  again  heard  upon  the  same  pleadings 
and  proofs,  and  the  circuit  court  affirmed  the 
decree  of  the  district  court,  holding  that  both 
the  respondent  vessels  were  in  fault.  Where- 
upon the  o>^-ners  of  the  respective  vessels  took 
separate  appeals  to  this  court. 

Objection  is  made  that  the  owners  of  the 
steam  tug  could  not  properly  appeal  to  this 
court,  as  they  did  not  formally  appeal  from  the 
district  court  to  the  circuit  court,  but  it  is  not 
necessary  to  decide  that  question,  as  it  is  quite 
clear  that  the  decree  must  be  affirmed  against 
the  tug  as  well  as  the  tow.  Nor  is  the  court 
prepared  to  admit  the  validity  of  the  objection, 
as  the  record  shows  that  the  owners  of  the  tow 
815*]  *8igned  a  written  stipulation  before  the 
decretal  order  was  entered  in  the  district  Court, 
that  they,  as  the  owners  of  the  ship,  would  as- 
sume the  entire  conduct  of  the  defense  and  that 
they  would  answer  and  pay  whatever  sum  the 
libelants  should  recover  In  the  case  against  both 
vessels.  Undoubtedly  the  general  rule  is  that  a 
party  who  does  not  appeal  cannot  be  heard  in 
opposition  to  the  decree.  Still  it  appears  in  this 
case  that  an  appeal  from  the  district  court  to 
the  circuit  court  was  taken  from  the  entire  de- 
cree, and  by  a  party  who  represented  the  entire 
interest  of  the  losing  party  in  the  suit.  Well 
founded  doubt  may,  perhaps,  arise  as  to  the 
regularity  of  the  proceeding,  but  it  is  not  nec- 
essary to  solve  that  doubt  in  the  present  case. 

Suppose  the  appeal  is  correctly  horo,  wo  are 
all  of  the  opinion  that  the  decree  of  the  court 
below  was  correct. 
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Where  the  collision  occurs  exclusively  from 
natural  causes,  and  without  any  negligence  or 
faults  on  the  part  of  either  party,  the  rule  is 
that  the  loss  must  rest  where  it  fell,  as  no  one 
is  responsible  for  an  accident  which  was  pro- 
duced by  causes  over  which  human  agency 
could  exercise  no  control.  Such  a  doctrine, 
however,  can  have  no  application  to  a  case 
where  negligence  or  fault  is  shown  to  have  been 
committed  on  either  side.  Inevitable  accident, 
as  applied  to  a  case  of  this  description,  must  be 
understood  to  mean  a  collision  which  occurs 
when  both  parties  have  endeavored,  by  every 
means  in  their  power,  with  due  care  and  cau- 
tion, and  a  proper  display  of  nautical  skill,  to 
prevent  the  occurrence  of  the  accident,  and 
where  the  proofs  show  that  it  occurred  in  spite 
of  everything  that  nautical  skill,  care  and  pre- 
caution could  do  to  keep  the  vessels  from  com- 
ing together.  Union  8,  8,  Co,  v.  N,  Y.  d  Va.  8, 
8.  Co.  24  How.  313,  16  L.  ed.  701;  The  Morning 
Light,  2  Wall.  550,  17  L.  ed.  863. 

Want  of  due  care  is  shown  in  the  fact  that 
the  ship  went  to  sea  at  a  moment*  when  the 
master  of  the  tug  which  had  her  in  tow  knew 
that  it  was  not  safe  in  view  of  the  condition  of 
the  weather  and  tide;  nor  can  the  tug  be  held 
blameless  any  more  tlian  the  ship,  because  the 
masler  ultimately  •yielded  to  the  im-  [*Z1B 
portunities  of  the  owners  of  the  ship  and  as- 
sumed the  risk,  subject  to  his  claim  on  the  own- 
er of  the  ship  for  indemnity.  Faulty  naviga- 
tion is  also  shown,  which  of  itself  is  a  sufficient 
answer  to  the  defense  of  inevitable  accident 

Palpable  error  is  shown  to  have  been  set  up 
in  the  original  answer  filed  by  the  owners  of 
the  ship,  and  the  court  is  not  satisfied  that  the 
defense  set  up  in  the  amended  answer  is  en- 
titled to  any  more  credit.  Such  a  defense  as 
that  set  up,  that  a  ferry-boat  suddenly  and  im- 
properly crossed  the  bows  of  the  steam  tug,  if 
founded  in  fact,  could  easily  be  proved  bv  those 
who  were  on  board  the  ferry-boat  and  know 
what  occurred.  Instead  of  that,  not  even  the 
name  of  the  ferry-boat  is  given,  either  in  the 
answer  or  in  the  proofs,  and  not  a  ^vitness  is 
called  except  the  pilot  and  the  master  of  the 
ship,  and  their  statements  in  that  behalf  are 
not  satisfactory  No  such  defense  is  set  up  in 
behalf  of  the  steam  tug,  and  nothing  of  the  kind 
was  alleged  in  the  original  answer  filed  by  the 
owners  of  the  ship  shortly  after  the  suit  was 
commenced.  Neither  of  the  courts  below  ap- 
pear to  have  given  that  defense  much  credence, 
and  this  court  concurs  with  the  subordinate 
courts  that  the  defense  is  not  established. 

Decree  affirmed. 

ALLEN  T.  CAPERTON,  Plff.  in  Err., 

*      V. 

PHILIP  BOWYER. 
(See  8.  C.  14  Wall.  216-287.) 
Certifioate  of  clerk  noLaufficient  to  ahow  juris- 
diction—effect of    mr  on  $uit 8— jurisdiction 
over  state  judgme^^  a. 

1.  A  certlfli*ate  slfn">M  by  the  clerk  and  certified 
by  the  presidincr  justice  of  the  state  court  that 
there  was  drawn  in  question  the  validity  of  a  state 
act,  on  the  ground  tMt  It  was  repugnant  to  the 
Constitution  of  the  L  :ited  States,  and  that  the  de- 
rision of  the  Mt«t«»  ciHivt  was  In  favor  of  Its  mlW- 
ity.  Is  not  conclusive  to  show  that  the  qoestion  mi 
raised  in  tlte  case. 

2.  Al>Boiute  suspension  of  the  right  to  sue  id4 
problbitlou  to  exercise  it  exist  during  war.  iiv  the 
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law  of  natloDB;  but  the  restoration  of  peace  re- 
moves the  disability  and  opens  the  doors  of  the 
courts. 

3.  Questions  not  decided  in  the  state  court,  be- 
cause not  raised  or  presented  by  the  complaining 
party,  will  not  be  re-examined  In  this  court  on  a 
"Writ  of  error  sued  out  under  the  25th  section  of  the 
Judiciary  act. 

4.  It  must  appear  that  the  question  presented  for 
decision  In  this  court  was  rslsed  In  the  state  court, 
and  that  the  decision  of  the  state  court  was  given 
as  reduired  by  that  section  In  the  manner  to  give 
Jurisdiction. 

[Xo.  165.] 

Argued  April  11,  1872,     Decided  May  6,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 
The  case  is  stated  by  the  court. 
Messrs,  Conway  Robinaoa,  Simeon  Xash, 
and  R.  T.  Merrick  for  plaintiff  in  error. 

Messrs,  B,  Stanton  and  J.  H.  Atlitoa  for 
defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Special  jurisdiction  only  is  given  to  this 
court  by  virtue  of  a  writ  of  error  to  a  state 
court,  and  unless  the  record  shows  that  the  case 
falls  within  the  conditions  annexed  to  the  ri^bt 
of  a  party  to  invoke  the  exercise  of  the  jurisdic- 
tion, the  writ  of  error  must  be  dismii^sed.  Pri- 
marily those  conditions  are  two:  (1)  That  it 
shall  appear  that  some  one  of  the  ouestions  npec- 
ifted  in  tlie  25th  section  of  the  juaiciary  act,  or 
the  2d  section  of  the  nmondatory  act.  did  arise 
in  the  case.  (2)  Tliat  the  question  wbirh  did  so 
arise  in  the  case  was  decided  by  the  court  in 
the  way  tlierein  required  to  give  this  court  ju- 
risdiction to  re-examine  the  question,  and  the 
rule  is  settled  that  unless  both  those  things  ap- 
pear the  jurisdiction  does  not  attach.  I  Stat. 
at  L.  85 ;  14  Stat,  at  L.  380. 

On  the  6th  day  of  August,  1866,  the  plaintiff 
brought  an  action  of  trespass  for  fal^^e  impris- 
onment against  the  defendant  in  the  state 
court,  in  which  he  alleged  that  the  defendant, 
on  the  20th  of  June,  18G2,  with  force  and  arms, 
seized  the  plaintiff  and  incarcerated  him  in  a 
dungeon  and  imprisoned  him  there  for  twenty- 
four  days,  separated  from  his  home  and  family, 
and  that  he  subjected  him  to  great  danger  and 
many  hardships,  and  seriously  impaired  his 
health  and  put  him  to  great  pain  and  distress, 
both  of  bo<ly  and  mind. 

.Sei-vico  having  been  made,  the  defendant  ap- 
peared and  demurred  to  the  declaration,  and 
tiled  seven  other  pleas,  as  follows:  (1)  That  he 
was  not  guilty  in  manner  and  form  as  alh>gcd; 
(2)  that  the  action  was  not  brought  within  one 
year  next  after  the  right  to  bring  the  same  ac- 
232*]  crued;  (3)  *that  the  action  was  not 
brought  within  two  years  next  after  the  right 
to  bring  the  same  aeerue<l;  (4)  that  more  than 
two  years  had  elap^^ed  after  the  right  to  bring 
the  action  accrued,  and  before  the  present  lim- 
itation act  of  the  state  was  passed;  (5)  that 
the  plaintiff  and  defemlant  were  citizens  of  the 
same  state,  and  that  tjl  whole  time  prescribed 

Note. — Siinprunion  of  ^pilute  of  Umitatlnni*  (lur- 
ing war — see  note  to  Hanger  ▼.  Abbott.  18  L.  ed. 
U.  8.  030. 

Jurisdiction  of  U.  S.  f-.trcme  Court  ichcre  Fed- 
rraf  tnuafioit  urinCA  or  ijti  rv  in  dnurii  in  qnvMtuni 
gtatnic,  treaty,  or  Coimtttn^tion  of  V.  S. — see  note 
to  Matthews  v.  Zone,  2  L.  ed.  l*.  S.  6.'»4  :  note  to 
Martin  v.  Hunter,  4  L.  ed.  U.  S.  07;  and  note  to 
Will  lams  v.  Nonis,  6  L.  ed.  U.  «.  571. 
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as  a  limitation  had  elopswl  Iwfore  the  present 
act  modifying  the  pre-existing  law  was  passed; 

(6)  that  the  supposed  grievances  were  acts 
done  by  the  defendant  as  provost- marshal  un- 
der the  military  orders  of  the  state,  in  time  of 
actual  war,  as  more  fully  set  forth  in  the  plea; 

(7)  that  the  President,  on  the  7th  of  Septem- 
ber, 1865,  granted  the  defendant  a  full  pardon 
and  amnesty  for  all  offenses  by  him  committed, 
arising  from  participation,  direct  or  indirect, 
in  the  Rebellion. 

Subsequently  the  plaintiff  filed  a  joinder  to 
the  demurrer,  joined  the  issue  tendered  under 
the  plea  of  not  guilty,  and  filed  a  replication  to 
the  six  special  pleas  as  follows:  (1)  That  tie 
action  is  not  barred  as  alleged,  and  tendered  an 
issue  to  the  country;  (2)  that  the  action  is  not 
barred  as  alleged  in  the  second  special  plea,  and 
also  tendered  an  issue  to  the  country;  (3)  that 
the  action  is  not  barred  as  alleged  in  the  third 
special  plea,  and  tendered  an  issue  to  the  coun- 
try; (4)  plaintiff  filed  n  demurrer  to  the 
fourth,  fifth,  and  sixth  special  pleas,  and  the 
defendant  demurred  to  the  replication  of  the 
plaintiff  to  the  defendant's  first  special  plea. 

All  the  issues  of  law  were  determincil  by  the 
court  in  favor  of  the  plaintiff,  that  is,  the  court 
overruled  the  demurrer  to  the  declaration,  sus- 
tained the  demurrers  of  the  plaintiff  to  the 
fourth,  fifth  and  sixth  special  pleas  of  the  de- 
fendant, and  also  overruled  the  demurrer  of  the 
defendant  to  the  plaintiff's  replication  to  the 
defendant's  first  special  plea,  which  left  noth- 
ing for  trial  but  the  issues  of  fact,  which  were 
submitted  to  a  jury,  and  the  jury  found  all  the 
issues  of  fact  in  favor  of  the  plaintiff,  and  that 
the  defendant  was  guilty  as  alleged  in  the  dec- 
laration, and  assessed  damages  for  the  plain- 
tiff in  the  sum  of  $833.  Judgment  was  ren- 
dered for  the  plaintiff,  and  ♦the  defend-  [♦233 
ant  excepted  and  removed  the  ca.se  into  the  court 
of  appeals  of  the  state,  where  the  judgment  was 
in  all  things  afiirmed.  Whereupon  the  defend- 
ant sued  out  the  present  ^^Tit  of  error  and  re- 
moved the  cau.se  into  this  court  for  re-examina- 
tion under  the  25th  section  of  the  judiciarj'  act. 

Jurisdiction,  it  is  claimed  by  the  defendant, 
may  be  sustained  in  this  case  upon  three 
grounds,  which  will  be  separately  considered: 
1 1 )  Because  the  judge  told  the  jury  that,  in 
computing  the  time  of  the  statute  of  limita- 
tions, they  ought  to  exclude  from  the  computa- 
tion all  that  period  of  time  between  the  17th  of 
April,  1861,  and  the  27th  of  February,  1866,  as 
that  ruling,  as  he  contends,  was  «H]uivalent  to  a 
ruling  that  the  recent  acts  passe<l  by  the  state 
upon  that  subject  are  valid  laws,  which  he  de- 
nies. (2)  Because  the  court  sustained  the  de- 
murrer of  the  plaintiff  to  the  fifth  special  plea 
of  the  defendant,  setting  up  belligerent  rights 
as  a  defense  to  the  action.  (3)  Because  the 
court  excluded  the  pardon  granted  to  him  by 
the  President  when  offered  in  evidence  under 
the  plea  of  not  guilty. 

1.  Two  acts  of  limitation  have  recently  been 
passed  by  the  state  legislature.  By  the  first, 
which  was  passed  on  the  first  day  of  March, 
1805,  it  was  enacted  that,  in  computing  the 
time  within  which  any  civil  suit,  pro<(M*ding,  or 
api>eal,  shall  be  barrt»d  by  any  statute  of  lim- 
itations, the  period  from  the  17th  day  of  April, 
18G1,  to  the  date  of  the  passage  of  the  act,  shnll 
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be  excluded  from  such  computation.  Sess.  Acts, 
W.  Va.  1865,  p.  72.  By  a  subsequent  act  passed 
on  the  27th  of  February,  1866,  it  is  provided 
that,  in  computing  the  time  within  which  any 
civil  suit,  or  proceeding  in  trespass  or  case, 
shall  be  barred  by  any  statute  of  limitations  in 
certain  counties,  including  the  county  in  which 
this  suit  was  brought,  the  period  from  the  first 
day  of  March,  1865,  to  the  date  of  the  passage 
of  the  act  shall  be  excluded  from  such  computa- 
tion. 

Sess.  Acts,  W.  Va.  1866,  p.  92. 

Two  prayers  for  instruction  upon  that  sub- 
ject were  also  presented  by  the  defendant  which 
234*]  were  refused  by  the  court,  'but  it  is  not 
necessary  to  reproduce  them,  as  the  question  in- 
volved is  as  fully  raised  by  the  instruction  giv- 
en to  the  jury  as  by  the  refusal  to  give  those 
instructions. 

Exception  was  taken  by  the  defendant  to  the 
refusal  to  instruct  and  to  the  instruction  given, 
but  the  grounds  of  the  exception  are  not  stated, 
nor  are  the  reasons  for  the  ruling  given  by  the 
court!  Such  an  exception  is  not  sufhcient  to 
show  that  any  one  of  the  questions  mentioned 
in  the  25th  section  of  the  judiciary  act  was 
either  raised  or  decided  in  the  manner  therein 
required  to  give  this  court  jurisdiction  under  a 
writ  of  error  to  a  state  court.  Unless  botli  those 
things  appear;  that  is,  unless  it  appears  that 
the  question  was  raised  and  that  it  was  decided 
in  tlie  way  re<]uired,  the  jurisdiction  does  not 
attach,  and  it  is  clear  that  the  exception  is  not 
sufiicient  to  show  that  either  occurred  at  the 
trial.  Nothing  further  was  done  upon  the  sub- 
ject in  the  court  of  original  jurisdiction,  but 
the  cause  was  removed  into  the  court  of  appeals 
of  the  state,  where  the  judgment  was  affirmed. 
Appended  to  the  judgment  in  that  court  is  a 
certificate  signed  by  the  clerk  and  certified  by 
the  presiding  justice  of  the  court,  that  there 
was  drawn  in  question  the  validity  of  the  act 
of  the  state  passed  March,  1865.  in  relation  to 
the  statute  of  limitations,  on  the  ground  that 
it  was  repugnant  to  the  Constitution  of  the 
United  States,  and  that  the  decision  of  the 
highest'  court  of  law  and  equity  in  the  state  was 
in  favor  of  its  validity.  Evidently  that  court 
had  before  it  nothing  but  the  exception  taken 
and  signed  in  the  subordinate  court,  which  is 
clearly  insufficient  to  raise  such  a  question  or  to 
show  that  it  was  decided  in  a  way  to  give  this 
court  jurisdiction  in  such  a  case.  Undoubted- 
ly such  a.  certificate  is  entitled  to  much  weight, 
as  showing  that  the  question  was  decided  by 
the  court  which  gives  it,  and  in  the  manner  re- 
quired to  g^ve  jurisdiction;  but  it  is  not  conclu- 
sive to  show  that  the  question  was  raised  in  the 
caie.  as  the  latter  Question  may  depend  upon 
the  construction  of  the  pleadings,  or,  as  in  this 
case,  upon  the  proper  construction  of  the  lan- 
guage of  the  bill  of  exceptions. 

Necessary  implication,  it  is  said,  will  suffice, 
235*]  which  may  *be  granted;  but  it  can 
hardly  be  said  in  this  case  that  it  must  neces- 
sarily be  implied  that  the  judge  instructed  the 
jury  that  the  state  statute  was  consistent  with 
the  Federal  Constitution.  What  he  did  tell  the 
\uTy  was  that  a  certain  period  of  time  should 
be  excluded  from  the  computation  in  determin- 
ing the  issues  of  fact  presented  by  the  plead- 
ings, whether  the  action  was  barred  by  the  one 
or  two  years'  limitations.  Three  years  before 
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that  this  court  had  decided  that  the  period  dur- 
ing which  the  courts  of  the  state  where  the  de- 
fendant resided  were  closed,  by  reason  of  the  in- 
surrection and  Rebellion,  should  not  be  deemed 
and  taken  as  a  part  of  such  limitation.  Han- 
ger V.  Abbott,  6  Wall.  634,  18  L.  ed.  941 

Congress  allowed  one  year  from  the  date  of 
the  act  to  the  time  allowed  for  suing  out  writa 
of  error  and  taking  appeals  in  districts  where 
the  sessions  of  the  courts  had  been  suspended 
or  interrupted  by  insurrection  or  rebellion,  and 
this  court  decided  that  the  act  of  Congress  wa» 
a  remedial  and  not  a  restraining  one,  and  ap- 
plied the  rule  laid  dowTi  in  the  prior  case,  that 
in  computing  the  five  years  allow^  for  the  pur- 
pose, the  period  for  which  the  courts  were 
closed  by  insurrection  or  rebellion,  must  be  ex- 
cluded from  the  computation.  14  Stat,  at  L. 
545;  The  Protector,  9  Wall.  687,  19  L.  ed.  812. 
Provision  was  also  made  by  Congress  that  the 
time  during  which  any  person  was  beyond  the 
reach  of  legal  process,  by  reason  of  resistance 
to  the  execution  of  the  laws,  or  the  interruption 
of  the  ordinary  course  of  judicial  proceeding 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commencement  of 
any  action,  civil  or  criminal.  Objection  was 
taken  to  the  validity  of  that  provision,  but  this, 
court  unanimously  held  it  to  be  constitutional. 
13  Stat,  at  L.  123;  Sleicart  v.  Kahn,  ante,  177. 

Prior  to  these  decisions,  founded  upon  acts  of 
Congress,  this  court  had  decide<l,  as  before  re- 
marked, that  the  period  during  which  the  courts 
were  closed  by  the  insun*ection  must  be  exclud- 
ed from  every  such  computation,  and  this 
*court  has  twice  since  that  decided  in  [*236 
the  same  way,  every  justice  of  the  court  con- 
curring in  the  opinion.  Levy  v.  Steicart,  ante, 
87;  Steinbach  v.  Steicart,  ante,  57.  Enemy 
creditors  cannot  prosecute  their  claims  subse- 
quent to  the  commencement  of  hostilities,  as. 
the  rule  is  universal  and  peremptory  that  they 
are  totally  incapable  of  sustaining  aiiy  action  in 
the  tribunals  of  the  other  belligerent.  Absolute 
suspension  of  the  right  to  sue  and  prohibition 
to  exercise  it  exist  during  war,  by  the  law  of 
nations,  but  the  restoration  of  peace  removes 
the  disability  and  opens  the  doors  of  the  courts. 

Tested  by  these  considerations  this  court  i» 
of  the  opinion  that  the  judge  of  the  state  court 
may  well  have  followed  the  decisions  of  thia 
court  in  the  instruction  he  gave  to  the  jury 
without  having  intended  to  exnress  any  opinion 
as  to  the  constitutionality  of  the  state  law,  and 
that  it  does  not  appear  with  sufficient  certainty 
that  the  supposed  Federal  question  did  arise 
in  the  case  or  that  it  was  decided  in  the  manner 
required  to  give  this  court  jurisdiction  under  a 
writ  of  error  to  a  state  court. 

2.  Next  ground  assumed  is  that  the  court 
erred  in  sustaining  the  demurrer  of  the  plain- 
tiff to  the  fifth  special  plea  of  the  defendant, 
setting  up  belligerent  rights  as  a  defense  to  the 
action. 

Unquestionably  it  does  appear  that  the  plain- 
tiff demurred  to  that  plea  and  that  the  court 
sustained  the  demurrer  to  the  plea,  but  it  no- 
where appears  that  the  court  held  the  plea  latd 
for  th6  reason  supposed  by  the  defendant.  On 
the  contrary,  the  plea  is  very  defectively  drawn, 
and  it  may  be  thnt  it  was  held  bad  for  many 
other  sufficient  reasons,  and  the  fact  that  the 
certificate  filed  by  the  Chief  Justice  makes  no 
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mention  of  this  point,  justifies  the  conclusion 
tliat  it  was  not  decided  by  tlie  court  of  last  re- 
sort. Questions  presented  in  a  subordinate 
court  are  frequently  waived  in'  the  appellate 
court,  and  it  is  plain  law  that  questions  not 
presented  in  the  court  of  last  resort  do  not  give 
jurisdiction  in  a  case  like  the  one  before  the 
court.  Such  a  question  niay  be  raised  in  a 
237*]  *bill  of  exceptions,  but  suflTicient  of  the 
proceedings  must  be  stated  to  show  not  only 
tliat  it  was  raised,  but  that  it  was  decided  in 
the  manner  required  to  give  the  jurisdiction. 

3.  All  that  remains  to  be  considered  i^  the 
question  respecting  the  pardon.  By  the  bill  of 
exceptions  it  appears  that  the  defendant  offered 
the  pardon,  both  in  mitigation  of  damages,  and 
as  a  justification  of  the  allegetl  wrongful  acts, 
and  it  appears  that  the  plnintifl*  objected  to  the 
introduction  of  the  instrument  and  that  the 
ooui*t  sustained  the  objection,  and  that  the  par- 
don was  excluded.  Enough  appears  to  show  for 
what  purpose  the  pardon  was  offered,  but  noth- 
ing appears  to  show  upon  what  gi-ounda  it  was 
rejected  at  the  trial  or  that  the  question  was 
ever  examined  or  deciiled  by  the  court  of  ap- 
peals. Five  conditions  are  embodie<l  in  the  par- 
don, hut  the  record  shows  that  the  defendant 
complied  with  the  firnt  and  fifth,  and  it  does  not 
show  that  he  has  ever  violated  any  one  of  the 
others.  Xo  nu^ntion  is  made  of  that  ruling  in 
the  cortifioato  of  the  Cliief  .lustico,  nor  is  there 
any  thing  in  the  record  to  show  that  the  excep- 
tion was  pres<»nted  to  the  court  of  appeals,  im- 
less  til  it  may  be  inferred  from  the  fact  that  the 
court  of  appeals  found  that  there  was  no  error 
in  the  record  and  afHrmed  the  judgment.  Ques- 
tions not  decided  in  the  state  court,  because  not 
raised  or  presented  by  the  complaining  party, 
"will  not  be  re-examined  in  thi«  court  on  a  WTit 
of  error  sued  owi  under  the  2.'>th  section  of  the 
judiciary  act.  TIamiUon  Co.  v.  Maft/tachusetlft. 
6  Wall. '636.  18  L.  ed.  006.  Such  is  the  settled 
practice,  and  the  act  of  Congress  provides  that 
it  must  appear  that  the  question  presented  for 
decision  in  this  court  was  raised  in  the  state 
court,  and  that  the  decision  of  the  state  court 
was  given  as  required  by  that  section.  Rfrinra 
T.  Franklin  Co.  ftntr,  846.  Bepeated  decisions 
have  established  that  rule,  and  inasmuch  as  the 
point  has  been  several  times  ruled  at  the  pres- 
ent session,  we  forbear  to  extend  tJie  discussion. 

DismtMcd  for  iranf  of  jurisdiction. 


2BS*]  •ALLEN  T.  CAPERTOX,  Plff.  in  Err., 

WILLIAM  A.   BALLABD,  Admr.  of  William 

Ballard,  Deceased. 

(See  8.  C.  14  Wall.  238-243.) 

Jurisdiction  over  state  jndffments — when  exer- 
cised— authentication  of  judgment, 

1.  It  Is  only  under  the  23th  section  of  the 
judiciary  act  that  this  court  takes  coffnixance  of 
error  rommittod  In  the  hi  chest  courts  of  the  state. 

2.  Tliere  must  ]>e  a  Federal  question,  within  the 
terms  of  that  section,  or  this  court  cannot  con- 
sider the  point,  whatever  may  be  the  hard^^hip  of 
the  particular  suit. 

3.  A  Judicial  state  record  must  be  authenticated 
as  reqtilred  by  the  act  of  ConfH'ess,  In  order  to 
have  the  same  elfeot  in  another  state  as  it  has  In 
Its  own,  and  unless  this  is  done  the  Federal  ques- 
tion, whether  such  effect  has  been  given  to  It, 
<':ini>ot  arise. 

14  Wall. 


[No.  166.] 
Argued  Apr,  II,  1872,    Decided  May  6,  1872: 

IN  ERROR  to  the  Supreme  Court  of  Appeals- 
of  the  State  of  West  Virginia. 
The  case  is  stated  by  the  court. 
Messrs,  Conway  Bobinaoii,   Simeon  N<uh, 
and  B.  T.  Merriok  for  plaintiff  in  error. 

Messrs,   B.   Stanton   and  J.  H.  Aaliton  for 
defendant  in  error. 

Mr.  Justice  DstIs  delivered  the  opinion  of 
the  court:     • 

This  case  has  certain  points  in  it  common 
with  that  of  Caperton  v.  Boicyer,  ante,  882 ;  de- 
cided at  this  term,  which  we  do  not  propose  to 
notice  further.  It  was  held  in  that  case  that 
the  record  presented  no  Fetleral  question  tor  re- 
view, and  the  writ  of  erroj  was  accordinarly  d:  »- 
missed.  But  the  present  case  presents  one 
point  not  presented  »y  that  case,  which  it  is  in- 
sisted confers  jurisdiction  of  the  court,  and  this 
constitutes  the  only  point  of  inquiry'.       , 

This  suit  was  brought  in  the  state  circuit 
court  of  Monroe  count v,  West  Vir«riuia,  bv 
William  A.  Ballard,  as  administrator  of  Wil- 
liam Bollard,  deceased,  a^inst  Caperton,  for  a- 
tortious  seizure,  sale,  and  destruction  of  the 
property  of  the  intestate.  The  letters  of  ad- 
ministration were  issued  to  the  plaintiff  by  the- 
circuit  court  of  Monroe  county,  on  the  25th  of 
April,  1800,  after  the  suppression  of  the  Re- 
l)eIlion.  In  bar  of  the  suit  the  defendant  plead- 
ed that  on  the  IGth  of  February,  1803.  letters 
had  been  duly  prnnte<l  by  the  county  court  of 
the  same  county  on  the  same  estate,  to  one  John 
C.  Ballard,  who  properly  qualified  as  adminis* 
trator.  To  this  it  was  replied  that  the  lettenr 
were  jrranted  by  a  court  in  rel)ellion,  and  void. 

On  the  trial  the  plaintiff  produced  evidence 
to  show  that  he  was  repfularly  appointed  admin- 
istrntor  bv  the  Monroe  county  circuit  court,  on 
the  25th  of  April,  1800.  The  defendant,  on  the 
other  hand,  in  order  to  sustain  his  plea,  bfTered 
in  evidence  an  order  from  the  county  court  of 
the  same  county,  dated  February  10,  1803,  re- 
citing that  administration  of  the  estate  of 
William  Ballard,  deceased,  is  granted  to  John 
C.  Ballard,  who  has  made  oath,  etc.,  and  "that 
letters  in  due  form  arc  {»r«nted  to  him.**  This 
order,  so  far  as  the  record  shows,  was  certified 
in  no  other  manner  than  by  the  teste  of  the 
clerk.  There  was  not  even  a  seal  attached  to 
the  certificate.  The  defendant  then  offered  evi- 
dence that  he  had  paid  to  this  administrator  the 
net  proceeds  of  the  tortious  seizure  and  sale  of 
the  decedent's  property,  and  he  requested  the 
court  •to  charge  that  if  the  administra-  [*240 
tion  of  the  plaintiff's  intestate  had  been  jiranted 
to  John  C.  Ballard  by  the  county  court,  com- 
posed of  justices  who  held  their  commission 
under  authority  of  the  commonwealth  of  Vir- 
^nia  issued  tothem  in  1800,  such  appointment 
was  sufficient  to  authorize  him  to  act  as  such 
administrator,  and  that  there  could  be  no  other 
appointment  subsequent  thereto,  until  the 
original  appointment  was  set  aside  by  a  court 
of  competent  jurisdiction.  The  court  refused  so 
to  charifc.  but.  on  the  contrary,  char^l  that  if 
on  the  Kith  of  February.  1803,  when  the  ap- 
pointment of  John  C.  Ballard  was  made  by  the 
Monroe  county  court,  that  court  was  in  re- 
bellion against  the  government   of  the   United 
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States,  and  was  composed  of  justices  who  were 
then  en|(aii^  in  ^ving  aid  and  comfort  to  the 
Kebellion  by  levying  supplies,  etc.,  its  proceed- 
ings were  void,  and  that  their  appointment  to 
John  G.  Ballard  gave  no  authority,  and  that  it 
was  not  necessary  to  set  aside  an  invalid  order 
of  such  a  court  in  order  to  give  effect  to  the 
plaint  iff 'h  appointment,  which  was  made  by  a 
«omi)etent  tribunal. 

Judgment  having  been  given  against  the  de- 
fendant, he  took  the  case  to  the  supreme  court 
of  appeals  of  West  Virginia,  where  the  instruc- 
tion was  declaretl  to  have  been  proper,  and  the 
judi^cnt  was  affirmed. 

This  court  has  repeatedly  declared  that  it  is 
only  under  the  2oth  section  of  the  judiciary  act 
that  it  takes  cogni/ance  of  error  committed  in 
the  highcMt  courts  of  a  state.  There  must  be  a 
Federal  question,  within  the  terms  of  that  sec- 
tion, to  enable  us  to  review  the  decision  of  a 
«tate  tribunal.      Is  there  such  a  question  here? 

It  is  argued  that  a  constitutional  provision 
lios  l^en  disregarded,  because  the  courts  in 
West  Virginia  did  not  give  proper  effect  to  the 
letters  granted  in  180.3  hv  the  court  of  a  county 
which  pt  that  time  formed  a  part  of  Virginia, 
but  whieli.  when  the  subsequent  letters  were 
grante<l  and  this  suit  was  tried,  had  become  in- 
corporated into  West  Virjrinia. 

It  may  be  conceded  that  tlie  decision  on  this 
Bubj<*et  could  he  reviewed,  if  the  record  showed 
a  state  of  case  in  which  this  provision  of  the 
Constitution  was  applicable,  but  in  the  absonce 
•of  this  we  cannot  consider  the  point,  whatever 
may  be  the  hardship  of  this  particular  suit. 
The  some  constitutional  provision  which  or- 
dains "that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records,  and 
judicial  proceedinjrs  of  every  other  state.**  also 
ordains  that  "the  Congress  may  by  general  laws 
pre*»crihe  the  manner  in  which  such  acts,  rec- 
ords, and  proceedings  shall  Ik*  proved,  and  the 
effet't  thereof.**  Congress  acted  on  this  subject, 
and  on  the  20th  of  Mav,  1700  (1  Stat,  at  L. 
122),  prescribed  the  manner  in  which  judicial 
records,  and  the  proceedings  of  the  courts  of 
any  state  shall  be  authenticated,  so  as  to  be  con- 
«idere<l  proved  and  admitted  in  any  other  court 
in  the  United  States.  This  act  declares,  further, 
that  the  said  records  and  judicial  proceedings, 
authentirat«*d  as  aforesaid,  shall  have  such  faith 
ond  credit  given  to  them  in  every  other  court 
242*1  within  the  Ignited  "States *as  they  have, 
by  law  or  usajje,  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken. 
The  nuule  of  authentication  prescribed  by  the 
1}>  V  re.]uir»'s  the  attestjition  of  the  clerk  with 
ln<  si'il  attached  and  the  certificate  of  the  judgt* 
th!'t  tlie  attestation  was  in  due  form.  If  a  ju- 
difi'l  proeee'Ung  has  the  effect  of  record  evi- 
detiei*  in  the  courts  of  the  state  from  which  it  is 
taken,  it  has  the  same  effect  in  the  courts  of 
everv  otiier  state.     To  receive  this  conclusive 

» 

effect.  lu»wever,  it  must  not  only  be  pleaded  but 
proved  in  conformity  with  the  act  of  Congress 
on  the  subject.  Unless  this  is  done  there  is 
nothing  for  this  court  to  act  upon. 

It  is  only  throngli  the  instrumentality  of  the 
«t;itnte  that  the  clause  of  the  Constitution, 
which  the  plaintiff  in  error  relies  on.  can  be  in- 
vok<*d  for  his  protection.  Legislation  was  re- 
quired to  make  the  constitutional  provision  ef- 
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fective,  and  this  having  been  done  by  a  general 
law,  it  requires  no  argument  to  show  that  a 
party  cannot  claim  that  a  right  under  the 
Constitution  and  law  has  been  denied  by  a  state 
court,  unless  he  has  used  the  means  for  his  pro- 
tection which  the  statute  directs. 

This  the  plaintiff  in  error  failed  to  do.  He  re- 
lied for  his  justification  upon  letters  of  admin- 
istration granted  in  18tJ3  by  the  county  court  of 
Monroe  county,  while  it  was  a  part  of  Virginia, 
but  did  not  furnish  the  legal  evidence  required 
to  establish  the  existence  of  the  record.  ft 
would  seem  that,  in  Virginia,  the  tribunals  in- 
trusted with  probate  business  were  designated 
by  the  name  of  county  courts;  while  in  West 
Virginia  the  circuit  courts  of  each  county  were 
empowered  to  grant  letters  of  administration. 
Doubtless  the  county  court  records  of  Monroe 
county  were  transferred  to  the  custody  of  the 
clerk  of  the  circuit  court,  after  West  Vircrinia 
was  admitted  into  the  Union.  This  is  fairly  in- 
ferable from  the  fact  that  the  only  evidence  of- 
fered of  the  grant  of  letters  in  1*803  was  the 
transcript  of  the  records  of  the  county  court, 
under  the  hand  of  Lewis  Callaway,  stvling  him- 
self clerk  of  the  Monroe  county  circuit  court. 

Tins  proof,  if  received  by  the  state  court  as 
sufllcient  to  "establish  the  record  of  a  [*243 
judicial  proceeding  in  Monroe  county,  while  a 
part  of  Virginia,  lacked  the  formalities  required 
by  the  act  of  Congress.  The  seal  of  the  county 
court  was  wanting,  as  well  as  the  certificate  of 
the  presiding  magistrates.  It  \vi]\  not  do  to  say 
that  they  could  not  lie  procured  on  account  of 
the  anomalous  condition  in  which  the  records 
of  the  county  were  placed  by  the  change  of  juris- 
diction. There  is  nothing  to  show  that  any 
effort  was  made  to  supply  the  omission.  In 
fact  the  case  does  not  seem  to  have  been  tried 
in  reference  to  the  conclusive  effect  of  the  judg- 
ments of  one  state  in  the  courts  of  another.  It 
rather  seems  to  have  been  tried  on  the  theory 
that  the  judgment  was  void  because  the  court 
granting  the  letters  wei-e  disloyal.  Indeed, 
neither  in  the  pleading  nor  proof  is  the  par- 
ticular provision  of  the  Constitution  on  this 
subject  relied  on.  It  is  certainly  not  set  up 
in  words,  nor  from  the  pleading  itself  could  an 
inference  even  be  drawn  that  Monroe  county  in 
1806  was  not  in  the  same  state  as  in  1863.  It 
is  only  through  the  history  of  the  country  that 
we  ascertain  tiiis  fact. 

It  may  l>e  that  the  attention  of  the  court  be- 
low was  called  to  the  conclusive  effect  of  ju- 
dicial proceedings  under  the  Constitution  and 
laws  of  Congi-ess,  but  if  so,  there  is  nothing  in 
the  record  to  show  it.  It  is,  doubtless,  un- 
fortunate that  the  plaintiff  in  error  did  not  in 
proper  terms  set  up  the  right  he  now  claims, 
and  conform  his  proof  to  the  requirements  of 
tlie  law.  If  he  had  done  so^  and  the  decision 
had  been  adverse  to  him,  he  could  have  had  it 
reviewed  here,  although  the  question  would  still 
arise  whether  the  constitutional  provision  con- 
cerning the  effect  of  judgments  of  different 
states  would  be  applicable  on  account  of  the 
transfer  of  Monroe  county  to  the  jurisdiction  of 
West  Virginia. 

As  the  case  is,  the  Federal  question  is  not  pre- 
sented at  all,  and  the  icrit  of  en'or  must  he  dis- 
missed for  icant  of  iurisdictioiu 
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ANN  PAYNE. 

(8e€  8.  C  14  Wall.  252-257.) 

^ttif  to  recover  share  of  an  estate — parties  to — 

none  hut  parties  can  be  heard — tchat  interest 

allowed  against  an  administrator. 

*1.  In  a  suit  In  the  circuit  court  of  the  United 
IStates,  by  a  distributee  of  the  estate  of  a  decedent, 
to  recover  a  distributive  share,  the  mere  fact  that 
the  administrator  Is  ordered  to  account  before  a 
master,  does  not  make  parties  all  who  were  en- 
titled to  distribution,  nor  authorize  a  decree  in 
their  <avor. 

2.  If  such  persons  do  not  appear  before  the  mas- 
ter, no  decree  can  be  made  for  or  against  them. 
t>ecause  they  would  not  be  boijnd  thereby. 

3.  If  they  should  appear  and  claim  an  interest.  If 
there  are  controverted  matters  between  them  and 
the  administrator  outside  of  the  mere  accountiuK 
to  be  made  by  him.  this  can  only  be  decided  on 
proper  pleadinn  and  reinilar  hearing  by  the  court. 

4.  A  bill  which  seeks  to  set  aside  a  fraudulent 
receipt  obtained  by  an  administrator  from  one  dis- 
tributee, and  to  recover  the  amount  coming  to  that 
distributee,  is  not  a  suit  in  which  all  other  per- 
sons interested  in  the  estate  can  be  heard,  unless 
they  are  made  parties  or  make  themselves  parties  to 
the  suit  in  some  appropriate  mode. 

5.  In  a  state  where  the  law  allows  ten  per  cent 
per  annum  interest,  a  decree  will  not  be  reversed 
oecause  it  allows  axalnst  a  fraudulent  adminis- 
trator eight  per  cent  interest,  with  annual  rests. 

[No.  158.] 
Argued  Apr.    2,  187^.    Decided    May  (?,  1812. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  ca&e  is  stated  by  the  court. 

Mr.  J.  B.  Henderson,  for  appellantfi: 

Tlie  value  of  the  estate  in  June,  1865,  depend- 
ing upon  the  amount  of  interest  received  by 
Hook  from  1801  to  18455,  or  during  the  existence 
of  the  war,  the  broad  question  is  presented  in 
this  cnse:  "Have  the  complainants,  being  alien 
enemies,  any  claims,  either  at  law  or  in  equity, 
against  Hook  for  interest,  during  said  period?" 
The  testimony  shows  that  the  money  and  assets 
of  the  estate  not  being  needed  for  the  payment 
of  debt?,  was  subject,  under  the  laws  of  the 
state  of  Missouri  to  distribution.  The  law  it- 
aelf  withheld  from  Hook  the  power  to  discharge 
himself  and  sureties  from  liability.  It  did 
more.  It  made  the  payment  a  penal  oirense. 
All  intercoTirse  was  interdicted.  Should  he  be 
charged  with  interest,  as  is  insisted  upon,  it 
would  present  the  anomaly  of  the  law  itself, 
while  punishing  payment  as  an  act  of  dis- 
obedience, likewise  flagrante  bello  raising  in  be- 
half of  an  alien  enemy  an  implied  assumpsit 
against  its  own  citizen.  The  rules  in  regard 
to  charging  interest  against  trustees,  at  the 
rate  of  interest  which  the  law  implies  from  the 
posRe*»sion  of  the  fimds.  where  the  trustee  has 
failed  to  keep  an  exact  account  of  the  date  of 
the  receipt  of  money  and  its  subsequent  dis- 
ponal.  can  have  no  application  in  favor  of  an 
alien  enemy.  Thus  Hook,  having  in  his  hands 
the  estate  before  the  beginning  of  the  war,  is 
liable  for  that  estate  at  its  close.  Nor  is  ho 
liable  for  interest  on  it.  nor  for  losses  accruing 
thereto,  although,  amid  "the  clash  of  arms"  he 
may  not  have  pursued  the  civil  rules  laid  down 
for  the  investment  of  money. 

See  1  Pet.  (C.C.)  447,  524;  Hoare  v.  Allen,  2 
Ball.  102:  Foxcraft  v.  Vaqle,  2  Dall.  132;  Ward 
V.  ^miih.  7  Wall.  453,  19  L.  ed.  210;  Denniston 
V.  hnhrir,  3  Wash.  306;  15  Am.  Law  Reg,  (vol. 

•Headnotes  by  Mr.  Justice  MTller. 
14  Wall. 


G,  X.  S.)  732;  Tucker  v.  Watson,  6  Am.  Law 
Reg.  (X.  S.)  220;  U.  S.  v.  Grossmayer,  9  WalL 
72,  19  L.  ed.  627 ;  Prise  Cases,  2  Black,  635.  17 
L.  ed.  459;  Mrs.  Alexander's  Cotton,  2  Wall. 
404,  17  L.  ed.  915;  The  Venice,  2  Wall.  258,  17 
L.  ed.  866 ;  Mr.  Jefferson's  Letter  to  Mr.  Ham- 
mond, 1  Am.  St.  Papers,  289 ;  Blake  v.  Quash,  3 
McCord,  340;  Dickinson  v.  Legare,  1  Desaus, 
537;  Davis  v.  Wright,  2  Hill  (S.  C.)  560; 
Bracer  v.  Hastie,  3  Call.  Pa.  22;  Chamberlain 
V.  Brown,  2  Bland,  221,  n.;  Christie  v.  Ham- 
mond,  2  Bland.  645,  n.;  Bordley  v.  Eden,  3  Har. 
&  McH.  167 ;  4  H.  &  McH.  161 ;  5  Call.  133 ;  The 
Rapid,  8  Craneh,  LIS:  15  Johns.  24;  16  Johns. 
438:  16  Johns.  510;  Vattel,  Droit  des  Gens,  ^. 
•h  ch.  5,  $  70;  Grotius,  de  Jure  Belli  ac  Pacis, 
ch.  3,  §  0,  ch.  4,  8  13;  Vesey,  71 ;  Wliart.  Int. 
r^w,  §§  305,  317;  7  Taunt.  43;  Dorsey  v.  Kyle, 
30  Md.  512;  8  Am.  Uw  Reg.  34;  8  Chicago 
I^gal  Xews,  26  lb.  82. 

The  circuit  court,  however,  erred  in  applying 
the  rules  of  interest  adopted  against  Hook*  for 
the  reason  that  the  evidence  showed  that  he  had 
received  no  such  rate  of  interest  on  the  whole 
estate.  He  accounted  regularly,  from  year  to 
year,  in  his  annual  settlements  for  interest, 
and  it  is  to  be  assumed  as  true  that  the  court, 
having  supervision  of  the  estate,  investigated 
the  matters  of  his  accounts.  They  were  ap- 
prised of  the  difticulties  attending  the  lending 
of  the  money.  Judges  Johnson,  Turner.  B-irt- 
ley,  and  also  Bailey  and  X'olley.  clerks  of  the 
Callaway  county  court,  whoie  testimony  is 
found  in  the  record,  all  show  the  state  of  affairs 
existing  during  the  war,  in  the  locality  where 
the  administration  was  pending.  The  testi- 
mony of  a  great  number  of  the  prominent  busi- 
ness men  of  that  country  show  the  absolute  im- 
possibility of  lending  money  at  any  rate  of 
interest,  or  even  of  lending  it  with  an  obligation 
to  return  the  principal  free  of  interest.  Money, 
when  a  loan  could  be  obtained  at  all.  was  never 
obtained  at  eight  per  cent  simple  interest.  Oold 
was  considered  the  safest  investment.  This 
fact  all  the  witnesses  concur  in.  Taking  this 
testimony  as  being  worthy  of  belief,  we  must 
suppose  that  the  Callaway  county  court,  hav- 
ing jurisdiction  over  Hook,  did  charge  him  upon 
the  whole  estate,  taking  into  consideration  the 
necessary  time  for  receiving  and  paying  out 
moneys  the  difliculties  of  loaning  the  money, 
and  all  the  attendant  facts,  such  rate  of  inter- 
est as  he  ought  in  equity  to  have  been  charged 
with.  The  settlements  stand  unimpeached  for 
fraud,  and  are  judgments  of  a  court  of  comi>e- 
tent  jurisdiction,  and  Jwe  claim  that  prima  facie, 
at  least  in  the  absence  of  proof  to  the  contrary, 
that  these  settlements  must  be  taken  as  the  best 
evidence  of  the  amount  of  money  in  Hook*3 
hands  at  the  date  of  Hook's  settlement  in  Mav, 
1865 — ^just  previous  to  his  visit  to  Virginia, 
when  he  purchased  the  estate,  or  obtiiined  from 
complainants  a  release  of  their  shares  of  the 
estate,  upon  payment  to  each  of  $5,000. 

The  settlements  of  Hook  not  being  impeached 
for  fraud,  are  at  least  prima  facie  evidence  that 
he  had  not  a  greater  amount  in  his  hands  than 
the  sum  therein  charged  against  him.  They 
are  eqiially  evidence  for,  as  well  as  against  him. 

See.  PfCO«  V.  Biddle,  36  Mo.  20;  .33  111.  219: 
4  Halst.  70. 

The  general  rule  is  now  established,  that  ex> 
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ecutors  or  administrators  are  not  chargeable 
with  interest  except  where  tliey  have  received 
interest  or  used  the  money,  or  retained  it  un- 
reasonably after  they  ought  to  pay  it  out  to 
claimants,  or  to  account  to  the  court. 

9  Pick.  360;  2  J.  J.  Marsh.  11K>;  6  Dana,  3; 
Boimlon  V.  Dyer,  18  Pick.  2;  1  Am.  L.  Cas.  363; 
13  Mass.  232:  1  Pick.  530;  18  Pick.  2;  4  Met. 
317:  4  Ilalst.  70;  6  Ilalst.  145;  4  Har.  lOG;  3 
De^aus.  241;  7  Verg.  173;  41  Pa.  500;  5  Rawle, 
334:  16  How.  53.t:  45  Barb.  182;  14  Mo.  116. 

The  current  of  authority  is  decidedly  against 
the  allowance  of  compound  interest  in  anv  case. 
See  f^chicffcUn  v.  Steirart,  1  Johns.  Ch.  620. 

It  has  been  repeatedly  held  that  mere  neglect 
to  invest  the  money,  or  a  mistaken  or  impro|>er 
investment*  without  gross  delinquency  of  cor- 
ruption, does  not  ju<*tifv  compound  interest. 

13  Eng.  L.  &  R.  304:'  0  Eng.  L.  &  E.  60;  1 
Ashm.  .57;  2  Rawle,  305;  5  Rawle,  325;  7  Serg. 
&  R.  264 :  5  Pa.  87. 

Merely  mingling  the  trust  money  with  that 
of  the  trustee,  is  not  suflicient  to  charge  him 
with  compound  interest. 

1  Hopk.  Ch.  24:  In  re  fitafford,  11  Barb.  353; 
Fnu  V.  Hoirr,  1  Pick.  527. 

The  circuit  court  erred  in  entertaining  juris- 
diction of  a  cause  of  action  arising  out  of  the 
dealing?*  between  Hook  and  those  parties  who 
file.l  a  statement  of  facts  before  the  master. 
The  subject-matter  of  the  statement  of  fact  con- 
tained the  substance  of  an  original  bill  in 
equity,  upon  wliich  the  master  in  chancery,  not 
beinff  clothed  with  judicial  power,  could  not  ad- 
judicate. The  rights  of  the  parties,  growing 
out  of  those  subsequent  transfers,  being  passed 
upon  by  him,  such  proceedings  were  eoram  non 
iu^iee'  Said  causes  of  action  were  cognizable 
by  the  circuit  court  in  the  exercise  of  its  origi- 
nal chancerA*  jurisdiction,  upon  bill  and  answer, 
according  to  the  usual  course  of  proceeding.  To 
tack  these  causes  upon  another  and  submit  them 
to  the  adjudication  of  its  ministerial  ofTieer.  was 
not  only  irregular,  but  absolutely  without  au- 
thoritv  of  law. 

Urfisrs,  GloTer  Sc  Sliepley,  for  appellee: 

When  an  administrator  or  trustee  mixes  up 
his  own  money  with  that  of  the  trust,  or  uses 
it  or  lends  it  and  is  not  ready  to  pay  when  he 
should,  he  shall  pay  interest  on  the  princi^Mil, 
and  if  he  invests  or  deposits  the  trust  money  in 
his  own  name,  without  describing  it  in  some 
way  as  property  of  the  trust,  he  shall  account 
for  any  loss  that  happens. 

Jarot  V.  Km  met  t,  11  Paige,  142;  Jenkins  v. 
Waller,  8  Hill  &  .7.  218;  Rpear  v.  Tinlham,  2 
Barb.  Ch.  211 ;  Clemens  v.  Caldtrell,  7  B.  Mon. 
171:  Sttrhidall  v.  f^inndall  8  Ired.  Eq.  286; 
fifnnleff^fi  Appeal,  8  Pa.  431 ;  Morris  v.  Wallace, 
3  Pa.  323:  Com.  v.  MeAUster,  28  Pa.  480. 

When  an  administrator  or  trustee  loans,  in- 
vests, deposits,  or  uses  the  trust  funds  and  fails 
to  disclose  the  uses  or  amount  of  interest  or 
profit  received  he  shall  he  charged  with  the 
highest  rate,  and  rests  made  in  the  account 
upon  the  presumption  that  he  received  com- 
pound interest. 

Clemens  v.  Caldwell,  7  B.  Mon.  171;  Moore  v. 
Beauehamp,  5  Dana,  70;  Stcindall  v.  Flwindall, 
8  Ired.  Eq.  286:  /»wf.  Co.  v.  Lyneh,  11  Paige, 
520;  Jennison  v.  Hapyood,  10  Pick.  104;  Benthj 
V.  f^hrevef  2  Md.  Ch.  219;  Bar  net/  v.  Saunders, 
888 


16  How.  535.  Ten  per  cent  is  the  highest  rate 
of  interest  im  Missouri.  R.  S.  1865  and  1S55» 
tit.  Interest, 

The  interlocutory  decree  directed  the  master 
to  inquire  and  report  who  were  the  other  dis- 
tributees of  said  estate,  what  payment  hod  been 
made  to  them,  and  what  was  due  to  them. 

The  proceedings  in  the  master's  office  were  in 
accordance  with  the  ordinary  practice  in  such 
cases.  The  distributees,  not'  originally  parties 
to  the  suit.  ap{)eared  and  filed  a  statem^t  of 
facts,  wliieh  was  answered  by  the  defendants 
and  proofs  heard. 

See  2  Dan.  Ch.  PI.  and  Pr.  Perk.  ed.  title 
Proeeedings  in  the  Master's  Office,  pp.  1175, 
1103,  1200.  1201,  120.V1220,  inclusive;-  Rrmnrn 
V.  Remsen,  2  Johns.  Ch.  405. 

Tliere  is  no  pretense  that  those  who  app<*ared 
before  the  master  did  not  make  a  satisfartory 
and  suflicient  statement  of  facts.  No  pli'a  of 
surprise  is  set  up.       It  is  only  said  that  they 

:  had  no  riuht    to    appear.      Crone  v.  0*D*'ll,  2 

I  ITogan,  144. 

^Ir.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Ann  Payne,  a  citizen  of  Virginia,  filod  a  hill 
in  chancery  in  the  circuit  court  of  the  I'nited 
States  for  ^fissouri,  agnin«t  'Zadok  f*253 
Hook  and  others^  citizens  of  the  state  of  Mis- 
souri. 

Hook  had  acted  as  administrator  of  the  estate 
of  Fielding  Curtis,  and  the  other  defendants 
were  sureties  on  his  official  bond,  and  t  lie  ob- 
ject of  the  bill  was  to  assert  the  right  of  plain- 
tiff, as  one  of  the  heirs  of  Curtis,  to  an  account 
and  a  distribution  of  the  assets  in  Hook's  hand. 

But  she  had  received  of  Hook  a  certain  sum 
of  money,  in  consideration  of  which  she  had 
signed  a  paper  which  might  be  callcil  either  a 
release  or  assignment  to  Hook  of  all  her  inter- 
est in  the  estate  of  which  he  was  administrator, 
and  she  charged  in  her  bill  that  this  iu'^trument 
had  been  procured  by  fraud,  and  prayed  to  have 
it  set  aside  and  held  for  naught. 

She  also  chargt»d  that  certain  settleraenti 
made  by  Hook  with  the  county  court,  uhich  had 
probate  jurisdiction  of  such  matters,  were 
ifraudulent:  and  she  prayed  that  they  be  re- 
stated: and  she  alleged  that  she  was  entitled  to 
one-eighth  part  of  the  e«4tate  of  Fieldin:^  Curtis 
on  final  distribution,  and  prayed  that,  on  a  fair 
statement  of  the  administrator's  account,  a  de- 
cree be  rendered  in  her  favor  for  the  one  eighth 
of  the  sum  found  in  his  hands  subject  to  distri- 
bution. Susan  Curtis  and  Mary  Gwinn,  each 
of  whom  held  a  like  interest  with  Ann  Payne  in 
the  estate,  had  signed  the  same  papers,  and 
each  of  them  brought  a  similar  suit  to  that 
brought  by  Ann  Payne  in  the  same  court;  and 
though  the  bills  in  these  cases  are  not  in  the 
record,  it  is  conceded  that,  except  in  the  name  of 
the  plaintiffs,  they  are  identical  with  that  of 
Ann  Payne.  These  suits  were  consolidate!  before 
answer  by  order  of  the  court,  and  were  treated 
in  the  subsequent  proceedings  as  one  case. 

The  defendants  answered,  and  the  court  made 
an  interlocutory  decree  setting  aside  the  relief 
given  by  the  plaintiffs  and  the  settlements  made 
by  Hook  with  the  county  court,  and  anpointed 
a*  master  to  state  an  account  with  Hook  as  ad- 
ministrator, and  he  was  directed  to  inquire  what 
otlier  perhons  were  interested  in  the  ^**tat<»  h^ 
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«ides  thp  clnimant,  and  to  report  what  pay 
tnents,  if  any,  liad  boen  made  to  them,  and  wh^' 
"\va»  due  to  them  respectively  at  the  date  of  th- 
report. 

1J54*]  •The  report  of  the  mawter  9eem»  U 
have  >)een  based  upon  dilig^ent  inquiry  and  ac 
<»urate  information,  and  if  the  principles  or 
which  it  13  founded  are  sound,  there  seems  tr 
be  no  reason  to  question  the  facts  on  which  it 
proceeds. 

It  charffes  the  administrator  with  interest  on 
all  that  came  to  his  hands,  at  the  rate  of  ten 
I>er  cent  per  annum,  with  annual  rests.  It 
reports  the  names  of  all  who  are  entitled  to  dis- 
tribution, which  the  master  believes  he  has  cor 
rectly  ascertained.  He  says  that  some  of  these 
appeared  before  him,  either  in  person  or  by 
attorney,  and  claimed  their  rifrhtfc  in  the  estate, 
while  others  did  not,  and  he  gives  the  names  of 
tho?«e  who  did  and  those  who  did  not.  He  re- 
ports that  as  to  some  that  appeared,  they  had 
piven  releases  similar  to  those  given  by  plain- 
tiff: and  that  though  this  was  shown,  he  dis- 
regarded them  and  allowed  their  interest  as 
though  the  releases  were  void,  and  ascertains 
and  reports  what  is  due  to  each  distribntee. 
whether  appearing  or  not.  The  final  decree 
modified  the  report  by  substituting  eight  per 
cent  per  annum  as  the  rate  of  interest,  and 
confirmed  it  in  all  other  respects,  and  made  a 
fipal  decree  distributing  the  estate  according  to 
the  report,  and  ordering  Hook  to  pay  to  each 
person  the  specific  sum  found  due,  with  in  ter- 
sest from  the  date  of  the  report. 

Many  objections  are  taken  to  this  decree — a 
few  only  of  which  will  be  noticed. 

1.  We  are  of  opinion  that  all  that  part  of  the 
decree  which  attempts  to  settle  the  rights  of 
the  parties,  who  were  neither  plaintiffs  nor  de- 
fendants in  the  original  suit,  must  l)e  reversed. 

\\i'  do  not  propo?je.  in  this  case,  to  lay  down 
any  preci<»e  rule  on  the  subject  of  adjusting  ad- 
ministrators* accounts  in  the  Federal  courts,  or 
how  far  certain  persons,  not  made  parties  in 
the  original  suit,  or  incapable  of  being  made 
parties  by  reason  of  their  citizenship,  may  or 
may  not  come  in  l)efore  the  master,  on  a  gen- 
eral accounting,  and  protect  their  rights:  nor 
do  we  intend  to  go  into  that  question. 

In  tjie  case  before  us  persons  reprt'senting  a 
considerable  interest  in  value  have  not  appeared 
at  all.  As  to  them  we  hold  it  to  be  clear  that 
they  cannot  be  bound  by  the  decree  rendered  in 
this  ease,  and  they  have  an  tmdoubted  right 
to  bring  ?uch  a  suit  or  institute  such  other 
proceeding  as  th*»  law  authorizes  for  the  asser- 
tion of  their  rights,  notwithstanding  this  decree. 
256*  j  •It  follows  from  fliis  also,  that  as  they 
are  not  hound  by  it,  so  Hook,  the  administra- 
tor, cannot  be  bound  by  a  decree  which  does 
not  bin<l  them  as  to  aiiy  rights  to  l>e  contro- 
vert hI  l)etween  them  an<l  him. 

It  is  also  equally  clear  that  if  Hook  had  paid 
money  to  any  other  parties  who  did  not  ap|K*ar 
lief  ore  the  master,  and  had  made  a  purchase  of 
th«*  iiiti'rest  of  these  parties  in  the  estate,  that 
purelias<»  could  not  l)e  set  aside  and  held  for 
nnuglit  \>itiiout  such  adversary  proceedings  he- 
twi-en  them  and  Hook  as  would  give  him  a  fair 
hearing  on  that  subject.  They  should  have 
filed  .Murh  a  bill  as  the  present  plaintiffs  did, 
nnd  the  question  of  the  fraud  should  have  been 
d4  Wall. 


■card  and  decided  by  the  court.  It  by  no  means 
ollows  that  because  the  court,  on  full  hearing, 
et  aside  his  purchase  from  Ann  Payne,  that  the 
naster  could  without  pleading  or  trial  assume 
hat  all  other  purchases  were  equally  fraudu- 
Vnt. 

Another  reason  for  this  may  be  found  in  the 

lature  of  the  original  bills.     Although  there 

u'e  three  of  them  there  is  no  attempt  to  make 

he  other  distributees  parties,  nor  do  they  make 

»ach  other  parties  to  tneir  separate  bills.    They 

ire  each  framed  on  the  basis  of  setting  aside 

Mie  release  executed  by  them,  in  which  no  other 

listributee  had  any  interest,  and  each  claims  for 

herself  the  one-eighth  to  which  she  is  entitled, 

without  any  prayer  for  general  accounting  or 

general  distribution.     The  consolidation,  then 

of  these  cases  does  not  change  this  feature  A 

the  relief  sought,  and  the  ground  of  that  relief, 

namely:  the  fraud  in  obtaining  the  release. 

These  bills  are  obviously  not  framed  on  any 
theory  of  a  final  settlement  of  the  estate  and 
distribution  among  all  entitled.  Tiiey  are 
merely  brought  to  obtain  for  each  plaintiff  the 
H|)ecial  relief  from  the  fraudulent  release  and 
tlie  specific  sum  of  money  due  to  each  from 
Ifook,  and  on  this  theory  it  is  that  counsel 
brought  three  separate  suits  instead  of  one. 

For  these  reasons  we  are  of  opinion  that  the 
only  relief  to  be  administered  in  this  case  is 
that  in  favor  of  the  three  complainants. 

2.  It  is  strongly  urged  upon  us  that  the  ac- 
count stated  against  the  administrator  is  too 
hard  to  be  justified,  in  reference  ♦to  the  [^257 
interests,  both  as  regards  the  rates  charge<l  and 
the  annual  rests. 

The  laws  of  Missouri  allow  a  conventional 
rate  of  interest  not  exceeding  ten  per  cent.  The 
master  stated  the  account  on  that  basis,  but 
the  court  below,  on  mature  consideration,  re- 
duced the  rate  to  eight  per  cent  and  we  are  not 
disposed  to  disturb  that  decision.  The  annual 
rest  is  one  which  can  hardly  be  sustained  in  a 
case  of  honest  administration  unless ,  it  be 
shown  that  the  amount  so  ascertained  was  actu- 
ally received.  But  there  are  circumstances  in 
this  case  which  seem  to  justify  the  decree  of  the 
court  so  far  as  to  disincline  us  to  interfere  witli 
it  on  that  point.  The  administrator  is  shown 
to  have  mixed  the  funds  \\ith  his  own,  and  to 
liave  used  them  for  purposes  of  speculation  for 
his  own  profit.  The  assets  lor  which  he  was 
held  accountable  were  almost  exclusively  notes 
due  the  intestate,  bearing  ten  per  cent  inter- 
est and  collected  by  the  administrator.  Tn  his 
settlement  with  the  county  court  he  rendered 
no  account  of  the  interest  received  on  these 
notes,  nor  any  interest  account  for  the  use  of 
the  money  after  it  came  to  his  hands,  nor  of 
the  profits  made  by  him  by  its  use  in  his  own 
business  transactions.  He  is  shown  to  have 
made  private  arrangements  to  settle  separately 
with  the  distributees,  or  to  buy  out  their  inter- 
ests, and  these  have  been  shown  to  l>e  accom- 
panied with  fraud  and  without  any  fair  state- 
ment of  the  condition  of  the  estate,  and  ho  kept 
no  separate  account  of  the  trust  funds  in  his 
hands.  Under  such  circumstances  we  are  of 
o]>iuion  that  he  should  be  held  to  account  for 
all  that  he  might  have  made  by  the  use  of  the 
money,  and  as  the  master  and  the  circuit  judges 
have  held  that  he  might  have  invested  an<l  re- 
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invested  annually,  at  eight  per  cent,  we  will 
not  disturb  their  finding?. 

The  decree  in  favor  of  Ann  Payne,  and  Susan 
Curtis,  and  Mary  Gwinn,  is  affirmed,  and  the 
decrees  in  favor  of  the  other  parties  are  re- 
versed, and  the  case  remanded  to  the  circuit 
court  with  directions  to  dismiss  the  case  as  to 
them  without  prejudice,  and  that  each  party 
pay  their  own  costs  of  appeal. 


JAMES  S.  EASLEY,  et  ah,  Appts. 

V. 

JOHN  H.  KELLOM  et  al. 
(See  S.  C.  14  Wall.  279-282.) 

Mortgage  on  government  land — competition  in 
bidding — bill  of  rerietc, 

1.  Where  a  mort^^aj^r  of  (;overninent  land  had 
no  title  the  subsequent  sale  by  the  government 
asenty  c<»nvoyed  a  i?ood  title  to  the  purchasers, 
clear  of  the  mortsaf^. 

2.  An  agreement  looking  to  a  combination  to  pre- 
vent competition  In  bidding  at  the  government 
sale.  \»  an  objection  which,  if  valid,  can  only  be 
taken  bv  the  government  Itself. 

3.  A  bill  of  review  may  l»e  maintained  on  the  dls- 
coverv  of  an  agreement  which  was  absent  at  the 
trial,*  which  absence  was  satisfactorily  accounted 
Xor. 

[No.   157.] 

Argued  Apr.  S,  1812,  Decided  May  6,  1872, 

APPEAL  from  the  Circuit  Court  oi  the  United 
States  for  the  District  of  Nebraska. 
The  case  is  stated  by  the  court. 
Messrs,  J,  M,  Woolworth,  and  Jas.  Huffiiea 
for  appellants. 

Mr,  Idjutmn  Trumbull  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opmion 
of  the  court: 

This  case  was  commenced  by  a  bill  filed  by 
the  appellants.  Easley  and  Willingham,  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust,  date<l 
June  25,  1857,  given  by  Harrison  Johnson,  to 
secure  the  payment  of  his  note  for  $5,600.  The 
mortgage  covered  the  west  Half  of  a  pre-emp- 
tion right  of  ItJO  acres  claimed  by  Johnson, 
within  the  limits  of  the  city  of  Omaha.  Some- 
time afterwards  the  city  of  Omaha  filed  a 
eavcat  against  Johnson's  claim,  and  on  the  20tli 
of  December,  1850,  the  commiHsioner  of  the  land 
oflSce  notified  the  local  register  and  receiver 
that  Johnson's  certificate  of  location  had  been 
canceled.  Thereupon  the  property  was  adver- 
tised for  sale  as  a  part  of  the  public  land.  John- 
son being  largely  in  debt,  it  was  proposed  be- 
tween him  and  some  of  his  creditors  to  bid  off 
tlie  property  as  cheaply  as  possible,  so  that  the 
creditors  might  receive  satisfaction  for  their 
claims,  and  that  something  might  be  left  for 
280*]  him.  'An  agreement  whs  lor  this  pur- 
pose drawn  up  and  signed  by  Johnson  and  sev- 
eral of  his  creditors:  but  the  appellants  and 
one  or  two  others  refused  to  come  into  it.  They 
insisted  on  their  priority  of  lien.  The  sale  took 
place  in  August,  1860.  In  pursuance  of  the 
agreement.  Johnson  bid  off  the  southern  half 
of  the  160  acres  at  the  minimum  government 
price  in  the  name  of  his  mother:  and  the  de- 

NoTE. — Pre-emption  tiohts — see  note  to  U.  8.  v. 
Fitzgerald.  10  L.  ed.  U.  8.  785. 

Bill  of  rcvicir,  nature  of;  ichcn  man  be  brought : 
Kko  may  maintain;  time  tcithin  which;  ichat  it 
fhould  contain — nee  note  to  B'k  of  U.  8.  v.  KItchle, 
8  L.  «d.  U.  8.  800. 
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j  fcndant,  John  H.  Kellom,  on  behalf  of  the  cred- 
itors, bid  off  the  northern  half:  each  part  con- 
taining forty  acres  of  the  land  mortgaged. 
Kellom  executed  conveyances  to  the  other  cred- 
itors who,  with  himself,  had  signed  the  agree- 
ment, 80  as  to  divide  between  them  the  eighty 
acres  purchased  by  him,  in  proportion  to  their 
claims  against  Johnson;  and  these  creditors 
gave  Johnson  acquittances  in  full.  Johnson's 
mother  has  been  in  possession  of  her  portion 
ever  since  the  sale,  he  living  on  a  portion  of  it. 

In  1866,  the  appellants  filed  their  bill  in  this 
case  to  foreclose  their  mortgage.  They  charged, 
first,  that  the  cancelation  of  Johnson *s  pre- 
emption right  was  procured  by  his  complicity 
and  acquiescence,  for  the  purpose  of  defrauding 
them  out  of  their  mortgage  debt,  and  paying 
the  other  creditors;  and  second,  that  when  the 
public  sale  took  place  it  was  agreed  between 
JohnBon  and  the  other  creditors  who  partici- 
pated in  the  purchase,  that  Johnson  was  to  have 
an  interest  in  the  said  purchase,  proportionate 
to  the  claims  of  those  creditors  who  did  not 
Hign  the  agreement,  so  that  he  might  afterward* 
make  settlements  with  them.  The  answer  denied 
these  charges:  and  further,  Sarah  A.  .Johnson, 
the  mother  of  Harrison  Johnson,  alleged  that 
she  was  a  bona  fide  purchaser  of  the  ei;jhty 
acres  purchased  by  her:  and  the  other  dpf»*nd- 
ants  alleged  that  Kellom  was  a  bona  fide  pur- 
chaser of  the  eighty  acres  purchased  by  him. 
They  further  insisted  that  the  complainifnt'» 
mortgage  or  trust  deed  being  made  by  Jolinsoii 
before  he  obtained  a  patent  of  the  land,  was 
void  by  the  12th  and  13th  sections  of  the  pre- 
emption act  of  September  4,  1841. 

*Vpon  these  pleadings  the  parties  [*281 
went  into  proofs.  No  evidence,  however,  wa» 
adduced  to  show  that  the  cancelation  of  .John- 
HonV  pre-emption  certificate  was  improperly  ob- 
taintMl,  antl  the  case  is  to  be  considered  upon 
the  hypothesis  that  he  had  no  valid  claim  and 
that  the  land  belonged  to  the  government  and 
was  properly  sold  as  such  in  1860. 

But  on  the  question  in  regard  to  the  agree- 
ment l)etween  Johnson  and  his  crediton*,  the 
preponderance  of  the  evidence  seemed  to  estab- 
lish the  allegations  of  the  bill.  Neither  the 
original  agreement  nor  any  copy  of  it  could  be 
found,  an<T  the  parol  evidence,  taken  after  the 
lapj^e  of  seven  years  (notwithstanding  the  stout 
assertions  of  Kellom  and  his  associativa  to  the 
contrary)  went  to  show  that  Johnson  had  re- 
»er\ed  an  interest  in  such  portion  of  the  land 
as  would  have  belonged  to  the  creditors  that 
failed  to  come  into  the  agreement.  .Tt)lmsiin 
himself  testified  this.  The  consequence  was, 
that  a  decree  was  entered  for  the  complainant 
against  Kellom  and  those  who  received  |>ortions 
of  his  purchase,  for  one  undivided  half  of  the 
property  in  their  possession,  covered  by  tlie 
mortgage. 

After  the  decree  was  entered,  a  copy  of  the 
agreement  was  accidentally  discovered  anil  i**as 
found  to  sustain  the  position  of  the  defentlant, 
that  no  provision  was  made  for  the  benefit  of 
any  creditor  but  those  who  signed  it.  A  bill  of 
review  was  thereupon  filed  by  the  defendants, 
and  the  circuit  court  pronounced  a  decree  in 
their  jfavor,  reversing  the  former  decree.  From 
this  decree  an  appeal  was  taken  to  this  court 
282*3     After  this  statement  of  the  case.  *it 

81  U.S. 


1871. 


BiGLEB  V.  WaLLEB. 


297-308- 


seems  difficult  to  find  any  ground  for  sustaining 
this  appeal.  Conceding  that  the  deed  of  trust 
held  by  the  complainants  would  have  been  valid 
as  against  Johnson  and  his  assigns,  had  his 
pre-emption  right  been  sustained,  still,  this 
right  was  not  sustained.  He  had  nothing  that 
he  could  mortgage  or  convey.  The  subsequent 
sale  by  the  government  agents  conveyed  a  good 
title  to  the  purchasers,  clear  of  the  mortgage. 
The  other  ground  on  which  the  appellants  re- 
lied, namely:  that  at  the  public  sale  Johnson 
had  made  some  reservations  in  his  own  favor, 
in  his  agreement  with  the  other  creditors,  for 
the  purpose  of  enabling  him  to  settle  with  the 
appellants,  is  taken  away  by  the  discovery  of  a 
copy  of  that  agreement.  It  contains  no  such 
provision  whatever.  On  the  contrary,  it  is  a 
mutuaj  agreement  made  for  the  sole  benefit  of 
those  who  executed  it. 

No  question  arises  here  in  reference  to  the 
eighty  acres  purchased  by  Johnson's  mother. 
The  original  decree  did  not  embrace  any  portion 
of  that,  and  no  appeal  from  that  decree  was 
taken  by  the  complainants. 

Some  observations  were  made  in  reference  to 
the  provision  of  the  agreement,  looking  to  a  com- 
bination to  prevent  competition  in  bidding  at 
the  government  sale,  but  that  objection,  if  valid, 
could  only  be  taken  by  the  government  itself. 

To  conclude,  the  copy  of  the  agreement  which 
was  discovered,  and  which  laid  the  foundation 
for  the  bill  of  review,  is  sufficiently  proved; 
and  its  absence  at  the  former  trial  is  satisfac- 
torily accounted  for. 

The  decree  must  he  affirmed. 


JAMES  BIGLER,  Appi,, 

WILLIAM  WALLER  et  al. 
(See  8.  C.  14  Wall.  297-308.) 
Notice  neceaeary,  on  eale  on  deed  of  iruai — 
purchaaer,  when  trustee — what  neceeeary  to 
trust — revival  of  suit, 

1,  Where  a  deed  of  trust  of  real  estate  stipulated 
that  in  case  of  a  sale,  the  trustee  should  frive  sixty 
days*  notice  in .  newspapers  in  Richitioiid  and  in 
tbe  city  of  New  York,  a  sale  without  such  Dotlce 
conveyed  do  title. 

2.  A  purchaser  at  such  sale  who  entered  in  pur- 
suance of  his  purchase,  claiming  title  in  liimseli  by 
virtue  tliereof;  is  chargeable  as  a  trustee,  though 
the  purchase  was  wholly  void. 

8.  But  actual  occupation  of  the  mortgaged  prem- 
ises Is  indispensable  to  the  existence  of  such  trust. 
A  false  claim  of  title  is,  of  Itself,  insufficient. 

4.  Such  purchaser  is  not  responsible  for  the 
waste  committed  upon  the  land  and  the  destruc- 
tion of  improvements,  which  was  done  by  the 
Confederate  mllitarv  forces  in  his  absence,  and, 
BO  far  as  it  appears,  without  his  knowledge. 

6.  Where,  upon  the  death  of  a  defendant  during 
the  pendency  of  a  suit,  the  suit  is  revived  as 
against  his  administrator,  but  not  against  his 
heirs,  no  decree  can  be  made  against  them. 

[No.  15L] 
Argued  Mar,  26,  1872.        Decided  May  6,  1872. 

APPEAL  from  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 
The  decree  of  the  court  below,  from  which 
this  appeal  was  taken,  found,  in  substance,  that 
upon  the  contract  between  Bigler  and  Waller, 
made  April  2,  1853,  there  was  due  from  Bigler 
to  Waller  May  10,  18G0,  on  account  of  pur- 
chase money  for  the  tract  of  land  mentioned 
therein,  the  sum  of  $13,000;  that  Waller  was 
entitled  to  interest  thereon  at  the  rate  of  six 
U  Wall. 


per  cent  per  annum,  except  from  April  19,  1861. 
until  May  26,  1865 ;  and  that  Bigler  is  entitled 
to  a  credit  of  $2,000  in  Confederate  notes  re- 
ceived by  Waller  in  October,  186.^,  and  them 
worth,  at  the  rate  of  thirteen  for  one,  $153.84 
in  United  States  coin,  with  interest;  but  that 
Bigler  is  not  entitled  to  compensation  for  dam- 
ages alleged  to  have  resulted  from  failure  of 
Waller  to  make  releases  of  portions  of  the  es- 
tate sold  by  him,  nor  for  other  acts  or  omis- 
sions charged  in  his  bill.  And  thereupon  the 
court  decreed  that  Bigler  pay  to  Waller's  ad- 
ministrator the  sum  of  $17,377.48  in  United 
States  coin,  and  to  the  several  defendants  their 
costs.  And  the  court,  dissolving  the  injunction, 
which  had  been  granted  Higler,  substituted  a 
trustee  in  the  place  of  Saunders,  with  power^ 
unless  the  said  sum  should  be  paid,  to  sell  so* 
much  of  the  land  embraced  in  the  deed  of  trust 
from  Bigler,  aB  had  not  been  by  him  sold  with- 
Waller's  consent. 

Messrs.  E.  L.  Fancher  and  J.  K.  Hayward 
for  appellant: 

This  cause  has  proceeded  on  an  erroneous 
assumption  from  the  time  it  was  first  decided 
by  Commissioner  Chahoon. 

Tlie  assumption  that  Waller's  foreclosure,  in 
1862,  was  a  nullity,  and  that  the  property  i»^ 
now  Bigler's,  is  an  error. 

We  contend  that  the  estate  does  not  belong- 
to  Bigler,  but  belongs  to  Waller,  under  his  fore- 
closure in  1862. 

Hence  the  bond  has  been  satisfied  by  the  sale- 
under  the  trust,  and  there  is  about  $1,100  of 
the  purchase  money  and  interest  thereon,  still 
due   Bigler,  under  the   foreclosure,   for  which 
Waller  is  liable. 

If  the  court  will  compel  Bigler  to  retake  title 
to  the  property,  then  what  was  Waller's  rela- 
tion to  the  estate  during  the  interregnum ,  and 
what  are  his  responsibilities,  if  any,  growing- 
out  of  that  relation  f      « 

It  cannot  be  said  that  Waller's  actual  rela- 
tion to  the  property  was  not  sufficiently  inti- 
mate to  warrant  his  being  said  to  be  in  actual 
possession,  because: 

1.  He  regularly  bought  it,  paid  lor  it,  and 
took  a  deed  thereof.  Possession  follows  the  title. 

2.  He  sold  thereafter  and  conveyed  it  away- 
(notwithstanding  the  sale  fell  through). 

3.  He  undertook  to  dispose  of  the  personalty- 
left. 

In  fact  he  exercised  all  the  acts  of  dominion 
over  the  property  possible  under  the  then  con- 
dition of  that  portion  of  the  country. 

Waller  took  the  esplees  for  four  years. 

See,  2  Smith,  L.  Cas.  641,  643,  n.  566,  6tb 
Am.  ed.  and  cases  there  cited. 

What  is  Waller's  liability  as  such  disseisor^ 
trespasser,  or  wrong-doer  T 

We  learn  from  Bracton,  p.  186,  187,  b,  Brit- 
ton,  ch.  42,  44,  and  from  1  Reeves'  History  Eng. 
Com.  p.  331,  et  seq,  (old  ed.  not  quarto) ,  that  a 
person,  wrongfully  in  possession  of  realty,  wa» 
liable  to  the  rightful  owner  for  all  the  damage 
done  to  the  property  while  the  wrong-doer  waa- 
in  possession.  This  was  ordinarily  found  by 
the  jury,  who  were  allowed  to  find  as  much  a» 
three  times  the  actual  damage  done. 

The  Year  Books  are  full  of  these  cases,  dted, 
margin  of  Liford*s  Case,  11  Co.  51. 

The  consequences  of  disseisin  to  the  disseisor 
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are,  a  liability  for  all  waste  and  for  mesne  prof 
its  made,  or  which  might  have  been  made. 

Dewey  v.  Oahom,  4  Cow.  .338,  and  cases  then 
cited  or  quoted;  Moore  v.  Huaaey,  Hob.  98,  and 
n.;  Liford*8  Case,  supra;  Symons  v,  Symons, 
Het.  66;  Brooks,  Abr.  Trespass,  pi.  35;  Bac. 
Abr.  Trespass,  G.  2;  1  Wood's  Conv.  108;  Keil't 
Pleas,  2;  Vin.  Abr.  Trespass,  R.  4,  pi.  2,  5; 
Case  V.  Degoea,  3  Cai.  261;  Fletcher  v.  McFar- 
lane,  12  Mass.  46;  Emerson  v.  Thompson,  5 
Pick.  491;  Steams,  Real  Act.  in  notes,  419. 

Waller's  relation  and  responsibility  to  Bigler 
are  well  defined  in  Robertson  v.  Norris^  5  Jur. 
N.  S.  1238. 

Another  injury  done  to  Bigler  was  this: 
Waller,  through  forms  of  law,  assumed  the  role 
^1  owner,  and  induced  the  C.  S.  A.  authorities 
to  recognize  him  as  Bigler's  agent,  and  then 
fraudulently  sacrificed  a  valuable  claim  which 
mijrht  have  been  realized  for  Bigler. 

The  coin  element  of  this  decision  should  be 
eliminated  from  the  case,  if  tue  court  comes  t<i 
that. 

Hhortridge  v.  Macon,  1  Abb.  U.  S.  58. 

If  plaintiff  is  compelled  to  retake  the  estate, 
"he  should  have  releases  from  Waller's  heirs. 

Only  Waller's  heirs  at  law  can  maKe  this  re- 
•conveyance,  and  they  were  not  made  parties  at 
the  time  the  administrator  was  let  in  to  defend. 

If  the  court  sustains  the  first  point  in  this 
•brief,  these  heirs  are  not  wanted  here;  if  not, 
they  must  be  present  to  release  to  Bigler. 

Mr.  CoBway  Robinson  for  appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  complainant,  on  the  23d  day  of  June, 
18.53,  made  a  deed  of  a  tract  of  land  in  Vir- 
ginia, to  Saunders,  one  of  the  defendants  in 
trust,  to  secure  the  payment  of  a  bill  single, 
which  he  had  given  to  Waller,  the  other  defend- 
ant, for  part'of  the  purchase  of  the  tract.  After 
the  purchase  he  took  possession  of  the  land, 
erected  valuable  improvements  thereOn,  and 
from  time  to  time  made  payments  on  account 
•of  the  purchase  money  until  April,  1861,  when, 
upon  the  breaking  out  of  the  Civil  War,  he  left 
the  state,  but  returned  in  1865,  and  resumed 
possession  of  the  property.  In  Novemuer,  1865, 
Waller,  the  vendor  of  the  land,  instituted  a 
suit  in  the  supreme  court  of  New  York  against 
him,  claiming  to  recover  a  balance  alleged  to  be 
<lue  upon  the  bill  sfngle,  and  the  complainants 
set  up  a  defense  to  the  suit.  But  before  its 
final  determination,  this  bill  was  filed  in  the 
circuit  court  of  Virginia.  It  sets  out  an  agree- 
Tutxixt  for  the  sale  of  the  land,  dated  April  2, 
1853,  the  subsequent  sale  on  the  10th  of 
May  next  following  the  execution  of  the  deed 
•of  trust,  the  possession  taken  by  the  complain- 
ant, the  improvements  made,  the  abandonment 
of  possession  in  1861,  and  its  resumption  in 
1865.  It  charges,  also,  that  the  complainant 
made  contracts  for  the  sale  of  portions  of  the 
land,  and  tendered  to  Waller  Uie  proceeds  of 
such  sales  sufficient  to  afford  ample  security  for 
the  liquidation  of  the  part  of  the  residue  of  the 
<lebt  for  tlie  purchase  money  then  due,  but  that 
Waller  declined  to  ratify  the  sales,  in  disregard 
of  his  contract  and  greatly  to  the  damage  of 
the  complainant;  that  about  September  1,  1861, 
Waller  authorized  Saunders,  the  trustee,  to  sell ' 
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ihe  land,  and  that  a  sale  was  then  made  to 
Waller  himself,  but  without  such  publicaticm 
IS  was  required  by  the  deed  of  trust;  mat  out 
)f  the  proceeds  of  sale  the  trustee  satisfied  the 
complainant's  obligation,  and  failed  to  pay  over 
the  balance;  that  Waller  then  took  possession 
both  of  the  land  and  of  the  personal  property 
thereon,  and  applied  the  proceeds  of  the  per- 
"^onalty  to  the  payment  of  the  complainant's 
debt;  that  he  received  large  sums  of  money  for 
rents  of  the  real  estate,  and  also  received  con- 
fiscation from  the  Confederate  authorities  for 
the  destruction  of  the  property.  The  bill  fur- 
ther charges  the  pendency  of  the  suit  in  the 
supreme  court  of  New  York,  and  that  Saunders, 
the  trustee,  was  'proceeding  again  to  [*301 
sell  the  property,  without  advertising  the  sale 
sixty  days  in  the  newspapers  of  the  city  of  New 
York,  as  required  by  the  deed  of  trust.  It  avers, 
also,  that  Waller  is  insolvent;  that  be  and 
Saunders  will  confederate  to  cheat  the  com- 
plainant in  the  sale ;  and  that  if  the  sale  should 
be  made,  the  complainant  will  be  unable  to  re- 
cover from  \^%ller  what  is  due  to  him,  or  to 
avail  himself  in  the  courts  of  Virginia  of  his 
just  rights.  The  relief  prayed  is,  that  Saunders, 
the  trustee,  may  be  enjoined  against  selling  the 
land  or  any  part  of  it,  and  tnat  Waller  may  be 
enjoined  against  assigning  his  interest  in  the 
complainant's  obligation,  until  the  determina- 
tion of  the  action  in  the  supreme  court  of  New 
York,  or  until  the  matter  is  referred  to  a  mas- 
ter to  take  an  account  of  the  rents  and  sales 
made  by  them  and  an  inquiry  of  the  damage 
done  by  Waller  to  the  complainant's  property; 
that  whatever  is  due,  the  complainant  may  be 
decreed  to  be  paid  him  and  all  his  proper  off- 
sets be  allowed.  The  bill  also  contains  a  prayer 
that  ail  deeds,  and  papers  in  the  defendant's 
possession  concerning  the  sales  may  be  decreed 
to  be  delivered  up,  and  it  concludes  with  the 
prayer  for  general  relief. 

The  bill  is  most  inartificially  drawn,  but 
from  this  abstract  sufficiently  full  for  all  the 
purposes  of  the  case,  it  appears  to  be  in  sub- 
stance and  legal  effect  a  bill  for  an  account 
brought  by  a  mortgagor  against  his  mortgagee, 
charging  that  the  mortgagee  had  been  in  p<M- 
session,  had  received  the  rents,  issues,  and 
profits,  and  had  committed  waste. 

It  is  unnecessary  to  refer  to  the  answer  of 
Waller,  the  defendant,  further  than  to  state  that 
it  denies  he  was  ever  in  the  possession  of  the  land 
after  the  deed  of  trust  was  made;  denies  that  he 
sold  or  appropriated  any  of  the  personal  prop- 
erty thereon;  that  he  received  any  of  the  rents, 
issues  and  profit,  or  that  he  committed  waste, 
or  induced  the  Confederate  forces  to  commit 
waste.  The  case  having  been  heard  and  decided 
in  the  circuit  court  on  the  bill,  answers,  repli- 
cations, and  proofs,  an  appeal  has  been  taken  to 
this  court,  and  the  complainant  now  insists  that 
the  circuit  court  erred  in  assuming  that  Uie 
sale  which  was  made  by  Saunders  in  1862  (not 
1861,  as  charged)  was  a  nullity,  and  that  the 
property  remained  the  complainant's  notwith- 
standing. This  position  is  taken  in  order  that 
it  may  be  inferred  that  the  residue  of  complain- 
ant's bond  for  the  purchase  money  was  satisfied 
by  a  sale  under  the  trust,  and,  that  Waller  has 
not  only  been  thus  paid,  but  tliat  he  is  account- 
able for  the  excess  of  his  bid  at  that  sale  above 
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the  amcmiit  then  due  him  by  virtue  of  the  bond. 
304*]  The  position*  is  certainly  a  strange  one. 
It  is  directly  in  conflict  with  the  law  of  the  case 
and  with  the  complainant's'  bill.  By  the  deed  of 
trust  it  was  stipulated  that  in  case  of  a  sale 
the  trustee  should  give  sixty  days'  notice  in 
newspapers  in  Richmond  and  m  the  city  of  New 
York.  TO  a  valid  execution  of  the  power  of  sale 
such  notice  was  indispensable,  and  a  sale  with- 
out it  of  course  conveyed  no  title.  It  is  not  pre- 
tended that  such  notice  was  ^en.  On  the  con- 
trary, the  bill  charges  that  it  was  not,  and  to 
this  the  answer  of  Waller  makes  no  denial, 
while  the  answer  of  Saunders  expressly  admits 
that  there  was  no  advertisement  m  a  New  York 
paper,  giving  as  a  reason  for  the  failure  thus  to 
advertise,  tmit  communication  with  the  north- 
ern states  was  then  prohibited.  The  fact  that 
the  sale  was  made  without  the  reauisite  notice 
is,  then,  an  established  fact;  and  the  inevitable 
inference  is  that  the  sale  was  inoperative  to  de- 
vest the  ownership  of  the  complainant.  With- 
out confirmation  by  him  it  was  a  mere  nullity, 
disturbing  no  right  and  conferring  none.  But 
if  this  were  not  so,  the  theory  of  the  complain- 
ant's bill  is  that  his  title  was  not  devestea.  It 
charges  that  the  necessary  notice  was  not  given. 
It  complains  that  possession  was  taken  by  Wal- 
ler after  the  sale;  that  he  received  the  rents, 
issues,  and  profits,  down  to  1865;  received  com- 
pensation K>r  injuries  done  to  the  improve- 
ments by  the  Confederate  militarv  forces;  and 
it  claims  that  Waller  is  accountable  to  the  com- 
plainant for  such  possession,  rents  and  profits, 
as  well  as  for  the  compensation  he  obtained. 
All  this  is  utterly  inconsistent  with  the  asser- 
tion that  the  sale  was  effectual  to  change  the 
title.  But  this  is  not  all.  There  is  much  more 
in  the  bill  that  asserts  continued  ownership  of 
the  complainant,  and  the  invalidity  of  the  sale 
made  in  1802.  The  averment  that  the  trustee 
is  about  to  sell  the  lands  again  under  the  trust 
deed,  and  the  charge  that  the  sale  will  be  con- 
ducted in  such  a  partial  and  unjust  manner  as 
to  cheat  and  defraud  the  complainant,  are  full 
of  meaning.  So  is  the  prayer  for  an  injunction 
against  another  sale,  and  the  prayer  for  the  de- 
livery over  of  the  deeds.  In  view  of  all  this  it 
is  impossible  for  the  complainant  to  maintain 
305*]  now  that  the  attempted  *foreclosure  in 
1802  was  not  a  nullity,  ineffective  to  transfer 
his  right  to  Waller.  Even  if  he  could  have 
alBrmra  the  sale,  he  has  precluded  himself  from 
doing  so,  and  has  left  nothing  for  the  court  but  to 
adjudicate  upon  the  case  as  he  has  made  it.  There 
has  then  heea  no  actual  payment  of  the  bond. 
The  next  inquiry  is  whether  Waller  is  charge- 
able with  t^e  rents,  issues  and  profits  of  the 
property  from  the  1st  of  April,  1862,  when  the 
sale  was  made,  until  the  spring  of  1865,  when 
the  complainant  returned  to  the  land  and  re- 
sumed actual  possession.  This,  of  course,  as- 
sumes that  the  sale  had  no  validity,  for  if  it 
worked  a  foreclosure  of  the  complainant's 
•equity,  if  it  vested  the  title  in  Waller,  there  can 
be  no  pretense  that  he  is  liable  for  subsequently 
accruing  rents  and  profits.  It  is  only  while  he 
can  be  considered  as  holding  the  possession  in 
trust  for  the  mortgagor  that  he  can  be  called  to 
account.  Had  he  entered  in  pursuance  of  his 
purchase,  claiming  title  in  himself  by  virtue 
thereof,  he  would  doubtless  be  chargeable  as  a 
trustee,  though  the  purchase  was  wholly  void; 
14  Wall.  U.  S.  Book  20. 


and  it  may  be  conceded,  if  he  had  taken  actual 
possession  without  claim  of  right  that  he 
might  be  treated  as  such.  But  actual  occupa- 
tion of  the  mortgaged  premises  is  indispensaole 
to  the  existence  of  such  a  liability.  It  is  the 
enjoyment  of  the  property,  or  the  pernancy  of 
its  profits,  that  raises  the  trust.  A  false  claim 
of  title  is,  of  itself,  insufficient. 

The  difficulty  of  the  complainant's  case  is, 
there  is  no  proof  that  Waller  was  in  actual  pos- 
session, or  even  that  he  was  on  the  land  at  all, 
from  the  time  of  the  sale  until  this  bill  was 
filed,  or  that  he  ever  received  any  of  its  rents, 
issues  or  profits.  There  is  a  total  failure  of  anv 
such  evidence.  The  most  that  can  be  all^^  u 
that  he  claimed  sometimes  to  be  the  owner 
without  ever  enjoyinff  any  of  the  rights  of  own- 
ership. It  is  proved  that  he  had  possession 
neither  of  the  personalty  nor  of  the  realty. 

Equally  unsustained  is  the  claim  that  Waller 
is  responsible  for  the  waste  committed  upon  the 
land,  and  the  destruction  of  improvements. 
The  property  was  greatly  injured  'be-  [*306 
tween  1861  and  1865,  during  the  existence  of 
the  Civil  War,  but  the  evidence  wholly  fails  to 
show  that  the  injury  was  caused  by  any  act  of 
the  defendant's.  It  was  done  hy  the  Confeder- 
ate  military  forces  in  Waller's  absence  and,  so 
far  as  it  appears,  without  his  knowledge. 

It  is  further  insisted,  on  behalf  of  the  com- 
plainant, that  the  circuit  court  erred  in  refus- 
ing to  allow  him  a  credit  for  damages  which,  it 
is  alleged,  he  sustained  in  consequence  of  a  re- 
fusal by  Waller  to  release  portions  of  the  land 
from  the  operation  of  the  deed  of  trust  in  order 
to  enable  him  to  sell  them.  This  daim  is 
founded  upon  the  clause  in  an  executory  agree- 
ment between  the  parties,  dated  April  2,  1853, 
by  which  it  was  stipulated  that  Waller  would 
allow  Bigler  to  sell  such  portions  of  the  land  as, 
from  time  to  time,  he  might  see  fit,  Bigler  pay- 
ing over  such  proceeds  of  the  sales  as  would  af- 
ford ample  security  for  the  residue  of  the  debt 
due  for  the  purchase  money  of  the  land.  The 
deed  for  the  land  from  Waller  to  Bigler  was, 
however,  not  made  until  the  10th  of  May,  1853, 
and  probablv  not  delivered  until  the  22d  of 
June  next  following,  when  the  deed  of  trust  was 
executed.  Neither  the  deed  nor  the  deed  of 
trust  contains  any  such  stipulation  for  releases 
as  is  contained  m  the  agreement  of  April  2d, 
and  it  might  perhaps  be  maintained  that  the 
agreemait  was  subsequently  changed,  or  merged 
in  the  after-executed  contracts.  But,  assuming 
that  it  was  not,  what  is  the  evidence  of  the 
breach  of  the  agreement?  It  does  appear  that, 
in  1853  or  1854,  the  complainant  had  offers  to 

Eurchase  some  parts  of  the  land  situated  in  the 
eart  of  it;  that  he  applied  to  Waller  for  re- 
leases, and  that  they  were  refused.  But  it  does 
not  clearly  appear  that  those  lots  thus  located 
could  have  been  sold  without  so  impairing  th« 
value  of  the  remainder  as  to  leave  it  less  than 
ample  security  for  the  payment  of  the  residue 
of  the  debt.  Applications  were  afterwards  made 
for  releases  of  other  and  larger  portions  differ- 
ently situated,  and  the  releases  were  given. 
That  those  first  asked  were  not  given,  when  on- 
ly one  sixth  of  the  purchase  money  of  the  whole 
property  had  been  paid,  ought  not  to  be  re- 
garded as  a  violation  of  the  agreement  without 
*very  clear  evidence  that  Waller  knew  [♦307 
they  could  have  been  given  with  entire  safety. 
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Besides,  it  does  not  distinctly  appear  that  the 
complainant  was  injured  by  the  refusal,  or  that 
he  ever  claimed  compensation  for  it  until  this 
bill  was  filed.  From  year  to  year,  down  to  1860, 
and  including  that  year,  he  paid  the  annual  in- 
stalments of  the  purchase  money  called  for  by 
his  contract  without  claiming  any  deduction — 
a  course  of  conduct  inconsistent  with  the  exist- 
ence of  any  just  claim  to  compensation  for  a 
prior  breach  of  his  creditor's  engagement. 
Tliere  is,  then,  no  sufficient  reason  for  the  al- 
lowance of  a  credit  on  his  bond  in  consequence 
of  Waller's  refusal  to  execute  releases. 

It  is  further  objected  to  the  decree  of  the  cir- 
cuit court  that  it  does  not  direct  a  conveyance 
by  the  heirs  of  Waller  to  the  complainant.  His 
heirs  were  no(t  called  in,  and  they  are  not  par- 
ties. No  decree  could,  therefore,  hare  been 
made  against  them,  nor  was  any  necessary.  If, 
by  the  conveyance  of  Saunders  to  Waller  in 
1862,  and  his  subsequent  death,  the  legal  title 
was  cast  upon  Waller's  heirs,  it  was  onlv  a 
naked  legal  right,  which  they  may  be  compelled 
to  surrender  whenever  the  purposes  of  the  trust 
■hall  be  accomplished— when  the  debt  secured 
by  the  deed  of  trust  shall  be  paid.  Besides, 
Saunders,  the  trustee,  has  also  died,  and  a  new 
trustee  has  been  appointed  clothed  with  all  the 
rights,  duties  and  responsibilities  of  the  trus- 
tee named  in  the  deed. 

It  is,  however,  easy  to  protect  the  complam- 
ant  against  any  outstanding  title  in  the  heirs  of 
Waller  by  staying  the  execution  of  any  decree 
until  those  heirs  shall  have  conveyed  to  Henry 
Coalter  Cabell,  the  new  trustee,  all  the  interest, 
if  any,  conveyed  to  their  father  by  the  deed  of 
Saunders  to  him,  to  be  held  by  Cabell  under  and 
subject  to  the  trust  declared  in  the  deed  of 
trust  to  Saunders.  Such  an  order  the  circuit 
court  may  properly  make. 

There  remains  to  be  considered  but  one  otner 
objection  made  to  the  decree.  It  is  that  the 
sum  found  by  the  account  due  to  the  adminis- 
trator of  Waller  was  decreed  to  be  paid  in 
United  States  coin.  In  view  of  the  rujmg  of 
308*]  this  court  •in  Know  v.  Lee  and  Parker 
▼.  Dwvis,  ante,  287,  this  was  erroneous  and  for 
this  cause  alone  the  decree  must  be  reversed. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  oauae  %a  remanded,  with  directtons  to 
proceed  to  an  amended  decree  in  accordance 
with  the  foregoing  opinion. 


THE  REPUBLIC  FIRE  INSURANCE  COM- 
PANY, Pi/f.  in  Err., 

V. 

CHARLES  WEIDE,  et  aU 

THE  HANOVER  FIRE   INSURANCE  COM- 
PANY, Plff.  in  Err., 

V, 

SAME. 

THE  GERMANIA  FIRE  INSURANCE  COM- 
PANY, Plff.  in  Err., 

V. 

SAME. 

THE   NIAGARA   FIRE   INSURANCE   COM- 
PANY,  Plff.  in  Err., 

V. 

SAME. 
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Memoranda,  ichen  evidence — examination  of  as- 
sured— requirements  of  policies  —  fraud  and 
false  swearing — when  avoids  policy — ques- 
tion for  jury. 

1.  Papers,  not  evidence  per  ae,  but  proved  to 
have  been  true  statements  of  fact,  at  the  tloie  they 
were  made,  are  admissible  in  connection  with  the 
testimony  of  a  witness  who  made  them. 

2.  Footings  of  the  amount  of  stock  of  a  merchant 
correctly  entered  upon  an  old  ledger  and  trans- 
ferred to  a  new  one,  are  admissible  from  that,  the 
old  ledger  being  burnt. 

a.  \^^lere,  by  the  policies,  the  assured,  after  fur- 
nishing proofs  of  loss,  were  bound,  if  equlred.  to 
■  submit  to  au  examination  under  oath,  and  it  was 
stipulated  that  until  such  examination  should  be 
permitted  the  loss  should  not  be  payable,  they  are 
not  bound  to  answer  questions  respecting  the 
amounts  for  which  they  had  made  settlements 
with  other  insurance  companies. 

4.  Where  the  insured  was  bound  by  his  polley 
to  produce  certified  copies  of  inrolces  to  sbaw  hi? 
loss,  If  required,  he  is  not  bound  to  produce  certi- 
fied copies  on  a  demand  to  produce  duplicates. 

5.  Where  the  policies  stipulated  that  frattd  or 
false  swearing  on  the  part  of  the  assured  should 
work  forfeiture  of  all  claim  under  them,  state- 
ments in  the  proofs  of  loss  honestiv  made,  although 
subsequently  discovered  to  be  mistaken,  will  not 
work  a  forfeiture. 

6.  It  Is  only  fraudulent  false  swearing.  In  far- 
nlshing  tne  preliminary  proofs  or  in  the  examina- 
tions which  the  insurers  have  a  right  to  require, 
that  avoids  the  policies. 

7.  It  I*  for  the  Jury  to  determine  whether  sncb 
swearing  was  false  and  fraudulent. 

[Nos.  169,  170,  171,  172.1 
Argued  Apr.  2o,  1872.    Decided  May  6,  1812. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

These  actions  were  begun  in  the  district  court 
for  the  county  of  Ramsay,  Minnesota,  by  the 
defendants  in  error,  upon  policies  of  insurance 
issued  by  the-  respective  insurance  companies,, 
now  plaintiffs  in  error.  The  defendants  below- 
removed  the  cases  to  the  United  States  circuit 
court,  where  the  four  actions  were  tried  to- 
gether. The  trial  resulted  in  verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  sued 
out  writs  of  error.  The  nature  of  the  excep- 
tions appears  in  the  opinion. 

Messrs.  J.  M.  Carlisle  and  J.  D.  MoP^er- 
son  for  plaintiffs  in  error* 

Messrs.  Lorenzo  Allis  and  W.  H.  Peokatam 
for  defendants  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  ol 

the  court: 

These  causes  were  tried  together  before  one 
jury,  and  they  present  the  same  questi<HiB. 
They  were  actions  upon  policies  of  insuranee 
against  fire,  in  which  it  be£Ame  materM  to 
prove  what  was  the  quantity  and  value  of  the 
goods  the  plaintiffs  had  when  the  fire  occurred. 
As  bearing  upon  this,  evidence  was  introduced, 
without  objection,  tending  to  show- that  the 
plaintiffs   took   a   correct   inventory   of    thdr 

I^OTB. — Evidence  of  lots  of  paper  andtecandant 
evidence  of  it?  contents — see  note  to  Boulain  v. 
Hassle,  6  L.  ed.  U.  S.  414. 

Use  of  memoranda  to  refresh  memory  of  wiine^ 

The  use  of  memoranda  to  refresh  memory  Is  con- 
flned  to  cases  where  the  witness  is  at  fault  with- 
out It  Sackett  V.  Spencer,  29  Barb  180 :  Key  v. 
Lynn.  4  Litt.  338 ;  Young  v.  Catlett,  6  Duer.  437. 

The  form  of  the  memorandum  Is  not  materl^ 
Guy  V.  Mead,  22  N.  Y.  462 ;  Marcly  v.  Shulta.  29  N. 

'  W  itness  may  use  a  memorandum  made  by  bto- 
self  or  at  his  dictation,  or  by  another  *°2i"io  lL 


1871. 
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stock  on  the  28th  of  February,  1866,  which  was 
correctly  reduced  to  mrritine  by  one  of  them  in 
an  inventory  book;  that  the  prices  or  values 
were  correctly  footed  up  therein;  that  at  the 
same  time  the  footings  were  correctly  entered 
by  one  of  the  plaintins  upon  the  fly-leaf  of  an 
exhausted  ledger  .and  afterwards  transferred, 
also  by  one  of  the  plaintiffs,  to  the  fly-leaf  of  a 
new  ledger;  that  neither  of  the  plaintiffs  could 
remember  the  amount  of  such  inventory  or 
footings,  and  that  both  the  inventory  book  and 
the  exhausted  ledger  had  been  destroyed.  The 
plaintiffs  then  offered  the  entry  of  the  footings 
on  the  fly-leaf  of  the  new  ledger,  which  the 
court  received,  and  in  this  it  was  contended 
there  was  error. 

It  will  be  observed  that  the  footings  upon  the 
fly-leaf  of  the  ledger  were  not  offered  or  re- 
ceived as  independent  evidence.  They  were 
accompanied  by  proof  that  they  were  correct 
statements  of  the  values  of  the  merchandise, 
and  that  they  were  correctly  transcribed  either 
from  the  inventory  book  or  from  the  fly-leaf  of 
the  exhausted  ledger,  both  of  which  appear  to 
have  been  originals.  How  far  papers,  not  evi- 
dence per  aCf  but  proved  to  have  been  true  state- 
ments of  faM,  at  the  time  they  were  made,  are 
admissible  In  connection  with  the  testimony  of 
a  witness  who  made  them,  has  been  a  frequent 
subject  of  inquiry,  and  it  has  many  times  been 
decided  that  they  are  to  be  received.  And  why 
should  they  not  be?  Quantities  and  values  arc 
retained  in  the  memory  with  great  difficulty. 
If,  at  the  time  when  an  entry  of  aggregate 
quantities  or  values  was  made,  the  witness 
knew  it  was  correct,  it  is  hard  to  see  why  it  is 
not  at  least  as  reliable  as  is  the  memory  of  the 
witness.  It  is  true  a  copy  of  a  copy  is  not  gen- 
erally receivable,  for  the  reason  that  it  is  not 
t]ie  best  evidence.  A  copy  of  the  original  is  less 
likely  to  contain  mistakes,  for  there  is  more  or 
less  danger  of  variance  with  every  new  trans- 
cription. For  that  reason  even  a  sworn  copy  of 
a  copy  is  not  admissible  when  the  ori^n&I  can 
be  produced.  But  in  this  cose  the  inventory 
book  and  the  fly-leaf  of  the  exhausted  ledger 


*had  both  been  burned.  There  was  no  [*381 
better  evidence  in  existence  than  the  footings  in 
the  new  ledger.  And  we  do  not  understand  the 
bill  of  exceptions  as  showing  those  footings  to 
have  been  copied  from  a  copy.  It  does  not  ap- 
pear whether  they  were  taken  from  the  inven- 
tory  book  or  from  the  fly-leaf  of  the  old  ledger. 
And  it  is  of  little  importance,  for  as  those  en- 
tries were  made  at  the  same  time,  neither  ought 
to  be  regarded  as  a  copy  of  the  other,  but  rather 
both  should  be  considered  originals.  We  do 
not,  however,  propose  to  discuss  this  exception 
at  length,  for  we  regard  it  as  settled  by  the  de- 
cision in  Insurance  Company  v.  Weide,  9  Wall. 
677,  19  L.  e4.  810,  that  the  evidence  under  the 
circumstances  was  nroperly  received. 

The  second  and  third  exceptions  are  disposed 
of  by  what  we  have  already  said,  and  they  are 
unsustained. 

There  is  nothing,  also,  in  the  fourth  excep- 
tion. By  the  policies  the  assured,  after  fur- 
nishing proofs  of  loss,  were  bound,  if  required, 
to  submit  to  an  examination  under  oath,  and  it 
was  stipulated  that  until  such  examination 
should  he  permitted  the  loss  sliould  not  be  pay- 
able. Of  course  it  is  to  be  understood  that  the 
examination  contemplated  relates  to  matters 
pertinent  to  the  loss.  In  those  cases  the  plain- 
tiffs did  submit  to  an  examination,  but  declined 
to  answer  questions  respecting  the  amounts  for 
which  they  had  made  settlements  with  other  in- 
suring companies.  We  are  unable  to  perceive 
that  the  questions  proposed  had  any  legitimate 
bearing  upon  the  inquiry,  what  was  the  actual 
loss  sustained  in  consequence  of  the  Are?  If 
the  plaintiffs  had  claims  upon  other  insurers, 

i  and  compromised  with  some  of  them  for  less 
than  the  sums  insured,  it  is  not  a  just  inference 
that  tbMr  claim  against  these  insurers  was  ex- 
aggerated. A  compromise  proposed  or  accepted 
is  not  evidence  of  an  admission  of  the  amount 
of  the  debt.  There  was,  then,  no  sufficient  foun- 
dation laid  for  the  instruction  requested  by  the 
defendants,  that  if  the  jury  should  believe  that 
the  plaintiffs,  or  either  of  them,  in  the  course 

^of  an  examination  on  oath,  under  the  policies. 


witness,  at  the  time  of  or  soon  after  the  transac- 
tion. He  must  testify  that  he  knew  It  was  correct 
when  he  made  or  read  It.  Steph.  Dia.  Ev.  art.  130 ; 
Lewis  V.  Ingersoll,  3  Abb.  Ct.  App.  Dec.  55 ;  Krom 
V.  Levy,  1  Hud,  173 :  Fllklns  v.  Baker.  6  Lane.  518 ; 
Van  fiuren  v.  Cockbum,  14  Barb.  181 ;  Halser  v. 
SinsehauRh.  15  N.  Y.  485 :  Guy  v.  Mead,  22  N.  Y. 
4t>2:  Russell  V.  Hudson  RIv.  K.  Co.  17  N.  Y.  134; 
Riordon  v.  Davis,  9  La.  239,  29  Am.  Dec.  442. 

Witness  may  rely  upon  the  accuracy  of  such 
memoranda,  and*  not  his  memory.  In  testifying. 
I'ole  V.  Jessup,  10  N.  Y.  DO,  9  Barb.  395.  10  How. 
Pr.  515. 

Such  an  original  memorandum  may  be  read  It- 
self as  evidence,  if  the  witness*  memorv  Is  not  re* 
frexhed  by  the  paper  Itself.  Marcly  v.  Shults,  29  N. 
Y.  'A4B;  llalsey  v.  Slnsepaugh.  15  N.  Y.  485;  Lap- 
ham  V.  Kelly,  35  Vt.  195. 

(*ople8  of  original  memoranda  after  proof  of  the 
facts  therein  contained  may  be  read  as  a  statement 
in  detail  of  what  witness  has  testified.  McCor- 
mlck  V.  Pa.  Cent.  R.  Co.  49  N.  Y.  301,  315;  Bul- 
lock V.  Hunter,  44  Md.  410. 

Where  witness  swears  he  made  a  list  of  articles 
at  the  time  but  cannot  give  details,  he  may  be 
shown  his  list  and  read  It.  Wilcox  Silver  Plate  Co. 
▼.  Green,  9  Han,  847 ;  Phllbin  v.  Patrick,  3  Abb.  Ct 
App.  Dec.  605. 

witness  may  be  shown,  while  on  the  stand,  oria- 
Inal  memoranda,  made  at  time  of  occurrence,  ai- 
though  not'  by  him,  and  he  may  refer  to  copies  or 
abstracts  of  such  memoranda  made  by  hlro.  If  they 
refresh  his  memory  so  that  he  can  testify  of  the 
original  facts  without  relying  on  the  accuracy  of 
14  Wall 


the  memoranda.  Huff  v.  Bennett.  6  N.  Y.  337; 
Howland  v.  Wllletts,  5  Sandf.  221:  Sturm  v.  Atl. 
Ins.  Co.  38  Sup.  Ct.  (J.  &  8.),  286,  290,  318;  Wllds 
v.  Hexter,  50  Barb.  448. 

Opposite  party  may  see  anything  shown  witness 
to  refresh  his  memory  and  may  cross-examine  wit- 
ness as  to  same  but  Is  not  obliged  to  put  It  in  evi- 
dence. Steph.  Dig.  art.  137 :  Peck  v.  Lake,  3  Lans. 
130;  Tlbbetts  v.  Sternberg,  66  Barb.  201. 

A  witness  may  refrenh  his  memory  from  any 
book  or  paper,  if  he  can  swear  to  the  fact  from 
recollection ;  but  If  he  cannot  swear  to  the  fact 
except  from  finding  It  in  the  paper,  the  original 
must  be  produced.  Doe  v.  Pericins,  3  Term.  749: 
Tanner  v.  Taylor.  3  Term,  754 ;  8  East;  282,  289 ;  1 
Kast,  760 :  Maugban  v.  Hubbard,  8  Barn.  &  C.  14 ; 
.Juniata  B*k  v.  Drown,  8  S.  &  U.  87 ;  Robertson  v. 
Lynch,  18  Johns.  451;  Feeter  v.  Heath,  11  Wend. 
477;  Smith  v.  Lane,  12  S.  ft  R.  87:  Holladay  v. 
Marsh,  3  Wend.  142.  20  Am.  Dec.  678 ;  Lapham  v. 
Kelly,  35  Vt.  195 ;  Spann  v.  Baltsell.  1  Pla.  321 ; 
Moots  V.  State,  21  Ohio  St  653;  Newell  v.  Houl- 
ton,  22  Minn.  19. 

A  witness  may  testify  from  written  memoran- 
dum, though  it  does  not  recall  the  facts  to  his  mem- 
ory :  and  such  evidence  is  better  than  unaided  recol- 
lection. I'earson  v.  Wightman.  1  Mill.  330.  12  Am. 
Dec.  636 ;  Lapham  v.  Kelly,  85  Vt.  195 ;  Cross  v. 
Bartholomew,  42  Vt.  206;  Lewis  v.  Ingersoll,  1 
Keyes,  357. 

Witness  In  testifying  to  contents  of  lost  paper 
may  use  even  a  copy  ox  a  copy  to  refresh  his  mem- 
ory. Dunlap  T.  Berry,  4  Scam.  327,  39  Am.  Dec 
413. 
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Dec.  Teix, 


refused  to  answer  any  nuestions  h^r  which 
382*]  *the  defendants  could  fairly  estimate  or 
reasonably  infer  plaintiffs'  real  loss  in  the  in- 
sured property,  and  had  not  before  the  com- 
mencement of  the  actions  answered  the  ques- 
tions under  oath,  the  verdict  must  be  for  the  de- 
fendants. There  was  no  evidence  of  refusal  to 
answer  such  questions. 

The  fifth  exception  is  to  the  refusal  of  the 
court  to  instruct  the  jury  that  if  they  believed 
from  the  evidence  the  plaintiffs  were  requested 
by  the  defendants  to  produce  duplicates  of  in- 
voices of  ^oods  purchased  by  them,  the  orig- 
inals of  which  were  alleged  by  them  to  be  de- 
stroyed, and  neglected  to  do  so  before  the  com- 
mencement of  the  actions,  their  right  of  action 
never  accrued,  and  that  the  verdicts  must  be 
for  the  defendants.  The  prayer  for  this  in- 
struction was  founded  on  the  clause  in  the  pol- 
icy that  the  assured  should  produce  certified 
copies  of  all  bills  and  invoices,  the  originals  of 
which  had  been  lost,  and  exhibit  the  same  for 
examination  to  any  person  named  by  the  com- 
pany, and  that  until  the  proofs,  declarations 
and  certificates  (stipulated  for  in  case  of  loss) 
were  produced  and  examinations  and  appraisals 
permitted,  the  loss  should  be  not  payable.  The 
bills  of  exception  state  that  there  was  evidence 
tending  to  show  that  the  plaintiffs  were  re- 
quested to  produce  duplicate  bills  of  purchases, 
but  there  does  not  appear  to  have  been  any  evi- 
dence when. the  request  was  made,  whether  be- 
fore the  commencement  of  the  actions  or  after- 
wards, or  whether  there  was  neglect  or  refusal 
of  the  plaintiffs  to  comply.  Moreover,  the  re- 
quest was  fc/  duplicates,  and  not  for  certified 
copies.  We  cannot,  therefore,  say  there  was 
error  in  refusing  the  instruction  asked  for. 

Nor  was  there  error  in  denying  the  defend- 
ants* third  and  fourth  prayers.  It  is  true  the 
policies  stipulated  that  fraud  or  false  swearing 
on  the  part  of  the  assured  should  work  a  for- 
feiture of  all  claim  under  them.  The  false 
•wearing  referred  to  is  such  as  may  be  in  the 
submission  of  preliminary  proofs  of  loss,  or  in 
the  examination  to  which  the  assured  agreed  to 
submit.  But  it  does  not  inevitably  follow  from 
the  fact  that  there  was  a  material  discrepancy 
between  the  statements  made  by  the  plaintiffs 
383*]  under  oath  in  their  proofs  *of  loss,  and 
their  statements  when  testifying  at  the  trial 
that  the  former  were  false,  so  as  to  justify  the 
court  in  assuming  it,  and  directing  verdicts  for 
the  defendants.  It  may  have  been  the  testimony 
last  given  that  was  not  true,  or  the  statements 
made  in  the  proofs  of  loss  may  have  been  honest- 
ly made,  though  subsequently  discovered  to  be 
mistaken.  It  is  only  fraudulent  false  swear- 
ing in  furnishing  the  preliminary  proofs,  or  in 
the  examinations  which  the  insurers  have  a 
right  to  require,  that  avoids  the  policies,  and  it 
was  for  the  jury  to  determine  whether  that 
swearing  was  false  and  fraudulent. 

The  remaining  two  assignments  of  error  are 
not  pressed,  and  it  is  properly  conceded  that 
the  court  could  not  lay  down  as  a  rule  of  law 
the  mode  of  computation  designated  in  the 
prayers  for  instruction. 

The  judgment  in  each  case  it  affirmed, 
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JOHN  M.  YOUNG,  Appt^ 

V. 

THE  STEAMBOAT  KEY  CITY,  Barge  Jim 
Sheets,  The  Northwestern  Union  Packet 
Company,  Claimant, 

(See  S.  C.  "The  Key  City,"  14  Wall.  663-661.) 

Laohea  aa  a  defense  to  maritime  liene — tchat  de- 

lay  tcill  defeat — purofuuer  far  vcUue. 

1.  While  the  courts  of  admiralty  in  cases  for  the 
enforcement  of  maritime  liens  are  not  sovemcd 
by  any  statute  of  llmlttttlon,  they  adopt  the  prla- 
clple  that  laches  or  delay  In  the  judicial  enforce- 
ment of  them  will,  under  proper  circumstancM, 
constitute  a  valid  defense. 

2.  No  arbitrary  or  fixed  period  of  time  has  bf^n 
established  as  an  inflexible  rule,  but  the  delay  which 
will  defeat  such  a  suit  must  in  every  case  depend 
upon  the  peculiar  equitable  circumstances  of  tliat 
case. 

3.  Where  the  Hen  Is  to  be  enforced  to  the  detri- 
ment of  a  purchaser  for  value,  without  notice  et 
the  Hen,  the  defense  of  laches  will  be  held  valid  un- 
der shorter  time  than  when  the  claimant  Is  the  own- 
er at  the  time  the  Hen  accrued. 

[No.  49.1 
Argued  Nov.  18,  187ft.    Decided  Dec.  9,  187t. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. / 

The  libel  in  this  case  was  filed  m  the  United 
States  district  court  for  the  district  of  Wis- 
consin, by  the  appellant,  to  enforce  a  lien 
against  the  vessel  for  breach  of  contract  of  af- 
freightment. A  decree  having  been  entered  dis- 
missing the  libel,  the  libelant  took  an  appeal 
to  the  circuit  court,  by  which  the  said  decree 
was  affirmed;  whereupon  the  libelant  took  a 
further  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  N.  J.  EmmoBs  for  appellant: 

The  court  erred  in  holding  the  claim  of  li- 
belant a  stale  one,  when  there  was  no  allegation 
or  proof  that  he  had  knowledge  that  the  vessel 
haa  been  within  the  jurisdiction  of  the  court 
during  the  period  elapsing  since  the  accruing  of 
the  demand  and  the  commencement  of  suit. 

The  Sarah  Ann,  2  Sumn.  2i'2;  2  Pars.  Mar. 
Law,  664,  n.  S. 

The  court  erred  in  dismissing  the  libel,  when 
liability  of  the  original  owners  and  of  the  ves- 
sel and  barge  in  rem  was  confessed;  no  equi- 
table circumstances  appearing  to  show  why  the 
lien  should  be  deemed  to  have  been  waived  or 
barred  for  staleness. 

The  Bolivar,  1  Olcott,  474;  The  Marif,  1 
Paine,  180;  The  Batavia,  2  Dod.  500;  The 
Utility,  1  Blatchf.  A  H.  218;  Willard  v.  Dorr, 
3  Mass.  161;  The  Eastern  Star,  1  Ware,  183; 
Leland  v.  The  Medora,  2  Wood.  A  M.  02 ;  Poch- 
ard V.  The  Louisa,  2  Wood.  &  M.  48 ;  The  Chw 
aan,  2  Story,  465;  Joy  v.  AUen,  2  Wood.  &  M- 
304;  Mason  v.  Crosby,  Davies,  313;  The  Sea 
Lark,  1  Sprague,  571;  The  Qen.  Jaekaon,  17 
Law  Rep.  324;  The  Admiral,  8  Law.  Rep.  91. 

The  authorities  cited  are  perhaps  unnecessa- 
rily multi{)lied.  They  all  prove  and  illustrate 
the  proposition  involved  in  this  assignment  ol 
error. 

The  mere  conveyance  of  a  vessel,  even  to  an 
innocent  purchaser  without  notice,  will  not  of 
itself  necessarily  disturb  a  maritime  lien. 

Shepard  v.  Taylor,  5  Pet.  675. 

In  order  to  defeat  the  lien,  some  other  cir- 
cumstance than  mere  lapse  of  time  should  be 
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